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IN THE MATTER OF THE ONTARIO HUMAN RIGHTS CODE

AND IN THE MATTER OF THE COMPLAINT OF MUHAMMAD SALEEM
QUERESHI ALLEGING DISCRIMINATION IN EMPLOYMENT ON THE
BASIS OF RACE, CREED, COLOUR, AGE, SEX, ANCESTRY, PLACE
OF ORIGIN AND ETHNIC ORIGIN BY CENTRAL HIGH SCHOOL OF
COMMERCE AND THE BOARD OF EDUCATION FOR THE CITY OF
TORONTO

.

RULING ON MOTION TO

CALL ADDITIONAL WITNESS

(FEBRUARY 21, 1989)

ED RATUSHNY, Q.C.

BOARD OF INQUIRY



RULING

This hearing relates to a complaint of discrimination in

hiring in contravention of the Ontario Human Rights Code. The

evidence indicated that, during the selection process, a Black

applicant, referred to as "George", had been favoured by the

interviewing Committee over the Complainant. However, when the

Committee made its recommendation to the Principal, the Principal

made further inquiries. The Principal concluded from these

inquiries that "George" previously had been in breach of a

contract with the Toronto Board of Education. As a result,

"George" was not hired and the Committee conducted further

interviews. This time, the Committee recommended a woman of

British descent over the Complainant and this woman was hired.

One aspect of the Respondent's position is that the

recommendation of "George" by the Committee is an indication that

race or colour did not influence the hiring process. "George"

was not called to testify at the hearings and his whereabouts was

not known. The hearings were adjourned on numerous occasions due

to scheduling problems and extended over a long period of time.

It was agreed by all parties that in the interests of expediency,

argument would be made by way of written submission.

During the last day of hearing evidence, Counsel for the

Complainant indicated that efforts to locate "George" as a

witness in Reply, were successful to the extent that it was
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learned that he was in New York City at the time. At that time, I

ruled that the written argument should be submitted in accordance

with the established schedule. In the event that Counsel for the

Complainant should decide that there was relevant new evidence

that "George" could present, I was prepared to consider an

application to call him, bearing in mind the importance of the

expected evidence and the timeliness of the application.

Counsel for the Complainant subsequently made such an

application. He indicated that "George" would testify that he was

unaware that he had been the candidate of choice of the

Committee, he also would deny that he ever had been in breach of

contract with the Toronto Board of Education. His evidence would

also indicate that he was not as well qualified as the

Complainant for the position in question.

Counsel also indicated that exhaustive efforts had been made

to find "George" who was further identified as George Albert

Bucknor. Counsel for the Respondent took the position that due

diligence had not been demonstrated since the recommendation and

rejection of Mr. Bucknor was apparent to the Complainant prior to

the commencement of this board of inquiry through the written

responses made by the Respondent to the Ontario Human Rights

Commission.
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Counsel for the Complainant argued that Mr. Bucknor 's

testimony would be relevant on three grounds. The first and

strongest basis for calling him would be to rebut the suggestion

that his treatment by the Respondent demonstrated that race and

colour were not factors in the hiring process. However, Counsel

for the Respondent argued that the evidence demonstrates that in

making further inquiries and deciding not to hire Mr. Bucknor,

the Principal was not aware that the candidate was a Black

person. In these circumstances and in the absence of any

knowledge by Mr. Bucknor, even that he had been the favoured

candidate, it is difficult to appreciate the relevance of his

potential testimony in this respect.

The second ground argued on behalf of the Complainant was

simply that Mr. Bucknor had been treated unfairly. The failure to

confront him with the suggestion that, previously, he had been in

breach of contract with the Board prevented him from

controverting that allegation in breach of the Administrative Law

rules of natural justice or the principle of fairness. While such

evidence does, indeed, suggest a lack of fairness, that result is

not directly relevant to these proceedings. The mandate of this

board of inquiry is not to address unfairness in hiring but to

address unfairness in hiring as a result of a breach of the

Ontario Human Rights Code.

I
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The third ground relied upon by Counsel for the Complainant

is that Mr. Bucknor was not as well qualified as the Complainant

and that his selection by the Committee ahead of the Complainant

was discrimination on the basis of religion. Counsel for the

Respondent argued that to permit such evidence would require an

amendment of the Complaint. The Complaint refers to

discrimination in relation to the selection of the woman of

British descent. Discrimination in relation to Mr. Bucknor would

require an entirely new line of evidence which should not be

permitted at this late stage of the proceedings. I agree with the

Respondent's submission in this respect.

In all of these circumstances, it has not been demonstrated

that the potential evidence of Mr. Bucknor is sufficiently

relevant to warrant calling him at this stage of the proceedings.

Dated at Ottawa this 21st day of February, 1989.

Board of Inquiry


