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INTERIM DECISION

This interim decision was intended to be issued as an oral ruling

at the commencement of the hearing scheduled for May 10, 1995.

That hearing date was adjourned (as well as the dates of May 11 and

12, 1995) on medical grounds at the reguest of Mr. Pandy on behalf

of the complainant. My decision in that regard was faxed to the

parties on May 9, 1995. For convenience, the two issues to be

ruled upon are referred to as the "Hines letter" and the "Butler

issue" and are next set out.

THE "HINES LETTER"

At the last day of hearing, counsel made submissions regarding the

admissibility of what is referred to as the "Hines letter", i.e.,

a letter from Mr. Hines faxed to Mr. Tufford on October 16, 1991.

At the time, I reserved my ruling.

Commission counsel objected to the admissibility of the letter and

that relevant references to that document in the will-say

statements of Mr. Tufford and Mr. Brady be struck as well (in par.

10 of each of those will-say statements). It was submitted that

the introduction of the letter was contrary to Rule 10 of the Rules

of Professional Conduct unless Mr. Hines was to testify himself and

be removed as counsel of record. Further, counsel argued the

letter was hearsay evidence, if produced through Mr. Tufford and/or

Mr. Brady, and contravened the "best evidence" rule. Finally, it

was contended the letter constituted "oath-helping", an attempt to

bolster the evidence of the witness Mr. Brady who attended the

meeting.

Counsel for the complainant concurred in these submissions.

Counsel for the respondents submitted that the Board had the

authority to receive hearsay evidence and that it was only improper
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for a Board to rely exclusively upon such evidence. In the instant

case, there will be the viva voce testimony of Mr. Brady regarding

the meeting. It was argued that the "oath-helping" concern was

misplaced as that concern applied to any piece of corroborative

evidence and as it was conceded that, if Mr. Hines testified, there

would be no such concern with respect to the admissibility of the

letter. Finally, with regard to Rule 10, counsel for the

respondents contended that the Rule expressly contemplated

discretion in the tribunal and such discretion should be applied

here so that Mr. Hines would not be required to remove himself as

counsel of record and, thereby, force the respondents to incur the

significant costs involved in retaining and instructing new

counsel. Respondents' counsel indicated that he would make himself

available for cross-examination on the letter provided that was not

conditional on his removal as counsel. Given the late date at

which the dispute over the discussions at the meeting was

identified by Commission counsel, it was submitted that a balancing

of interests would permit the admission of the letter into

evidence

.

Commission counsel indicated that it would not be acceptable for

Mr. Hines to testify regarding the letter (and the meeting,

implicitly) while remaining as counsel for the respondents.

Commission counsel did note that, should Mr. Hines not testify,

counsel would not assert that a negative inference should be drawn

therefrom. It was also disputed that the Commission should have

identified the fact that the discussions at the meeting were in

dispute at an earlier stage in the investigation.

I have carefully considered the submissions of counsel and the

jurisprudence referred to by the parties. In giving my ruling, I

note that the issue herein is similar to that argued on the first

day of hearing with respect to Commission counsel's motion to

remove Mr. Hines as counsel of record (and counsel for the

respondents' motion, in the alternative, to sever the complaint and
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the reprisal allegations). I reserved ray ruling on those motions

and have not, as yet, determined those matters. I mention that

issue at this point merely to indicate that, while both issues bear

some similarity to one another, the earlier motions raise much

broader considerations. Hence, my ruling herein should not be

regarded as comment on those other, reserved motions.

The instant dispute concerns the admissibility of Hines letter of

October 1991. Mr. Tufford, in his will-say statement, notes that

he received the letter and the description was consistent with the

description given to him. by Mr. Brady upon Mr. Brady's return from

the meeting. Mr. Brady, who attended the meeting with Mr. Hines,

is to testify about that meeting, as set out in his will-say

statement (as amended)

.

There is no dispute that the Hines letter is hearsay evidence with

respect to the substance of the meeting. No party suggested that

I could not receive hearsay evidence. Further, as there is no

dispute that Mr. Brady attended the meeting, if Mr. Brady

testifies, the Hines letter, if admitted, will not constitute the

sole evidence of the respondents with respect to the discussions at

the meeting. As well, the Commission intends to call as its

witnesses the two investigating officers at the meeting.

Generally, such disputes are resolved through admitting the

evidence, subject to argument in final submissions regarding the

appropriate weight. In this instance, the matter is complicated by

the fact that the letter is from Mr. Hines, counsel for the

respondents. Mr. Hines' offer to be available for cross-

examination on the letter (and implicitly, the meeting)
,
provided

that he is not thereby reguired to remove himself as counsel of

record, is unacceptable to the Commission.

In my view, the only issue to be determined is whether one would

follow the usual course and admit the letter subject to submissions
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at the conclusion of the abuse motion regarding weight or whether

the fact that Mr. Hines is the author of the letter reguires

excluding that document unless Mr. Hines removes himself as counsel

of record and testifies.

Rule 10 of the Rules of Professional Conduct addresses the issue of

the lawyer as witness. The thrust of the section is that a lawyer

who appears as advocate should not testify before a tribunal.

Nonetheless, Rule 10 also expressly acknowledges that a tribunal

has a discretion to disregard the prohibition just noted. Neither

the Rule nor any cases cited by the Commission counsel in his

submissions deal with the rationale for the acknowledgement of the

tribunal's discretion nor examples where such discretion has been

exercised.

I must decide whether or not to exercise ray discretion and admit

the Hines letter. In reaching that determination, it is necessary

to address briefly the instant circumstances. The Hines letter

dates from October 1991. This period is well before my appointment

in June 1994 to Chair the Board of Inguiry. Indeed, at the point

the letter was written, there was no indication that the

discussions at the meeting would be in dispute. In that context,

then, the usual considerations of "oath-helping" and the creation

of self-serving documentation are absent. Further, Mr. Brady is to

be called as a witness; he was present at the meeting in question.

Thus, the Hines letter would not be the only evidence presented by

the respondents regarding the meeting. And, as noted earlier,

there will also be the evidence of the Commission's witnesses

regarding the meeting.

Mr. Tufford received the Hines letter as part of the ongoing

communications with respect to the complaint and the Commission's

investigation and, moreover, spoke to Mr. Brady about the meeting

and the Hines letter. In that sense, the letter forms part of the
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continuum of correspondence, documentation and conduct of the

respondents related to the investigation which ultimately-

culminated in the appointment of this Board and the abuse motion.

Balancing the various considerations in the context noted above, I

am satisfied that this is an appropriate circumstance in which to

exercise my discretion to admit the Hines letter into evidence

without requiring that Mr. Hines testify and remove himself as

counsel of record. The issue is narrowly framed and departs only

marginally from the general thrust of Rule 10. In ruling that the

letter be admitted, I am making no comment on the probative value

to be accorded to that document. The parties are free to address

the issue of weight in their final submissions on the abuse motion.

Nor is this ruling to be taken as comment on the earlier motion to-

remove Mr. Hines as counsel of record and/or to sever the complaint

and reprisal allegations for the reasons given above. It is simply

that I am persuaded that the Hines letter should be admitted as

part of the continuum of events culminating in and relevant to the

issues raised in this motion and given the expected viva voce

testimony of Mr. Brady, Mr. Young and Ms. Rainone as to the

discussions at the meeting. The objection of Commission counsel

(joined in by complainant's counsel) as to the admissibility of the

Hines letter is not upheld. Given that ruling, the further

objection that relevant references to that document in the will-say

statements of Mr. Tufford and Mr. Brady be struck is likewise

dismissed.

THE "BUTLER ISSUE"

The parties were directed to file written submissions with respect

to whether and/or when Mr. Butler's personnel file should be

produced by the Commission to the respondents. Those submissions

have been carefully considered in giving ray ruling.

It should be first noted for the record that counsel for the
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respondents sought and Commission counsel provided assurance that

the Commission would not object to counsel for the respondents

interviewing Mr. Butler, should he be located, notwithstanding that

Mr. Butler was employed by the Commission and was involved in the

investigation of the instant complaint.

In my decision dated March 2, 1995, I determined, inter alia, that

the respondents were entitled to have disclosed Mr. Butler's last

known address but that, if that information did not result in his

being located, I would not grant the disclosure of the personnel

file, as requested. The reasons for that refusal focused on the

personal nature of the information and that, at the time, I was not

satisfied that there was a clear nexus between the information

sought and the abuse motion. That is, in my opinion, the

involvement of Mr. Butler in the investigation of this complaint

did not outweigh the competing considerations so as to warrant

disclosure. I did note at the time that, if such material becomes

arguably relevant during the hearing of the abuse motion, the

matter may be revisited.

Counsel for the respondents submitted that the will-say statements

of both Mr. Edwards and Ms. Rainone dealt with the reasons for the

termination of Mr. Butler's employment with the Commission. In

counsel's view, the Butler file satisfies the test of arguable

relevance. The issue, then, becomes one of the timing of the

disclosure. Counsel asserted that the civil proceeding model of

early disclosure would facilitate the hearing of the abuse motion

by avoiding further delay if the respondents required an

adjournment as a consequence of late disclosure of the file. In

the alternative to immediate production, counsel argued that the

first of Mr. Edwards or Ms. Rainone to testify should be ordered to

bring the Butler file with him/her to the hearing on the day of

their testimony.

Commission counsel opposed an order for disclosure of the Butler
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file on the ground that the contents of the file were not

rationally linked to the question as to whether Mr. Butler was

removed from the instant complaint for improper reasons. Further,

as the documents in question were of a private nature, it was

submitted that the Board should be convinced the arguments were not

only arguably relevant but that their production was necessary to

the proper administration of justice. Counsel also contended that

the Board had no authority to make an order for discovery and the

civil model should not be adopted. In the alternative, the

Commission was no longer opposing (as it did at the hearing) an

order that Mr. Edwards or Ms. Rainone (whoever testifies first)

bring the file to the hearing so that it is available should the

Board determine that a sufficient evidentiary basis has been laid.

We have now completed seven days of hearing. There can be no issue

as to my authority to order production of documents which I

conclude are arguably relevant to the issue in dispute, namely, the

abuse motion brought by the respondents. Once I am satisfied as to

the arguable relevance, the matter becomes one of timing; that is,

production should be ordered in a fashion which will best serve to

expedite the hearing of this issue while giving appropriate

consideration to competing legitimate interests.

With respect to the Butler file, the circumstances of Mr. Butler's

departure from the Commission are asserted by counsel for the

respondents as arguably relevant to the abuse motion. There does

not appear to be a dispute that the termination of Mr. Butler's

employment with the Commission was in reasonable proximity to a

letter from complainant's counsel which, on its face, attacks the

competence of Mr. Butler and his handling of the complaint. That

letter was not disclosed to the respondents at the time, in

accordance, it is asserted by the Commission, with Commission

policy. Furthermore, the will-say statements, even as amended, of

Mr. Edwards and Ms. Rainone do touch on the reasons for Mr.

Butler's departure and indicate that the testimony in direct
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examination will be that those reasons are unrelated to the instant

complaint. In the circumstances, I am satisfied that counsel for

the respondents, in cross-examination of those witnesses, would be

entitled to explore that area, that is, the circumstances under

which the employment of Mr. Butler was terminated and whether or

not Mr. Butler was "removed from the file for improper reasons", to

use the phraseology of Commission counsel.

In my view, the arguable relevance of the Butler file is

established. I am not persuaded that the argument of Commission

counsel that there is a further test to be applied, that

"production of the documents is necessary to the proper

administration of justice", is correct. However, even assuming

that is an appropriate further consideration, I am satisfied that

the documents meet that standard. Nonetheless, there remains the

serious issue of the timing of the disclosure and the balancing of

the competing interests, given the private nature of the documents

in question.

At the last day of hearing, I suggested, in an effort to resolve

this issue without a formal ruling, that Commission counsel agree

to have present the Butler file when the first of Mr. Edwards or

Ms. Rainone testify so that any delay in obtaining the file could

be avoided should I conclude that the file was arguably relevant.

At that time, Commission counsel refused to so agree. In the

written submissions, as noted, Commission counsel is no longer

resisting such an order.

I acknowledge the force in the argument of respondents' counsel

that a delay in ordering disclosure of the file may well result in

a further delay in these proceedings if the respondents require an

adjournment once the documents are produced. On the other hand,

the information is highly personal and, further, these proceedings

will not reconvene until January 1996. In the interim, if the

efforts of counsel for the respondents to contact Mr. Butler are



successful, the issue may be avoided altogether through the viva

voce testimony of Mr. Butler. In this regard, it should be noted

that, if Commission counsel succeed in contacting Mr. Butler, they

are to so inform counsel for the respondents and provide a current

address and telephone number.

On balance, I am satisfied that the Butler file should not be

ordered disclosed at this juncture. Mr. Edwards or Ms. Rainone,

whoever first testifies, is ordered to bring the Butler file with

him/her and that will be disclosed to counsel for the respondents

at the point in his cross-examination that the issue is raised. To

avoid any confusion, I wish to make it clear that the order

encompasses any and all material, in the Commission's possession

and control, touching on the reasons and circumstances in which the

employment of Mr. Butler was terminated, whether or not that

material is contained within what has colloguially been referred to

as Mr. Butler's "personnel file".

I acknowledge that, if disclosure at that point warrants an

adjournment and such is requested by counsel for the respondents,

there may well be further delay in these already lengthy

proceedings. Commission counsel might consider whether its

position with regard to disclosure well serves the Commission

and/or the complainant. Moreover, it should be noted that counsel

for the respondents has expressly given his undertaking that the

same considerations of professional conduct applied to disclosure

of the Optimist's file (which was ordered disclosed in a prior

ruling) would apply to disclosure of the Butler file, if produced

prior to the testimony of the first of Mr. Edwards or Ms. Rainone.

There has been no suggestion of any misconduct or contravention of

the standards of professional conduct by Mr. Hines with respect to

the Optimist's file.

If Commission counsel does not reconsider its resistance to

disclosure of the documentation in question prior to the testimony
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of the first of Mr. Edwards or Ms. Rainone, then my order stands as

given

.

DATED this May 9, 1995

Susan Tacon

Chair, Board of Inquiry
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The complaint in this case alleges discrimination on the basis of race as a

result of alleged different treatment by the Respondents. The Complainant alleges

differential treatment as a probationary police constable on account of race. The position

of the Respondents, from the outset, has been that the complaint is frivolous and

vexatious. The Respondents have put the Complainant and the Commission on notice that

the Respondents will be seeking an order of costs at the end of the day. In the course of

cross-examination of the Complainant, counsel for the Respondents

sought to ask a series of questions concerning details of the investigation and decision

making process between the Complainant and the Commission in this matter. The

Respondents seek to cross-examine the Complainant on the following issues:

1 . Whom did the Complainant initially identify to the Commission as the

white probationary police constables who had been treated differently

than he had been treated?

2. When did Mr. Daniels [the Complainant] communicate this

information to the Commission?

3. Did the Commission accept that the white probationary constables

identified by the Complainant had been treated differently?

4. When did the Commission communicate this conclusion to the

Complainant?

5. Following the documentary productions made by the Respondent

Police, whom did the Commission identify as white probationary

constables who had been treated differently than the Complainant?

6. When did the Commission so identify these white probationary police

constables?

7. Did the Complainant Daniels agree that these additional white

probationary constables had been treated differently?

8. When did the Complainant Daniels agree with the constables identified

by the Commission?



9. When did the Complainant Daniels examine the documentary

productions made by the Respondent Police?

10. Did the Complainant Daniels identify any additional white probationary

constables whom he claimed had been treated differently? If so, when

did he so identify these additional white probationary constables?

1 1. Did the Commission agree that these additional white probationary

constables had been treated differently than Daniels? If so, when did

they so agree?

Counsel for the Commission objected to cross-examination on the areas above, asserting

that the questions probed into matters which, as a matter of discretion, ought not to be

the subject of cross-examination. Further, it was argued that the questions were

irrelevant to the merits of the case. After hearing brief, oral submissions from the parties,

the Board of Inquiry invited counsel to make written submissions on the issue. The

written submissions were prepared and exchanged. Once they were all filed, the Board of

Inquiry rendered an oral ruling to the parties on April 24, 1995. This interim order

confirms and amplifies that oral ruling.

The Respondents are asserting that they wish to pursue this line of inquiry

with the Complainant in order to establish an evidentiary foundation for the Respondents'

claim for costs. Given the fact that the Commission had indicated that it would not call

the Commission's investigator or any authors of the Commission's case summary as

witnesses in the case, the Respondents argued that the only Commission witness with any

knowledge about this matter would be the Complainant himself. The Respondents relied

heavily on the recent decision of the Divisional Court in Northwestern Hospital, Ontario

(Human Rights Commission) v. Ontario (Board ofInquiry into Northwestern General

Hospital) [1993] O.J. No. 3380 Action No. 520/93. The Respondents rely upon the

following principles which were established in the Northwestern case.

1. "... in the appropriate case, justice will be better served in proceedings

under the Human Rights Code when there is complete information

available to the Respondents";



2. "thefruits of the investigation are not the property of the

Commission";

3. the investigation stage must be distinguished from the litigation stage

where a Board of Inquiry has been appointed, and where documents

are prepared to assist counsel in the prosecution of the case;

4. the investigation stage is subject to the statutory mandate to

endeavour to effect a settlement, not to prepare for litigation. The

earliest sta^e at which litigation privilege can be asserted is once it

appears to the Commission that the possibilities for settlement have

been exhausted and that the recommendation to appoint a Board of

Inquiry is appropriate;

5. there is no general "class privilege" for all communications between

complainants and the Commission. Any individual communication

must be examined for the four elements of the Wigmore test, but

especially the expectation that the communications originate with an

expectation of privacy;

6. the scope of natural justice is determined by the circumstances of the

particular case. Allegations of racial discrimination are extremely

serious. Witness statements made by complainants to the Commission

are available for disclosure.

Counsel for the Respondents also argued that there is a connection

between what he expected decision on the merits in this case and the evidence he seeks to

introduce in support of the application for costs. The Respondents made several

allegations concerning the propriety of the investigation, allegations concerning the

reasonableness of the basis for the conclusion that the Complainant had been treated

differently from white probationary constables with comparable performance records and

alleged failures of the Commission to make proper disclosure or indicate the foundation

for the allegations of discrimination. It was submitted that the proposed questions were

directed towards elements of bad faith and vexatiousness in the administration of the

complaint and are therefore relevant to the issue of costs. Reliance was placed on Pham

v. Beach Industries, (1987) 8 C.H.R.R. D/4008.



In response, the Commission took the position that the Respondents

ought not to be allowed to question the Complainant about matters that are only relevant

to the potential issue of costs. It was argued that since costs are to be considered only

upon the dismissal of a complaint by a Board of Inquiry under Section 40(6) of the Code,

there should be considered no "nexus" between the proposed questions and any fact that

is in issue on the substance of the complaint. It was argued that none of the proposed

questions are relevant or could be relevant unless the Commission decided to call the

investigating officers and introduce their testimony about their relationship with the

Complainant. Further^ or in the alternative, it was argued that the questions should be

disallowed on the basis of public policy because it would invite Boards of Inquiry to

delve into the relationship between the Complainant and the Commission and lead to

potential "fishing exhibitions" by respondents. Further, it was argued that these types of

questions would cast a chilling effect on future complainants and make them reluctant to

come forward with a complaint. Counsel for the Commission accepted the authority of

the Northwestern Hospital case, but argued that this case ought to be distinguished

because it is not a situation where disclosure was being refused. Finally, it was submitted

that the Respondents would not be denied fundamental fairness because in the event that

the case is decided in their favour, they would still have available to them the opportunity

of arguing that the complaint was frivolous, vexations and made in bad faith. It was

submitted that the inquiry into the kinds of questions that the Respondents seek to ask

could be conducted at that time.

In reply, the Respondents argued that balance of convenience favours

allowing the Respondents to question the Complainant during the course of his cross-

examination rather than bifurcating the hearing. Secondly, it was argued that the

Respondents ought not to be restricted in pursuing the issue of costs on the basis of the

witnesses that the Commission chooses to call. Third, it was suggested that the

questions "have nothing to do with the relationship between the Commission and the

Complainant" but rather relate to the evidence upon which the Complainant initially relied

in his claim. Finally, it was argued that none of the inquiries relate to information which

should reasonably be expected to be private and the Northwestern Hospital case is

applicable to the situation.



I agree completely with the principle expressed in R. v. Stinchcombe,

which is quoted in the Northwestern Hospital case wherein Mr. Justice Sopinka said:

Justice was better served when the element of surprise was eliminated

from the trial and the parties were prepared to address issues on the basis

of complete information of the case to be met. It does not take a quantum

leap to come to the conclusion that in the appropriate case, justice will be

better served in the proceedings under the Human Rights Code when

there is complete information available to the respondents.

As I have advised the parties several times during the course of these proceedings, the

exchange of information is to be encouraged. Any indication that information is being

withheld must be abhorred. It is trite to say that open communication speeds up the

process and allows counsel to better present and defend their positions. It eliminates the

waste of valuable time during a hearing and it allows the tribunal to concentrate upon the

merits and the substance of a dispute. Because of these principles, one should encourage

any concept that would support disclosure during the course of a hearing or prior to the

hearing itself.

However, these principles and concepts have to be balanced with the need

to keep control over proceedings and to best ensure the proper focus on the merits or the

substance of a case. In the case at hand, the Respondents are seeking information to

assist it in their claim for costs against the Commission. Whether the information being

sought is relevant to that question is not the question I am asking myself now. The

simple question at this point in the proceedings is whether the Complainant should be

subjected to cross-examination on these questions at this stage in the proceedings.

Bifurcation of proceedings is never to be encouraged. A decision that

would ultimately result in bifurcation should not be taken lightly. However, if the

Respondent were allowed to pursue the line of questioning that is the subject of this

motion, the questions would focus the Inquiry upon the relationship between the Human

Rights Commission and the Complainant. There is no suggestion that the questions go to

the merits of the case. Instead, it goes to the dynamics of the relationship between the

Commission and the Complainant. If the Inquiry were to delve into this area, it cannot be



seen how it would assist on a determination of the merits. But equally importantly, the

line of questioning could jeopardize the relationship of counsel for the Commission vis-a-

vis the Complainant. It is to be noted that counsel for the Commission is relatively new

to these proceedings. The questions themselves, that the Respondents have articulated at

this stage, relate to agreements of and opinions of the Human Rights Commission and the

Complainant which were formulated and taken prior to the present counsel being

retained. Counsel for the Commission is not representing the Complainant. However, to

focus on the relationship between the Complainant and the Commission at a time before

this counsel was retained could put the position of counsel for the Commission in

jeopardy and very much complicate the proceedings without advancing the merits of the

Respondents' defence.

There is no suggestion that the information is relevant to or critical to the

Respondents' defence of the complaint. There is no suggestion that the evidence is

necessary to assist the Respondent in answering the Commission's case as was the

situation in the Northwestern Hospital case. The information being requested is not, as in

Northwestern Hospital, information relating to the investigation. Instead, it relates to the

opinions formulated by the Commission and the Complainant as the investigation

progressed. This information may well be relevant to the cost issue in the event that the

complaint is dismissed. But at this stage, opinions and agreements or disagreements vis-

a-vis the Complainant and the Commission are not relevant to the merits of the case

between the Complainant and the Hamilton Wentworth Police Department.

As the Respondents say in their submissions, the purpose of these

questions is to "pursue the evidentiary foundation for its claim for costs." The

Respondents' desire to pursue a claim for costs was made evident on the first day of these

proceedings. Their right to preserve such a claim will not be denied. But to allow them

to cross-examine the Complainant on this issue at this time will complicate the evidence,

will not advance defence and it will not shed light on the merits of the case.

Therefore, having taken all these factors into consideration, I indicated to

the parties that I was reserving a ruling on the admissibility of this evidence until and

unless I am presented with a rekindling of the request for a claim for costs in the event

that the complaint is dismissed. If that occurs, and the Respondents wish to pursue the

claim for costs, I will, at that time retain jurisdiction over the matter and will issue upon

request an order compelling the Commission to produce particulars concerning the items



being sought by the Respondents at this time. If the need arises, I will also be able to

issue appropriate subpoenas to compel the attendance of the appropriate witnesses.

These reasons were articulated to the parties on April 24, 1995. The

purpose of this Award is to clarify and record the reasons for that ruling.

DATED at Toronto, Ontario, this 3/W day of May, 1995.

Chair

Board of Inquiry


