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APPKAT, PROCEEDINGS

On November 12, 1993, I was appointed by the Minister of Citizenship to chair a Board of

Inquiry into the complaint of Melissa Gogek against Gino Empry Public Relations and Personal

Management Services Inc., ["Empry Inc."] and Gino Empry, in his personal capacity.

The hearing was commenced by conference call on December 7, 1993 and the oral hearing was

scheduled, with Ms. Ffolkes-Abrahams, counsel for the Commission, and Mr. Empry

participating, for November 14-18, 1994. Ms. Gogek was subsequently located and agreed to the

above dates.

On October 26, 1994, Mr. Empry requested an adjournment to attend to some family/business

concerns in New York state. On November 9, 1994, Mr. Zoran Samac, advised that he had been

retained as counsel by Mr. Empry and requested an adjournment in order to prepare for the oral

hearing. The adjournment was granted for this purpose. However, given that Mr. Empry had

had almost a year to retain counsel and chose not to do so until less than a week prior to the

hearing, rescheduling was to be on a peremptory basis for Mr. Empry. At the commencement

of the oral hearing on March 20, 1995, Mr. Samac did not attend. Mr. Empry confirmed that he

wished to proceed with the hearing without counsel, representing himself and Empry Inc.. Ms.

K. Malik was now acting as counsel for the Commission, with R. Holder, student-at-law,

assisting. Present throughout the oral hearings were Mr. Empry, Ms. Gogek, Ms. K. Malik,

counsel for the Commission with Mr. R. Holder, student-at-law, assisting.

It was not clear for what periods Ms. Gogek was in receipt of maternity or other benefits from

UIC prior to her re-employment in May 1990.

The Complaint

Ms. Gogek alleged that her right to equal treatment in employment and her right to freedom from

harassment in the workplace because of sex were infringed by Mr. Empry and Empry Inc.,

contrary to sections 5(1), 7(2), and 9 [formerly s. 4(1), 6(2), and 8] of the Human Rights Code.

Ms. Gogek began employment with Empry Inc. on April 4, 1988. She set out the following in

her complaint, filed with the Commision on August 2, 1989:

5. On July 9, 1988, I advised Gino that I was pregnant. He
was enraged. I was later advised that he told the staff that



I was a "fucking bitch" for being pregnant and that in no

way was he going to keep me on. He also suggested that I

be replaced.

6. On July 12, 1988, I attended at work to find a much more

massive workload assigned to me by Gino then I was

normally accustomed to. Gino entered the room and started

screaming and hurling invective at me. The abuse was so

strong that I felt compelled to leave my work place and

return home.

7. Gino subsequently telephoned me at home and demanded

that I return to work. He compelled another staff member

to telephone me to say that I had imagined the entire

statement of Gino referred to in paragraph 5. Gino then

guaranteed my employment until I went on maternity leave

in October, 1988.

8. For the balance of the week of July 12, 1988 I was assigned

excessive work and was subjected to a stream of constant

abuse by Gino.

9. On July 19, 1988 I was rushed to the hospital because I

went into premature labour. I telephoned Gino from the

hospital who demanded the date of my return. He then old

me that I was fired and that he did not want me back.

10. Gino later advised my husband who inquired about my
employment status that it was not Gino's "fault" that I was

pregnant, it was my husband's "fault."

Ms. Gogek gave birth to her daughter, Bianca, on October 11, 1988.

The Evidence

Ten witnesses were questioned under oath. Testifying in support of the complaint were: Ms.

Gogek; Frank Alfano, her common-law spouse at the time of the complaint; Julia Ann Giles, a



co-worker at the time of the complaint; Lina Bava, Richard Delia Vella, and Geoffrey Collins,

employees of the Commission who handled Ms. Gogek's complaint at various times. On behalf

of Mr. Empry and Empry Inc., I heard testimony from: Mr. Empry; Claire Beauchamp, who

provided computer services for him; Sylvia Shawn, his friend and business associate; and Mishelle

Danso, a client of Empry Inc.

.

Twenty-four exhibits were filed. Oral submissions were heard on behalf of the Commission and

Mr. Empry and Empry Inc.

Law

The issue is a straight-forward one. The Legislature has made clear its intentions regarding

discrimination against women based on their biological role in continuing the human family. By

section 5(2) every person has a right to equal treatment with respect to employment without

discrimination because of sex and by section 7(2), the right to freedom from harassment in the

workplace because of sex. To clarify any ambiguity, s. 10(2) states:

The right to equal treatment without discrimination because of sex

includes the right to equal treatment without discrimination because

a woman is or may become pregnant.

At a Board of Inquiry, the onus is on the complainant and Commission to establish that

discrimination occurred. The test is the civil standard of proof on a balance of probabilities.

What this burden of proof means in human rights litigation has been addressed by the Supreme

Court of Canada in O'MaUpy v. Simpsnm-Sears Limited (1985), 7 C.H.R.R. D/3102 (S.C.C.)

at page 3108. The Commission must establish a prima facie case as follows:

A prima facie case in this context is one which covers the

allegations made and which, if they are believed, is complete and

sufficient to justify a verdict in the complainant's favour in the

absence of an answer from the respondent-employer.

Once a prima facie case is established, the evidential burden shifts to the respondent to provide

a rational alternative explanation for the behaviour which is credible on all the evidence. [See

Mitchell v. Nohilium Product Limited (1981), 3 C.H.R.R. D/641 (Ont. Bd. Inq.) at page 642-3]



The Commission may demonstrate, in reply, that an explanation claimed by a respondent to be

rational and credible on all the evidence is a mere pretext, designed to obscure the actual purpose,

motive or intention.

It is not enough that a respondent show that there were other explanations as well as the

discriminatory one. The Ontario Divisional Court in Foster Wheeler limited v. Ontario Human

Rights Commission (1987) 8 C.H.R.R. D/4179 , confirmed that where a discriminatory factor

is only one of many reasons for an action, a violation of the Code exists if that factor was "a

proximate cause" of the action. As Stated in Hortnnv Niagara (Regional Municipality) (1987),

9 C.H.R.R. D/4611 (Ont. Bd. Inq.), "even if a breach of the Code is only one among other

causes leading to the action in question, then the entire action is tainted.

"

In this case the credibility of the witnesses was an important feature of the fact-finding exercise.

The subject of assessing credibility was very nicely summarized by the B.C. Court of Appeal in

Faryna v. Chomy (1952), 2 D.L.R. 354 (B.C.C.A.) as quoted in Blair v . Progressive. Products

Lhml££L(19S9), 11 C.H.R.R. D/130 (B.C. Coun. Hum. Rts.) at page 133-4:

If a trial Judges' finding of credibility is to depend

solely on which person he thinks made the better

appearance of sincerity in the witness box, we are

left with a purely arbitrary finding and justice would

then depend upon the best actors in the witness box.

On reflection it becomes almost axiomatic that the

appearance of telling the truth is hut one of the

elements that enter into the credibility of the

evidence of a witness. Opportunities for knowledge,

powers of observation, judgment and memory,

ability to descrihe clearly what he has seen and

heard, as well as other factors, combine to produce

what is called credibility. A witness by his manner

may create a very unfavourable impression of his

truthfulness upon the trial Judge, and yet the

surrounding circumstances in the case may point

decisively to the conclusion that he is actually telling

the truth. I am referring to the comparatively

infrequent case in which a witness is caught in a

clumsy lie.



The credibility of interested witnesses, particularly

in cases of conflict of evidence, cannot be gauged

solely by the test of whether the personal demeanour

of the particular witness carried conviction of the

truth. The test must reasonably subject his story to

an examination of its consistency with the

probabilities that surround the currently existing

conditions. In short, the, real test of the truth of the

story of a witness in such a case must he its harmony

with the preponderance of the probabilities which a

practical and informed peson would readily

recognize as reasonable in that place and in those

conditions . Only thus can a Court satisfactorily

appraise the testimony of quick-minded, experienced

and confident witnesses, and of those shrewd persons

adept in the half-lie and of long and successful

experience in combining skilful exaggeration with

partial suppression of the truth.

[Emphasis added]

Findings

1. Background

Ms. Gogek, 22 at the time of the complaint, graduated from Grade 13 and then took a community

college course in movie make-up. Her work history included: 4 months in the make-up

department of a movie production; a year as an assistant to the director, doing accounting and

computer work; a year as manager of accounts receivable for a computer company; and a year as

customer service representative for a car dealership. Ms. Gogek quit the last position just prior

to beginning with Empry Inc. because, she said, it involved working in an unheated garage area,

exposed to cold and car fumes.

Ms. Gogek was told by her house-mate, the late Craig Russell, that Mr. Empry needed someone

to do word processing. She met with Mr. Empry, obtained the job and left on a one week pre-

arranged vacation. She started her employment with Empry Inc. on April 4, 1988, approximately

2 1/2 weeks after leaving the car dealership.



Mr. Empry, through Empry Inc., has been in the public relations and personal management

business for approximately 25 years. He said that he is the personal manager for the singer, Tony

Bennett, and handles his bookings world-wide. He also provides public relations and booking

services for various live entertainment venues in the music industry. His office has always been

a small, informal operation, he said, and consistent with the "pressure-cooker industry" he is in,

its atmosphere is tense. He said that he was on call 24 hours a day, and as a "night person", and

because of the different time zones involved in his work, he often worked in his office outside

business hours.

In 1988, Mr. Empry said that he was told by his friend, the late Craig Russell, who was a client

of Empry Inc., that Ms. Gogek needed a job. He said that he hired her as a word processor

because he owed Mr. Russell a "big favour".

2. Substance of Ms. Gogek's complaint

Ms. Gogek said that she did not tell Mr. Empry during the hiring interview in mid-March, 1988

that she was pregnant and had not told some family members. Her obstetrician first saw her on

April 14, 1988 and estimated she was then 14 weeks pregnant.

Ms. Gogek testified that although she had some word processing experience, she had no

knowledge of the MICOM system used at Empry Inc. She told Mr. Empry this and it was agreed

that she would be trained by Ms. Louise Beauchamp, a former employee of Empry Inc., who

occasionally worked after business hours on a hourly, contractual, as-needed basis. Ms. Gogek

recalled that this training started right away and lasted a couple of weeks, consisting of 2-3 hours

2-3 evenings a week. Ms. Beauchamp suggested it involved 2-3 hours every night for perhaps

a month. While Ms. Beauchamp's opinion was that the training period was too long, she had no

actual recollection of its length. I found Ms. Gogek's recollection more reliable and more

probable, given the nature of instruction and the fact that both were accomodating the other after

full-time work hours.

In 1988, in addition to Ms. Gogek, Empry Inc. employed 2 full-time senior publicists, Julie Giles

and Jay Lindon, 1 full-time mail clerk, and 1 full-time secretary/assistant. The latter positions

were filled by various people in the period covered by this complaint, with no witness having a



firm recollection of how many people or who particularly filled these positions during the 3 1/2

months Ms. Gogek was employed there.

Ms. Gogek recalled that on or about Friday, July 9, 1988, she arranged a private meeting with

Mr. Empry to take place late in the day. Her intention was to advise him that she was pregnant,

make arrangements for maternity leave (to start after the birth of her child) and her subsequent

return to work. Ms. Gogek said that her pregnancy was "common knowledge" by this time in the

small office and Ms. Giles confirmed this. Ms. Gogek said that she told Ms. Beauchamp and then

Ms. Giles directly and that Mr. Lindon knew of it indirectly. Although Ms. Gogek was now

approximately 6 months pregnant, Ms. Shawn said that she did not know it as her pregnancy was

not visibly apparent. Ms. Beauchamp claimed at the hearing not to have known of the pregnancy

until the night Mr. Empry was told, and then to have overheard the exchange between Ms. Gogek

and Mr. Empry. Both Ms. Gogek and Mr. Empry recalled that the meeting was specially

arranged and private. Ms. Gogek said that moments after telling Mr. Empry that she was

pregnant, he appeared shocked and exclaimed: "But you are not even married!" When she said

she was insulted by this remark, she was asked to leave the office and nothing more was

discussed. She returned to her work area and later left for the day.

Mr. Empry recalled that Ms. Gogek began by saying: "Be happy for me, I'm pregnant". As a

"staunch, but non-practising, Roman Catholic", he confirmed that he commented on the fact that

she was not married but then had an extended conversation with Ms. Gogek about her work

performance at this time. His recollection at the hearing of this conversation was prefaced

throughout with "I think I said" and was not consistent with other aspects of his testimony. I

accept Ms. Gogek's recollection, corroborated in part by Mr. Empry, that this meeting was short,

with little or no discussion after the announcement of pregnancy.

Ms. Gogek stated that when she returned to work the following Monday r she found a dramatically

increased pile of work on her desk. She said that Ms. Giles told her that a meeting had been

called by Mr. Empry after she had left on Friday at which her pregnancy and replacement had

been discussed. Throughout the week of July 11-15, 1988, Ms. Gogek said that Mr. Empry said

nothing further to her directly about the topic. However, she said that his behaviour changed and

he now became verbally critical of her and her work, "constantly buzzing" her on the intercom,

"screaming" about why specific things were not done. While he had treated others in the office

this way, prior to this week he had not done so to her, she said. On Thursday or Friday of the



week of July 11-15, 1988, sometime before lunch, Ms. Gogek said that Mr. Empry smashed his

fist in anger on the filing cabinet behind her, causing her to jump and become visibly upset. She

said that she left the office to go home as a result and was called there by Mr. Empry and told to

return to work. She then advised him that she was aware of the meeting he had called with other

staff members. He replied that Ms. Giles had lied. When he then guaranteed her employment

up to her due date and after maternity leave, she asked him to confirm this in writing. He agreed

and again told her to return to the office. Shortly after, she was called at home by Ms. Giles who

"confessed" to having lied about the meeting. Ms. Gogek returned to work, as instructed, around

2 pm the same day. Nothing changed, she said; the work increased as before and the written

guarantee was never produced.

Ms. Giles, whom I found to be candid, forthright, and reliable in her testimony, recalled that Mr.

Empry called a meeting late in a workday when Ms. Gogek was not in the office and said that he

had just been told by Ms. Gogek that she was pregnant. Mr. Lindon was also present at this

meeting, she said, and perhaps Greg Brown, Mr. Empry's personal assistant. She recalled that

Mr. Empry was very emotional and told them to "keep an eye out for a replacement". She said

that while she had been told this before regarding other staff members at other meetings, this was

the first time such a meeting occurred regarding Ms. Gogek. In her affidavit dated August 7,

1989, in the typed text, Mr. Giles stated:

Gino said words to this effect: "That bitch is pregnant, and she

knew she was pregnant when she started here. " He then launched

into a tirade of employees doing this deliberately to "screw up" his

life. He then said, "you know she's not good at her job; she is not

working out and I am going to fire her.

"

Ms. Giles noted in handwriting on the affidavit that the word "fire" was not used by Mr. Empry.

She testified that Mr. Empry never actually fired anyone in the past; instead, he would make

things difficult, until the person left of their own accord. Ms. Giles recalled being told by Ms

Gogek during the week following the meeting with Mr. Empry that her workload had increased.

Ms. Giles, however, had no first hand knowledge of this. She confirmed that Mr. Empry's

attitude toward Ms. Gogek changed "at a fairly significant point in time", after learning of Ms.

Gogek's pregnancy, and that he was now "verbally aggressive" with Ms. Gogek. Ms. Giles

confirmed at the hearing that she was forced by Mr. Empry to call Ms. Gogek. He called her a

"traitor" and stood beside her as she told Ms. Gogek that she had "lied" about the meeting.



On Tuesday, July 19, 1988, Ms. Gogek began having unfamiliar abdominal pains. She was at

work, called her doctor, and was advised to go to hospital as she was in premature labour. Dr.

Valtchev, her obstetrician, confirmed in a letter that she was admitted to hospital and monitored

until her contractions were brought under control and "discharged undelivered on July 22, 1988".

While in hospital, she called Mr. Empry who asked when she was returning. When she told him

that she would return the following Monday, she said he replied: "That's not good enough. I

don't have to give you anything. You're fired." She was very distressed by this, she said, as she

was concerned about her financial obligations. She said that she had just purchased a house with

her father and her common-law spouse, Frank Alfano, a month or so before, and was responsible

for 1/3 of the operating costs. She said that she also felt humiliated, insulted and exhausted,

having nearly lost her baby.

Mr. Alfano testified that he telephoned Mr. Empry on Ms. Gogek's behalf after the above

conversation to "try to get a handle on the situation". He said that after he told Mr. Empry that

he had thought her job was secure, Mr. Empry hung up saying: "I didn't fucking get her

pregnant. It's your fault, not mine."

According to Ms. Gogek's Record of Employment, completed on July 21, 1988 and signed by

Mr. Empry, her first day worked was April 4, 1988 and her last day worked was July 19, 1988.

The reason for issuing the record was checked off as being "other", i.e. not the reasons listed,

such as pregnancy, illness, quit, etc.. No explanation of "other" was set out; the expected date

of recall was given as "unknown"; and her final pay period was indicated as ending July 22,

1988.

Ms. Gogek said she had asked Mr. Empry in the week of July 19, 1988 for a letter setting out the

reasons she was fired. After contacting a government office about her rights, she asked again and

was told by Mr. Empry that he "would get around to it." She testified that she picked up her final

pay 3-4 weeks after July 19, 1988 but received no letter. She said that, two months later, she

received the following letter, unsigned by Mr. Empry and not on letterhead, dated July 19, 1988:

As per the previous discussions we have had regarding the quality

of your work, and the amount of time you have being [sic] taking

off work due to varied illnesses, I regret to inform you that as of
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Tuesday, July 19, 1988 your services are no longer required by our

office.

The address used was Mr. Russell's, not Ms. Gogek's address at the time and the letter had been

redirected, she said. Mr. Empry could give no explanation for either the form or the contents of

the letter, saying the he just told his accountant to send a letter and had no involvement beyond

this.

Ms. Gogek said that she did nothing about the termination of her employment until 3 months after

the birth of her child. Asked to explain the delay, she said that prior to this her self-esteem was

extremely low. Since she felt that she had almost lost her child because of anxiety over Mr.

Empry's actions, she did not want to do anything which might further jeopardize her pregnancy.

In January, 1989 she said that she contacted a lawyer and after gathering affidavits, her complaint

was filed with the Commission as stated above.

Regarding the allegations of discrimination because of sex based on pregnancy, I found the

witnesses called by the Commission to be credible, and their testimony provided a prima facie

case for the Commission and Ms. Gogek.

3. Mr. Empry and Empry Inc.'s Response to Commission

On January 19, 1990, Mr. Empry was sent a copy of Ms. Gogek's complaint. He signed and

completed a respondent's questionnaire form on January 29, 1990. He denied that there was a

change in work load, that he had compelled Ms. Giles to do anything, or that he had guaranteed

Ms. Gogek's employment until delivery. He contended she was often absent from work, that

others had to complete her work, that she had been told her work was not satisfactory, and that

she had been told she would be kept only only until a replacement was found. He added:

I agree that she was a female whom I did not know was pregnant

until she told me so when she was in her 6th month. . . .It would not

have been practicable for me to engage a lady for my business who

was 3-4 months pregnant, knowing her condition would make

further working arrangements uncertain and that by the time she

was fully trained, she would in any event be leaving my
employment within a short period of time.
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I cannot afford to invest time and money for the uncertainty of a

person's future employment.

However, this is still academic. Pregnant or not, Ms. Gogek's

work ethic and performance even for the short period of time she

worked for me was completely unacceptable according to the high

standards set by my own business.

Mr. Delia Vella testified that on June 19, 1991, on behalf of the Commission, he telephoned Mr.

Empry regarding the possibility of resolving the complaint and was told that all that needed to be

said was in the above response. Mr. Delia Vella told Mr. Empry that disclosure of pregnancy was

not mandatory and Mr. Empry replied that he would not have hired her had he known she was

pregnant.

Ms. Bava testified that she also called Mr. Empry on behalf of the Commission on October 19,

1992, and recorded his comments as follows:

-she's lying - absolutely does not want to settle - she wasn't even

married - if woman want to get pregnant that's fme - would you

hire a pregnant women - you had the fun and you want me to pay

the bills

4. Mr. Empry's Response to the Complaint at the Hearing

Mr. Empry submitted that Ms. Gogek had been fired because she was an inefficient employee.

He testified that he had made up his mind to terminate Ms. Gogek's employment but had not yet

told her when she informed him "during the week of June 29th" that she was pregnant, He went

on at some length in his testimony to suggest both that he was inordinately patient with Ms.

Gogek, supporting her in the face of immediate and constant complaints about her by others, and

that he himself was immediately displeased, commenting frequently on her shortcomings to her

to no avail as she would breezily ignore his concerns or promise change.

Mr. Empry submitted a job description and three documents, typed by him and dated May 6, June

13 and June 25, 1988, to substantiate his claim of unsatisfactory performance, progressive

discipline, and intent to fire Ms. Gogek because she was inefficient, not because she was pregnant.

He testified that none of these disciplinary notes were delivered personally to Ms. Gogek but
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were left on her desk along with work to be done. He claimed that he spoke with her on several

occasions regarding the concerns set out in these notes. Ms. Gogek said that the first time she saw

these notes was when they were sent to her lawyer by Mr. Empry in the summer of 1989 after he

had contacted Mr. Empry about the termination. I will deal with the content of the notes later.

The job description for the "computer desk" was as follows:

Typing, verifying, making the correct office copies of all

correspondence, faxes, memos, invoices, and dispatching same,

from Mr. Empry.

Mamtaining a multitude of lists on the MICOM 3000 system.

Ensuring that lists in office are current.

Ensuring that stock pertaining to the computer is on hand.

Once per week - picture inventory.

Support when a major release is going out — labelling envelopes,

folding and stuffing same and sorting by: courier, mail, etc.

Support on the phones.

Ms. Gogek said that while she never received the above job description, the duties discussed in

the hiring interview were essentially the above, except that she understood she would not be doing

Mr. Empry 's personal non-work-related correspondence, such as personal legal matters and

personal memos to non-clients. She said, however, that she did in fact do this "personal" work

which she estimated took about 50% of her time, leaving only 50% of her time for the work-

related duties listed.

The alleged disciplinary notes were typed by Mr. Empry and contain portions deleted or corrected

by overstriking. In a handwritten scrawl at the bottom of each is the name Gino and either

"2AM" or "130AM". There is nothing to confirm or indicate receipt by Ms. Gogek or discussion

of the contents.

Mr. Empry in his note dated May 6, 1988 states, in part:
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While we appreciate the fact that you do not have the complete

knowledge of the Micom machine we were led to believe you did,

you are still not doing anything about learning the remainder of the

system.

We are paying Louis [sic] $25.00 an hour to come in on a Sat. and

get the work caught up and you have yet to take advantage of her

being here to learn the machine properly.

In the second note dated June 13, 1988, Mr. Empry states that he is still paying Ms. Beauchamp

to "catch up the work on A Saturday[sic]" and that:

"every appointment she's made with you to come in after her

regular work day (around 6.00pm) to show you the proper use of

the machine has met with failure.

"

Ms. Beauchamp did not confirm Mr. Empry 's view that Ms. Gogek had claimed MICOM ability

in the hiring interview or had failed to attend any training offered. Her testimony made it clear

that she did not consider Ms. Gogek to be an appropriate choice to fill her former position with

Mr. Empry. She said that she formed this opinion prior to meeting Ms. Gogek, when Ms. Gogek

failed to attend the first night scheduled for training and did not telephone to explain why. She

confirmed, however, that Ms. Gogek attended all training sessions thereafter. Based on her

performance during training sessions, she again concluded that Ms. Gogek was not suited as a

word processor for the rigours of this particular office.

In his note dated May 6, 1988, Mr. Empry asks Ms. Gogek to "cut down on your personal calls",

to see a "doctor to find out why it is necessary to be off at least one day a week" , and to give her

"bright and cheery attitude" to the workplace more than 60% of the time. He puts her on notice

"that if your work and conduct does not improve, we cannot continue your employment with this

company".

In the note dated June 13, 1988, Mr. Empry asks Ms. Gogek to "consider this as notice that you

are on probation for 3 weeks and that we will have to give you notice if your work does not

improve." He suggests her personal calls are consuming 3-4 hours a day. On June 25, 1988 [a

Saturday] the note states as follows, in its entirety (minus portions of overstriking):
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There has been no progress in imporvement [sic]i of your work or

deportment. In fact there has been furtherdetertiation. [sic]

Unless there is an immeidate [sic] improvement in [a]- your giving

us 8 hours work a day [b]- a reason why you are taking so much
time off or feeling ill much of the time in the office (WHY WON'T
YOU GO TO A DOCTOR?)[c]- an attempt to take advantage of

Louis's offer to show you the Micom machine [d] - cutting out 90%
of your personal calls

We will give you notice and start looking for a replacement.

I trust [this] won't be necessary.

Ms. Gogek recalled no concerns being raised regarding personal calls. Ms. Giles said that she

noticed no particular problem regarding such calls.

Ms. Shawn came in to the office 2-3 times a week on average, in her capacity as business

associate of Mr. Empry. While she would occasionally supervise the office in Mr. Empry's

absence, she did not recall doing so during the 3 1/2 months of Ms. Gogek' s employment. Her

testimony regarding Ms. Gogek was premised mostly on what she had been told by Mr. Empry,

in her capacity as business associate, and she could not recall a time-frame for the discussions.

Contrary to a statement dated November 17, 1992, signed by Ms. Shawn, in which she said that

Ms. Gogek was "off sick, or on a long personal call", almost every time she came to the office,

her testimony was that she had almost no direct knowledge or recollection of Ms. Gogek's work

arrangements or performance. She recalled that once Ms. Gogek was on the telephone for a long

period of time but she could not say whether the call was business or personal. The 1992

statement refers to "daily reports kept over several weeks" which showed that Ms. Gogek could

not account for "more than 4 or 5 hours of any given work day." Ms. Shawn had no clear

recollection of such reports at the hearing and thought it may have been something she would have

suggested in response to Mr. Empry's complaints about Ms. Gogek's performance. I cannot

conclude on the evidence presented that such records existed.

Mr. Danso, a client of Empry Inc., said he called the office on one occasion and was treated

rudely by the person answering the phone. He assumed it was Ms. Gogek as he recalled

addressing the person as Melissa, and did not recall being corrected. • In a recollection of another

telephone conversation with the office, he said that the person answering the phone commented
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that "Missy" was "having a tantrum again". He had never met Ms. Gogek and his reason for

connecting these two recollections with her, several years later, was that he saw Mr. Empry

distressed after a call from the Commission regarding Ms. Gogek's complaint. He said that he

offered Mr. Empry these two recollections in support of his opinion that she was not a good

employee, in any event.

Both Mr. Danso and Ms. Shawn were sincere in their efforts to assist Mr. Empry, but had no

reliable recollection of events or specifics of assistance to me in the determination of this

complaint. Ms. Shawn's recollections were not of things she observed, for the most part, and she

could not recall the time in which the information was relayed to her by Mr. Empry. I cannot

conclude that Mr. Danso's recollected telephone calls, on a balance of probabilities, involved Ms.

Gogek. She testified in reply that she was not known in the office as "Missy" nor had she had

any telephone contact with Mr. Danso during her employment with Empry Inc.

5. Conclusions regarding the right to equal treatment

Having assessed all of the oral testimony heard, and specifically Mr. Empry's, I have doubts that

the alleged three disciplinary notes were created on the days indicated or even contemporaneous

with Ms. Gogek's employment. However, even if they were, I cannot accept on a balance of

probabilities that they were ever delivered to, or discussed with, Ms. Gogek during her

employment.

The details in the notes are inconsistent with both the testimony of Ms. Gogek and Ms.

Beauchamp regarding training. Although reference is made in them to Ms. Gogek being absent

one day out of every five, with "all requests for doctors notes" ignored, the preponderance of

evidence did not corroborate either statement. Neither Ms. Gogek nor Ms. Giles recalled any

signficant attendance problems. Ms. Beauchamp had no direct knowledge of Ms. Gogek's

attendance, and assumed that she was frequently absent solely from reviewing job sheets kept for

billing purposes and estimating what should or could have been done in a given space of time.

This estimation did not recognize the fact that not all work was recorded on such sheets, i.e.

personal or otherwise unbillable work.
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In a typed, unsworn statement dated December 14, 1989, Mr. Linden stated that he could not

recall "exactly her attendance record" but that Ms. Gogek "certainly missed more than a fair share

of days". This statement could not be clarified as he did not attend the hearing as a witness.

Ms. Shawn, Mr. Empry's friend and associate in Empry Inc., could not recall anyone being fired

in the 25 years of the business, remembering only that people would "just leave". This was also

the recollection of Ms. Giles, who was unaware of probationary periods, disciplinary steps or

firing. During her time with Empry Inc. - mid-1986 to late- 1988 -, she said that there was a high

turnover in secretarial and clerical staff.

Ms. Beauchamp who personally trained 9 or 10 computer desk operators for Mr. Empry over 15

years, was not aware of any probation period, and that while some "didn't cut it", it was because

they could not handle either "the pressure or Gino", not because they were fired.

In summary, I conclude that Ms. Gogek's complaint that she was terminated because of her

pregnancy has been substantiated, on a balance of probabilities, and that Mr. Empry's claim of

terminating her employment for other reasons is not credible on all the evidence. Even if he had

other reasons for his actions, I am satisfied that one reason was that she was pregnant. This was

amply illustrated by Mr. Empry himself both at the hearing and in his prior dealings with the

Commission.

Mr. Empry submitted a statement faxed to and from the husband of a prior employee, now

deceased, on November 18 and 19, 1992, as evidence that from 1978 to 1980, an employee of

Empry Inc. took two pregnancy leaves and returned as a part-time employee until 1986, when she

left during a third pregnancy. At issue, however, is not his treatment of the prior employee but

of Ms. Gogek. His general attitude towards pregnant women, married or unmarried, is not

determinative of this issue.

The Code grants certain rights to employees in certain circumstances and places certain obligations

on employers in certain circumstances. By section 24(1) and (2) of the Code, discrimination in

employment because of sex is not an infringement if an applicant's sex is a reasonable and bona

fide qualification "because of the nature of the employment". To conclude that it was, a Board
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must be satisfied that the "circumstances of the person cannot be accommodated without undue

hardship..." There was nothing put forward by Mr. Empry to suggest that section 24 was

applicable to the facts of this case.

Personal or professional preference or mere inconvenience is not sufficient in and of itself to avoid

compliance with the Code's provisions intended to redress the historically unequal treatment

experienced by women in the workplace because they are or may become pregnant.

I accept that Ms. Gogek was denied her right to equal treatment in employment because of sex and

that her employment was terminated because of the fact that she was pregnant.

5. Conclusion regarding harassment

Section 7(2) provides the right to freedom from "harassment in the workplace because of sex".

Section 10(2) does not mention harassment and refers only to the "right to equal treatment without

discrimination because of sex" as including "because a woman is or may become pregnant".

Ms. Gogek alleges that she was harassed by Mr. Empry because of her pregnancy. I heard

testimony regarding Mr. Empry's behaviour generally. Ms. Beauchamp said that not everyone

could handle the pressure and atmosphere in the office of Empry Inc. She said that when Mr.

Empry got upset, he would "vent, bang his phone on desk, vent his frustrations...". Both Ms.

Giles and Ms. Gogek confirmed the presence of tension in the office because of Mr. Empry's

unpredictable behaviour, style and moods. Both said that he would bang things, yell and verbally

berate others to the point where they would cry. Ms. Giles' personal experience of this was that

he did it not only during the work day but at night. She testified, and Mr. Empry confirmed, that

he would telephone her repeatedly as late as 3 or 4 in the morning about work-related matters or

with complaints about her work. Ms. Gogek stated that Mr. Lindon was a frequent subject for

Mr. Empry's criticism for most of the time she was employed there.

Mr. Empry did not deny any of the general descriptions of his behaviour. He said that it was his

way to "let off steam" and he was as likely to cry as to yell. For all his erratic behaviour, or

perhaps because of it, those who testified for or against the complaint prefaced any negative
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responses very gingerly and carefully when questioned by Mr. Empry, acting as his own

representative.

Regarding Mr. Empry's behaviour towards Ms. Gogek, she stated that she had no problems with

Mr. Empry prior to the disclosure of her pregnancy on July 9, 1988. While it changed thereafter,

it was primarily evidenced by an increased workload.

The evidence submitted is not sufficient to warrant a finding of harassment because of sex in the

sense required by section 7(2). The Commission and Ms. Gogek have not established that Mr.

Empry infringed Ms. Gogek's right to freedom from harassment because of sex under s. 7(2).

6. Damages

a) Special

Ms. Gogek testified that she looked for work in local malls and restaurants for a short time after

her termination on July 19, 1988. She said that she did not look for work again until 1989, 3

months after the birth of her child, and did so by sending out resumes to obtain employment in

public relations or the entertainment industry. When she was unable to find a job in this area, she

again began looking for work in malls as clerical or sales help. In May, 1990 she obtained

employment as a beauty advisor for a cosmetic chain in a local mall. Later, she got a job in the

entertainment industry.

In a letter to Mr. Empry's counsel dated January 12, 1995, Mr. Holder relays a list of places to

which "Ms. Gogek currently remembers applying" for a job between July 19, 1988 and May,

1990. These include television, movie companies, entertainment venues, as well as chain stores

usually found in malls. There is no indication of the type of position for which Ms. Gogek applied

either in the letter or in Ms. Gogek's testimony.

Mr. Empry submitted that the names listed include many of his clients who would not hire Ms.

Gogek as she did not have appropriate experience. He also said that there was nothing to prove

that the alleged efforts had in fact been made.
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The Commission referred to McKpp. v. Hayes-Dana Inc. (1997), 17 C.H.R.R. D/79 (Ont. Bd.

Inq.) to support its submission that it is up to the respondent to disprove a complainant's claim

of mitigation and in doing so, must demonstrate that other employment would have been procured

had reasonable diligence been exercised in searching for other employment in the industry.

I am not convinced that such a high standard exists in all cases for respondents where special

damages are being claimed for extended periods of time. Other factors may be relevant. In this

case, Ms. Gogek left a job, while pregnant, and acquired another, planning to continue working

after the usual 17 week maternity leave. After the equivalent of a post-delivery maternity leave,

her job search focussed on the public relations and the entertainment industry at least for a time

prior to broadening her efforts to include clerical or sales work.

The particulars and timing of job search efforts was fairly vague both in testimony and

documentation. It was not clear for what periods Ms. Gogek was in receipt of maternity or other

benefits from UIC prior to her re-employment in May 1990.

I am satisfied that special damages are payable for the few months prior to childbirth. In the

period subsequent to the birth and the 17 weeks of maternity leave, there is some question as to

what periods of time were devoted to obtaining comparable employment. The evidence suggests

that personal and career preferences existed in the period prior to May, 1990, which were not

entirely in keeping with the type of job performed for Mr. Empry, which was primarily clerical

or secretarial m nature.

b) General

Previous Boards of Inquiry have awarded sums in damages for what has been termed the insult

to dignity or the loss of the right to equal treatment. The Commission requested an award of

$5000 for mental anguish, and $5000 for general damages for loss of dignity, relying on

Henwand v. Gerry Van Wart Sales Inc (9 Feb. 1995) No. 68111 (Ont. Bd. Inq.).

In Henwood, the Board stated:
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Loss of dignity and self-respect are relevant considerations in

assessing general damages for "loss arising from the infringement".

Damages for this loss should reflect the seriousness of the injury

caused: Cameron, supra, at D/2198, para 18538. An inherent but

separate component of the damagae award for "loss arising out of

the infringement" in s. 41(1)(B) reflects the loss of the human right

of equality of opportunity in employment. This is based upon the

recognition that, independent of the actual monetary or personal

losses suffered by the Complainant, whose human rights are

infringed, the very human right which has been contravened has

intrinsic value. The loss of this right is therefore an independent

injury suffered by the Complainant: Cameron, supra, at D/2198,

para. 18539.

The Henwnnd case is not directly on point as no finding of harassment because of sex has been

made in this case. However, I agree with the principle that the loss of a human right has intrinsic

value.

Since the statute provides specific guidelines for mental anguish awards but none for "loss of

infringement", it is arguable that awards can be granted for general damages where the statutory

test for a mental anguish award are not met, i.e. where it cannot be said that a respondent's

conduct was wilful or reckless or there is no evidence of mental anguish led. Without in any way

limiting the possibility of awards under other headings for non-pecuniary losses under the Code,

in this case the criteria for an award for mental anguish has been met.

Mr. Empry's actions were deliberate, wilful and reckless both in his failure to accommodate Ms.

Gogek for 1 week after July 19, 1988 and in the manner in which he terminated her employment

as of July 19, 1988. His motivation was unambiguous in his discussions both with Mr. Alfano

and representatives of the Commission. Whether based on personal religious beliefs or not, I am

satisfied that his actions in terminating Ms. Gogek's employment abruptly on July 19, 1988,

caused her considerable mental anguish at a vulnerable time in her life - her first pregnancy.
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c) Interest

The awarding of interest as a discretionary matter is intended to put a complainant in the same

position he/she would have been in, but for the breach of the Code. A salary, however, is not

something most can afford to invest and earn interest on, certainly not in its entirety. On the other

hand, monies not paid by respondents can in theory be considered to be money saved because of

non-compliance with the Code.

Mr. Empry consistentiy refused any attempts to resolve the complaint from 1990 to date, insisting

primarily that Ms. Gogek had lied in her interview about her pregnancy and that he would not

have hired her, had she told him she was pregnant. But I am concerned that there was a

considerable delay on the part of the Commission in dealing with what was a comparatively

straightforward complaint. The file appears to have been picked up once, in June, 1991, a year

and a half after the respondent was notified and then only to inquire into the possibility of

resolution. It was clear that Mr. Empry rejected even any discussion of settlement, yet no

investigation was initiated. Another year and a half passed before the file was picked up again

in October, 1992 for another telephone call for information which Mr. Empry submits, had

already been provided.

I am not satisfied that this is an appropriate case for the awarding of pre-judgment interest.

Order

The Board finds that Mr. Empry has violated Ms. Gogek's right to equal treatment in employment

because of sex, contrary to sections 5(1) and 9, and by section 45(1) of the Code, Empry Inc. is

jointiy and severally liable for Mr. Empry's actions. It is ordered that Mr. Empry and Empry

Inc:

1. provide a letter of assurance to the Commission that obligations under the Code, are

recognized and will be acted upon by Mr. Empry and Empry Inc.

;
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2. post notices, supplied by the Commission regarding such rights and obligations, in a

prominent position accessible to all employees;

3. pay to Ms. Gogek, as special damages, her salary of $385.00 weekly from July 22, 1988

to October 11, 1988, and from September, 1989 to May 11, 1990 when she obtained

employment*; [*Payments for any weeks in the above period for which Ms. Gogek
received unemployment insurance benefits, are to be made to the Receiver-General of

Canada directly in the amounts actually paid out.]

4. pay to Ms. Gogek, as general damages, the sum of $4,000.00 for the mental anguish

suffered as a result of Mr. Empry's deliberate actions in terminating Ms. Gogek'

s

employment on a prohibited ground and $2,000.00 for loss of the right to equal

treatment.

Post judgment interest at the rate prescribed by the Courts ofJustice Act is payable on the above

amounts until the date on which the order is paid.

Dated at Toronto this Z6/ day of July, 1995.

Ruth Hartman, Chair


