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DECISION

I. The Nature of the Dispute

This complaint involves a claim by Aziz Chowdhury that his right to equal treatment with respect to

employment and right to freedom from harassment in the workplace have been infringed because of

his race, ancestry, colour, place of origin and ethnic origin, contrary to sections 4(1), 4(2) and 8 of

the Human Rights Code, R.S.O. 1990, c.H. 19, as amended. The respondents are the Windsor Public

Library, Mr Fred Israel and Mrs. Callie Israel.

Aziz Chowdhury was born on 24 June 1941 in East Pakistan, now Bangladesh, and he immigrated

to Canada in 1967. He is of South East Asian descent. He is currently employed as the Coordinator

of Technical Services at the Windsor Public Library.

The Windsor Public Library operates as a non-profit public service funded by the City of Windsor

under the leadership of a volunteer Board of Directors. The highest managerial position in the

Windsor Public Library is that of the Director, who reports to the Library Board. Although he has

since retired, at all material times the Director of the Library was Mr. Fred Israel. Next in rank is the

Assistant Director, who reports to the Director. At all material times, the Assistant Director was

Miss Dorothy Madge. Below the level of Assistant Director come the posts of Coordinator of

Technical Services, Coordinator ofPublic Services, and Head of the Main Library, all of which report

to the Director. The "Coordinator of Technical Services" title will be referred to as the "CTS" from

here on; the "Coordinator of Public Services" as the "CPS."

The position of CTS was initially designed in 1970, first advertised in 1978, and first filled in 1979

by Aziz Chowdhury, who has continued in the job ever since. The Windsor Public Library was

apparently the first library in the system to create the position of CPS, which represented an

amalgamation of two earlier job titles: "Coordinator of Children's Services" and "Coordinator of

Adult Services." Although she has since retired, at all material times the post of CPS was filled by

Mrs. Callie Israel, the wife of the Director. It is the comparison between these latter two positions,

CTS and CPS, which initially spawned this controversy.



The complaint consists of allegations relating to two distinct issues:

1) that Mr. Chowdhury was not paid commensurate with the value of his position

to the Windsor Public Library, because of his race, ancestry, colour, place of origin

and ethnic origin; and

2) that Mr. Chowdhury was harassed and reprisals were taken against him at his

place of employment, after he drew the pay disparity to the attention of his employer.

H. The Evidence of Pay Disparity

Throughout the relevant period, salaries paid to the managerial library staff were established at the

time of hiring. It was the responsibility of the Director to set the initial rates, as approved by the

Eoard ofDirectors of the Windsor Public Library. No merit increases were paid to managerial library

staff. All subsequent raises were calculated as a fixed percentage of the original base salary. The

managerial personnel established a voluntary association known as the "Management Council," which

bargained with Mr. Israel for annual or biannual increases. These were negotiated as a stipulated

percentage rate, calculated across the board without differential between individuals. The increases

were ultimately approved by the Library Board.

Any distinctions between managerial salaries are therefore attributable to differences in starting

salaries. Mr. Chowdhury was hired on 2 January 1979, at the annual salary rate of $23,000. Mr.

Chowdhury testified that he had always assumed that liis job was identical in rank to that of Mrs.

Israel's, a fellow-employee he understood to be his professional counterpart. He described his

complete shock upon learning that Mrs. Israel was earning 9.6% more in salary than he was,

information which accidentally came to his attention in December of 1984.

The Commission and the complainant asserted that the positions ofCTS and CPS were of equal value

within the library organization, and that Mr. Chowdhury was entitled to a salary equal to that paid

to Mrs. Israel. They claimed that the failure to pay Mr. Chowdhury commensurate with his value to

the Windsor Public Library was evidence of racial discrimination.

The respondents argued that managerial salaries were based upon the specific responsibilities of each

position, and that the difference between the CTS and CPS salaries was justifiable, because of the

distinct nature of each position. The respondents asserted that the two positions, CTS and CPS, were



not equal in value. On behalf of the Library Board, Mr. Israel, the Director, claimed that "all

management positions have been regarded as unique." The respondents further denied that race had

anything to do with the amount ofMr. Chowdhury's salary.

A. Employment Qualifications and Job Descriptions

To support their position that the two jobs were equal, the Commission and the complainant relied

upon the Windsor Public Library Personnel Policy Manual. Last revised in February 1976, the Policy

Manual stipulated the following job classifications:

It was the "L" designations - and the parallel rankings of the CTS and CPS positions - which formed

the cornerstone ofthe Commission's and the complainant's argument that the pay scales for the two

positions should be the same.

The respondents conceded that the "L" classifications were utilized for management positions prior

to the unionization campaign, but claimed that after the certification of the union at the Windsor

Public Library in 1977, the classifications were no longer applicable to managerial personnel. It

seems clear that some staffmembers (Mr. Chowdhury and others) continued to refer to management

positions by their "L" designations even after unionization. However, based on the evidence filed

before this Board of Inquiry, I have concluded that the respondents are correct, and that the

Commission and the complainant are mistaken in their reliance upon the "L" classifications.

The evidence indicates that these rankings were no longer actually applicable to management

positions after the library became unionized in 1977. The "L" classifications were not in effect on the

date that Mr. Chowdhury was hired, and they have no bearing upon the pay dispute in question.

Consequently, it is necessary to review the nature of the two specific jobs in some detail. A
substantial amount of evidence was adduced regarding the qualifications of the two individuals

concerned, and the duties and responsibilities entailed in each position.

Coordinator of Technical Services (CTS):

Coordinator of Public Services (CPS):

Head of the Main Library:

Assistant Librarian:

Assistant Specialist

Subject Specialist:

Branch Librarian:

Head Cataloguer:

Librarian 1 (LI)

Librarian 1 (LI)

Librarian 2 (L2)

Librarian 3 (L3)

Librarian 3 (L3)

Librarian 4 (1.4)

Librarian 4 (L4)

Librarian 4 (L4)
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A. 1 Mr. Chowdhury and the CTS Position

Mr. Chowdhury's educational credentials include an honours bachelor of arts degree and a master of

arts degree in history from Dhaka University in Bangladesh, a master of library science from the

University of Western Ontario, some courses towards the master of philosophy degree from the

University ofWaterloo, and various courses in library automation from the University of Waterloo,

the University of Toronto and Conestoga College.

Aziz Chowdhury's first permanent employment in the library system began in 1969, when he was

hired as the reference librarian at the Kitchener Public Library. During his ten years in Kitchener, Mr.

Chowdhury was promoted to Head of Cataloguing and then to the position of Systems Coordinator.

On 2 January 1979, he was hired as the Coordinator of Technical Services for the Windsor Public

Library, a post he has held ever since.

The job responsibilities for Mr. Chowdhury's position are quite extensive. Mr. Chowdhury is

responsible for planning, organizing and administering all technical services required for the library

system. This includes all the functions of library collection management, such as purchasing,

cataloguing, classifying, processing and delivering books and materials. Technical services manages

a central inventory for all eight libraries, as well as periodic check-in maintenance and inventory. Mr.

Chowdhury supervises the Print Shop. He is also charged with preparing annual budget projections

for the technical services department, a department whose budget is the second largest in the entire

Windsor Public Library system. He is responsible for personnel matters in the department, including

recommendations for hiring, training, scheduling, evaluating, appraising and firing employees.

The most significant component of Mr. Chowdhury's job responsibilities between 1979 and 1985

involved conducting a systems study for automation. The Windsor Library was not then automated,

and it was Mr. Chowdhury's responsibility to manage the introduction of automation to the library

system. In this connection, he supervised a number of other library employees, ranging between

nineteen and thirty-four employees at different periods in the automation process. During the early

1980s, the pace of automation was apparently quite frenzied, with three shifts working around the

clock, twenty-four hours a day. Mr. Chowdhury himself testified to taking work home every day.

He also functioned as a liaison between the library and City Hall, and between the library and an

external computer corporation retained to consult on matters relating to automation for all eight

Windsor libraries.



Mr. Chowdhury described himself as eager to seize the opportunity to prove himself in the task of

automation. The project was a large one, involving the conversion of approximately one million

records, and Mr. Chowdhury testified he wanted to do "everything in [his] power" to automate the

library without incident. He testified that he wanted to impress his supervisor, Mr. Israel, and so he

worked tirelessly at the job, at the expense of vacations and family life. By the end of 1985, the

automation of the cataloguing and acquisition systems was complete. The entire project had gone

without major mishap. There were no data losses such as those reported by other libraries engaged

in similar automation processes.

A. 2 Mrs. Israel and the CPS Position

Mrs. Israel has a bachelor of arts degree from Queen's University and obtained a bachelor of library

science degree in 1952 from the University of Toronto. At that time there were no master of library

science degree programs. Mrs. Israel took her first library job as the children's librarian at the

Kitchener Public Library in 1952. She subsequently served as the Head of Circulation Services at

Carleton University and Head of Children's Services at St. Catharines' Public Library. Mrs. Israel's

first posting with the Windsor Public Library was as Branch Manager. She was promoted to

Coordinator of Children's Services in 1971 . When the Coordinator of Adult Services resigned a few

years later, Mrs. Israel added these responsibilities to her job description. Her job title was eventually

shortened from "Coordinator of Children's and Adult Services" to "Coordinator of Public Services"

(CPS).

The job responsibilities for the CPS include all public service aspects of the library operation. During

her tenure in this position, Mrs. Israel supervised all acquisitions of books, audio-visual and other

special materials, and worked with the order office to oversee the development of the collection. She

was responsible for circulation control. Her supervisory functions included training and continuing

education for the staff. She developed and oversaw the adult literacy program. She was responsible

for communication with schools and community groups, necessitating a great many speaking

engagements. She testified that her job required a great deal of unpaid overtime, well beyond the

ordinary 9-5 schedule.

B. Comparison Issues

It became clear as the hearing progressed that both Mr. Chowdhury and Mrs. Israel are dedicated

public servants, who have held substantial positions with significant responsibilities at the Windsor

Public Library. However, the nature of their job qualifications and employment duties are quite

distinct. Both jobs entail responsibility for multiple and differing functions and operations. There



would appear to be no simple or obvious mechanism for evaluating and comparing the two positions.

The onus ofproving that the two jobs are equal rests with the Commission and the complainant. The

evidence adduced concerning the educational and employment backgrounds of the two individuals

and their respective job responsibilities, on its own, failed to convince this tribunal on the balance of

probabilities that the two positions were equal.

However, this does not finally dispose of the matter, since the parties themselves attempted to

develop specific mechanisms for evaluating the two positions after Mr. Chowdhury made his

complaint ofpay disparity. The substance and process of this salary review requires further scrutiny.

When Mr. Chowdhury first learned of the 9.6% pay discrepancy, his first thought was that it must

be an error. Initially planning to ignore the matter, he concluded after several days of careful

reflection that he should try to rectify the situation. Mr. Chowdhury first approached Mr. Israel to

discuss the matter on 14 December 1984. At that meeting, Mr. Israel advised Mr. Chowdhury that

the positions were not the same, that the library no longer utilized the "L" classifications, and that

Mr. Chowdhury was already receiving more money that some of the other managers in the library.

Between December 14th and February 1985. Mr. Chowdhury and Mr. Israel discussed the matter three

more times, but they were unable to resolve the issue.

Mr. Chowdhury testified that during one ofthese meetings, Mr. Israel asked whether Mr. Chowdhury

was "calling him a racist." Mr. Chowdhury said "no" at the time. As he later explained to the Board

of Inquiry, he was scared he would lose his job. He characterized himself as "still submissive" and

testified that he "did not have the guts" to say the word "racist" in front ofMr. Israel. The decision

to classify Mr. Israel's response as racist was something that took Mr. Chowdhury some time.

Gradually, the respondents' pattern of activities and refusal to acknowledge the pay discrepancy

confirmed in Mr. Chowdhury's mind that Mr. Israel's behaviour was racist. On 4 November 1986, he

contacted the Ontario Human Rights Commission. On 17 February 1987, he laid a formal complaint

that his rights had been violated under the Code.

He did not, however, cease his efforts to resolve the dispute internally within the library system. Mr.

Chowdhury requested Mr. Israel, as Secretary-Treasurer to the Board, to forward to the Library

Board a letter dated 4 February 1985. The critical portions of the letter read as follows:



Dear Mr. Israel:

[...]

The issue in question refers to our discussion on December 14, 1984 regarding my
salary differential with that of my professional counterpart, that is, the Coordinator

of Adult and Children's Services. [Adjudicator's Note: This was the job title

previously used for the position of Coordinator of Public Services.]

When I was appointed Coordinator of Technical Services on January 2, 1979 these

two positions...were considered equal in rank and status. There is no denial that

technical services and public services (adult and children's services) logically and

professionally form two equal pillars around which the entire service to the public

revolve.

These two positions are in the same occupation, working for the same Library Board,

having the same working conditions and performing the similar services of equal

value. Insofar as responsibility, expertise and educational qualifications are

concerned, these two positions are again at par.

[-]

I have always respected you as my leader and a fair and just boss. I always tried my
very best to please you professionally. In return for my loyalty and dedicated work
I feel I am discriminated by you.

Therefore, I am now appealing to you once again if it is not within your authority to

make any salary adjustment independently, kindly present this matter to the Windsor

Public Library Board for consideration and decision. [...] I request tnat my salary be

increased to match that of the Coordinator of Adult and Children's Services

retroactive to the date when such salary differences took place. I also seek to know
why and how this salary difference came about.

With my kindest regards,

A.A. Chowdhury

The letter was put before the Library Board's Executive Committee on 5 February 1985. When no

reply had come by 2 April 1985, Mr. Chowdhury sent a second letter offering to provide further

information should the Board wish it. By this time, Mr. Chowdhury had learned that the Head of the

Main Library was also earning 9.6% more than he was. Mr. Chowdhury continued to believe that

the old system of "L" classifications was in effect, and because the Head of the Main Library had also

been designated as "L4" under the this classification scheme, he concluded that this was further



evidence of discrimination. Although the findings of this tribunal indicate that he was incorrect in

assuming that the "L" classification system remained in effect, Mr. Chowdhury expressed his concerns

about the pay discrepancy between his position and the Head of the Main Library in his letter

requesting a salary review. On 4 April 1985, he received a reply from Mr. Israel, advising that the

Library Board had "authorized that a Salary Study/Analysis will be undertaken of the whole

Management group by a consultant. This study/analysis will consider both industry and local market

factors which will be of interest.

"

Mr. Chowdhury was not initially pleased with this decision, since he was convinced that an external

study was unnecessary. He was aware of an earlier pay dispute which concerned a white librarian at

the Windsor Public Library, Mr. Reginald Barlow, and his entitlement to the cost of living allowance.

Mr. Barlow had apparently raised his concerns with Mr. Israel, and when he had not received

satisfaction, directly with the Library Board. The Library Board had ultimately awarded Mr. Barlow

the cost of living allowance, based on an internal analysis of the situation. Mr. Chowdhury testified

that he believed that a simple internal analysis would also confirm the equal value of the CTS and

CPS positions. He concluded that the decision to refer his pay discrepancy to external consultants

was differential treatment. He testified that he believed the difference in procedure adopted in the

two cases was "because ofmy skin. " Mr. Chowdhury's testimony persuaded this tribunal that he was

completely sincere in his belief that the process of the salary review was unwarranted and

discriminatory. However, the respondents argued that the two pay disputes were not comparable,

that Mr. Barlow's complaint involved a simpie matter of internal policy interpretation, while Mr.

Chowdhury's was a more complex matter ofjob evaluation. On balance, I am persuaded that the two

matters were distinct, and that the decision to seek external information did not constitute differential

treatment in and of itself.

Despite the initial intention to hire an external consultant, none was retained. From the benefit of

hindsight, this was clearly an error. Had an external consultant conducted a full-scale salary review

ofMr. Chowdhury's and Mrs. Israel's position and filed a conclusion with detailed reasons, this entire

controversy might have been avoided. Instead, the Library Board opted to instruct Mr. Israel to

compile certain information. He was directed to compare several positions within the Windsor Public

Library: the CTS and the CPS, the Head of the Main Library, and the Branch Librarians. Mr. Israel

was also instructed to gather information concerning salary levels and job responsibilities of similar

positions at other public libraries in the province. Both Mrs. Israel and Mr. Chowdhury were required

to provide information detailing the full scope of their job responsibilities. Both did so.



All external comparisons were made with libraries in Hamilton, Ottawa and London. Each of these

other libraries had a position titled CTS, but none had a position titled CPS. Consequently Mr. Israel

selected other positions as markers against which to compare the CTS position at each of these

external libraries. The wage data compiled by Mr. Israel noted that the CTS in Hamilton was paid

the same as the "Head of Branches." The CTS in Ottawa was paid the same as the "Coordinator of

Adult Services." The CTS in London was paid the same as the "Coordinator of Branches." The

Commission and Mr. Chowdhury argued the external positions selected by Mr. Israel were

comparable to the Windsor position ofCPS, and that these findings proved that Mr. Chowdhury was

justified in demanding equal pay with Mrs. Israel.

The respondents disputed that the external positions were reliable points of comparison. Miss

Madge, the Assistant Director, testified that Mrs. Israel's post of CPS was "unique," and that it was

not possible to compare staff in one library with staff in another library. Mrs. Israel also stated that

the external review failed to find useful comparisons with the Windsor CPS position. She testified

that the Windsor CPS position had system-wide responsibilities including the main branch library,

whereas the positions to which her job was compared in the other three libraries maintained no

responsibility for the main branch. The Hamilton and London positions bore no responsibility for

circulation control, which the Windsor CPS did. The Ottawa library retained two separate jobs -

children's services and adult services - whereas the Windsor CPS incorporated both aspects in one

position.

Robert Love, a member of the Library's Executive Committee, testified that his committee ultimately

concluded that the survey was not of "too much value. " He stated that the other libraries from which

they had obtained the salary data did not have positions which "precisely or even closely

corresponded" to the positions in question at the Windsor Public Library. The Executive Committee

did review the salary survey data, however, and did attempt to draw what comparisons were possible.

Ultimately, the Library Board concluded that Mr. Chowdhury was correct about his pay rate being

too low. The Board adopted the following resolution on 7 January 1986:

In view of the wide discrepancy in wage rates for the position of Co-ordinator of

Technical Services when compared with similar positions in other large libraries, that

the base annual rate for this position will be increased to $39,800.00. The effect of

this decision will be to raise the annual salary rate for the unique position of Co-

ordinator of Technical Services to $42,387.00 for 1986 (includes the base rate of

$39,800.00 + 6.5% awarded to all management employees for 1986.)
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The Library Board remained convinced that Mr. Chowdhury's CTS position was "unique." The

Library Board did not conclude that Mr. Chowdhury's position was equal to that of the CPS or the

Head of the Main Library. Both the CPS and the Head of the Main Library were paid $43,500 at the

time, $1,113 more than Mr. Chowdhury was to be paid.

C. Findings Regarding the Salary Discrepancy

Despite the salary increase which flowed from the salary review process, Mr. Chowdhury continued

to maintain that he was not being paid commensurate with the value of his job and to pursue his

human rights complaint. I do not doubt that Mr. Chowdhury was firmly of the belief that his job was

equal to that of Mrs. Israel's, and that he continued to believe that the pay discrepancy was based

upon racial discrimination. His testimony about the lengthy and difficult process he went through to

arrive at the conclusion that he was a victim of racist pay practices was compelling. He made a

convincing witness and the sincerity of his views on this matter should have been obvious to all

participants at the hearing.

Based on a review of all of the evidence submitted, however, this Board is not convinced that the

allegations of salary discrepancy have been proven according to the requisite legal standard of proof.

Almeida v. Chubb Fire Security Div. (1984), 5 C.H.R.Pv. D/2104 set out the applicable law on the

burden of proof:

[T]he burden of proof in these cases remains with the Commission and the

complainant to establish that contravention of the Code has, on the balance of

probabilities, occurred. Nonetheless, I am of the view that if the complainant and the

Commission can establish a primafacie case of discrimination, a secondary burden

of "going forward" or adducing evidence of non-discriminatory grounds for the

conduct under question falls upon the respondent. If this burden is discharged by the

respondent, it then remains for the complainant and the Commission to establish, on

the balance of probabilities, that the reasons offered by the respondent are not the true

explanations for the decision in question.

[See also Winston Challenger v. G.M.C. Truck Centre (1990), 11 C.H.R.R. D/141 (Ont. Bd.

Inq.).]

In this case, the onus of proof lies upon the Commission and the complainant to establish, on the

balance of probabilities, that Mr. Chowdhury was paid a lower salary than he was entitled to, and that

his reduced salary was based upon racial discrimination. The evidence submitted does not, in my

opinion, make out a primafacie case. Even if I had ruled otherwise, and held that the respondents

were charged with the secondary burden of adducing evidence of non-discriminatory grounds for the
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conduct complained of, I would have concluded that they had discharged that secondary burden in

this case.

The respondents tendered data regarding distinctions between the managerial positions. They

conducted a salary review of the jobs in question. It may not have been carried out as promptly or

formulated as broadly in design or scope as an outside observer might have thought advisable in

hindsight, but it was a review nonetheless. The Library Board drew some comparative conclusions

based upon the findings of that review and adjusted Mr. Chowdhury's salary upwards by an amount

of S2,600. Ultimately, however, the Library Board determined that Mr. Chowdhury's position was

"unique." The evidence tendered by the Commission and the complainant did not convince me

otherwise, on the balance of probabilities.

HI. The Evidence of Reprisals

This board has made the finding that neither the Commission nor the complainant have been able to

satisfy the onus of proof vvhich lies upon them to prove on the balance of probabilities that the

remaining pay disparity was unjustified. This does not end the matter. Individuals who believe that

they are the recipients of racial discrimination are fully entitled to make complaints about their

treatment, and to have those complaints reviewed and assessed by the individuals and institutions with

the power to rectify such situations.

It was common ground among all of the witnesses who testified on this point that Mr. Chowdhury

was well within his rights to seek an explanation concerning the discrepancy in pay between the CTS

and CPS positions. Mrs. Israel conceded in cross-examination that it might be a reasonable

assumption that jobs which both went by the title "Coordinator" should be paid the same, that it was

legitimate to question a pay disparity, that it was reasonable to pursue such questions up the chain

of command, and that Mr. Chowdhury had a right to take his concerns to the Director, and then over

the Director's head to the Library Board.

Mr. Chowdhury testified that when he pursued his complaint about the pay discrepancy, his working

environment deteriorated quickly and significantly. Employers who take reprisals against individuals

who make human rights complaints run afoul of the Code whether the complaints are ultimately

proven according to the legal processes of adjudication or not. Consequently, even though I have

concluded that the pay discrepancy itself did not violate the Code, any further allegations of

harassment and reprisal require careful scrutiny. Much evidence was led on both sides regarding the
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changes in the working environment which followed Mr. Chowdhury's complaint. I have found some

ofMr. Chowdhury's allegations to be proven, and others not.

A. Allegations ofHarassment and Reprisal Which Were Proven

The first matter in dispute relates to the nature of the discussions between Mr. Chowdhury and Mr.

Israel during their four initial meetings about the pay dispute. Mr. Chowdhury claimed that Mr. Israel

attempted to intimidate him from pursuing his complaint. I have not entirely accepted Mr.

Chowdhury's testimony concerning these meetings, but I have reached the conclusion that Mr. Israel

intervened improperly.

Mr. Chowdhury testified that Mr. Israel used words to the effect of - "Oh Aziz, you will lose your

job and there will be blood on the table." Mr. Chowdhury stated that although he could not recall

the exact words Mr. Israel had used, Mr. Israel had told him to "accept your position in life and [do]

not compare yourselfwith others. That way you will be happier. You should remember that people

don't get everything in life they want, still life goes on." Mr. Chowdhury testified that he was shocked

and surprised by these exchanges with Mr. Israel. He stated that although Mr. Israel had never called

him a "Paki," he interpreted Mr. Israel's comments to be influenced by paternalism and covert racism.

Mr. Chowdhury explained that he believed the import of Mr. Israel's message was: "you brown-

skinned man, you don't compare with white people. You be happy you have a job, and stay in your

position, you will be happy. [...] That is where you belong. Don't cross that boundary."

Mr. Israel vehemently denied having made any reference to the loss of Mr. Chowdhury's job or to

"blood on the table." Instead, he testified that it was Mr. Chowdhury who used inflammatory

language, claiming that "a wall" was being built around technical services, that "there would be blood

on the table," and that "bullets would fly."

After having listened to the witnesses and observed their demeanour, it is my opinion that as between

Mr. Chowdhury and Mr. Israel, Mr. Chowdhury was more likely to have been the individual who

used inflammatory language. The testimony of Miss Madge supports the suggestion that Mr.

Chowdhury was inclined to use exaggerated expressions when he was upset. She testified that Mr.

Chowdhury complained to her that Mr. Israel was an "evil" person, and if necessary, that he would

pursue his complaint against Mr. Israel all the way to the Supreme Court of Canada. One of his co-

workers, Shun Shun Soong, described Mr. Chowdhury as a "passionate" person, who used "very

colourful" language. Another fellow employee, Caroline Taylor, testified that Mr. Chowdhury

telephoned her at one particularly stressful point during the pay dispute, and was so upset that he said
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he was going "to kill Fred [Israel]." Given that Ms. Taylor was highly supportive of Mr.

Chowdhury's perspective in her testimony generally, I have found her evidence to be particularly

telling on this point. Consequently, I have not accepted that Mr. Israel used the inflammatory

language that Mr. Chowdhury described.

However, I have concluded that Mr. Israel did attempt to interfere improperly with Mr. Chowdhury's

exercise of his right to pursue his salary complaint. Mr. Israel admitted in his testimony that he

believed Mr. Chowdhury was "obsessive" about the pay disparity issue. Mr. Israel testified that he

was extremely concerned about what he understood to be Mr. Chowdhury's threats and his

"vehemence." Mr. Israel took it upon himself to speak to his own physician about Mr. Chowdhury's

behaviour, and then to communicate directly with Mr. Chowdhury's personal physician, Dr. Roger

Scott, telling him that he believed Mr. Chowdhury to have become paranoid over the pay dispute.

Dr. Scott informed Mr. Chowdhury of this communication, which greatly upset his patient. Mr. Israel

also advised Mr. Chowdhury to see a psychiatrist, something which angered Mr. Chowdhury even

further. Mr. Chowdhury said he interpreted Mr. Israel's remark about seeing a. psychiatrist to mean -

"you brown man, you want to be paid the same as a white - you better see a psychiatrist."

Although I have found that Mr. Chowdhury was very upset during the four initial meetings with Mr.

Israel, and that he probably used inappropriate language during the exchanges, it is also apparent that

Mr. Israel reacted improperly to the concerns and apprehensions of the complainant. Rightly or

wrongly, salaries have come to represent one of the quintessential indicia of status in contemporary

Canadian society. Employees who believe themselves unfairly recompensed within their organization

will understandably become seriously concerned. Individuals such as Mr. Chowdhury, who come to

believe that pay discrepancies are based upon discriminatory racial assumptions, will be even more

deeply concerned. Mr. Israel, in his position as Mr. Chowdhury's supervisor at the Windsor Public

Library, should have been sensitive to these realities. He should have anticipated that a man such as

Mr. Chowdhury, someone well-known within the work setting to use "passionate" and "colourful"

language, would express himself dramatically. Having listened to all the witnesses who testified to

these events, I am convinced that Mr. Chowdhury neither intended nor posed any real threat. And

whatever Mr. Israel may have thought about the justifications for the pay discrepancy, he must have

known that Mr. Chowdhury had never received a detailed explanation from the Windsor Public

Library. A more productive employee relations approach would have been for Mr. Israel to have

listened to Mr. Chowdhury and attempted to respond to his concerns with full information about the

genesis and rationale for the disparate salaries. Instead, he inflamed the situation by taking measures

that were entirely inappropriate: contacting Mr. Chowdhury's personal physician directly and
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recommending that Mr. Chowdhury receive psychiatric treatment. These actions understandably

fuelled Mr. Chowdhury's fears that he was the recipient of differential treatment. They set the stage

upon which the employment relationship began to unravel precipitously.

Mr. Chowdhury testified that following his initial complaint regarding the pay disparity, he

experienced a host of difficulties in his working environment. For one thing, the salary increase

awarded by the Library Board was not actually paid out until 24 June 1986, almost six months after

the decision was taken. Mr. Chowdhury testified that he had to bring the matter to the attention of

the business administrator, who was unable to provide any explanation for the delay. Instead, the

business administrator advised Mr. Chowdhury to talk to Mr. Israel about it. Under the

circumstances, this was clearly an unrealistic suggestion. In fact, it turns out that the cause of the

delay lay entirely with Mr. Israel. Mr. Israel admitted in his testimony that he had inadvertently failed

to forward the necessary letter to the business administrator through "clerical error." Although the

increase in salary was finally paid, Mr. Chowdhury apparently received no explanation for the unduly

lengthy wait. In view of the surrounding circumstances, this omission understandably contributed to

Mr. Chowdhury's growing apprehensions.

Mr. Chowdhury also testified that after he lodged the pay dispute, he found that he was being

excluded, undermined, devalued and marginalized in his job. In 1985, the task of training the library

staff to work within the newly-computerized operation began. Mr. Chowdhury was given no role

in the training process, and Mr. and Mrs. Israel took over the training functions, although neither of

them could claim expertise in computer processes equivalent to Mr. Chowdhury's. No explanation

was offered to Mr. Chowdhury regarding his absence from the training program.

Ms. Taylor corroborated Mr. Chowdhury's evidence on the diminishment of his role in the automation

project. She testified that due to Mr. Chowdhury's expertise with the computer system, she assumed

he would be given the responsibility of training the library staff in computerized operations. Instead,

Mr. Chowdhury was moved aside and replaced by Mrs. Israel. According to Ms. Taylor, Mrs. Israel

seemed "very uncomfortable" during the training sessions. She testified that she thought the

replacement ofMr. Chowdhury with Mrs. Israel "very odd."

There was also a diminishment in Mr. Chowdhury's contact with City Hall. Prior to raising the

question of salary disparity, Mr. Chowdhury had had regular contacts with the programmers, the

director of information systems, and the finance commissioner at City Hall regarding computerized
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operations. After the complaint, he testified that his degree of contact diminished gradually to the

point that he was "completely cut off."

Mr. Chowdhury's testimony was corroborated by Mr. Raymond McCloskey, who was the City Hall

Director ofManagement Information Systems in the 1980s. Mr. McCloskey testified that it was his

initial understanding that Mr. Chowdhury would be the liaison between the library and City Hall with

respect to all the technical aspects of the computerization project. However some time in the mid

1980s, Mr. McCloskey stated that Mr. Chowdhury was removed from this position and replaced by

Mrs. Israel. City Hall had had no problem with Mr. Chowdhury's work. Mr. McCloskey stated he

did not know the reason for the substitution and no explanation was ever offered. Although Mr.

Israel testified that there had never been any decision to designate Mr. Chowdhury as an official

liaison person, and that he made no attempt to shunt Mr. Chowdhury aside in the dealings with City-

Hall, I am satisfied that Mr. Chowdhury's version of the situation is more accurate.

Mr. Barlow, another librarian at the Windsor Public Library, provided further corroborating

testimony. Mr. Barlow testified that it appeared to him as though Mr. and Mrs. Israel had decided

to run the automation system themselves, relegating Mr. Chowdhury to a minor position. "As a

bystander," noted Mr. Barlow, "it seemed they were pushing him out of the computer system."

In correspondence dated 25 July 1985, Mr. Israel critiqued various aspects of Mr. Chowdhury's

personnel management of the technical services department, including employee interviews, candidate

selection and employee performance evaluations. Mr. Chowdhury testified that this was the first time

that he had received such criticisms, and that prior to his pay disparity complaint, Mr. Israel had never

questioned his personnel management skills. It is true that this appears to have been the first of a

series of written memos documenting the alleged shortcomings ofMr. Chowdhury. The respondents

attempted to argue that memos such as this had been sent prior to 1984, but the only such memo they

produced, dated 28 April 1982, was significantly different in substance and tone. Furthermore, Mr.

Chowdhury submitted that the highly critical memos which began after he lodged his salary complaint

were grossly unfair. Mr. Chowdhury wrote to Mr. Israel in reply to his memo of 25 July, objecting

that Mr. Israel had taken his statements out of context and seriously misrepresented the facts.

During 1986, Mr. Israel continued to intervene and overrule Mr. Chowdhury's personnel decisions.

In one instance, Mr. Chowdhury had approved a job transfer for a pregnant employee who wished

to be assigned away from the video-display terminals. Although Mr. Chowdhury indicated that

approval ofjob transfers such as these had been a routine matter, Mr. Israel upbraided him for having
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failed to advise the union. In another, Mr. Chowdhury had refused to alter an employee's vacation

schedule due to the heavy workload facing the department. Mr. Israel overruled him, although it was

conceded in cross-examination that Mr. Israel did not ordinarily become involved with vacation

scheduling.

Mr. Chowdhury testified that he had prepared annual budgets for the years 1979 to 1986, and had

never had a problem with Mr. Israel's review of his financial projections. In view of the difficulties

he was experiencing with Mr. Israel after the pay dispute, Mr. Chowdhury stated that in 1986, he

prepared his 1987 annual budget projections with greater care than ever before. On 14 October

1986, however, Mr. Israel wrote to complain that Mr. Chowdhury's budget was "incomplete,"

"inadequate" and "unacceptable." Miss Madge testified that it was not unusual for budgets to be

revised after discussions with department heads, herself and the Director, particularly where the draft

contained insufficient details and justifications. However, she could recall no other instances in which

terms such as these had been used in the budget review process. It was not entirely clear from Miss

Madge's testimony whether her inability to recall previous instances was due to the absence of any

similar critiques or was simply due to fading memories with the passage of time. Based upon an

assessment of all of the evidence adduced, however, I am persuaded that this particular critique of

Mr. Chowdhury's budget submission was different in tone from previous budget reviews.

Mr. Chowdhury stated that he had always had a "strictly business" relationship with Mrs. Israel in the

early years of his tenure at the Windsor Public Library. After the pay disparity complaint, the

relationship deteriorated. Mr. Chowdhury testified that whenever he said "good morning" to Mrs.

Israel, she would either "make a face" or turn around and walk away. Ms. Taylor corroborated this,

describing Mrs. Israel as "contemptuous" ofMr. Chowdhury and noting that she would often ignore

his contributions at meetings. While Mr. Israel displayed less overt hostility, Ms. Taylor noted that

he, too, tended to "disregard" Mr. Chowdhury. According to Mr. Chowdhury, gradually it came to

the point where there was "no conversation" between himself and Mr. Israel and he was "scared to

death."

The respondents submitted that any deterioration in the inter-personal relationship between Mr.

Chowdhury and the Israels was directly related to Mr. Chowdhury's hostility. Mrs. Israel admitted

that she was trying to avoid Mr. Chowdhury at work, explaining that this was a result of a

confrontation that had erupted between her and Mr. Chowdhury on 18 December 1984. Mr.

Chowdhury had apparently come down to her office and expressed his anger that she was improperly

interfering with members of his staff. Although she informed Mr. Chowdhury that her interactions
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with the staff were necessary and proper, she testified that Mr. Chowdhury became "increasingly

agitated," talking loudly and shouting at her. According to a notes she made of the exchange at the

time, Mr. Chowdhury "threatened" that if she took her staff to his terminals "something would

happen." She testified that she felt very frightened by this exchange. She reported the incident to

Miss Madge and Mr. Israel and tried to avoid Mr. Chowdhury after that.

The testimony of Mrs. Israel was quite forthright on this point and I tend to believe her account of

the exchange on December 18th. But even if the events transpired exactly as recounted, I am not

persuaded that Mr. Chowdhury represented any real threat to the library or any of the individuals

associated with it. In the context of the on-going pay dispute, it was fully predictable that Mr.

Chowdhury would experience moments of volatility and tension. Even ifMrs. Israel's efforts to avoid

Mr. Chowdhury may be somewhat understandable in the circumstances, there was no justification for

the dismissive attitude that she exhibited towards him. I am further convinced of this in view of the

efforts that Mr. Chowdhury made to resolve the situation between himself and the Israels.

On 4 November 1986, Mr. Chowdhury attempted to rectify the situation by writing to Mr. Israel and

requesting that he forward the letter to the Library Board. The key portions of the letter read as

follows:

Dear Mr. Israel:

I am requesting you to present copies of this letter to the Members of the Windsor

Public Library Board tonight at their regular meeting.

Your memo dated October 14, 1986 to me serving me a notice that my work in regard

to the 1987 Budget submission is "unacceptable" and your subsequent memo dated

October 21 accusing me of the job change of an employee without your permission

or consent and very recently a copy of a letter to me overturning my decision

regarding an employee's request for vacation has prompted me to write this letter.

Based on the above mentioned unusual communications from you, I get the

impression that you are trying to build up a case against me. Therefore, I feel that I

should keep the Board informed about these recent developments.

Over the years both you and I have got along very well and I have dedicated myself

in every possible way, not only to turn the Windsor Public Library into an excellent

library but also a congenial and pleasant place to work in.
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However I am at a loss to find why after so many years ofmy services suddenly you

have turned to be so unfairly critical of every move I make. I feel that such

correspondence does not contribute to excellent working conditions; on the contrary

it is my opinion that these memos can be construed clearly as harassment.

[...]

It is my feeling that possibly you have been displeased with me for turning to the

Board for redress and hence I am receiving such memos from you which in my
opinion contains more elements of harassment than genuine concern for the

betterment of the Library.

In order that I am able to serve the Library better, I would request you not to waste

our valuable time and energy on such memos of this nature which in my opinion are

threatening and unproductive.

In closing may I express my feeling that I hold nothing against either you or Mrs.

Israel. But such memos from you do not certainly contribute to congenial working

conditions. I am open to any constructive discussion or suggestion that you may
think will benefit us.

Please acknowledge this letter.

Yours truly,

A.A. Chowdhury.

Mr. Israel wrote on 5 November 1986 to confirm that Mr. Chowdhury's letter had been placed before

the Library Board during an in-camera session. He also wrote another letter to Mr. Chowdhury dated

19 February 1987, in which he complained about aspects of Mr. Chowdhury's submission to the

Board. In this, he stated: "Remarks of a personal nature about me or my wife are totally out of place

and are unacceptable. Your directions in relation to the Board, and your comments about the waste

of time and energy on memos are both impertinent and insubordinate."

These comments can only be described as an intemperate response to Mr. Chowdhury's initiatives to

soothe the troubled relations between himself and the Israels. Instead of pursuing Mr. Chowdhury's

efforts to resolve the tensions, Mr. Israel chose to rebuff them. This is further evidence of a pattern

of reprisals flowing from Mr. Chowdhury's attempt to pursue his legitimate request for salary review.
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B. Allegations ofHarassment and Reprisal Not Proven

Mr. Chowdhury made a number of other allegations of reprisals which I have concluded were not

proven according to the onus and burden of proof required in human rights hearings. He testified that

Mr. Israel removed some of the "light pens" from the technical services department. These light pens

enabled the computer system to read the bar codes on the books, a process which was much quicker

and more accurate than entering the bar code numbers by hand. Mr. Chowdhury feared that Mr.

Israel's intention was to stifle the productivity of the technical services staff, so that Mr. Chowdhury

could be criticized for an unsatisfactory ratio of staff to output. Mr. Chowdhury's fears of criticism

may have been substantial, but the testimony of several other witnesses indicated that the removal of

the light pens was justified. They were apparently moved to alleviate shortages in the circulation

area, on the undisputed principle that the public service aspect of the library's workload was the most

important dimension of its operation.

There were other allegations that when Mr. Israel devised the password for the newly computerized

system, he neglected to inform Mr. Chowdhury promptly and directly. Some evidence was called to

suggest that Mr. Chowdhury may have been absent from work on the day that the password was

installed, but the passage of time has seriously interfered with the respondents' ability to defend

themselves against this allegation, since none oftheir witnesses could recall the incident. In an earlier

interim ruling in this case, I noted that this board of inquiry would take appropriate account of the

delay when it came time to weigh the evidence. This is an appropriate point to take account of the

delay. It would be unfair and contrary to the rules of natural justice to make a ruling upon the

allegations concerning the password. Consequently this aspect ofMr. Chowdhury's case fails.

Mr. Chowdhury claimed that Mrs. Israel was constantly interfering with members of his staff,

assigning them work which reduced with the output of Mr. Chowdhury's department. Mr.

Chowdhury testified that prior to the pay dispute, Mr. and Mrs. Israel only occasionally had direct

contact with the staff, and then typically only in matters relating to public services. After the pay

dispute, Mr. Chowdhury claimed that Mr. and Mrs. Israel were "policing" his areas of work. Mr.

Chowdhury believed that they were interfering directly in his department on day-to-day matters that

had previously been left up to him. Mr. Chowdhury also testified that both Mr. and Mrs. Israel

watched him constantly, that Mrs. Israel would "hover" outside his office door, "like a bee."

There was some evidence that this level of interaction between the Israels and Mr. Chowdhury's staff

represented a deviation from earlier practice. Betty Ann Robitaille, Head Order Clerk in the technical

services department, testified that her staff customarily took direction solely from Mr. Chowdhury
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and Cecilia Hucker, who reported to Mr. Chowdhury. However, Cecilia Hucker testified that there

were good reasons why the order department staff had to communicate with Mrs. Israel, both due

to the physical layout of the building and due to the work responsibilities involved. Mrs. Israel

testified that she had not interfered with Mr. Chowdhury's staff, and adamantly insisted that she had

not hovered outside his door as he alleged. After considering all of the evidence adduced on this

point, it is my conclusion that Mr. Chowdhury's allegation concerning the Israels' interference in the

day-to-day operation of his department is unproven.

Another allegation concerning Mr. Chowdhury's marginalization involved the bar coding project. Bar

codes were being introduced to the circulation area as part of the overall automation project. Mr.

Chowdhury stated that from the outset of this project, he had designed, planned and implemented the

bar coding process. In April of 1985, he discovered that he was no longer designated "Project

Manager" for bar coding, a situation which he protested in writing to the Assistant Director, Miss

Madge. He explained his dissatisfaction: "I most respectfully protest such abrupt change of my

duties. I take this opportunity to mention that lately I find the Library Administration is taking away

bit by bit my jobs and the roles I used to play - why?" Miss Madge testified that, in her opinion, Mr.

Chowdhury's complaint was misplaced. The funding for the temporary employees who did the bar

coding was from a government agency, which required the filing of certain reports. She testified that

it was more convenient to give the title "Project Manager" to Mrs. Juris, the Head of the Main

Library, since she was physically proximate to the site where the bar coding employees worked. "We

simply used the term project manager," testified Miss Madge, "...it was a title that in essence meant

nothing. [...] It was for the convenience of an outside body." Based on this evidence, it appears that

Mr. Chowdhury's allegations regarding the bar coding project are not proven.

C. Allegations ConcerningMr. Chowdhury's Unsatisfactory Work Performance

It was the respondents' contention that the library was not harassing or taking reprisals against Mr.

Chowdhury, but attempting to address his unsatisfactory work performance. The respondents

claimed that Mr. Chowdhury was an unsatisfactory employee and that his complaint of race

discrimination was merely a screen to camouflage his difficulties on the job.

There was no system for conducting performance appraisals for managerial employees during the

relevant period, a situation which Mr. Chowdhury argued resulted in dependence upon subjective

impressions and observations. As Mr. Chowdhury pointed out, job performance evaluations which

rest solely upon irregular, subjective appraisals may themselves constitute a systemic barrier to racial
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equality. At the very least, this sort of testimony may provide less than compelling evidence when

adduced to rebut allegations of discrimination.

The respondents called several witnesses who testified that Mr. Chowdhury was a "difficult manager,"

who caused distress to members of his staff. Cecilia Hucker testified that Mr. Chowdhury had a

tendency to "yell very easily," sometimes reducing his staff to tears. She stated that she thought Mr.

Chowdhury had "trouble dealing with people." Shun Shun Soong testified that Mr. Chowdhury had

been overly impatient when giving direction to a group ofmanpower trainees who had been brought

into the library to complete a special automation project. Nancy Barrett, who was active with the

union, testified that the staff sometimes felt that they were being pressured and harassed by Mr.

Chowdhury to complete tasks more quickly than they felt it was possible to do. The staff were

apparently concerned about Mr. Chowdhury's loud tone of voice, and felt that he was demeaning and

failed to treat them with sufficient respect. Nancy Barrett testified that there was sufficient concern

about the situation in technical services that the union sought to introduce a clause prohibiting

"personal harassment" into the collective agreement.

Mr. Israel testified that he was dissatisfied with Mr. Chowdhury's personnel management decisions,

that he made work place decisions which could have resulted in union grievances (although none

actually materialized), and that he failed to follow through on some of the developmental stages of

the automation process.

There was also some suggestion from the respondents that Mr. Chowdhury's difficulties with his staff

related to his attitude toward women. The allegations in this respect were very generalized and

lacking in elaboration or detail. After careful consideration of the evidence submitted, I have decided

that the information before me is insufficient to permit any conclusions on the allegations relating to

gender.

The specific evidence of job performance difficulties adduced by the respondents, even if all the

accounts are fully accepted, is insufficient to justify the treatment directed at Mr. Chowdhury after

he filed his pay complaint. It is highly significant that Mr. Chowdhury testified that he received no

complaints from Mr. Israel concerning his work performance prior to 1985, before he had launched

his pay dispute inquiry. Furthermore, many ofthe problems described appear to stem from increased

demands on employee productivity. It is clear that all of the workers at the Windsor Public Library

were under stress during the automation project, and the bulk of the difficulty appears to be related

to the pace of change rather than to Mr. Chowdhury's management style.
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In addition, witnesses testified that when Mr. Chowdhury was informed of the problems he was

creating amongst the staff, he made significant changes in his style of dealing with them. They

testified that any problems were quickly and completely resolved. In fact, Mr. Chowdhury is now

described as a manager with an "open door" style of supervision. Mr. Chowdhury testified that

although he sometimes tends to speak with a relatively loud voice, this is due to his difficulties with

the English language and his efforts to overcome his accent. He explained that he was occasionally

misconstrued as shouting, when all he was doing was trying to communicate clearly. This explanation

is credible and persuasive.

The respondents made much of the fact that Mr. Chowdhury had not raised any concerns about

racism until he filed a complaint with the Human Rights Commission. This latter point is not a telling

one. Mr. Chowdhury testified that he was very reticent to classify his treatment as racist, that it was

some time before he drew this conclusion himself. His failure to label the situation racist immediately

is attributable to a surfeit of caution on his part. Furthermore, during the time that it took him to

clarify his experience, he may have felt reluctant to debate the intricacies of racism with

unsympathetic supervisors, co-workers and subordinate employees at the library.

The respondents also took great pains to adduce testimony from various library employees who

claimed never to have witnessed racism in their work environment, and to indicate that the Windsor

Public Library had never before been the recipient of a complaint of racism. The fact that other

individuals have not complained ofracism is not particularly compelling evidence about the credibility

of the allegations made in a specific complaint. Nor is it the case that all members of racialized

groups are treated in identical fashion within their places ofwork. Each complaint must be assessed

on its own merits.

D. Findings Regarding Harassment and Reprisals

The Ontario Human Rights Code prohibits racial discrimination in employment, racial harassment

in employment, and reprisals for attempting to exercise rights under the Act as stipulated in the

following sections:

s.4(l) [now 5(1)]:

Every person has a right to equal treatment with respect to employment without

discrimination because of race, ancestry, place of origin, colour, ethnic origin....
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s.4(2) [now 5(2)]:

Every person who is an employee has a right to freedom from harassment in the

workplace by the employer or agent of the employer or by another employee because

of race, ancestry, place of origin, colour, ethnic origin. . .

.

s.8:

Every person has a right to claim and enforce his or her rights under this Act, to

institute and participate in proceedings under this Act and to refuse to infringe a right

of another person under this Act, without reprisal or threat of reprisal for so doing.

Although I have concluded that many of the allegations raised by Mr. Chowdhury in this complaint

remain unsubstantiated, I have also found a number of other allegations confirmed. Mr. Israel

attempted to interfere with Mr. Chowdhury' s right to pursue an inquiry about his salary when he

contacted Mr. Chowdhury's personal physician and advised Mr. Chowdhury to see a psychiatrist.

When the Library Board authorized an upward adjustment in Mr. Chowdhury's rate of pay, the

decision was not implemented for almost six months and no explanation was offered to Mr.

Chowdhury for the delay. After he lodged his salary inquiry, Mr. Chowdhury found his job

responsibilities inexplicably diminished. He was given no role training staff in the newly computerized

system he had designed and implemented. His contact with City Hall was reduced. He became the

recipient of unprecedented, repeated and often unwarranted critiques relating to his personnel

management and budgeting plans. As Commission counsel noted, it began to appear as though the

respondents were attempting to "build a file" on the complainant. Relations between Mr. Chowdhury

and Mr. and Mrs. Israel declined precipitously, and Mr. Chowdhury's efforts to reduce the friction

were rebuffed. Mr. Israel's letter of 19 February 1987, in which he chastised Mr. Chowdhury for

impertinence and insubordination, provides a clear example of this.

Taken collectively, these incidents and events reveal a pattern of conduct designed to harass Mr.

Chowdhury, and to take reprisals against him on a discriminatory basis. Mr. Chowdhury believed he

was being treated unfairly because he was not receiving a specific rate of pay. After careful

reflection, he concluded (and he continues to believe) that the salary disparity was predicated upon

his racial background. Although I have concluded that this allegation remains unproven at law, there

is no question that Mr. Chowdhury was completely within his rights to seek a review of his salary

situation from the management ofthe Windsor Public Library and ultimately from the Human Rights

Commission.



-24-

The case ofDonaldson v. 463963 Ontario Ltd. (unreported, 14 January 1994; Ont. Bd. Inq.) noted

that the Oxford Dictionary defines "reprisal" as an "act of retaliation." In some cases, these acts of

retaliation are intentionally designed to punish individuals who seek to pursue their human rights. Mr.

Chowdhury testified that he believed the respondents deliberately harassed and took reprisals against

him because of his salary complaint. Mr. Chowdhury explained that he thought Mr. Israel had

become very angry with him because he was an "immigrant," a "brown-skinned man," who

"challenged his authority." The respondents denied that any actions they took were intended to

punish Mr. Chowdhury for pursuing his salary dispute.

I am not convinced that the respondents consciously intended to intimidate or take reprisals against

Mr. Chowdhury. However, as is well established in human rights jurisprudence, the inability to prove

intention is not fatal to the claim. There are many situations in which a respondent is not consciously

aware ofthe discriminatory impact of certain behaviour. The detrimental effect of such actions can

still create substantial damage. [See, for example, (1987), 8 C.H.R.R. D/4210 (Supreme Court of

Canada); Action travail desfemmes v. Canadian National Railway Co. Cental Alberta Dairy Pool

v. Alberta (Human Rights Commission)
, [1990] 2 S.C.R. 489 and Ontario (Human Rights

Commission) v. Simpsons-Sears Ltd.
, [1985] 2 S.C.R. 536

]

The central focus must be directed toward the impact of the behaviour in question. Consequently,

the Board of Inquiry is required to examine the impact of the action upon the complainant. If the

respondents' conduct caused the complainant reasonably to perceive that he was being retaliated

against because of a human rights complaint, this would also constitute a violation of the Code, quite

apart from any proven intention on the part of the respondent. (See also Donaldson v. 463963

Ontario Ltd., supra.)

Obviously, the matter ofthe "reasonableness" of the complainant's perception must also be addressed.

Respondents must not be held accountable for unreasonable anxiety or undue over-reaction on the

part of the complainant. The test for assessing the proper standard of "reasonableness" to apply to

allegations under s.8 of the Code was addressed in Entrop v. Imperial Oil Limited (unreported, 10

August 1995; Ont. Bd. Inq.):

There is a wealth of legal literature which documents the difficulty of constructing an

objective definition of "reasonableness." The hypothetical reasonable man, which was

ubiquitous in the legal texts a mere few decades ago, has given way to the "reasonable

person," the "reasonable woman," the "reasonable sexual harassment victim," and so

on. Section 8 offers another critical juncture for reevaluating what tribunals and
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courts should define as reasonable in the context of reprisals taken against those

seeking to enforce their rights under the Human Rights Code.

The proper standard under s.8 is the "reasonable human rights complainant." In

assessing the reasonableness of the complainant's fears and perceptions, boards of

inquiry must be sensitive to the particular difficulties that confront complainants, many

ofwhom experience great fear and anxiety surrounding the lodging and pursuit of a

human rights complaint. This is exacerbated where the complainant continues in an

on-going relationship with the respondent, especially where that relationship is

complicated by a differential in power, such as is undeniably manifest in the employer-

employee setting. In such a context, otherwise innocuous events, conversations and

correspondence may take on an overtly intimidating aura, with an impact out of all

proportion to any original intent or understanding on the part of the respondent. The

damage, however, may be enormous.

Such actions may frighten complainants into dropping their allegations, submitting to

otherwise unacceptable terms of settlement, or refusing to tender critical evidence.

The overriding purpose of the Code, to ensure equality and eradicate discrimination,

is completely frustrated when this occurs. Boards of inquiry must be vigilant to

ensure that cases of reprisals are dealt with speedily, efficiently, thoroughly and

seriously.

According to Mr. Chowdhury, the respondents' harassment and reprisals contributed to his

experiencing tension, anxiety, stress, and finally a heart attack in March of 1989. After reviewing all

of the circumstances, it is my view that there is more than sufficient evidence that the acts established

above have caused Mr. Chowdhury to reasonably perceive that he was being retaliated against for

filing a complaint.

Although there are three named respondents in this proceeding, the Windsor Public Library, Mr.

Israel and Mrs. Israel, I have concluded that the liability for the violations of the Code lies with the

Windsor Public Library. Commission counsel's efforts to implicate Mrs. Israel through allegations

of nepotism were without basis. Mrs. Israel was questioned repeatedly as to whether she was privy

to her husband's employment decisions, whether she received any favouritism from her husband on

the job, and whether she took advantage of her husband's position to aggrandize her own power in

the workplace. Indeed, Commission counsel even suggested that Mr. Chowdhury's pay discrepancy

complaint created the havoc that it did precisely because the individual with whom he compared

himselfwas Mrs. Israel, a matter which allegedly created some embarrassment and sensitivity for Mr.

Israel. Mrs. and Mr. Israel rejected this interpretation of events. They testified that they tried very
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hard to keep their work and personal lives separate, that they took great pains to ensure that there

was no partial treatment. Although some ofthe Windsor Public Library employees may have believed

that a degree of nepotism existed, I am satisfied on the evidence before me that these perceptions

were unfounded. Mrs. Israel's personal role in the events described was minimal. She is not to be

held personally liable for the violations of the Code.

Nor is Mr. Israel, who acted at all times within the course of his employment as the agent of the

Windsor Public Library. The responsibility to direct and manage employee relations ultimately rests

with the institutional respondent. As this salary review process unfolded, it was the obligation of the

Windsor Public Library to ensure that Mr. Chowdhury's employment situation was carefully

monitored and safeguarded. It is to be anticipated that allegations of unfair salary decisions and racial

discrimination will generate apprehension, suspicion and emotional upset. The responsibility to allay

these tensions rests with the Library Board of the Windsor Public Library, the entity charged with

overseeing the lawful and proper operation of the library system.

Commission counsel sought general damages in the amount of $10,000.00 but in my view the

evidence more properly suggests that an award of $5,000.00 would be appropriate.

The Windsor Public Library is ordered to pay Mr. Chowdhury $5,000.00 as general damages to

compensate him for the intrinsic value of the infringement of his rights under the Code.

ORDER

Constance Backhouse

Board of Inquiry

Date


