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-PAPER
READ ET

FRANCIS RAWLE.

Car Trust Securities.

Tlie subject of that class of railroad investments popularly

tnown as " Car Trust Securities," has become very important

both to the legal profession and to the business world. The

amount of money invested in them at the present time is prob-

ably not less than forty millions of dollars. A single railroad

company, the Pennsylvania, has now outstanding nearly eight

millions of dollars in car trusts, and during the laSt eleven

years has procured more than thirty thousand cars under con-

tracts of this sort, costing nearly sixteen millions of dollars.

A very large amount of car trust investments are now in

active litigation in connection with the numerous railroads

tliat have recently gone into the hands of receivers, but, so

far as is known, no writer has treated the subject, and there

are but few cases in which the new legal questions involved

have been adjudicated. This latter fact is perhaps partly due

to the fact referred to in the opinion of the Supreme Court of

the United States, in Fosdick vs. Schall, that railroad litigations

are more commonly made a matter of compromise and ad-

justment between the parties interested and are seldom fought

out to an end.

The earliest instance of a car trust of the kind now com-

monly found was one created by the Lehigh Coal and Naviga-

tion Company of Pennsylvania in 1868, known as the " Rail-

road Car Trust of Philadelphia." The idea originated in

the mind of the president of the company, Mr. Edward

(3)
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W. Clark, and its legal details were worked out by the late-

Charles Gibbons, of the Philadelphia bar.*

There were serious legal difficulties in the way. Under the-

decisions in Pennsylvania, which held the retention of title in

the vendor under a conditional sale of a chattel to be invalid as-,

against third parties, the contract could not safely be drawn in

the form of a conditional sale, and the draftsman was therefore-

obliged to base the contract upon the idea of a bailment with

an option in the vendee to purchase the cars at the termination

of the contract, following, to a certain extent, the case of the-

Lehigh Coal and Navigation Company vs. Field, 8 Watts and

Sergeant, 232. In that case, a boatman in the employ of the

Navigation Company agreed to purchase a canal boat, and to

pay for it in installments, but the boat was to remain the

property of the company till paid for ; the boatman continued

to act as the servant of the company, though in possession of

the boat, which he operated on the line of the company's

canal. It was held that the title to the boat was both

ostensibly and really in the company, and that it was not sub-

ject to levy by the execution creditors of the vendee. It

may be added, that while the retention of title in the vendor

under a conditional sale has always been held invalid as

to third parties in Pennsylvania, yet contracts in the

nature of a bailment, with an option in the bailee to pur-

chase at the termination of the contract, have always been

upheld, even though the so-called hire was in reality the-

payment of the purchase-money by installments.

The " Railroad Car Trust of Philadelphia" proved successfiil

in a business point of view, and its plan was followed by other

railroad companies in Pennsylvania. In other states numerous

rolling stock contracts were afterwards entered into in

substantially the same form, even though drawn up in juris--

dictions where conditional sales were valid and the more-

appropriate medium of a conditional sale might have been

employed with entire safety and greater propriety.

* See a note at the end of this paper.
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Instances can be found in the books as early as

1871, arising under contracts by which railroad companies

obtained rolling stock under agreements for the payment

of the purchase-money by installments, but these "were

contracts with manufacturers of rolling stock, involving com-

paratively small amounts and not raising some of the more

important questions that have lately arisen. Still these earlier

cases are important and will be referred to hereafter.

The interposition of a trustee and the creation of a trust are

by no means essential features of rolling-stock contracts of

the kind now under consideration, but they have been resorted

to as a matter of convenience, in order to enable a larger

number of investors to become interested in a single contract,

just as railroad mortgages are usually made to a trustee. This

practice has, however, given the popular name to the invest-

ment, and has, no doubt, had much to do with making them

popular and attractive to investors.

Before proceeding to the main topic, a few, perhaps rather

elementary, remarks may be necessary as to the manner in

which car trust contracts are usually arranged and negotiated.

A railroad company in need of rolling stock usually nego-

tiates with capitalists to form among themselves an association,

called a " Car Trust Association," or sometimes more briefly,

a "Car Trust." The articles of association fix the amount

of the capital stock, and provide that those persons who sign

the articles of association, and any others that may join it, or

hold certificates of its stock, shall constitute its membership

;

that neither the death, insolvency or bankruptcy of any stock-

holder, nor the transfer of shares, nor the admission of new mem-

bers into the association shall work its dissolution ; that when a

member ceases to be a stockholder, he ceases to be a member

of the association, and shall not afterwards be liable on any

contract, and any person purchasing a share, shall thereby

become a member of the association ; that only the property

of the association shall be liable for its debts, and all its
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contracts shall contain a provision that only its funds and

property shall be liable for its debts, and that no member of

the board of managers nor any stockholder shall be so liable,

personally ; that its entire business shall be transacted and all

contracts shall be made only by the board of managers, who are

chosen from the stockholders and named in the articles,* with a

provision for filling vacancies in the board, and for removing any

of its members at a meeting of the stockholders called for

that purpose; that upon payment of the stock subscribed, the

stockholder shall receive a certificate of his ownership ; that

the rolling stock when built shall be delivered to a trustee

named in the articles, and that this trustee shall have power to

contract for the association with (usually) a specified railroad

company to furnish it with rolling stock upon certain specified

terms.

The board of managers of the association then purchase

the rolling stock, and arrange to furnish it to the railroad

company through the medium of a trustee. The latter takes

the legal title to the property, executes the contract with the

railroad company, receives and holds the company's obliga-

tion to pay for it, issues certificates to the persons entitled,

usually in sums of a thousand dollars each, receives the peri-

odical payments under the contract, and pays the amounts

of principal and interest due to the certificate holders until

the rolling stock has been fully paid for, when it becomes the

'property of the railroad company under the terms of the

contract.

Formerly it was the practice to pay off the principal of the

certificates by successive drawings, but now it has become more

*It is not unusual to name as the niembers.of the Board of Managers,

directors of tlie railroad company to which the cars are to he furnished.

Inasmuch as a " Car Trust" is carried on exclusively by its Managers, and

a conflict of interest may at some time arise between it and the railroad

company, it might be more for the interest of the former that the Managers-

sliould not be too closely identified with the interests of the railroad

company.
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common to execute the certificates in series with a fixed maturity

for each, usually running from one to ten years. They are issued

either with coupons attached, or as registered securities. In

some instances the railroad company issues and sells its own
bonds maturing at stated intervals, and the contract under

which it obtains rolling stock is assigned to a trustee as col-

lateral security for the payment of these bonds ; the trustee

receives the payments under the contract, and pays the bonds

with interest as they mature. Upon default at any time, the

entire bonded indebtedness falls due.

What are termed "equipment companies," have also been

formed and incorporated ; these companies contract directly

with railroad companies to supply them with rolling stock

under a car trust contract, and this contract is transferred to

a trustee as collateral security for the payment of the bonds of

the equipment company, which are then placed upon the

market in series, each series representing a specific contract

with a particular railroad company.*

*A "Car Trust Associalion " would be considered at common law to be,

Blrictly speaking, an ordinary partnership, being an association of indi-

viduals for gain. Under the usual form of the articles of association a

member may, at will, cease to be a member, and any one who chooses may
become a member by signing the articles, or by the purchase of a certifi-

cate. Under the language of the more recent decisions, this would con-

stitute such an associalion an unincorporated joint stock association, in

which there is no delectus personce, and the shares are transferable at the will

of any partner, without the consent of the other partners. (2 Lindley on

Partnership, by Ewell, 1085.) "Unincorporated companies, with trans-

ferable shares, are not unlawful at common law." (Pollock on Contracts,

222.)

Koberts' Appeal, 92 Pa. St. 407, may be of interest in this connection

;

in that case the facts were these : Twenty-three persons formed an associa-

tion for the sole purpose of building a certain railroad. Three trustees

were appointed to carry out this object, and all the property of the asso-

ciation was vested in thera. They afterwards entered into a contract to

purchase a competing line of railroad, and obtained the approval of

thirteen of the partners. In proceedings on this latter contract against

one of these thirteen it was held that the scope of the association was con-

fined to a single definite purpose, the building of a railroad, and that the
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As already said, the interposition of a trustee, and the issue

'of certificates of ownership to the persons interested, have

no necessary connection with the nature and legal status

of rolling stock contracts. There have been frequent

instances in which rolling stock has been sold directly by its

owners to a railroad company under contracts by Avhich the

installments of purchase-money are payable directly to the

vendor, and such contracts will fall within the discussion of

this paper, though for the more convenient treatment of the

subject it will be assumed that the more usual form has been

adopted.

trustees could not bind the coparinership by a contract to purchase another

railroad. The consent of thirteen of the partners was not sufficient ; unless

all consented, the partner-'hip was not bound by the contract.

An analogy to a car trust association may be found in the mining

partnership'? that have been recognized in some of the Western states.

"Mining partnerships as distinct association's, with different rights and

liabilities attaching to their members from those attaching to members of

ordinary trading partnersliips, exist in all raining communities; indeed,

without them, successful mining would be attended willi diffioulti>-s and

embanissmenls, ranch greater than at present." Field, J., in Kahn vs.

Smelting Co., 102 U. S. 645. Such associations have been recognized in

England ; Hid. In these partnerships a member has the right to sell his

interest in the mine at any time, and the purchaser becomes a member of

the partnership, without the consent and even against the wishes of the

other partners ; the sale does not dissolve the partnership so as to compel

a winding up of its afTairs. Skillman vs. Lachnian, 23 Cal. 206 ; Kahri vs.

Smelting Co., 102 D. S. 641 ; Bissell vs. Foss, 114 U. S. 261.

They are governed by many of tlie rules relating to ordinary partner-

ships, but also by some, rules peculiar to themselves. Kahn vs. Smelting

Co., supra. One of these rules is that the law does not imply any authority

either in a member of such partneiship or its managing agent to bind the

company or it members by a contract in the name of tlie company. Skill-

man vs. Lachman, supra. A managing superintendent of such a partner-

ship cannot bind it except by such contracts as are usual and necessary in

the ordinary prosecution of its work, unle-s specially authorized. Jones

vs. Clark, 42 Cal. 180. In Charles vs. Eshleman, 5 Col. 107, it was said

that " the powers of members and manageis of such companies are limited

to the performance of such acts in the name of the partnersiiip as may be
necessary to the transaction of its business, or which are usual in like

concerns.'' The same distinction has been applied to ditch companies for

the sale of water. McConnell vs. Denver, 35 Cal. 365.
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A rolling stock contract of the kmd now under discussion

may be viewed as :

1. A bailment, with an option of purchase in the bailee ; or,

2. A conditional sale ; or,

3. As constituting a lien in the nature of a mortgage.

To decide under which class any given contract comes, it is

necessary to look at the circumstances surrounding its forma-

tion as well as its language. The mere language used, while

it may throw somq light on the intention of the parties, is

certainly not conclusive of the legal nature of the contract.

As was said in Hervey vs. R. I. Locomotive Works, 93 U. S.

664 (which was a case of a rolling stock contract), " nor is the

transaction changed by giving it the form of a lease. In de-

termining the real character of a contract, courts will always

look to its purpose, rather than to the name given it by the

parties."

In the majority of instances, rolling stock is purchased hj

railroad companies in one of the following ways :

1. The simplest case is the one in which the owner of rolling

stock contracts with a railroad company, either directly, or

through the intervention of a trustee, to furnish it to the

company, payment to be made by installments, and the title to

remain in the vendor until the contract is fully performed.

2. Another and very common class of cases is where the

railroad company enters into preliminary negotiations with a

builder for the purchase of rolling stock, and then secures the

co-operation of capitalists, who form a "Car Trust Association."

The latter then contracts for the rolling stock with the

builder, and when it is completed makes a contract to

furnish it to the railroad company, through the medium of a

trustee.

3. The railroad company itself contracts with the builder

of rolling stock, and obtains tlie requisite funds to pay for it

from capitalists. The latter form a " Car Trust Association,"
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and appoint a trustee to receive the title to tlie rolling stock

from the builder, and to enter into the usual contract with the

railroad company.

4. The railroad company builds the rolling stock itself, and

is placed in funds for that purpose by a "Car Trust Association."

The rolling stock, when completed, is transferred by the

company to a trustee who acts for the association and furnishes

it back to the railroad company under the usual form of car

trust contract.

An examination of a large number of different car trust

contracts shows that the more important provisions of the con-

tract between the trustee and the railroad company are usually

these

:

1. That the company shall have the possession and use of the

rolling stock, and the title to it shall remain in the trustee until

the fulfillment of the contract.

2. That it shall make certain periodical payments to the

trustee by way of purchase-money, together with interest on

deferred payments, the expenses of the trust, taxes, etc.

3. That the trustee shall have the right to make an annual

or other periodical inspection of the property, and that each

car or locomotive shall be plainly marked or lettered with the

name of the trust.*

4. That the company shall keep the property in good repair,

replacing any cars or locomotives destroyed (or destroyed by

accident), and shall keep it properly insured. In some in-

stances it is provided that in case the trustee retakes possession

the question of damages for cars injured or destroyed shall b&

settled by arbitration.

*Under some trusts, the name of the railroad company only is placed

on the cars, followed by the word "lessee." If practicable, it might be

more prudent to place on the cars only the name of the car trust, and not

that of the railroad company.
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5. That upon payment of the stipulated sums and the per-

formance of all the covenants, the rolling stock shall ipso facto

become the property of the company, or else (as it is some-

times expressed), the company shall have the option of buying
it for a nominal consideration.

6. That upon default in the payment of the "rent" (some-

times, for more than thirty days), or breach of any covenant of

the contract, the trustee, under the direction of the managers

of the " Car Trust Association," may retake the rolling stock

and dispose of it as the managers may direct; the railroad

company thereby forfeiting all interest in the property and in

the sums already paid,* and becoming liable to pay to the trustee

the apportioned amount due up to the .time at which the cars

are taken by the trustee, the repossession not to be a bar to

the recovery of the " rent " accruing as long as the possession

remains in the railroad company.

Another form in -which this clause is sometimes expressed is

this

:

That upon default in the payment of all sums due or breach

of any covenant, etc., the trustee may retake the property and
sell it, and apply the proceeds to pay the "rent" then due,

with interest, and hold the railroad company responsible for

any balance of the rent then due, apportioned to the date of the

sale, the surplus, if any, to be paid to the railroad cojnpany

;

the retaking not to bar the recovery of the rent apportioned

to the time of the sale.

*A vendor of a chattel under a conditional sale, upon retaking possession

of the property for default in payment of the stipulated price, is not,

in the absence of agreement, bound to repay the vendee the amounts

already received from him before default; Latham vs. Sumner, 89 111. 233
;

Augier m. Paper Co., 1 Gray, 621 ; Brown vs. Haynes, 52 Me. 578 ; Fleck

vs. Warner, 25 Kans. 492 ; but it has been held, on the contrary, that he

must account on equitable principles for the amounts received, deducting

some compensation for the use of the chattel while in the vendee's posses-

sion, or perhaps, at his option, the interest on the price; Preston vs. Whitney

23 Mich. 2G0 ; and that on a retaking the vendor cannot recover on a note

given for the purchase-money ; Hine vs. Roberts, 48 Conn. 207.
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A third form in use is as follows

:

That in. case of default, etc., in the payment of the stipu-

lated sums, or any breach of covenant by the railroad company,

the trustee may, on the request of the managers, retake the

property and hold and dispose of it at public or private sale,

with the approval of the managers, and apply the proceeds to

the payment of all expenses, etc , and of the " rent " then due

or to become due, and all sums covenanted to be paid, whether

due or to become due ; the railroad company to remain liable

to the trustee for any deficiency on the sale, and . the re-

taking not to be a bar to a recovery. If the sale yields a sur-

plus, it is to be paid to the railroad company.*

Under the first of these three provisions the trustee, in case

of default, becomes the absolute owner of the cars, free from

all interest or claim on the part of the railroad company, with

the right to recover the purchase-money apportioned to the

date of sale, but is under no obligation to sell the property and

return the surplus proceeds, if any, to the railroad company.

Under the second provision, the trustee, after selling the rolling

stock, retains, from the proceeds of the sale, the " rent " due to

the date of the sale only, and hands the surplus to the railroad

company. No provision appears to be made by which the trustee

may recover the remainder of the price of the rolling stock.

Under the third provision, the trustee retakes and sells the cars,

deducts from the proceeds all the installments due and to become

due under the contract, and returns the surplus, if any, to

the company, or holds the company liable for any deficiency.

This latter provision appears to be much the fairest for both

parties. The first would work great hardship to the railroad

company where default happened after the property was nearly

paid for ; while the second seems to afford very little protection

*If tlie contract is ao worded that the "entire rent to become due"
includes both the periodical payments on account of purchase-money as

well as interest on deferred suras, there should be a clause providing for a
rebate of interest on all payments of " rent" falling due after the sale, so

that the trustee may recover only the purchase-money and not interest on
it which has not really been earned.
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to the holders of the car trust securities in case of default, the

proceeds of a sale going to pay only the " rent " then due and

no provision being made for future "rent."

7. That upon the trustee exercising the right of retaking

the rolling stock upon default under the contract, the com-

pany will deliver jt to the trustee at such reasonable place as

he may name. In some instances it is provided that on a law-

ful retaking, the railroad company shall " side-track" the rolling

stock and hold it as the agent of the car trust or deliver it to

the trustee as he may choose.

8. Sometimes a provision is made by which the railroad com-

pany gives its notes, payable monthly, or at longer intervals,

for the periodical payments falling due under the contract.

This plan has obvious advantages for the holders of the securi-

ties, which will probably secure its adoption hereafter in all

cases.

9 There is usually a clause prohibiting the railroad company

from disposing of the rolling stock. In contracts where the

property is "leased" to the company directly by the owners,

there is a provision that the " lessors " may assign the contract

and the title to the rolling stock, the object being to vest them

in a trustee for the parties interested.

As already said, these contracts have usually been de-

nominated " leases," the periodical payments under them have

been called "rent," and the parties to them, "lessors" and

" lessees." It is suggested that this use of the terms " lease
"

and "rent," "lessors" and "lessees" is inaccurate and

untechnical. Strictly speaking, these terms apply only to

contracts relating to lands and tenements, not to chattels.

It would appear that many rolling stock contracts have been

drawn upon the legal theory of bailments for use with an option

of purchase in the bailee at the termination of the contract,

and the above terms have perhaps been adopted for want
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of terms more suitable to contracts of bailment. But it is a

serious question whether these contracts, even when so drawn,

are not, in the eye of the law, conditional sales.

The contract of hire has been said to be a contract whereby

the use of a thing is stipulated to be given for a certain

reward. One essential diiFerence between a sale and a bail-

ment for hire is that in the former the " thing itself is the

object of the contract ; in hiring, the use of the thing is its

object." It is clear that it is the main object of this species

of contracts that the railroad company shall ultimately acquire

the absolute ownership of the thing itself, paying the purchaser

money in installments, with interest, while the other con-

tracting party practically sells the thing, with the sole object

of receiving the purchase-money with interest.

Again, the so-called hire is not in reality a paymenb for the

use of the thing, but the payment of the full purchase-money

in installments, which is contrary to the technical idea of a bail-

ment. The contract contains no provision for the return of the

chattel as part of the due performance of the contract, but only

as a part of the remedy in the event of a breach of the con-

tract.* The usual clause by which the title passes to the rail-

road company, ipso facto, upon the final performance of the

contract, shows clearly that the ownership of the chattel, and

not its mere use, is the main object sought. Even if this pro-

vision is drawn, as it sometimes is, in the form of an executory

agreement to sell upon the full performance of the contract,

but without further consideration, it would seem to make no

real difference. Numerous decisions can be found holding, that

contracts for the " lease " of chattels, the purchase-mon«y or

" rent " to be paid by installments, and the title to remain in

*In Wliitcomb vs. Woodworth, 54 Vt. 544, which was the ordinary case

of an installment "hire" of an organ, it was said: " The contract was, in

legal effect, a conditional sale of the organ from the plaintiff to Weston.

The amount stipulated to be paid, as rent, for the use of the organ for one

year, was the full value of the organ. There i§ no provision in the con-

tract by which Weston could return the organ at the end of the year, or

at any other time, an essential element in a lease or bailment."
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the "lessor" until payment, and then to pass to the "lessee,"

are, in law, conditional sales and not bailments. Thus in the

case of such a contract for a piano in Illinois, it was held that

the phraseology of a lease was a " mere subterfuge," and that

the contract was a conditional sale.* The same point has

been decided in the same way in Connecticut, Oregon, Ken-

tucky, and Wisconsin.

t

In Hervey vs. R. I. Locomotive Works, 93 U. S. 664, the

contract was for a " lease " of a locomotive, and the title was

to pass to the lessee upon payment of the four installments of

"rent;" the court held that it was a conditional sale.

In Myer vs. Car Co., 102 U. S. 1, the court considered it

unnecessary to decide " whether a lease of personal property

at a specified rent, with an option in the lessee to buy for a

fixed price, is in legal eiFect a conditional sale;" but a

similar point was decided in Heryford vs. Davis, 102 U. S.

235. In that case a car company agreed to " loan for hire
"

to a railroad company two cars ; upon the payment of

three purchase-money notes, the former agreed to sell the

cars to the railroad company. The Court, by Mr. Justice

Strong, said :
" Though the contract industriously spoke of

loaning the cars to the railroad company for hire for four

months, and delivering them for use for hire, it is manifest that

no mere bailment for hire was intended. No price for the

hire was mentioned or alluded to, and in every bailment or

letting for hire a price or compensation for the hire is

essential."

The use of language tending to show a contrary view may
be found in the later Michigan cases, but not in the leading

case of Couse vs. Tregent, 11 Mich. 65, upon which the later

* Murch vs. Wright, 46 III. 487. See also Lucaa vs. Campbell, 88 /a'. 4^7

;

Latham vs. Sumner, 89 /a". 235.

fLoomis OT. Bragg, 50 Conn. 228; Hine vs. Roberts, 48 Conn. 267;

Singer Manufacturing Co. vs. Graham, 8 Oreg. 17; Singer Manufacturing

Co. vs. Cole, 4 Lea, 439,; Kimball vs. Post, 44 Wis. 471. See also Bean vs.

Edge, 84 N. Y. 510.
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cases were decided. The opposite view has been held in

Pennsylvania, as will appear hereafter. It may be said that in

Yorkshire Railway Wagon Company vs. Maclure, L. R. 21 Ch.

D. 309, which was a case of rolling stock furnished to a railway

company, Sir George Jessel, M. R., spoke of the transaction

as a sale and hiring of the rolling stock, and used the term

lease in connection with the transaction. But the exact

question did not arise.

In the absence of reported cases, it may be deemed proper to

cite the recent opinion of the learned Master, Jacob D. Cox, in

the case of the Central Trust Company of New York vs. Toledo,

Cincinnati and St. Louis R. R. Co., now pending in the United

States Circuit Court for the Western District of Ohio and for

the District of Indiana, which arose upon rolling stock contracts

drawn in the common form of leases.

" The Master finds these contracts to be, in fact and in law,

conditional sales of the rolling stock, in which the seller

intends to retain a lien upon the property as security for the

purchase-money, and the purchaser has a valuable equity of

redemption increasing in worth as the several stipulated pay-

ments may successively be made."

Exceptions taken to this specific ruling were dismissed by

Gresham and W. A. Woods, JJ., but no written opinion was

filed.

I have referred above to the different circumstances under

which rolling stock, contracts are usually created. If the opinion

I have expressed is correct, these contracts when entered into

under the circumstances set forth above in the first two classes,

are conditional sales, even though drawn in the phraseology

of leases or bailments.

A brief view of the law of the different states on the sub-

ject of conditional sales next claims attention.

It is believed that conditional sales with a reservation of

title in the vendor till the thing sold is paid for, are binding

between the parties in all the states. How far are they good
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against third parties, and how far are third parties affected by

notice of the vendor's rights ? The number of reported cases

on the former point is very great, but for the present purpose

they can be briefly classified.

There are two opposing lines of decision in the different

states. In the greater number of states, apart from statute,

conditional sales are valid, as they are at common law, and the

title of the vendor is upheld against purchasers from the vendee

and his creditors. Such is the rule, apart from statute, in New
York, New Jersey, Delaware, Ohio, Indiana, Iowa, Michigan,

Missouri, Arkansas, Kansas, Nebraska, Wyoming, Utah,

Nevada, California, Oregon, Tennessee, Georgia, North Caro-

lina, South Carolina, Alabama, Mississippi, Texas, Maine, New
Hampshire, Vermont, Massachusetts, Connecticut, and Rhode

Island.

In some states later statutes provide that these contracts, to

be valid against third parties, must be recorded. Among them

are New York, Missouri, Virginia, West Virginia, Georgia,

Texas, Wisconsin, Minnesota, Iowa, Nebraska, New Hamp-

shire, and Vermont.' In the District of Columbia the vendor

can protect himself only by recording his contract under the

chattel mortgage acts. In Arkansas conditional sales must be

recorded, if extending over more than five years. In South

Carolina, by statute, a verbal agreement for a conditional sale

is invalid. In Arizona, by statute, a sale of a chattel, with-

out immediate and continued change of possession, is conclu-

sively presumed to be fraudulent as against creditors of the

vendor or subsequent purchasers from him in good faith.

The Pennsylvania courts have led the opposite line of de-

cisions, and uniformly refused to sustain the title of a con-

ditional vendor who has delivered possession to his vendee, as

against creditors of and purchasers from the vendee without

notice ; and the same view has been taken in Illinois,

Kentucky, Colorado, and perhaps Maryland. A late statute

in Colorado has declared that such sales shall be conclusively

presumed to be absolutely void. The strictness of the rule in
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Pennsylvania and the necessities of business have induced the

Supreme Court of that state to depart from it in a certain class

of contracts, in which a contract is made for the use of a

chattel in consideration of the payment of.a certain sum, with

the privilege of buying it at the termination of the con-

tract. Such contracts have been treated as bailments and,

have been held to be valid in that state, and the same rule has

been extended even to cases where the " hire " was really the

full purchase-money, and the contract was, properly speaking,

a conditional sale, according to the authorities cited above.

The later cases in Pennsylvania have shown a tendency not

to extend the exception. This entire line of cases may perhaps

be regarded- as an indirect attempt to harmonize the law of

conditional sales in Pennsylvania (which is opposed to the rule

at common law), with the necessary requirements of business

and the decisions of nearly all the other states of the Union.

In England it has been held, in the common case of con-

ditional sales of furniture to hotels, commonly called contracts

of "furniture hire," that the reservation of title in the vendor

until payment of all the installments of the purchase-money, is

valid. But as these cases have arisen in bankruptcy upon the

statutory doctrine of " reputed ownership," they are perhaps

not of great value in this country.

Hervey vs. Rhode Island Locomotive Works, 93 U. S. 664,

was the first rolling stock case, on this point, in the Supreme

Court. The court held the contract to be a conditional sale,

and therefore void against the vendee's creditors under the

law of Illinois, in which state the case arose.

I will next consider rolling stock contracts, which by reason

of the language of the contract or the circumstances under

which it was entered into, are considered as giving the car

trust security holders only a lien or security in the nature

of a mortgage on the rolling stock, and not as constituting

conditional sales. This is the case when the contract is con-

strued to be an absolute sale, with an express or implied "lien



AMERICAN BAE ASSOCIATION. 19

for the purcliase-money, or where money is loaned under a

<;ar trust upon rolling stock belonging to a railroad company

which never was the property of those who made the loan,

and would probably arise under the last two classes of trans-

actions stated above, as those under which rolling stock

contracts are more commonly negotiated. ,

In this connection, Heryford vs. Davis, 102 U. S. 235, is

an important case. There, a Delaware corporation had built

certain cars and contracted to "loan" them to a railroad

company " for hire " for four months ; the car company

was to receive notes of the railroad company for the full

purchase-money, all maturing within four months ; to hold the

proceeds of these notes when paid, as security for the safe

custody and return of the cars when demanded. It was

agreed that the railroad company should have the right at any

time within the four months to purchase the cars at a stipulated

price, but until the payment of this sum, the cars were to

remain the property of the car company. It was also agreed

that upon default on any of the notes, the car company might,

at its option, retake the cars and sell them, retaining for its

own use all proceeds of the notes received up to that time, and

keeping the amount remaining unpaid out of' the proceeds,

returning the surplus, if any, to the railroad company

;

upon the payment of the notes the car company agreed

to "relinquish" the cars to the railroad company, and give a

bill of sale for them, applying the proceeds of the notes to the

payment for the cars. Further, if the notes were paid, it was

agreed that the car company might retain the proceed^, and

then the cars should belong to the railroad company, in which

event the car company agreed to relinquish its title, and

execute a bill of sale for them. By an additional agreement the

car company received certain railroad bonds which it receipted

for as collateral for the notes "given in payment" for the cars.

The court below (a trial by jury having been waived), found

as a fact that the parties, in the negotiations and subsequent

dealings, treated and undertook the contract as a conditional sale.
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None of the notes were paid. An execution levied by a judg-

ment creditor of the vendee raised thequestion of the title of the

vendor to the cars. The Supreme Court held that the contract

was not a conditional sale, but a present sale, under which the

title passed at once to the railroad company, the car company re-

taining only a lien for the purchase-money. The reasoning of

the court was that the contract gave the vendors an absolute title

to the notes and to the entire purchase-money, whether obtained

from the notes or, on default, by a sale of the cars ; that as the sur-

plus arising from the sale was to go to the railroad company, it

was clear that it was to be the owner of the cars ; that the lan-

guage of the receipt given for the bonds showed that the notes

were to be taken in payment and that the railroad company

was bound to pay the price. It was held that as the

Missouri statutes provided that liens for purchase-money were

valid only when recorded, these cars were subject to levy and

sale as the property of the railroad company.

Mr. Justice Strong said: "In view of these provisions we
can come to no other conclusion than that it was the intention

of the parties manifested by the agreement that the ownership

of the cars should pass at once to the railroad company in con-

sideration of their becoming debtors for the price. Notwith-

standing the efforts to cover up the real nature of the contract,

its substance was an hypothecation ot the cars to secure a debt

due to the vendors for the price of a sale." In another place

he denominated the interest of the vendors after the sale as " a

lien or security for the payment of the price, or what is some-

times called a mortgage back to the vendors."

Mr. Justice Bradley dissented in part in the following lan-

guage :
" I think that in the absence of express law to the con-

trary, not only has a man the right to make a conditional sale

of his property, but that this right is not opposed to sound pub-

lic policy, and should be fairly and liberally dealt with. The
present case was, in my opinion, clearly a conditional sale and
nothing else, and the owners of the property had a right to re-

claim it on the terms contained in the agreement."
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This case is important as showing that rolling stock contracts,

apparently drawn in the form of conditional sales, and so in-

tended by the parties, may, by the insertion of certain, not

only usual but even necessary provisions, become absolute sales,

passing the title to the vendee and leaving to the vendor only

a lien for his purchase-money. In the opinion of the court, the

provisions for the transfer of possession of the cars to the rail-

road company for its use; the option of the vendee to buy them

within four months ; the right to receive payment of the notes

_given for the entire purchase-money ; the retention of title by

the vendor, only the right of use being in the vendee, and the

right to retake possession of the cars upon default^all these

provisions were held to be consistent with a conditional sale.

But the features of the contract which led the coart to hold the

^ale absolute were that the notes became the absolute property

of the vendor (that is, probably that they were taken in actual

payment of the price), that the surplus arising from a sale of

the cars was to go to the vendee, and that the vendee had no

•option to purchase or not.

The case may-perhaps have turned to a great extent upon

the special language of the contract, and especially of the

receipt given for the collateral bonds
;
partly, perhaps, upon

the short time stipulated for payment of the price. That the

"notes became the absolute property of the vendors," and

that it "was expected they would be paid," would apply

equally to all cases of conditional sales in which notes are

given for the purchase-money, and therefor was hardly enough

to change what the parties expressly intended as a conditional

sale into an absolute sale. Nor, it is suggested, would the fact

that the vendee had no option as to purchasing after paying

the purchase-money. Conditional sales are sales in which the

passing of the title depends, upon the performance of some con-

dition precedent, and this may consist merely of the payment

of the purchase-money ; it is not an essential considera-

tion that the vendee should have an option as to taking the

property after he has paid the entire purchase-money. Again,
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a conditional sale which does not provide for a return of the

surplus arising from a re-sale upon a default, would be a great

hardship in a case where default occurs after the purchase-

money is almost paid in full. No prudent vendee would

enter into such a contract without a provision of this kind

for his protection. There seems to be no valid reason why it

should be construed to change a conditional, into an absolute-

sale, especially where, as in this case, the contract contained an

express reservation of title in the vendor. Upon a careful

consideration of the case, there appears to be much force in the-

position taken by Mr. Justice Bradley in his dissenting

opinion cited above.*

In Roger's Locomotive Works vs. Lewis, 4 Dill. 158, notea

were given for the purchase of locomotives, the title to which

was to remain in the vendor till payment, and then pass to the-

vendee. In case of default on the notes, the vendor had the

right to retake the property and sell it, and with the proceeds

pay the notes and return the surplus, if any, to the vendee,

with the right to recover any deficiency that might exist. It

was held to be a conditional salfe.

The language of Judge Cooley in Lingham vs. Eggleston,

27 Mich. 324, is pertinent: "* * * the question whether

a sale is completed or only executory must usually be de-

termined upon the intent of the parties, to be ascertained from

their contract, the situation of the thing sold and the circum-

stances surrounding the sale. The parties may settle this by

the express words of their contract, but if they fail to do so, we-

must determine from their acts whether the sale is complete."

Again, the circumstances surrounding the creation of a roll-

ing stock contract may be such as to constitute it nothing more-

than a lien or security in the nature of a mortgage for the pay-

ment of the purchase-money, and this, too, though the contract

be drawn in the ordinary form of a conditional sale.

*See Hart vs. Barney & Smith Co., 7 Fed. Kep. 543.
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Frank et al. vs. Denver and Rio Grande R. R. Co., 23 Fed.

Rep. 123 (in the Circuit Court of the United States for the

District of Colorado, Hallett, J.,) was a case of this sort. In

delivering the opinion, the Court said :

" These instruments in the form of leases and having some-

•what the aspect of conditional sales, were ^ disguise of the real

transaction between the parties. The rolling stock was not at

any time owned or held by the parties assuming to lease the

same, or by any one represented by such parties. Under the

first contract of June 6th, 1878, ' The Philadelphia and Colo-

rado Equipment Trust,' an association of shareholders to the

amount of five hundred dollars each, furnished money with

which the railway company either bought or constructed cars

and locomotives for its own use. In like manner under the

contracts with the Rio XJrande Extension Company, the rail-

way company bought or constructed rolling stock for its own

use with money furnished by shareholders through the Guar-

antee Trust and Safe Deposit Company, to be returned with

interest from the payments made under the contracts by the

railway company. Thus it appears that the payees of these

instruments can not stand in the character assumed by them of

lessors of the rolling stock, and in so far as they may have any

position in the law they are to be regarded as mortgagees of the

property."

This decision may also be taken as an authority in consider-

ing the status of contracts of the fourth class mentioned above,

viz. : the case in which a railroad company builds the rolling

stock at its own shops for a car trust association, and is paid

for it by the funds of the association, making only a nominal

delivery of it to the trustee, and the latter furnishes it back to the

railroad company uilder the ordinary form of car trust contract.

Such a transaction would, in accordance with this decision, be

cqpstrued as giving the car trust security holders merely a lien

or security for the payment of the money loaned, though

drawn in the ordinary phraseology of a conditional sale. It

would not constitute a strict chattel mortgage, as the defeasible
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legal title is not in the lender ; nor is it a pledge, because the

possession remains in the borrower. It would be rather a lien

created by contract, which a court of equity will recognize and

sustain.

It may however be argued with some force that if the

parties contract in good faith, there is no good reason why the

transfer of the rolling stock by the railroad company to the

trustee, at le^st if made under a contract entered into before

the rolling stock is built, should not pass the title to it effect-

ually, so that its return to the railroad company upon a con-

ditional sale could be construed as such, in accordance with the

express intention of the parties. It may be that the line

would be drawn at the fact of actual and open delivery in fact,

and not constructively. Thus in the case of the Ybrkshire

Eailway Wagon Co. vs. Maclure, L. R. 19 Ch. Div. 418, and

21 Ch. Div. 309, a railway company in need of money which

it had no power to borrow, sold and delivered certain cars to

the plaintiff, who immediately resold them to the company upon

a conditional sale,, by which the purchase-money was to be paid

in four annual installments, and the title was not to pass to

the company until the purchase-money was paid. In an action

to recover the unpaid installments, Kay, J., held this trans-

action to be a mere cover for a loan, and therefore void against

the railway company, which had no authority to borrow money,

but the Court of Appeal (Sir George Jessel, M. R., delivering

an opinion), held that it was not a borrowing, but a bona fide

sale and a hiring back of the rolling stock, and valid against

the company.

In a recent case in Pennsylvania, Wagner vs. Common-
wealth, 16 W. N. C. 75, it appeared that one Richards bought

certain billiard tables absolutely and took possession of them.

Finding that he could not pay for them he made an agreement

with his vendor by which the tables were "leased" to him
by the original vendor upon installments, the lessor to make a

bill of sale when the purchase money was paid. No change of

the actual possession of the tables was made. The court held
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that in the absence of an actual re-delivery of tlie tables, this

arrangement was clearly insufficient to divest the title of Rich-

ards and pass it to the "lessor" as against Richards' creditors.*

As rolling stock contracts may therefore, under certain

circumstances, be construed as constiruting liens in the nature

of a morta;ao;e, and as liens of this kind^ have sometimes been

held to come within the acts for recording chattel mortgages,

a brief reference to this branch of the law becomes necessary.

Pennsylvania and Louisiana are the only states which

have no general system of recording or filing chattel

mortgages. Statutes exist in all the other states. They have

generally provided that a chattel mortgage shall be recorded in

the county of the mortgagor's residence. In Illinois, Kansas,

Maine, Massachusetts, Michigan, Montana,' Nebraska, New
Hampshire, New Jersey, New York, North Carolina, Ohio,

Rhode Island, South Carolina, Tennessee, Texas, Vermont,

and Wisconsin, if the mortgagor be a non-resident of the

state, the mortgage must be recorded in the county in which

the property is situated when the mortgage is executed.

In Alabama, Arizona, California, Georgia, Idaho, Nevada,

and Minnesota, a mortgage must be recorded not only in the

county in which the mortgagor resides but also in the county

in which the property is situated.

In Colorado, Connecticut, Dakota, Delaware, Florida, Ken-

tucky, Mississippi, New Mexico, Virginia, Washington Terri-

tory, West Virginia, and Wyoming, the mortgage need be

recorded only in the county in which the property is situated

when the mortgage is executed.

In Alabama, California, Mississippi, and Wyoming, it is

further provided that in case the property be afterwards re-

moved to another county, the mortgage shall be recorded in

that county.

*The same point was decided in the same way in Wright vs. Vaughn,

45 Vt. 369.
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In some states recording ceases to have any effect after a

limited period. In Colorado and Minnesota this period is two

years ; in Montana, one year ; in Nebraska, five years ; in

Wyoming, two months after the term for which the mortgage

was given. In Illinois a mortgage is good until the maturity

of the debt, not exceeding two years from filing.

In Arkansas, Kansas, Michigan, Minnesota, New Mexico,

New York, Ohio, Nevada and Oregon, mortgages must be refiled

at the end of one year ; -in Wisconsin, at the end of two years
;

and in Dakota, at the end of three years.*

In order to briilg about uniformity, acts in relation to rolling

stock contracts have been passed recently in many of the states.

The first of these was passed in Illinois, in 1881 ; Kentucky,

Maryland, West Virginia, and Ohio passed acts in 1882

;

Delaware, New York, North Carolina, Wisconsin, New
Jersey, Dakota, Pennsylvania, and Washington Territory, in

1883 ; Alabama, Virginia, and New Mexico, in 1884 ; and

Tennessee, Minnesota, and Colorado, in the present year.f

Many of these acts are very similar in language. They pro-

vide, in substance, that a contract for the sale, lease, or hire of

rolling stock, with a reservation of title in the vendor, etc.,

until the payment of the price, etc., shall be invalid as to any

subsequent judgment creditor or any subsequent purchaser for

a valuable consideration without notice, unless it is in writing,

duly acknowledged and recorded, etc., and unless each car,

etc., is marked with the name of the vendor, etc., or his assignee,

followed by the word owner, lessor, etc., as the case may be.

* I am indebted for this succinct statement principally to Mr. Jones'

valuable work on Chattel Mortgages.

As to the effect of chattel mortgage acts on railroad mortgages, it was
held in Hammock vs. Loan and Trust Co., 105 U. S. 77, that the statutory

provisions in Illinois in regard to chattel mortgages do not embrace mort-

gages by a railroad corporation in connection with its real estate an<I

franchises, of its personal property used and appropriated for railroad

purposes.

i"
Since the above was written an act has been passed (in November) in

Oregon.



AMERICAN BAR ASSOCIATION. 27

In Illinois tlie stipulated time of payment of the purchase-

money is limited to four years ; in Tennessee the limit is six

years; in Minnesota, Wisconsin, Virginia, Kentucky, Dela-

ware, Dakota, Maryland, and Colorado the limit is ten years

;

in the other states there is no limit.

In some states the contract is declared to be invalid, unless

duly recorded, as against subsequent judgment creditors and

purchasers for value without notice. Such are New Jersey,

Washington Territory, New Mexico, North Carolina, Pennsyl-

vania, and New York. In Tennessee, Minnesota, and Colo-

rado it is invalid against all purchasers and creditors ; in Ohio,

against creditors and innocent purchasers for value ; in

Alabama and Illinois, against all the world; in Wisconsin,

Dakota, Maryland, and Delaware, against subsequent pur-

chasers in good faith and creditors; in Virginia, West Virginia,

and Kentucky, against purchasers without notice and creditors.

In New Jersey, the contract must be recorded in ninety days.

No limit of the time of recording is fixed in the other states.

In New Jersey, New Mexico, Pennsylvania, Maryland, North

Carolina, Washington Territory, and New York, the contract

must be recorded in the county where the railroad company

has its principal office. In Dakota, Minnesota, Tennessee,

Kentucky, and Delaware, it must be recorded in the office of

the secretary of state as well as in the county in which the rail-

road company has its principal office. In Colorado it must

be recorded or a copy filed in the office of the secretary of

state and in the office of ihe recorder of each of the coun-

ties in which the railroad may be operated. In Alabama

recoi'ding in either is sufficient, and in Wisconsin and Ohio

recording in the office of the secretary of state is alone re-

quired. In Illinois it must be recorded in every county in

which the road is operated. In Virginia a copy of the contract

must be filed in the office of the board of public works, and

the contract recorded in the clerks office of the county court

of the county where the principal office of the railroad in

that state is located. In West Virginia only notice of the
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reservation of title in the vendor need be recorded in the office

of the secretary of state.

In some of the statutes a special distinction is made between

conditional sales, and contracts of leasing and hiring which

contain a stipulation for a conditional sale at the termination of

the contract, and in which the rent or hire is treated as the

purchase-money. The latter class of contracts is recognized

as valid.

The Illinois statute is peculiar. Its operation is limited to

"sales made by manufacturers to purchasers," and thedura-

tion of the contract to four years. The contract can not be re-

newed. The record ceases to be notice after the day on which

the last payment is to be made or the covenants of the contract

are to be performed. The West Virginia act differs in form

from those of the other states.

What then, are the rights of the holders of car trust securi-

ties, recording acts, if any, having been duly complied with, as

against—

1. Purchasers for value and subsequent mortgagees from the

railroad company

;

2. Judgment creditors of the railroad company
;

3. Prior mortgagees of the railroad company claiming the

rolling stock as " after-acquired " property.

1. It is believed that conditional sales of rolling stock

with the retention of title in the vendor, are now valid in

nearly all the states, either under the .decisions or under the

later statutes, as against purchasers for value and subsequent

mortgagees, without notice of the vendor's title. In all the

states excepting Louisiana, in which there are decisions invali-

dating the retention of title by the vendor under a conditional

sale, rolling stock acts have been passed recently. In the

states where the question has not been decided and no such

act has been passed, the subject is still an open one.
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Rolling stock contracts whicli are entered intp under such

circumstances as to constitute them mere liens for the pay-

ment of purchase-money, would in some states he considered

in the light of chattel mortgages and would be subject to record

as such. In states where they are not so considered and where

there are no rolling stock acts, their validity would depend upon

the law of the state touching the validity of secret liens—

a

subject which can not be treated within the scope of this paper.

2. Judgment creditors of a railroad company stand in the

same position, broadly speaking, as purchasers for value.

The retention of title by a vendor on a conditional sale of a

chattel, where possession is in the vendee, if void as against a

purchaser of the chattel from the vendee, for value, without

notice, is also void against his judgment creditor, and the

latter may consider it as the absolute property of the vendee,

and levy an execution on it as such. There is, perhaps, some

difference between such a purchaser and a judgment creditor in

respect to the effect of notice of the reservation of title by the

vendor. So far as is known there is no general discussion in

the books as to the effect of such notice on the right of a judg-

ment creditor to levy an execution. The cases cited below arose

upon the construction of various statutes. The ground of

the right of a judgment creditor of the vendee to disregard

the title of the vendor, is the legal presumption that he has

given credit to the vendee upon the faith of the ownership

of the chattel going with possession. If it could be shown

that the creditor had notice of the condition of the title before

he gave the credit, it would seem reasonable that he could not

prevail against the vendor's title. A question would then arise in

this connection as to how far the marking of rolling stock with

the name of the Car Trust would be notice to all the world of the

condition ofthe title to it. It is believed that notice received by a

creditor after the debt is created, would not bar his right to

levy an execution against the debtor's property. This would

seem reasonable on principle, and it may be inferred from the
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fact that the question of the effect of notice does not appear to

have been raised directly either in cases in this branch of the

law, or in cases arising under the statute of Elizabeth, and the

rule iji Twyne's case.

In a New Hampshire case, Chief Justice Parker said :
• " If

it be difficult to say under what precise circumstances, and at

what precise time the creditor must have knowledge of the

existence of the mortgage in order to render an attachment

ineffectual, it must at least be such reasonable notice that the

omission to record will not operate as a trap for purchasers."*

In New York it has been held that a notice of an unrecorded

chattel mortgage will protect the mortgagee against purchasers

from the mortgagor, but not against creditors. The

same rule obtains in New JeBsey. In Maine, Massachu-

setts, and Missouri, unrecorded chattel mortgages are invalid

against purchasers and execution creditors, even with actual

notice of the existence of the mortgage. In Illinois, pur-

chasers and creditors acting in good faith, are not affected by

actual notice of an unrecorded chattel mortgage, and actual

knowledge has been held to be not inconsistent with good

faith.

In Green vs. Van Buskirk, 7 Wall. 139, one Green began

suit in Illinois by attachment and levied upon certain chattels

then covered by an unrecorded mortgage, of which, at the

time, he had no knowledge. He obtained judgment and levied

an execution. ' It was held that the lien which he acquired,

when he levied his attachment as a bona fide creditor, without

notice of the mortgage, he had the right to perfect in order to se-

cure himself, notwithstanding the fact that the mortgage existed

was known to him before the judicial proceedings were com-

pleted. It does not however appear from the Illinois decisions

upon which the case was based, whether knowledge before the

attachment would have barred the creditor.

In Colorado it has been held that a conditional sale must be

recorded under the chattel mortgage acts, and that notice of an

* Stowe vs. Meserve, 13 N. H. 5.2
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unrecorded conditional sale does not affect tte rights of credi-

tors of the vendee.

In Iowa, under a statute, it has been held that unrecorded

conditional sales and chattel mortgages are valid against

creditors of the vendee and mortgagor, if they have notice

before obtaining a lien or making a levy.

The want of space precludes any proper treatment of the

question as to whether rolling stock is subject to execution and

sale by judgment creditors of a railroad company. In some

states it has been held that it passes under the operation of a

mortgage of the railroad and is not liable to execution. In

other states it has been held to be subject to execution unless

it ha,s passed into the possession of a mortgagee. There are

some states—West Virginia, Texas, Missouri, Illinois, Ne--

braska, and Arkansas—in which constitutional provisions have

declared that rolling stock is personal property and liable to

execution as such. But under one of these provisions in Illi-

nois, it has been held that liens acquired on rolling stock un-

der a mortgage, prior to the levy of an execution, are superior

to the lien of the execution. Hammock vs. Loan & Trust

Co., 105 U. S. 77. This subject is treated in a learned note

to Green's Brice, Ultra Vires, 238, and also in Wood's Railway

Law, 1623.

The almost universal practice of placing insolvent railroad

compames in the possession of a receiver as soon as they have

made default on their obligations, renders it unlikely that the

question of the rights of execution creditors will often arise.

3. The most important question therefore in this connection

has arisen in connection with the rights of prior mortgagees of

the railroad claiming the rolling stock as "after-acquired"

property under their mortgage.

It is a well-settled rule that mortgagees claiming title to the

personal property of a railroad company as after-acquired

property under the terms of their mortgage, take only the title
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of the railroad company. This was decided in United . States

vs. New Orleans Railroad Company, 12 Wall. 362,* where

rolling stock had been sold to a company with a stipulation

that the vendor should have a lien for the payment of the price.

The trustee under a prior mortgage claimed the property under

an after-acquired clause in his mortgage. The Court, in

holding that the lien for the purchase-money was superior to

the right of the mortgagee, said

:

"A mortgage intended to cover after-acquired property can

only attach itself to such property in the condition i^ which it

comes into the mortgagor's hands. If that property is already

subject to mortgages or other liens, the general mortgage does

not displace them, though they may be junior to it in point of

time. It only attaches to such interest as the mortgagor ac-

quires ; and if he purchase property and give a mortgage for

the purchase-money, the deed which he receives and the mort-

gage which he gives are regarded as one transaction, and no

general lien impending over hira, whether in the shape of a

general mortgage or judgment, or. recognizance, can displace

such mortgage for purchase-money, and in such cases a failure

to register the mortgage for purchase-money makes no differ-

ence. It does not come within the reason of the registry laws.

These laws are intended for the protection of subsequent, not

prior purchasers and creditors."

In Fosdick vs. Schall, 99 U. S. 235, the same rule was ap-

plied on behalf pf one who had made a conditional sale of rolling

stock to a railroad company, reserving title in himself until

the purchase-money was fully paid.

In Myer vs. Car Co., 102 U. S. 1, a car company "hired"

certain cars to a railroad company. The latter agreed to pay

a stipulated monthly sum for them, and had the right under

the contract to purchase them at any time at a fixed price.

The car company had the right, in case of default in the

*And also in Mej'er vs. Johnston, 53 Ala. 237.
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monthly payments, to rescind the contract and retake the

cars. The contract was not recorded ; it was held that the

failure to record it did not render the cars subject to the lien

of a prior mortgage executed by the railroad company, as after-

acquired property. '

The same point was decided in the same way in Frank vs.

Denver and Rio Grande R. R. Co., 28 Fed. Rep. 123, cited

above, which was a case of a party who had " furnished money
with which a railroad company purchased rolling stock under

an agreement for a lien on the property as security for re-

payment."

It follows from these cases that whatever be the interest or

title of a person furnishing rolling stock to a railroad com-

pany, whether he retains the title to it under a conditional sale

or merely has a lien on it for purchase-money, his rights are

superior to those of a prior mortgagee claiming title to it as

after-acquired property. Even if the rolling stock is built

by the railroad company, yet if it is built by means of money

furnished under a previous contract by the holders of the car

trust securities^ their title would seem to be superior to that

of the prior mortgagee. If, however, the rolling stock were

built by the railroad company out of its own funds, without a

previous contract under which the trustee of the car trust

association agreed to provide the necessary funds for that

purpose, the property might be held to pass, as soon as com-

pleted, under the operation of the " after-acquired " clause in

a prior mortgage. In the English case of Yorkshire Railway

Wagon Co. vs. Maclure, cited above, the rolling stock had

been the absolute property of the railway company before

its transfer, but as there was no prior mortgage to operate

on it, this point was not raised.

It may be proper in this connection to touch briefly on the

subject of the conflict of laws as relating to personal property,

inasmuch as rolling stock, owned or subject to liens under

the laws of a state, is constantly, by the interchange of railroad
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traffic, taken into other states and under different jurisdictions.

The general rule was formerly that the law of the owner's

domicil governed the title to personal property

—

'personalia

personam sequuntur, but the tendency, of late years, has been

towards the adoption of the lex rei sitce as governing in most

cases.

In the case of a mortgage, or a conditional sale of a chattel

located in the domicil of the contracting parties, the law of the

plac6 where the transaction took place will govern the validity

of the contract, unless, perhaps, in cases where a creditor in

another jurisdiction acquires a lien against the property. It

has been held in England that " if personal property is dis-

posed of in a manner binding according to the law of the

country where it is, that disposition is binding everywhere
;"

but it has been suggested that this rule may have qualifications.*

It has been held in America that a mortgage of a chattel

made at its situs, if valid there, will be treated as valid if the

property be removed to another state,f This has been held

to be the case even though the property was only temporarily

situated in th'e place ofthe mortgage.| It has, on the contrary,

been held in some cases that liens given by statute in one state

upon movable property have no priority over liens acquired

in another state to which it has been removed, by citizens

thereof proceeding in the other state. § Where a mortgage is

executed in a state other than that in which the property is

situated at the time, the lex rei sitce governs, and the mortgage

is invalid against creditors of the forum.
||

It may be said, generally, that where the rights of attaching

creditors intervene, the lex rei sitce will govern.* * In Hervey vs.

*Castrique us. Imrie, L. K. 4 H. L. 429.

t Smith vs. McLean, 24 la. 322 ; Jones vs. Taylor, 30 Vt. 42 ; Ames Iron
Works vs. Warren, 76 Ind. 512.

X Langworthy vs. Liltle, 12 Cush. 109.

i Marsh vs. Ellsworth, 37 Ala. 85 ; Woodward vs. Eoane, 23 Ark. 523.

II
Clark vs. Tarbell, 58 N. H. 88.

** Green vs. Van Buskirk, 7 Wall. 139 ; Hervey vs. E. I. Locomotive
Works, 93 U. S. 604.
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H. I. Locomotive Works, which arose upon a sale of rolling stock

in one state which was afterwards taken to another state and

there levied upon by a creditor, it was regarded as a settled

principle that the liability of property to be sold under legal

process issuing from the courts of the state where it is

situated, must be determined by the law of that state rather

than by the law of the jurisdiction where the owner lives
;

and the better opinion is said to be that this principle applies

to all creditors who may seek the jurisdiction of the courts

where the property is situated and not merely to the domestic

creditors of that jurisdiction.*

This whole subject may be considered as somewhat in doubt,

and conflicting decisions may be found on nearly everypoint. f
This case last cited was followed in Hart vs. Barney & Smith

Co., 7 Fed. Rep. 550, where there was a conditional sale of cars,

with a delivery to the vendee in Ohio, but it was understood

that they were to be used and the rest of the contract per-

formed in Kentucky. It was held that the law of Kentucky

governed the contract.^

If the principles laid down in the federal cases just cited be

generally adopted, it would appear to be important for the

holders of railroad securities that uniform legislation should be

obtained in the various states for the protection of rolling

* See Mr. Bigelow's excellent note to Story, Confl. Laws, 546.

fMr. Justice Davis, in rendering the opinion of the Court in Green vs.

Van Buskirk, supra, said :
'' We do not propose to discuss tlie question

how far the transfer of personal property, lawful in the owner's domicile,

will be respected in the courts of the country where the property is located

and a different rule of transfer prevails. It is a vexed question on which

learned courts have differed; but after all there is no absolute right to

have such transfer respected and it is only a principle of comity that it is

«ver allowed. And this rule of comity always yields when the laws and

policy of the state where the property is located has prescribed a different

rule of transfer with that of the state where the owner lives."

J So in Rogers Locomotive Works I's. Lewis, 4 Dill. 158, an execution

was upheld in Missouri against locomotives sold to a railroad company in

that state under a conditional sale, with delivery to the vendees in New
Jersey.
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stock passing out of the state where it was mortgaged, or

where it was purchased under a conditional sale, into other

states where such liens or contracts are not recognized.

We now come to the status of the holders of rolling stock

securities in those cases where the railroad has passed into

the hands of a receiver, who is in possession under proceedings

instituted by the bondholders. There is no privity of contract

between the receiver and the car trust, and he is clearly not

bound in any way to make the periodical payment provided

for by the car trust contract*. The courts have, however,

in several cases of receivership, continued to use the rolling

stock and to make the periodical payments provided for in

the contract. This has been done in cases where sufBcient pay-

ments had been made on the rolling stock before the receiver

was appointed to make it for the interest of the bond-

holders to make the remaining payments under the contract

* The decree (December 1st, 1884) of the United Slates Circuit Court

for the District of Indiana, in the Toledo, Cincinnati and St. Lonis case

(by Gresham and W. A. Woods, JJ.) set forth that "There is no legal or

equitable obligation resting upon the court or its receiver to specifically

perform and comply with the terms and obligations of said contriicts of

conditional purchase and sale of rolling stock on the usual Cdr trust

plan."

In the same case, upon the contention of the owner of certain loco-

motives that had passed with the railroad into the hands of the receiver

that the latter's talcing of them constituted a conversion which rendered

him liable for their value, the same decree set forth "iliat no such demand
had been made for equipment to retalce pos.session and no such refusal to

grant possession as to work a conversion" of them and render the receiver

liable for their value.

An interesting question arose in Coe vs. N. J. Midland K. E. Co., 31 N.
J. Eq. 133: There the railroad company purchased rolling stock under a

conditional sale and became insolvent; the directors advanced money to

pay the installments due on the purchase, so as to escape a forfeiture and
preserve the property for ihe use of the railroad, for which it was necessary,

with the express understanding that they were to be subrogated to the

rights of the vendors of the rolling stock. It was held that they were
equitably entitled to subrogation, subject to the superior rights of the
vendors for the unpaid installments of the price of the rolling stock.
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until the property should vest in the company. It has also

been done in cases where the rolling stock was found to be

necessary for the operation of the railroad. A case of the latter

kind was that of the New York, West Shore and Buffalo Rail-

road, in the Supreme Court of New York (1884). There the

company, when the receivers were appointed, had contracts

for four series of rolling stock. The cars had all been delivered

under the first series, and in part under the second and third

series, but there had been no delivery under the fourth. It

appeared that the rolling stock contracted for, in all four series,

was necessary for the proper operation of the road, and that it

was for the interest of the first mortgage bondholders and

all other crfeditors of the railroad company that the contracts

should be fully carried out by the receivers according to their

terms, although but few payments had been made under them.

The receivers were therefore ordered to raise money on

receivers' certificates, which were decreed to have a lien prior

to the first mortgage, and pay the sums due or to become due

on all the series of the car trusts, and to perform all four of

the contracts precisely as the company would have been bound

to do, had the receivers not been appointed.

In the Philadelphia and Reading case (1885) in the United

States Circuit Court for the Eastern District of Pennsylvania,

only a few installments had been pajd on a car trust contract,

but the master having found that the rolling stock in question

was necessary to the successful operation of the road, and that

it earned more than the annual payments under the contract,

the court ordered the receivers to pay the installments due at

the time of the decree out of the earnings of the company.

In the Long Island Railroad case, in the Supreme Court of

New York (1879), an order was made that a certain contract

for the purchase of rolling stock made by the company,

should be carried out by the receiver, and that he should

pay the installments of purchase-money due from time to

time under the car trust contract out of the income of the road.

In the case of the East Tennessee, Virginia and Georgia
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Railroad, in the United States Circuit Court for the Eastern

District of Tennessee (1885), the receiver set forth in a petition

to the court that large payments had been made under three

rolling stock contracts made by, the company and that the

rolling stock was in use and was important and necessary to-

the proper working of the road ; whereupon the court ordered

the receiver to do every thing under the contracts which the

company had agreed to do.

In the case of the Central Railroad Company of New
Jersey (1881), the injunction against the company, which

was orderd when the receiver was appointed, was temporarily

dissolved so far as to enable the company to enter into a con-

tract for the purchase of a large number of cars under a car

trust, and the receiver was directed to pay the installments as

they fell due under the contract, out of the property of the

company in his possession.

In Frank vs. Denver and Rio Grand Railroad Company,

cited above, it will be remembered that the court held the roll-

ing stock contract to be a lien in the nature of a chattel mort-

gage, with a right, on the part of the car trust trustee to take

possession of the property in case of default. The court, in its

first decree (July, 1884), directed that the installments due under

it should be paid by the receiver as they fell due. Afterwards

(February, 1885), upon argument, it appearing thfit these

payments had exhausted the funds, so that payments to the

equally meritorious labor and supply creditors had fallen in

arrear, it was ordered that only the amount of interest due

on the car trust certificates be paid, until such time as

the funds were sufiScient to resume payment of the install-

ments of principal, which was decreed to be done without

further order. In July, 1885, a new order was made direct-

ing that further payment of principal on the car trust certifi-

cates be suspended till the October term of the court, and that

one overdue coupon on the first mortgage of the company be
paid out of the earnings.

The court, in making this order, was of opinion that the
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holders of the car trust securities were in the position of

mortgagees of the rolling stock, and the first mortgage bond-

holders were in the position of mortgagees of the road, and

therefore there was no reason why the former should receive

payment of their princiijol in preference to the payment of

interent on the mortgage.

It was also said that if " anything was to be gained by re-

scinding any of the five contracts, and surrendering the cars

to the payees, because the price of the cars was too high, or

some of them were not necessary to the business of the road,"

action miglit be taken by the court on a proper showing.

A court of equity in possession of car trust rolling stock

through its receiver, will not ordinarily, it is believed, refuse the

owners of the property the exercise of their legal right to retake

it upon default, unless it is prepared to order the receiver to

carry out fully the terms of the contract, though it might in a

case of necessity suspend, temporarily, the exercise of this right,

making due compensation for the use of the property in the

meantime.

It frequently happens that there has been default both be-

fore and after the appointment of a receiver in the payment

of the sums falling due under the contract. What compen-

sation are the holders of certificates entitled to for the use of

their property during these respective periods ?

There can be no doubt that a reasonable allowance will be

made for the use of rolling stock by a receiver, and for its de-

terioration while in his hands.

Thus in the case of the Union Trust Co. vs. Toledo and In-

dianapolis Railroad Gompapy, in the United States Circuit

Court for the Northern District of Ohio, upon an order direct-

ing ihe return of tlie rolling stock to the trustee under the car

trust, it was directed that a master take account of the value

of the use of the rolling stock, and the length of time it had

been used by the receiver, and report to the court.

In Central Trust Company vs. Toledo, Cincinnati and

St. Louis R. R. Company, in the Circuit Court for the
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District of Indiana, an important decree has been recently en-

tered by Gresham and W. A. Woods, JJ. The litigation covered

several railroads which had purchased narrow-guage rolling

stock under various car trusts and then become consolidated,

and had afterwards passed into the hands of a receiver. A refer-

ence was made to a master to determine, among other things,

the legal staths of the car trust rolling stock. Upon the

filing of his report, and after a full argument, it was ordered

that the owners of the rolling stock should receive certain

specific sums for its use by the receiver, and also the value of all

cars destroyed during the receivership, and that such amounts

should be paid out of the net earnings, if any, of the receiver,

or, if these should prove insufiicient, then that they should be

a prior and paramount lien to be paid out of the proceeds of

the foreclosure sale of the railroad prior to any distribution

of sndh proceeds among the holders of the bonds secured by

a mortgage on it. It was ftirther ordered that as between

the several constituent divisions of the consolidated road, the

sums awarded for rental and repairs should be apportioned

upon the basis of the number of miles run by the rolling stock

on each division, that having been reported by the master as

the fairest method of determinino- the earnina;s of the roUino;

stock on the respective divisions of the consolidated road.*

Compensation for the use of car trust rolling stock

before the appointment of a receiver by an insolvent

railroad company has been considered to come within the

class of claims for labor and supplies which were recognized in

Fosdick vs. Schall, 99 U. S. 235, as entitled to payment out

of the funds in the hands of the receiver. This general

subject has already been treated before the Association in a

* The Court of Common Pleas of 'Cuyahoga Coaniy, Ohio, in tlie case

of the New York, Chicago and Si. Louis E. K. Co., on the petition of the

trustees under a car trust of rolling stock that had passed into the hands
of the receiver of the railroad company, recently ordered the receiver to

pay to the trustees $200,000 per annum for the use by him of the rolling

stock, and to keep it insured and in tha same repair as when he was
appointed.
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learned paper hj Mr. George Tucker Bispham, read at the

third annual meeting in 1880. A reference to a few cases is

therefore all that is now required.

In the Toledo, Cincinnati and St. Louis case just referred to,

it was ordered that the owners of the rolling stock should re-

ceive compensation for the use of their cars for the six months

preceding the appointment of the receiver, at the same rate as

for its use by the receiver, and that this should be paid out of

the net earnings in the hands of the receiver, but not out of

the proceeds of the sale of the railroad until after the p£(.yment

of the mortgage debt. No provision was made for payment

for cars destroyed during that period.

In Fosdick vs. Schall, 99 U. S. 235, cars had been sold to

a railroad company under a conditional sale, and the road had

afterwards gone into the hands of a receiver, who finding ' the

cars necessary for the operation of the road, agreed to pay a

monthly sum for their use, until they should be entirely paid

for. Afterwards they were returned to the vendor, and the

railroad was sold. The court held that compensation for the

use of the cars by the receiver was properly paid out of the

earnings of the road, but that as to the residue of his purchase

money, the vendor was a general creditor and not entitled to

payment out of the proceeds of the sale of the property, it not

appearing that the current income of the road before the re-

ceiver was appointed had been so employed as to deprive him of

any equitable rights as against the bondholders.

Fosdick vs. Car Company, 99 U. S. 256, arose in connec-

tion with the same litigation. It appeared that the railroad

company had bought cars under a conditional sale just before

the receiver was appointed, and no payments had been made

for them. They were sold as a part of the railroad property

in a foreclosure sale. After the sale, it appearing that the

cars had been used by the receiver without compensation, that

the contract price was a reasonable one, and that the cars were

needed for the use of the joad, it was held that the vendor

was entitled to be paid the full purchase money out of the pro-

ceeds of the sale of the road.



42 CAK TRUST SECtJEITIES.

Huidekoper vs. Locomotive Works, 99 U. S. 258, was

another appeal in the same proceedings. The appellees had

made a conditional sale of certain locom6tives to the railroad

company. They were used for some time by the company,

and on the appointment of the receiver, were surrendered to-

the vendor and sold by him at a loss. Upon a petition to re-

cover compensation for the loss, the court held that the vendor

was practically in the position of one who had a lien on a

chattel for purchase money, and had , foreclosed his lien and

recovered a part only of his purchase money, and that as to

the balance of the debt due, he was general creditor and there-

fore had no claim against the proceeds of the sale of the road.

In Myer vs. Car Company, 102 U. S. 1, cars had been

furnished by a car company to a railroad company, upon de-

ferred payments under a so-called lease, and the road had

then passed into a receiver's hands. The receivers used the

cars after his appointment, and compensation was decreed to

the car company in the court below for this use. The Supreme

Court, in affirming this decree, said :
" The money recovered

below was only for the use of the cars by the receiver during

the receivership, a.nd the amount was substantially agreed

on. In other words, it is in effect admitted that the use of

the cars was worth to the court while operating the road

under the trust created by the appointment of a receiver, at

the instance of these appellants, just what has been decreed.

There can be no doubt that it is the duty of a court to pay

from the trust fund it has in possession all the debts it in-

curred in its judicial capacity while administering the trust

assumed, pending the litigation, on behalf of the litigating

parties."

In Turner vs. Indianapolis, Bloomington and Western Rail-

road Company, 8 Biss. 527, the court allowed the vendor of

certain locomotives to a railroad company to bring an action

against the receiver of the company- for rental of the loco-

motives, and for damages for injury to them while in his use,

and afterwards held that the amount found by the jury to be



AMERICAN BAR ASSOCIATION. 43

due was payable out of the funds in the hands of the receiver.

It does not appear whether the funds were net earnings or the

proceeds of a sale of the road.

The retaking of possession of rolling stock by the trustee

under a car trust, for breach of the contract, is somewhat

simplified when a receiver is in possession of the railroad.

Thus in Huidekoper vs. Locomotive Works, reported in the

Supreme Court in 99 U. S. 258, upon the petition of the receiver,

he was directed by the court below to return certain car trust

locomotives in his possession to the vendor and pay for the use

of them.

In the Union Trust Company vs. Toledo and Indianapolis

Railroad Company, in the Circuit Court of the United States for

the Northern District of Ohio (1884), an order was made by

Baxter, C.J., that certain rolling stock in the hands of the

receiver belonging to third parties under a car trust contract

then in default, be returned to them within twenty days at

some convenient point on the defendant's road.

In the Toledo, Cincinnati and St. Louis Railroad case re-

ferred to above, on the petition of parties representing various

car trusts, it was ordered that the receiver deliver the rolling

stock to the parties entitled or their order, at such points as

they might respectively elect, reserving the question of the

amount of rental to be paid for its use, and damages for lack of

repairs and the replacement of rolling stock destroyed. After-

wards upon a petition filed in the Circuit Court of the United

States for the Eastern District of Pennsylvania by aholder of car

trust securities against the trustee under one of the car trusts

on this same road, a decree was entered directing the trustee to

sell the cars in lots at public sale, on three weeks notice by

advertisement, and to deliver to the purchaser his order

on the receiver of the railroad company for the delivery of the

cars, wliich was to be taken by the purchaser as a delivery of

them, free of all trusts and claims. It was further decreed

that the cars should be sold as they stood, without warranty
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of their condition, and that the trustee shouhi report the. sale

to the court, and distribute the proceeds under its order.

In Brassey vs. New York andj!iew England Railroad Com-

pany, in the Circuit Court of the United States for the District

of Connecticut; it was very recently ordered by Shipman, J.,

that car trust rolling stock in the possession of the receiver be

appraised and sold by the trustee under the car trusts, free of

any liens, in such lots as might be approved by the Board of

Managers of the Car Trust Association ; that' the trustee

might receive payment of bids in car trust certificates to a

certain extent ; that a report of the sale should be made to the

court for confirmation, upon which and payment of the bids,

the receiver should deliver possession to the purchaser. It was

further ordered that the net proceeds of the sale be distributed

among the holders of the respective sei'ies of car trust certifi-

cates, pro rata, until each holder should receive the payment

of his certificates with interest, and that the surplus should

enure to the benefit of the railroad company.

This decree was passed on a petition by tiie trustee and a

majority of the holders of the car trust certificates, that the

trustee might have leave to sell. The court held that as a

sale was asked for, terms could be imposed as the condition of

granting it, to the extent above indicated.

The petition and decree were opposed by the majority of the -

certificate holders. Prior to the receivership, the railroad

company had paid ten per cent, of the principal of the bulk of

the certificates.

The order reserved for future considerg,tion the question of

payment for the use of the rolling stock by the receiver.

The practice adopted in this case of a sale under the

direction of the court having jurisdiction by its receiver

over the railroad company, will aid in the solution of a very

difficult problem which has presented itself in connection with

the retaking of rolling stock by a trustee on default. Even
should the railroad company, in accordance with the provisions

of the trust, be ready to deliver the rolling stock to the



AMERICAN BAR ASSOCIATION^ 45

trustee, how is the trustee to receive it, and what disposal can

he make of it, pending a sale ? He clearly must provide a

place to keep it in at the expense of the trust, and this, in the

case of some of the large car trusts, would be a very difficult

and expensive matter. In one of these, now in default, it has

been estimated' that the cars belonging to the trust would, if

joined together, form a continuous train of seventy-three miles.

To provide for the reception and custody until a sale of such

an enormous amount of property, would be a matter of so

great expense as to constitute a very heavy burden upon the

assets of the trust.

Another serious difficulty in retaking rolling stock, would

arise in the case of a company that hsis made default in its

car trust payments, but has not passed into the hands of a

receiver. It is well known that the cars of a railroad com-

pany are at any one moment scattered throughout many

diiferent states, and in the temporary possession of many
different companies. The railroad company might acknowl-

edge the right of the trustee to retake the cars, and place no

obstacle in his way, but at the same time refuse to perform the

legal duty imposed upon it by its contract of delivering them

to the trustee at some reasonable place on the line of its road.

How, practically, can the trustee obtain possession of the prop-

erty in such a case ? I must content myself with asking the

question. The experiment has never been tried. Fortunately,

there is no difficulty in this respect where a receiver is in

possession, and such is usually, if not invariably, the case,

where a railroad has become insolvent and has defaulted on

its obligations.

A few words as to the commercial aspect of car trust securi-

ties may not be out of place.

In discussing this subject, it will be important to bear in mind

that the holders of these securities, in a business point of view

and free from all legal technicalities, stand in the position of

one who has loaned money to a railroad company upon the
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security of a lien or mortgage upon cars or locomotives—that

is upon personal property. The value of the securities depends

upon several considerations.

First, upon the continuing solvency of the railroad company.

As the company invariably gives its obligation in some shape

or other to pay for the rolling stock, which is the debt to be

secured, the vital importance of this consideration requires no

comment.

Secondly, on the relative value, at any time, of the rolling stock

upon which the securities are based. In some cases, car trust

securities have become of doubtful value because the rolling

stock was built at a time of high prices, and because no cash pay-

ments were made for it at the time of the delivery to the com-

pany. In other words, the capitalist may find himself in the

position of having loaned money to the full value of the property,

upon a chattel at a time of high market prices for such

property and the market price has fallen after the loan was

made. It is clear that so far as his collateral security is con-

cerned, it may soon cease to be of suiEcient. value to protect

the loan.

The third consideration is one which is not so frequently

thought of Cases that I have cited, show that car trust

securities, in the creation of which both of the above con-

siderations have been over-looked to a greater or less extent

have nevertheless not become in default, because, upon the

appointment of a receiver for the railroad company, the property

proved to be necessary for the operation of the road. It is

important, therefore, to consider in making a sale of rolling

stock to a railroad company on a car trust, whether the road

is thereby so fully equipped in order to meet the requirements

of its traffic in prosperous times, that upon the recurrence of a

depression in railroad business, the company can carry on its

decreased traffic without the cars and locomotives thus pur-

chased. If it can do so, such rolling stock as has not been in

great part paid for may be thrown back on the hands of the

car trust. This, and the insolvency of the road occurring at
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tte same time, may leave tbe investor without security or pro-

tection for the re-payment of his loan.

Two years ago this form of investment was highly esteemed

by capitalists and nearly all car trust securities stood in the

market substantially at par. The ease with which they were

placed on the market may perhaps have led to a failure in

the creation of some of the trusts to observe some of the im-

portant considerations which I have referred to, for the pro-

tection of the investors. This has led to numerous defaults

recently, and this entire class of investments have suffered

somewhat in public estimation, perhaps to an unreasonable

extent.

There can be no doubt that car trusts can be so organized

that they may be a perfectly safe form of investment, and

there is no reason why, with proper care in their creation and

administration, they should not again be so esteemed by the

business world and regain their former popularity with in-

vestors. The value to railroad companies of this new; method

of obtaining additional rolling stock is certainly very great,

as it enables them to secure it at once at a small present out-

lay and to use it in such a way that it can pay for itself out

of its own earnings.

I am aware that my treatment of the subject of this paper

may seem inadequate. In the earlier part of it, the

many important legal questions touched upon could only be

treated very briefly, for lack of space, and some of the cases

cited in the latter part of it are not, strictly speaking, adjudi-

cated cases, but rather in the nature of decrees entered by

consent of the parties in interest. But I have thought it worth

while to cite them, as they may prove to be of interest to the

members of the profession engaged in litigation of this kind.

Neither in the arguments of counsel nor in the opinions of the

courts is to be found anything like full discussion of the

new questions that have arisen in connection with car trust
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securities ; I have had, therefore, to content myself with some-

what meagre materials in preparing this part of the subject.

The field that I have worked may be said to be nearly virgin

soil, and nihil est shnul inventum et perfectum/^

*The germ of the modern idea of a car trust ia found at a ranch

earlier period in the history of corporations in PennBvlvania. In 1845
the Board of Managers of the Schnylkill Navigation Company
negotiated a loan for the purpose of "constructing or purchasing [canal]

barges, the construction and use of the barges to be controlled by the

board," but " the ownership to be vested in three trustees, to be held as

security for the payment of the loan." Afterwards the purchase of cars

was included in the scheme. The bonds issued for the loMn bore interest, and
the principal was payable in ten annual installments. Under the arrange-

ment made the trustees were to transfer the barges and cars to the company
when the loan was fully repaid. The company issued the bonds, p\ircbased

barges and cars from time to time, and after the lapse of about two years

transferred them to trustees as security for the bondholders, with au-

thority, in case of default by the company on the bonds, to sell any part of

the property, upon the requisition of any bondholder. The trustees exe-

cuted a deed of trust upon these terms, and "leased "the barges to the

company "for a rent depending on the clear profit that might be lierived

from their use on the canal," and " leased " the cars to the company for a
nominal consideration.

In 1848 a new arrangement was made by which the trustees were author-

ized to sell the barges trom time to time for the benefit of the trust, and
to "grant the use" of the cars to the Navigation Company on condition

that it would pay the trustees all their expenses for repairing, etc., and
would put them in funds to pay the principal and interest of oiitsianding

bonds. Similar loans were afterwards made by this company, down to

1865, and in some of the later ones locomotives were included.

The sales to be made by the trustees were of the nature of the one con-
sidered by the court in the case of the Lehigh Coal and Navigation Com-
pany vs. Field, cited above. This system of selling canal boats upon the
installment plan, under a conditional sale, was very common on canals in
Pennsylvania for many years, and as early as fifty years ago.

The first legislative sanction ot a rolling stock contract is probably to

be found in an act of the Legislature of 'Pennsylvania, approved April
7th, 1852, (Pamph. Laws, 1852, p. 261). This act vested the franchises
and the entire property of the Schuylkill Navigation Company in its

President and Board of Managers as trustees for its creditors. The trustees
were authorized to borrow money to purchase boats and cars and to secure
its repayment "by a specific (iledge of the property acquired by such
money ;" until its repayment, the boats and cars were to be " held by the
trustees specifically for" such repayment, and "without liability for any
other debt or obligation whatever."

It may be said that this act is interesting as being a species of legisla-
tive receivership of an insolvent corporation. It was passed, as the pre-
amble of the act states, upon the petition of creditors of the company.
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