


FROM THE

UNITED STATES GOVERNMENT
THROUGH THE

SUPERINTENDENT OF DOCUMENTS

4..AISI.3A. ^44^'/....

§"506 Rev. Stat, prohibits the withdrawal of this book for home use.

Digitized by Microsoft©



0"

Cornell University Library
HD 2780.A2

Federal anti-trust decisions.Cases decid

3 1924 019 367 444

Date Due

KRJRN



This book was digitized by Microsoft Corporation in

cooperation witli Cornell University Libraries, 2007.

You may use and print this copy in limited quantity

for your personal purposes, but may not distribute or

provide access to it (or modified or partial versions of it)

for revenue-generating or other commercial purposes.

Digitized by Microsoft®



Digitized by Microsoft®



Digitized by Microsoft®



FEDERAL
ANTI-TRUST DECISIONS

CASES DECIDED IN UNITED STATES COURTS

ARISING UNDER, INVOLVING, OR GROWING

OUT OF THE ENFORCEMENT OF

THE ANTI-TRUST ACT OF JULY 2, 1890

(26 Stat., 209)

INCLUDING A FEW SOMEWHAT SIMILAR DECISIONS

NOT BASED UPON THAT ACT

1890-1899

PREPARED AND EDITED BY

JAMES A. FINCH
BY DIRECTION OF THE ATTORNEY-GENERAL

VOL. 1

WASHINGTON
GOVERNMENT PRINTING OFFICE

1907

Digitized by Microsoft®



Digitized by Microsoft®



CASES REPORTED.
VOIjS. 1 AND a.

A. Booth & Co. i:. Davis, 127 F., 875 2—318.

131F.,31 ....2—566.
Addyston Pipe & Start Co., U. S. i:, 78 F., 712 1—631.

85 F., 271 ^ 1-772.

175 U. S., 211 ^ 1—1009.

Agler, U. S. v., 62 F., 824 1—294.

Alexander!'. United States, 201 U. S., 117 2—945.
American Biscuit & Manf g. Co. v. Klotz, 44 F., 721 1—2.

American Braise Beam Co. v. Fungs, 141 F. , 923 2—826.

American Preservers' Co. , I^ishop v. , 51 F. , 272 1—49.

105 F., 845 2-51.
Ameiican School-Furniture Co., :\retcalf v., 108 F., 909 2—75.

llSfF., 1020 2—111.

122 F., 115 2—234.

Anderson c. United States., 82 F., gg? 1—742.

171 U.S., 604 1—967.

V'frmour & Co., U. S. v., 142 F., 808. 2—851.

Atchison, T. & S. F. Ry. Co., Prescott & A. C. Ry. Co. r.,-

73 F., 438 1—604.

84 F., 213.. (note) 1—604.

Atchison, T. & S. F. Ry. Co., U. S. v., 142 F., 176 2—831.

Barber Asphalt Paving Co., Field c, 117 F., 925 2—192.

194 U.S., 618 2-555.

Bay (Cincinnati, Portsmouth, Big Sandy and Pomeroy Packet

Co. i'.), 200 U. S., 179
'

2—867.

Beef Trust cases. See U. S. c. Swift, and U. S. r. Armour & Co.

Bement v. National Harrow Co., 186 U. S., 70 2—169.

Bishop V. American Preservers' Co., 51 F., 272 1—49.

105 F., 845 2—51.

Bhndell v. Hagan, 54 F., 40 '. 1—106.

56 F. , 696 1—182.

Block /. Standard Distilling & Distributing Co., 95 F., 978 1—993.

Board of Trade i\ Christie Grain & S. Co., 116 F., 944 (note) 2—233.

121 F.,608 2—233.

125 F., 161 (note) 2—233.

198 U. S.,236 2—717.

Ill
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IV CAPES REPORTED.

Bobbs-:\Ierrill Co. , . Strau?, 1 39 F. , 1 5.t 2—755.

Booth A Co. /'. Davw, 127 F., S7.t '2— 31.S.

131 F., 31 2—566.

Buchanan, Foot ,:, 113 F., 1.^6 2—103.

Caniors-McConnell Co. r. McConnell, 140 F., 412 2—817.

140F., 987 2—825.

Carter-Crurae Co., Cravens c, 92 F., 479 1—983.

Carter-Cnime Co. r. Peurrung, 86 F. , 439 1—844.

Cassidy, 1'. S. r., 67 F., 698 1—449.

Central Coal & Coke Co. r. Hartman, 111 F. , 96. 2—94.

Central Railroad and Banking Co. of Ua., Clarke '•., 50 F., 338.. 1—17.

Charles E. Wisewall, The, 74 F., 802 1—608.

86 F., 671 1—850.

Chattanooga Foundry & Pipe Works, City of Atlanta r.,

101 F., 900 2—11.

127 F., 23 2—299.

203 TJ. S., — (note) 2—299.

Chesapeake & 0. Fuel C..., V. S. r., 105 F., 93 2—34.

115 F., 610 2—151.

Chicago Wall Paper Mills r. General Paper Co., 147 F., 491 2—1027.

Christie Grain* Stock Co., Bd. of Trade r, 116 F., 944 (note) 2—233.

121 F., 608 2—233.

125F., 161.... (note) 2—233.

198 U. S., 23(i 2-717.

Cincinnati, N. O. & T. P. Ky. Co., Thomas r., 62 F., 803 1—262.

Cincinnati, Portsmouth, Big Sandy and Pomeroy Packet Co. r.

Bay, 200 U. S., 179
.' 2-867.

City of Atlanta /. Chattanooga Foundry & Pipeworks,

101 F., 909 2—11.

127 F., 23 2—299.

203 U. S. — . . (note) 2—299.

Clarke c. Central Railroad & Banking Co. of (ia., 50 F., 338 .... 1—17.

Coal Dealers' Association of Cal., U. S. c, 85 F., 252 1—749.

Comer, Waterhouse r., 55 F., 149 1—119.

Connolly, Union Sewer-Pipe Co. < ., 99 F., 354 . . . ; . 2—1.

184 U. S., 540 2—118.

Continental Tobacco Co., Whitwell ('., 125 F., 454 2—271.
Corning, In re, 51 F. , 205 1—33.

Cravens ,: Carter-Crume Co., 92 F., 479 1—983.

Davis etal., A. Booth & Co. /., 127 F., 875 2—318.
131 F., 31 2—5G{i.

U)ebs, U. S., c, 64 F., 724 1—322.
Debs, In re., 158 U. S., 564 1—565.
Delaware, L. & W. R. Co. i: Frank, 110 F., (>S9 2—81.
Delaware, L. & W. R. Co. r. Kuttsr, 147 F., 51 2—1021.
D. F. Loewe & ( o. , . T.awlor, 130 F. , 633 2—563.

142 F„ 216 2—854.
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CASES RKPORTED. V

Deiiuehy r. MyNulta, 86 F., 825 1—855.
77 F., 900. (note) 1—856.

Dueber Watch Case Mfg. Co. /. Howard Watch and Clock Co.,

55 F., 851 1—178.

66 F., 637 1—421.

F. C. Kniglit Co., U. S. r., (iO F., 306 1—250.

60 F., 934 1—258.

156 U. S., 1 1—379.
E. Howard Watch & Clock Co., Dueber Watch Case Mfg. Co. r.,

55F.,851 1—178.

66 F., 637 1—421.
Elliott, U. S. I., 62 F., 801 1—262.

64 F. , 27 1—311.
Ellis V. Inman, Poulsen & Co., 124 F., 956 2—268.

131 F., 182 2—577.

Evans v. Lowenstein, 69 F., 908. 1—598.

Farmers' Loan & Trust Co. r. Northern Pac. R. Co.,60F., 803 1—257.
Field r. Barber Asphalt Pavinp; Co., 117 F., 925 2—192.

194 IT. S., 618 2—555.

Foot V. Buchanan, 113 F., 156 2—103.

Frank (Delaware, L. & W. R. Co. ;.), 110 F., 689 2—81.

Geiger (Otis Elevator Co. d. ), 107 F., 131 2—66.

General Electric Co. v. Wise, 119 F., 922 2—205.

General Paper Co. '•, Chicago Wall Paper Mills, 147 F., 491 2—1027.

Gibbs V. McNeeley (Shingle Trust), 102 F., 594 2—25.

107F.,210 2—71.

118 F., 120 2—194.

Grand Jury, In re, 62 F., 840 1—301.

Greene, In re., 52 F., 104 1—54.

Greenhut, U. S. c, 50 F., 469 1—30.

Greer, Mills & Co. v. Stoller, 77 F.,1 1—620.

Griffin & Shelley Co., T. S. Consolidated S. R. Co. v., 126 F., 364.. 2—288.

Gulf, C. & S. F. Ry. Co. ». Miami S. S. Co. , 86 F. , 407 1—823.

Hadley Dean Plate Glass Co. v. Highland Glass Co., 143 F., 242. 2—994.

Hagan, Blindell'ji., 54 F., 40 1—106.

56 F., 696 1—182.

Hale, In re., 139 F., 496 2—804.

Hale V. Henkel, 201 U. S., 43 2—874.

Harriraan v. Northern Securities Co., 132 F., 464 2—578.

134F., 331 2—618.

197 U. S., 244 2—669.

Harrington, Pidcock /., 64 F., 821 1—733.

Hartman, Central Coal & Coke Co. !'., Ill F^, 96 2—94.
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VI OASES REPORTED.

HartQian i: John D. Parks & Sons Co., 145 F., 358 2—999.

Hench, National Harrow Co. v., 76 F., 667 1—610.

83 F., 36 1—742.

^ 84 F., 226 1—746.

V Henkel, Hale <., 201 U. S., 43 2—874.

In re Hale, 139 F. , 496 2—804.

y^enkel, McAlisterr., 201 U.S., 90 2—919.

Highland Glass Co., Hadley Dean Plate Glass Co. r.,143 F., 242. 2—994.

Hopkins, U. S. r., 82 F., 529 1—725.

84 F., 1018 : 1—748.

171 U.S., 578 1—941.

Howard Watch & Clock Co., Dueber Watch Case Mf'g Co. /.,

55 F., 851 1-178.

66 F., 637 1—421.

In re Corning, 51 F., 205 1—33.

In re Debs, petitioner, 158 V. S. , 564 1—565.

U. S. V. Debs, 64 F., 724 1—322.

In re Grand Jury, 62 F., 840 1—301.

In re Greene, 52 F., 104 1—54.

In re Hale, 139 F., 496 2—804.-

Hale r. Henkel, 201 U. S., 43 2—874.

In re Terrell, 51 F., 213 '. 1—46.

Inman, Poulsen & Co., Ellis c, 124 F., 956 2—268.

131 F., 182 2—577.
lola Portland Cement Co. , Phillips )>. , 125 F. , 593 2—284.

Jayne, Loder r., 142 F., 1010 2—976.
Jellico Mountain Coke & Coal Co., U. S. .., 43 F., 898 1—1.

46 F., 432 1—9.
John D. Parks & Sons Co., Hartman r., 145 F., 358 2—999.
Joint Traffic Association, U. S. .., 76 F., 895 1—615.

89 F. , 1020 1—869.

171 U. S., 505 1—869.

Kinsey Co. r. Board of Trade, 198 U. S. , 236 2—717.
Klotz, American Biscuit & Manfg Co. c, 44 F., 721 1—2.
Knight Co., U. S. f., 60 F., 306 1—250.

60 F., 934 1-258.
156 U. S., 1 1-379.

Kutter, Delaware, L. & W. R. Co. r., 147 F., 51 2-1021.

Lawlor, Loewe v.
,
130 F. , 633 2 563.

142 F. , 216 2—854.
Licorice Paste Trust. See U. S. i: MacAndrews & Forbes Co.
Loder r. Jayne, 142 F., 1010 2—976.
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CASES REPORTED. VII

Loewe & Co. v. Lawlor, 130 F., 633 2—563.
Loeweetal. v. Lawlor, 142 F., 216 2—854.

Lowenstein v. Evans, 69 F., 908 1—598.
Lowry V. Tile, Mantel & Grate Ass'n, 98 F., 817 1—995.

106F.,38 2—53.

Lowry, W. W., Montague & Co. t>., 115 F., 27 2—112.

193 U. S.,38 2—327.

McAlisteru Henkel, 201 U. S., 90 2—918.

McConnell, Camors-McConnell Co. ?)., 140 F., 412 2—817.

140 F., 987 2—825.

McNeeley, Gibbsi'., 102 F., 594 .• 2—25.

107 F., 210 2—71.

118 F., 120 2—194.

McNulta, Dennehy t;., 86 F., 825 1—855.

Metcalf ? . American School Furniture Co., 108 F., 909 2—75.

113 F., 1020 2—111.

122 F., 115 2—234.

Miami S. S. Co., Gulf, C. & S. F. By. Co. I)., 86 F., 407 1—823.

Milwaukee Rubber Works Co., Rubber Tire Wheel Co. v.,

142 F., 531 2—855.

Mines J!. Scribner, 147 F., 927 2—1035.

Minnesota v. Northern Securities Co., 123 F., 692 2—246.

194 U. S., 48 2—533.

Montague & Co. c. Lowry, 115 F., 27 2 112.

193 U. S., 38 2—327.

Moored. U. S., 85F., 465 1—815.

National Folding-Box & Paper Co. v. Robertson, 99 F., 985.....

.

2-A.

National Harrow Co. v. Hench, 76 F. , 667 1—610.

83 F., 36 1—742.

84 F., 226 1—746.

National Harrow Co. v. Quick, 67 F. , 130 1—443.

74 F., 443 1—608.

National Harrow Co., BementK., 186 U. S.,70 2—169.

National Harrow Co., Strait ?;., 51 F., 819 1—52.

Nelson, United States ?;., 52 F., 646 2—77.

Nelson V. United States, 201 U. S., 92 2-920.

Northern Securities Co., Harriman «., 132 F., 464 2—587.

134 F., 331 2—618.

107 U. S., 244 2—669.

Northern Securities Co., U. S. t)., 120 F., 721 2—215.

193 U. S.,197 2—338.

Northern Securities Co., Minnesota v., 123 F., 692 2—246.

194 U.S., 48 2—533.

Otis Elevator Co. v. Geiger, 107 F., 131 2—66.

Digitized by Microsoft®



VIII CASES REPORTED.

Parks, John D. & Sons Co., Hartman r., 145 F., 358 2—999.

Patterson, U. S. r, 55 F., 605 1—]33.

59 F., 280 1—244.

Peurrung, Oarter-Crume Co. «. , 86 F. , 439 1—844.

Phillips r. Portland Cement Co. , 125 F. , 593 2—284.

Pidcock /'. Harrington, 64 F., 821 ' - - - 1—377.

Prescott & A. C. K. Co. r. Atchison, T. & S. F. Co.,

73 F., 438 1—604.

84 F., 213. (note) 1—604.

Pungs, American Brake Beam. Co. p., 141 F., 923 2—826.

Quick, National Harrow Co. c , 67 F., 130 1—130.

74 F., 236 1—609.

Rice -'. Standard Oil Co., 134 F., 464 2—633.

Robertson, National Folding-Box & Paper Co. c, 99 F., 985 .. 2—4.

Robinson v. Suburban Brick Co. , 127 F. , 804 2—312.

Rubber Tire Wheel Co. i: Milwaukee Rubber Works Co.,

142 F., 531 2—855.

Scribner, Mines v.; 147 F., 927 2—1035.

Shingle Trust. See Gibbs /•. McNulty.

Southern Ind. Exp. Co. r. United States Exp. Co., 88 F., 659... 1—862.
• 92 F., 1022.. 1—993.

Southern Railway Co., Tift ))., 138 F., 753 2—733.

Standard Distilling & Distributing Co., Block r., 95 F., 978 1—993.

v^tandard Oil Co., Rice >:, 134 F., 464 2—633.

State of Minnesota r. Northern Securities Co., 123 F., 692 2—246.

194 U. S., 48 2—533.

StoUer, (Greer, Mills & Co. »'. ), 77 F., 1 1—620.

Strait /'. National Harrow Co., 51 F. , 819 1—52.

Straus, Bobbs-Merrill Co. v., 139 F., 155 2—755.

Suburban Brick Co. , Robinson w. , 127 F. , 804 2—312.

Swift & Co., r. S, ,., 122 F., .529 2—237.

196 U. S., 375 2—641.

Terrell, In re, 51 F., 213 1—46.
Thomas r. Cin., N. 0. & T. P. Ry. Co., 62 F., 803. 1—266.
Tift V. Southern Railway Co., 138 F., 753 2—733.
Tile, Mantel & Grate Ass' n, Lowry i'., 98 F., 817 1—995.

106 F., 38 2—53.
Tobacco Trust Cases. See Hale r. Henkel and McAlister v. Henkel.
Trans-Missouri Freight Ass'n, U. S. c, 53 F., 440 1—80.

58F., 58 1—186.

166 IT. S., 290 1—648.
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CASES REPORTED. IX

Union Sewer-Pipe Co. ; . Connolly, 99 F., 354 2—1.

184U. S., 540 2—118.
U. S. r. Addyston Pipe & Steel Co., 78 F., 712 1—631.

85 F., 271 1—772.

175 U. S., 211 1—1009.
U. S. v. Agler, 62 F., 824 1—294.
U. S. V. Armour & Co., 142 F., 808 2—951.
V. S. ('. Atchison, T. & S. F. Ry. Co., 142 F., 176 2—831.
U. S. r. Cassidy, 67 F,, 698 1—449.
U. 8, u. Chesapeake & Ohio Fuel Co., 105 F., 93 2—34.

115 F., 610 2—151.
U. S. ('. Coal Dealers' Association of Cal. , 85 F. , 252 1—749.
U. S. V. Debs, 64 F., 724 1—322.
In re Debs, 158 U. S., .564 1—565.

U. S. .. E. C. Knight Co., 60 F., 306 1—250.

60 F., 934 1—258.

156U. S., 1 ....: 1—379.

V. S. r. Elliott, 62 F., 801 1—262.

64F., 27 1—311.

U. S. V. Freight Association. See U. S. v. Trans-Missouri Freight

Association.

U. S. I'. General Paper Co. See Nelson r. U. S., and Alexan:'er

V. U. S.

U. S. i'. Greenhut, 50 F., 469 1—30.

U. S. /'. Hopkins, 82 F., 529 1—725.

84F., 1018 1—748.

171 U. S., 578 1—941.

U. S. ('. Jellico Mountain Coke & Coal Co., 43 F., 898 1-1.

46 F., 432 1—9.

U. S. V. Joint Traffic Association, 76 F., 895 1—615.

89 F., 1020 1—869.

171 U. S., 505 1—869.

U. S. (I. MacAndrews & Forbes Co. (Licorice Paste Trust). De-

murrer overruled by Cir. Ct. for Sn. D. of N. Y., Dec. 4, 1906.

Opinion not yet published.

U. S. V. Nelson, 52 F., 646 1—77.

U. S., Nelson i:, 201 U. S., 92 2—920.^

U.S. V. Northern Securities Co. , 120 F. , 721 2—215.

193 U. S., 197 2—238.

U. S. >: Patterson, 55 F., 605 1-133.

59 F., 280 „ 1—244.

U. S. ).. Swift & Co., 122 F., 529 2—237.

196 U. S., 375 2—641.

U. S. V. Trans-Missouri Freight Association, 53 F., 440 1—80.

58F.,58 1—186.

166 U. S., 290 1—648.

U. S. V. Workingmen's Amalgamated Council, 54 F., 994 1—110.

57F., 85 1—184.

U. S., Alexander v., 201 U. S., 117 2—945.
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X CASES EEPORTED.

r. S., Anderson (.,82F., 998 1—742.

171 U. S., 604 1—967.

U. S., Moore r., 85 F., 465. 1—815.

U. S. Consolidated S. E. Co. v. Griffin & Shelley Co., 126 F., 364 2—288.
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92 F., 1022 1—992.

Waterhouse v. Comer, 55 F., 149 1—119.

Whitwell V. Continental Tobacco Co., 125 F., 454 2—271.

Wise, General Electric Co. v., 119 F., 922 2—205.

Wisewall, The Charles E., 74 F., 802 1—802.

86 F., 671 1—850.

Workingmen's Amalgamated Council, U. S. v., 54 F., 994 1—110.

57F., 85 1—184.
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[898] UNITED STATES v. JELLICO MOUNTAIN
COKE & COAL CO. ET AL.«

(Circuit Court, M. D. Tennessee. October 13, 1890.)

[43 Fed., 898.]

Pkeliminaby Injunctions—Illegal Combinations.—Where the ma-
terial allegations of a bill filed by the United States against various
coal companies, under Act Cong. July 2, 1890, to enjoin their combi-
nation in restraint of trade, are denied by defendants' affidavits, a
preliminary injunction will not be granted, as plaintiff gives no
Indemnifying bond in case the injunction should be dissolved.*

In Equity.

This case arose on a bill filed by the United States nnder
the act of congress approved July 2, 1890, entitled "An act

to protect trade and commerce against unlawful restraints

and monopolies." All the coal companies doing business in

the city of Nashville, as members of the coal exchange, were
made parties defendant. On the preliminary hearing a

temporary injunction was refused.

W. H. H. Miller, Atty. Gen., Wm. H. Taft, Acting Atty.

Gen., and John Buhm, U. S. Atty.

a See also page 9 (46 Fed., 432).

» Syllabus copyrighted, 1891, by West Publishing Co.
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G. N. Tillman and W. L. Graribery^ fox- defendants.

Hammond, J.

This is an application for a preliminary injunction only,

and it appears to the court better to await the hearing, and

determine upon plenary proof of the exact facts those grave

questions which have been suggested, than to decide them
now upon the bare statements of the bill which are so general

in their character, and quite too barfen of any averments

of specific facts to enable the court to determine whether the

general conclusions of fact averred are true, particularly in

view of the affidavits of defendants denying some of the most
important of them ; and in this view it is unnecessary to hear

any counter-affidavits. The court is the more inclined to

this course since the bill is not that of a private citizen,

complaining of an injury to him, but only by the United
States [899] on behalf of the public, and in pursuance of a

public policy of enforcing a recent act of congress to prevent

combinations in restraint of trade and commerce. It is mani-
fest -that the act is new, and this a most important appli-

cation of it. It would more injure the defendants to grant
this preliminary injunction if, on the hearing, it should turn
out that the case does not fall within the act, than it would
injure the public to withhold the injunction until the final

hearing; and the more since the United States gives no bond
to protect the defendants against that injury, as a private
suitor would be compelled to do. When this is the situation

of the parties the rule is to refuse the preliminary injunction,

and abide the hearing. The court reserves all expression of
opinion on the subject-matter of the bill until that time, as

the best for all concerned.

[731] AMERICAN BISCUIT & MANUF'G CO. v.

KLOTZ ET AL.

(Circuit Court, B. D. Louisiana. January 8, 1891.)

[44 Fed., 721.]

Receivees—Combinations to Restbain Trade.—Defendant and his
partner sold their bakery business to complainant corporation, re-

ceiving payment in its stock, and defendant leased to it the prem-
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ises where the business was conducted, and contracted to carry
it on as the purchaser's agent, for a salary. After operating under
this arrangement for a time, he repudiated the sale, resumed pos-
session under the old firm name, and refused to account to com-
plainant. The bill was brought to enjoin him from asserting a
hostile claim, for an accounting, and a receiver. Defendant, and
his partner as intervenor, filed a cross-bill for rescission of the sale

for fraudulent representations, and tendered back the stock. Com-
plainant was practically a "trust," organized to monopolize the
business, and had already secured control of 35 leading bakeries
in 12 different states. Held that, while a case was made for a
receiver, pending litigation between ordinary parties, the prayer
would be denied, as equity would not encourage a combination in

restraint of trade, and probably illegal, under Act Cong. July 2,

1890, " to protect trade and commerce against unlawful restraints

and monopolies," and Act La. July 5, 1890, for the same' purpose."

In Equity. ,^

T. J. Seinmes and Bayne, Denegre <& Bayne, for com-
plainant.

W. S. Benedict and Rouse (& Grant, for defendants.

Before Pardee and Billings, JJ.

Pee Curiam. This cause is submitted upon an applica-

tion for a receiver. Some time in May last, the defendant

Klotz, and Fitzpatrick, his partner, composing the firm of

B. Klotz & Co., sold to the complainant their biscuit and
confectionery manufactory for the price of $259,000, and an

assumption of the debts of B. Klotz & Co., amounting to

$42,000, which it was understood and agreed should be paid

out of the income from the future business. The visible

property was estimated to be of the value of $101,000, and

the good-will of the business to be of the value of $200,000.

The price was paid in stock of the complainant's corporation,

estimated to be of value at par; that is, to be worth [722] 100

cents on the face value. The purchase was completed, price

paid, property delivered, the factory and good-will trans-

ferred by Klotz & Co. to the complainant. Klotz leased his

bakery premises to complainant for the term of years, and

contracted in writing to become, and did become, the agent

of the complainant, at a salary of $ per year. Klotz

continued to carry on the business as agent for the complain-

1 Syllabus copyrighted, 1891, by West Publishing Co.
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ant down to some time in November, when he repudiated

the sale and the lease, erased the name of complainant from

the bakery, as agent, transferred the policies of insurance

from the complainant to himself, as an individual, then to

B. Klotz & Co., and, for and in the name of the late firm,

resumed the possession of all the property he had sold to

the complainant, and the conduct of the business of the

bakery and the confectionery establishment. He did this

without resort to any legal proceedings. He thereafter

held possession adversely to the complainant, and excluded

it from the bakery. In this state of things, the complainant

filed its bill for an injunction, and for an account and for

a receiver, against Klotz and W. A. Schall, who was alleged

to be co-operating with him in the possession adverse to

the complainant. Klotz has filed an answer, and he, together

with his former partner, Fitzpatrick, who intervened by
petition fro interesse suo, have filed a cross-bill asking a

rescission of the entire transaction, i. g., the sale and the

lease, and tendering the stock which had been received by
them as the consideration of the sale. Numerous exhibits

and affidavits have been adduced by each party upon this

hearing. The recital thus given shows that, in an order in-

verted from what would be expected, we have before us a

cause in which a party who has sold and delivered a busi-

ness to another, and become his agent, and, as such agent,

was in possession of the property sold, sets up a possession

adverse to his principal, asks for a cancellation of the sale,

and the purchaser and principal asks that the agent shall

account, shall be enjoined from asserting any claim hostile

to his principal,—in a word, for a confirmation of its rights
under the purchase.

The immediate question before us is, what disposition shall

be made of the res, the business of the bakery and manufac-
tory, pending this contest? The vendor and agent asks that
he be allowed to remain in adverse possession. The pur-
chaser and principal asks for a receiver. It is clear that, as
to this provisional disposition of the res, the defendant Klotz
cannot be allowed to gain anything by his ouster of his vendee
and principal. He must stand with those equities, and none
other, which existed before the ouster. The case as to the
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appointment of a receiver must be reviewed and determined
as if he (Klotz) had filed his bill averring possession as agent,

which he asked to have changed by a decree into a possession

as owner, through the cancellation of the sale and the lease

;

that is, he must aver a legal title in the American Biscuit &
Manufacturing Company, which he seeks to have avoided
and annulled. If, as in this case, he seeks to do all this by
reason of fraud, and he establishes the fraud, a court of

equity will not refuse to hear him. He would not be estopped,

for fraud vitiates and sets aside even estoppels. Herm.
Estop, par. 22, p. 244; Pendleton v. Rickey, 32 Pa. [733] St.

58, 63. But, while he is not estopped from proceeding to set

aside the sale aild the lease by reason of his agency and his

obligations as trustee, he comes into court assailing and seek-

ing to cancel a legal title ; for until that is done his possession

is that of the complainant. Under these circumstances, until

the hearing, the practice in the courts of chancery is not to

disturb the possession under the legal title prior to the final

decree, unless a case of monstrous wrong is established.

StilweZl V. Wilkens, Jac. 280, reported in full in Edwards on
Receivers, p. 28, Lord Ei,don, when a similar question was
presented, observed

:

" The point that strucli me was whether, on 'a bill to impeach a sale
for fraud, the court interposes so strongly before the hearing as to
take away the possession from persons holding it under the effect of
deeds not yet set aside by decree."

And he holds that " it was not the general habit of the

court." There the case was so monstrous, and the proof was
so strong, that " it was hardly possible that the transaction

could stand," and the legal title was interfered with.

This is a leading case, and gives what we find is the rule.

The possession under the title is not disturbed unless the

proof of fraud is so strong as to lead the court to the clear

conviction that it will, on the final hearing, be established.

The fraud set up and relied upon by the defendant and in-

tervenor is false and fraudulent representations by the agents

of the complainant in this: that they represented that the

stock was fully paid-up stock, whereas, in truth and fact, it

was none of it paid up in money, and only paid up in part,

and, to the extent of that part, by transfer of plants or

bakeries and manufactories at an estimated value as capital.
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The stock deliA^ered to the defendant and intervener was not

paid up until it was issued to them, and was paid for by a

transfer of the bakery and good-will; and then it became

paid up, and they were discharged from all liability to be

made to contribute as shareholders therefor.- The testimony

as to Avhat was represented by complainant's agents about

the stock being paid up is conflicting; but, when viewed in

connection with the circumstances under which the stock

was received, fails to satisfy us, upon this preliminary hear-

ing, that any false representations are proved to have been

made. The case of the defendant and intervener, set up in

their cross-bill, whereby they oppose the appointment of a

receiver, is that of parties Avho seek to rescind a deed on the

ground of fraud, Avhich Tipon this hearing they fail to estab-

lish. '

So far we have considered the question of appointing a

receiver of the property in controversy inter partes, and

mainly from the stand-point presented by the defendant's

showing, and thereon such appointment seems proper, and

we should accord it, but for an aspect of the case originally

suggested by the defendant, when the case was pending in

the state court, apparently abandoned here, but sufficiently

brought to our notice by the exhibits of both parties. We
are not satisfied that the complainant's business is legiti-

mate. "While the nominal purpose of the complainant's cor-

poration, as stated in its charter, is the manufacture and

[724:] sale of biscuit and confectionery, its real scope and

purpose seems to be to combine and pool the large com-

peting bakeries throughout the country into practically

what is known and called a " trust," the effect of which

is to partially, if not wholly, prevent competition, and

enhance prices of necessary articles of food, and secure,

if not a monopoly, a large control, of the supply and prices

in leading articles of breadstuffs. The case shows that

an insignificant number of shares of complainant's stock

was unconditionally subscribed for, apparently enough to

qualify directors; but the great mass was taken and held

by irresponsible parties, to be used in parceling out as full-

paid stock to such leading and successful bakeries through-

out the country as could be induced to come in on an agreed
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value of the property and a large estimate of good-will.

Each bakery when secured to be carried on by its former
managers, subject, however, as to control of funds, ter-

ritory, prices, and competition, to the central management;
all profits pooled, and of course division thereof to be
made on the basis of the stock assigned to each bakery.

Under this arrangement complainant has already secured

the control, and pooled the business, of 35 of the leading
bakeries in 12 different states of the west and south, and is

evidently seeking more constituents. The act of congress

approved July 2, 1890, entitled "An act to protect trade

and commerce against unlawful restraints and monopolies,"

expressly prohibits, under severe penalties, " every contract,

combination, in the form of trust or otherwise, or conspir-

acy, in restraint of trade or commerce among the several

states," and declares punishable " every person who shall

monopolize, or attempt to monopolize, or combine or con-

spire with any other person or persons to monopolize, any
part of the common trade or commerce among the several

states." The enforcement of this act is, by the statute, de-

volved upon the circuit courts of the United States. The
first and third sections of an act of the legislature of Louisi-

ana, approved July 5, 1890, entitled "An act to protect trade

and commerce against unlawful restraints and monopolies, and

to provide penalties for the violation of this act," declare

:

" Section 1. That every contract, combination in the form of trust,

or conspiracy in restraint of trade or commerce, or to fix or limit the
amount or quantity of any article, commodity, or merchandise to be
manufactured, mined, produced, or sold in this state, is hereby de-

clared illegal."
" Sec. 3. That every person who shall monopolize, or attempt to

monoporize, or combine or conspire with any other person or persons
to monopolize, any part of the trade or commerce within the limits of

this state, shall be deemed guilty of a misdemeanor, and, on conviction

thereof, shall be punished by a fine not exceeding five thousand dol-

lars, or by imprisonment not exceeding one year, or by both said

punishments, in the discretion of the court."

In construing the federal and state statutes, we exclude

from consideration all monopolies which exist by legislative

grant ; for we think the word " monopolize " cannot be

intended to be used with reference to the acquisition of ex-

clusive rights under government concession, but that the

law-maker has used the word to mean " to aggregate " or
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" concentrate " in the hands of few, practically, and, as a

matter of fact, and according to the known results of human
action, to the exclusion of oth- [725] ers; to accomplish this

end by what, in popular language, is expressed in the word
" pooling," which may be defined to be an aggregation of

property or capital belonging to different persons, with a

view to common liabilities and profits. The expression in

each law " combination in the form of trust " would seem to

point to just what, in popular language, is meant by pooling.

Now it is to be observed that these statutes outline an

offense, but require for its complete commission no ulterior

motive, such as to defraud, etc.; and, further, that the lan-

guage is altogether silent as to what means must be used to

constitute the offense. The offense is defined to " combine

in the form of trust, or otherwise, in restraint of trade or

commerce," and " to monopolize, or yttempt to monopolize,

any of the trade or commerce." To compass either of these

things, with no other motive than to compass them, and by
any means, constitutes the offense. One just and decisive

test of the meaning of the expression " to monopolize " is

obtained by getting at the evil which the law-maker has en-

deavored to abolish and restrict. The statutes show that the

evil was the hindrance and oppression in trade and commerce
wrought by its absorption in the hands of the few, so that

the prices would be in danger of being arbitrarily and ex-

orbitantly fixed, because all competition Avould be swallowed
up, so that the man of small means would find himself ex-

cluded from the restrained or monopolized trade or commerce
as absolutely as if kept out by law or force. If this is the
meaning of the defining words, does not this corporation, thus
glutted with the 35 industries of 12 states, disclose an " at-

tempt to monopolize ? " So far, therefore, as the complain-
ant's business is a combination in restraint of trade, or is an
" attempt to monopolize, or combine, in the form of a trust,

or otherwise, any part of trade or commerce," as these words
are properly defined, the law stamps it as unlawful, and the
courts should not encourage it. Aside from this, the com-
plainant's business, even if lawful, being of the kind shown
above, is not of that meritorious kind that it should be
encouraged by a court of equity. The appointment of a re-
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ceiver by a court of equity is not a matter of strict right, but
of judicial discretion. Fosdick v. Schall, 99 U. S. 236. It

falls within that class of interlocutory remedies which courts

must grant or withhold, according to a discretion conscien-

tiously exercised, upon a consideration of all the facts which
a cause presents, involving the rights of the parties and the

interests of the public. The attempt to accumulate in the

hands of a single organization the business of supplying
bread itself to so large a portion of the poor, as well as the

rich, people of the United States shoiild not be favored by a

court of equity. It carries with it too much of danger of

excluding healthy competition, thereby increasing the diffi-

culty to the general public of participating in a most useful

business, as well as adding to the possibility of multitudes of

citizens being temporarily, at least, compelled to pay an
arbitrary and high price for daily food.

Wliatever we may feel compelled to do, on the iinal hearing
of this cause, towards recognizing the complainant's legal

rights, and compelling a faithless trustee to account, we are

clear that at this preliminary stage, [726] with our present

impressions of the character and general scope of complain-

ant's business,' the court ought not, by the appoiiitment of a

receiver, to aid complainant to perfect, and perhaps to en-

large, his combination or trust ; and the refusal to aijpoint a

receiver can result in no serious and lasting injury to com-

plainant, because the shares of stock of complainant company,

forming the entire consideration of complainant's purchase,

have been tendered in court, and may be impounded, to be

held as security for any damages susceptible of proof result-

ing from defendant's mismanagement of the property pend-

ing the suit. The motion for a receiver is denied.

[433] UNITED STATES v. JELLICO MOUNTAIN
COAL & COKE CO. ET AL.«

(Circuit Court, M. D. Tennessee. June 4, 1891.)

[46 Fed., 432.]

CoNSPiEACY

—

^Teust COMBINATION—INTERSTATE COMMERCE.—An agree-

ment between coal mining companies operating chiefly in one state

o See also page 1 (43 Fed., 898).
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and dealers in coal in a city in another state, creating a coal ex-

change to advance the interests of the coal business, to treat all

parties to the business in a fair and equitable manner, and to estab-

lish the price of coal, and change the same from time to time, by

which it was agreed that the price of the coal at the mines should

be 4i cents, the freight being 4 cents, and the margin of the dealer

should be 4* cents, making the price to the consumer 13 cents, and

that, whenever the price of the coal is advanced beyond an ad-

vance in freights, one-half the advance shall go to the mine owner,

and the other half to the dealer, and a penalty was provided by

fine, of any member selling coal at a less price than the price fixed

by the exchange, and by which it was forbidden for owners or

operators of mines to sell coal to any person other than members of

the organization, and for dealers to purchase of miners who were
not members, but exempting coal used for manufacturing and steam-

boat purposes from the prices prescribed until all the mines tribu-

tary to that market shoud come Into the exchange, or until the

exchange could control the prices of coal used by manufacturers,

is within the language of Act Cong. July 2, 1890, declaring " every

contract or combination in the form of a trust or otherwise, or con-

spiracy in restraint of trade or commerce among the several states,"

and also the monopolizing, or combination with another to monopo-
lize, trade or commerce among the several states, a misdemeanor."

In Equity. On bill for injunction.

John Ruhm, U. S. Atty., Lee Brooch^ Asst. Dist. Atty.,

and James Trimble., for the United States.

Tillm^an <£i Tillman, Henderson c& Jourolman, and Hill &
Granterry, for defendants.

[433] Key, J.

The petition in this case is filed against the members of
the Nashville Coal Exchange. The membership of the ex-

change is composed of various coal mining companies oper-
ating mines in Kentucky and Tennessee, chiefly in Kentucky,
and of persons and firms dealing in coal at Nashville, Tenn.
It is alleged that the purposes, objects, and agreement of the
defendants are in violation of an act of congress approved
July 2, 1890, entitled "An act to protect trade and commerce
against unlawful restraints and monopolies," and the peti-

tion seeks to restrain and prevent the violations of the act
by injunction under section 4 of the law. The first section

a Syllabus copyrighted, 1891, by West Publishing Co.
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of the act declares that " every contract or combination in

the form of trust or otherwise, or conspiracy in restraint of

trade or commerce among the several states, is declared ille-

gal." The second section declares that " every person who
shall monopolize, or combine or conspire with another person
or persons to monopolize, any part of the trade or commerce
among the several states * * * shall be guilty of a mis-

demeanor." A violation of the first section is a misdemeanor
also. By the fourth section jurisdiction is conferred upon
the circuit courts of the United States to prevent and restrain

violations of the act, and it is made the duty of district attor-

neys in their respective districts, under the direction of the

attorney general of the United States, to institute proceed-

ings in equity to prevent and restrain such violations. The
articles of agreement between the defendants provide, among
other things, that the objects of this exchange are, " To do
all in its power to advance the interests of the coal business

at Nashville, to treat all parties to this agreement in a fair

and equitable manner, and to establish prices on coal at Nash-

ville, Tenn., and to change same from time to time, as occa-

sion may require." Prices to consumers at Nashville are to

be established so as to sell coal at a fair and reasonable price,

so as to allow all parties a fair profit for their product.

Every person, firm, or corporation owning or operating mines

who ship coal to Nashville shall be eligible to membership in

this exchange, and all coal dealers in the city of Nashville

are also eligible to membership. None others are eligible.

Any member of the exchange who may withdraw from it,

and continue in the coal trade in Nashville, or ship any coal

to Nashville, shall forfeit and relinquish all interest of any

and every kind, however obtained or accrued. The exchange

will from time to time establish prices at which coal shall be

sold in Nashville. Coal classed as No. 1 shall be valued at

the mines at 4| cents minimum price for bushel of 80 pounds

lump, and freight being 4 cents, the dealer's margin to be 4

J

cents, making the price of lump coal 13 cents per bushel;

No. 2 to be valued at 5 cents at the mine; No. 3 at 6 cents;

and when the above prices are advanced in excess of the ad-

vance in freights, then one-half the advance shall go to the

mine owners and one-half to the dealers. Every member
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found guilty of selling coal at a less price than the price

fixed by the exchange, either directly or indirectly, shall be

fined 2 cents per bushel and $10 for the first offense, and 4

cents per bushel and $20 for the second offense. A majority

of all the members shall constitute a quorum for the transac-

tion of business. Owners or operators of mines [434] shall

not sell or ship coal to any person, firm, or corporation in

Nashville, or AVest Nashville, or East Nashville, who are not

members of the exchange, and dealers shall not buy coal from

any one not members of the exchange. All coal used for man-

ufacturing and steam-boat purposes shall be exempt from

prices made by the exchange until all mines tributary to this

market shall become members of the exchange, or until the

exchange can control prices to govern coal used by manufac-

turers. No coal shall be sold in any month to be delivered

in any following month except at prices fixed for the par-

ticular month in which coal so sold is to be delivered. Fines

and penalties are declared, so as to enforce the stipulations

embodied in the constitution and by-laws of the exchange.

It can hardly be denied that such provisions as these, by a

body of persons such as compose this exchange, is a contract

or combination in restraint of trade or commerce, or an

attempt Ijetween different persons to monopolize a part of the

trade or commerce, between parties who are citizens of or

reside in different states. It is shown that several mining

companies in Kentucky engaged in raising coal, and most of

the coal dealers of Nashville, Tenn., have entered into the

foregoing mentioned arrangement. It is insisted for the de-

fendants that the subject of agreement is not interstate com-

merce; that the obligation as to the mining companies ends

at the mines. The price is fixed and paid at that point, and

consequently controversies in regard to the contract as to

them belong exclusively to the courts of the state of Ken-
tucky ; that, so far as the dealers are concerned, the price of

the coal is fixed for its sale at Nashville, and after it becomes

their property by delivery to them, and therefore the courts

of Tennessee have the jurisdiction as to them. Various

authorities are cited, and the debates in the senate of the

United States are read, to sustain this view of the case. As

Digitized by Microsoft®



U. S. V. JELLICO MOUNTAIN COAL & COKE CO. 13'

Opinion of tlie Court.

I understand the contention of defendants' counsel it is

that the agreement is not violative of the terms of the act of
July 2, 1890 ; but, if it is, the act is unconstitutional : First.
Because the constitution confers upon the courts of the United
States in such a case jurisdiction over " controversies between
citizens of different states." That the fact that parties to a

contract are citizens of different states does not confer juris-

diction. There must be a controversy between the parties

to the contract, and this litigation is not a dispute between
the contracting parties, but between the government and
these parties. Second. That the act creates and defines crim-
inal offenses, and the constitution provides that the " trial of

all crimes except in cases of impeachment shall be by jury,"

and that section 4 of the act, so far as it attempts to give

circuit courts of the United States equitable jurisdiction over

the violations of the act, is unconstitutional. It is insisted

the proceeding authorized is, in substance, an information in

e(iuity charging defendants with a misdemeanor.

I shall not enter into a discussion of the constitutionality

of the law. A court, especially an inferior one, should hesi-

tate long and consider carefully before it should declare an
act of congress, passed after deliberation and debate, and
approved by the president, unconstitutional. The [135]

reasons for such a decision in such a case should be clear and

undeniable. If doubtful or questionable, the doubt should be

resolved in favor of the law. The arguments against the

validity of the act have been urged with great plausibility

and strength, and an array of authorities have been read as

sustaining the views of defendants' counsel. The positions

of defendants' counsel have been met with equal force and

ability by those representing the government, and many
authorities have been referred to in support of the power of

congress to pass the law; and without nicely adjusting and

weighing the opposing views of counsel, enough appears to

prevent me from declaring the act, or any part of it, as out-

side of the powers granted to congress by the constitution.

' The remaining question is whether the agreement and reg-

ulations between the defendants are a " contract or combina-

tion in restraint of trade or commerce between states ;
" are
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they evidence of a combination to monopolize " any part of

the trade or commerce " between the states of Tennessee and

Kentucky? The coal mines are in Kentucky, and the coal

is to be mined there for a certain price, and the agreement

contemplates its shipment to Nashville. To be sure it is not

to be transported thither by the defendants or any of them,

but the price for which it is to be shipped is fixed or stated,

and becomes a part of the price for which the coal is to be

sold at Nashville ; and when the prices fixed " are advanced

in excess of the advance in freights, the one-half of the ad-

vance shall go to the mine owners and one-half to the deal-

ers." In making the agreement the transportation of the

coal from Kentucky to Nashville was a necessary incident

to and element in the arrangement, and its execution Avould

have been impossible without it. The instrumentality of

transportation did not belong to nor was it controlled by

them, but it was used by them and paid by them for services

rendered. The contract provided for the sale of coal in

Kentucky, its shipment to Nashville, Tenn., to dealers there,

for its retail to consumers. It was, to all intents and pur-

poses, a traffic, trade, commerce between states. Was the

purpose of the exchange to monopolize a part of this trade,

or to combine in restraint thereof? The exchange does not

propose to be governed and controlled by the public markets

arising from con^petition and the operations of the laws of

supply and demand. On the contrar}^, it announces that its

purpose is " to establish prices on coal at Nashville, Tenn.,

and to change the same from time to time as occasion may
require," and in carrying out this object it asserts that

—

" The excliange will establish prices at which coal shall be sold in

Nashville, subject, however, to the following conditions and basis

:

Coal classed as No. 1 to be valued at the mines at 4i cents minimum
price per bushel of 80 pounds for lump, and freight being 4 cents,
the dealer's margin to be 4J cents, making the price of lump coal 13
cents per bushel ; No. 2 to be valued at 5 cents at the mines, No. 3,

6 cents ; and when the above prices are advanced in excess of the
advance in freights, then one-half of the advance shall go to the
mine owners and one-half to the dealers. Any member found guiltj'

of selling coal at a less price than the price fixed by the exchange,
either directly or indirectly, shall be fined 2 cents per bushel and $1T)

for the first offense, and 4 cents a bushel and $20 for the second
ofCense."

Digitized by Microsoft®



XT. S. V. JELLICO MOUNTAIN COAL & COKE CO. 15

Opinion of tlie Court.

[436] These provisions, so far as this combination could

do so, fixed the lowest price of coal to consumers in and
near Nashville at .13 cents per bushel, and prevented coal

being sold there at a cheaper rate, no matter how much
less it might cost in an open and unobstructed market.

Nor is that all. The exchange ordains that " owners or

operators of mines shall not sell or ship coal to any firm,

person, or corporation in Nashville or West Nashville or East
Nashville who are not members of this exchange, and deal-

ers shall not buy coal from any one who is not a member
of the exchange." The coal trade is confined, so far as the

market supply is concerned, to transactions between the

miner and dealer, the prices are fixed by them, and the

miner and dealer only are eligible to membership. The
miners of the concern cannot sell to any dealer in or near

Nashville who is not a party to the agreement, nor can

such dealer purchase coal of any miner anywhere who is

not a member of the body. The operations of both are

confined within the membership. So far as Nashville is

concerned, they cannot go to cheaper or more favorable

markets, or deal with those who would give more favor-

able terms. The restraint is positive and undeniable.

Moreover, in the first section of the by-laws of the exchange

it is asserted that " all coal used for manufacturing and
steam-boat purposes shall be exempt from prices made by
this exchange until all mines tributary to this market shall

become members of the exchange, or until the exchange

can control prices to govern coal used by manufacturers."

This clearly indicates the purpose of the association to

be to control the price of coal in the Nashville market

used in manufacturing and in steam-boats whenever it

could; that the mines of coal tributary to Nashville were

all expected to become members of the exchange, where-

upon the prices of coal could be fixed absolutely, and the

necessary inference from this declaration and the entire

organic structure of the body is that it felt strong enough

already to regulate and establish the prices of domestic

coal in that market, to a large extent, at least, and that
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this exchange might now monopolize the business of deal-

ing in domestic coal in the Nashville market, and in the

future monopolize by and confine to its membership the

entire trade in coal at that point. It seems to me that

the purposes and intentions of the association could hardly

have been more successfully framed to fall within the pro-

visions of the act of July 2, 1890, had the object been

to organize a combination, the business of which should

subject it to the penalties of that statute, and that there

is no need of authorities to sustain such view of the case.

Regarding the act as constitutional, I see no way for the

defendants to escape its condemnation.

Proof has been taken, on one hand, to establish that the

peo23le of Nashville have been and are being injured by

the high prices which have been and are being paid for

coal, and the extent of the injury. On the other hand,

defendants have introduced proof to show that the higher

freight rates to Nashville, and the want of facilities for

transjjortation by railroad and water, are the causes for the

higher prices of coal at Nashville than at Louisville or

Memphis, but it is needless to enter upon this branch of

dispute. " The attempt to monopolize or combine " is de-

[437] nounced by the second section of the act, and the

first section declares that " every contract or combination
* * * in restraint of trade or commerce among the sev-

eral states * * * is hereby declared illegal." The at-

tempt—the contract to do the thing prohibited—is enough
to incur the penalties of this law.

I conclude that the defendants, by the organization of

the Nashville Coal Exchange, and their operations under
it, have been, and at the time of filing the petition in this

cause were, guilty of a violation of sections 1 and 2 of the
act of July 2, 1890, and should be enjoined from further
violations of the law, as provided by the fourth section

thereof.

The petition will be dismissed as to such of the defendants
as are not, or were not, members of the exchange at the time
of the filing of the petition.
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[338] CLARKE \'. CEXTRAL RAILROAD & BANK-
ING CO. OF GEORGIA ET AL.

CENTRAL TRUST CO. OF NEW YORK v. COMER
ET AL.

(Circuit Court, S. D. Georgia, E. D. May 14, 1892.)

[50 Fed., 338.]

Railway Companies—Illegal Consolidations—Teansfee of Stock—
Right to Vote.—The Ga. Co. of North Carolina acquired by pur-

chase a majority of the stock of the Cent. R. Co. of Georgia, which
it afterwards deposited with the Cent. Trust Co. of New York, and
finally transferred to the Terminal Co., a system compo&ed of sev-

eral competitive lines of railroad. This company created a directory

of the Cent. R. Co. to suit its purposes, whicli directory leased the

Cent. R. R. to the R. & D. R. Co., a competing line. The lease was
enjoined as contrary to Const. Ga. 1877, art. 4, § 2, par. 4, pro-

hibiting the merger of competing corporations. The injunction or-

der directed the election of a new board of directors for the Cent.

R. Co., and provided that the stock of the company controlled by the

Terminal Co. sliould not be voted in such election unless transferred

in good faith. The stock in question consisted of 42,000 shares,

40,000 of which were those deposited by the Ga. Co. with the

C. Trust Co. and transferred to the Terminal Co., and the remain-

der, 2,200 shares, acquired by the Terminal Cb. from other sources.

The Terminal Co. and the Ga. Co. filed a paper relinquishing to the

Cent. Trust Co. any right they might have to vote such stock.

Held, no interest in the stock appearing in the Cent. Trust Co.,

other than that of a mere stakeholder, that the relinquishment in

question did not entitle it to vote."

Same—Incapacitating Trust.—The Cent. Trust Co. was also inca-

pacitated to vote such stock by the fact that it was trustee for a

large amount of indebtedness of- the Cent. R. Co., and, besides, its

charter apparently gives no such power.

Same.—The Cent. Trust Co. was unfit to be intrusted with the voting

power in question because of the fact that its president, a financial

expert, was engaged in an attempt to bring about a merger of the

Cent. R. Co. with competing lines of railroad in the state of Georgia,

and place them under the sole control of the Terminal Co., con-

trary to the constitution of the state.

Same—Comity between the States.—Comity between the states will

not authorize a foreign railroad corporation to exercise powers

within the state which a domestic corporation would not be per-

mitted to exercise under the constitution and policy of the state.

a Syllabus copyrighted, 1892, by West Publishing Co.
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Same—Competing Corpoeations—Acquisition of Stock.—The fact

that the charter of the Cent. R. Co., granted before the adoption of

the constitution of 1877, permitted municipal corporations to pur-

chase its stocl^ would not authorize a competing corporation to ac-

quire such stocli after the adoption of the constitution.

Same—Disqualifying Inteeests.—The fact that the Terminal Co. has

no appreciable interest in the stoclv of the Cent. R. Co., because of a

mortgage on the railroad executed by the Terminal Co., does not

remove the objection to its voting in person or by representative in

the election of the directors of that railroad company, in view of

the fact that it has large pecuniary interests in two directly com-

peting lines of railroad.

[Same—Anti-Tbust Law.—Transactions of this character are within

the spirit, if not within the letter, of the " Sherman Anti-Trust

Law." Act of July 2, 1890 (26 Stat. 209). See page 28.]

In Equity. Bill by Eowena M. Clarke against the Central

Railroad & Banking Company of Georgia and others, and

bill by the Central Trust Company of New York against

H. jNI. Comer, receiver, and others. Motion by the Central

Trust Company to modify an interlocutory decree. Motion

denied.

Bvtl(?r, Stillman c& Huhhard and H. B. Tomyhins^ for the

motion.

Lau-ton c6 Cunningham, Denmark, Adams <& Adams, Dan-

iel ir. Roiintree, Marion Erwin, and A. 0. Bacon, opposed.

Speer, District Judge.

It is essential to a clear understanding of the questions

involved in this motion that a brief statement be made of the

[339] proceedings heretofore had in the equity cause in

vrhich the motion is presented. It is also essential to direct

attention in the outset to paragraph -1 of section 2, art. -I-, of

the constitution of the state of Georgia. This clau'Je of (he

constitution is as follows:

" The general assembly of this state shall have no pov.-er to au-
thorize any corporation to buy shares or stock in any other corporation
in this state or elsewhere, or to make any contract or agreement wliat-

ever with any such corporation, which may have the effect, or be in-

tended to have the effect, to defeat or lessen competition in their re-

spective businesses or to encourage monopoly ; and all such contracts
and agreements shall be illegal and void."

The constitution in which this clause is found was adopted

in the vear 1877. It was evident at that time, and has be-
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come more plainly evident since then, that it was indispens-

able, by comprehensive and imperative enactments of funda-
mental law, to ari-est the tendencies of corporate bodies

towards abnormal and destructive aggregations of power;
tendencies which could not have been forseen, and which
therefore had not been restricted and limited by the legis-

lation of the past; tendencies which endanger the salutary

purposes for which such corporations were created by the

state, and which threaten to inflict upon vast multitudes of

the people the most destructive injustice and injury,—injus-

tice and injury against which it is obviously the duty of the

government to afford them protection. It would be perhaps
difficult to express in such narrow compass a restriction of

corporate power more conclusive in its inhibitory effect, or

more difficult to evade by those who for any motive would seek

to avoid its legal force. Langdon v. Branch, 31 Fed. Hep.

449; Hamilton v. Railroad Co., 49 Fed. Eep. 412. The orig-

inal bill and interventions filed in this cause seek to apply

to the facts of the case the legal effect of this constitutional

provision and, further, to invoke the doctrine following, an-

nounced with great force and clearness by Mr. Justice Geay
in the supreme court of the United States in the case of

Central Transp. Go. v. Pullman's Palace Gar Co., 139 U. S.

46, 11 Sup. Ct. Rep. 489

:

"A contract of a corporation wliich is uHra vires in the proper
sense, that is to say, outside of the object of its creation as defined
in the lav,' of its organization, and therefore beyond the powers con-
ferred upon it by the legislature, is not voidable only, but wholly void
and of no legal effect. The objection to the contract is not merely
that the corporation ought not to have made it, but that it could not
make it."

Further

:

" That the lease by one corporation of its property and franchises
to another corporation is unlawful and void, because beyond the
corporate powers of the lessor, and involving an abandonment of its

duty to the public."

It appears from the record before the court that on or be-

fore the 30th day of May, 1887, certain persons formed a de-

sign to obtain control of a majority of the capital stock of the

Central Railroad & Banking Company of Georgia. AVhile

this company has assets amounting to many millions of dol-

lars, its capital stock is only $7,.500,000. For the purpose of
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retaining an exemption from state taxation granted by the

original charter the cajsitalization of the stock had been pre-

served at that com- [310J paratively low figure. From this

fact it became relatively an easy matter to obtain a majority

of the Htock bearing the voting franchise. To accomplish

this purpose, D. Schenke, Samuel H. ^A'iley, and Thomas B.

Keogh organized, or attempted to organize,, at Hight Point,

in Xorth Carolina, a corporation bearing the significant name
of " The Georgia Company." The charter was granted by

the clerk of the superior court of Guilford county, and the

business of the company was, as therein stated, "' to pur-

chase, acquire, and to hold, or guaranty, to indorse the bonds

or stocks of any railroad company in this or any adjoining-

state; to lease any railroad in this or any adjoining state;

to engage in the business of transportation, and to operate

railroads in this and adjoining states; to aid any railroad

company in this or any adjoining state; ' except building any

railroad,' which is forbidden in said statute." The charter

does not appear to have any validity. See St. N. C. Acts

188.5, p. 70. This appears to be both a banking and railroad

corporation, and such corporations can be created by the

legislature only.

It appears, however, that the persons mentioned in the orig-

iiial bill, who. had bought about 40,000 shares of the stock

of the Central Kailroad & Banking Company of Georgia,

turned over their entire holding to said Georgia Company;
and it was further stipulated and agreed that this stock

should be held in a block, with the view to permanently con-

trol the management of the Central Railroad and its prop-
erties. Thereafter it appears that the Georgia Company,
deposited with the Central Trust Company of New York
its entire holding of this stock, and had issued thereon and
sold to the public four millions of the bonds of said Georgia
Company. In the mean time, by virtue of its majority con-

trol, it had taken charge, through a president and board of

directors elected in the main by this block of stock, of the

Central Railroad & Banking Company of Georgia. There-
after the Georgia Company transferred all its capital stock

to the Richmond & West Point Terminal Railway & Ware-
house Company. This latter company thus came into control

Digitized by Microsoft®



CLAEKE V. CENTRAL E. E. & BANKING CO. OP GEOEGIA. 21

Opiniou of the Court.

of the Central Kailroad & Banking Company. It also had
control of the Richmond & Danville Railroad Company, and
of the East Tennessee, Virginia & Georgia Railway Company,
both of which are directly competitive lines of the Central
Railroad & Banking Company. The Terminal Company
(as ^ve shall call it for the sake of brevity) now put out,

through the Central Trust Company of New York, a large

issue of its bonds, secured by a mortgage deposited with the

Central Trust Company, on its stock holdings, in all the

properties under its control.

With reference to the 40,000 shares of stock of the Central

Railroad deposited with it as collateral to secure the bonds of

the Georgia Company, it Avas stipulated in the mortgage that

whenever the Terminal Company presented a bond of the

Georgia Company the Central Trust Company should issue

in lieu thereof a bond of the Terminal Company. Two mil-

lions of the bonds of the Terminal Company were left on de-

posit with the Central Trust Company, with the avowed pur-

pose of procuring by the use of said bonds the 32,000 shares

of stock of the Central Railroad, which had not yet been se-

cured by the Terminal Company or the pro- [341] moters

of the scheme to possess and control the Central Railroad

& Banking Company of Georgia. The Central Trust Com-
pany thus became the trustee for this mortgage, a salient

feature of which was the design to compass the absolute and
undivided ownership of the Central Railroad by a company
controlling rival lines, largely by means of the use which

had been made of a majority of its stock held in a block by

this contract or voting trust, apparently a corporate purpose

to obtain $3,200,000 in stock of a company it controlled for

$2,000,000. The Terminal Company had obtained elsewhere

2,200 shares of stock, which it likewise deposited with the

Central Trust Company ; and with regard to all of this stock,

thus deposited, it was stipulated by the promoters of the

scheme that its voting power should be retained by the

Georgia Company, and afterwards, when the Terminal Com-

pany absorbed that, by the latter. By means of this voting-

power the Terminal Company was now the master of the

destinies of the Central Railroad, and its president and board

of directors had become a directory which was in the control
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of the Terminal Conipanj', and, if need be, removable by it.

In pursuance of the scheme, this directory on the 1st day

of July, 1891, leased for 99 years the Central Railroad &
Banking Company of Georgia, and all of its property, nom-

inally to the Georgia Pacific Eailroad Company, but really

to the Richmond & Danville Company, both of which were

under the control of the Terminal Company, which now

directed the operation of all the Central properties, with the

most disastrous results to the immense and vital system of

which it had thus become possessed. This lease and the

proceedings of those in charge of the control of the Central

Eailroad & Banking Company are attacked by the original

bill. A temporary receiver was appointed. While this offi-

cer was proceeding to take possession of the assets of the

Central Eailroad & Banking Company the Georgia Pacific

and Richmond & Danville Companies threw up the lease,

and formally abandoned the possession of all the properties.

At the hearing of the rule to show cause why the injunction

prayed for should not be granted, and the receiver appointed,

after an investigation lasting through several days, the

court (Judges Pardee and Speer presiding) granted an in-

terlocutory order appointing receivers to take charge of the

properties and assets of the Central Railroad & Banking

Company, and all subsidiary railroads and steamship com-

panies. The order directed an election for a board of direct-

ors to be held on the 16th day of May, 1892, and it enjoined

the Central Eailroad & Banking Company from reciMving

the vote of the 42,200 shares of stock controlled by the Ter-

minal Company, and held by the Central Trust Company
of New York. It provided, howcA^er, that, in case there

should be a transfer of that stock in good faith, it niight be

voted, provided that the court approved the genviinenes.^ and

legality of the transfer.

The proceeding now before the court is brought to have

that order modified, so that the stock may be voted by the

Central Trust Company and counted in the election on Mon-
day next. The motion involves the control of the Central

Eailroad & Banliing Company of Georgia, and the many mil-

lions of property which constitute its assets. The Central

Trust [342] Company is a party defendant to the original
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bill, and, in the opinion of the court, might well be held to be

bound by the former adjudication. Its counsel were present

at the hearing. The cause had been continued in part upon
the application of its counsel ; they stating that they desired

to be heard. It being insisted, however, that the situation of

this stock has been changed since that judgment was ren-

dered, the court has heard its application. There are now
presented on the part of the Central Trust Company two
written representations, one signed by the Georgia Company,
by T. W. Scarborough, president, and the other by the Rich-

mond & West Point Terminal Railway & Warehouse Com-
pany, by John A. Rutherford, second vice president. The
representations both recite the fact of the deposit of the

40,000 shares of Central Railroad stock with the Central

Trust Company for the purpose of securing the bonds above

mentioned, and they both contain this further statement

:

" It may be claimed that the adjudication by your honorable court
bears the construction that this company shall not exercise the right
to vote upon the said stoclv rescryed by the said deed of trust, and iu
view of sucli decision this company yields, transfers, and surrenders
any right which it possesses or possessed to vote upon the said stoclc, or
any part tliereof, at the election of tlie shareholders of the Central
Railroad & Banking Company of Georgia to be held May 16, 1892, or
at any adjournment thereof, in favor of the said Central Trust Com-
pany, representative of the said bondholders, the legal and equitable
owners of the said 40,000 shares of stocli. In making this surrender
of any right to vote upon the said stock, the Georgia Company repre-

sents to the court that it has not entered into any arrangement, bar-
gain, or understanding of any kind or nature whatsoever witli the
said Central Trust Company in respect to the exercise of the voting
power upon the said stock by that company, and that it will not make
or endeavor to make any such bargain, contract, or arrangement, and
that the said Central Trust Company shall be entirely free, independ-
ent, and untrammeled, so far as the said Georgia Company is con-

cerned, from any direction, interference, or control in the exercise by
it of such voting power."

The representation of the Terminal Company purports

only to surrender the voting right in 2,200 shares of stock.

Both representations restrict the transfer of the voting right

reserved by the Terminal Company to the election to be held

on May 16, 1892, or at any adjournment thereof. It is diffi-

cult to perceive how this instrument differs in any matter of

substance from an ordinary proxy. The transfer of the

Georgia Company of its right to vote the stock is not consid-

ered by the court as material, for that company has really

no control over the stock to which a court of equity will pa}-
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any attention. The Georgia Company has been wholly ab-

sorbed by the Terminal Company, but the Terminal Com-
pany omits to make any transfer of the right to vote the

40,000 shares of stock in question, and limits its representa-

tion to the court to 2,200 shares, which it has presumably

acquired from sources other than the Georgia Company. It

follows, therefore, that as to 40,000 shares of this stock the

condition is precisely the same as when the court enjoined

the Central Railroad from receiving or counting the votes

thereof, for the reason that it had been purchased and held

in violation of the laws and constitution of Georgia. But, as

we have seen, the transfer of [343] the Terminal Company
relating to 2,200 shares is nothing more than a proxy; and,

the Terminal Company being enjoined from voting the stock

directly, it cannot be permitted to vote it by proxy, unless,

indeed, it is thought proper to set aside the former judgment
of the court in this respect. There appears to be no consider-

ation -^^hatever for this transfer. The Central Trust Com-
pany of New York holds tliis stock merely us a naked trustee

to secure certain bonds for which it was pledged as collateral

security. Xow, when those bonds were issued the stock thus

pledged had attached to.it no voting power, of which either

the Trust Company or the bondholders had the right to avail

themselves. Its voting power, therefore, was no part of their

security. This transfer, even if it were efficacious to convey
the voting franchise of all the stock, Avould be merely an at-

tempt to ingraft upon the trust a new feature, which the ben-
eficiaries of the trust did not seek, or expect, at the time of its

creation. The voting of the stock was enjoined because it

was deemed by the court that it would bring about a public
wrong, the grai ity of which cannot well be foretold. It was
further deemed to threaten the continuance and perhaps the
aggravation of the illegal and injurious results it had already
accomplished. If the Central Trust Company was wholly
relieved of any entanglement, with the perplexed and chaotic
condition, which the voting power of this block of stock, and
the illegal, reckless, and destructive management, its exer-
cise, has entailed upon these properties, the court would even
then hesitate long before it would avoid the injunction, which
Avas the outcome of the most anxious consideration by the
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learned circuit judge, and by the district judge, merely be-
cause the Terminal Company, enjoined from voting itself,

had gratuitously conveyed to the Trust Company the power
Avhich the latter apparently had not desired, and which was
in no sense a part of the contract Avith its bondholders. But
the Central Trust Company is not, in our opinion, in anj-

vieAv, a proper party to vote this stock. It has no interest of

its own in the stock. It is simply a stakeholder. There are

many situations in which stock may be so -placed that it

becomes inequitable or illegal for it to be voted. The laAv

places the voting power of pledged stock in the pledgor or

mortgagor, even where there is no express stipulation to

that effect. Schofield v. Bank, 2 Cranch, C. C. 115; VoveU
V. Thom.'pson, 3 Cranch, C. C. 428. And where the pledgor

or mortgagor is disqualified to vote the stock the disqualifi-

cation extends as well to the pledgee or trustee. Ex parte

Holmes, 5 Cow. 426; 1 Woods, Ky. Law, § 61, p. 149, and
cases cited. See, also, Banh v. Sibley, 71 Ga. 726; Burgess
V. Scligman, 107 U. S. 20, 2 Sup. Ct. Eep. 10. It may well

be doubted if the charter of the Central Trust Company
affords any authority for the exercise of such a power. It is

what its name imports, a trust company, and, as was weli

said in the argument of one of the counsel, if the Central

Trust Company " springs from the passive position of a

naked trustee into the active operation of a great railroad

system," the court must be clearly satisfied of its authority

by law to do so. If it may do this, it has within its gift

the appointment of every ofRcer of this vast railroad system,

from president to flag- [344] man; and all the vast and most

important powers of the railroad, powers in which the people

of states distant from the office of the Central Trust Com-
pany are profoundly concerned, are likewise within its con-

trol. It is moreover th^ trustee, as we are informed by its

counsel and as it appears from the evidence, for twenty-six

millions of the indebtedness of this road. It is, then, the

agent for its creditors. ' Can it also be the agent for the

debtor ? If so, it is easily possible that when the agent of the

creditor perceives a debt to be due the agent for the debtor

may make default, and thus the entire property be brought

to the block. In stating this possibility, no reflection is in-

tended on this great financial institution, but the law will not
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permit conflicting trusts or conflicting interests to be reposed

in one trustee.

Besides, it appears from the evidence that the accredited

president of the Central Trust Company is and has been con-

cerned as the financial expert seeking to bring about a con-

solidation and reorganization of all the railroads which are

or have been under the control of the Terminal Company.
These roads operate the competing lines in the state of

Georgia, and tn the statement of March 1, 1892, addressed

by Mr. Frederick P. Olcott, president of the Central Trust

Companv, to the holders of securities of the Terminal Com-
pany, this appears:

" In view of the pending litigation affecting the Central Railroad &
Banking Company of Georgia, and questions which are before the
courts undetermined respecting Its existing lease, and considering the
legal difficulties attending a consolidation embracing that company,
the committee has found it advisable to make no provision for the
present for taking up the outstanding stocks or securities of the Cen-
tral Ituilroad & Banking Company of Georgia, but the interest of the
Richmond Terminal Company in these stocks and securities will vest
in a new corporation, and form a part of the security on a new first

mortgage bond."

The East Tennessee, Virginia & Georgia securities will

be covered by the same mortgage, and the two roads will

be under the same control. Can it be denied that this

avowed purpose would have the efl'ect, or be intended to have
the effect, to defeat or lessen competition, and to encourage
monopoly? And yet with the voting power of this stock

in its control the Trust Company can accomplish this result.

Xot only is this true, but if it be competent for the Central
Trust Company to operate one railroad system of which it

holds securities, if a few words from the mortgagor, trans-

ferring the voting power of stocks pledged with it, can
give it control, what it may do with one road it may do with
another. If it may vote the stock o£ the Central, it may vote
the stock of the East Tennessee, Virginia & Georgia, the
Louisville & Xashville, and all the others, and thus the
railroads of an entire section may be the playthings of the
officers of this corporation. Surely this may tend to defeat
or lessen competition and to encourage monopoly. But
whatever may be the powers of the Central Trust Company
elsewhere, it certainly cannot exercise such powers as we
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have described A\ithin the state of Georgia. A corporation
of this state could not do so. Comity between the states

authorizes a corporation to exercise its charter powers
within another state, but it does not permit the exercise of

a poAver where the policy of [345] that state, distinctly

marked by legislative enactments or constitutional provi-

sion, forbids it. Runyan v. Coster, 14 Pet. 122; McDonogh
V. Murdoch, 15 How. 367; Marshall v. Railroad Co., 16

How. 314:.

It is said, however, that, by the charter of the Central Eail-

road & Banking Company, other corporations may own
stock in that company. It is ([uite evident that the language

upon which counsel for the movant rely relates to corpora-

tions of the classes mentioned in the charter. The cities of

Macon and Savannah are mentioned, and other corporations

are authorized. Under a familiar rule of construction, this

would seem to mean other municipal corporations. Be this

as it may, if any other corporation had not purchased the

stock before the constitution of 1877, such other corjDorations

cannot since then buy it, or hold it on any contract or agree-

ment whatever which might have the effect, or be intended

to have the effect, to defeat or lessen competition or to en-

courage monopoly. This would be especially true of a non-

resident corporation, which, when- it enters the state, does so

with submission to the settled policy of the state. The court

recognizes the soundness of the authorities cited by the

learned counsel for movant in argument. It is, however,

true that they do not apply to a case like this. It is perhaps

true that there is no precedent precisely pertinent to the

grave issues presented by this controversy. They have sprung

into existence because of the marvelous railroad development

of the country, and because of the ease and facility with

which a trust owning a bare majority of the stock of a cor-

poration can nullify and deaden the vote of all the minority

stock, however great the minority, or however rightful and

intelligent would be its exercise. The alarming effect of this

power may be illustrated by the facts of this case. Forty

thousand shares of stock have deadened the votes of 32,000

shares, and have controlled as many millions in values. These

40.000 shares have been deposited, and bonds issued thercQii.
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If the voting power of the stock is apportioned among tlae

bonds, 20,100 shares may control the policy of the entire block,

and these 20,100 shares may thus control all the millions be-

longing to the Centra] properties, and yet stockholders who
have 32,000 shares have no voice in the management of the

properties, in which perhaps their all is invested.

Even where individuals form a combination to control the

majority stock of a corporation, and agree not to transfer

their shares to the opposition or not to vote against the com-

bination, such contracts have been held to be void as in re-

straint of trade, and against public policy. Ordinarily any

stockholder may withdraw from such a contract, although it

is expressly agreed that it shall be irrevocable. 1 Beach. Priv.

Corp. § 305, and cases cited.

It is insisted by the petitioners that the Terminal Company
has no appreciable interest in the stock of the Central Rail-

road. The interest it formerly had was conveyed by the

mortgage of 1889. The bonds executed under that mortgage,

and secured by the Central stock, have long ago been sold,

and the proceeds appropriated by the Terminal Company.
But that company has a substantial and large pecuniary in-

terest in the [346] Richmond & Danville and the East Ten-
nessee, Virginia & Georgia Railroads. These roads are the

natural competitors of the Central. Is it surprising, then,

that the Terminal Company, controlling by this " voting

trust " the management of the Central, should make the road
in ^^hich it is not interested suffer for the benefit of its rivals,

which it not only controls, but possesses? It is not difficult

to perceive that a combination of corporations which produces
a condition so inequitable cannot be sanctioned by the law.

We believe that transactions of this character are within the
spirit, if not within the letter, of the act of congress, known
as the " Sherman Anti-Trust liaw." Act July 2, 1890, (26
St. at Large, p. 209.) It certainly is, as we have seen, ob-

noxious to the law of Georgia, and it was certainly as obnox-
ious to the common law. The baleful effects of such an un-
lawful scheme have been most significantly illustrated by
the record itself. The property of one of the oldest and most
renowned railroads in the United States has been brought to

the verge of ruin. These stocks were once so solvent and
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reliable that trust estates, the property of widows and or-

phans, of charitable and eleemosynary institutions, were in-

vested in them, at the will of the trustees, without an order

of court to sanction the investment. The properties have

been impoverished in every department. Skillful artisans

and mechanics, -who from their apprenticeship have been in

the service of the companies, have been turned away. Vast
buildings which were once musical with the whirr of machin-

ery and the voices of prosperous and contented worldngmen,
earning by their useful and valuable labor a comfortable

livelihood, are now voiceless. The ashes sleep undisturbed

on the forge, and the hammer,rusts on the anvil. Merchants

and tradesmen who have depended upon the purchasiug

power of these operatives have been threatened with ruin

;

numberless houses once occupied by their happy families are

now vacant ; and those whose all is invested in the securities

of this company are haunted with the expectation that the

I'oad may default upon its obligations, and be sold imder the

hammer on foreclosure, and the provision made for their de-

clining years swept from existence. But this, and all of this,

is unimportant, compared with the greater interest of the

people in their rightful demand that the corporation created -

bj' them, and granted vast and valuable franchises, shall be

managed as a railroad upon lawful business principles, in

the transportation of freight and passengers, and for the

development of the state, and that it shall not be the toy of

the speculator, and that the franchises which they granted

for nobler purposes shall not be made the instrument of their

ruin and the clegTadation of the state. The possession of its

stock does not give uncontrollable right in the management

of a railroad corporation. The right of the state that the

corporation should conform to the purposes for which the

law created it is wholly paramount to any and all rights of

stockholders. It may not be doubted that the values repre-

sented by these 42,000 shares of stock are entitled to the pro-

tection of the court, and they will be protected. Wlien it is

offered to vote them with the ligitimate purpose for which

the majority of shares of stock in a corporation may be law-

fully voted, at the instance [347] of parties who have legal

authority to hold and vote them, they will be voted. The
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court will be, moreover, liapp}^ to entertain any proposition

for voting them which will result in the management of

this road in such manner that it need not be wrecked ; in'such

manner that its matchless properties may be utilized to pay

its obligations as they mature, and to protect its values. It is

well understood by the court that the mere fact that this

stock may not be voted in its present illegal status is a menace

to the credit of the Central Railroad, and to the power of the

court and of its receivers to redeem it for the benefit of all

concerned. We have no doubt that, properly managed in

accordance with the la'\^', with the encouragement of those

v'ho are friendly to it, which its great importance deserves,

the Central Railroad & Banking Company cannot only pay

its obligations as they mature, but rehabilitate its fortunes,

imperiled as they are by this illegal trust voting a majorty of

the stock, the exercise of which the court has enjoined. Th»-

court is quite as solicitous to protect the interest of the credit-

ors as of stockholders of this great jDropertj?, but there is

nothing in this motion which will justify the court in chang-

ing the order, which was mainly, indeed, we may say almost

wholly attributable to the wisdom, experience, and acumen of

the learned circuit judge; an order intended to preserve the

property for the present, to gather anew its dissipated assets,

and to restore it as speedily as possible to the lawful charge

of those who may be found legally entitled to its management
and control. Let an order be taken, denying the application.

[469] UNITED STATES v. GREENHUT ET AL.

(District Court, D. Massachusetts. May 16, 1892.)

[50 Fed., 46P.]

Illegal Trusts and JIonopolies—^Indictment.—Act Cong. July 2,

1890, (26 St p. 209,) " to protect trade and commerce against unlaw-
ful restraints and monopolies," provides, in section 2, that " every
person who shall monopolize, or attempt to monopolize, or combine
or conspire with any other person or persons to monopolize, any part
of the trade or commerce among the several states, or with foreign
nations, shall be deemed guilty of a misdemeanor," etc. Held, that
an indictment thereunder which fails to allege that defendants mo-
nopolized, or conspired to monopolize, trade and commerce among
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tlie several states, or with foreign nations, fails to state an offense,

even though it does allege that they did certain acts with intent to

monopolize the traffic in distilled spirits among the several states,

and that they have destroyed free competition in such traffic in one
of the states, and increased the price of distilled spirits therein.^

At Law. Prosecution of Joseph B. Greenhut and others

for violation of the hiw against monopolies. Indictment
(jxiashed.

Franh D. Alien, U. S. Atty.

Elihu Root, Richard Oliwij, Simp.son, Tliachei- S Bnrniim,

Charles A. Prince, and Bordwan Hall, for defendants.

Xelsox, District Judge.

This is an indictment under the second section of the act

of congress approved July 2, 1890, entitled '• Xi\ act to pro-

tect trade and commerce against inilawful restraints and mo-
nopolies." 26 St. p. 209. The indictment sets forth that

the defendants are the officers of the Distilling and Cattle

Feeding Compan}', a corporation chartered by the laws of the

state of Illinois, and having its principal place of business in

Peoria, in that state ; that, as such officers, they purchased or

leased seventy-eight theretofore competing distilleries within

the United States; and, within certain date? specified, used,

managed, controlled, and operated said distilleries, and man-

ufactured sixty-six million gallons of distilled spirits, ami

sold the product within the United States, part of it in the

district of Massachusetts, at prices [470] fixed by them, the

Avhoie being seventy -five per cent, of all the distilled spirits

manufactured and sold within the United States during the

period; that all said acts (except the purchasing and leasing

of the distilleries) were done with the intent to monopolize

to the company the manufacture and sale of distilled spirits

in Massachusetts, and among the several states, to increase the

usual prices at which distilled spirits were sold, to prevent

and counteract free competition in the sale of distilled spirits,

ajid thereby to exact great sums of money from citizens of

Massachusetts and of the several states, and from all others

])urchasing; that, in pursuance of such intent, the defend-

1 Syllabus copyrighted, 1892, by West Publishing Co.
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I'nts, as such officers, agreed Avith D. T. Mills and Co. and
other dealers in Massachusetts that, if such dealers would buy
Sill their supjDlies of distilled spirits from the company for

six months, the company \Yould give them a rebate of two

cents a gallon on their purchases; that by means of the rebate

agreements and bj' their control of the distilleries, and of the

manufacture, sale, and prices of seventy-five per cent, of all

the distilled spirits manufactured and sold in the United

States during the period named, the company, and the de-

fendants as its officers, had made large sales of distilled

spirits to D. T. i\Iills and Co. and other dealers in Massachu-

setts at prices fixed by the defendants in excess of the usual

pi'ices at which such spirits were then sold in that state, such

spirits having ])een manufactured in other states, and trans-

ported therefrom into Massachusetts, and had unlawfully

monopolized to said company the manufacture and sale of

distilled spirits, and had increased the usual prices at which

distilled spirits were tlien sold in Massachusetts, and had
prevented and counteracted the effect of free competition in

the price of sjiirits in Massachusetts, and had exacted and
procured great sums of money in said district from D. T.

Mills and Co. and others. To this indictment the defendant

Greenhut filed a motion to quash, and the other defendants

demurred, upon the ground that the indictment is insufficient

in law, and does not charge any offense created by any
statute of the United States.

The second section of the act is as follows

:

" Every person who shall monopolize, or attempt to monopolize, or
combine or conspire with any other person or persons to monopolize
any part of the trade or commerce among the several states, or with
foreign nations, shall be deemed guilty of a misdemeanor, and, on con-
viction thereof, shall be punished by a fine not exceeding five thousand
dollars, or by imprisonment not exceeding one year, or by both said
punishments, in the discretion of the court."

An indictment framed under this section should contain
a distinct averment in the words of the statute, or in equiva-

lent language, that, by means of the acts charged, the defend-
ants had monopolized, or had combined or conspired to mo-
nopolize, trade and commerce among the several states or
with foreign nations. This indictment contains no such aver-

ment. It does not charge that the defendants entered into
any unlawful combination or conspiracy. Nor does it con-
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tain any averment that they had monopolized trade or com-
merce among the several states [471 ] or with foreign nations.

It avers merely that by means of the acts alleged they had
monopolized the manufacture and sale of distilled spirits,

without stating that in so doing they had monopolized trade

and commerce in distilled spirits among the several states or

with foreign nations. It is true that the indictment charges

that the defendants have done certain things with intent to

monopolize the traffic in distilled spirits among the several

states, and that they have increased the usual prices at which

distilled spirits were sold in Massachusetts, and have pre-

vented and counteracted the effect of free competition in such

traffic in Massachusetts. But none of these things are singly

made offenses by the statute. The indictment in this par-

ticular is clearly insufficient according to the elementary

rules of criminal pleading, and charges no offense ..within the

letter or spirit of the second section of the statute.

Other questions presented upon this indictment were ar-

gued by counsel, and among them the important questions

whether the acts charged constitute an unlawful monopoly,

within the meaning of the statute; and, if they do, whether

congress has the constitutional authority to declare such acts

to be unlawful and criminal, and whether the things charged

against the defendants were not rather the doings of the cor-

poration than of its officers. In regard to these questions it

is only necessary to remark that they seem to be of such a

character as to require that they should not be decided finally

against the government by the trial court, but should be re-

served for the determination of the appellate court, when
presented upon an indictment not otherwise insufficient in

law. Indictment quashed. Judgment for the defendants.

[205] IN KE CORNING ET AL.

UNITED STATES v. GREENHUT ET AI;.

(District Court, N. D. Ohio, E. D. June 11, 1802.)

[51 Fed., 205.]

Monopolies—Criminal Law—Indictment.—An indictment under the

act of July 2, 1800, relating to monopolies, averred that defendants,
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in pursuance of a combination to restrain tracle in distillery prod-

ucts between the states and monopolize the traffic therein, acquired

by lease or purchase, prior to the passage of the act, some 70 dis-

tilleries, producing three quarters of the distillery products of the

United St.ates, and that they continued to operate the same after

the passage of the law, and by certain described means sold the

product at increased prices. HcJd, that no crime was charged in

respect to the purchase or continued operation of the distilleries,

since there was no averment that defendants obligated the vendors of

the distilleries not to build others, or to withhold their capital or

experience from the business.'

"

Same.—The indictment further averred that defendants, in pursuance

of the combination, shipped certain of the products to Massachu-

setts, and sold them there through their distributing agents to

dealers, who were promised a rebate of five cents per gallon on their

purchases, provided such dealers purchased their distillery products

exclusively from the distributing agents, and sold them no lower

than the prescribed list prices, said rebate to be paid when such

dealers should sign a certificate that they had so purchased and sold

for six months ; and that by this means defendants had controlled

and inci'eased the price of distillery products in Massachusetts.

Held, that no crime was charged with respect to such sales, since

there was no averment of any contract whereby the purchasers

bound themselves not to purchase from others, or not to sell at less

than list prices.

Ceiminal Law—Federal Courts—Removal oe Prisoner.—On an
application to a federal court for the removal of a resident of the

district to a distant state and district for trial, it is the duty of the

court to scrutinize the indictment, disregarding technical defects,

but to refuse the warrant if the crime alleged is not triable in the

district to which a removal is sought, or if the indictment fails to

charge any offense under the law.

At Law. Indictment against Joseph B. Greenhut and
others for violating the law against monopolies. Heard on
application for a warrant to remove defendants to another

district for trial. Denied and prisoners discharged.

Allen T. Brinsmade, Dist. Atty., for the United States.

Elihu Root, Thos. Thatcher, and S. E. Williamson, for

defendants.

' See U. S. V. Greenhut, 50 Fed. Rep. 4G9 [ante p. .30], for a decision

in the district court of Massachusetts on motion to quash,
o Syllabus copyrighted, 1892, by AVest Publishing Co.
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Ricks, District Judge.

This cause comes before me upon the application by the

district attorney for a warrant for removal to the district of

Massachusetts of Warren Corning and Julius French, citi-

zens of this judicial district, against whom is pending an
indictment preferred by the United States in the district

court for the district of Massachusetts. A certified copy of

the indictment, together with the return of A. J. Williams, a

United States commissioner for the circuit court of this dis-

trict, that said defendants refused to give bail, and were by
him committed, is filed. The defendants object to the grant-

ing of a warrant for removal, because the indictment does

not charge an offense against the laws of the United States.

Being residents and citizens of this judicial district, they

[206] claim the right, upon this application, to challenge

the sufficiency of the indictment, and insist that it is the duty

of the district judge, before ordering the removal of a citizen

to a distant district for trial, to scrutinize the indictment,

and to refuse the warrant in case it appears upon the face of

the indictment either that the crime alleged was not com-

mitted in the district to which the removal is asked, or that

the indictment does not sufficiently charge an offense under

the law, or for other material defects in that instrument, or

in the act upon which it is founded. The order of removal is

not a mere ministerial act on the part of the district judge,

but is a judicial function, including the exercise of a legal

discretion upon the papers presented in support of the appli-

cation. I fully concur in the opinion of Judges Dillon and

Treat in Re Bitell, 3 Dill. 116. In that case, on the proposi-

tion that the question of the sufficiency of the indictment was

for the court in which it was found, and not for the district

judge on an apiDlication for the warrant of removal. Judge

Dillon said

:

" I cannot agree to the proposition in the breadth claimed for it in

the present case. The provision devolves op a high Judicial officer

of the government a useful and important duty. In a country of such
vast extent as ours, it is not a light matter to arrest a supposed
offender, and, on the mere order of an inferior magistrate, remove him
hundreds, it may be thousands, of miles for trial. The law wisely

provides the previous sanction of the district judge to such removal.

Mere technical defects in an indictment should not be regarded; but

a district Judge who should order the removal of a prisoner when the
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only probable cause relied on or sbown was an Indictmeut, and that in-

dictment failed to show an offense against the United States, * * *

would misconceive' his duty, and fail to protect the liberty of the

citizen."

Ordinarily, where an offense cliarged was committed in the

district where one or more of the several defendants reside,

the trial of the accused should be had in the district of which

he is or they are inhabitants. Where an offense has been

committed in several different districts, 3,nd the accused re-

side in other and different districts, the government has a

right to elect in which one of the districts the prosecution

may be conducted; and, under proper conditions, may elect

to prosecute them in a district other than that in which they

or either of them reside. There may be exceptional condi-

tions which would justify prosecution in a district remote

from that in which any one of a number of defendants re-

sides, or far remote from the district where the principal busi-

ness of the accused is conducted. But the spirit of our laws

is to indict and try offenses in the district where the defend-

ants reside, if the offense was committed in such district, and

if local influences and prejudices are not too serious ob-

stacles to be overcome.

I am moved to these remarks because it appears in this case

that, if the indictment sufficiently charges an offense in the

district of Massachusetts, a similar offense was committed

in almost every other district of the United States, and more
flagrantly in the district in which some of the accused re-

side, and in one of which several of them reside and conduct

their principal business. It appears from the indictment

that one of the defendants resides in the southern district

of New York, where [207] many transactions similar to

those averred in the indictment take place; several reside in

the southern district of Ohio ; several reside in this district

;

and several reside in the northern district of Illinois, where the

corporation was organized and has its legal residence, and
conducts its principal business. In each of these four dis-

tricts similar offenses were committed.

These are not stated as reasons why they should not be

removed for trial, if, in fact, a sufficient indictment is pending
against them in the district of Massachusetts, but rather as

justifying a closer scrutiny into the indictment than if the
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only offenses committed were those alleged in this indict-

ment, or the district of Massachusetts was the only place

where the strong arm of the law could reach them. Does the

indictment charge an offense under the act of July 2, 1890,

known as " An act to protect trade and commerce against

unlawful restraints and monopolies? " The first section of

the act declares illegal " every combination in the form of

trust or otherwise, or conspiracy in restraint of trade or com-
merce among the several states, or with foreign nations."

The second section declares that " every person who shall

monopolize, or attempt to monopolize, or combine or conspire

with any other person or persons to monopolize any part of

the trade or commerce among the several states, or with for-

eign nations, shall be deemed guilty of a misdemeanor."

The indictment alleges that before the enactment of the

law in question the defendants, for the purpose of monopo-
lizing and restraining the trade and commerce in distillery

products among the several states of the nation, combined

with others, and purchased or leased or otherwise obtained

control of 70 distilleries, which had theretofore been com-

peting, separate distilleries, and so operated them as to pro-

duce 77,000,000 gallons of distillery product, which output

comprised about 75-100 of the total production of the dis-

tilleries of the United States^ and that the condition of

trade in such products during the period charged was such

that the defendants, by means of their combination, were able

to prevent free competition on the actual price of such prod-

ucts, and thereby control the price, so as to augment and in-

crease the price thereof to consumers in the district of Mas-

sachusetts, and to restrain trade therein among the several

states.

The first count of the indictment alleges a combination on

the part of the defendants to restrain the trade and commerce

in the district of Massachusetts, and between that state and

other states of the Union, in distillery products, of which it

charges that defendants produced 75-100 of the entire pro-

duction of the United States, and avers that on October 3,

1890, they sold to Mills & Gaffield, in Boston, 5,642.82 gal-

lons of alcohol, said alcohol being part of the product of said

distilleries, and made in Peoria, 111., and intended to be trans-
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ported and sold to said Mills & Gaffield in Boston ; and with

the intent to restrain the trade therein they fixed the price

at which said Mills & Gaffield should sell the same in the dis-

trict of Massachusetts, or for transportation to the other

states, and did compel said Mills & Gaffield to sell said alco-

hol at no less price than that fixed by the defendants; and,

by reason of their com- [208] bination, said defendants did

control the amount of said products sold in said district oi

for transportation to other states, and did counteract the

effect of free competition on the usual price at which said

products ^ere sold in Massachusetts or for transportation

to other states, and did increase and augment the price at

which said products were sold in said state, and for trans-

jDortation to other states, and did thereby exact and procure

great sums of monej^ from the citizens of said district, and
thereby, and by other means to the jurors unknown, restrain

the trade and commerce in said products, between the state

pf Massachusetts and other states of the Union.

The second count charges the defendants with combining
and monopolizing to themselves the trade and commerce in

distillery products. It charges, in the same terms set forth

in the first count, the purchase and lease of 70 distilleries,

controlling 75-100 of the distillery products of the United
States, which distilleries had been before that time compet-
ing producers ; and with the same purpose, to monopolize the

trade in said products, they made 75-100 of the entire output
of the distilleries of the Several states; and with the intent

of controlling the trade and price of said products in said
state of Massachusetts, and between the several states, and of
monopolizing the trade in said state and between said states,

did, on the 18th day of September, 1890, sell to C. I. Plood
& Co., of Lowell, in said state, through Webb & Harrison,
as distributing agents for defendants, 526.52 proof gallons of
alcohol, and with intent to monopolize said trade did then
and thereby promise said Hood that if, for a certain time
agreed upon, said Hood should purchase exclusively from the
defendants his supplies of such goods as defendants were
-then making, and during that period should not sell such
goods at any lower prices than the list of the defendants' dis-
tributing agents, and should subscribe to a certificate that he
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had purchased all such supplies from defendants, and had
not sold the same at prices lower than their distributing

agents had sold the same, then defendants would return to

said Hood five cents per proof gallon on the goods so pur-

chased by Hood. On- September 23, 1891, Kelly & Durkee
having purchased from said Webb & Harrison, as distrib-

uting agents of defendants, 85.54 proof gallons of alcohol,

said defendants, with intent to, and in pursuance of said at-

tempt to monopolize the trade, etc., did at Boston, on said

date, promise Kelly & Durkee that, if for the period agreed

on they purchased exclusively of one or more certain dealers

named, their supplies of goods then made by defendants, said

dealers being then distributing agents for defendants, and
should not sell such goods at any lower prices than such

dealers' list prices, which said defendants controlled and

fixed, and should certify that they purchased all their dis-

tiller}' products for said period from some one of the dealers

so named by defendants, and had not sold any goods so pur-

chased at any lower prices than said dealers' list prices, with

freight (if any) paid, then said defendants would repay to

said Kelly & Durkee five cents for each jDroof gallon pur-

chased; and that defendants, in pursuance of said combina-

tion, did make other promises to Hood, to the [209] same

effect, and also to Kelly & Durkee, and did thereby, in the

way charged, attempt to monopolize the trade in said prod-

ucts in said district, and between the several states of the

Union.

The third count charges a combination in restraint of

trade, alleging a transaction Avith Hood on October 2, 1891,

involving purchases by him of 518.81 gallons of distillery

products, under circumstances substantially the same as

averred in the preceding counts; alleging that defendants

promised Hood, six months from the date of said purchases,

a rebate of five cents per gallon, upon conditions similar

to those averred in the second count, and averring divers

other similar contracts Avith Hood in the said district.

And the fourth count avers that on the 7th day of May,

1892, said defendants entered into a certain contract in re-

straint of trade and commerce in distillery products among

the several states, and especially in restraint of trade and

Digitized by Microsoft®



40 51 FEDERAL EEPOETEB, 209.

Opinion of ttie Court.

commerce in Massachusetts and other states, with Kelly &
Diirkee, which contract was, in substance, that, for the pur-

pose of securing the continuous patronage of the purchaser,

the defendants, six months after date, promised to repay to

Kelly & Durkee five cents per proof gallon of defendants'

products then purchased, upon condition that said purchasers

or their successors, from date of voucher or purchase to time

of payment, shall buj;^ exclusively such kind of goods as are

produced by defendants from some one of their agents desig-

nated, and shall not sell the same at prices lower than said

dealers' list prices, and shall certify to that effect, said de-

fendants acting in the name of the Distillery & Cattle Feed-

ing Company, being from the 22d of September, 1891, up
to the finding of the indictment, manufacturers of said dis-

tillery products within certain states of the United States

other than Massachusetts, and the kind of goods referred to

in said contract being distillery products, said Kelly & Dur-
kee having on the said 7th day of May complied with all

the conditions of said contract. The first, third, and fourth

counts are based on the first section of the act, and charge

a combination and conspiracy in restraint of trade, while

the second count charges a combination to monopolize a

part of the trade in distillery produces between the states.

Now, givuig to this indictment the broadest possible con-

struction; giving to the facts therein set forth and to the

acts committed the meaning most favorable to the prosecu-

tion,—what is the offense charged? It is that the defend-
ants, prior to the act of July 2, 1890, by lease or purchase,
acquired some 70 distilleries throughout the several states of
the Union, and from them produced 77,000,000 gallons of dis-

tillery products, which then constituted 75-100 of the entire

distillery products of the United States, and that they con-
tinued to operate said distilleries on the same extended scale

after the act became a law; that part of these products were
shipped to the district of Massachusetts, to be sold there and
for transportation to other states, and sold by the defendants,
through their distributing agents, to dealers in Massachu-
setts, under a promise on the part of the defendants that if

said dealers should purchase their distillery products ex-

clusively from the [210] distributing agents of the defend-
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ants, and should. sell the same at prices not lower than the

list prices of such distributing agents, and should at the ex-

piration of six months after such purchases certify that they

had so exclusively purchased from defendants' agents, and
had so sold at the said prices, then defendants would pay to

such dealers a rebate of five cents per gallon on all their pur-

chases. The indictment avers that the price at which said

products sold was higher than had before that time pre-

vailed, and that by said arrangement defendants controlled

and augmented the prices of said products, and by said

means exacted anjj received from the people of the district

of Massachusetts a large amount of money over and above

that usually received for such products.

These are the substantial facts relied upon to constitute the

crime. Of course, it is alleged, with the usual particularity,

that all this was done in pursuance of a combination to re-

strain trade between the states, and to monopolize to the de-

fendants the trafficin the several states in distillery products,

and done with the intent and purpose to control the produc-

tion of said articles and fix the prices at which they should

be sold. But it is not sufficient to charge an unlawful intent,

or to aver that a combination or a course of business is in

restraint of trade, or a monopoly of trade, in order to consti-

tute a crime. Acts relied upon to make the offense must be

stated. A combination of act and intent is needed to consti-

tute a crime. No averment of intent alone is sufficient;

neither is au}^ amount of act alone; the two must combine.

Assuming an unlawful intent and purpose of a combina-

tion to restrain trade and monopolize traffic in these distillery

products, as charged in the indictment, do the acts set forth

constitute such restraint and monopoly? In what respect

did the sales made, as charged, restrain trade or monopolize

the traffic in distillery products ? These terms, as used in the

act of congress under consideration, are well defined at com-

mon law, and must be considered with reference to such

established meaning. The indictment was prepared with

great care by the district attorney of Massachusetts, and it

is safe to assume that he has charged therein all the acts

which he believed it possible to prove upon the trial. As-

suming this to be true, the indictment is significant in what it
'to
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omits to charge in the resjDects above referred to. It is not

averred that, when defendants purchased their 70 distilleries,

they obligated the vendors not to build other distilleries, or

not to continue in the distillery business in the future. It is

not averred that defendants attempted in any way to bind

the vendors to withhold their capital or skill or experience

in the business from the public in the future. There is no

averment that the defendants in any manner, or at any time,

attempted to control the business of the remaining one fourth

of the distilleries in the United States, or in any way at-

tempted to limit their output, or by agreement with them
control the price at which their products should be sold, or in

any degree restrain their trade, or limit the territory over

which their trade should extend. The full scope of the aver-

ments in this ref-]Dect is that before this law was passed by
congress the defend- [211 J ants legally purchased with their

own capital three fourths of the distilleries in the United

States, and that they produced 77,000,000 gallons of distil-

lery products, and sold these products in the markets of the

severnl states at the best possible prices; and that they con-

tinued so to own and operate said distilleries, and so to sell

their products, after the passage of this act. This they did

without any attempt at any time, by contract, to control the

production of the other distilleries, or the prices at which
they should sell, or without any contract with such distillers

in any way restraining trade. The indictment, therefore, in

my judgment, wholly fails to charge a crime, so far as the

purchase of s^id distilleries or their manufacture of distilled

products before the passage of the act is concerned, or so far

as they are charged with continuing to own and operate them
with unlawful intent after the passage of the act.

Do the acts, in connection with the transportation and
sale of said products in the district of Massachusetts as

charged, constitute an offense? The substantial facts in

this respect, as averred, are that defendants sold their prod-
ucts in Massachusetts, through distributing agents, to deal-

ers there, who were promised a rebate of five cents per
gallon on all their purchases, provided said dealers pur-
chased their distillery products exclusively from defend-
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ants' agents, and provided tliey sold the same at prices

no lower than the list prices of such agents; and said re-

bate was to be paid when the dealers should sign a certif-

icate that they had so exclusively purchased from defend-

ants' agents, and had so sold at prices no lower than the list

prices of said agents. The indictment in these averments

is again significant for its omissions. It fails to charge

a contract on the jjart of the dealer that he would not

purchase distillery products from other distilleries, or any

contract on his part binding himself to sell at defendants'

prices. Such dealers were offered the rebate as an induce-

ment to purchase exclusively from the defendants, and to

sell at the prices defendants fixed; but there is no con-

tract averred b}' which the dealers obligated themselves

to do so. In what respects, then, are these acts charged

different from the customary efforts of manufacturers or

dealers to increase the sale of their products and push their

business by the many artifices of trade?

There are no contracts averred, as between the defendants

and their customers, which are in restraint of trade. Their

acts are rather intended to increase their trade, bvit not

by restraining the liberty of the customer to deal with

others, if he wishes to, or can do so, with advantage to

himself. If these acts are illegal and in restraint of trade,

and if they constitute a monopoly under this act, it may
well be denominated an act to restrain legitimate enter-

prise, and limit and qualify the ownership in property.

The acts charged are common and frequent to many
branches of manufacture and trade, and if the defendants

are guilty in the manner of making sales of their prod-

ucts, as set forth in the indictment, the act is more
sweeping in its provisions than ever contemplated by con-

gress, as manifestly appears from the debates in the senate

when the act was before it for consideration. From those

debates it is evident that the congress did not intend to

limit the amount of capital a citizen [212] should invest

in any line of business, or restrain his energy or enterprise

in acquiring for himself all the trade possible in such busi-

ness, provided in doing so he did not, by illegal contracts
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or devices, restrain others from pursuing the same business,

or deprive the. public from enjoying the advantages of the

free use of capital, sidll, and experience of competitors. I

am therefore of the opinion that as to the manner in which

the defendants made the sales of their products, so far as

their acts are set out in the indictment, there is no restraint

of trade or monopoly shown, and there is no crime stated or

charged. The indictment is therefore insufficient in charg-

ing a crime as to either the purchase and use of the distil-

leries or as to the sale of their products.

It was contended by counsel that, after these products

reached the state of Massachusetts, they became property

owned and held by the defendants under the laws of that

state, and what was done with such products thereafter in

that state did not in any way relate to commerce between the

states, and therefore the act of congress could not be held to

apply to such sales. It was further urged that, if congress in-

tended to say that the acquisition of these distilleries, by pur-

chase or lease, by the defendants, before the act was passed, was
a crime, such act was unconstitutional, because ex post facto in

its character. It Avas further contended that if congress

meant to define as a monopoly—and therefore as a crime

—

the acquisition by the defendants of the large number of

distilleries alleged in the indictment, when such ownership
or control was lawful in the states where they were so owned,
then congress exceeded its powers, and such act is void. But
I have not deemed it necessary to pass upon these questions.

I have carefully considered all the acts and unlawful com-
binations set forth in the indictment in the first, third, and
fourth counts, and, for the reasons hereinbefore stated, I am
satisfied they are insufficient to make out the crime cov-
ered by the first section of the act, viz.,' a combination in the
form of trust or otherwise, or conspiracy in restraint of trade
or commerce among the several states; and giving to the
word " monopoly " its common-law meaning, which is the
meaning congress clearly intended, I find the allegations in
the second count insufficient to make out the crime covered
by the second section of the act, viz., a combination or con-
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spiracy to monopolize any part of the trade or commerce be-

tween the states.

In reaching this conclusion, I am relieved to know that if I

am in error the government can speedily protect the public

from this alleged monopoly by a civil proceeding in any dis-

trict in the United States in which the defendants transact

their business. The act of congress wisely made special pro-

vision for just such civil suits, and conferred jurisdiction

upon the circuit courts of the United States to enjoin parties

from carrying on any monopoly or business in restraint of

trade. The district attorneys of the United States, by per-

mission of the attorney general, may institute such proceed-

ings in equity in any district where proper service of process

can be obtained upon any of the defendants, and provisions

are made for speeding such cases to an early hearing. A suit

of this nature was lately instituted in the United States

circuit court [213] at Nashville, Tenn., by the United States

through its district attorney, and against an illegal coal mo-
nopoly, doing business under a combination clearly differing

from this case, and manifestly illegal ; and that company was
enjoined from doing business, and the public in that suit pro-

tected against the high prices in coal which resulted from a

contract held illegal under this act. If, therefore, the attor-

ney general of the United States should deem it proper to

further test the question of whether the business of the de-

fendants in this case is a monopoly, or in restraint of trade,

he may authorize such a civil proceeding to be instituted,

and by such suit speedily secure an adjudication from the

circuit courts as to the effect and scope of this act. Inas-

much as these defendants were legally engaged in this ex-

tended business before the act of congress was passed, it

would be fair and proper to proceed against them first by

such civil suit. The public would be better protected, and

more promptly benefited, by such proceeding, because it could

be speedily heard, and relief be effectually granted, by an in-

junction restraining such business, and destroying the mo-

nopoly, if such the court should adjudge it to be. The war-

rant for removal will therefore be denied, and the defend-

ants discharged from further custody.
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[213] IN EE TEKEELL.

UNITED STATES v. GEEENHUT ET AL.

(Circuit Court, S. D. New York. June 28, 1802.)

[51 Fed., 213.]

Criminal Law—Habeas Coepus—Jurisdiction of Cihcxjit Courts—
Removal of Prisoner.—Where a prisoner, arrested under warrant

based upon an indictment in a distant state and district, is held

pending an application to the district court for a warrant of re-

moval for trial, the circuit court of the district in which he is held

has authority on haieas corpus to examine such indictment, and to

release the ijrisoner, if in its judgment the indictment should be

quashed on demurrer.o
Illegal Combinations—Contracts in Restraint of Trade—Indict-

ment.—An indictment under the act of July 2, 1890, relating to

monopolies, averred in the fourth count that defendants, in pursuance

of a combiuation to restrain trade in distillery iDroducts between the

states, shipped certain whisky to Massachusetts, and sold it there

through their distributing agents to dealers under a contract

whereby said dealers were promised a rebate of five cents per gallon

on their purchases, providing such dealers purchased their distillery

products exclusively from the distributing agents, and sold them no

lower than the prescribed list prices ; said rebate to be paid when
such dealers should sign a certificate that they had so purchased

and sold for six months ; and that by this means defendants had
controlled and increased the price of distillery products in Massa-

chusetts. Held, that no crime was charged with respect to such

sales, since there was no averment of any contract whereby the

dealers bound themselves not to purchase from others, or not to sell

at less than list prices. In re Corning, 51 Fed. Rep. 205, approved.

Petition by Herbert L. Terrell for a writ of habeas corpus.

Prisoner discharged.

Thos. Thacher and Elihu Root^ for petitioner.

[214] Edward Mitchell., Dist. Atty., and Maxwell Evarts,

Assist. Dist. Atty., for the United States.

Lacombe, Circuit Judge.

The petitioner was arrested in this district upon a warrant
issued by a United States commissioner here. The warrant
was based upon an affidavit, which was itself based solely

o Syllabus copyrighted, 1892, by West Publishing Co.
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upon the fourth count in an 'indictment found by the grand
jury in the district court of the United States for the district

of Massachusetts. The peitioner being in custody of the

United States marshal to await the order of the district

judge, under Rev. St. § 1014, for his removal to the district

of Massachusetts, writs of habeas corpus and certiorari were
issued, to which returns have been made. It is not disputed
by the district attorney that it is not only the right, but the

duty, of the district court, before ordering removal, to look
into the indictmeni:, so far as to be satisfied that an offense

against the United States is charged, and that it is such an
offense as may lawfully be tried in the forum to which it is

claimed the accused should be removed; and the some right

and duty arises upon habeas corpus^ whether the petitioner

is held under the warrant of removal issued by the district

judge Avhose decision is thus reviewed, or under the warrant
of the commissioner to await the action of the district judge.

The later decisions of the circuit courts abundantly establish

this proposition. In re Buell, 3 Dill. 116 ; In re Doir/, 4 Fed.

Eep. 193 ; V. S. v. Brawner, 7 Fed. Rep. 86 ; U. S. v. Rogers,
2.". Fed. Rep. 658 ; U. S. v. Fowkes, 49 Fed. Rep. 50. This

practice was followed in Re Pallisser, 136 U. S. 257, 10 Sup.

Ct. Rep. 1034, and approved by the supreme court in Horner
V. U. S., 143 U. S. 207, 12 Sup. Ct. Rep. 407. There is good

cause for holding that this power should be exercised lib-

erally, whenever the judge before whom the questions are

raised, on application for a warrant of removal, or on habeas

corpus, is satisfied, from the face of the indictment, that were

such indictment before him for trial, and demurred to, he

would quash it. This is a country of vast extent, and it

would be a grave abuse of the rights of the citizen if, when
charged with alleged offenses committed perhaps in some

place he had never visited, he were removable to a district

thousands of miles from his home, to answer to an indict-

ment fatally defective, on any mere theory of a comity which

would require the sufficiency of the indictment to be tested

only in the particular court in which it is pending. Nor

should the mere novelty of the points raised be held to pre-

clude the court, before which comes the question of removal,

from passing upon them, when it has no doubt as to how it
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Avould pass upon them if the cause were pending before it.

If the questions are of such a character that it is thought

desirable that the opinion of an appellate court should be

obtained, such a proceeding as this is the more appropriate

way in which to raise them, for a decision here adverse to the

government is reviewable by appeal; but a similar decision

on the trial is final, as the government cannot appeal from a

criminal judgment. V. S. v. Sanges, 144 U. S. 310, 12 Sup.

Ct. Eep. 609.

[215] The points of law arising upon this indictment were

all carefully considered by Judge Ricks in his opinion (filed

June 11, 1892, N. Dist. Ohio) on application for a removal

in Re Corning, 51 Fed. Rep. 205. In that opinion I en-

tirely concur ; and the district attorney, apparently admitting

its application, has discussed only the questions arising under

the fourth count, urging that the learned judge did not fully

apprehend the averments of that count, and therefore erred

in holding that no contract was averred by which the dealers

obligated themselves to purchase exclusively from defend-

ants, and to sell at the prices defendants fixed. It is in-

sisted that the paper set out in the fourth count became a

contract on May 7, 1892, when the purchasers signed it, and

that it is distinctly charged that defendants made such con-

tract " in restraint of trade and commerce among the sev-

eral states " on May 7, 1892. But, though it be conceded

that the contract set forth in the indictment was made on

that day, it does not follow that it was a contract in restraint

of trade. The only trade which it is pretended was at all

curtailed or affected in any way was the trade of Kelly &
Durkee in distillery products between September 23, 1891,

and May 7, 1892. During that period they bought such

products only from certain named dealers in a limited num-
ber of states, and sold only at prices fixed by the defendants

;

but they did so. only because they chose to,—because the offer

of a rebate to purchasers who would thus conduct their

business was an inducement operating upon their self-

interest. No obligation of any kind constrained them so

to do; during that entire period, certainly, no contract re-

strained them, for there Avas no contract in existence. They
were entirely free to buy from whom they pleased, and to
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sell at any price they chose. The statute does not prohibit
the offering of special inducements to such purchasers as
bhall make all their purchases from a single concern, and
shall sell only at the prices- fixed TDy it, even though those
inducements be so favorable as to accomplish their object.

It is not the actual restraint of trade (if such be restraint

of trade) that is made illegal by the statute, but the making
of a contract in restraint of trade, of a contract which re-

strains or is intended to restrain trade. It is difficult to

understand upon what principle it can be contended that
trade is restrained by a contract, when no contract exists.

That, when the trade in distillery products which Kelly &
Durkee carried on between September 16, 1891, and May 7,

1892, was restrained, (if restrained it were,) there was no
contract in existence, is conclusively admitted on the face

of the indictment itself, which charges the statutory offense,

to wit, the making of a contract, etc., as committeed on May
7, 1892. The petitioner should be discharged.

[212] BISHOP V. AMEEICAN PKESEEVEES' CO.
ET AL."

(Circuit Court, N. D. Illinois. June 8, 1892.)

[51 Fed., 272.]

CO.NTRACTS IN RESTRAINT OF TRADE TRUST COMBINATIONS.—.4ct CoUg.
July 2, 1890, (26 St. at Large, p. 209,) which forbids combinations
in restraint of Interstate commerce, and gives a right of action to

any person injured by acts in violation of its provisions, does not

authorize suit vs'here the only cause of action Is the bringing of two
suits which have not been decided.*

Same—Pleading.—A declaration in such an action which does not

aver that the goods manufactured by plaintiff, and in respect of

which he claims to be injured, are a subject of interstate commerce,
or that the acts complained of have anything to do with any coutfact

in restraint of trade, or that the parties are citizens of different

states, is demurrable.

At Law. On demurrer to declaration.

Action by Andrew D. Bishop against the American Pre-

a See also vol. 2, p. 51 (105 Fed., 845).
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servers' Company, Bernard E. Ryan, and T. E. Dougherty,

for injuries alleged to have been sustained in hit business

and property by reason of acts of the defendants in violation

of the " Anti-Trust Law," (26 St. at Large, p. 209.) That

act makes illegal all combinations " in restraint of trade or

commerce among the several stntes," and provides that " any

person who shall be injured in his business or property by

any other person or corporation, by rL>;i:^ou of anything for-

bidden or declared to be unlawful by this aot, may sue there-

for, and recover threefold damages."

Lyndon E cans and Fredericl' Ornd, for plaintitF.

Km us, Mayer d- Stein, for defendants

Blodgett, District Judge, (orally.)

This suit is now before the court on a demurrer lo the de-

claration by the defendants, the American Preservers' Com-

pany, Bernard E. Ryan, and T. E. Dougherty.

Plaintiff charges that in 1888 he was engaged i]i the busi-

ness of man- [873] ufacturing fruit butter, jellies, preserves,

etc., in the city of Chicago, and that, at the instance ol others

engaged in the same business, he entered into an agreement

with them for the formation of a trust or comliination for

the purpose of advancing and maintaining the prices of such

goods, and that a trtist or combination called the " American

Preservers' Trust " was organized for tiiat purpose, of which

plaintiff became a member, and to v/hicli he conveyed his

property and plant which he had used in said business ; that

afterwards the managers of the organization decided to take

in more manufacturers and their property, and adopt the

form of organizing under a charter granted under the laws

of West Virginia for the purpose of conducting the business

of said trust, and that he assigned and transferred his prop-

erty used in said business to the said cotnpaity, the American
Preservers' Company, one of the defendants herein; that,

after he had so transferred his property to the said trust and
'.ompany, differences arose between himself and the mana-
^rers of said trust, and the said trust known as the " Amer-
ican Preservers' Company " brought n suit of replevin in one

of the courts of the city of Chicago, and toolc possession of

the property and plant, books, etc., which plaintiff had used
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in the management of his business in connection with paid

trust, and that said defendant, the American Preservers'

Company, has also brought suit at law in this court against

plaintiff, claiming to recover the sum of $;5,000. This is the

substance of the declaration.

It is sufficient for the purposes of this demurrer to say:

1. This declaration does not show thnt the suits com-
plained of are yet decided. It may on trial be shown and
decided that the defendant has the right to maintain both

these actions against plaintiff.

2. As a rule an action at law cannot be maintained for

bringing even a false and fictitious action against a person.

The commencement of a suit at ^aw is an assertion of the

right in a manner provided by law, and persons so com-
mencing suits cannot be subjected to other actions or pen-

alties by reason of their having done so, or for asserting or

prosecuting Avhat they claim as a legal right. The remedy
of the party so sued is in defending the suit, and, if he is

successful in his defense, he recovers costs, and sometimes

damages. Gorton v. Brow?i, 27 111. 489; Speer v. SMnner.
35 111. 282; Wetmore v. Mellinger, 64 Iowa, 741, 18 N. W.
Eep. 870.

It is clear from the allegations in this declaration that the

plaintiff has attempted to bring this suit under the provisions

of the act of congress entitled " An act to protect trade and

commerce against unlawful restraints and monopolies," ap-

proved July 2, 1890, (26 St. p. 209.) But the injuries com-

plained of are not such as give a right of action under this

statute. Although this defendant, the American Preservers'

Company, may be an illegal organization, it may have a valid

right in the property replevied, as against plaintiff, and the

right to sue and collect the $3,000 for which suit is brought.

If, from difficulties growing out of the organization and

management of the alleged trust, an altercation and quarrel

had ensued between plaintiff and the other members or

officers of the trust, and plaintiff had been assaulted by the

persons he was so associ- [274]- ated with, it is very clear he

would have had no right of action under this statute. Fur-

ther, it is not averred in the declaration that the goods man-

ufactured by plaintiff are a subject of interstate commerce.
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Neither does it appear that the suits complained of had any-

thing to do with the alleged contract in restraint of trade.

Certainl.y, as it seems to me, until the decision of the suits

complained of, plaintiff has sustained no damage for which

he cannot be adequatelj' compensated by the costs and dam-

ages to be awarded in the determination of those cases, if

it shall be held there was no right of action. Can a party

to an illegal contract bring suit? Miller v. Ammon, 12 Sup.

Ct. Eep. 884, (decided by the supreme court May 16, 1892.)

Do not deem it necessary to pass on that question at this

time. The declaration is also fatally defective in not aver-

ring the citizenship of the parties to be such as gives this

court jurisdiction. The demurrer is sustained.

[819] STEAIT ET AL. v. NATIONAL HAREOW CO.''

(Circuit Court, N. D. New Yorlc. August 10, 1892.)

[51 Fed., 819.]

Patents foe Inventions—Enjoining Suits foe Infeingement—
Monopolies.—The fact that a corporation owning letters patent

upon a particular kind of machinery has entered into a combination

with other manufacturers thereof to secure a monopoly in its manu-
facture and sale, and to that end has acquired all the rights of

other manufacturers for the exclusive sale and manufacture of

such machines under patents, will not entitle a stranger to the

combination to enjoin the corporation from bringing any suits for

infringement against him or his customers.*

In Equity. Suit by William Strait and others against the

National Harrow Company for an injunction to restrain ac-

tions and suits for infringement of patents. On demurrer
to the bill. Sustained.

Frederick Collin, for plaintiffs.

Edivard H. Risley, for defendant.

Wallace, Circuit Judge.

This is a suit wherein the relief demanded is a permanent
injunction to restrain the defendant from instituting or pros-

ecuting any action in any court of law or equity against the

"Not decided under the anti-trust law, but occasionally cited and
commented upon.
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plaintiffs for the infringement of any letters patent owned
by the defendant covering improvements in spring-tooth har-

rows, or from instituting or prosecuting any such suits

against any person using the spring-tooth harroAvs manu-
factured by the plaintiffs. The defendant has demurred to

the complaint. In substance, the complaint shows that the

defendant has entered into a combination with various other

manufacturers of spring-tooth harrows for tloe purpose of

acquiring a monopoly in this country in the manufacture

and sale of the same, and, as an incident thereto, has ac-

quired all the rights of the other manufacturers for the ex-

clusive sale and manufacture of such harrows under patents,

or interests in patents, owned by them respectively. Such
a combination may [820] be an odious and wicked one,

but the proposition that the plaintiffs, while infringing the

rights vested in the defendant under letters patent of the

United States, is entitled to stop the defendant from bring-

ing or prosecuting any suit therefor because the defendant

is an obnoxious corporation, and is seeking to perpetuate

the monopoly which is conferred upon it by its title to the

letters patent, is a novel one, and entirely unwarranted. The
party having such a patent has a right to bring suit on it,

not only against a manufacturer who infringes, but against

dealers and users of, the patented article, if he believes the

patent is being infringed; and the motive which prompts

him to sue is not open to judicial inquiry, because, having

a legal right to sue, it is inunaterial whether his motives

are good or bad, and he is not required to give his rea-

sons for the attemt to assert his legal rights. " The exercise

of the legal right cannot be affected by the motive which

controls it." Kif v. Youmans, 86 N. Y. 329.

The complaint alleges that the plaintiffs, and the other per-

sons threatened with suit, do not infringe any of the patents

of the defendant; but, as was said by Mr. Justice Hunt,
in Celluloid Manufg Go. v. Goodyear Dental Vulcanite Co.,

13 Blatchf . 384

:

" To allow the action is to reverse the proper position of the

parties. Whoever receives letters patent from the United States

received thereby a prima facie right to maintain an action against

every infringer of the right given by such letters. While it is true

that such right is prima facie only, and that the holder must be

prepared to maintain it in the courts when attacked, it is still a
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fight on his ptirt to sue such alleged violators. The present action
would convert the right to sue into a liability to be sued, which is

quite a different thing. * * * The defendant has a right of ac-

tion against each one of these individuals. It has the right to

svie the whole of them. It has the . right to sue any one of them,
and to allow the others to go undisturbed. While it would not be
a high-minded theory, I know of no principle that, as a matter
of law, would prevent its seeking the feeblest of them all,—the one
least able to defend himself,—and t6 make a victim of him. If

that individual shall appear to have infringed upon this defendant's
patents, he is liable to the damages, although he may lie poor,

—

unable to defend himself,—although others may have offended in

a greater degree, and although we may condemn the spirit which
selected him as the particular defendant. On principle this cannot
be doubted."

See, also, Asbestos Felting Co. v. United States c& F. Sala-

7nander Felthif/ Co.., 13 Blatchf. 453; Tuttle v. Matthews,

28 Fed. Rep. 98 ; Kelley v. Manufacturing Co., 44 Fed. Rep.

10 ; Chemical ^yorks v. Becker, 11 Blatchf. 552.

If the defendant had brought suit against the plaintiffs

for some breach of contract or violation of its alleged rights,

founded upon the combination agreement, then it might be-

come pertinent to inquire into the character of the combina-
tion, and ascertain whether the court would enforce any
rights growing out of it. But in a suit brought for the in-

fringement of a patent by the owner, any such inquiry, at

the behest of the infringer, would be as impertineiit as one
in respect to the moral character or antecedents of the plaintiff

in an ordinary suit for trespass upon his property. Even
a gambler, or the keeper of a brothel, cannot be deprived
of his property because he is an obnoxious person or a crim-
inal; and it is no [821] defense to the trespass upon it,

unless it was removed or destroyed in the suppression of a
nuisance, that it was used in carrying on the unlawful occu-
pation. Ely V. Supervisors, 36 N". Y. 29T.

The demurrer is sustained.

[104] IN RE GREENE.
(Circuit Court, S. D. Ohio, W. D. August 4, 1892.)

[52 Fed., 104.]

Habeas Corpus—Peisoner Held for Removal to Another District
Indictment.—On liahcas corpus to release a person held under a
warrant of a United States commissioner to await an order of the
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district judge for his removfil to anothev district to answoi- an
indictment, it is the right and duty of the circuit court to examine
the indictment to ascertain whether it charges any offense against

the United States, or whether the offense comes within the juris-

diction of the court in which the indictment is pending.^

Criminal Law—Offenses against United States—Common-Law
Definitions.—There are no common-law offenses against the United
States, and the offenses cognizable in the federal courts are only

such as the" federal statvites define, provide a punishment for, and
confer jurisdiction to try ; but when congress adopts or creates a

common-law offense the courts may properly look to the common
law for the true mefining and definition thereof, in the absence of a

clear definition in the act creating it.

Same—Monopolies—Indictment.—Under the act of .July 2, 1890, " to

protect trade and commerce against unlawful restraints and monopo-
lies," an indictment simply following the language of the statute

would be wholly insufficient, for the words of the act do not them-

selves fully, directly, and clearly set forth all the elements neces-

sary to constitute the offense ; and the indictment must, therefore,

be tested by the specific facts alleged to have been done or com-

mitted.

Constitutional Law—Interstate Commerce—Monopolies.—Con-

gress has no authority, under the commerce clause or any other

provision of the constitution, to limit the right of a corporation

created by a state in the acqui- [105] sition, control, and disposi-

tion of property In the several states and it is immaterial that

such prcpert}', or the products thereof, may become the subjects of

interstate commerce ; and it is apparent that by the act of July 2,

1890, in relation to monopolies, congress did not intend to declare

that the acquisition by a state corporation of so large a part of any

species of property as to enable the owners to control the traffic

therein among the several states, constituted a criminal offense.

JIoNOPOLiES

—

Restraint of Trade.-—To constitute the offense of
' monopolizing, or attempting to monopolize," trade or connnerce

among the states, within the meaning of section 2 of said act, it is

necessary to acquire, or attempt to acquire, an exclusive right in

such commerce by means which will prevent others from engaging

therein.

Same—Indictment.—In an indictment under section 1 of the act of

July 2, 1890, to protect trade and commerce against monopolies,

one count alleged, in substance, that on a specified date defendants,

under the guise of the Distilling & Cattle Feeding Company, sold

to certain persons in Boston a quantity of alcohol, then in Illinois,

and that, by reason of the fact that said company controlled the

manufacture and sale of 75 per cent, of all distillery products in

the United States, defendants fixed the price at which the purchasers
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should and did sell such alcohol, and " did compel " said pur-

chasers " to sell said alcohol at no less price than that fixed " by

them, but there were no allegations as to the means of compulsion.

Held, that it could not be assumed from these allegations that the

means used was n contract with the purchasers, and the count was
bad, as being too vague to charge any contract or restraint of trade

between the states.

Sajie—Restraint of Teade—What Constitutes.—An arrangement

whereby the said company promised persons who purchased from

its distributing agents that if, for the ensuing six months, they

would purchase their distillery products exclusively from such

agents, and would not resell the same at ]?rices less than those

fixed by the company, then, on being furnished with a certificate

of compliance therewith, it would pay a certain rebate on the

amount of such purchases, did not constitute a contract In restraint

of trade, within the meaning of section 1 of said act, since the

purchaser was not in any way bound to the performance of the

conditions named; nor did such arrangement operate to "monopo-
lize," or " as an attemiJt to monopolize," trade and commerce,
within the meaning of section 2 of said act.

Same.— Nor was there any offense under the statute, even after the
purchaser complied with the conditions of the promise, and tliereby

became entitled to the rebate, for such compliance had no retro-

active effect to create a valid contract between the parties prior

thereto.

Same.—Even if the promise could be considered as a binding contract
between the parties, the restraint thereby imposed was only partial

and rea.sonable in the protection of defendant's business, and was
not of the general character necessary to constitute an unlawful
contract in restraint of trade. Mocjul S. S. Go. v. McGreijor,
[1892] App. Cas. pt. 1, i>. 25, approved.

Same—Indictment of Stookholmes foe Acts of Corpoeation.—In
indictments of individuals under the said statute, where all the
acts alleged to constitute the offense are charged to have been done
by a corporation, an omission to state what relation defendants
bore to the corporation, other than that of stockholders, is fatal,

since mere stockholders cannot be held criminally responsible for
the acts of the corporation.

At I.aw. Petition by Louis H. Greene for a writ of haheas
corpus to release him from tlie custody of tlie United States
marshal, hy whom he is held under a warrant of a United
States commissioner, awaiting an order for his removal to
the district of Massachusetts to answer an indictment for an
alleged violation of the act of July 2, 1890, relating to mo-
nopolies. Prisoner discharged.
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John W. Uervon, for the United States.

Ramsey. Maxtrcll cG Ramsey., for Greene.

Jackson, Circuit Judge.

The petitioner, a citizen and resident of Ohio, having- boeji

arrested and talcen into the custody of the United [108]
States marshal of this district upon a warrant of a United
States commissioner, here to await an order of the judge of

the district court, under section lOli of the Revised Statutes,

for his removal to the district of JNIassachusetts for trial upon
an indictment found and pending therein against him and
others for alleged \'iolations of the act of congress approved

July -2, 1890, entitled "An act to protect trade and commerce
against unlawful restraint and monopolies," has applied to

this court to be discharged from such custody, claiming that

he is illegally restrained of his liberty ; that said indictment

against him in the district court of Massachusetts, on which

his arrest and confinement is solely based, charges him with

no oifense against the United States under said act of July

2, 1890; and that said district court has no jurisdiction over

either his person or the alleged offense on which it is sought

to remove him there for trial.

It admits of no question that it is both the right and duty

af this court, upon this application, to consider and de-

termine whether the indictment pending against the peti-

tioner in the district of Massachusetts charges either a crim-

inal offense or one that comes within the jurisdiction of that

court. It is well settled that upon application for an order

of removal under section 1014, Rev. St., the district court or

judge may properly look into the indictment to ascertain

whether an offense against the United States is charged, and

whether the court to which the accused is sought to be re-

moved has jurisdiction of the same. In such cases the judge

exercises something more than a mere ministerial function,

involving no judicial discretion. The liberty of the citizen,

and his general right to be tried in a tribunal or forum of his

domicile, imposes upon the judge the duty of considering

and passing upon those questions. Such has been the uni-

form practice of the federal courts. In re Bxiell, 3 Dill. 116

:
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In re Doiij. 4 Fed. Eep. 193 ; V. S. v. Braivner, 7 Fed. Eep.

bC> : U. /S. V. Rogers, 23 Fed. Rep. 658 ; U. S. v. Fowkes, 40

Fed. Rep. 50; Horner v. U. S., 143 U. S. 207, 12 Sup. Ct.

Rep. 407. These ca^es have recently been followed and ap-

proved by Judge Ricks in the case of In re Gorging, (U. S.

V. Greenhit,) 51 Fed. Rep. 205, and by Judge Lacombe in

Re Terrell, {U. S. v. Greenhtit,) 51 Fed. Rep. 213, upon

removal proceedings under the same, or substantially the

same, indictment as that pending against petitioner. In the

Terrell Case. Judge Lacombe properly states that the same

right and duty of looking into the indictment arises upon

luibeas rorpus. whether the petitioner is held under the war-

rant of removal issued by the district judge, wliose decision

is thus reviewed, or under the warrant of the commissioner,

to await the action of the district judge.

It is insisted by the district attorney, on behalf of the

United States, that if the indictment is insufficient it must

be met by a motion to quash, or some other appropriate pro-

ceeding in the court in wliich it is pending, and whose action

would bs subject to review; and the case of In re Lancaster,

137 U. S. 393, 11 Sup. Ct. Rep. 117, is relied on to support

his contention that under habeas corpus proceedings tht

sufficiency of tlie indictment should not be inquired into. We
do not understand tliat [107] decision as laying down any

sucli general proposition as claimed for it in cases like the

present. In that case tlie petitioners, being in the custody of

the United States marshal under an indictment pending

against them in tlie circuit court for the soutliern district of

Georgia, applied to the supreme court for leave to file in said

court their petition for a writ of habeas corp"s, upon the

grounds that the matters and things set forth and charged

against them in the indictment did not constitute anjr offense

under the laws of the United States, or cognizable in the cir-

cuit court. " In this posture of the case,"' say the supreme

court, • we must decline to interfere." In this case it appears

that the circuit court in which the indictment was pending

had taken jurisdiction, and had the petitioners by its direc-

tion in tlie custody of its marshal, and no reason was shown
for not invoking the judgment of said court upon the suffi-

ciency of the indictment. The supreme court, in declining
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to interfere, acted in accordance with its well-setiled rule noi

to issue or grant a writ of habeas corpus in the exercise of it'

original jurisdiction, except when the inferior court is acting

without jurisdiction, or is exceeding its power <o the preju

dice of the party seeking relief. In re Lane, i;]5 U. S. 446

10 Sup. Ct. Rep. 760; Ex parte Mirzan, 119 U. S. 584-586

7 Sup. Ct. Rep. 341. It certainly did not intend to lay dowi
the proposition that no other court than that in which an in

dictment was pending could look into the sufficiency of sucl

indictment, or pass upon the question whether it charged ar

offense, or was within the proper jurisdiction of such court

for in the more recent ease of Horner v. U. S., 143 U. S. 214

12 Sup. Ct. Rep. 410, it is said

:

" The district judge, in exercising his jurisdiction under section 1014
Rev. St., to issue a warrant for the removal of Horner to the southeri
district of Illinois, had a right to determine whether of not the ofCensi

was within the jurisdiction of the district court of the United State:

for that district, and that determination was i-eviewaDle by habea
corpus."

In the second case of Homer v. U. S,, 143 U. S. 570, 1^

Sup. Ct. Rep. 522, no question of removal to another districi

was involved, nor had any indictment been found ; but th(

petitioner was simply held to await the action of the granc

jury, and prematurely sought to raise, by habeas corpus pro

ceedings, the question under examination, Avhether an;;

offense had been committed. The present proceeding ii

essentially different, and comes within the rule stated abov(

by Judge Lacombe. If the indictment shows no offense

committed against the United States in Massachusetts, th(

petitioner is unlawfully and illegally restrained of his lib

erty in being held in custody to await an order for his re

moval to that district for trial, and is entitled to the sam(

measure of relief as though the removal had been orderec

by the district judge. The right of the government to hav(

the petitioner tried in the district of Massachusetts where

the indictment is pending is not questioned if the case

against him comes under section 731 of the Revised Statutes

providing that, " when any offense against the United State;

is begun in one judicial circuit, and completed in another

it shall be deemed to have been committed in either, anc

may be dealt with, inquired of, tried, deter- [108] mined
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and punished in either district in the same manner as if it

had been actually and AvhoUy committed therein." There

is, however, nothing in this provision of the law which de-

prives the court of the right and duty to look into the indict-

ment to determine whether any offense against the United

States is charged, and, if so, whether it was either begun or

completed in the district of Massachusetts, so as to give the

federal court there jurisdiction of the case. If, in cases

like the present, the mere pendency of an indictment against

a party in a state other than that of his domicile should

be held to preclude all inquiry into the question whether

he is charged with any offense against the United States,

or whether the court wherein such indictment is pending has

jurisdiction to try the accused, the rights of the citizen

would be open to serious abuse. We are clearly of the opin-

ion that the authorities establish a different rule, and we

therefore proceed to the consideration of the indictment

against the petitioner, to ascertain if any offense is charged

against him, and, if so, whether the district court of Massa-

chusetts has any jurisdiction in the premises.

The indictment is based upon alleged violations of sections

1 and 2 of the act of July 2, 1890, which read as follows

:

" Section 1. Every contract, combination in tbe form of trust or
otherwise, or conspiracy, in restraint of trade or commerce among the
several states or with foreign nations, is hereby declared to be Illegal.

Every person who shall make such contract, or engage in any such
combination or conspiracy, shall be deemed guilty of a misdemeanor,
and, on conviction thereof, shall be punished by fine not exceeding
five thousand dollars, or by imprisonment not exceeding one year,

or by both said punishments, in the discretion of the court. Sec. 2.

Every person who shall monopolize, or attempt to monopolize, or
combine or r-imspire with any other person or persons to monopolize,
any part of the trade or commerce among the several states, or with
foreign nations, shall be deemed guilty of a misdemeanor, and on
conviction thereof shall be punished by fine not exceeding five thou-
sand dollars, or by imprisonment not exceeding one year, or by both
said punishments, in the discretion of the court."

The indictment contains four counts. The 1st, 3d, and 4th

allege violation of section 1, and the 2d count charges a vio-

lation of section 2. The 1st, 2d, and 3d counts recite, in the

same general way, that on the 11th day of February, 1890,

the petitioner and other associates, in the states of Ohio, Illi-

nois, and New York, engaged with each other in .a combi-

nation, in restraint of trade and commerce, in distillery
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products; that, for the purpose of restraining trade and com-
merce in said products among the several states of the United
States, they, in the form and guise of a corporation Imown
and designated as the Distilling & Cattle Feeding Company,
which was on said 11th day of February, 1890, organized
under the laMS of Illinois, thereafter, and prior to August 1,

1890, obtained control, by purchase, renting, and leasing, 70
other distilleries within the United States used for the manu-
facture of said distilling products, which products were on
February 11, 1890, and continuously thereafter, up to the

finding of the indictment, •' a subject of trade and commerce
among the several states of the said United States ;

" that each

of said distilleries were, at the respective dates of their pur-

[109] chase, renting, or leasing and running under said con-

trol, separate and distinct, and competing in the manufacture
and sale of distilling products among the several states ; that,

in pursuance of said combination, they used, managed, and
controlled all said distilleries, and by means thereof did, dur-

ing the period last mentioned, manufacture and sell, and con-

trol the manufacture and sale, within the United States, of

77,000,000 gallons of said distillery products, said quantity

being 75 per cent, of all .the distillery products made and

sold within and among the United States during said period;

that the condition of trade and commerce in said products

among the several states during said period was such that,

by controlling the manufacture and sale of 75 per cent, of

said distillery products, they were able to control and fix the

price at which they would sell such products to dealers

therein in the several states, and to control and fix the price

at which such dealers should sell the same to citizens of the

several states during said period ; that by said means they

intended to control the amount of said distillery products

manufactured and sold among the several states, and to con-

trol and fix the price at which said distillery products should

be sold by all dealers therein among the several states, and

in the state of Massachusetts, and to prevent and counteract

the effect of free competition in the usual price at which said

products were sold among and within the several states, and

to increase and augment the usual price thereof, and thereby

exact and procure great sums of money from the citizens of
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Massachusetts and other states purchasing distillery prod-

ucts, and to- secure to themselves exclusively the trade and

commerce in said distillery products, and by all the means

aforesaid unlawfully to restrain the trade and commerce in

such products among the several states of the United States.

The first count then alleges that, in pursuance of said pur-

pose and intent, they, under the form and guise of said Dis-

tilling & Cattle Feeding Company, on October 3. 1890, did

at Boston, within the district of Massachusetts, " negotiate

a sale, and did sell," to the firm of D. T. Mills & Co., 6,042.82

proof gallons of alcohol, which was then in the state of Illi-

nois; that by reason of said combination, and of their con-

trol of the large number of distilleries and the manufacture

of T5 per cent, of all such products in the United States, they

did fix the price at which said D. T. Mills & Co., who were

dealers therein at Boston, should and did sell said alcohol

Avithin said district of Massachusetts, or for transportation

into any other state, " and did compel said Mills & Co. to

sell said alcohol within said district of Massachusetts for

use in said district, or for transportation to other states of

the United States, at no less price than that fixed " by the

accused; that by this means they controlled the amount of

distilled products sold within the state of Massachusetts, and

did fix the price at which said products were sold by dealers

in said state; that they thereby prevented and counteracted

the effect of free competition on the usual price at which said

products were sold within the state, and did increase and

augment the usual price at which said distillery products

were sold in the state of Massachusetts for use therein or

transportation therefrom, and that they thereby, and by the

means aforesaid, did "re- [110] strain the trade and com-

merce in said distilling products between the state of Mas-

sachusetts and the states of the said United States other than

the state of Massachusetts," contrary to the form of the

statutes in such case made and provided.

The second count, based upon the second section of the act,

after the aforesaid general recital, charges' an unlawful at-

tempt to inonopolize the trade and commerce in distillery

products under the form and guise of said Distilling & Cattle

Feeding Company; and the specific acts therein alleged are
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that on Septemoer 18, 1890, C. I. Hood, of Lowell, Mass.,

purchased from Webb & Harrison, as distributing agents of

the accused, 520.52 proof gallons of alcohol; that the defend-

ant, in the form and guise of the aforesaid company, prom-
ised said Hood a rebate of five cents per gallon on the pur-

chase price of said alcohol, upon condition that for six

months from the date of the promise he should have bought
his supply or supplies of distillery products exclusively from
said company's agents, and should not have sold any of the

products so purchased at less than the company's distributing

agents' list prices, and should furnish evidence of compliance

with those conditions in the form of a certificate. This count

alleges a similar arrangement with Kelly and Durkee on the

sale to them, September 23, 1890, by the company's distribu-

ting agents, of 85.54 proof gallons of alcohol. It also sets

out a list of the distribviting agents from whom purchases

could be made, and the agreement of the company as to the

five cents per gallon rebate, and the condition on which it

would be made. It is alleged that, by means of said premises

and terms of rebate to said purchasers, the accused, under the

form and guise aforesaid, did attempt to monopolize to them-

selves the trade and commerce in said distillery products

among the several states, in violation of law.

The third count is based upon the first section of the act.

It alleges an agreement made by the aforesaid company with

C. I. Hood, at Lowell, Mass., on the sale to him of 518.88

gallons of said company's products, made October 2, 1890,

for a rebate upon the same terms and conditions as set forth

in the second count, by which arrangement and promise it is

charged that the accused " did attempt to execute and carry

out the purpose and intent aforesaid to restrain the trade and

commerce in said distillery products among the several states

of the said United States, and especially between the state of

Massachusetts and other states of the United States, against

the peace," etc.

The fourth count is also founded upon section 1 of the act.

It sets out a contract or agreement of the Distilling & Cattle

Feeding Company with Kelly and Durkee, bearing date at

Peoria, 111., September 23, 1891, promising to pay the latter

$4.27 as a rebate of 5 cents per gallon on 85.54 proof gallons
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of the company products purchased that day, upon the same

terms and conditions as alleged in the second and third

counts ; and then sets forth the certificate of said Kelly and

Durkee that they had since the date of the agreement pur-

chased all their supply of such goods as are produced by the

Distilling & Cattle Feeding Company, exclusively from one

or more of the dealers or distributing agents of the company,

[111] of which a list is attached. This certificate bears date

May 7. 1892, and it is charged that the purchaser's compliance

\Yith the tenns and conditions on which the company prom-

ised to make or pay the T) cents per gallon on rebate was a

c(>!itr:K-t in restraint of trade and commerce, within the

provisiuns of the statiit(\

In the consideration of this indictment it should be borne

in mind that there are no common-law offenses against the

United States; that the federal courts cannot resort to the

common law as a source of criminal jurisdiction; that crimes

and- otFeiises. cognizable under the authority of the United

States, are such, and only such, as are expressly designated by

law ; and that congress must define these crimes, fix their pun-

ishment, and confer the jurisdiction to try them. U. 8. v.

Hudson, 7 Cranch, 32; V . S. v. CooUclge, 1 Wheat. 415;

U. S. Y. Brittoiu 108 U. S. 109-206, 2 Sup. Ct. Rep. 531.

^Vhen congress, under and in the exercise of powers con-

ferred b,y the constitution, adopts or creates common-law

offenses, the courts may properly look to that body of juris-

prudence for the true meaning and definition of such crimes,

if they are not clearly defined in the act creating them.

TJ. S. V. Armstrong. 2 Curt. 446; V. S. v. Coppersmith, 4 Fed.

Rep. 198. The act of July 2, 1890, on which the present in-

dictment is based, in declaring that contracts, combinations,

and conspiracies in restraint of trade and commerce between

the states and foreign countries were not only illegal, but

should constitute criminal offenses against the United States,

goes a step beyond the common law, in this: that contracts

in restraint of trade, while unlawful, were not misdemeanors

or indictable at common law. It adopts the common law

in making combinations and conspiracies in restraint of the

designated trade and commerce criminal offenses, and creates

a new crime, in making contracts in restraint of trade mis-

Digitized by Microsoft®



IN RE GREENE. 65

Opinion of the Court.

demeanors,- and indictable as such. But the act does not

undertake to define what constitutes a contract, combination,

or conspiracy in restraint of trade, and recourse must there-

fore be had to the common law for the proper definition of

these general terms, and to ascertain whether the acts charged

come within the statute. We regard it as well settled by

the authorities that an indictment, following simply the

language of the act, would be wholly insufficient, for the

reason that the words of the statute do not of themselves

fully, directly, and clearly set forth all the elements neces-

sary to constitute the offense intended to be punished. V . S.

V. Cruikshank, 92 U. S. 542; U. S. v. Simmonds, 96 U. S.

360 ; U. S. V. Garll, 105 U. S. 611 ; U. S. v. Britton, 107 U. S.

655, 2 Sup. Ct. Rep. 512 ; U. S. v. Trumbnll, 46 Fed. Rep.

755.

Under the principle established by those cases, the several

counts of the present indictment must be tested, not by the

general recitals'and averments thereof, although in the words

of the statutes, but by the specific acts or particular facts,

Avhich are alleged to have been actually done and committed

by the accused. If the particular acts or facts charged do

not, as a matter of law, constitute contracts, combinations,

or conspiracies in restraint of trade and commerce among

the several [112] states, or a monopoly or attempt to monopo-

lize any part of such trade or commerce, no amount of aver-

ments and allegations that the accused " engaged in a com-

bination," or " made contracts in restraint " of such trade or

commerce, or " monopolized " or " attempted to monopolize "

the same, will avail to sustain the indictment. Whether the

accused is charged with an offense is to be determined by the

particular acts or facts set forth, and not by the conclusions

of the pleader, although asserted in the words of the statute

:

" Every offense consists of certain acts done or omitted

under certain circumstances, and in the indictment for the

offense it is not sufficient to charge the accused generally with

having committed the offense, but all the circumstances con-

stituting the offense must be specially set forth." U. S. v.

Gruikshank, 92 U. S. 542, 563.

Do the particular facts set forth in the indictment cou'^ti-
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tute violation of the statute? In construing and ap])lying

the provisions of the act to the specific offenses charged, it

must be assumed that congress did not intend to malce the

enactment either retroactive or give it an ex post facto oper-

ation and effect. No criminality can therefore be ascribed

to the acts of the accused in respect to their recited combi-

nation on February 11, 1890, in restraint of trade and com-

merce in distillery products by means of the Distilling &
Cattle Feeding Company, a corporation organized by them

on that day under the laws of Illinois, and its acquisition and

control prior to the jDassage of the act of July 2, 1890, of 70

other distilleries, which enabled said company to manufac-

ture and sell 70,000,000 gallons of said distillery products,

said quantity being 75 per cent, of all the distillery products

manufactured and sold in the United Sta'tes between the date

or dates of acquiring said distilleries and the finding of the

indictment. It is not alleged that this acqviisition and con-

trol of the 70 other distilleries by the accused or bj the Dis-

tilling & Cattle Feeding Company, by means of which this

large production was secured, was in any respect unlawful ; nor

is it alleged, or even recited, that the parties from whom said

70 other distilleries were acquired, were by contract restrained

from thereafter engaging in the distillery business, either

generally or joartially. From anything averred or recited

to the contrary, it must be presumed, in this proceeding, that

the defendants, or the Distilling & Cattle Feeding Company,
in whose form and guise the accused is said to have acted,

were in the rightful possession and control of the numerous
distilleries employed by them in the manufacture of distilled

products; and the quantity of such products, whether large

or small, can in no way affect the right of disposition inci-

dent to lawful ownership. Congress may place restriction

and limitations upon the right of corporations created and
organized under its authority to acquire, use, and dispose of

property. It may also impose such restrictions and limita-

tions upon the citizen in respect to the exercise of a public

privilege or franchise conferred by the United States. But
congress certainly has not the power or authority under the

commerce clause, or any other provision of the constitution,

to limit and restrict the right of corporations created by the
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States, or the citi- [113] zens of the states, in the acquisition,
control, and disposition of property. Neither can congress
regulate or prescribe the price or prices at which such prop-
erty, or the products thereof, shall be sold by the owner or
owner.-;, whether corporations or individuals. It is equally
clear that congress has no jurisdiction over, and cannot make
criminal, the aims, purposes, and intentions of persons in
the acquisition and control of property, which the states of
their residence or creation sanction and permit. It is not
material that such property, or the products thereof, may
become the subject of trade or commerce among the several

states or with foreign nations. Commerce among the states,

within the exclusive regulating power of congress, " consists

of intercourse and traffic between their citizens, and includes

the transportation of persons and property, as well as the

purchase, sale, and exchange of commodities." County of
Molile V. Kimball, 102 U. S. 691-702 ; Gloucester Ferry Go.

V. Pennsylrania, Hi U. S. 203, 5 Sup. Ct. Kep. 826. In the

application of this comprehensive definition, it is settled by
the decisions of the supreme court that such commerce in-

cludes, not only the actual transportation of commodities

and persons between the states, but also the instrumentalities

and processes of such transportation. That it includes all

the negotiations and contracts which have for their object,

or involve as an element thereof, such transmission or passage

from one state to another. That such commerce begins, and

the regulating power of congress attaches, when the com-

modity or thing traded in commences its transportation from
the state of its production or sitim to some other state or

foreign country, and terminates when the transportation is

completed, and the property has become a part of the gen-

eral mass of the property in the state of its destination.

A'NTien the commerce begins is determined, not by the char-

acter of the commodity, nor by the intention of the owner

to transfer it to another state for sale, nor by his preparation

of it for transportation, but by its actual delivery to a com-

mon carrier for transportation, or the actual commencement

of its transfer to another state. At that time the power Und

regulating authority of the state ceases, and that of congress

attaches and continues, until it has reached another state, and
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become mingled with the general mass of property in the

latter state. That neither the production or manufacture

of articles or commodities which constitute subjects of com-

merce, and which are intended for trade and traffic with cit-

izens of other states, nor the preparation for their transpor-

tation from the state Avhere produced or manufactured, prior

to the commencement of the actual transfer, or transmission

thereof to another state, constitutes that interstate commerce

which conies within the regulating power of congress; and,

further, that after the termination of the transportation of

commodities or articles of traffic from one state to another,

and the mingling or merging thereof in the general mass of

property in the state of destination, the sale, distribution,

and consumption thereof in the latter state forms no part

of interstate commerce. Pensacola Tel. Co. v. Western Union

Tel. Co., 96 U. S. 1 ; Brou-ii v. Houston, 114 U. S. 622, ,5 Sup.

Ct. Rep. 1091 ; Coe v. Errol, 116 U. S. 517-520, 6. Sup. Ct.

Rep. 47.".; RoUim [114] v. Taxing Dist., 120 U. S. 497, 7

Sup. Ct. Rep. 592 ; and ludd v. Pearson, 128 U. S. 1, 9 Sup. Ct.

Rep. 6. In the latter case the supreme court pointed out the

distinction between commerce and the subjects thereof, and

held that the manufacture of distilled spirits, even though

they were intended for export to other- states, was not coui-

merce, falling within the regulating powers of congress.

Stripjjing the indictment of its verbiage,—its general re-

citals and conclusions of law,—does either count thereof

charge any real offense against the United States over which

the district court of Massachusetts has jurisdiction? The
specific offense charged in the first count is that the defend-

ants, under the form and guise of the Distilliiig & Cattle

Feeding Company, sold on October 3, 1890, to Mills and
Gaffield, copartners under the name of D. T. Mills cS; Co., a

certain quantity of distilled products then in the state of

Illinois ; that, by reason of said Distilling & Cattle Feeding
Company's controlling the manufacture and sale of 76 per

cent, of all such products in the United States, they fixed the

price at which said purchasers should and did sell said alco-

hol for use in [Massachusetts, or for transijortation into any
other state, '• and did compel said Mills and Gaffield, as co-

partners, to sell said alcohol at no less price than that fixed
"
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by them. It is not alleged how said Boston purchasers Avere
" compelled " to sell at the prices fixed by the defendants,
nor how, or under what arrajigement, the defendants fixed

the price at which the alcohol should be sold in Massachu-
setts, or for transportation therefrom. Was it one of the pro-

visions of the contract of sale and purchase, or was it by
a combination or conspiracy betAveen the defendants and the
Boston purchasers? The means described by Avhich the de-

fendants were enabled to fix the price at which the purchasers
should sell the alcohol was certainly not a " contract, combi-
nation, or conspiracy in restraint of trade and commerce
among the states." If they, by force or duress, " compelled "

the purchasers to sell at a price fixed by them, such compul-
sion would not constitute either a contract, combination, or

conspiracy in restraint of trade. It cannot be assumed, un-

der the language employed in this count, that there AA^as any
" contract " between the defendants and ^ills and Gaffield

which by its terms and provisions restrained the latter in

respect to the price at which they should or did sell the alco-

hol. The count certainly charges no '' combination or con-

spiracy," within the meaning of the act, between the defend-

ants and the Boston purchasers. The charge is too vague
and general to show a '' contract " in restraint of trade, such

as the first section of the act contemplates and declares illegal.

It cannot be aided by presumption or intendments. It is bad

upon its face, and charges no offense committed in the state

of Massachusetts of which the United States courts in that

state could take jurisdiction.

The second count charges an attempt on the part of defend-

ants to monopolize to themselves, under the form and guise

of said Distilling & Cattle Feeding Company, the trade and

commerce in distillery products among the several states, and

between the state of Massachusetts and other states ; the spe-

cial acts on which this charge is based being that, [115] on

the purchase of certain quantities of alcohol by C. I. Hood,

and Kelly & Durkee, (citizens and residents of Massachu-

setts,) in September, 1890, from certain distributing agents

of the Distilling & Cattle Feeding Companj', the defendants,

under the form and guise of said company, agreed and prom-

ised that if said purchasers Avould, for a certain designated
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period, (six months,) buy all their supply or supplies of dis-

tillery products exclusively from said company's distributing

agents, (two of whom, as appears in the count, were located

at Boston. jNIass.,) and A^'ould not sell the alcohol or other

distillery products so purchased at any lower prices than the

list prices of such distributing agents, and would make a

proper certificate of such facts, then the said Distilling &

Cattle Feeding Company would make and pay to said pur-

chasers a rebate of five cents per gallon on each gallon pur-

chased liy them. The third and fourth counts set out sub-

stantially the same arrangement and agreement as to the

payment of a rebate of five cents per gallon upon the pur-

chasers' compliance, during the period stated, with the afore-

said terms and conditions, and charge the same to have been

contracts in restraint of trade and commerce among the

states, within the purview of the statute. We may therefore

consider those three counts together. Do the facts therein

set forth constitute either ;ui " attempt to monopolize " trade

and commerce in distillery products among the states, or

contracts in restraint of such trade? It is not very clear

what congress meant by the second section of the act of

July 2, ISOO. in declaring it a misdemeanor to " monopolize,"

or " attempt to monopolize," any part of the trade or com-

merce among the states or with foreign nations. It is very

certain that congress could not, and did not, by this enact-

ment, attempt to prescribe limits to the acquisition, either

by the private citizen or state corporation, of property which

might become the subject of interstate commerce, or declare

that, when the accumulation or control of property by legiti-

mate means and lawful methods reached such magnitude or

proportions as enabled the owner or owners to control the

traffic therein, or any part thereof, among. the states, a crim-

inal offense was committed by such owner or owners. All

persons, individually or in corporate organizations, carrying

on business avocations and enterprises involving the pur-

chase, sale, or exchange of articles, or the production and
manufacture of commodities, which form the subjects of com-

merce, will, in a popular sense, monopolize both state and
interstate traffic in such articles or commodities just in pro-

portion as the owner's business is increased, enlarged, and
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developed. But the magnitude of a party's business, pro-
duction, or manufacture, with the incidental and indirect

powers thereby acquired, and with the purpose of regulating
prices and controlling interstate traffic in the articles or com-
modities forming the subject of such business, production, or

manufacture, is not the monopoly, or attempt to monopolize,
which the statute condenms.
A "monopoly," in the prohibited sense, involves the ele-

ment of an exclusive privilege or grant Vv'hich restrained

others from the exercise of a right or liberty which they had
before the monopoly was secured. In commercial law, it is

the abuse of free commerce, by which one or more [116] indi-

viduals have procured the advantage of selling alone or

exclusively all of a particular kind of merchandise or com-
modity to the detriment of the public. As defined by Black-

stone, (4 Bl. Comm. 159,) and by Lord Coke, (3 Co. Inst.

181.) it is a grant from the sovereign power of the state by
commission, letters patent, or otherwise, to any person or

corporation, by which the exclusive right of buying, selling,

making, working, or using anything is given. Wlien this

section of the act Avas under consideration in the senate, dis-

tinguished members of its judiciary committee and lawyers of

great ability explained what they understood the term " mo-
nopoly " to mean ; one of them saying :

" It is the sole

engrossing to a m.an's self by means which prevent other men
from engaging in fair competition with him." Another sen-

ator defined the term in the language of Webster's Diction-

ary :
" To engross or obtain, by any means, the exclusive

right of, especially the right of trading, to any place or with

any country, or district; as to monopolize the India or Le-

vant trade." It will be noticed that, in all the foregoing

definitions of " monopoly," there is embraced two leading

elements, viz., an exclusive right or privilege, on the one side,

and a restriction or restraint on the other, which will operate

to prevent the exercise of a right or liberty open to the public

before the monopoly was secured. This being, as we think,

the general meaning of the term, as employed in the second

section of the statute, an " attempt to monopolize " any part

of the trade or commerce among the states must be an attempt

to secure or acquire an exclusive right in such trade or com-
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merce by means which prevent or restrain others from engag-

ing therein. It was certainly not a " monopoly," in the legal

sense of the term, for the accused or the Distilling & Cattle

Feeding Company to own 70 distilleries, and the products

thereof, Avhether such products amounted to the whole or a

large part of what was produced in the country. Their own-

ership and control of such products, as subjects of trade and

commerce, is not what the statute condemns, but the mo-

nopoly or attempt to monopolize the interstate trade or

commerce therein. In this acquisition and operation of the

70 distilleries, Avhich enabled the accused or said Distilling

& Cattle Feeding Comi^any to manufacture and control the

sale of 75 per cent, of the distillery products of the country,

it does not appear, nor is it alleged, that the persons from

whom said distilleries were acquired were placed under any

restraint, by contract or otherwise, which prevented them

from continuing or re-engaging in such business. All other

persons who chose to engage therein were at liberty to do so.

The effort to control the production and manufacture of dis-

tillery products, by the enlargement and extension of busi-

ness, was not an attempt to monopolize trade and commerce
in such products within the meaning of the statute, and may
therefore be left out of further consideration.

Was the arrangement with the Boston purchasers, as to

malring them a rebate upon the conditions stated, an attempt

to monopolize any part of the trade and commerce among the

states in distillery products? It is not alleged, nor is it to be

inferred from anything that is set forth, that said pur-

chasers bound themselves, or entered into any contractual

[117] obligations or understanding, to buy their distillery

supplies exclusively from the distributing agents of said

Distilling .*i Cattle Feeding Company. They were left at

perfect liberty to purchase when, where, or from whom they
pleased. No contractual or other restraint was placed upon
them. Upon certain conditions, which it was entirely op-

tional with them to comply with or disregard, a rebate was
promised by the seller. Such an arrangement does not

amount to a contract to purchase exclusively from said dis-

tilling company or its distributing agents. But, suppose it

did, there was nothing in such an agreement unlawful or in
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contravention of the statute., The promise of a rebate, as

an inducement for exclusive trading, certainly does not con-

stitute an " attempt to monopolize," when the purchaser is

left at liberty to buy where he pleases, and when all other

sellers of the article are left unrestrained in offering the same,

or greater, inducements. As to the remaining condition

upon which the rebate was to be payable, the same observa-

tion may be made. The purchasers were placed under no
contractual or other restraint in respect to the price at which
they should sell. They were simply offered a rebate, as an

inducement not to undersell the vendor's distributing agents,

two of whom were located at Boston, Mass. The arrange-

ment relied on, considered either in detail or as a whole, in-

volved no " attempt to monopolize any part of the trade or

commerce among the states." The rebate promised, upon
condition of exclusive purchases and not undersolling the

vendor's distributing agents, was a legitimate metliod of in-

ducing trade ; but the means thus employed in no way op-

erated to prevent or restrain others from offering tlie same,

or greater, inducements. The condition as to not selling at

lower prices than those of the distributing agents may have

had a tendency to maintain prices, but that would not have

been an attempt to monopolize trade. The inducements of-

fered for the exclusive trade, and to sell at no lower prices

than the price list of the distributing agents, was not preju-

dicial to the public. It was in no way contrary to public

policy, or an unlawful restraint of trade, as will be seen

from the authorities hereinafter referred to. But, aside

from this, it is not shown that said arrangement necessarily

involved or' related to interstate traffic. It is not alleged

that Webb & Harrison, the distributing agents, from whom
Hood and Kelly and Durkee made their purchases of alcohol,

were located or made such sales in some other state than

Massachusetts; nor that the alcohol itself was beyond the

limits of that state when purchased. Neither is it shown

that the exclusive purchases thereafter to be made, as one of

the conditions on which the rebate was to be paid, could not

have been made in the state of Massachusetts, it appearing

from the face of the count that two of such distributing

agents were located at Boston, in said state. Without dwell-
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ing further upon its consideration, we are clearly of the

opinion that this second count fails to charge any offense

against the petitioner.

What has been already said applies largely to the third

and fourth counts. The matter of the promised rebate upon

the same conditions as set forth in the second count, which

is charged to have been a con- [118] tract in restraint of

trade and commerce among the states, and between the

state of Massachusetts and other states, does not consti-

tute any offense against the United States, or in any way
contravene the first section of the act of July 2, 1890, be-

cause there was actually no contract which bound, or at-

tempted to bind, the Massachusetts purchasers of alcohol,

as to where or from Avhom they would make further pur-

chases during the period stated, nor as to the price or prices

at which they should sell. They were simply offered an in-

ducement in respect to those matters, which they were at

perfect liberty to comply with or decline. They were not

restrained by any contractual obligation during the stipu-

lated period. The agreement was wholly unilateral during

that period. Upon compliance with the conditions as al-

leged in the fourth count, they were entitled to the rebate;

but such compliance had no retroactive operation to create

a valid and subsisting contract between the parties prior

thereto, or during the period intervening between the date

of the promise and the full compliance with the conditions on

which the rebate was to be paid. During that period there

was between the parties no contract in restraint of trade.

But suppose the arrangement could by any possibility be

construed into a contract between the parties from the date

of the promise, or during the stipulated period, it could not

be held to be a contract in restraint of trade. It is not

deemed necessary to review the authorities upon the subject

of contracts in restraint of trade, nor would it be at all profit-

able. It is well settled that contracts in general restraint of

trade are contrary to public policy, and therefore unlawful.

The arrangement under consideration cannot possibly be

considered as one in general restraint of trade. AVhere the

restraint is partial, either as to time or place, its validity is
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to be determined by its reasonableness and the existence of
a consideration to support it. The question of its reasonable-

ness depends on the consideration whether it is more injuri-

ous to the public than is required to afford a fair protection

to the party in whose favor it is secured. No precise bound-
ary can be laid down as to when, and under what circum-

stances, the restraint would be reasonable, and when it would
be excessive. Nacigation Go. v. TFmsor, 20 Wall. 64-68;

Beal v. Chase, 31 Mich. 4i!0; Ward v. Bi/rrw, r^ Mees. & W.
549 ; Horner v. Graves, 7 Bing. 735 ; Mallan v. May, 11 Mess.

& W. 667; WMMal-er v. Ilouy, 3 Eea\'. 383; Hodge v. SloaiK

107 K. Y. 244, 17 X. E. Rep. 335. In the ]}resent case, the

arrangement treated as a contract was founded upon a

valid consideration, and only secured to the vendors a rea-

sonable protection in their business. It was not an unlawful

contract in restraint of trade. The authorities fully support

this conclusion. In addition to those referred to above, we
cite the following: Brown v. RomisareU, 78 111. 689; Foide v.

Farl^, 131 U. S. 88, 9 Sup. Ct. Rep. 658; Chicago, etc., R. Co.

v. Pullman South. Car Co., 139 U. S. 79, 11 Sup. Ct. Rep. 490

;

Mogul S. >S. Co. V. McGregor, [1892] App. Cas. pt. 1, p. 25,

'' decided by the house of lords in December, 1891.) In this

latter case there was a combination or association of ship

owners who, being engrged in the trade with China, with a

view of obtpining a monopoly of the homeward tea trade

and ex- fll9] eluding the plaintiffs from oonijjsting with

them for the same, and thereby keep uji freight, offei'ed

to rebate or repay every sixth month, to such merchants and

shippers in China as should havt" shipped their tea exclu-

sively in vessels of'the association, 5 per cent, on all freight

paid by them. The plaintiffs, as rival and competing ship

owners, were thereby excluded from this business, and sued

for damages, and the question (almost identical with that

under consideration) A\as presented whether the combina-

tion and arrangement adopted by the association to secure the

exclusive transportation of tea trade was in any Avay unlaw

fill. It was first passed upon, and held to be free from ob-

jection, by Lord Coleridge. 21 Q. B. Div. 554, 4 Ry. & Corp.

I,aw J. 611. His decision was sustained on appeal, (23 Q. B,

Digitized by Microsoft®



76 52 FEDBEAL EEPOETEE, ll9.

Opinion of the Court.

Div. 598, 7 Uy. & Corp. Law J. 223,) and was finally affirmed

by the house of lords. It would be highly instructive to

quote at length from the opinions delivered in the house of

lords, if the limits of this opinion permitted. The reason-

ing and conclusions there reached fully sustain our conclu-

sions in the present case.

But there is another and fatal objection to all the counts

of this indictment. All the acts and matters charged as

criminal offenses were, as shown upon the face of the indict-

ment, the acts of the Distilling & Cattle Feeding Company,

a corporation organized under the laws of Illinois. It is

not alleged what relation the accused bore to said corpora-

tion; nor does it appear whether their connection therewith

was other than that of mere stockholders, except as to the

defendant Greenhut. By the eighth section of the statute,

it is provided " that the word ' person ' or ' persons ' wher-

ever used in that act, shall be deemed to include corpora-

tions and associations existing under or authorized by the

laws of either the United States, the laws of any of the

territories, the laws of any state, or the laws of any foreign

country." If the acts charged constitute criminal offenses,

the Distilling & Cattle Feeding Company is the " person "

who has committed the same. It would be unheard of in

criminal jurisprudence to make its stockholders criminally

responsible for the corporation's violation of the statute.

That corporation can readily be reached and prosecuted by

the government, either civilly or criminally, for what it

may have done in contravention of the law, without requir-

ing the courts, by strained construction of the statute, to

extend its provisions and make them embrace all parties

merely interested in such corporation. Except in conspiracy'

offenses, there is no criminality by representation. We have

not deemed it necessary or proper to attempt the difficulti

task of defining the cases to which the statute will apply.

The enactment was manifestly aimed at the trust combina-

tions and associations formed by individuals and corpora-

tions, which the state courts have in most instances declared

illegal. The conclusion of the court is that the petitioner,

Lewis H. Greene should be discharged, and it is accordingly

so ordered and adjudged.
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[646] UNITED STATES r. NELSON ET AL.

(District Court, D. Minnesota. October 10, 3892.)

[52 Fed., (ilC).]

Monopolies—Stjfficienoy of Indictment—Words of Statute.—An
indictment under tlie .act of congress, " to protect trade and com-
merce against unlawful restraint and monopolies," (26 St. at Large,
p. 209.) uHust contain a certain description of the offense, and a
statement of facts constituting same, and it is not sufficient simply
to follow the language of the statute."

Same—What Constitutes—Agkeement to Raise Price.—An agree-

ment between a number of lumber dealers to raise the price of lum-
ber 50 cents per thousand feet, in advance of the market price,

cannot operate as a restraint upon trade, within the meaning of the

act of congress, " to protect trade and commerce against unlawful
restraint and monopolies," (26 St. at Large, p. 209,) unless such
agreement involves an absorption of the entire traffic, and is entered

into for the purpose of monopolizing trade in that commodity with
the object of extortion.

At Law. Indictment under the act of July 2, 1890, (26

St. at Large, p. 209,) " to protect trade and commerce against

unlawful restraints and monopolies." Demurrer to all the

counts sustained.

The United States District Attorney.

W. E. Hale., for defendants.

Nelson, District Judge.

In the case of United States v. Benjamin F. Nelson^ Sum-
ner T. McKnight, William H. H. Day, et al.., a demurrer is

interposed to the indictment. Pressure of business in court

has prevented an earlier decision, and I can now only give

my reasons briefly for sustaining the demurrer. The indict-

ment intends to charge offenses under the act of congress

entitled "An act to protect trade and commerce against un-

lawful restraints and monopolies." This statute declares

contracts, combinations in the form of trusts or otherwise,

and monopolies to restrain trade or commerce among the

<• Syllabus copyrighted, 1893, by West Publishing Co.

Digitized by Microsoft®



78 52 FEDEEAL EEPOKTER, (i-Ki.

Opinion of the Court.

several states and foreign nations, illegal, and makes them

offenses, and affixes the punishment. The indictment pur-

ports to charge the defendants with violating the law by

entering into a contract, and imlawfully engaging in a com-

bination in the form of a trust, and confederating together

in a conspiracy in restraint of trade among the several states.

There are 12 counts in the indictment. The first 6 counts

charge the offense in the language of the statute, and the

others set forth facts which are claimed to constitute the

offense. The federal courts by this act are given jurisdiction

to apply remedies in cases where interstate commerce is

injuriouslj' affected by combinations and contracts which the

state courts had formerly applied to protect local interests.

In order to administer the law, the court must determine

what is an unreasonable and unlawful restraint of trade or

commerce by contracts, trusts, and conspiracies, and whether

a contract is injurious to the public. In all cases at common
law, it must be made to appear that the acts complained of

threatened the interests of the public, and this is true whether

the remedy sought to be applied is by civil or criminal pro-

ceedings. It is urged by the district attorney that, the offense

being statutory, the general rule in such cases, to wit, [64-7]

that it is sufficient to allege the offense in the language of the

statute, will sustain the first six counts. I cannot agree to

that. This is not a case where every fact necessary to consti-

tute the offense is charged, or necessarily implied, by follow-

ing the words of the statute ; and the words themselves fully

and directly, without any uncertainty or ambiguity, set forth

all of the elements necessary to constitute the offense ; and it

is not sufficient to follow only the language of the statute.

Where the act becomes illegal and an offense only from the

means used to effect it, as in this statute, the indictment must

state, where it is practicable, so much as will show its ille-

gality and charge the accused with a substantial offense.

See TJ . S. v. Cruikshank, 92 U. S. 558. The charge must

contain a statement of facts constituting the offense, and a

certain description of it, which this indictment does not in

either of the first six counts, and they cannot be sustained.

Do the facts set forth in the last six counts describe an

offense which the statute forbids? The first of these counts
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charges, in substance, that the defendants were each dealers

in lumber in the United States, and each transacted business

at numerous towns and cities in different states, and on Sep-

tember 7th, at the city of Minneapolis, they agreed together

that they would raise the price of lumber 50 cents per thou-

sand feet in advance of the market price of pine lumber in

the states of Wisconsin, Minnesota, Iowa, Illinois, and Mis-
souri, and in pursuance of such agreement they did then and
there raise the price of pine lumber 50 cents per thousand
feet in each of said states in which they transacted business.

How this advance in price by these parties in the several

states mentioned could regulate thereby the price for all

dealers is not set forth. It appears that the idea of the

pleader was that a mutual agreement between several dealers

that they would raise the price of the lumber owned or manu-
factured by themselves 50 cents per thousand feet above the

market price necessarily advanced the price of all the pine

lumber for sale in those states to that extent, and none could

be purchased for a less price. While it may be true that

some of the other dealers might attempt to induce purchasers

to be governed by the price fixed in their locality by the

parties to the agreement, and try to keep up prices, yet com-

petition in the commodity would soon bring the price down,

unless there were fraudulent or coercive means resorted to for

the purpose of restraining other dealers, and preventing them

ii'om exercising their own judgment as to prices.

An agreement between a number of dealers and manufac-

turers to raise prices, unless they practically controlled the

entire commodity, cannot operate as a restraint upon trade,

nor does it tend to injuriously affect the public. Unless the

agreement involves an absorption of the entire traffic in

lumber, and is entered into for the purpose of obtaining the

entire control of it with the object of extortion, it is not ob-

jectionable to the statute, in my opinion. Competition is not

ttifled by such an agreement, and other dealers would soon

force the parties to the agreement to sell at the market price,

or a reasonable price, at least. What has been said in regard

to this count applies to the remaining five, in which [648]

wrongful combinations and conspiracies in restraint of trade

are alleged, and a monopoly of the whole or a part of the
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trade and commerce in lumber in the several States men-

tioned. The allegations are too indefinite and uncertain, and

the demurrer to all the counts is sustained.

[MO] UNITED STATES v. TEANS - MISSOURI
FREIGHT ASS'N ET AL.-^

(Circuit Court, D. Kansas. November 28, 1892.)

[53 Fed., 440.]

Cabriers—Combinations to Maintain Rates.—An agreement be-

tween several competing railway companies, and the formation

of an association thereunder, for the purpose of maintaining just

and reasonable rates, preventing unjust discriminations by furnish-

ing adequate and equal facilities for the interchange of traffic be-

tween the several lines, without preventing or illegally limiting

competition, is not an agreement, combination, or conspiracy in

restraint of trade in violation of the act of July 2, 1890, § 1.''

Same—IMonopolies.—Nor is such an agreement in violation of section

2 of such act, as tending to the monopolization of trade and com-

merce.

Same—Public Policy—Tp.anspee of Franchise.—Where each com-

pany, by such agreement, maintains its own organization as before.

elects its own officers, delegates no powers to the association to

govern in any respect the operations or methods of transacting the

routine [441] business of the several competing lines, but simply

requires that each company shall charge just and reasonable rates,

and provides for certain regulations in regard to changes in such

rates, such contract or agreement is not forbidden by public policy

as amounting to a transfer of the franchises and corporate powers

of such companies.

Same—Monopolies—Interstate Commerce Act.—It was not the in-

tention of congress to include common carriers subject to the act of

February 4, 1887, within the provisions of the act of July 2, 1890,

which Is a special statute, relating to combinations in the form of

trusts and conspiracies in restraint of trade.

In Equity. Bill by the United States against the Trans-

Missouri Freight Association, the Atchison, Topeka & Santa

a Affirmed by the Circuit Court of Appeals, Eighth Circuit (58 Fed.,

58). See p. 186. Reversed by the Supreme Court (166 TJ. S., 290).

See p. 648.

6 Syllabus copyrighted, 1893, by West Publishing Co.
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Fe Railroad Company, and others, for the dissolution of an
association or combination alleged to be in restraint of trade

in violation of the act of July 2, 1890, and for an injunction

restraining the several companies from carrying into effect

the agreement under which the association was formed.

Bill dismissed.

J. W. Ady and S. R. Peters, for complainant.

George R. Pech, B. P- Waggener, Wolcott <& Vaile, Wal-

lace Pratt, J. P. Dana, Spencer, Burnes c& Mosman, J. D.

Strong, W. F. Guthrie, J. M. Thurstori, A. L. Williams, N. H.
Loomis, R. W. Blair, John R. Hawley, W. F. Evans, M. A.

Low, James Hagerman, and T. N. Sedgwick, for defendants.

RiNEE, District Judge.

This is a bill in equity, brought by the United States at-

torney for the district of Kansas, by direction of the attorney

general, in the name of the United States against the Trans-

Missouri Freight Association and 18 railway companies,

which, it is alleged in the bill, constitute the association.

The object and purpose of the bill is to obtain a decree

declaring said freight association dissolved, and enjoining

defendants, and each of them, from carrying out the terms

of a certain memorandum of agreement entered into by and

between the 18 railway companies forming this association,

which agreement, it is alleged, is unlawful, because main-

tained by said railway companies in violation of an act of

congress, entitled "Aii act to protect trade and commerce

against unlawful. restraints and monopolies," approved July

2, 1890.

It is alleged in the bill that the defendants (the 18 railway

companies) are common carriers incorporated under public

statutes of several states and of the United States, and are

engaged in moving, carrying, and transporting freight and

commodities in the commerce, trade, and traffic which is con-

tinuously carried on among and between the several states

of the United States, and amoijg and between the several

states and territories of the United States, and between the

11808—VOL 1—06 M 6
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states and territories of the United States and foreign coun-

tries ; and that jn-ior to March 15, 1889, each of the defendant

raihvay companies owned, operated, and controlled separate

lines of railroad, and furnished to persons engaged in trade

and others, among the states and territories of the United

States, separate, distinct, and competing lines of transporta-

tion between the states and territories of the United States

lying west of the Mis- [142] souri river and east of the

Pacific ocean, and that to encourage and secure the benefit

of the competing lines of transportation throughout that

res'ion of country the <;oA'ernment of the United States and

the states and territories within the region just mentioned

had granted to the defendants public franchises, land grants,

securities, and. subsidies of great value. That on the 15th

day of ]\Iarch, 1889, the defendant railway companies, not

being content with the rates of freight they could receive

with free competition among themseh'es, but contriving and

intending unjustly and oppressively to establish and main-

tain arbitrary' rates of freight and transportation in the

interstate conunerce throughout said region, did combine,

conspire, confederate, and unlawfully agree together, and did

3nter into a written agreement and contract, known as the

" Memorandum of Agreement of the Trans-Missouri Freight

Association," by the terms of which said agreement the

association has control of all competitive traffic between

points in that region of .country lying west of a line com-

mencing at the ninety-fifth meridian, on the Gulf of Mexico,

and running north to the Eed river, and thence to the east-

ern boundary of the Indian Territory; thence along the

eastern line of said territory and of the state of Kansas to

Kansas City, Mo. ; thence, by the Missouri river, to the point

of intersection of that river with the eastern boundary line

of Montana; thence by said eastern boundary line to the

international line between this country and the British

possessions. That the said association, by a board created

by each company appointing one person to represent it in

the association, and that the several railway companies,

members of the association, gave to the association the power
to establish and maintain rules, regulations, and rates on all

competitive traffic, through and local, within the region of
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country (loscribed in the agreement; and that said associa-

tion, by the terms of the agreement, is given the power to

punish by tine any member that reduces the rate fixed by the

association.

.
It is further alleged in the bill that the said agreement took

effect on the 1st day of April, 1889, and that ever since that

time the said railway companies, by reason of said agree-

ment and combination, and under duress of the fines and pen-

alties prescribed in the articles of agreement, have put in

force and maintained, and now maintain, tariffs and rates

of freight fixed by said association; and that the officers

and agents of said railway companies have, ever since said

agreement took effect, refused to put in force reasonable

rates of freight, based upon the cost of construction and op-

eration of their several lines of railroad and other proper

elements to.be considered in the making of freight rates; and

that the people engaged in trade and commerce within the

region of country mentioned in said articles of agreement

are, by reason of said combination and association, deprived

of rates of freight, benefits, and facilities which might rea-

sonably be expected to flow from free competition between

said several lines of transportation. It is further alleged

in the bill that, notAvithstanding said association is in viola-

tion of the act of congress of July 2, 1890, said defendants,

since the date of said act, have, and still continue to main-

tain, the arbitrary rates of freight fixed by the [4431 said

Trans-Missouri Freight Association, to the great injury and

prejudice of the public and to the people of the United

States. Then follows the prayer that the defendants, and

each of them, be enjoined from further agreeing, combining,

conspiring, and acting together to maintain rules and regu-

lations for carrying freight upon their several lines of rail-

road, to hinder trade and commerce between the states and

territories of the United States; and that they be enjoined

from continuing in a combination, association, or conspiracy

to deprive the people engaged in trade and commerce among

the states and territories of the United States of such fa-

cilities, rates, and charges of freight and transportation as

will be attained by free and unrestrained competition be-

tween said several lines of railroad ; and that said defendants
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be enjoined from agreeing, combining, conspiring, and acting

together to monopolize or attempting to monopolize freight

traffic in the states and territories of the United States and

that all and each of them be enjoined from agreeing, combin-

ing, conspiring, and acting together to prevent each or any

of their associates in said agreement from carrying freight

and commodities in the trade and commerce between the

states and territories of the United States, except at such

rates as shall be volmitarily fixed by the officers and agents of

each of said roads acting independently and separately in

its own behalf.

The defendants the Missouri, Kansas & Texas Eailway

Company, the Chicago, Kansas & Nebraska Railway Com-
pany, and the Denver, Texas & Ft. Worth Eailroad Com-
pany have filed answers, denying that they were members of

the Trans-Missouri Freight Association. The other 15 com-

panies have each filed a separate ansAver, but, as they are

substantially the same as to the facts, it Avill not be necessary

to refer to them separately. They each admit that they are

common carriers engaged in transporting persons and prop-

erty among the several states and territories of the United

States, and allege that, as such common . carriers, they are

subject to the provisions of the act of congress approved

February 4, 1887, entitled "An act to regulate commerce."

with the various amendments thereof and additions thereto,

and that said act and the amendments constitute the system

of regulation which has been established by congress for the

common carriers subject to said act; and they deny that they

are subject to the jDrovisions of the act of congress entitled

"An act to protect trade and commerce against unlawful re-

straints and monopolies," approved July 2, 1890. Further

answering, the defendants admit that they severally own,

control, and operate separate and distinct lines of railroad

fitted up for carrying on business as common carriers of

freight, independently and disconnectedly with each other,

except that common interest exists between certain of the

companies named in the answer. It is further admitted by
the defendants that the lines of road mentioned in the bill are

lines of transportation and communication engaged in freight

traffic between and among the states and territories of the
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United States, and are through lines for freight traffic in

that region of country lying west of the Mississippi and
Missouri rivers and east of the Pacific ocean, but deny that

they are the only such lines, and [444:] allege that there are

several others, naming them. It is further admitted that

prior to the organization of the freight association the de-

fendants furnished to the public, and persons engaged in

trade, traffic, and commerce between the several states and

territories of the United States and countries named in the

bill, separate, distinct, and competitive lines of transporta-

tion and communication, and allege that they still continue

td do so. It is further admitted that some of the roads men-

tioned in the bill received aid by land grants from the United

States, and others received aid from the states and territories

by loans of credits, donations of depot sites and right of way,

and in a few cases by investments of money, and the people of

the said states and territories to a limited extent made invest-

ments in the stocks and bonds in some of said railroads,

while other of the lines mentioned in the bill were almost

entirely constructed by capital furnished by nonresidents of

said region. It is further admitted that the purpose of said

land grants, loans, donations, and investments was to obtain

the construction of competitive lines of transportation and

communication, to the end that the public, and people en-

gaged in trade and commerce throughout said region of

country, might have the facilities afforded by railways in

communicating with each other, and with other portions of

the United States, and with the world, and denied that they

were granted for any other purpose. Defendants further ad-

mit the formation, on or about March 15, 1889, of the volun-

tary association described in the bill as -the Trans-Missouri

Freight Association.

Further answering, defendants deny that they were not

content with rates prevailing at the date of agreement; they

deny any intent to unjustly increase rates, and deny that said

agreement destroyed, prevented, or illegally limited or influ-

enced competition ; they deny that arbitrary rates have been

fixed or charged; they deny that rates have been increased,

or that the effect of free competition has been counteracted

;

they deny any puz'pose in the formation of said association
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to monopolize the freight traffic or commerce between the

states and territories within the region mentioned in the

bill, and deny that the said agreement is in any respect the

unlawful result of any confederation or conspiracy. Fur-

ther answering, defendants allege that they are subject to

the provisions of the act of congress approved February 4,

1887, entitled "'An act to regulate commerce," in the mat-

ter of adjusting rates on their several roads, so as to prevent

unjust discrimination against persons and localities, which

involves an adjustment between different companies inter-

ested in joint rates, and doing business in said region of

country, requiring preconcerted action between defendant

companies, and that this service is the greater part of the

work of .the association. The defendants admit that the

chairman of the association is authorized to investigate rate

cutting, and that the articles of agreement provide that he

may assess fines for violations thereof, but allege that no

attempt has been made to enforce the collection of fines since

1890. Further answering, the defendants allege that the

principal object of the association is to establish reasonable

rates, rules, and regulations on all freight traffic, and the

maintenance of [+45] such rates until changed in the man-

ner provided by law. It is further alleged that the agree-

ment was filed with the interstate conmierce commission, as

required by section 6 of the act of February -i, 1887. De-

fendants further allege that it is not the purpose of the asso-

ciation to prevent members from reducing rates or changing

the rules or regulations fixed by the association, and that by

the terms of the agreement each member may do so; the

preliminary requirement being that the proposed cliange shall

be voted upon at the meeting of the association, after which,

if the proposal is not agreed to, the line making the pro-

posal can make such reduced rate notwithstanding the objec-

tion of the other lines. That the purpose of this provision

is to afford opportunity for the consideration of the reason-

ableness of an}' proposed rate, rule, or regulation by all

lines interested, and an interchange of vieAvs on the effect of

such reduction ; and that reductions of rates have been made
in many instances, through said process, by said association.

It is admitted by the answer that this agreement took effect
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April 1, 1889, and that it has since remained operative, and
that the rates, rules, and regulations properly fixed and es-

tablished from time to time, under said agreement, have been

put into effect and maintained in conformity to law ; but it

is denied that by reason of said agxeement, or under duress

of fines and penalties or otherwise, the defendants have re-

fused to establish and maintain just and reasonable rates, and
it is alleged that the object of the association at all times has

been and is to establish all rates, rules, and regulations upon
a just and reasonable basis, and to avoid unjust discrimina-

tion and undue preference.

The answer further denies that shippers or the public are

in any way oppressed or injured by reason of the rates fixed

by the association, but, on the contrary, it is alleged that the

agreement, and the association established under it, have been

beneficial to the patrons of the defendant railway lines, com-

posing the association, and the public at large.

A copy of the agreement is set out at length, and attached

to the answer of the Atchison, Topeka & Santa Fe Railway

Company.^ The case was set down for hearing on bill and

answer, and the pleadings only are to be considered. The
answer, therefore, is admitted to be true in all its allegations

of fact, even when not stated positively; and the defendants

only aver that they believe, and hope to be able to prove,

such facts, but the complainant does not thereby admit con

elusions of law, nor matters concerning which the court takes

judicial notice.

The act of congress of July 2, 1890, which it is alleged in

the bill is violated by the agreement to form and the forma-

tion of the freight association, in the first section declares

every contract, combination in the form of a trust or other-

wise, or conspiracy in restraint of trade or commerce among
the several states, to be illegal, and provides for the punish-

ment by fine or imprisonment of every person who shall

make any such contract, or engage in any such combination

or conspiracy. Section 2 declares that every person who shall

monopolize {446] or attempt to monopolize or combine or

conspire with any other person or persons to monopolize anj^

' See note at end of case.
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part of the trade or commerce among the several states or

with foreign nations shall be deemed guilty of a misde-

meanor, and, on conviction thereof, shall be punished by fine

or imprisonment.' Section 3 makes the provisions of the

first section applicable within the territories, and between

one territory and another, and between a territory and a

state, and between the District of Columbia and a territory

or state. Section 4 confers jurisdiction upon the several
_

circuit courts of the United States to prevent and restrain

violations of the act, and makes it the duty of the district

attorneys in the respective districts, under the direction of

the attornev general, to institute proceedings in equity to

prevent and restrain such violation. Section 5 provides

for bringing in other necessary parties. Section 6 provides

for the seizure and condemnation of property owned under

any contract or combination prohibited by the act, and being

in the course of transportation from one state to another or

to a foreign country. Section 7 gives a right of action to any

person injured by violations of the act, and authorizes a

recovery of threefold damages. The eighth and last section

provides that the word " person " or " persons," whenever

used in the act, shall be construed to include corporations or

associations existing under or authorized by the laws either

of the United States or of the territories or of any state or

of any foreign country.

It will be seen from an examination of this statute that its

purpose was to reach two evils: First, contracts, combina-

tions, or conspiracies in restraint of trade; and, second,

monopolies. It was urged at the argument that the contract

mentioned in the bill, and the association formed thereunder,

came within the provisions of this act of July 2, 1890, for

the reason that it is. a contract or agreement in restraint of

trade, in that it prevented free competition in the matter of

transportation of freight among the several states within

the region specified in the bill; counsel for the government

insisting that '' trade and commerce among the several states

of the Union is free, except as regulated and restrained by

acts of congress, and that no state, municipality, corporation,

individual, or combination of individuals can by any act or

device legally restrain, hinder, and retard it." On the other
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hand, it is insisted by the defendants that there is no fixed

rule of law by which to determine whether any given con-

tract is in restraint of trade, but that in determining the

question the courts must look to the particular circumstances

of each case.

In disposing of this branch of the case, I will first briefly

refer to some of the decided cases cited by counsel in their

briefs.

The case of Com. v. Carlisle, Brightly, N. P. 36, was a case

where certain master shoemakers had entered into an agree-

ment not to employ any journeymen shoemakers who would

not consent to work at reduced wages ; the purpose being to

re-establish wages for this class of labor which had prevailed

4f before that time, but which the defendants had been com-

pelled to advance by reason of a combination among the

workmen. The court, in deciding the case, said

:

" Where an act is lawful for an individual it can be tbe subject of

conspiracy wlien done in concert only where there is a direct intention

that in- [447] juiy shall result from it, or where the object is to ben-

efit the conspirators to the prejudice of the public or the oppression
of individulas. and where such prejudice or oppression is the natural
and necessary oonsecjuence flowing fi'om the act."

The case of People v. Fisher, 14 Wend. 9, was an indict-

ment against journeyman shoemakers for conspiring to-

gether to fix the price of making boots, and establishing a

penalty against any journeyman shoemakers who should

make boots for a less rate than that fixed by the parties to

the agreement, and also agreeing to refuse to work for any

master shoemaker who should hire a man Avho reduced the

rates for making boots; and it was held in that case that

this was a conspiracy against trade and commerce, and, as

such, prohibited under a statute providing :
" If one or more

persons shall conspire to commit any act injurious to trade

or commerce, they shall be guilty of a misdemeanor." In

passing upon the case. Savage, C. J., said:

" The man who owns an article of trade or commerce is not obliged

to sell it for any particular price, nor is the mechanic obliged by law.

to labor for any particular price. He may say that he will not make
coarse boots for less than $1.00 per pair, but be has no right to say
that no other mechanic shall make them for less. If one individual

does, not possess such a right over the conduct of another, no number
of Individuals can possess such a right. All combinations, therefore,

to effect such an object, are injurious, not only to the individual par-

ticularly oppressed, but to the public at large."
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Hooker v. Vandewater, 4 Denio, 349, was an action to com-

pel a division of net earnings between several lines of boats

engaged in transporting persons and freight on the Erie and

Oswego canals. The agreement was that each party should

run his line of boats upon these canals during the period of

oanal navigation in 1842, at rates of freight fixed by them-

selves, from which neither should deviate; and to indicate

the interest of each the respective lines were converted into

stock, amounting in all to 69 shares. All were to share

equally in the net earnings of all the lilies in proportion to

the number of shares of such stock, and to enforce perform-

ance of the contract a common agent was appointed, to

whom each party to the agreement was to advance and keep

good $35 on each share of such stock, and who was from time *
to time to receive returns of the business done by each line,

and adjust the proportions from the earnings due to each,

and out of this common fund to pay and liquidate all such

sums as should appear from time to time to be due from one

to the other. It was held in this case that the transaction

amounted to a conspiracy to commit an act injurious to

trade, and was therefore illegal and void.

The c;ise of f<fniiton v. AErn, 5 Denio, 434, was a suit

upon ii promissory note, given, as stated upon the face of the

note, for percentage on tolls for the season of 1843. In this

ease an ajji-eement had been entered into by the proprietors

(if boats on the Erie and Oswego canals, to regulate the i^ricc

of freight and ]5assage by a uniform scale to be fixed by a

fommittee chosen by themseh'es, and to divide the ]")rofits

of their business according to the number of boats em-
ployed by ciich, with a provision in the contract prohibit-

ing the members from engaging in similar business out of

the association, and it Avas held that the tendency of such
an agreement was to pre- [448] vent wholesome competi-
tion, and was therefore against public policy, and void.

The fiiso of Assoriiifion v. KocJt;, 14 La. Ann. 168, was a

contract between several persons engaged in selling bagging,
to the effect that none of them should sell any bagging with-
out the consent of a majority, and providing a penalty of $10
for each bale of bagging sold in violation of the agreement.
and the action was to recover penalties under the agreement.
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amounting to $7,400. The court in that case decided that

the contract was a combination in restraint of trade, for

the reason that its purpose was to enhance the marlcet price

of an article of prime necessity to cotton planters, and was
therefore contrary to public policy, and could not be

enforced.

The Morris Run Coal Co. v. Barclay Goal Co., 68 Pa. St.

1T3, was an agreement between five coal companies to divide

two coal regions of which they had control, and to appoint

a committee to take charge of their interests, which connnit-

tee was to decide all questions, and appoint a general agent

at "Watkins, X. Y. ; the coal mined to be delivered through

him. Each corporation was to deliver its proportion, at

its OAvn cost, in the different markets, at such time, and to

such i^ersons, as the committee might direct, and the com-

mittee to adjust the prices and rates of freight. By the

terms of the agreement the companies might sell their coal

themselves, however, to the extent only of their projjortion;

the agent to have the power to suspend shipments of either

bevond their proi^ortion. Prices were to be averaged, and

payments made to those in arrear by those in excess.

Neither party to the contract was to sell coal otherwise than

specified in the agreement. The action was to recoA^er on

a bill of excliange dra^vn for balances under this contract.

It was held that there could be no recovery, for the reason

that the contract under which the balances were claimed

was void as against public policy.

The case of Craft v. McCoiioiighy, 79 111. 346, was an action

for a division of profits under a contract between grain

dealers at the' town of Rochelle, in Illinois, in which it was

provided

:

" Eacli sepni-Jite flriii sbail conduct tlieir own business as heretofore,

as tliougli tliere «ere no partnersliip in appearance, lieep ttieir ac-

counts, pay tlieir own expenses, sliip their own grain, and furnish
their own funds to do business witli

;
prices and grades to be fixed

from time to time as convenient, and each one to abide by then).

All grain taken in store shall be charged 1* cents per bushel monthly.

No grain to be shipped liy any party at a less rate than 2 cents per

bushel."

The court held the agreement void, as in restraint of trade,

for the reason that, while the agreement upon its face seemed

to indicate that the parties had formed a partnership for
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the purpose of controlling the trade in grain, yet, from the

terms of the contract and other proof in the record, it was

apparent that the object was to form a secret combination,

which would stifle all competition, and enable the parties

by secret and fraudulent means to control the price of grain,

cost of storage, and expense of shipment; adopting the lan-

gtiage of the court:

" In other words, the tour firms, by shrewd, deep-laid, secret combi-

nation, attempted to control and monopolize the entire grain trade of

a town and surrounding country."

[4:49] In the case of Salt Co. v. Guthrie, 35 Ohio St. 666,

the contract was for the purposes of regulating the prices and

grade of salt. By the terms of the agreement each member

of the association was prohibited from selling any salt dur-.

ing the continuance of the association, except at retail, and

then only to actual consumers at the place of manufacture,

and at the prices fixed by the directors from time to time.

The action was to recover the possession of 1,000 bushels of

salt manufactured under the contract. The court denied the

plaintiff's right to recover, stating :
" The clear tendency of

such an agreement was to establish a monopoly, and to de-

stroy competition in trade," and for that reason, on grounds

of public policy, courts will not aid in its enforcement.

The case of Texas c& P Ry. Co. v. Southern Pac. Ry. Co.,

41 La. Ann. 970, 6 South. Rep. 888, was a suit for specific

performance of a contract to divide net earnings between

competitive points. The court declined to specifically en-

force the contract, saying

—

" That all contracts which haye a tendency to stifle competition or

to create or foster monopolies witli the view of unreasonably increas-

ing the market value of commodities are against public interest, and
contrary to public policy."

The case of Anderson v. Jett, (Ky.) 12 S. W. Rep. 670,

Avas another case of a contract to divide net earnings, and it

was there held that, where the object or tendency of the

agreement was to prevent or impede free and fair competi-

tion in the trade, and where the agreement _ might in fact

have that tendency, it was void, as being against public

policy.

The case of Gibhs v. Gas Co., 130 U. S. 396, 9 Sup. Ct. Rep.

553, was a contract for a settlement between certain gas com-
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panies, ^Yhich the plaintiff procured, and for his services in

procuring the agreement he sought to recover. The object

and purpose of the contract was to regulate the price of gas
in the city of Baltimore, and provided, among other things,

that the rate should not be changed except by mutual agree-

ment of the parties, and that the entire receipts from the

sale of gas should be proportioned and divided between the

companies in fixed ratios, without regard to the gas actually

supplied by either ; and also prohibited one of the companies
from laying any more pipes for the purpose of supplying
the city with gas, and provided that in the future all pipes

or mains should become the propertjr of the other company

;

and also provided that either party violating the terms of the

contract should pay to the other company the sum of $250,000

as liquidated damages. The court in this case, speaking by
Chief Justice Fuller, said

:

' Cotu'ts decline to enforce contracts which impose a restraint,
though only partial, upon business of such character that restraint
to any extent will be prejudicial to the public interest ; but where the
public welfare is not involved, and the restraint upon one party is

not greater than protection to the other party requires, a contract in

restraint of trade may be sustained."

Thus it will be seen that the question whether or not the

contract is prejudicial to public interest is in this case made
the test. If it is prejudicial to public interest, then it cannot

be sustained, even where the restraint is only partial, because

in contravention of public pol- [450] icy; where it is iiot, it

may be sustained. It has been decided in a great many
cases that contracts in restraint of ,trade were perfectlj'

valid, even where they prevented the party from engaging

in the business, which was the subject-matter of the contract,

within the entire state where the' contract was made; the

test, being whether the contract was reasonable, and whether

or not it was prejudicial to the public interest.

Roller Co. v. Gushman, 143 Mass. 353, 9 N. E. Rep. 629;

Davis V. Mason, 5 Term K. 120. In this case Lord Kenyon,

in sustaining an agreement restraining a surgeon from prac-

ticing his profession within five miles from a certain town,

said

—

,

" That the public were not likely to be injured by the agreement,

since every other person was at liberty to practice as a surgeon In the

town."
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To the same effect is Homer v. Ashford, 3 Bing. 322. In

the case of (loth Co. v. Lorsont, L. R. 9 Eq. 345, the court,

in passing upon the validity of a contract in general restraint,

which extended throughout the whole kingdom, said

:

"All the cases, when they come to be examined, seem to establish

this principle : that all restraints upon trade are bad, as being in

violation of public policy, unless they are natural, and not unreason-
able, for the protection of the parties in dealing legally with some
subject-mutter of contract. The principle is this : Public policy re-

quires that every man shall be at liberty to work for himself, and
shall not be at liberty to deprive himself or the state of his labor,

skill, or talent by any contract that he enters into. On the other hand,
public policy rcciuires that when a man has by skill or by any
other means obtained lonjething wiiich he wants to sell, he should be
at liberty to sell it in the most advantageous way in the market ; and,

in order to enable him to sell it advantageously in the market, it is

necessary that he should be able to preclude himself from entering
into cumpetition with the purchaser. In such a case the same public
policy that enables him to do that does not restrain him from alienat-

ing that which he wants to alienate, and therefore enables him to

enter into any stipulation, however restrictive it is, provided that
restriction, in the judgment of the court, is not unreasonable, having
regard to the subject-matter of the contract."

See, also. Iliibljard v. Aliller, 27 Mich. 15; Thermometer

Co. V. Pool., 51 Hun, 157, 4 N. Y. Supp. 861 ; Gloucester Isin-

glass d- Glue Co. V. Russia Cement Co., 154 Mass. 92, 27

N. E. Rep. 1005; Beal v. Chase, 31 Mich. 490; Match Co. v.

Roeher, 106 X. Y. 473, 13 N. E. Rep. 419 ; Navigation Co. v.

Winsor, 20 Wall. 64.

The case last referred to was a contract in which a party

engaged in navigating the waters of California alone sold

a steamer to other parties, who were engaged in navigating

the Columbia river, in Oregon and Washington territories;

and it was agreed between the parties that the purchasers

of the steamer should not employ it or suffer it to be em-
ployed for 10 years froni the date of sale in any waters of

California. Three years afterwards, the purchasers, under
this contract, sold the steamer to a party engaged in navigat-

ing Puget sound, subject to the stipulation that she should

not be run or employed on any routes of travel on the rivers,

bays, or waters of the state of California or the Columbia
river and its tributaries for the period of 10 years. The
supreme court held the contract valid. Mr. Justice Bradley,

speaking for the court, said:

[451] " It is a well-settled rule of law that an agreement in gen-
eral restraint of trade is illegal and void, but au agreement vsrhich
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operates merely in partial restraint of trade is good, provided it be
not vnireasonable."

Again, in the same case, the learned justice takes occasion

to say that

—

" Cases must be adjudged according to their circumstances, and
can only be rightly judged when the reason and grounds for the
rule are carefully considered. There are two principal grounds on
which the doctrine is founded that a contract in restraint of trade
is void as against public policy: One is the injury to the public
by being deprived of the restricted party's industry ; the other is

the injury to the party hhiiself by being precluded from pursuing
his occupation, and thus being prevented from supporting himself
and his family. It is evident that both these evils occur when the
contract is general not to pursue one's trade at all, or not to pursue
it in -the entire realm or country. The country suffers the loss in

both cases ; and the party is deprived of his occupation, or is obliged
to expatriate himself in order to follow it. A contract that is open
to such grave objections is clearly against public policy. But if

neither of these evils ensue, and if the contract is. founded on a
valid consideration and a reasonable ground of benefit to the other
party, it is free from objection, and may be enforced."

I think the cases are uniform to the effect tliat, where

the contract is publicly oppressive, and the restrictions are

broader than are necessary for the legitimate protection of

the other party to be benefited by the contract, then the

contract is unreasonable,—a contract in restraint of trade,

—

and therefore void; otherwise not. Undoubtedly all con-

tracts which have a direct tendency to prevent healthy com-

petition are detrimental to the public, and, therefore, to be

condemned; but when contracts go to the extent only of

preventing unhealthy competition, and yet at the same time

furnish the public with adequate facilities at fixed and rea-

sonable prices, and are made only for the purpose of avert-

ing personal ruin, the contract is lawful. The rule of law

which recognizes the rights of the public to have the bene-

fit of fair and healthy competition, and to require that equal

facilities and reasonable rates shall be secured to all, does

not condemn a contract between railway companies operating

competing lines, which is made for the sole purpose of pre-

venting strife, and "preventing financial ruin to one or the

other, so long as the purpose and effect of such an agree-

ment is not to deprive the public of its right to have ade-

quate facilities and fixed and reasonable prices. On the

contrary, such agreements, instead of being obnoxious to the

law, because detrimental to the public interest, are to be
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upheld, for the reason that they benefit the public by pre-

venting unjust discrimination among shippers, and provid-

ing equal facilities for the interchange of traffic, and thus

avoiding many of the unfair and unjust results which often

follow the unrestricted competition of rival companies. Ap-

plying this rule to the contract complained of. in the case

at bar, can it be said that the contract is unlawful? I think

not. The allegation of fact in the answer (which is to be

taken as true) is that the object and purpose of the agree-

ment and the formation of the association thereunder was

to maintain just and reasonable rates, and to prevent unjust

discriminations, in compliance with the terms of the act regu-

lating commerce, by furnishing equal facilities for the inter-

change of traffic betAAcen the several lines. How, then, can it

be said that the [452] public is injuriously affected by this

agreement? The rates or charges are uniform and reason-

able, and unjust discriminations are prohibited. Equal

facilities for the interchange of traffic are provided for;

hence no right to which the' public is entitled is violated.

The term " competition " must not be construed to apply

solely to the question of rates. There are many other con-

siderations included within the term. There may be very

active competition between these railway lines outside of the

question of rates, viz. by oifering to the public advantages

in the matter of equipment, facilities at feeding stations for

the proper care of live stock, shortening of time, and in

many other ways the most active competition may prevail,

all of which the public receives the benefit of; and so long

as the rate charged is fair and reasonable, as stated in the

answer, which must be construed to mean no more than a

fair compensation to the carrier for the services performed,
the public cannot complain.

As stated by Ohristiancy, J., in the case of Beal v. Ghaae,

reported in 31 Mich. 521

:

" The public is quite as much interested in the prosperity of its

citizens in their various avocations as it can possibly be In their com-
petition. The latter may bring low prices to purchasers, but may also
bring them so low that capital becomes unprofitable, and business men
fail, to the general injury of the community."

I think that it cannot be said that the public is benefited

by competition when that competition is carried beyond the
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bounds of reasonable prosperity to the parties engaged in it,

for surely the citizen investing his capital, whether in rail-

ways or otherwise, is entitled to the benefit of a contract

which affords to him only a fair protection for his invest-

ment, and which does not interfere with the rights of the

public by imposing unjust and unreasonable charges for

the service performed. Such contracts, as was stated in the

case of Homer v. Ashford. " are not injurious restraints of

trade, but securities necessary for those engaged in trade.

The effect of such a contract is to encourage, rather than

cramp, the employment of capital in trade, and to promote
industry." Applying this rule to the agreement under con-

sideration, my own view is that it is not an agreement, com-

bination, or conspiracy in restraint of trade, in violation of

the first section of the act of July 2, 1890.

It is further urged by counsel for the government that this

association unavoidably tends to a monopolization of trade

and commerce, and for that reason is in violation of the sec-

ond section of the act of July 2, 1890. A " monopoly "
, is

defined by Mr. Justice Story to be " an exclusive right,

granted to a few, of something which was before of common
right; " and by Lord Coke to be " an institution by the king,

by his grant, commission, or otherwise, to any persons or cor-

porations, of or for the sole buying, selling, making, work-

ing, or using of everything whereby any persons or corj>ora-

tions are sought to be restrained of any freedom or liberty

they had before, or hindered in their lawful trade." "VSTrdle

it is undoubtedly true that these railroad companies perform

quasi public functions, and for that reason owe certain duties

to the public, yet, after a careful examination of this con-

tract, I must confess that I have been unable to discover in

[453] it a single element of a monopoly, especially as defined

at common law. While it is true that the public are entitled

to adequate facilities and to just and reasonable rates at the

hands of these corporations, they are entitled to just that,

and no more; and the allegation of the answer is that this

was the very purpose of the contract. In view of this allega-

tion,—which is to be taken as true in this case,—:I do not see

how it can be said that the contract tends to create a nio-
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nopoly when, by its very terms, everything to which the pub-

lic is entitled is provided for, and the public interest fully

protected. But it is urged by counsel for the government

that this should be held to be a contract tending to mo-

nopolize trade and commerce, for the reason that its tendency

is to prevent free and unrestricted competition. "What I

have said in reference to competition in discussing contracts

in restraint of trade is equally applicable here. My own

view is that the contention of counsel is altogether too

broad. The public is not entitled to free and unrestricted

competition, but what it is entitled to is fair and healthy

competition ; and I see nothing in this contract which nec-

essarily tends to interfere with that right.

Again, it is urged that this contract amounts to the trans-

fer of the franchises and corporate powers of these railway

companies, and that the contract, therefore, is forbidden by

public policy. There is no doubt but what it is beyond the

power of a corporation to disable itself by contract so that

it cannot perform every public duty which it has undertaken.

Mr. Justice Miller, in delivering the opinion of the court in

the case of Thomas v. Railway Co., 101 U. S. 71, says

:

" Where a corporation, like a railroad company, has granted to it, by
charter, a franchise intended in a large measure to be exercised for

the public good, the due performance of those functions being the
consideration of the public grant, any contract which disables the
corporation from performing those functions, which undertakes, with-
out the conseiit of the state, to transfer to others the rights and
powers conferred by the charter, and to relieve the grantees of the
burden which it imposes, is a violation of the contract with the state,

and is void, as against public policy."

But wherein the principle announced in this case can be

applied to the contract under consideration, I am wholly

unable to perceive. In what manner are the franchises or

corporate powers of any of these railway companies trans-

ferred to this association? Each company maintains its or-

ganization as before, elects its officers and operates its line

, in exactly the same manner now as it did before the organi-

zation of the association. No powers whatever are given

to the association to govern in any respect the operations or

methods of transacting the business of any of the lines.

Each line is left perfectly free to transact all of the business

it can secure, and in its own way. True, the contract re-
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quires that each company shall charge just and reasonable

rates, and also contains provision for regulating changes in

rates ; but wherein is this a surrender of any corporate fran-

chise into the hands of an irresponsible power ? The contract

provides that this association shall consist of a representative

of each of the lines. This representative may or may not be

an officer of the company. Suppose we concede that he is not,

but is a person appointed by the officers of the company au-

thorized to make such appointment, he [454] then becomes

the agent of the company for that purpose, and he may law-

fully act on its behalf, and hence his act would be the act

of the company through its duly-authorized agent, and the

rate, rule, or regulation made hj the association and put into

effect by any company, party to the agreement, would not

be merely the rate, rule, or regulation of the association, but

a rate, rule, or regulation of the company itself, acting

through its proper officers or agents, and hence no surrender

or transfer of any corporate power conferred upon it by its

charter ; nor would it be th^eby relieved of any burden im-

posed.

One further question remains in this case: Does the pro-

vision of the act of July 2, 1890, relate to the business of

common carriers, or, in other words, does it include, and was

it intended to include, combinations or agreements between

railway companies ? It is urged by the defendants that they

are not included within that act; that the provisions of the

act operate, and were intended to operate, upon other and

different combinations, and that they have no application to

agreements or combinations between railway companies, for

the reason that congress had already provided by the act of

February 4, 1887, entitled "An act to regulate commerce,"

a full and comprehensive code of railway regulation, mod-
eled on the most effective systems of the different states and

of England. This last-mentioned act may be summarized as

follows: That the provisions of the act shall apply to any

common carrier or carriers engaged in the transportation of

passengers or property wholly by railroad or partly by rail-

road and partly by water. It provides that all charges for

services shall be reasonable and just; that unjust discrimina-

tions and undue or unreasonable preferences shall not be
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made; that reasonable, proper, and equal facilities for the

interchange of traffic between lines, and for the receiving,

forwarding, and delivering of passengers and property be-

tween connecting lines shall be provided ; that there shall be

no discrimination in the rates and charges as between con-

necting lines; that it shall be unlawful to charge a greater

compensation for a short haul than for a long haul over the

same line, in the same direction, under substantially similar

circumstances; that there shall be no pooling c^f earnings.

The act provides for the filing and publication of tariffs, in-

cluding joint tariffs of connecting roads, and also provides

for 10 days' notice of any advance in rates.

The act further provides that any combination, contract,

or agreement, express or implied, to prevent, by change of

time schedules, carriage in different c;irs, or by other means

or devices, the carriage of freights from being continuous

from the place of shipment to the place of destination, shall

be unlawful. The act provides penalties for violations of

its provisions, establishes a corqjnission of five members to

exercise a supervisory control over the common carriers sub-

ject to the act, and to enforce the provisions of the act. It

will be seen from an examination that this act is in the nature

of a special act, being confined in its application to common
carriers, while the act of July 2d is clearly, by its terms, a

general statute. It includes every contract or combination

in the form of a trust or otherwise, or conspiracy in restraint

of trade, and every person who shall monopolize or attempt

to monopolize any part of the trade and commerce [455]

among the states. I think no rule is better settled than,

where a general statute has been enacted, which might in-

clude, in the absence of other provisions, a subject-matter

which has already received consideration at the hands of the

legislature by a special act, that the general act will not be

construed to embrace the subject contained in the special act,

unless it clearly appears from the language employed that it

was the intention of the legislature that it should be included.

The intention of the legislature should, of course, be fol-

lowed, and that is to be ascertained from the words used in

the statute, and from the subject to which the statute relates,

with a view of meeting the mischief sought to be remedied

;
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and in doing this it is the duty of the court to restrict the

meaning of general words whenever it is satisfied that the

literal meaning would extend the statute to cases which the

legislature never designed to include. As stated by Mr.
Justice Davis in the case of Reiche v. Smythe, 13 Wall. 164

:

' If it be true that it is the duty of the court to ascertain the mean-
ing of the legislature from the words used in the statute, and the
subject-matter to which it relates, there is an equal duty to restrict
the meaning of general words whenever it is found necessary to do
so in order to carry cut the legislative intention."

It is equally the duty of the court to give to these statutes

Buch a construction that both may stand, if that can be done.

Applying these rules, can it be said that it was the intention

of congress to include common carriers subject to the act of

February 4, 1887, within the provisions of the act of July

2d? I think it very clearly appears from an examination of

these statutes, and considering the evil sought to be remedied,

that such was not the intention of congress.

The whole subject relating to common carriers had already

been carefully provided for by the act of February 4, 1887,

and a commission appointed, whose duty it was to see to it

that the carriers subject to that act complied with its require-

ments, with power to the courts, when necessary, to enforce

its provisions; hence it is but reasonable to presume that if

congress had considered anything in addition necessary for

the proper regulations and control of these carriers, it would

have provided for it by an amendment of that act, instead of

including it in a general statute, some of the provisions of

which would necessarily conflict with the legislation then in

force upon a subject which had already received the special

consideration of congress. I think it was the purpose of

congress to remedy a very different evil then existing. A
number of combinations in the form of trusts and conspira-

cies in restraint of trade had sprung up in the country which

were dangerous to its commercial interests ; for example, the

steel-rail trust, cordage trust, the whisky trust, the Standard

oil trust, dressed-beef trust, the school-book trust, the gas

trust, and numerous other trusts and combinations, which

threatened to destroy the commercial and industrial pros-

perity of the country. These trusts assumed the absolute

control of the various corporations entering into them, direct-
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ing which of the constituent members of the trust should

continue operations and which should cease doing business;

how much business should be transacted by each, what prices

should be [456] charged for their product, and in fact had

the power to direct every detail of the business of ever\' cor-

poration forming the trust. It was to combinations and con-

spiracies of this sort that the act of July 2, 1890, was directed.

I conclude, therefore, that the bill should be dismissed, and

it is so ordered, but not at the cost of the comialainant.

NOTE.

Jlemoranduni of agreement :
" IMemoranclum of agreement made

and entered into this fifteenth daj' of March, 1889, by and between
the following railroad companies, viz. : Atchison, Topeka & Santa
Fe R. E.. Chicago, Rock Island & Pacific Ry., Chicago, St. Paul,
Jliuneapolis & Omaha Ry., Burlington & Missouri River R. R. in

Nebraska, Denver & Rio Grande R. R.. Denver & Rio Grande Western
Ry., Fremont, Elkhorn & Missouri Valley R. R.. Kansas City, Ft.

Scott & Memphis R. R., Kansas City, St. .Joseph & Council Bluffs R.
R., Missouri Pncific Ry.. Sioux City & Pacific R. R., St. Joseph &
Grand Island R. R., St. Louis & San Francisco Ry., Union Pacific Ry.,
Utah Central Ry., and such other companies as may hereafter be-
come parties hereto,—witnesseth, for the purpose of mutual protec-
tion, liy establishing and maintaining reasonable rates, rules, and
regulations on all freight traffic, both through and local., the sub-
scribers do hereby form an association, to be known as the Trans-
Missouri Freight Association, and agree to be governed by the fol-

lowing provisions

:

"Article 3. The trathc to be included in the Trans-Missouri Freight
Association shall be as follows: (1) All traffic competitive between
anv two or more members hereof, passing between points in the
following described territory: Commencing at the Gulf of Mexico,
on the D.jth meridian, thence north to the Red river ; thence via that
river to the eastern boundary line of the Indian Territory; thence
north by said boundary line and the eastern line of the state of
Kansas to the Missouri river at Kansas City ; thence via the said
Missouri river to the point of intersection of that river with the east-
ern boundary of Montana ; thence via the said eastern boundary line
to the international line,—the foregoing to be known as the ' Missouri
River line :

' thence via said international line to the Pacific coast

:

thence via the Pacific coast to the international line between the
United States and Mexico; thence via said international line to the
Gulf of Jfexico: and thence via said Gulf to the point of begiiming,
including busines.s between points on the boundary line as described.
(2) All freight traffic originating within the territory as defined in
the first section when destined to points east of the aforesaid Missouri
river line. P^xceptions : fa) The D. & R. G. and the D. & R. G. W.,
except their business to and from points in Colorado west of the D.
& R. G. line between Denver and Trinidad; also business via their
lines between points in Colorado and points in Utah. All local busi-
ness between Denver and Trinidad and intermediate points; all
local business of the A., T. & S. F. between Pueblo and Canon City,
Colo.

;
all stone traffic having both origin and destination within the

state of Colorado. The jurisdiction of this association in so far as
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the business of the Denver & Rio Grande Railroad and the Denver &
Rio Grande Western Railway Companies is concerned, covers the fol-

lowing traffic, namely : All freight traffic to, from, or through all

common or junction points in the states of Nebraska and Kansas
and the Indian Territory, originating at or destined to Denver,
Colorado Springs, Pueblo, or Trinidad. All freight traffic between
Ogden, Spanish Fort, and intermediate points on the one hand,
and to, from, or through pointi5 in Kansas or Nebraska upon or east
of the 103d meridian, on the other hand. Traffic which may be ex-
cluded under the application of the above is only such as may be
delivered to or received from the Denver & Rio Grande Railroad and
Denver & Rio Grande Western Railway, (b) Traffic included in the
Trans-Continental and International Association, (c) Traffic isass-

ing between points in Kansas or Nebraska and Mississippi river

points, Carondelet and south ; also traffic passing between points in

Kansas or Nebraska and points in the southern states east of the
Mississippi river and south of the south line of Kentucky and Vir-

ginia, regardless of the route by which the business crosses the
Mississippi or Ohio rivers, (d) Traffic passing between Missouri
river points and points in the [457] territory east of said river, (e)

All traffic to points on the Northern Pacific and Manitoba Railways,
(f) Traffic to points in Arkansas, (g) Coal, stone, and gravel from
Colorado, Wyoming, and Dakota, to points in Kansas and Nebraska,
and to Sioux Citj-, Council Bluffs, or Pacific Junction, Iowa, St.

Joseph. Kansas City, or Boswell, Missouri, (h) The interchange of
ti'affic with the Colorado Midland and South Park Companies, to or

from Aspen, Colorado. Glenwood Springs, Colorado, and intermediate
points, including coal branches therefrom, and Buena Vista, Colorado,
and Leadville, Colorado, (i) Business to and from Florence, Colo-

rado, by all lines. •
"Art. 2. Section 1. The association shall, by unanimous vote, elect

a chairman of the organization. The chairman may be removed by a
two-thirds vote of the members. Sec. 2. There shall be regular meet-
ings of the association at Kansas City, unless notice shall be given
by the chairman that the business to be transacted does not warrant
calling the members together, which notice shall be given not less than
four days before the day set for the meeting. When a meeting—regu-
lar or special—is convened it shall be incumbent upon each party
hereto to be represented by some officer authorized to act definitely

upon any and all questions to be considered. Each road shall desig-

nate to the chairman one person, who shall be held personally re-

sponsible for rates on that road. Such person shall be present at all

regular meetings, ^-s'hen possible, and shall represent his road, unless a
superior officer is present. If unable to attend, he shall send a sub-

stitute, with written authority to act upon all questions which may
arise, and the vote of such substitute shall be binding upon the com-
pany he represents. Sec. 3. A committee shall be appointed to estab-

lish rates, rules, and regulations on the traffic sub.iect to this associa-

tion, and to consider changes therein, and make rules for meeting the

competition of outside lines. Their conclusions, when unanimous,
shall be made effective when they so order, but if they differ, the
question at issue shall be referred to the managers of the Hues parties

hereto, and if they disagree, it shall be arbitrated in the manner pro-

vided in article 7. Sec. 4. At least five days' written notice prior to

each monthly meeting shall be given the chairman of any proposed
reduction in rates or change in any rule or regulation governing

freight traffic,—eight days in so far as applicable to the traffic of

Colorado or Utah. Sec. 5. At each monthly meeting the association

shall consider and vote upon all changes proposed, of which due
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notice has been given, and all parties shall be bound by the decision

of the association, so expressed, unless then and there the parties

shall give the association definite vsritten notice that in 10 days there-

after they shall make such modification, notwithstanding the vote of

the association : provided that, if the member giving notice of change
shall fall to be represented at the meeting, no action shall be taken on
its notice, and the same shall be considered withdrawn. Should any
member Insist upon a reduction of rate against the views of the ma-
jority, or if the majority favor the same, and if, in the judgment of

such majority, the rate so made affects seriously the rates upon other

trafiic, then the association may, by a majority vote, upon such other

trafiic put into effect corresponding rates, to take effect on the safne

day. By unanimous consent, any rate, rule, or regulation relating

to freight traffic may be modified at any meeting of the association

without previous notice. Sec. 6. Notwithstanding anything in this

article contained, each member may, at its peril, make at any time,

without previous notice, such rate, rule, or regulation as may be neces-

sary to meet the competition of lines not members of the association,

giving at the same time notice to the chairman of its action in the

premises. If the chairman, upon investigation, shall decide that such
rate is not necessary to meet the direct competition of lines not mem-
bers of the association, and shall so notify the road making the rate,

It shall immediately withdraw such rate. At the next meeting of the
association held after the making of such rate, it shall be reported
to the association ; and if the association shall decide by a two-thirds

vote that such rate was not made in good faith to meet such compe-
tition, the member offending shall be subject to the penalty provided
in section 8 of this article. If the association shall decide by a two-
thirds vote that such rate was made in good faith to meet such com-
petition, it shall be considered as authority for the rate so made. Sec.

7. All arrangements with connecting lines for the division of through
rates relating to traffic covered by this agreement shall be made by
authority of the [458] association : provided, however, tliat when one
road has a proprietary interest in another, the divisions between such
roads shall be what they may elect, and shall not be the property of
the association : provided, further, that, as regards traflic contracts
at this date actually existing between lines not having common pro-

prietary interests, the same shall be reported, so far as divisions are
concerned, to the association, to the end that divisions with competing
lines may, if thought advisable by them, be made on equally favorable
terms. Sec. 8. It shall be the duty of the chairman to investigate all

apparent violations of the agreement, and to report his findings to the
managers, who shall determine by a majority vote (the member against
whom complaint is made to have no vote) what, if any, penalty shall

be assessed, the amount of each fine, not to exceed one hundred dollars,

to be paid to the association. If any line party hereto agrees with a
shipper or any one else to secure a reduction or change in rates or
change in the rules and regulations, and it is shown upon investiga-
tion by the chairman that such an arrangement was effected, and
traffic thereby secured, such action shall be reported to the managers,
who shall determine, as above provided, what, if any, penalty shall be
assessed. Sec. 9. When a penalty shall have been, declared against
any member of this association, the chairman shall notify the manag-
ing officer of said company that such fine has been assessed, and that
within ten days thereafter he will draw for the amount of the fine;

and the draft, when presented, shall be honored by the company thus
assessed. Sec. 10. All fines collected to be used to defray the ex-
penses of the association, the offending party not to be benefited by
the amounts it may pay as fines. Sec. 31. Any member not present

Digitized by Microsoft®



UNITED STATES V. TKANS-MISSOURI FREIGHT ASSN. 105

Note—Memorandum of agreement.

or fully represented at roll call of general or special meetings of the
freight association, of which due and proper notice has been given,
shall be fined one dollar, to be assessed against his company, unless he
shall have previously filed with the chairman notice of inability to be
present or represented.

."Art. 3. The duties and powers of the chairman shall be as follows

:

Section 1. He shall preside at all meetings of the association, and
make and keep a record thereof, and promulgate such of said pro-
ceedings as may be necessary to inform the parties hereto of the
action taken by the association. Sec. 2. He shall at all times keep
and publish for the use of the members a full record of the rates,
rules, and regulations prevailing on all lines parties hereto on busi-
ness covered by this agreement ; and each of the parties hereto
agrees to furnish such number of copies of the rates, rules, and regu-
lations issued by it as the chairman may require. Sec. 3. He shall
construe this agreement, and all resolutions adopted thereunder ; his
construction to be binding until changed by a majority vote of the asso-
ciation. Sec. 4. He shall publish in joint form all rates, rules, and
regulations which are general in their character, and apply throughout
the territory of the association, and shall also publish, in the manner
above, such rates, rules, or regulations applying on traffic common to

two or more lines as may be agreed upon by the lines in interest. Sec. 5.

He shall be furnished with copies of all way-bills for freight carried
under this agreement, when called for, and shall furnish such sta-

tistics as may be necessary to give members general information as
to the traffic moved, subject to the provisions of the Interstate Com-
merce Railway Association agreement as to lines members thereof.

Sec. 6. He shall render to each member of the association monthly
statements of the expenses of the association, showing the proportions
due from each, and shall make drafts on the members for the different

amounts thus shown to be due. Sec. 7. He shall hear and determine all

charges of violations of this agreement, and assess, collect, and dis-

pose of the fines for such violations, as provided for herein. Sec. 8.

The chairman shall be empowered to authorize lines in the association
to meet the rates of another line or other lines in the association when
in his judgmnent such action is justified by the circumstances ; this,

however, not to act in any way as an indorsement of an unauthorized
rate made by any member. Sec. 9. Only the parties interested shall

vote upon questions arising under the agreement, and in case of

doubt the chairman shall decide as to whether any party is so inter-

ested or not, subject to appeal, as provided by section 3, article 3, of

the agreement.
"Art. 4. Any willful underbilling in weights, or billing of freight at

wrong classification, shall be considered a violation of this agree-

ment ; and the rules [439] and regulations of any weighing associa-

tion or inspection bureau, as established by it, or as enforced by its

officers and agents, shall he considered binding under the provisions of
this agreement, and any willful violation of them shall be subject to

the penalties provided herein.

"Art. 5. The expenses of the association shall be borne by the

several parties in such proportion as may be fixed by the chairman.
Any member not satisfied with the allotment so made may appeal to

the association, which shall, at its first regular meeting thereafter,

determine the matter, which may be done by a two-thirds vote of the

members.
"Art. 6. There shall be an executive committee of three members,

to be elected by unanimous vote. The committee shall approve the

appointment and salaries of necessary employes, except that of the

chairman, and authorize all disbursements. All action of this com-

mittee shall be unanimous.
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"Art. 7. In case the managers of the lines parties hereto fail to agree
upon any question arising under this agreement that shall be brought
before the association, it shall be referred to an arbitration board,
which shall consist of three members of the executive board of the
Interstate Commerce Railway Association : provided, however, that
in case of arbitration in which the members of this association only
are interested, they may, by unanimous vote, substitute a special

board.
"Art. 8. This agreement shall take effect April 1, 1889, subject

thereafter to 30 days' notice of a desire on the part of any line to

withdraw from or amend the same."

[40] BLINDELL ET AL v. HAGAN ET AL.''

(Circuit Court, E. D. Louisiana. February 9, 1893.)

[5i Fed., 40.]

Combinations in Restraint or Trade—Equity Jurisdiction.—The
statute against unlawful restraints and monopolies (Act 1890, 26

St. p. 209) does not authorize the bringing of injunction suits or

suits in equity by any parties except the government.''

Same.—The jurisdiction of the circuit court to entertain a suit to en-

join a combination of persons from interfering with and preventing

shipowners from shipping a crew may be maintained on the ground

of preventing a multiplicity of suits at law, and for the reason that

damages at law for interrupting the business and intercepting the

profits of pending enterprises and voyages must, in their nature, be

conjectural, and not susceptible of proof.

Same—Injunction Pendente Lite—Evidence.—Evidence that, by

reason of the action of a combination of persons, the crew left com-

plainants' ship as she was about to sail, and that another [41] crew

could not be procured for nine days, and then only with the assist-

ance of the police authorities and the protection of a restraining

order, while other vessels in the vicinity had no difficulty in getting

crews, is sufficient to authorze the court to enjoin interference with

the business of the complainants by such combination, pendente lite.

In Equity. Bill by Blindell Bros, against C. Hagan and

others to enjoin interference with their business as shipown-

ers. On application for an injunction pendente lite. Granted.

Henry P. Dart and F. B. Earhart, for complainants.

J. Ward Giirley, jr., and /. D. Grace, for respondents.

o Affirmed by the Circuit Court of Appeals, Fifth Circuit (56 Fed.,

696). See p. 182.

6 Syllabus copyrighted. 1893, by West Publishing Co.
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Billings, District Judge.

This application is made and submitted on the bill and
amended bill of complaint and numerous affidavits and coun-

ter affidavits. The substance of the bill, as amended, is that

the complainants are aliens, being subjects of the kingdom
of Great Britain, and that the defendants are citizens of the

state of Louisiana ; that the complainants are owners of the

steamship Violante, which they are using in the carrying

trade between this port and Liverpool; that they are pre-

vented from shipping a crew by the unlawful and well-nigh

violent combination of the defendants ; that this combination

is so numerous as to make it impossible for the complainants

to obtain a crew without the restraining order of this court;

that this unlawful interference of the defendants is inter-

rupting the business of the complainants, which is that of

persons engaged in the carrying trade between New Orleans

and Liverpool, and is doing them an irreparable injury. The
injunction has been asked for, first, under the act of 1890,

(26 St. p. 209,) known as "An act to protect trade and com-

merce against unlawful restraints and monopolies." This act

makes all combinations in restraint of trade or commerce un-

lawful, and punishes them by fine or imprisonment, and

authorizes suits at law for triple damages for its violaion,

but it gives no new right to bring a suit in equity, and a care-

ful study of the act has brought me to the conclusion that

suits in equity or injunction suits by any other than the

government of the United States are not authorized by it.

This brings me to the second ground upon which the in-

junction is asked. The citizenship of the parties is such that

the United States circuit court has jurisdiction, and the com-

plainants may urge before this court any grievance which

they may have in law or equity as fully as they could do in

the courts of a state. That the complainants may maintain

a suit at law is conceded by the solicitors for the defendants.

The prohibition, in the statute of 1789 against suits in equity

in the courts of the United States, where the plaintiff has a

plain and adequate remedy at law, has been repeatedly held

to enunciate or introduce no new doctrine, but it is enforced

rigidly by the courts of the United States, because, if a suit

in equity is allowed, the defendant is cut off from the right
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of trial by jury, which is by the constitution of the United

States guaranteed to him in all common-law cases involving

upwards of $20. There can be equity jurisdiction only when

the case in question belongs to one of the recognized classes

of cases over which equity has jurisdiction. The [43] ques-

tion, therefore, is, does this case belong to one of those recog-

nized classes? If it does, it is because the nature of the al-

leged injury is such that it would be difficult to establish in

a suit at law the damage of the complainant, and because to'

entertain it would prevent a multiplicity of suits. Undoubt-

edly Chancellor Kent lays down the correct rule in Jerome

V. Ross^ 7 Johns. Ch. 333, that cases of ordinary trespass are

not within the cognizance of equity; but in Livingston v.

Livingston^ 6 Johns. Ch. 500, 501, he adds a qualification

which shows the ground of discrimination between such tres-

passes as equity will enjoin and those which will not: "There

must be something particular in the case of a trespass,

* * * or to make out a case of irreparable mischief," in

order to authorize equity to interfere, and an injunction to

issue.

In Laussats' notes to Fonblanque's Equity, at page 3, he

lays down the principle which is the fundamental one, con-

curred in by all the writers upon equity as the basis of equity

jurisdiction in cases of trespass, as follows: "The founda-

tion of this jurisdiction of equity is the probability of irrep-

arable mischief, the inadequacy of a pecuniary compensa-

tion, and the prevention of a multiplicity of suits." The
difficulty has been in applying this principle. Wlaere there

is a large combination of persons to interfere with a party's

business by violence, the equity jurisdiction, if maintainable

at all, is maintainable on either of two grounds,—the nature

of the injury, including the difficulty of establishing in a suit

at law the amount of actual damages suffered, or the pre-

vention of a multiplicity of suits. The jurisdiction, for these

reasons, was maintained in the following cases: Emach v.

Kane, 34 Fed. Rep. 47; Casey v. Typographical Union, 45

Fed. Rep. 135, 144; Gillert v. BlicJcle, 4 Sandf. Ch. 381,

(marg. p. 357;) Sherry v. Perkins, 147 Mass. 212, 17 N. E.

Rep. .307. In shorn v. Bank, 6 Wheat, 845, the court says:

" In those cases [wrongful transfer of stocks and other securities]

the injured party would have his remedy at law ; * * * ijut jt jg
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the province of .1 court of equity in such cases to arrest the injury,
and prevent the wrong. The remedy is more beneficial and complete
than the law can give."

With reference to another class of cases, courts of equity

have sometimes taken jurisdiction for the reason which re-

quires that they should take jurisdiction here, viz. those cases

for specific performance when there could be no adequate
compensation in damages. In Taylor v. Neville, cited by
Xiord Hardwicke in Buxton v. Lister, 3 Atk. 383, a specific

performance was decreed of a contract of a sale of 800 tons

of iron to be delivered and paid for in a certain number of

years, and by installments. Equity enjoins in such cases,

because, though the injured party may have his suit at law,

his damages must be conjectural. See Adderley v. Dixon, 1

Sim. & S. 607, 611. So in cases of trespass, where a business

is interrupted, and the profits of pending enterprises and

voyages are intercepted, the party injured must fail of

recovering full compensation, for his damages must at law

be largely conjectural ; and for this reason, as well as to pre-

vent a multiplicity of suits, he may, by an injunction in

equity, arrest the threatened wrongdoing, and prevent the

[43] consequent injury, which is irremediable, because it

consists in the loss of profits which are not susceptible of

proof.

My conclusion, therefore, is that the bill of complaint in

this cause states a case over which a court of equity must take

jurisdiction, in that it is a case where the threatened damages

are irremediable at law, as well as one where the equity suit

will prevent a multiplicity of suits.

As to proof upon the question of fact. There have been

filed in this case in all 49 affidavits. I subjoin to this opinion

a summary of each of these depositions. The preponderance

of proof establishes that the British steamship Violante

arrived at this port from Vera Cruz November 29, 1892, and

on the 30th the crew was paid oflF. At that time the crew made
no complaint regarding the food they received, or their treat-

ment, or the safety of the ship, and continued at their duties

until about noon of December 15, 1892, without complaint,

except that some of the crew had asked the captain whether

they would be paid before leaving port for the days in which

the ship had been lying at the wharf, to which he answered
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he could not do so, as it would be a violation of all agree-

ments between the crew and the ship. On December 15,

1892, after the ship had been cleared from the customhouse,

and the pilot had come aboard, the crew, with the exception

of the steward and the cook, retired from the ship. Being

steamer Violante, after her crew left, on the 15th of Decem-

ber 15th, as contemplated. It is also established that the

steamer Violante, after her crew left, on the 15th of Decem-

ber, did not succeed in getting a crew until December 24,

1892, after the restraining orders had been issued against the

defendants in this cause, and that, during the whole period

of nine days, the police authorities were called upon, and

went to the assistance of the master and agents of the vessel

in getting a crew ; that, while other steamers in the vicinity

had no difficulty in getting crews, the steamer Violante was

unable to get a crew to stay on the vessel until they got the

protection of the restraining orders from this court. I think

the evidence establishes that the inability of the ship to

retain the crew already shipped, and her inability to ob-

tain another crew, except after the interference of this court

by its restraining orders, were due to the acts of the defend-

ants. The evidence fails to connect the defendant Dunn
with the unfriendly acts of the other defendants. I think

the case, upon the question of facts, as well as law, is with the

complainants, and that the injunction pendente lite should

issue against the defendants, except the defendant Dunn.

As to him it is refused.

[994] UNITED STATES v. WORKINGMEN'S AMAL-
GAMATED COUNCIL OF NEW ORLEANS ET AL."

(Circuit Court, E. D. Louisiana. March 25, 189S.)

[54 Fed., 994.]

Injunction—When Gbanted—Unlawful Combinations.—Where an

injunction is asked against the interference with interstate com-

merce by combinatibns of striking workmen, the fact that the strike

is ended and labor resumed since the filing of the bill is no gro'und

for refusing the injunction. The invasion of rights, especially

« Affirmed by the Circuit Court of Appeals, Fifth Circuit (57 Fed.,

85). See p. 184.
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where the lawfulness of the invasion is not disclaimed, authorizes
the Inj unction.

«

Same—Bill and Answer—Waiver of Oath.—Where the bill for in-

- junction waives the oath of the respondents, an answer, under oath,

denying all the equities of the bill, can, under the amendment to

equity rule 41, be used at the hearing with probative force of an
affidavit alone. Whether the injunction should Issue must be de-

termined by the whole evidence submitted.

Unlawful Combinations—Restraint of Trade.—The act declaring

illegal " every contract or combination in the form of trust, or other-

wise in restraint of trade or commerce among the several states or

with foreign nations," (26 St. at Large, p. 209,) applies to combina-

tions of laborers as well as of capitalists.

Same—Evidence—Admissibility.—In order to sustain the allegations

of a bill praying an injunction against a combination in restraint

of interstate commerce, the complainant may offer in evidence, as

matter of history, the official proclamation of the various govern-

ment officers, and also newspaper reports supported by affidavits

containing manifestoes and declarations of the respondents.

Same—Lawful Combinations Turned to Unlawful Pueposes.—
The fact that a combination of men is in its origin and general

purposes innocent and lawful is no ground of defense when the com-

bination is [995] turned to the unlawful purpose of restraining

interstate and foreign commerce.

Same—Labor Strikes.—A combination of men to secure or compel

the employment of none but union men becomes a combination in

restraint of interstate commerce, within the meaning of the statute,

when, in order to gain its ends, it seeks to enforce, and does enforce,

by violence and intimidation, a discontinuanc'e of labor in all de-

partments of business, including the transportation of goods from

state to state, and to and from foreign nations.

In Equity. Suit by the United States against the Work-
ingmen Amalgamated Council of New Orleans, La., and

others, to restrain the defendants from interfering with in-

terstate and foreign commerce. Injunction granted.

F. B. Earhart, United States Attorney.

A. H. Leonard, M. Marks, and Evans <& Dunn, for defend-

ants.

Billings, District Judge.

This cause is submitted upon an application for an injunc-

tion on the bill of complaint, answer, and numerous affida-

<z Syllabus copyrighted, 1893, by West Publishing Co.
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vits and exhibits. The bill of complaint in this case is

filed by the United States under the act of congress entitled

"An act to protect trade and commerce against unlawful

restraint and monopolies," (26 St. at Large, p. 209.) The

substance of the bill is that there is a gigantic and wide-

spread combination of the members of a multitude of sep-

arate organizations for the purpose of restraining the com-

merce among the several states and with foreign countries.

It avers that a disagreement between the warehousemen and

their employes and the principal draymen and their sub-

ordinates had been adopted by all the organizations named
in the bill, until, by this vast combination of men and of or-

ganizations, it was threatened that, unless there was an ac-

quiescence in the demands of the subordinate workmen and

draymen, all the men in all of the defendent organizations

would leave work, and would allow no work in any depart-

ment of business ; that violence was threatened and used in

support of this demand; and that this demand included the

interstate and foreign commerce which flows through the city

of New Orleans. The bill further states that the proceedings

on the part of the defendants had taken such a vast and
ramified proportion that, in consequence of the threats of the

defendants, the whole business of the city of New Orleans

was paralyzed, and the transit of goods and merchandise

which was being conveyed through it from state to state, and

to and from foreign countries, was totally interrupted. The
elaborate argument and brief of the solicitors for the defend-

ants presents six objections.

The defendants urge (1) that, the strike or cessation of

labor being ended, and labor resumed throughout all branches

of business, there is no need for an injunction. I know of no

rule which is better settled than that the question as to the

maintenance of a bill, and the granting of relief to a com-
plainant, is to be determined by the status existing at the time

of filing the bill. Eights do not ebb and flow. If they are

invaded, and recourse to courts of justice is rendered neces-

sary, it is no defense to the invasion of a right, either

[996] admitted or proved, that since the institution of the

suit the invasion has ceased. "With emphasis would this

be true where, as here, the right to invade is not disclaimed.
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The question, then, is, what was the state of facts at the time
of and prior to the filing of the bill? or whether, if the facts

alleged in the bill were true at that time, there was need of
an injimction.

The defendants urge (2) that the right of the complain-
ants depends upon an unsettled question of law. The theory

of the defense is that this case does not fall within the pur-
view of the statute; that the statute prohibited monopolies
and combinations which, using words in a general sense, were
of capitalists, and not of laborers. I think the congressional

debates show that the statute had its origin in the evils of

massed capital; but, when the congress came to formulating

the prohibition which is the yardstick for measuring the com-
plainant's right to the injunction, it expressed it in these

words :
" Ever\r contract or combination in the form of trust,

or otherwise in restraint of trade or commerce among the

several states or with foreign nations, is hereby declared to

be illegal." The subject had so broadened in the minds of

the legislators that the source of the evil was not regarded as

material, and the evil in its entirety is dealt with. They
made the interdiction include combinations of labor, as well

as of capital; in fact, all combinations in restraint of com-

merce, without reference to the character of the persons who
entered into them. It is true this statute has not been much
expounded by judges, but, as it seems to me, its meaning, as

far as relates to the sOrt of combinations to which it is to

apply, is manifest, and that it includes combinations which

are composed of laborers acting in the interest of laborers.

The defendants urge (3) that, the answer being under

oath, and denying all the allegations of the bill, the injunc-

tion cannot issue. Before the adoption of the amendment to

the forty-first rule in equity, it was n rule in chancery prac-

tice that, where the answer was under oath, and denied all

the equities of the bill, the injunction should be refused ; but,

since in this case the oath of the respondents is waived in the

bill, their answer, under rule 41, can be used at this hearing

with the probative force of an affidavit alone, and no longer

has necessarily the effect claimed for it by the defendants'

solicitors.

11808—VOL 1—06 M 8
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The defendants urge (4) that the proofs in the case are

vague, and hisuffielont to ost;iblish the allegations of the bill.

When I consider the affidavits of individuals, and the procla-

mations of the governor of the state of Louisiana and the

mayor of the city of New Orleans, and the statements in the

public journals, supported by testimony, and the affidavits

filed in this cause, I find the material allegations of the bill

fully sustained. Not only was the flow of commerce through

the city of New Orleans purposely arrested, but even the

transportation of the goods and merchandise from the gov-

ernment warehouses to the landings was forcibly stopped.

The following exhibits in the case, consisting of proclama-

tions of the governor of Louisiana and the mayor of New
Orleans, taken from the official journals, manifestoes, and

the recitals of the sayings of [997] the defendants, taken

from the public newspapers, which have not been disproved

by the respondents, show, as matter of history, the vast pro-

portions of the interruption caused by the defendants to the

prosecution of all the branches of business within the city of

New Orleans, and the purpose with which it was done, to wit,

that no business ^^ as to be transacted till the demands made

by the employes of the warehousemen and the subordinate

draymen were complied with

:

"A General Sh-li-f, Ordered litj the Amalgamated Oovncil for To-

Morroio, Unless the Merchants Recognise the Union this Evening.

" PKESiDENT Leonard's statement.

" Wlien the people of New Orleans awake to-morrow morning, they

will probniily find that one of the largest strikes that has ever taken
place in this city has been inaugurated. To-day, at 32:30 o'clock,

President Leonard, of the Amalgiunated Council, made his promised
statement to the members of the press relative to last night's meeting
of the council. Mr. Leonard said that it had been decided at the meet-
ing to order a gencr.il strike for to-morrow morning, unless the mer-
chants ask for a conference this afternoon. The unions were deter-

mined to compel the employers to recognize them, and they took this

step to force this recognition, if possible. Mr. Leonard further said

that every trade and line over which the council has .jurisdiction will

go out. barring none. If at any time during the strike the merchants
manifest a desire to recognize the unions, the men will be ordered to

return to work, and a conference committee appointed to meet a simi-

lar committee from the merchants. The committee of fifteen of the
Amalgamated Council will remain in session for some hours this even-
ing, and the employers will thus be given their last chance to accede
to the demands of the strikers."
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" the strike ordeued.

" Hall Amalgamated Council,
" New Orleans, November Jf, 1892.

"At a meeting of presidents of the Inbor unions and organizations,
held on Friday, November 4, 180L', at the ^crewmen's Hall, the fol-

lowing manifesto was adopted and ordered submitted to all the mem
bers of labor unions and organizations in the city of New Orleans

:

" ' To All Union Men AYherever Found, Greeting : In view of the fact
that in the difficulty existing between the board of trade, merchants,
boss draymen, and weighers, and in view of the fact that they claim
to represent the entire employing power in ihe city, and claim broadly
and emphatically that they will not recognize unions )r labor organ-
izations in connection with their business, and endeavor by their acts

to prevent other employers from either employing (ir recii,i;nizing union
men, and believing it for the best Interests of organized labor that we
refrain from working for any emplt-yer until the board of trade and
others recognize the rights of men to organize into labor unions
throughout the citj-, calling them, as union men, to abstain from any
work or assisting in any way in prolunging the existing difficulty. The
gauntlet has been thrown down by the employers that the laboring
men have no rights that they are bound to respect, and, in our opinion,

the loss of this battle will affect each and every union man in the city

;

and, after trying every honorable means to attain an equitable and just
settlement, we iind no means left open but to issue this call to all union
men to stop work, and assist with their presence and open suppirt
from and after Saturday noon, November 5, 1802, and show to the
merchants and all others interested that the labor unions are united.

" 'James Leonard, Chairman.
" 'John Breen,
" 'A. M. Keir,
" 'James E. Porter,
" 'John M. Callaoiian,

" 'Committee.' "

[998] " WILL the strike be general?

" meeting of the amalgamated couNcn, this evening.

" To the representative of a morning paper. Assistant State Organ-
izer Porter said the outlook for successful strike was a most excel-

lent, and promised that every union in the city would stand by the
locked-out workmen. He said it was "possible a gtneral strike would
be ordered, and that labor is determined to win this struggle. A union
man who was with JMr. Porter is represented to have said that the

strike will be made a victory of the laboring classes of the city, and,

unless the unions are recognized, there will be more bloodshed than
imagined. Mr. Porter is reported to have added :

' We propose to

win by peace, if we can ; but, if we are pushed to tlie wall, force

will be employed.' There are ninety-seven unions in the city. Tlia

Amalgamated Council meets to-niglit to discuss the strike. The joint

conference of the executive committees of the striking organizations

met last night, and decided to pay no attention to the invitation of tlie

merchants with respect to the proposed tribunal. Ina.snmch as the

merchants decline to recognize the unions, the unions refuse to appoint

any members of the tribunal, and will only do so when they are given

to understand that the men they may appoint are to be regarded as

official representatives of their unions."
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"ANSWER TO PROrOSITION OF THE GOVEKNOB.

"Nov. 8TI-I, 1892.

"To His Excellency, Gov. JI. J. Foster.

" Dear Sir : According to agreement, we vs-ere to give you an answer

this morning in regard to certain propositions that you have sub-

mitted ; but, after consideration by the committees, we found that the

propositions would have to be first submitted to the executive com-

mittee of the merchants' body, and we have not, up to the present time.

heard what action was taken in regard to the matter. In consideration

of these facts, we now have these propositions to submit, and will have

to stand on them: First. We are willing to arbitrate on wages.

Second. We are willing to arbitrate on hours. Third. We want the

question of ' none but union men to be hired when available, from

and after the final adoption of tariff and hours,' to be accepted without

arbitration.
" James Leonard, Chairman.
" John Breen.
"A. M. Keir.
" John Callaghan.
" James Porter."

" proclamation.

" Mayoralty of New Orleans, City Hall, Nov. 9, 1S92.

" Citizens op Nev/ Orleans : The time has come when I, as your

mayor, feel that the forces placed at my command are inadequate to

further protect peaceable citizens and their property, owing to the

many demands made on them. I am then compelled to call upon
all good citizens desirous of the welfare and safety of the city. I,

therefore, as your chief magistrate, do hereby issue this, my procla-

mation, commanding all law-abiding and law-loving citizens to attend

at the city hall to-morrow, (Thursday,) Nov. 10, 1892, and then and
there to be sworn in as special officers to aid and assist the organ-

ized police force of this city in their duties incumbent upon them.
" Given under my hand and seal of office, this ninth day of Novem-

ber, in the year of our Lord 1892.
" By the Mayor, " John Fitzpatrick.

" Clark Steen, Secretary."

" proclamation of the governor.

" New Orleans, La., Nov. 10/92.

"To the People of New Orleans:
" The condition of affairs prevailing in your city during the past ten

days ; the danger to the peace and good order of this community
arising from the paralysis of industry, trade, and commerce, and
from the suspension of the usual means of trasportation ; the inse-

[999] curity of life and property caused by the perturbed state of the

public mind, aggravated by the closing of the gas and electric light

works, thus holding out an incentive to criminals to ply their vocation
in darkness.—have not escaped my attention, and have caused me the
deepest solicitude. I therefore request all peaceable citizens not to

congregate in crowds upon the streets and thoroughfares, and I urge
upon them to discountenance all undue excitement and acts of vio-

lence, and to make known to the officers intrusted with the adminis-
tration of the law any breaches of the peace. I hereby declare that
the people of this city must and shall be protected in the full enjoy-
>nent of all their constitutional rights and privileges. All the power
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vested in me by the constitution and laws of this state shall be devoted
to the preservation of the peace, the maintenance of good order, and
the protection of the lives and property of the citizens.

" Murphy J. Foster, Goveiyior of Louisiana."

" The governor said there vieve no further orders to communicate
at the moment. It is understood, however, that orders are being
issued to the militia, and that, after the railroad presidents' meeting
is over, an effort will be made to start the street cars. The com-
panies are expected to furnish the drivers, and the entire military
force of the state, with the bodies that are being organized as re-

cruits, will be used to furnish them with the necessary protection.

That will settle the question very soon whether the rioters or the
legally constituted authorities of the state are to be maeters of the
situation."

The defendants urge (5) that the corporations of the vari-

ous labor associations made defendants are in their origin

and purposes innocent and lawful. I believe this to be true.

But associations of men, like individuals, no matter how
worthy their general character may be, when charged with

unlawful combinations, and when the charge is fully estab-

lished, cannot escape liability on the ground of their com-

mendable general character. In determining the question

of sufficiency of proof of an accusation of unlawful intent,

worth in the accused is to be weighed; but Avhen the proof

of the charge is sufficient,—overwhelmingly sufficient,—the

original purpose of an association has ceased to be available

as a ground of defense.

The defendants urge (6) that the combination to secure

or compel the employment of none but union men is not in

the restraint of commerce. To determine whether the propo-

sition urged as a defense can apply to this case, the case

must first be stated as it is made out by the established facts.

The case is this: The combination setting out to secure and

compel the employment of none but union men in a given busi-

ness, as a means to effect this compulsion, finally enforced

a discontinuance of labor in all kinds of business, including

the business of transportation of goods and merchandise

which were in transit through the city of New Orleans, from

state to state, and to and from foreign countries. When the

case is thus stated,—and it must be so stated to embody the

facts here proven,—I do not think there can be any question

but that the combination of the defendants Avas in restraint

of commerce.
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I have thus endeavored to state and deal with the various

grounds of defense urged before me. I shall now, as briefly

as possible, state the case as it is established in the voluminous

record.

A difference had sprung up between the warehousemen and

their employes and the principal draymen and their subor-

dinates. "With the view and purpose to compel an acqui-

escence on the part of the [1000] employers in the demands

of the employed, it was finally brought about by the em-

ployed that all the union men—that is, all the members of

the various labor associations—were made by their officers,

clothed with authority under the various charters, to dis-

continue business, and one of these kinds of business was

transporting goods which were being conveyed from state

to state, and to and from foreign countries. In some

branches of business the effort was made to replace the union

men by other workmen. This was resisted by the intimida-

tion springing from vast throngs of the union men assem-

bling in the streets, and in some instances by violence; so

that the result was that, by the intended effects of the do-

ings of these defendants, not a bale of goods constituting

the commerce of the country could be moved. The question

simply is, do these facts establish a case within the statute?

It seems to me this question is tantamount to the question,

could there be a case under the statute? It is conceded that

the labor organizations were at the outset lawful. But,

when lawful forces are put into unlawful channels,—i. e.

when lawful associations adopt and further unlawful " pur-

poses and do unlawful acts,—the associations themselves be-

come unlawful. The evil, as well as the unlaAvfulness, of

the act of the defendants, consists in this: that, until cer-

tain demands of theirs were complied with, they endeavored

to prevent, and did prevent, everybody from moving the

commerce of the country. AVliat is meant by " restraint of

trade " is well defined by Chief Justice Savage in Peofle v.

Fisher^ 14 Wend. 18. He says

:

" The mechanic is not obliged l.>.v law to labor for any particular
price. He may say that he will not make coarse boots for less than
one dollar per pair ; but he has no right to say that no other me-
chaiiic shall make them for less. Should the journeymen bakers
refuse to work unless for enormous wages, which the master bakers

Digitized by Microsoft®



WATERHOUSE V. COMEK. 119

Syllabus.

could not afford to pay, and sliould tliey compel all jounieymen in
the city to stop work, the whole population must be without bread;
so of journeymen tailors or mechanics of any description. Such com-
binations would be productive of derangement and confusion, which
certainly must be injurious to trade."

It is the successful effort of the combination of the de-

fendants to intimidate and overawe others who were at work
in conducting or carrying on the commerce of the country,

in which the court iinds their error and their violation of

the statute. One of the intended results of their combined
action was the forced stagnation of all the commerce which
flowed through New Orleans. This intent and combined ac-

tion are none the less unlawful because they included in their

scope the paralysis of all other business within the city as

well.

For these reasons I think the injunction should issue.

[149] WATERHOUSE ET AL. (•. COMER.

(Circuit Court, W. D. Georgia, S. D. April 8, 1893.)

[55 Fed., 149.]

Receivers of Railroad Companies—DiFriouLTiEs with Employes—
Adjustment by the Court.—Where the property of a railway or

other corporation is being administered by a receiver under the

superintending power of a court of equity, it is competent for the

court to adjust difficulties between the receiver and his employes,

which, in the absence of such adjustment, would tend to injure the

property and to defeat the purpose of the receivership.

[150] Same.—It follows, then, that it is in the power of the court, in

the interest of public order and for the protection of the property

under its control, to direct a suitable arrangement with its employes

or officers, to provide compensation and conditions of their employ-

ment, and to avoid, if possible, an interruption of their labor and
dut,y, which will be disastrous to the trust and injurious to the

public.

Commerce—Agreements to Restrain—Act July 2, 1890

—

Combina-

tions OF Employes.—Rule 12 of an association of locomotive engi-

neers, styled the " Brotherhood of Locomotive Engineers," which

provides " that hereafter, when an issue has been sustained by the

grand chief, and carried into effect by the Brotherhood of Loco-

motive Engineers, it shall be recognized as a violation of obligations

if a member of the Brotherhood of Locomotive Engineers who may
be employed on a railroad run in connection with or adjacent to said
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road, to handle the property belonging to said railroad or system

in any way that may benefit said company with which the Brother-

hood of Locomotive Engineers are at issue, until the grievances or

issues or differences of any nature or kind have been amicably set-

tled,"—is plainly a rule or agreement in restraint of trade or com-

merce, and violative of section 1 of the act of congress of July 2,

1890.

Same—Conspiracy—Rev. St. § 5440.—Construing several clauses of

the interstate commerce law recited in the opinion with section 5440

of the Revised Statutes, it follows that a combination of persons,

without regard to their occupation, which will have the effect to

defeat the provisions of the interstate commerce law, inhibiting dis-

criminations in the transportation of freight and passengers, and
further to restr.iin the trade or couuuerce of the country, will be

obnoxious to the penalties therein prescribed.

Same—Receivebs—Advice of Court.—In this case, the movants hav-

ing avowed their purpose, in open court, to submit to the construc-

tion to be made by the court relating to rule 12 of the brotherhood,

the receiver is directed to enter into an appropriate contract with

them, subject to the general operation of this decision with refer-

ence to said rule.

(Syllabus by the Court.)

In Equity. Petition by Waterhouse and others, styling

themselves the " Committee of Adjustment of the Brother-

hood of Locomotive Engineers," against H. M. Comer, re-

ceiver of the Central Railroad & Banking Compan}? of Geor-

gia, asking that the receiver be directed to make a contract

with the locomotive engineers. Granted.

li. IF. Patterson^ for the motion.

Lav'ton ct- Cunningham and Marion Enuin, opposed.

Speee, District Judge

Cases are frequent where persons intrusted Avith corporate

projaerties have applied to the courts for the prevention or

redress of grievances threatened or inflicted by labor organi-

zations. This is the first instance of which we have any in-

formation where members of such an association have by con-

certed action, in an orderly way, sought the arbitrament of

a court to adjust a controversy relative to the wages and con-

ditions of their employment. The recent application to this

court of the Order of Railway Telegraphers, with similar

Digitized by Microsoft®



WATEEHOUSE V. COMER. 121

Opinion of the Court.

purpose, was an attempt of this character. It was defeated

in limine. The telegraphers, as a body, had abandoned the

service of the receiver before they presented their petition.

In the mean time, other telegraphers, with equal [151] right

to employment by the receiver, had been engaged, and were
performing the functions the striking telegraphers had sur-

rendered, and, notwithstanding the solicitude of the court to

spare a large number of intelligent young men the distress

resulting from their indiscreet action, it was found to be

impracticable. The members of the Brotherhood of Loco-

motive Engineers, who have presented this petition, have a

proper standing in court. There are 250 locomotive engi-

neers in the employment of the receiver, upon the various di-

visions of the Central Railroad & Banking Company of

Georgia. Of these 211 are members of the Brotherhood of

Locomotive Engineers, and the petitioners are a committee

from that membership. They recite in their petition the

facts that they have been for several years working under

contracts made between a general committee of the brother-

hood and the officers of the railroad. Since the 1st day of

December, 1891, they have been working under the contract,

of which they attach a copj', and since that time the proper-

ties have been intrusted to the control of Hugh M. Comer, as

the receiver of the court. This contract expired on the 1st

day of December, 1892. A few days prior to that time they

gave notice to George D. Wadley, general superintendent of

the company, that they desired certain changes in the con-

tract. They state further that they have remained in the

service of the company, although the superintendent and

receiver refused to enter into any new contract or consider

the old contract longer in force, unless ordered so to do by

the court.

Pending the adjustment of the conlroversy, which was

postponed for 90 days by virtue of a clause in the contract,

which entitled the receiver to notice for that period, and of

which he claimed the benefit, the court has continued the

contract in force.

We have also caused several conferences between the re-

ceiver and the engineers, with the hope that an amicable

agreement might follow. This expectation has been de-
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feated by a strike on the Savannah, Americus & Montgomery
Eailroad, the refusal of one of the engineers to haul a train

to which a car of that company was attached, his immediate

discharge, and the friction between the receiver and the en-

gineers which resulted therefrom. The engineers then ap-

plied to the court. They set forth the objects of their order,

the advantages of a contract with their employers, and that

such contracts are of force upon a very large proportion of

the principal railroads of the country. They state that

since it has been shown to them that the properties in the

hands of the receiver are embarrassed financially, they are

content to woi"k in his service without any increase of wages,

although they insist that the rate is less than that paid by

competing and connecting lines, and they praj^ that the re-

ceiver be directed to continue in force the contract under

which they were working at the time the receiver was ap-

pointed, subject to such modifications and changes as may be

made l)y the order of the court. They annex a copy of this

contract.

The receiver ans-wers: First. That the Grand National

Brotherhood of Locomotive Engineers is not incorporated,

and that many of its rules and regulations, which have a

bearing upon any con- [152] tract its members might make,
are withheld from the public. This places him at a disad-

vantage, and renders uncertain the attitude of the brother-

hood in any difficulty ^Yhich might arise in connection with
the contract. Second. That a number of the locomotive

engineers employed by him are not members of the brother-

hood, and that it is not proper for him to contract in this

way with certain employes, while others are employed with-

out such a contract. Third. That such a contract renders

it impossible for the officers charged with the operation of

the property to have such freedom in its administration as

is necessary to its prompt and efficient management. Fourth.
As a common carrier, the railroad under his control is liable

for damages which may result from the disorganization of

its service. That the Brotherhood of Locomotive Engi-
neers is bound by secret obligations to withdraw from the

service of railroad companies in a body, causing great dam-
age. Fifth. That he should be at full liberty to select the
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best men and means of managing the business, without re-

gard to organizations of any kind. That his superintend-

ent has prepared a proper schedule of wages and conditions

for the employment of engineers and firemen, a copy of

which is attached. Sixth. If he should contract with the

brotherhood, it would be holding out a premium for his em-

ployes to become members of that order, which respondent

states is not to the interest of his trust. That the brother-

hood renders it impossible for the officers of the railroad to

come into direct contact with the employes, and prevents

such free intercourse as is necessary to good and efficient

service. That no contracts have been totered into with the

Order of Eailway Conductors and the Brotherhood of Lo-

comotive Firemen, and that he has had no difficulty with

the conductors and firemen. He denies that it is usual and
customary for railroad companies of the United States to

make such contracts with the Brotherhood of Locomotive

Engineers.

It v.'ill be observed that much of the receiver's answer is

an argument against the propriety and policy of contracts

of any character between the officers of railway corporations

and the representatives of labor organizations. The gravity

and importance of the considerations thus presented are ex-

ceedingly great. The control, under any circumstances, by

the courts, of contracts between representatives of the im-

mense values invested with corporations engaged in the

public dut}'^ of transportation, and the laborers employed in

the same service, will doubtless appear to many as novel and

dangerous. It is well, however, to consider if a proper pro-

vision, by appeal to the courts, in the frequent and destruc-

tive conflicts between organized capital and organized labor

will not afford the simplest, most satisfactory and effective

method for the settlement of such controversies. Is it not

the only method by which the public, and, indeed, the parties

themselves, can be protected from the inevitable hardship

and loss which all must endure from the frequently recurring-

strikes?

It will not be wise for those engaged with the maintenance

of public order' to ignore the immensity of the changes in

the relations of the employing and the employed classes;
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occasioned by the phe- [153] nomenal development of com-

merce and the prevalence of labor organizations. We are

in this case directly concerned with a corporation and

a labor organization, and both engaged in railway trans-

portation ; and in .this department of industry it is reported

by the interstate commerce commission that there is invested,

in the United States $9,829,475,015, or nearly eight times

the entire national debt of the country. Last year the rail-

roads tran;^ported 530,000,000 jjassengers, or more than eight

times the entire population of the United States. The oper-

atives emploj^ed by them number 784,000, and it is no trifling

testimony to the faithfulness and efficiency of this mighty

army of railroad employes that of the vast population trans-

ported under their care only 293, or less than one twenty-

thousandth of 1 per cent, lost their lives. It is, moreover,

true that no operatives of a railroad more than locomotive

engineers are charged with the preservation of life and prop-

erty, and when we are advised by the proof that 32,000 of

the locomotive engineers of the United States, more than

80 per cent., belong to the brotherhood, it is difficult to

believe that their membership lessens efficiency to employers

or fidelity to their supreme dutj- to the public. But whether

these facts and other facts equally significant will justify

judicial control of contracts essential to the uninterrupted

transportation of the country, in which the public is so

vitally concerned, it is clear that where the property of

railwa}' or other corporations is being administered by a re-

ceiver, under the superintending power of a court of equity,

it is competent for a court to adjust "difficulties between the

receiver and his employes, which, in the absence of such ad-

justment, would tend to injure the property and to defeat

the purpose of the receivership. Indeed, the power of the

court to direct a contract between its officers does not appear
to be questioned. The power of the court has always, on
proper occasions, been exercised to protect the properties

from the damaging an'd unlaw fid results of a strike of

the laborers in its employ. '

In the case of The Telegraphers v. Corner,^ (decided at

^ Not reported, as the present case is controlling on the questions in

issue.
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this term,) Avhile this court, as above stated, was prevented

by their own conduct from according to the petitioners the

practical relief they sought, they were enjoined from any
interference with the property, operations, or employes of

the receiver, and rules were issued against individuals Avho

Avere charged A^ith such interference. In Re Biggins, 27

Fed. Ivep. 444, the learned circuit judge of this circuit, tlie"

Honorable Don A. Pardee, declared :

" It Is well-settled law that whoever willfully interferes with prop-
erty in the possession of a court is guilty of a contempt of that court,
and I regard it as equally well settled that whoever unlawfully
interferes with officers and agents of the court, in the full and complete
possession and management of the property in the custody of the
court, is guilty of a contempt of court, and it is immaterial whether
this unlawful interference comes in the way of actual violence or
by intimidation and threats. The employes of the receiver, although
pro hac vice officers of the court, may quit their employment, as can
employes of private parties or corporations, provided they do not
thereby intentionally disable the property ; but they must quit peace-
ably and decently. Where they combine and conspire to quit, with
or without notice, with the [154] object and intent of crippling the

property or its operation, I have no doubt that they thereby commit
a contempt ; and all those who combine and conspire with employes to

thus quit, or, as officials of labor organizations, issue printed orders
to quit, or to strike, with an intent to embarrass the court in adminis-
tering the property, render themselves liable for contempt of court."

Certainly, it follows, then, that it is in the power of the

court, in the interest of public order, and for the protection

of the property under its control, to direct a suitable arrange-

ment with its employes or officers, to provide compensation

and conditions of their employment, and to avoid, if possible,

an interruption of their labor and duty, which will be dis-

astrous to the trust and injurious to the public. There is no

reason why the receivership, in this respect, should be con-

ducted in a manner differing from the large preponderance

of the successful and prosperous railroads of the country.

It appears from the proof that about 90 per cent, of the rail-

roads of the United States make contracts or schedules of

rates and regulations for the employment of their operatives,

which are agreed to by the representatives of both parties.

We are satisfied from these facts that such arrangements,

under proper restrictions, are praiseworthy and beneficial to

both parties, and we therefore shall not longer hesitate to

direct the receiver to enter into an appropriate contract or

schedule of rates and regulations with the engineers. This
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contract, however, will not be restricted to members of the

Brotherhood of Locomotive Engineers, although membership

of that order is and will be no disqualification to service on

railroads under the control of this court so long as the rules

and regulations of the order are treated as subordinate to

the law of the land. The contract will comprehend all engi-

neers employed by the receiver, whether members or non-

members of the brotherhood.

This brings us to the consideration—First, what is an ap-

propriate contract ; and, second, whether there is anything in

the rules and regulations of the brotherhood and its relations

to these properties which is inconsistent with the law, and

which would make it improper for the court to place its re-

ceiver in a position where, in his exigent duty to carry on the

business of transportation, for which the railroad was char-

tered by the state, he may find himself in the power of an

organized body of his operatives who will be able to paralyze

the operations of the properties. The appropriateness of the

contract depends solely upon the arrangement of details.

There is no difference between the engineers and the receiver

upon the question of compensation. There is an apparent

dispute about the effect of seniority of service of an engineer

as affecting promotion. The court will provide, however,

that, where merit and ability are equal, seniority of service

shall prevail, and will arrange a fair tribunal for the purpose

of testing the merit and ability of various candidates for pro-

motion, with the privilege of either party in cases not recon-

cilable to appeal to the court. There are other instances of

minor disagreement which the court will take time to adjust

and to perfect the agreement.

AVe have noted with gratification the repeated statements

made in judicio by the engineers and their counsel that they

will accept [155] as final and satisfactory of every difference

the conclusion and decision of the court. The receiver has

also expressed more than once his purpose to abide the deci-

sion. This submission, so unlike the violent and irrational

course pursued by either party, as their interests might
prompt, and without the slightest regard to the rights of the

public, in many conflicts between what are popularly called

" capital and labor," is considerate, judicious, and strongly

Digitized by Microsoft®



WATERHOUSE V. COMER. ' 127

Opinion of the Court.

argues that the engineers who are before the court are good
citizens,—indeed, patriots who respect and confide in the
constituted authorities of their country. Fortunate will it

be for our country if future differences of a similar character
may be settled by a method so simple and so safe. This sub-
mission of the engineers applies as well to the remaining and
most important difference between the parties, and that is

the effect upon the duty to the court and to the property of
the rule of the brotherhood, which is understood by the court

to be as follows

:

" (12) Tliat hereafter when an issue has been sustained by the
grand chief and carried into effect by the Brotherhood of Locomotive
Engineers, it shall he recognized as a violation of tlie obligations if

a member of the Brotherhood of Locomotive Engineers v,ho may be
employed on a railroad run in connection with or adjacent to said road
to handle the property belonging to said railroad or system in any way
that may benefit said company with which the Brotherhood of Loco-
motive Engineers are at issue, until the grievances or issues of dilfer-
ence of any nature or kind have been amicably settled."

This rule is understood to have been adopted by tlie broth-

erhood in Denver three years ago. In his testimony, Mr.
A. B. Youngson, the assistant chief engineer, frankly ad-

mitted that the effect of this rule, as applied to the prop-

erties in the hands of the receiver and the engineers in his

employ, would be as follows: If, in the pursuance of the

business of a common carrier, with which the receiver is

charged, it should become necessary to convey over the lines

of the Central Railroad a car belonging to a railroad com-

pany on which there was a strike of the engineers, that it

would be the duty of the brotherhood men in the employ of

the receiver to refuse to haul the train containing such car,

and, if the officers of the road insisted that the car should pro-

ceed, loyalty to the brotherhood required that the engineer

should at once resign his station, and abandon his duty. He
might, he stated, if he thought proper, carry the tra?fti to

the terminal point.

An illustration of the effect of this rule is afforded by the

evidence. A strike was recently pending on the Savannah,

Americus & Montgomery Railroad, which runs in connection

with and is adjacent to the Central. Engineer Arden of the

Brotherhood of Locomotive Engineers, in the employ of the
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receiver, was directed to carrjr a car of the Savannah, xVmer-

icus & Montgomery road between two stations on the Central

Railroad. He declined to do so, and was at once discharged.

A committee of the brotherhood have insisted on his rein-

statement. This the receiver has refused, and it is certain

that but for the pendency of the proceedings noAv under

consideration by the court, there would be, as a result of En-

gineer Arden's construction of his duty, and the receiver's

action, a strike of the [156] engineers upon every line

of the Central, with all the calamitous results to the public,

to the road, and to the engineers which Avould inevitably

ensue. The receiver relies upon this as the main and con-

trolling reason why he should not be required to enter into a

contract with the brotherhood, when this rule 12 will neces-

sarily be written into the contract. Now, there can be not a

doubt that this rule of the brotherhood is in direct and posi-

tive violation of the laws of the land, and no court, state or

federal, could hesitate for a moment so to declare it.

It is plainly a rule or agreement in restraint of trade or

commerce. Section 1 of the act of July 2, 1890, known as the

' Sherman Anti-Trust I^aw," provides

:

" Every contract, coiiibination in the form of trust or otherwise, or

conspiracy in restraint of trade or commerce among the several states,

or with foreign nations, is hereby declared to be illegal. Every person
who shall make any such contract or engage In any such combination
or conspiracy shall be deemed guilty of a misdemeanor, and, on con-

viction thereof, shall be punished by a fine not exceeding $5,000, or by
imprisonment not exceeding one year, or by both such punishments, in

the discretion of the court."

Section 7 of the act of February 4, 1887, entitled "An act

to regulate commerce," provides

—

" That it shall be unlawful for any common carrier, subject to the
provisions of this act, to enter into any combination, contract, or agree-
ment, expressed or implied, to prevent, by change of time schedule, car-

riage^n different cars, or by other means or devices, the carriage of

freignts from being continuous from the place of shipment to the
place of destination ; and no break of bulk, stoppage, or interrup-
tion made by such common carrier shall prevent the carriage of
freights from being, and being treated as, one continuous carriage
from the place of shipment to the place of destination, unless such
break, stoppage, or interruption was made in good faith for some nec-
essary purpose, and without a,ny intent to avoid or unnecessarily
Interrupt such continuous carriage, or to evade any of the provisions
of this act."
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Section 8 of the same provides

—

•' That in case any common carrier subject to the provisions of this
act shall do, cause to he done, or permit to be done any act, matter, or
thing in this act prohibited or declared to be unlawful, or shall omit
to do any act, matter, or thing in this act required to be done, such
common carrier shall be liable to the person or persons injured thereby
for the full amount of damages sustained in consequence of any such
violation of the provisions of this act, together with a reasonable
counsel or attorney's fee, to be fixed by the court in every case of re-
covery, which attorney's fee shall be taxed and collected as a part of
the costs in the case."

This is the interstate commerce law, and, as amended by
the act of congress of March 2, 1 889, provides

:

"Sec. .3 (a) Undue Preference. That it shall be unlawful for any
common carrier, subject to the provisions of this act, to make or give
any undue or unreasonable preference or advantage to arly particular
person, company, firm, corporation or locality, or any particular de-
scription of traffic In any respect whatsoever, or to subject any particu-
lar person, company, firm, corporation, or locality, or any particular
description of traffic, to any undue or unreasonable prejudice or disad-
vantage in any respect whatsoever, (b) Facilities for Interchange of
Traffic. Every common carrier subject to the provisions of this act
shall, according to their respective powers, afford all reasonable,
proper, and equal facilities for the interchange of traffic between their
respective lines, and for the receiving, forwarding, and delivering of
passengers and property to and from their several lines and those con-
necting therewith, [157] and shall not discriminate in their rates

and charges between such connecting lines ; but this shall not be con-

strued as requiring any such common carrier to give the use of its

tracks or terminal facilities to another carrier engaged in like busi-

ness."
" Sec. 10. Penalties for Violation of the Act. That any common

carrier, subject to the lorovisions of the act, or, whenever such com-
mon carrier is a corporation, any director or officer thereof, or any
receiver, trustee, lessee, agent, or person acting for or employed by
such corporation, who alone or with any other corporation, company,
person, or party, shall willfully do or cause to be done, or shall

willingly suffer or permit to be done, any act, matter or thing in

this act prohibited or declared to be unlawful, or who shall aid or

abet therein, or who shall willfully omit or fail to do any act, matter,

or thing in this act required to be done, or shall cause or willfully

suffer or permit any act, matter, or thing so directed or required

by this act to be done, not to be so done, or shall aid or abet any
such omission or failure, or shall be guilty of any infraction of this

act, or shall aid or abet therein, shall be deemed guilty of a mis-

demeanor, and shall, upon conviction thereof in any district court

of the United States within the jurisdiction of which such offense

was committed, be subject to a fine of not to exceed $5,000 for each
offense : provided that, if the offense for which any person shall

be convicted as aforesaid shall be an unlawful discrimination In

rates, fares, or charges for the transportation of passengers or prop-

erty, such person shall, in addition to the fine hereinbefore provided

for, be liable to imprisonment in the penitentiary for a term of not ex

eeeding two years, or both such fine and imprisonment, in the dis-

cretion of the court."
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The laws of the United States (section 5440 of the Revised

Statutes) provide:
" If two or moi'e persons conspire either to commit any offense

against the United States or to defraud the United States in any
manner or for any purpose, and one or more of such parties do any
act to effect the object of conspiracy, all the parties to such con-

spiracy shall be liable to a penalty of not lesss than one thousand
dollars, and not more than ten thousand dollars, and to imprisonment
not more than two years."

Construing these several enactments together, it will be

seen that a conilnnation of persons, without regard to their

occupation, which will have the effect to defeat the provisions

of the interstate commerce law inhibiting discriminations

in the transportation of freight and passengers, and further

to restrain the trade and commerce of the countrj^, will be

obnoxious to severe penalties. This will apply with even

greater force to persons in the employ of the railroads con-

cerned.

Xow, it is true that in any conceivable strike upon the

transportation lines of this country, whether main lines or

branch roads, there will be interference with and restraint

of interstate or foreign commerce. This will be true also

of strikes upon telegraph lines, for the exchange of tele-

graphic messages between people of different states in in-

terstate commerce. In the presence of these statutes, which

we have recited, and in view of the intimate interchange of

commodities between people of several states of the Union,

it will be practically impossible hereafter for a body of

men to combine to hinder and delay the work of the trans-

portation company without becoming amenable to the pro-

visions of these statutes. And a combination or agreement

of railroad officials or other representative of capital, with

the same effect, will be equally under the ban of the penal

statutes. It follows, therefore, that a strike, or "boycott,"

as it is popularly called, if it was ever effective, can be so

[158] no longer. Organized labor, Avhen injustice has been

done or threatened to its membership, will find its useful

and valuable mission in presenting to the courts of the

country a strong and resolute protest and a petition for

redress against unlawful trusts and combinations which
would do unlai,A'ful wrong to it. Its membership need not
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doubt that their counsel will be heard, nor that speedy and
exact justice will be administered wherever the courts have

jurisdiction. It will follow, therefore, that in all such con-

troversies it will be competent, as we have done in this case,

for the courts to preserve the rights of the operatives, to

spare them hardship, and at the same time to spare to the

public the unmerited hardship which it has suffered from
such conflicts in the past. It will be also found that by

such methods organized labor will be spared much of the

antagonism it now encounters, and in its appeal to the courts

it will have the sympathy of thousands, where, in its strikes,

it has their opposition and resentment.

But, if there were no statutory enactments upon the sub-

ject, no court of equity could justifiably direct its receiver

to enter into a contract with a body of men who hold them-

selves bound to repudiate their contract, and disregard a

grave public duty, because of real or alleged grievances,

which some other person or corporation, not a party to the

contract, inflicts or is alleged to inflict, not upon a party to

the contract, but upon somebody else. To compel the re-

ceiver to do this would be monstrous. The receiver may be

wholly just, considerate, humane, and even indulgent, to the

engineers in his employ. They may, with reason, regard

him not only as their kindly employer, but as their friend.

The people of Georgia may have afforded to them every

needed evidence of sympathy; the compensation may be

ample; their future as bright as possible for intelligent,

energetic, and courageous manhood; and yet, because of a

difficulty with or without cause which originates in jNIaine

or Minnesota, they Avill abandon the service of their kind em-

ployer, and forego the realization of their own hopeful an-

ticipations, and bring dismay, and it may be ruin, upon the

kindly and sympathetic people among whom they live.

This is almost the inevitable consequence of this rule. It

is in evidence, and is generally known, that almost the entire

business of transportation of freight is carried on in cars

which, without breaking the bulk of their freight, are for-

warded from one railroad to another. This is an absolute

necessity. The interests of the public and the economies

of cheap and rapid transit demand it. There are 1.200,000
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cars upon the railroads of the United States. There are

168,400 miles of railroad, or more than seven cars per mile.

The Central Kailroad, according to the recent report of

the superintendent, has less than two cars per mile. It is

therefore indispensable that it should use the cars of other

lines ; but, if it were otherwise, it would be impossible, under

the present system, to deny to the cars and freight of other

lines transit over the lines of the Central without violation

of the law. The receiver cannot violate the law, and the en-

gineers cannot compel him to do so without themselves be-

coming obnoxious to the criminal statutes. And the court

[159] does not doubt, from their bearing and testimony in

the case, that they only need to be ndvised of these facts,

when they will immediately recede from the unlawful and

most dangerous attitude in which this rule has placed them.

It is, indeed, a rule which, more than all others, has given

strength and comfort to the enemies of organized labor.

It is true, however, that the learned counsel for the peti-

tioners, when his attention had been called by the court to

the insuperable difficulty in the way of a mutually beneficial

contract presented by this rule, while insisting that it ought

not to stand in the way of a contract, hastened to afford ad-

ditional evidence of the good faith of his clients, by stating

unreservedly that upon this, as upon all subjects, they were

willing and anxious to take the direction of the court. This

declaration is authoritative, and the court Avill act upon it.

It is binding upon the engineers of the brotherhood, who
are officers of the receiver, and who were represented by the

committee and their assistant chief engineer, Mr. Youngson,

all of whom were in the presence of the court when it was

made. It is accepted as made in good faith, and as a condi-

tion of the contract which the court will direct the receiver

to make. While, therefore, any engineer may, at any time,

exercise his right as an individual to leave the services of

the receiver, he may not do so in such manner as to injure

the properties or impede its proper management.

In case of any issue with the management in which the

brotherhood or its members are concerned, and the members

in the employ of the receiver shall desire to leave his services,

in a body or otherwise, in such manner as may in any way
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impede the operations of the road, they will be required to

do so upon such terms and conditions as to the court may seem
proper for the protection of the interest of the property and
the maintenance of justice and fair play to all concerned.

In the mean time the old contract will remain in force, al-

ways under the general operation of this decision with refer-

ence to rule 12 of the brotherhood, until the terms of the new
contract are definitely settled by the court; and it will be

specially directed that no engineer or other person in the

employ of the Central Railroad shall be discharged or in any

way injured in his station on account of this proceeding, or

any step taken in regard to its inception or advocacy.

[605] UNITED STATES v. PATTERSON ET AL."

(Circuit Court, D. Massachusetts. February 28, 1893.)

155 Fed., 605.]

Monopolies—Indictment—Conspieacy—Act July 2, 1890.—St. U. S.

1890, c. 647, declares Illegal contracts, combinations, or conspiracies

in restraint of trade, and makes it a misdemeanor for any person to

make or engage in them, or to monopolize, or attempt or conspire

with others to monopolize, any part of the trade or commerce among
the several states or with foreign nations. Held, that in an indict-

ment under this chapter it Is not sufficient to declare in the words

of the statute, but the means whereby it is sought to monopolize

the market must be set out, so as to enable the court to see that

they are illegal. !i

Same.—Allegations of what was done in pursuance of an alleged con-

spiracy "are irrelevant in an indictment under this statute, and are

of no avail either to enlarge or to take the place of the necessary

allegations as to the elements of the offense.

Same—Scope of the Statute.—^The words " trade and commerce," as

used in the act, are synonymous. The use of both terms in the

first section does not enlarge the meaning of the statute beyond that

employed in the common-law expression, " contract in restraint of

trade," as they are analogous to the word " monopolize," used in

the second section of the act. This word is the basis and limitation

of the statute, and hence an indictment must show a conspiracy in

restraint by engrossing or monopolizing or grasping the market.

a Rehearing on general demurrer granted and demurrer overruled

(59 Fed., 280). See p. 244.

6 Syllabus, statement of the case, and abstracts of arguments copy-

righted, 1898, by West Publishing Co.

* _
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It is not sufficient simply to allege a purpose to drive certain com-

petitors out of the field by violence, annoyance, intimidation, or

otherwise.*

Same—Acts of Violence.—Where counts in such indictment allege

a purpose of engrossing or monopolizing the entire trade in ques-

tion, acts of violence and intimidation may be alleged as the means

to accomplish the general purpose.

At Law. Indictment in 18 counts against John H. Patter-

son and others for violating the act of July 2, 1890, entitled

"An act to protect trade and commerce against unlawful

restraints and monopolies," (26 St. p. 209, c. 647.) Heard
on demurrer to the indictment. Judgment overruling the

demurrer as to counts 4, 9, 14, and 18, and sustaining it as

to the others.

The sections of the statute immediately in question here

are the following

:

[606] " Section 1. Every contract, combination in the form of trust
or otherwise, or conspiracy, in restraint of trade or commerce among
the several states or with foreign nations, is hereby declared to be
illegal.

" Sec. 2. Every person who shall monopolize, or attempt to mo-
nopolize, or combine or conspire x-sith any other person or persons
to monopolize, any part of the trade or commerce among the several
states or with foreign nations, shall be deemed guilty of a misde-
meanor, and, on conviction thereof, shall be punished by fine not
exceeding five thousand dollars, or by imprisonment not exceeding
one year, or by both said punishments, in the discretion of the court."

The first ten counts of the indictment are for engaging

in a conspiracy in restraint of trade and commerce among
the several states in violation of the first section of the act.

The last eight counts are for a conspiracy to monopolize a

part of the trade and commerce among the several states,

in violation of the second section of the act.

The first half of each set of counts allege the conspiracy,

setting forth the means with various degrees of particularity,

<2 See, however, the case of V. 8. v. WorJcingnien's Amalgamated
Council of New Orleans, 54 Fed. Rep. 994, decided in the circuit court

for the eastern district of Louisiana by Judge Billings, March 25,

1893, in which it was held that the statute Included combinations of

workmen, who, by means of a strike, combined with threats, intimi-

dations, and violence, caused a cessation of business, which resulted

in delaying, interrupting, and restraining interstate and foreign

commerce.
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but Avithout alleging overt acts. The second half of each

set repeat the allegations of the first half, adding also allega-

tions of overt acts.

In all the counts the conspiracy charged is described as

being a conspiracy, (in the first set of counts in restraint of

trade, and in the second set of counts to monopolize trade,)

not by means of any contract or combination operating upon
the partiies to the conspiracy themselves, but by means of

destroying or preventing the trade of others; so that the

trade to be restrained was other people's trade, and the mo-
nopoly sought was to be secured by driving other peojDle out

of business.

The first count of each set charges that the object of

conspiracy was to accomplish this end by fraud and mis-

representation, deceit, threats, intimidation, obstruction, and
molestation, and other unlawful, oppressive, and vexatious

means ; the second charges that it was to be attained by pre-

venting other persons from carrying on business; the third,

that it was to be attained by preventing others from engaging

in business by means of threats, intimidation, etc. ; the fourth,

that it was to be attained by preventing others from car-

rying on business by. means of harassing and intimidat-

ing competitors, by threatening them, by causing them

and their agents to be assaulted and injured, by inducing

their- agents and employes to leave their employment, by

employing spies to obtain knowledge of their business secrets,

by harassing and intimidating purchasers, by inducing pur-

chasers to break their contracts and refuse to pay sums ow-

ing to competitors, by agreeing to maintain and maintaining

persons so refusing to pay in the defense of suits against

them, by delaying and impeding the progress of suits, by

threatening prospective purchasers with annoyance, moles-

tation, and injury in the event of their purchasing from

competitors, by causing persons to call upon such purchasers

repeatedly and unnecessarily to occupy their time, and dis-

suading and persuading them from buying from comjDcti-

tors, by causing great numbers of vexatious and oppressive

actions for the infringement of patents to be brought against

such [607] purchasers, by threatening intending purchasers

from competitors with suits for infringement of patents, and
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thereby, and by other similar means, making it impossible

for competitors to continue business; the fifth count of the

first set gives the names of certain competitors who are en-

gaged in interstate trade, and sets forth with still greater

particularity the means by which it was the object of the

conspiracy to destroy the business of those competitors.

Frank D. Allen, United States attorney.

Meaning of the Act.

In Heydon's Case, 3 Coke, 7, the barons of the exchequer lay down
the following rules :

" For the sure and true interpretation of statutes
In general, be they penal or beneficial, restrictive or enlarging of the
common law, four things are to be discerned and considered: (1)
What was the common law before the making of the act? (2) What
was the mischief and effect against which the common law did not
provide? (3) What remedy the parliament hath resolved and ap-
pointed to cure the disease of the commonwealth, and (4) the true
reason of the remedy."
These questions will be discussed in their order as relating to the

statute now under consideration.

(a) state of the law before TtlE PASSING OF THE ACT.

Two questions naturally present themselves here: (1) What was
the common law in regard to the subject-matter of the statute? and
(2) what was the relation of the United States government and of the
United States courts to that law?
The terms in the statute which naturally call for comment in this

case, are the following: (a) "Contract," (b) "combination," (c)
"conspiracy," (d) "restraint of trade or commerce," (e) "trade or
commerce among the several states or with foreign nations," (f)
" monopolize."

(a) " Contract." The meaning of this word is elementary, and it

is not necessary to discuss it, except in connection with the following
words, " in restraint of trade."

(b) " Combination." This word is used in the statute in a broader
sense than the words " contract " on the one hand and " conspiracy "

on the other. It has no technical, legal signification ; and the words,
" combination in the form of trust or otherwise," are Intended to cover
broadly any sort of a union of difl'erent persons, even though such

'

union may not be suflicient to answer to the technical term " con-
spiracy," and may not include a binding contract. As modified by the
subsequent words, " in restraint of trade," it refers to that class of
cases where there is no binding contract, and perhaps Includes certain
cases in which there are no legal means contemplated so as to make
it a conspiracy, and no sufficient union or agreement to make either
a monopoly or a contract.

(e) "Conspiracy." This is a word of -well-known legal significa-
tion. It is sometimes used to indicate simply the coming together
and agreeing of persons, but in a penal statute is clearly to be con-
strued as including the idea of illegality, created either by the illegal

character of the ultimate object sought to be attained, or by the illegal

Digitized by Microsoft®



UNITED STATES V. PATTERSON. 137

Argument for United States.

character of the means by which it is contemplated that the desired
result shall be accomplished, or both of these together. It is well
settled at common law, and has been from early times, that conspira-
cies to accomplish a thing illegal in itself, and also conspiracies to
accomplish a thing lawful in itself by unlawful means, are criminal.
In v. 8. V. Lancaster, 44 Fed. Rep. 896, the court say : "A conspiracy
is an unlawful confederacy or combination of two or more persons to
do an unlawful act, or have accomplished an unlawful purpose."
Com. V. Sunt, 4: Mete. (Mass.) 123; Rex v. Gray, 3 Harg. St. Tr. 519;
Spies V. [608] People, 122 111. 212, 213, 12 N. E. Rep. 865, 17 N. E. Rep.
898; 3 Greenl. Ev. § 189; Washb. Crim. Law, (2d Ed.) 42, etc. It

is unnecessary to enter with nicety into the question of just what ends
or means are sufficiently unlawful to render a conspiracy criminal,
since it is quite clear that a conspiracy which includes in the means
for its accomplishment threats and intimidation, the committing of
assaults, the maintenance of actions, and the inducing of parties
under contract to break their contracts, is criminal in character. Nor
is it necessary to endeavor to discriminate carefully between con-
spiracies which iire civilly actionable and those which are criminal,
since it is obvious that a criminal cohspiracy is also civilly actionable
if anything is done under it resulting in injury to the party com-
plaining.

(d) " Restraint of trade or commerce." These words modify each
of the words " contract," " combination," and " conspiracy." Taken in

connection with the word " contract," they point to a well-known legal

conception, viz. " contract in restraint of trade." A contract, the total

effect of which is to restrain trade, is void ; but if the restraint upon
the trade of one party to the contract be no greater than is necessary
to protect some interest of the other acquired by the contract, it is evi-

dent that the contract encourages the trade of one party as much as it

restrains that of the other, and hence the public is not injured and the
contract is valid. Upon this general principle it may be laid down
that—

(1) An agreement for the restraint of the trade of one of the par-
ties thereto is valid if liinited, as regards time, space, and the extent
of the trade, to what is reasonable under the circumstances of the case.

(2) An agreement for the restraint of the trade of one of the parties
thereto is invalid unless so limited.

Gidts V. Gas Co., 130 U. S. 396, 9 Sup. Ot. Rep. 553 ; Navigation Co. v.

Winsor, 20 Wall. 64. See, also, Fotcle v. Parrc, 131 U. S. 88, 9 Sup. Ct.

Rep. 658 ; Craft v. MeConoughy, 79 111. 346 ; Western Union Tel. Go. v.

Burlington & 8. W. Ry. Co., 11 Fed. Rep. 1, and note ; Hilton v. Eck-
ersley, 6 El. & Bl. 47, 66 ; Rousillon v. Rousillon, 14 Ch. Div. 351 ; Col-

lins v. Locke, L. R. 4 App. Oas. 674 ; Mallan v. May, 11 Mees. & W. 658

;

Palmes- v. SteiMns, 3 Pick. 188, 193.

It will be obvious that in the case put the trade is restrained by the

provisions of the contract itself, and is necessarily the trade of one or

more of the parties to the contract. A contract between A. and B. can-

not, in and of itself, restrain the trade of C. A. and B. may agree to

restrain the trade of C, but such an agreement is a contract to

restrain, not a contract in restraint of trade. As to such a contract

three propositions may be laid down

:

(1) If the parties to the contract have no business of their own sim-

ilar to that to be restrained which the contract is intended to promote,

the contract is illegal, and a conspiracy, not only because it restrains

trade without the justification of promoting any other trade, but also

because from the nature of the case it is an agreement to do another an

injury maliciously and without cause.

(2) If A. and B. enter into an agreement for the principal purpose
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of promoting and extending their own business by none but lawful
means, and without any intention to create a monopoly, such agree-
ment is valid, although it have for its natural and expected result the
injury and destruction of the business of C.
Such a contract, even when carried out, does not, on the whole, and

viewed in its entirety, restrain trade at all, since it only operates to

restrain C.'s trade in so far as it operates to promote the trade of A.
and B.

(3) If A. and B. enter into an agreement for the purpose of pro-
naoting and extending their own business by restraining and destroy-
ing the business of 0. by the use of unlawful means, such agreement
is illegal, and a conspiracy, whether said unlawful means be of a crimi-
nal nature or not.

Such a contract is illegal and a conspiracy, both because of the ille-

gal means contemplated, and because it does, when viewed in its

entirety, contemplate a restraint of trade. The restraint of C.'s trade
in this case is not simply the [609] result of the promotion of the trade
of A. and B., and coextensive with it, but the extent of the restraint is

wholly independent of the extent of the promotion, and may be abso-

lute and entire, without any promotion at all. This must be true when-
ever the means are other than such as are intended and calculated to

increase the trade of the contracting parties. Hence it was properly
decided in Mogul Steamship Co. v. Macgregor, Ooio & Co., 15 Q. B. Div.
476, 23 Q. B. Div. 598, [1892,] App. Cas. 25, that an agreement to drive
a competitor ouc of business by lowering prices is not illegal. In this

case shipping companies formed an agreement by which they endeav-
ored to get the business of a certain port in China by placing their rates
so low that another company could not compete with them, and was
obliged to give up the business. The house of lords held that this was
not an unlawful restraint of trade ; that a trader could not be pre-

vented from charging what he pleased, although he did it with a view
of getting the trade himself, and of driving a competitor out of the
business ; but it was also laid down as unquestioned law that any such
restraint effected by unlawful means would make the restraint ille-

gal, and that a conspiracy to enforce restraint by such means would be
criminal. In the queen's bench division, Bowen, L. J., (28 Q. B. Div.
614,) after stating that a merchant may lawfully compete with another
by lowering his own prices to any extent, even with the intention of
driving the other out of business, and then raising his own prices,

says:
" No man, whether trader or not, can, however, justly damage an-

other in his commercial business by fraud or misrepresentation. In-

limidation, obstruction, and molestation are forbidden. So Is the
intentional procurement of a violation of individual rights, contractual
or other, assuming always that there is no just cause for it. The inten-

tional driving away of customers by a show of violence, the obstruction
of actors on the stage by preconcerted hissing, the disturbance of wild
fowls in decoys by the firing of guns, the impeding or threatening serv-

ants or workmen, the inducing persons under personal contracts to

break their contracts.—all are instances of forbidden acts."

On page 616 he defines an " illegal combination " as " an agreement
by line or more to do an unlawful act, or to do a lawful act by unlawful
means," and cites two criminal cases in support of the proposition.

On page 618, after stating that in cases where there is no intimidation,
molestation, or other forms of illegality, acts may be done intentionally
which will injure others in their business, provided they are done
bona fide " in the use of a man's own property, in the exei-cise of a
man's own trade," he continues :

" But such legal justification would
not exist when the act was merely done with the intention of causing
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temporal barm, without reference to one's own lawful gain or the
lawful enjoyment of one's own rights."

Particular attention is called to the cases cited by Bowen, L. J., in
support of that part of his opinion which has been quoted. These
cases are all quoted again in the house of lords, and amply sustain
the statements that have been quoted. These cases are : Tarleton v.
MoGawley, Peake, 270, (driving away customers by show of violence;)
GUftord V. Brandon, 2 Camp. 35S, and Gregory v. Brimstvick, 6 Man. &
G. 205, (preconcerted hissing of actors ;) Garrlngton v. Taylor, 11 East,
571, and KeeWe v. Hickeringill. Id. 574, note, (disturbance of wild fowlm decoys;) Garret v. Taylor. Cro. Jac. 5G7, (threatening to vex pros-
pective purchasers with suits;) Boicen v. Hall, (3 Q. B. Div. 333, and
Lumley v. Gye, 2 El. & Bl. 216, (injuring persons by inducing others to
break contracts with them.)

It is fully recognized m the foregoing cases that a contract which
contemplates the doing of any unlawful acts, either as a means or an
end to the injury of another, is a criminal conspiracy. It is elementary
law, however, that a conspiracy need not involve any binding contract.
The mere agreement in a common purpose is sufficient. -It is obvious,
moreover, that the very fundamental idea of " conspiracy " involves
the agreement in a common purpose to injure some one or something
outside of the conspirators themselves. The conspiracy may contem-
plate the acquisition of a benefit by the conspirators, but this is not
what makes it unlawful, but the fact. that it also necessarily contem-
plates injury to another. A contract, or even a combination, may refer
exclusively to the property or persons of the contracting or [610] com-
bining parties, but a conspiracy necessarily involves contemplated
action against the persons or property of some outside person.

It follows that, if the meaning of the words, " conspiracy in re-

straint of trade," is to be determined by the common-law meaning of
the Ts'ords separately considered, it means a conspiracy to restrain the
trade of some person other than the conspirators. Such a coiiFpiracy
is illegal, and, under thi« statute, crimin.-il. if it intends a restraint of
such trade by any means which do not in the nature of the case tend
to promote the trade of the conspirators in a degree equal to the re

f-traint, especially if such means are in and of themselves unlawful.
The existence of unlawful means is conclusive, both as to conspiracy
and as to the restraint of trade being unjustifiable. Clearly, a conspir-

acy to resti'ain trade by threats, intimidation, molestation, violence,

and the other means alleged in this indictment, falls within this defini-

tion.

The whole history of the law of conspiracies in restraint of trade
confirms this conclusion. 3 Steph. Hist. Crim. Law, pp. 202-227, upon
" Conspiracies in Restraint of Trade ;" Wright, Crim. Cons. 144-181

:

Ray, Contract. Liim. 334-411. An examination of the statutes th.at

have been passed upon the subject of conspiracies in restraint of

trade shows that they are aimed at any and all restraint, whether by
employes or employers, which is endeavored to be enforced bj' threats,

intimidation, or other unlawful means. Thus 38 & 39 Vict. c. 86, § 7,

makes it an ofiiense to use violence or to intimidate to compel another to

do or abstain from doing any act v/hich he has a legal right to abstain

from or to do. So in New York it is made a misdeameanor " to pre-

vent another from exercising a lawful trade or calling, or doing any
other lawful act by force of threats, intimidation, or by interfering or

threatening to interfere with tools, implements, or property belonging

to or used by another, or with the use or employment thereof ; and also

to permit any act injurious to the public health, to the public morals,

or to trade or commerce, or for the perversion or obstruction of justice

or of the due administration of the law." See, also, the statutes of

other states, collected in Ray, Contract. Lim., supra."
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It is true that most of the cases in tlie booliS are cases of intimida-
tion on the part of worltmen against their employers or against
other worlcmen, or of employers against their workmen. But the
language of the statutes and the principles of decision apply with
equal force to conspiracies by any persons against the trade of other
persons.

^e) "Trade or commerce among the several states or with foreign
nations." This subject willbe discussed later.

(f) "Monopolize." " iloncpolies are much the same offenses in

other branches of trade that ingrossing is in provisions, being a license

or privilege allowed by the king for the sole buying and selling,

malving, working, or using of anything whatsoever, whereby the
subject In general is restrained from that liberty of manufacturing
or trading which he had before. They are said to differ only in this

:

that monopoly is by patent from the king, ingrossing by the act of

the subject, between party and party, and have been considered as
both equally injurious to trade and the freedom of the subject, and
therefore equally restrained by the common law. By the common law,
therefoi-e, those who are guilty of this offense are subject to fine and
imprisonment, the offense being malum in se, and contrary to the
ancient and fundamental law of the kingdom ; and it is said that there
are precedents of prosecutions of this kind In former days. And all

grants of this kind, relating to any known trade, are void by the com-
mon law." 1 Russ. Crimes, 350.

" It is said that all grants of this kind, relating to any known trade,

are made void by the common law, as being against the freedom of
trade, and discouraging labor and industry, and restraining persons
from getting an honest livelihood by a lawful employment, and
putting it in the power of particular persons to set what prices they
please on a commodity : all which are manifest inconveniences to the
public." Hawk. P. 0. c. 79, p. 20.3. East India Go. v. Sandys, Skin.
224.

" Hence, aldo, it seems that the king's charter empowering particular
persons to trade to and from such a place is void, so far as it gives such
persous an exclusive right of trading and debarring all others ; and it

[611] seems now agreed that nothing can exclude a subject from
trade but an act of parliament." Hawk. P. C. 293, note 2.

In the Case of Monopolies, 11 Coke, 84, it was held that a grant by
the crown of the sole making of cards within the realm is void ; and It

is said that " there are three inseparable incidents to every monopoly
against the commonwealth, i. e.

:

(1) "That the price of the same commodity will be raised, for he
who has the sole selling of any commodity may and will make the
price as he pleases.

(2) "That after the monopoly granted the commodity is not so
good and merchantable as it was before, for the grantee, having the
sole trade, regards only his private benefit, and not the commonwealth.

(3) " It is done to the impoverishment of divers artificers and
others, who before, by the labor of their own hands in their art or
trade, had maintained themselves and their families, who now will of
necessity be constrained to live in idleness and beggary."

See, also. Proprietors of the Charles Rives Bridge v. Proprietors of
the Warren Bridge, 11 Pet. 607; Slaughterhouse Cases, 16 Wall. 102.
As used in the statute, however, the word " monopolize " clearly

does not refer to grants by the government, but to the accomplishment
of the same result by private endeavor ; and the word " monopoly," in

the meaning it had at the passing of the act, and has now, is not con-
fined to grants by the government. The essential idea of an unlawful
monopoly is found not so much in the creating of a very extensive
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business in the liands of a single control as in the idea of preventing
all other persons from engaging in such business, and thereby stifling
competition. The evil of the grants from the crown lay not in the fact
that they gave to the grantee a right to manufacture and sell, but
in the fact that they prevented other persons from manufacturing and
selling the same article. The evil is not the enlargement of one per-
son's trade, but the destruction of the trade of all other persons in the
same commodity.

(1) If A. and B. enter into an agreement to restrain trade for the
purpose of creating a monopoly by destroying all competition, either
by buying out all competitors or by driving them out of business, such
agreement is illegal and void.

(2) A fortiori, an agreement to restrain trade for the purpose overeat-
ing a monopoly which looks to the crushing out of all competition by
an unlawful means, whether criminal or otherwise, is invalid.

It is clear tiTat monopolies have always been unlawful at common
law. The difficulty is to distinguish between such unlawful monopolies
and lawful rivalry in business. The following cases point out this line of
distinction: Stanton v. Allen, 5 Denio, 434; Salt Co. v. Guthrie, 35
Ohio St. 066; Morris Run Goal Go. v. Barclay Coal Co., 68 Pa. St. 173;
Craft V. McConougliy, 79 111. 346 ; Ricliwrdson v. Buhl. 77 Mich, 632, 43
N. W. Rep. 1102; Handy v. Railroad Co., 31 Fed. Rep. 689; Western
Union Tel. Co. v. Burlington & S. W. Ry. Go., 11 Fed. Rep. 1; Dolph v.

Machinery Co., 28 Fed. Rep. 553 ; People v. Chicago Gas Trust Co., 130
111. 268, 22 N. E. Rep. 798; Manufacturing Go. v. Klotg, 44 Fed. Rep:
721; More v. Bennett, (111. Sup.) 29 N. E. Rep. 888.

Relation of the United States Government axd or the United
States Courts to the Subject-Mattek of the Statute.

(1) The congress of the United States is invested by the constitu-

tion with the power to regulate commerce between the several states,

and with foreign nations, and with the Indian tribes. It has no
po«'er over commerce, except such as is thus given to it Iiy the con-
stitution, and the United States courts have, and can have, no juris-

diction over any offenses against commerce, unless it be such as con-

gress is given the power to regulate and control. In re Greene, 52
Fed Rep. 104.

Interstate and foreign commerce being national in character, it has
been [612] held that the power given to congress to regulate such
commerce is exclusive, and implies a prohibition against any restraints

upon such commerce. This prohibition has been enforced in many
cases where the United States supreme court have held laws of the

states unconstitutional and void, on the ground that they amounted to

a restraint upon interstate or foreign commerce.

(2) There are no crimes at common law against the United States,

and the criminal jurisdiction of the United States courts is limited

to crimes created by statutes of the United States. Prior to the pas-

sage of the act here under discussion, there was no statutory provi-

sion of the United States making contracts, combinations, or con-

spiracies in restraint of or to monopolize interstate or foreign trade

crimes against the United States, so that the United States courts could

have no jurisdiction over that subject-matter even if such contracts,

combinations, or conspiracies were criminal at common law or under

(3) Prior to the passage of this act there was no provision giving

to the United States courts even civil jurisdiction over contracts,
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coinbination;^, or conspiracies upon the sole ground tliat such contracts,
combinations, or conspiracies affected interstate or foreign trade or
commerce ; and sucli courts, therefore, had only such jurisdiction

over these matters as might vest in them by reason of other circum-
stances, such as differences in citizenship.

(4) Under the power to regulate commerce among the several
states it has been held that congress has the power to regulate the
transportation of individuals, of property, and of communications,
and also all iiistruments of such transportation and communication

;

and that transportation of property begins when the property is

delivered to a common carrier for transportation to another state,

and does not end until such property has completed its transportation,
and has become a part of the general property of the state to which
It Is s,ent. And a state may not, even for the purpose of supposed
self-protection, interfere with transportation into or through the
state beyond what is absolutely necessary for its actual self-protection,

and within the scope of its police power. See Henderson v. Maym;
etc., 92 U. S. 259; Railroad Go. v. Huseii, 95 U. S. 465, 472. The ex-

tent of this grant to the federal government is further seen in the
following cases : Oibhons v. Ogden, 9 Wheat. 1 ; Welton v. State of
Missouri, 91 U. S. 27.J ; WalJing v. People of Michigan, 116 U. S. 446,

6 Sup. Ct. Rep. 454; RoliUns v. Taxing Dist., 120 U. S. 489, 7 Sup.
Ct. Rep. 592; Leisij v. Hardin, 135 U. S. 100, 10 Sup. Ct. Rep. 681;
In re Rahrcr, 140 U. S. 545, 11 Sup. Ct. Rep. 865 ; Trade-Marlc Cases,
100 U. S. 90; Philadelphia £ Southern S. S. Co. v. Pennsylvania, 122
U. S. 326, 7 Sup. Ct. Rep. 1118.

It seems clear that what would be a regulation of commerce
within the implied prohibition of the constitution, if attempted by a
state, would be a sufficient object of a conspiracy by Individuals to

make it " in restraint of trade among the states." Clearly it would
be obnoxious to the prohibition of the constitution for'a state to pass
a law that certain nonresident cash-register companies should not
be allowed to sell cash registers in the state. If this would be un-
constitutional when done by a state, clearly it would be a restraint
of trade among the states when attempted by individuals so as to

make a conspiracy to accomplish it a conspiracy in restraint of trade
among the states. The aonspiracy in the present case was to prevent
certain corporations from carrying on the business of manufacturing
and selling cash registers ; and it is alleged that said corporations
were carrying on this business among the several states, so that
the prevention would operate necessarily and directly to restrain
interstate trade in such cash registers in the same way that the state
regulation did in Leisy v. Hardin and Rohhins v. Taxing Dist., supra.
This, howe^•er, is a question to be determined at the trial.

(b) evils to be remedied.

Undoubtedly a prominent evil to be remedied in the minds of the
framers of the statute was the concentration of the entire business of
the country in certain articles in such a manner as to prevent others
from engaging in the same business, and thereby to prevent and stifle

competition. As stated in the [613] title, it aims to " protect trade
and commerce from unlawful restraints and monopolies ;" and the evil

of a monopoly lay in the prevention of others, either by prohibition
from the sovereign power, or by power of individuals, from exercising
the same trade. AVhen. therefore, the statute made it criminal to

conspire to monopolize, it did not intend to make it criminal for two
or more persons to unite in developing their own business by lawful
means, nor for one person to sell out his business to another or to

others, provided that the prevention of others from engaging in the
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same business was not contemplated. It did, however, intend to make
it criminal to conspire to obtain the sole control of any business by
means of preventing others from engaging in that business, and, a
fortiori, it is so intended where the means of prevention contemplated
were of an unlawful character.

(C) THE REMEDY rROVIDL'U.

I. The most narrow effect that can be suggested for this act is that
it makes certain acts which were criminal at common law crimes
against the United States when such acts are directed to the restraint
or monopolizing of trade or commerce among the several states or with
foreign nations, and thereby gives to the United States courts juris-

diction of such crimes.
In this view the statute merely remedies the defect of the ^^-ant of

criminal jurisdiction at common law in the United States courts, which
has been already pointed out. It is sufficient for the present case as
regards several of the counts in the indictment, if this should be held
to be the sole effect of the act. Thus a conspiracy to restrain trade by
such unlawful means as are stated in this indictment would clearly be a

criminal conspiracj^ at common law. Cruiiip'x Case. 84 Va. 927, 6 S. E.
Rep. 020; State v. Donaldson, 32 N. J. Law, 157; State \. Rowley, 12
Conn. 112, 113 ; Slate v. Gran-ley, 41 Wis. 271. It is not necessary that
each of the meaiis alleged should be unlawful if taken alone, nor' that
they should all be proved. Com. v. Me.serrc, 154 Mass. 04, 21 N. E.

Rep. 997.

Among the means set forth in the indictment that are clearly unlaw-
ful are the following

:

(1) Personal violence and threats of personal violence against the
agents of the Lamson Company. See Vrmiip's Case, supra, and cases
there cited ; V. 8. v. Lancaster, supra.

(2) Unlawfully inducing the employes of and purchasers from that
company to break their contracts, and maintaining them in actions
brought for such breaches. Boiven v. Hall, supra; Liimley v. Oye,
supra; Evans v. Walton, 36 Law J. C. P. 307; Smith, Mast, d S. 155.

As to maintenance, see Ray, Contract. TAm. 293 et seq., and cases cited.

(3) By bringing and threatening to bring vexatious suits against

the purchasers and prospective purchasers of cash registers from the
Kruse, Lamson, Boston, and Union Companies. Oarret v. Taylor, Cro.

Jac. 567 ; Kelley v. Manufacturing Co., 44 Fed. Rep. 19 ; Wational
Cash Register Co. v. Boston Cash Indicator & Recorder Co., 41 Fed.
Rep. 51.

(4) By falsely and fraudulently representing that the registers

manufactured and sold by the Kruse, Lamson, Union, and Boston Com-
panies contained defects that they did not in fact contain. See Mogul
Steamship Co. v. Macgregor, Gow £ Co., supra.

(5) By frightening such purchasers and pro.spectiA'e purchasers
from said companies by means of the acts, threats, and misrepresenta-
tions aforesaid. Tarleton v. McGawley, Peake. 270; Crump's Case,

supra.
It needs no argument to show that a conspiracy to restrain or to

monopolize trade by such means would be criminal at common law.

That the statute must be construed more broadly than this, however,
is clear from the fact that contracts and combinations in unlawful
restraint of trade were not criminal at common law, and this act is

clearly intended to make them criminal.

II. The statute was intended to, and does, go further. It makes
certain acts which are the subject of civil actions at common law,

when directed to the restraint or monopolizing of trade or commerce
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between the several states or witli foreign nations, crimes against the
United States, thereby giving the United States courts jurisdiction
over them. This construction again, how- [614] ever, is not broad
enough, since to suit the statute it also would practically eliminate the
words " contract " and " combination," since neither a contract nor a
combination in restraint of trade is civilly actionable at common law.

III. The act goes still further, and makes contracts and combina-
tions which are illegal in the sense of nonenforceable at common law,
crimes against the United States ^\hen directed to the restraint or
monopolizing of trade or commerce among- the several states or with
foreign nations.

That all three of these effects were intended appears from the
act itself, since in no other way can all the terms of the act be
given effect, and may also be shown by a reference to the debates
in congress when the bill was pending. In the debates in the senate
a number of cases are cited as showing what was meant by " restraint

of trade " and " monopoly," all of which were civil, and not criminal,

cases, and include the principle of the third proposition above laid

down. Among these cases were Richardson v. BuM, 77 Mich. 632,

43 N. W. Rep. 1102; Craft v. McConoughy, 79 111. 346; Handy v.

Railroad Co., 31 Fed. Rep. 689; Fowle v. ParJc, 131 U. S. 88, 9 Sup.
Ct. Rep. 658.

(d) the teue reason or the act.

It thus appears that the true purpose and effect of the act were
to remedy the injurious effects of unlawful restraints and monopolies
upon trade and commerce so far as congress had the power so to
do ; that is to say, so far as they were directed against interstate
or foreign commerce, its purpose being correctly stated in the title

of the act, namely, "An act to protect trade and commerce from un-
lawful restraints and monopolies."

Sufficiency of the Indictjeent.

I. So far as charging a conspiracy is concerned, the language
follows the ordinary language used for that purpose, and is sufficient.

II. The general allegation of threats, intimidation, and molesta-
tion is sufficient. Reg. v. Rowlands, 17 Q. B. 671 ; Com. v. Dyer, 128
Mass. 70. When the charge was that the defendants " unlawfully,
fraudulently, and deceitfully did conspire, combine, confederate, and
agree together to cheat and defraud," it was held sufficient. Rex v.

De Berenger, 3 Maule & S. 67 ; Wood v. State, 47 N. J. Law 461, 1
Atl. Rep. 509; Com. v. Fuller, 132 Mass. 563; Com. v. Andrews, Id.
263 ; Rex v. Oiil, 2 Barn. & Aid. 204 ; V. S. v. Stevens, 44 Fed. Rep.
132; V. S. V. Gardner, 42 Fed. Rep. 829; Sydserff v. Reg., 11 Q. B.
245 ; Latham v. Reg., 9 Cox, Grim. Cas. 516.
The gist of the offense is the conspiracy. The unlawful object or

means merely give character to the conspiracy itself, and siaow it

to have been unlawful. Rex v. Journeymen Taylors, 8 Mod. 11 ; State
V. Glidden, 55 Conn. 46, 8 Atl. Rep. 890. Hence the offense is com-
plete though nothing be done in execution of the conspiracy. Rex
V. Spragg. 2 Burrows, 993 ; Rex v. Rispal, 3 Burrows, 1321 ; Collins
V. Com., 3 Serg. & R. 220; Com. v. Warren, 6 Mass. 74; The Poul-
terers' Case, (1611.) 9 Coke, 55, Moore, 813; Rex v. Edtvards, (1795,)
2 Strange, 707; Rex v. Eccles, (1783,) 1 Leach, 274; Rex v. Gill,

(1818,) 2 Barn. & Aid. 204. Hence, also, it is unnecessary to set
out the means when the end Itself is unlawful. People v. BarJcelow,
37 Mich. 455; Com. v. Eastman, 1 Gush. 190; State v. Stetvart, 59
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Vt. 273, Atl. Rep. 559 ; Bish. Dir. & Forms, § 301. In the present
cnse the means are set out, and in some of the counts with the
utmost particularit.v.

The vinlawful means set out show

—

(1) That tlie conspiracy alleged was unlawful, and even criminal,
at common law.

(2) That the restraint of trade was real and unlawful, since clearly
such unlawful acts would not tend to encourage the trade of one
party while discouraging that of the other. That they would tend
to enable tlae party committing them to afterwards monopolize the
trade by independent acts cloarl>- only aggravates the ofCense.

(?>) That the conspiracy was unlawful, and even criminal, "con-
spiracy in restraint of trade " at eonnnon law.
They thus show that the conspiracy alleged was the conspiracy

intended by the statute, even if the narrowest construction be given to
the language [615] of the statute. If there was, as the government
contends, an offense at common law Ivuown as " conspiracy in re-

straint of trade," it was clearly exactly the offense set fortli in this
indictment. If, as contended by the defendants, there was no com-
mon-law offense of that name, precisely the same result is arrived
at by considering the words of the statute separately, and giving to
them their lawful connnon-law meaning. The defendants' argument
that the words " conspiracy in restraint of trade " are to be limited
so as to read " conspiracy in restraint of trade by contractual means,"
is wholly unwarranted l)y any principle of construction. In this

view the word " conspiracy " adds nothing to the word " combination."
The rule that every word of a statute is to be given effect, where
possible, is too familiar to need a full citation of authorities. V. B.

V. Hartwell, 6 Wall. 3S5,-3S5, 396; iMonlcUiir v. KcniisdeU, 107 U. S.

147, 152, 2 Sup. Ct. Rep. 301.

III. The indictment sufficiently alleges that the ob.1ect of this un-
lawful conspiracy was in restraint of trade.

It not only alleges this in all the counts, in the language of the
statute, but in certain of the counts also alleges broadly that this

object \Aas to hinder and prevent certain named corporations from
carrying on the business of manufacturing and selling cash registers

;

and in certain other counts alleges that it was the ob.iect of the con-
spiracy to ruin and destroy the business of said corporations, then
being carried on by them ; and in other counts that it was the object
to hinder and prevent all corporations other than the National Cash
Register Company from carrying on said business, and to ruin and
destroy the business of such other corporations then being carried on
by them. That the successful accomplishment of such objects as these
would result in not only restraint of such trade, but also in the monop-
olizing of it, is clear ; and svich objects are sufficient to make the
conspiracy criminal, even at common law, especially when, as is

alleged in this indictment, they are intended to be accomplished by
unlawful and criminal means.

IV. The indictment sufficiently charges that the trade or commerce
which it was the object of the conspiracy to restrain and monopolize,

was " trade or commerce among the several states." This is spe-

cifically alleged in the words of the statute in all the counts. In all

the counts, also, it is either speciflcally allegM or necessarily implied

that there was in existence at the time of the conspiracy a trade or

commerce in cash registers among the several states, that the de-

fendants knew this, and that the object of the conspiracy was to re-

strain this specific existing trade. Some of the counts go still further,

and give the names of the corporations which were engaged in such
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trade, and charge that the object of the conspiracy was to restrahi
the trade then carried on by said named corporations in cash registers
among the several states. This language is clear, and as definite as
the nature of the case will allow.

The statute was intended to cover a conspiracy the object of which
was a general restraint or monopolizing of any trade which was of an
interstate character. The conspirators would not naturally in such
a case specify, even to themselves, the specific interstate transactions
which it would be their object to restrain or monopolize, but would
formulate the general intention and plan to restrain and monopolize
all the trade among the states in a certain given subject-matter ; for
example, cash registers. The allegations are sufllcient to show that
the restraint and monopolizing contemplated were unlawful ; that is,

that they contemplated the prevention and destruction of trade by
means which would not involve the corresponding encouragement of
the trade of others. It is not material whether it appears on the face
of the indictment that the means alleged are naturally calculated to

affect interstate trade or not. It is distinctly alleged that it was the
intent of the conspiracy to restrain and monopolize interstate trade.

The means are only alleged to show the unlawful character of the
restr.unt contemplated, not to show the object of the conspiracy to

have been ag:'.inst interstate trade. It is submitted, however, that the
means alleged are such as would naturally affect interstate trade when
directed, as in tills case, against corporations engaged in interstate

trade, and that the fact that they would also affect domestic trade is

immaterial ; and this upon the same principle upon which it is held
that a state cannot tax interstate commerce even though at the same
time it tax domestic commerce to the same extent. Leisij v. Hardin,
135 U. S. 300, 10 Sup. [616] Ct. Rep. 681; RoiUiis v. Tascing Dist.,

120 U. S. 489, 7 Sup. Ct. Rep. .jOi'. The means alleged are such as
would necessarily prevent the corporations engaged in said cash-
register business from transporting said registers from one state into
another, and selling them in the latter state.

All the elements required by the statute are therefore sufficiently

alleged.

Elihu Root and John D. Lindsay, (also in support of the

indictment,) in the interest of certain private individuals.

In conspiracy the gist of the offense is the combination ; and, when
conspiring to do a particular thing is made criminal by statute, a
charge of a conspiracy to do that thing is a complete and sufficient

description of the offense. Neither the means by which the conspir-
ators intend to do the thing nor overt acts towards the doing of it

need to be alleged. Neither means nor overt acts enter into the
description of the offense unless expressly made an element of the
offense by the statute. If the statutory description of the crime is

conspiring to do a thing by unlawful means, then the unlawful means
must be set out. If the statutory description is a conspiring to do a
thing and an overt act, then the overt act must be set out. In the one
case the unlawful means, and in the other the overt acts, are elements
of the offense which necessarily enter into its description, and must
be averred ; otherwise they need not be averred. The rules upon this
subject are very fully discussed in Oom. v. Burger, 37 Leg. Int. 274,
July 2, 1880, by Hare, P. J. See, also, Com. v. Hunt, 4 Mete. (Mass.)
125; RecB v. Gill, 2 Barn. & Aid. 204; 2 Whart. Grim. PI. (4th Ed.)
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025, 628; 0. .V. v. Donau, 11 Blatcbf. 1C8 ; Carcw v. Ruthrrford, IOC
Mass. 1; Com. v. Dyer, 128 Mass. 70; Reg. v. Roivlands, 17 Adol. &
E. (N. S.) 671; V. S. v. Dennee, 3 Woods, 47; V. 8. v. Miliwr, 30 Fed.
Eep. 890; U. ,S. v. Dustiit, 2 Bond, 332; Coin. v. Eusttiiuii, 1 Cush. 190;
Com. V. Sliedd, 7 Cush. 514.

It is also the rule, as shown by the foregoing authorities, among
many that, where the character of the means to be employed is an
element of the offense, only a general description of the means bring-
ing it within the statutory requirement is necessary, and not a speciiic
enumeration of particular means, e. g. false pretenses need not be
set out.

SECOND.

It has been held, however, that this act does not describe the of-

fenses which it-denounces with such certainty and precision as to make
a description of the offense charged in the bare words of the act sutti-

cient. There must be included in the description of the offense such
further a\ erments of fact as to show that the conspiracy charged was,
indeed, the conspiracy which congress intended to make criminal.
See various decisions upon the indictment in V. S. v. Greenhui, in the
northern district of Ohio, ( .51 Fed. Rep. 205

;
) in the southern district

of New York, (Id. 213;) in the southern district of Ohio, In re Greene,
(52 Fed. Rep. 104.)
This necessity of further averment, in addition to the words of the

statute, arises from the fact that congress used in the statute terms
which, taken in their most general sense, would include acts of the
most ium cent character, so conformable to the general principles of

law that congress could not have intended to declare them criminal.

Thus there is a great variety of contracts which are essential to the
legitimate conduct of business, and which are uniformly enforced by
our courts, both of law and of equity, and yet which are to some
extent in restraint of trade. It is not to be supposed that congress
intended to make them criminal. Thus, also, the essential element of
private property is monopoly. Our whole system of law relating to

property is designed to maintain and protect that monopoly. Con-
gress, of course, did not intend to make it criminal.

In describing offenses under this statute it is, therefore, necessary

to include such averments as will show that the restraint of trade, or

the monopoly which is the object of the conspiracy, is the kind of
restraint or the kind of monopoly which congress intended to de-

nounce. To thus make apparent [617] the character of the object

of the conspiracy and bring it within the class of objects which con-

gress intended to make criminal is the sole function of all averments
in the indictment in addition to the charge in the words of the statute

;

and, if the object thus described is the object which congress intended

to include within the words used in the statute, the indictment is

• sufficient.

The fundamental question upon the first set of counts is whether
the dgstruction of a competitor's trade in the manner described is a
restraint of trade within the intent of the provision of the first section

of the act which makes a conspiracy in restraint of trade criminal.

I. To ascertain what constitutes a contract, combination, or con-

spiracy In restraint of trade, recourse must be had to the common
law for the proper definition of these general terms, and to ascertain

whether the acts charged come within the statute. In re Greene, 52

Fed. Rep. 104.

II. The statute enumerates three distinct facts, viz,, (a) Con-
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tracts iu restraint of trade; (b) combinations in the form of trusts

or ctberwise in restraint of trade; (c) conspiracies in restraint of

trade.

Each one of tliese points to a separate and distinct class of cases in

whicli, prior to tlie passage of the act, the courts of England and
America had condemned acts injurious to the public interest, because
of their effect upon trade. In all three the principle of decision and
the ground of condemnation had been that they interfered with the
public's right to have trade and competition iu trade free and unre-
stricted.

(1) The first class of acts included the ordinary contracts which
were declared to be void as against public policy, because some of the
contracting ijarties thereby prevented themselves from pursuing their

occupations, and the public was thus deprived of their contribution to

the competition therein.

Judge Bradley states the rule regarding these cases in Navigalion
Co. V. Winsor, 20 Wall. 64, in these words :

" There are two principal grounds on which the doctrine is founded
that a contract in restraint of trade is void as against public policy

:

One is the injury to the public by being deprived of the restricted

party's industry ; the other is the injury to the party himself by being

precluded from pursuing his occupation, and thus being prevented
from supporting himself and his family. It is evident that both these

evils occur «hen the contract is general, not to pursue one's trade at

all, or not to pursue it in the entire realm or country. The country
suffers the loss In both cases, and the party is deprived of his occu-

pation, or is obliged to expatriate himself in order to follow it. A
contract that is open to such grave objections is clearly against public

policy."

(2) The second division of the statute, viz. combinations in the
form of trusts or otherwise in restraint of trade, points to a class

of cases which, while it may include the first class, includes also a
great number of combinations distinguished from ordinary contracts

in restraint of trade by a broad line of demarcation. These are com-
binations in which there is no contract, which either by its express
terms or by implication binds the contracting party not to exercise

his trade, or not to compete freely with others, but which are de-

clared by the courts in violation of public policy, because they accom-
plish the effect of preventing freedom of trade and competition. As
a rule the agreements and arrangements by which these combina-
tions are formed are themselves, in their terms and requirements, of

the most harmless and innocent character. It is the effect, and the
effect alone, upon the public interest which causes them to be de-
clared against public policy. The following are illustrations of this

class: Hooker v. Vandeivuter, -i Denio, 349; Stanton v. Allen, 5 Denio,
434 ; Arnot v. Coal Co., 68 N. Y. 558 ; Morris Run Coal Co. v. Barclay
Coal Co., 68 Pa. St. 173 ; Clancey v. Manufacturing Co., 62 Barb. 395

;

People v. 'North River Sugar Refinery Co., 54 Hun, 354, 7 N. Y. Supp.
406 ; People v. North River Sugar Refinery Co., 121 N. Y. 582, 24 N. E.
Rep. 834; Hilton v. Eckersley, 6 El. & Bl. 47; Craft v. McConoughy,
79 111. 346; Salt Co. v. Guthrie, 35 Ohio St. 666; Richardson v.-Buhl,
77 JXich. 632, 43 N. W. Rep. 1102; V. S. v. Jellico Mountain Coal t&

Coke Co., 46 Fed. Rep. 432; Biscuit & Manuf'g Co. v. Klotz, 4A Fed.
Rep. 721 ; Hoff- [618] man v. Brooks, 11 Wkly. Law. Bull. 258 ; State
V. Standard Oil Co., (Ohio Sup.) 30 N. E. Rep. 279.

So long as the arrangements or agreements in regard to trade made
by a combination produce the injurious effect, no form of contract or
devise to produce that effect indirectly avails to escape the conse-
quences.
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(3) The third division of section 1—'• conspiracies in restraint of
trade "—refers us to a class of cases in which the effect upon trade
is produced, not by contract obligations binding the parties not to
compete, not by pooling arrangements which make it against the
party's interests not to compete, but by pre-\'enting others from carry-
ing on trade.

An essential element In these cases is that the prevention shall be,
not by means of competition itself in the ordinary course of business,

—

one competitor driving out another by fair competition,—but that the
prevention shall be hy unfair m«ans, which are themselves private
injuries to the person whose trade is interfered with. Conspiracies
to destroy or injure another's business by such means have always
been actionable because of the private injury, and indictable be-
cause of the public injury, upon the same grounds and for the same
reasons which have led the courts to declare contracts and combina-
tions accomplishing the same effect void as against public policy.

The law upon the subject is very fully presented in Mogul Steamship
Co. V. ilcGregor, Gow d- Co., 23 Q. B. Div. 598, 605, (1802,) App.
Gas. 25.

Conspiracies among laborers to boycott, to coerce their employers,
to prevent other laborers from working, are familiar illustrations of
this principle. See Rex v. Eccles. 1 Leach, 274; Rex v. Bukonhjlce,
1 Moody & R. 179; Reg. v. Hciritt, 5 Cox, Crim. Cas. 162; Reg. v.

Dufjleld, Id. 404; Reg. v. Drtiitt, 10 Cox, Crim. Cas. ."92; Reg. v.

Roivlau'ls, 5 Cox, Crim. Cas. 436; People v. Fisher, 14 Wend. 11;
People V. ilelviii, 2 Wheeler, Crim. Cas. 262; Master Stevedores'
Ass'n V. Walsh, 2 Daly, 1 ; People v. WHziq. 4 N. Y. Crim. R. 403

;

State V. Stewart, 59 Yt. 273, 9 Atl. Rep. 559; Crump's Case, 84 Va.
927, 6 S. E. Rep. 620 ; State v. Donaldson, 32 N. J. Law, 157 ; State
V. Glidden. 55 Conn. 76, 8 Atl. Rep. 800; People v. Walsh, 15 N. Y.
St. Rep. 17; Steph. Dig. Crim. Law, 390; People v. Everest, 51
Hun, 19, 3 N. Y. Supp. 612.

(4) It appears from the foregoing review that at the time the
act now under consideration was passed restraint of trade, as known
to the law, was preventing any one from freely exercising his trade.

That this prevention was held to be against public policy, because
it deprived the public of the benefit of the prevented industry and
of its competition with others ; that all contracts which had that
effect were held to be void, because they ijroduced that public injury

;

that all combinations which had that effect, directly or indirectly,

were held to be unlawful, because they produced that injury ; that all

conspiracies to produce that effect upon others by threats, intimi-

dation, fraud, and other similar means were held to be criminal,

because they produced that same public injurj'.

Clearly these were the conspiracies intended and aptly described
in the language of the first section of the statute.

(5) The means described in general terms in the first count of
the indictment, and particularly enumerated in the fourth and fifth

counts, are the very means which have always been held to make
interference with business unlawful, and to make a conspiracy to

interfere with business through other instrumentality a criminal
conspiracy. Mognl Steamship Co. v. McGregor, Gow <k Go. supra.

(6) The prevention of competition by unlawful interference with
the business of competitors was one of the ways of producing this

kind of public injury, which was at the time this act was passed
well known through judicial decisions, and it was present in the mind
of congress when it passed the act. See 21 Cong. Rec. pt. 3, pj).

2450-2458, 2598. It is part of the judicial history of the country

that, prior to the passage of the act, several of the directors of the
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Standard Oil Company had been convicted in the state of New York
of a conspiracy to drive one of its competitors out of business by
violent and dangerous methods, the conspirators going so far as to

attempt the destruction of the competitor's property. See People v.

Everest, 51 [619] Hun, 19, 3 N. Y. Supp. 612. The indictment in

that case was for a conspiracy (under section 168 of the New York
Penal Code) to commit an act injurious to trade.

It will be observed from the foregoing extracts that the cases therein
referred to that congress had in mind as one of the evils at which this

act was aimed the suppression of competition as well by means oper-
ating upon other persons than the guilty combiners as by the direct
means of the agreement entered into between those combiners.

(7) Counsel for the defendants has referred to many state statutes
which he says were designed to apply only to offenses by way of con-
tract operating only upon the persons combining. He omits to observe
that in all these states combination to produce the same effect by un-
lawful means operating upon others were already criminal at common
law, and l^y already existing statutes ; e. g. the statute of New York,
making it a criminal " conspiracy to do any act injurious to trade or
commerce." It was, therefore, unnecessary for the states which had
existing statutes of this description, and which had a common law, to

include in their acts designed for the protection of free competition
in provisions affecting such conspiracies as are shown in the present
indictments.

But when congress undertook to assert over interstate commerce the
same protection which the common law and the statutes of the several

states gave to commerce within their respective limits, there is no war-
rant whate-\'er for saying that congress did not mean to cover the entire

field as broadl.^' as the whole body of common law, and legislation in

the respective states covered it within their respective limits. The
word "conspiracy" is appropriately added to the words "contract"
and " combination in form of trust or otherwise," to accomplish this

complete design.

(8) The idea that there is any distinction in substance between
what counsel for the defendant calls " contractual restraint of trade "

and the restraint charged in this indictment is wholly illusory, for con-

spiracy is a contract just as much as any illegal combination. The
only element of contract in either is the agreement of the parties to

accomplish a given result. That agreement may or may not include
specifically the means by which they intend to accomplish it. This
element of agreement is, indeed, common to all the offenses denounced
in the first section of the act. It is to be found in the contracts, in

the combinations, and in the conspiracies there described. It is, how-
ever, the only contractual element which is essential to any of the
offenses described in that section, and this same contractual element
must necessarily be shown in every case of criminal conspiracy. All

the authorities which had declared the law of trusts and trust com-
binations at the time the act was passed agreed that in declaring that
the illegal object to accomplish which the minds of the parties met to-

gether, made their agreement illegal, wholly irrespective of its form,
or of the means \>y which they intended to accomplish the object. It

seems quite absurd to contend that when congress struck at an evil

which the courts had declared rendered every combination which pro-
duced it illegal, entirely irrespective of its form or avowed purpose,
congress nevertheless meant to except combinations which produced
that same evil l)y nieans already recognized as unlawful. The court
is asked by the defendants to deprive an express substantive provi-
sion of the statute of all meaning whatever, to say that it adds nothing
to the other provisions of the statute, for the purpose of inferring that
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congress meant to malie it criminal to produce the given result of pre-
venting competition by means otherwise lawful, and not to make It
criminal to produce the same result by means otherwise unlawful.

The fundamental question upon the second set of counts is whether
a monopoly acquired by destroying the trade of competitors in the
manner described Is a monopoly within the intent of the provision of
the second section of the act, which malies a conspiracy to monopolize
criminal.

In the debate upon this act in the senate, Mr. Edmunds quoted from
Webster's Dictionary the following definition of the verb " to monopo-
lize :" " To engross or obtain by any means the exclusive right of,
especially the right of trading to any place or with any country or dis-
trict; as to monopolize the [620] India or Levant trade." 2 Pike,
Hist. Crime, p. 102. And see St. 23, James I. cc. 331-333; 4 St. at
Large, p. 734 ; The Case of Monopolies, 11 Coke, 85a.
The words of the statute are broad enough to include all appropri-

ation of trade to the exclusion of others. It is equally manifest, how-
ever, that from the application of those words must be excluded all

appropriation of trade to the exclusion of others which is done under
warrant of law, such as the obtaining of a monopoly by letters
patent, the obtaining of a monopoly by tlie ordinary purchase of prop-
erty, the obtaining of a monopoly by the ordinary process of fair com-
petition and trade as the result of superior intelligence, industry, or
activity. Starting with the original well-understood and commonly
leceived meaning of the word, and iipplying this process of exclusion,
we find that there remains a class of monopolies with which the courts
have of recent years become very familiar, which are created wholl.y

without warrant of law, which have all the characteristics and all

the injurious effects of the famous monopolies of Queen Elizabeth's
time, and which are accomplished by a more or less direct violation
ojf the rules above considered against restraint of trade. The Judicial
condemnation of such monopolies is an extension of the principles
relating to restraint of trade. The monopoly is treated as the extreme
evil resulting from restraint of trade upon a large scale.

This view of monopolies is illustrated and fully shown in the cases
relating to combinations cited under the third head of this brief.

Whatever else may or may not be included within the term " to monop-
olize," as used in the statute, it is safe to say that it does include
the accomplishment of the effects above described by any acts which
constitute an unlawful restraint or prevention of trade.

The counsel for the defendants says that, unless the construction for

which he contends is put upon the act, its range is almost unlimited

;

and he goes so far as to assert that, under the theory upon which
this indictment Is drawn, a very large proportion of all the serious

crimes within the states could be brought within the federal jurisdic-

tion. His argument for the assertion rests upon certain propositions

of law relating to criminal responsibility for crimes resulting unin-

tentionally from unlawful confederacies.

A conspirator is held equally guilty with his confederate for a mur-
der (or other higher offense than the one contemplated) committed

by the latter in the perpetration of a preconcerted offense by both

only when the higher offense is the natural result of the crime in-

tended, or is committed as a means of successfully effecting the
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intended purpose. So, where one of the conspirators deviates from
the original plan, or undertakes to do something out of the range of
the purpose contemplated, »the other is not criminally responsible for

this result. Our only purpose in referring to these propositions is to

express our dissent from the view taken by the counsel for the defend-
ants,—that, upon our construction, the commission of any act, how-
ever remotely affecting or interfering with interstate commerce, would
render the perpetrator of such act liable to prosecution under the act
of congress, no matter whether the interference was intentional or
otherwise. It is not necessary to discuss this point.

We allege a conspiracy to do certain things which we contend do
restrain trade. The question of whether the acts committed by the
conspirators are intentional or not is one for the trial. If the acts

the government proposes to prove as evidence of the conspiracy were
unintentionally done, or were committed without any design of

accomplishing a result that, in contemplation of law, would constitute

a restraint of trade or monopoly, within the meaning of the act, proof

to that effect would be proper matter of defense.

In ansA^-er to the remaining portion of defendants' argument on this

head, it is only necessary to say that the jurisdiction of the federal

courts is not necessarily exclusive. An act may be a violation both

of the laws of the United States and of the state where it is com-
mitted ; and it does not affect the question of federal jurisdiction that

the defendants intended to use means themselves the subject of prose-

cution under the state laws.

SIXTH.

It is necessary that the restraint of trade charged should be a re-

straint of trade among the several states.

[621] Upon that point it seems sufficient to say that it is so charged.

There is no doubt, uncertainty, or (luestion in the language of the

statute which describes that element of the offense. " Trade among
the several states " has been described and defined by the supreme
court of the United States in numerous cases. Gloucester Feri i/ Co.

V. State of Pennsylvania, 114 U. S. 203, 5 Sup. Ct. Rep. S2G; Lynn v.

Michigan, i:!.5 U. S. IGl, 10 Sup. Ct. Rep. 725; Ficklen v. Taxing Dist.,

145 U. S. 1, 12 Sup. Ct. Rep. 810. The language of the statute ob-

viously and clearly applies to all trade coming within that description.

There is not one kind of trade among the several states to which the

statute was intended to apply, and another kind to which it was hot

intended to apply. As thei'e is no uncertainty or inrtefiniteness in

regard to this element of the offense, the charge, which states this

element of the offense in the words of the statute, is sufficient.

In some of the counts, however, the indictment does go beyond
the necessities of pleading, and charges not only that the con-

spiracy was in restraint of trade and commerce among the several

states, but that it was to destroy that trade, and that it was to destroy
that trade Ijy practices which, under the principles above stated, would
constitute the destruction,—the very kind of restraint of trade which
congress had in mind.
There can be no (ine^-tion under this statute whether the means

which the conspirators had in mind were adequate or appropriate to
accomplish the destruction of trade among the stiites. As we have
seen, the means are not an essential element of the offense. They
have no relevancy to the charge, except as they may serve to charac-
terize the nature of restraint proposed by the conspirators, and
show that it is the kind of restraint which congress had in mind.
So long as the restraint was of the kind which congress had in mind,
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then it is immaterial whether it was in fact possible that interstate
trade could be destroyed by it The offense of conspiring to destroy
interstate trade by that particular kind of restraint was committed
when the agreement of the conspirators took place, whether they ever
have or ever can or could accomplish their object.
Each of the three elements of the offense is clearly and definitely

charged. First, the conspiracy ; second, the restraint, which is shown
to be the kind of restraint which congress had in mind ; and, third,
the thing to be restrained, which is charged to be the thing which
the act clearly and definitely described. 2 Bish. St. Crimes, (8th
Ed.) § 202.

fl. IV. Chaplin, for defendants.

Commerce Amono the Severai, States.

This act must rest on the Cdnstitutional power to regulate com-
merce with foreign nations and among the several states, and those
sections which are pertinent to the present controversy must rest upon
the power to regulate commerce among the states. The matter with
which we are dealing is " commerce among the several states." It

is important, at the outset, to consider, in a general way, the con-
ventional meaning of that phrase in federal jurisprudence, the outline
of the field, as fixed by federal decisions, and the way in which, and
the extent to which, the federal government can deal with it.

The meaning of the phrase, " commerce among the several states,"

in the federal constitution, is a meaning quite different from the
meaning of those words as mere English words. The word " com-
merce," it is not necessary here particularly to discuss. It includes
intercourse of many, if not all, lawful kinds, and is broader than the
word " trade." The constitutional phrase, howe^-er, " commerce among
the several states," has a highly artificial, conventional, and refined

meaning, fixed by principles of public policy and statesmanship, and
in view of the complex character of our government, and the relative

rights and duties of the states and general governmejit.
Lewis, Federal Power Over Commerce, p. 10; Paul v. Tiroiiiia, 8

Wall. 168, 183; iJohile v. Kimiall, 102 U. S. 691, 702; Coe v. Errol,

116 U. S. 517, 6 Sup. Ct. Rep. 47.5 ; Leisy v. Hardin, 135 U. S. 100, 10
Sup. Ct. Rep. 681 ; GiMons v. Oaden, 9 A¥heat. 1, 4 ; Kirldand v.

Hotchkiss, 100 U. S. 491 ; Slanrjlitcrhouse Gases, 10 Wall. 36, 75. 79

;

License Tax Cases, 5 Wall. [622] 462 ; Bluffier v. State of Kansas, 123,

U. S. 623, 8 Sup. Ct. Rep. 273; Kidd v. Pearson, 128 U. S. 1, 9 Sup.
Ct. Rep. a

Jloreover, it is true of most, if not all, of the grants of power In the

federal constitution, that the definition of them is not only arbitrary,

and fixed by principles of public policy, but that it is not fixed even
by any generic distinction, even an arbitrary one, luit is fixed merely
by degree of proximity or remoteness to state and federal rights. V. S.

V. Dewitt, 9 Wall. 41; U. S. v. Fox, 94 U. S. 315; Trade-Mark Gases,

100 U. S. 82; Ficklcn v. Taxing Dist., 145 U. S. 1, 12 Sup. Ct. Rep.

810; Mahie v. Grand Trunk Ry. Go., 142 U. S. 217. 12 Sup. Ct. Rep.

121, 163; Pnitman's Palace Gar Go v. Pennsylvania, 141 U. S. 18,

11 Sup. Ct. Rep. 876 ; Coe v. Errol, 116 U. S. 517, 6 Sup. Ct. Rep. 475

;

V. 8. V. Hall, 98 U. S. 343.

Every citizen of our states has a dual political status. In one as-

pect, he is a citizen of the United States. In another aspect, he is

a citizen of his state. It does not follow from the fact that he is

a citizen of the United States that congress can protect him against
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all forms of fraud or violence or other wrong ; nor, from the fact
that he is a citizen of the state, that the state can so protect him.
Congress can protect him only in that range and field of his life and
affairs in which he presents himself as a citizen of the United States,
and not as a citizen of his state. His state can protect him only
in that range and field of his life and affairs in which he presents
himself as a citizen of his state, and not of the United States. The
line between his federal and his state citizenship is an arbitrary line,

and often a hazy and indefinite line, and it is always a line of degree
of proximity or remoteness. Nevertheless, it is a constitutional line,

which neither the federal government nor the state can cross. TJ. 8.

V. Reese, 02 U, S. 214 ; V. S. v. Harris, 106 U. S. 629, 1 Sup. Ct. Rep.
601 ; V. S. V. CniiJcshanlc, 92 U. S. 542 ; U. S. v. Foic, 94 U. S. 315

;

Logan v. V. 8. l44 U. S. 263, 12 Sup. Ct. Rep. 617.

- CONTEACTUAL OhAKAGTEE OF THE STATUTE.

Trade statutes have at different times been passed in various juris-

dictions. Some of them have been aimed at labor, some at capital,

but the distinction between legislation against labor and legislation

against capital has always been patent upon the face of the statutes.

The ancient legislation against monopolizing and engrossing was legis-

lation against capital.

The act of July 2, 1S90, is directed at capital. It aims at dangers
very generally supposed to have lately arisen out of enormous aggre-
gations of capital. It aims at results effected, or to be effected, by
combinations of capitalists and aggregations of capital. The evil

aimed at in legislation against capital is evil of a contractual char-

acter, not an evil of mere fraud or violence. There was no general
call for federal protection against an evil of the latter character. The
act of 1890 was aimed at a growing tendency to combination by vol-

untary contract, in derogation of public right and public safety. It

was at this, only, that the legislation was aimed ; and it is this, only,

which its words are to be construed to cover. Attacks upon commerce
by mere fraud and violence, it is thus far left to the states to punish.
This statute is not a Ku-Klux act. The " restraint " and the " mo-
nopolizing " of the statute are contractual restraint and monopoliz-
ing,—not mere interference with commerce, as by robbery, assault,

champerty, bringing of suits, or other forms of violence, fraud or
vexation.
The indictment proceeds upon the theory that the restraint and

monopolizing of the statute, at least in the penal aspect of the act, are
substantially equivalent to interference with trade, or at least to in-

terference with the trade of rivals. Some of the counts ajlege con-

spiracy to interfere with or injure or ruin the business of persons
apparently intended to be described as rivals, by mere fraud, violence,

or other noncontractual means. The other counts do not specify the
means. They therefore fail to allege contractual means. The pleader
has completely missed the true scope and effect of the statute.

Contract Crimes.

The defendants' counsel think it proper to discuss, at the outset, the
place which contract occupies in the criminal law, and to consider the
characteristics of those crimes which may aptly be designated as con-
tract crimes.

[623] A familiar instance of crimes of contract is the unlawful sell-

ing of Intoxicating liquors. To make the offense, an actual contract of
sale must have been made, and the questions where, when, and
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whether an alleged contract of sale was in fact made are determined,
not by any rules of criminal law, but by the ordinary principles of
the law of contracts. The questions of locus contractus, of principal
and agent, of delivery, for example, are discussed and settled in
liquor prosecutions precisely as in civil actions. Com. v. Eggleston,
128 Mass. 408; Oam. v. Burgett, 136 Mass. 450.
A cash sale of liquors to a minor is not, under an ordinary selling

statute, a " sale " to him, if in fact, although without the vendor's
knowledge, he is buying for an adult. Com. v. Lattinville, 120 Mass.
385; Com. v. Finnegan, 124 Mass. 324; St. O-ocldard v. Burnham, Id.
578.

The element of true contract, in contract crimes, is well illustrated
by cases upon English statutes aimed at the " putting off " of counter-
feit money to a confeder;ite. The ofCense of " putting off " is dis-

tinguished from the crime of uttering, in that an uttering, to be
criminal, must be made to an innocent person, and does not necessarily
imply a contract, while a " putting ofE " of forged paper implies a
true contract of sale, gift, or barter, to be established lilie any other
sale, gift or barter. In Fe.i- v. Joyce, (MS., O. B.,) Car. Supp. 184,
the indictment (framed on St. 8 & 9, Wm. III. c. 2C, § 6, for "putting
ofE " counterfeit money) charged that five counterfeit shillings were
paid and put off for two shillings. The proof was that five bad shil-

lings were sold for half a crown. " Thompson, C. B., and Heath, J.,

held that, as this was a contract, it must be correctly proved as laid,

and directed an acquittal." See, also, Rex v. Hedges, 3 Car. & P.

410: Rex v. WooUlridge, 1 Leach, 307; 1 East P. C. 180.

The crime of " obtaining goods by false pi-etenses " is a crime of
true contract. If I secure goods by falfe statements, my crime will

be " false pretenses " or larceny, according as I do or do not effect a

meeting of minds, which actually passes title. If, on the one hand,
I represent to a vendor that I am rich, and thereby induce him to sell

me goods upon credit, there is a true contract of sale between us,

—

voidable, indeed, at the vendor's option, for the fraud, but none the
less a- true contract until avoided,—and my offense is " obtaining
goods by falPe pretenses." If, on the other hand, I get goods by
representing that I am A.'s servant, and that A. has commissioned
me to buy the goods for him, and get them as upon a sale upon credit

to A., there is no meeting of minds between the vendor and A. There
is no meeting of minds between the vendor and me, to the effect that
I am to be the purchaser on credit. There is therefore no meeting of
minds at all, in true contract, and the offense is larceny. It is

immaterial, in such case, that the supposed vendor intends to pass
title, or thinks that he is passing title. The question is, not what he
or the supposed purchaser intends or thinks, but is there, or is

there not, a meeting of minds in contract? No contract, no crime.

No reported cases pursue into greater refinement the question of con-

tract or no contract than false pretense and larceny cases, close on the
dividing line.

This Statute a Statute of Contract Crime.

t

The act of 1890 is a statute of contract crime. Neither in its

restraint nor in its " monopolize " provisions does it aim to punish any-

thing else than (a) the making of contracts; or (b) the combining,

conspiring, or attempting to make or to effect the making of con-

tracts ; or, possibly, (c) the combining or conspiring or attempting

to support or enforce contracts. It is essential to guilt under it

that a contract be made, or that contract results be the aim.

This is, in substance, the view which has been taken of the act in
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the judicial d'ecisions which have thvis far been made upon it, and is

the logical result of the reasoning on -which they are rested. If

this were a small matter, the defendants' counsel would be quite well
content to rest their argument upon those decisions. Since, however,
no one of those cases is a decision of a court of last resort, or is a
binding precedent upon this court, or is on all fours with the case
at bar, the defendants' counsel, particularly in view of the impor-
tance of the present case, will proceed to consider various lines of

[624] reasoning and authority which seem to them, independently
of those cases, to require an exclusively contractual reading of the
statute. The decided cases upon the statute will also be referred to

at proper points in the discussion.

Technical Tekms in the SiATniE.

The use of technical words and phrases in the statute is such as
necessitates the contractual construction. It is a familiar principle

of statutfir.v construction that, where a new statute uses words or

phrases already having a settled technical signification in the law,

these words or phrases in the statute are to be taken in such tech-

nical sense, unless the context makes such a reading impossible. E. g.
" Law of nations." U. .Sf. v. Smilh, 5 Wheat. 153.
" Utters." U. S. v. CarU, 105 U. S. Oil.

"Embezzles." V. S. v. Britton, 107 U. S. 655, C69, 2 Sup. Ct
Rep. 512.

" Steal, take, and carry away." Id.
" JIurder." Ball v. V. 8., 140 U. S. 118, 11 Sup. Ct. Rep. 7G1.
" Negotiable ;

" " indorsement and delivery." Shaio v. Railroad Co.,

101 U. S. 557.

This principle is but an application of a broader principle, which
finds expression, also, in the rule that statutes are to be presumed
to depart as little as possible from the common law. Shatv v. Rail-

road Co., 101 U. S. 557 ; Bromi v. Barnj, 3 Dall. 365.

A similar conservative principle is found in the rule that statutory
expressions borro^ved from the statutes of another jurisdiction are

to be taken in the meaning of their original domicile, as defined there
by judicial construction. Railroad Co. v. Moore, 121 TJ. S. 558, 7 Sup.
Ct. Rep. 1334. This latter rule has just been applied to the inter-

state commerce act. Interstate Coiiiincrce Commission v. Baltimore
& O. R. Co., 145 U. S, 263, 2S2, 284, 12 Sup. Ct. Rep. 844.

Such legislation is extremely common with congress, and is, indeed,

a distinguishing peculiarity of its legislation. The greater part of
what may be called federal " lawmaking " legislation consists in the
adoption, from time to time, and upon different subjects, by a mere
summary reference, and often by terse and elliptic designation, of
a complete title or head of the common law, civil or criminal, or
of some other body of jurisprudence. The chief part of the federal
criminal law exists only in this wav. See cases cited above, and
Moore v. V. S., 91 U. S. 270, 273, 274; Smith v. Alahanta, 124 U. S.

465, at page 478, 8 Sup. Ct. Rep. 564, at page 569.

It is a feature of the operation of this principle that the sum-
mary adoption by federal statute of a particular head or title of
law, civil or criminal, brings in that head of law, with all its details

and all its exceptions, and that the statute has in law precisely

the same reading which it would have, should it, as would a de-

tailed Code, rehearse at length, and minutely, all those details and
exceptions. In V. S. v. Oarll, cited above, a statute punishing, in

terms, the " uttering " of forged federal paper, " with intent to de-

fraud," was held to incorporate into the federal jurisprudence the
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common law of uttering, with all its limitations, and to require,
therefore, as an element of the crime, (although not expressed in
the statute, ) knowledge that the paper was forged.

It is an equally well-settled principle that where a word has
a well-known, settled, and technical (though recent) meaning,—not
in the law, but in the language of a trade, or in common speech,—
the word, in a new statute, will be given that meanin:^. Arlhur v.
Lahcji. 9G U. S. 112; Arthur v. Morrison, Id. 108; Greenlea-f v. Good-
rich, 101 U. S. 278.

Effect of Word " Trade " in this Statute.

The word " trade " would seem, in its meaning as an individual
word, to be a narrower word than "commerce," (Marshall, C. J.,

Gihbons Y. Ogclen, 9 Wheat. 1, 189; Miller, Const, c. 9,) and there-
therefore, in this statute, is either synonymous with " commerce,"
Even if it were a broader word than " commerce," it could not operate
more broadly than " commerce " in this statute, for the constitutional
power of congress stops with " connuerce." [625] The word " trade,"
therefore, in this statute, is either synonymous with " commerce,"
or narrower than it, and in either view it is, as a mere individual
word, surplusage in the statute. The word " trade " must, however,
be given effect, if possible. Piatt v. Railroad Go., 99 U. S. 48 ; Market
Co. V. Hoffman, 101 U. S. 112.

It will be unnecessary here to discuss the question how far the " re-
straint of trade " of the common la«- is enlarged in its field of opera-
tion by its application in this statute to " commerce," in so far a3
" commerce " may be broader than " trade ;

" for, if anything in this
indictment comes under the head of " commerce," it also comes under
the head of " trade." Nothing set forth in this indictment lies in

those outlying zones, if any, of commerce, which extend beyond the
confines of trade.

Technical Meaning of " Restraint of Trade."

The phrase " Restraint of trade," therefore, upon the principles dis-

cussed above, operates to evoke from the common law, and to intro-

duce into the federal jurisprudence, a complete head or title of the
common law. We come, then, to the question of what is meant in the
common law by " restraint of trade."
This phrase, like many others, has at the common law two technical

meanings,—a broader and a narrower. The broader is generic, and
includes all technical " restraint of trade." The narrower is specific,

and includes only unlawful " restraint of trade." The broader con-
veys no obnoxious suggestion. The narrower is of obnoxious sig-

nification. In both its senses the phrase means contractual restraint,

and only contractual restraint,—restraint by contract, and only by
contract. Both the broader and the narrower meaning are well set

forth by Greenh. Pub. Pol. 683.

The phrase, " in restraint of trade," is almost always used in the
common law In connection with the word " contract," or, less fre-

quently, " combination." In its less common connection with the word
" combination," the phrase merely indicates the joinder of a consider-

able number of persons in a contract; limiting one or more, but usu-

ally all of them. When, as often happens, the parties to a consider-

able combination in " restraint of trade " do not trust each other, and
do not wish to have the burden of suing each other to enforce the
contract, they often put their trade assets and plants into the hands
of a stakeholder, who is to carry out the restraining contract, either
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according to a detailed scheme, or according to his discretion, and so

make the operation of the restraint, as it were, automatic. The stake-

holder, In such ease, becomes, by operation of law, a trustee. The re-

sult of the proceeding is, within the meaning of the law word, a
" trust ;

" and to this peculiar form of trust the common speech now
applies, in an exceptional sense, and with a hostile signification, the

word " trust." As to combinations in restraint of trade, see Id.

442^59.

Conspiracy in Restraint or Tkade in the Criminal Law.

It remains to be considered whether the phrase " in restraint of

trade," either alone or in connection with the word " conspiracy," or

any other word, had in the criminal law a technical meaning broader
than, or different from, its technical meaning in the civil law.

Such separate technical meaning in the criminal law, to be effectual

here, would have to be a meaning generally recognized, and not merely
a matter of personal or occasional nomenclature. If such a meaning
existed in the criminal law, it would appear in the approved text-

books,—old and new. In the following text-books the words and
phrases, " restraint of trade," and " conspiracy in restraint of trade,"

do not appear (unless in some editions which the defendants' counsel

have not seen) in the index, nor does the title " Conspiracy," although
it covers conspiracies dealing with trade, allude to " restraint of

trade." No one of these books, it is believed, uses the phrase, " con-

spiracy in restraint of trade :
" 4 Bl. Comm. ; Hawk. P. C. ; Archb.

Crim. Pr. & PI. ; Chit. Crim. Law ; Rob. Crim. St. ; Woolr. Crim. Law

;

Paley, Conv. ; Carr. Crim. Law ; Bish. Crim. Law ; Bish. Crim. Proc.

;

Whart. Crim. Law ; Whart. Crim. PI. ; Russ. Crimes ; Davis, Crim.
Law ; Maugh. Law ; Lewis, [626] Crim. Code ; Washb. Crim. Law

;

May, Crim. Law ; Lewis, U. S. Crim. Law ; Lipp. Crim. Law ; Heard,
Crim. Law ; Gabb. Crim. Law ; Fish. Crim. Dig. ; Pike, Hist. Crime.
The only instances of the use of the phrase, " conspiracy in restraint

of trade," or " restraint of trade," in criminal law books, as far as
the defendants' counsel can learn, are in the seventh edition of Ros-
coe's Criminal Evidence, in Steph. Dig. Crim. Law, (1877,) and Erie,

Trade Un. The chapter in Roscoe on " Conspiracies in Restraint of
Trade " was prepared by Sir James Fitzjames Stephen, as he tells us
in his "Digest of the Criminal Law," (1877, note 18, p. 383.) Sir

James Stephen had then been engaged for more than 10 years in the
study of the criminal law from a scientific point of view, and chiefly

with reference to legislation. Steph. Hist. Crim. Law, (1883,)
preface. What he wrote in Roscoe was subsequently elaborated by
him in his " History of the Criminal Law," without material change.
The nomenclature, " Conspiracies in Restraint of Trade," in Roscoe,
is therefore a personal nomenclature of a broad and scientific student
of criminal law, looking more to the future than to the present or
the past, and of such public and scholarly position as to be entitled,
if he so desired, to make a slight change of nomenclature. The pro-
priety, however, of his change of nomenclature, if there was such,
does not make his phrase a technical nomenclature of the common
law.
In his "Digest of the Criminal Law," (1877,) all that he says in

the text upon this head is included in articles 390-392, and note 18.

But what he there says begs the question how far violence is to be
considered in the matter of " restraint of trade."

Erie on the Law Relating to Trade Unions is not a text book at all.

It does not profess to be written peculiarly for lawyers, and is per-
fectly at liberty to use popular nomenclature. Moreover, it is a book
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written in support of a tlieory as to freedom of trade at the common
law,—a theory which, as Mr. Justice Stephen shows, is erroneous.
An examination of the English Statutes relating to offenses against

trade fails, with the exception of one preamble, to detect the use, in
a criminal sense, of the phrase, " in restraint of trade."

(1720,) 7 Geo. I. St. 1, c. 13; (1725,) 12 Geo. I. c. 34; (1749,) 22
Geo. II. e. 27; (1772.) 12 Geo. III. c. 71: (1777.) 17 Geo. III. c. .^5

;

(1795,) 36 Geo. III. c. Ill; (1800,) 39 & 40' Geo. III. c. 100, repealing
39 Geo. III. c. 81; (1824.) 5 Geo. IV. c. 05: (1825,) 6 Geo. IV. c. 129:
(1844,) 7 & 8 Vict. c. 24.

Preamble: "Whereas, it is expedient that such statv,ites, [fore-
stalling and regrating,] and other statutes made in hindrance and in
restraint of trade, be repealed." (1859,) 22 Vict. c. .•'.4; (1875,) 38
& 39 Vict. c. 80. Here " restraint " is plainly contractual.

Technical Meantxg of " Monopolizk."

The word " monopolize," and its noun, " monopoly," have in the
law, and had at the time of the passage of the act, a technical mean-
ing. In so far as they implied any exclusive privilege not resting
upon a government franchise, or upon individual ownership of prop-
erty, they involve the idea of contract. 4 Bl. Comm. 159 ; Ray, Con-
tract. Lim. 210-245 ; Greenh. Pu'o. Pol. 070 et seq. ; Ricks, J.^ //; rc

Corning, 51 Fed. Rep. 205.

It is not, in the legal sense, " monopolizing," to raise upon one's
own ground all the corn or wheat for the subsistence of a community.
Like the terms, "restraint of trade," and ".contract in restraint of
trade," " monopoly " has, in the common law, a broader and favorable
sense, including just and rightful monopolies, such as patents or copy-
rights, and a narrower and obnoxious sense, embracing only monopo-
lies counter to law or public policy. " Monopoly " is limited, in its

broader or favorable sense, to public franchise, private ownership, or
contract. In its narrower and obnoxious sense, it is limited to un-
lawful contractual means. It is not monopolizing for a band of des-

peradoes to invade an isolated community, and rob it of its winter's
store. He only monopolizes, in the invidious legal sense of the word,
who with wrongful intent buys up, or attempts to buy up, the whole,
or substantially the whole, of a given commodity in a given locality,

or at least contracts, or attempts to contract, for the control of it.

Cases cited above. Section 2 of the statvite, therefore, undertakes to

punish nothing but the making of a particular form [627] of con-

tract,—usually a contract of purchase,—and conspiracies, and at-

tempts to make, or to promote the making of, or perhaps to enforce,

such contracts. This effect of these technical words in the statute

has been repeatedly recognized. V. S. v. Oreenhut, 50 Fed. Rep. 469

;

In re Corning, cited above; V. S. v. Greenhut, 51 Fed. Rep. 205; In re

Greene, 52 Fed. Rep. 104; In re Terrell, (V. S. v. Greenhut,) 51 Fed.

Rep. 213.

The mere fact that England and the several states have varied in

details, or upon the shades of meaning and the precise scope of tech-

nical expressions, does not make it improper for congress to employ
them. At the times of enactment of the various federal penal statutes,

England and the several states have differed somewhat upon the de-

tails of the various offenses. None the less, there was a generally

understood crime of " murder," " forgery," " robbery," " piracy," etc.,

settled in its outlines, and in most of its details, to such a degree that

the federal courts could have no difficulty in fixing by its definition

the meaning of those words in the federal statutes. Ball v. V. S.,

cited above ; Moore v. V. S., 91 U. S. 270.
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Contractual Chabactee of the Statute Shown by Section 6.

St'Ction 6 of the statute in question i^rovides : "Any property owned
under any contract, or by any combination, or pursuant to any con-
spiracy, (and being the subject thereof,) mentioned in section 1 of
this act, and being in the course of transportation from one state to

another, or to a foreign country, shall be forfeited to the United
States, and may be seized and condemned by like proceedings as
those provided by la^v for the forfeiture, seizure, and condemnation
of iiroperty imported into the United States contrary to law." The
phrase, " property o\Tned * * * pursuant to any conspiracy,"

does not refer to property of the character of bvirglars' tools or
counterfeiters' dies ; tliat is, mere vulgar implements of crime. It

means commercial property. By the procedure referred to in the
section, it is not property to be destroyed, like gaming implements,
but property to be sold. Nor is it jiroperty merely in the possession
of conspirators: that is, property which they may have got by intimi-

dation or roblici-y or assiult. It is property "owned" pursuant to a
con^liiraey; that is, title has vested pursuant to a conspiracy. The
conspiracy in the statute, therefore, is conspiracy aiming to operate
by tlie making or the furtherance of limiting contracts, or contracts
of aggregation, or monopolizing contracts.

Nakkower Meaning of " Restkaint of Trade " and " Monopolize,"
the JIkaning of the Statute.

It has been remarked .above that the phrases, " restraint of trade "

and " monopolize." have each two significations in the common law,

—

a iDroader, including legal and illegal restraint and monopoly, and a
narrow and invidious and highly elaborated meaning, including only
certain forms of restraint and monopoly obnoxious to public policy.

Such broader and narrower uses of a term in the law is very common.
According to the case the court will apply the one or the other.

It is really immaterial to the defendants in this case to consider
whether the broader or the narrower sense of these terms in the law
is to be taken; whether the statute -contemplates all restraints and all

monopolies,—lawful or unlawful at the common law,—or only such
restraint or monopoly as was unlawful at the common law,—since
in either sense of the term the restraint or monopoly was contractual,
and there is nothing of the sort in the indictment, and since he adop-
tion of the broader meaning would justify, as will shortly be shown,
the widespread popular suspicion of unconstitutionality of the act. The
defendants could ask nothing better. They propose, however, to
present their view of the statute. Their view is that the terms " re-

straint " and " monopolize " are used in the statute in their narrower
and obnoxious meaning, and that the sole operation of the act, there-
fore, is to import into the federal jurisprudence, civil and criminal, the
technical condemnatory principles of the common law (civil and crim-
inal, respectively) in respect of restraint of trade and monopoly, in
the narrower and invidious sense of those words, and pos- [628] sibly
to extend those principles slightly beyond the realm of " trade " into the
outlying zones of " commerce," or, in other words, that the statute
operates precisely like most other federal illegalizing or penal statutes,
merely to bring within the federal jurisdiction, to the extent of the
federal constitution, principles of illegality and criminality already
in full operation in the states and in the state courts.
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The Fobegoing the Only Pbaotical CoissTRacTioN.

The statute, read literally, punishes all combinations, all contracts,
in restralqt of interstate or international commerce, without excep-
tion

;
all conspiracies in restraint of such commerce ; all monopolizing,

fill attempts at monopolizing; all combinations and all conspiracies
to monopolize any p^at of such conuuerce. Its language is sweeping
and unqualified. But at the date of the passage of the act there ex-
isted, under constitutional protection, vested rights of property and of
personal liberty, dependent for their existence upon a complete in-
terstate monopoly and restraint. There were vested patent and copy-
right rights, not only the rights of patentees and copyright holders,
but, as necessarily incident thereto, countless derivative rights of
absolute monopoly and restraint. Gaylor v. Wilder, 10 How. 477, 494

;

Machine Co. v. Morse, 103 Mass. 73; Gray, J., Central Transp. Co. v.

Pullman's Palace Car Co., 139 U. S. 24, 53, 11 Sup. Ct. Rep. 478.
Existing rights of this character, both principal and derivative,

although horn of federal statute, are none, the less rights which con-
gress cannot disturb. V. S. v. Binms, 12 Wall. 246; Cammeyer v.

Newton, 94 U. S. 225; James v. Cainplyell, 104 U. S. 356. There are
also common-law contract rights which it is beyond the power of con-
gress to-impair. Railroad Co. v. Richmond. 19 Wall. 589.
An attempt to disturb such rights would be unconstitutional ; and

a statute ought, if possible, to be so construed as to make it con-
stitutional. Prvsser v. State of Illinois, 116 U. S. 252, 6 Sup. Ct. Rep.
580 ; Parsons v. Bedford, 3. Pet. 433 ; Breu-er v. Blougher, 14 Pet. 178

;

Supervisors v. Brogden, 112 U. S. 261, 5 Sup. Ct. Rep. 125; U. 8. v.

Central Pao. R. Co., 118 U. S. 235, 6 Sup. Ct. Rep. 1038.
Congress could not, therefore, have intended to use the words of the

statute in their broad, literal sense.

But a further exclusion must be made. Even in matters not pro-
tected by the constitution, as rights of property or liberty, there are
nevertheless many forms of restraint of trade, and many forms of
monopoly, which the law recognizes. Under this head come many legal
and partial restraints, which, by reason of their legal and partial
character, are viewed as not in conflict with the policy of the law,
and therefore were, at the time of the passage of the act, legal. For
example, traders may lawfully allot themselves exclusive territory,

iWickens v. Evans, 4 Car. & P. 359,) or otherwise agree to " equalize "

business, (Collins v. Locke, L. R. 4 App. Cas. 674,) or to restrain an
unreasonable and ruinous competition, (Mogul Steamship Co. v. Mc-
Gregor, Gow & Co., L. R. [1892] App. Cas. 25.)

The test, always, is whether a given restraint is reasonable or not.

Assuming that congress had power to change this, and to make all

such restraints and monopolies, in so far as they were not constitu-.

tionally protected rights of property, illegal and penal, it is perfectly
plain that congress meant no such thing. If congress had power to

make it illegal and penal for a small trader engaged in local Inter-

state commerce to sell out his little business, and to bind himself not
to renew it within 20 miles, congress certainly did not intend to do any-

thing of the sort. Nor did congress Intend to interfere at all with
most of those restraints and monopolies which in the statutes have
always been regarded as right and legal, such, for example, as an agree-

ment of the publisher of an edition de luxe to limit the number of

copies ; or of an author not to publish a rival text-book ; or of a part-

ner, to give his exclusive attention to firm business ; or of the owner
of a trade secret, looking to the preservation of his secret. These
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and many other similar agreements would be prohibited by this statute
if the broad construction were given to the term, " restraint of trade or

commerce." It is patent that congress meant nothing of the sort.

[629] It is plain, then, that congress did not intend to cover all re-

straints and monopolies of interstate trade. Certain restraints and
monopolies must be eliminated as being vested rights ; and others, as
plainly outside the intention of congress. But how is the line of elimi-

nation to be drawn? Not arbitrarily, by the courts, but by rules of law,
if at all. The only rules of law that can be invoked are the foregoing
rule-? of ii:;terpTetatior., limiting the statute (a) to coutrai'tual restraint

and monopoly: and, (b) further, to such contractual restraint and
monopoly as y\evc: nlready illegal or criminal at the common law.

This Construction Adopted in the Legislation of Many States.

The act in question is the result of a popular agitation against the
development of the modern " trust,"—aji agitation which, since 1888,

has led to the p;issage of similar statutes in many states. It is proper
to refer to these statutes, as throwing light upon the probable intent

of congress in the passage of this act. Piatt v. Railroad Co., 99 U. S.

48. An examination of these statutes shows that they are in the main
declaratory of the common law. As we have seen, at common law,
contracts to limit competition, unduly raise prices, or reduce produc-
tion, were illegal. These statutes, in terms, simply extend this prin-

ciple to combinations or conspiracies to make such contracts, the ob-

ject being to get around the practical difficulty of proving an actual
binding contract to do these acts. In view of the secrecy surrounding
" trusts," this difficulty had become a great obstacle in the way of
justice. These acts simply make illegal any combination organized for
the purpose of making such contracts, whether the contracts are com-
pleted or not. But in almost all it is expressly stated or implied that
it is combinations proceeding by way of contract, not combinations
using fraud or violence, that are within the contemplation of these
statutes. The conspiracies to commit frauds or crimes were punish-
able by the common law of such states. The statutes referred to are

:

Laws Ala. 1890-1891, c. 202 ; Laws 111. 1891, p. 20G ; Laws Iowa, 1890,

c. 28; Laws Kan. 1889, c. 257; Laws La. 1890, No. 86; Laws Me.
1889, c. 266 ; Laws Mich. 1889, c. 225 ; Laws Minn. 1891, c. 10 ; Laws
Miss. 1890, c. 36 ; Laws Neb. 1889, c. 69 ; Laws N. Y. 1892, c. 688, § 7

;

Laws N. C. 1889, c. 374 ; Laws S. D. 1890, c. 154 ; Laws Tenn. 1891, c.

218 ; Laws Tex. 1889, c. 117.

The act of July 2, 1890, intends, in its concise wording, to accom-
plish what the above statutes set forth at length, 1. e. not to extend the
range of contracts already illegal at common law, as in restraint of

trade, but to punish combinations aiming to restrain interstate trade
by similar contracts.

Except on Defendants' Construction, Range of Statute Almost
Unlimited.

It is a general rule of criminal law that one who is engaged in an
undertaking unlawful in itself is criminally liable, not only for direct

results of his action, but for results naturally flowing therefrom, Indi-

rect and uncontemplated. If A. joins B. in robbery, and B. uses such
violence as to cause death, A. and B. are both liable for murder.

It is another general rule of criminal law that, where persons are
guilty of a given offense, they are also guilty of a criminal conspiracy
to commit that offense, and that the conspiracy is not merged In the
completed offense.
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It follows from these two principles that, if two or more persons join
in the commission of an act of an intrinsically unlawful character,
they are criminally liable—First, for the act which they intend, and
which they commit; second, for a conspiracy to commit that act;
third, for indirect results; and, fourth, for a conspiracy to commit
natural, although unintended, results. It follows that If two or more
persons commit an act of murder, robbery, forgery, shop-breaking,
store-burning, champerty, or malntSiiance, which in fact has a natural,
although unintended, result of interference with interstate commerce,
they are liable criminally for a conspiracy to interfere with interstate
commerce, if the statute broadly covers conspiracy merely to interfere
with it.

[630] In most serious offenses, more persons than one are involved,
and a large proportion of the serious crime, more or less directly, and
often quite closely, affects interstate commerce. If, therefore, " re-
straint", of interstate trade and commerce in this statute means
broadly interference with it, it follows that this statute operates to
bring within the federal jurisdiction, in the guise of " conspiracy," a
very large proportion of all the serious crime within the states.

Furthermore, where congress takes jurisdiction of a given range of
crimes, its jurisdiction is exclusive of that of the states. Where it

takes jurisdiction, not strictly of the crimes, but of a federal aspect
of the crimes, then acts may be punished twice,—once, as a breach
of state law ; again, as a breach of federal law. It follows, therefore,
from the governmenfs theory of this statute, either that this statute
has divested the states of jurisdiction of conspiracy in a great field

of the criminal law, relating to murders, etc., or else that ordinary
offenders are now liable to be punished twice,—once in the state

courts, for the completed act, or for conspiracy to commit it ; a second
time, under this statute, in the federal courts, for conspiracy to

commit It.

These singular results of the government's theory of the statute

sufficiently condemn that theory. For a similar course of reasoning
by the supreme court upon a question of constitutionality, see V. 8. v.

Harris, 106 U. S. 629, 642, at page 643, 1 Sup. Ct. Rep. 601, at pages
612, 613.

Question of Constitutionality.

THE defendants' FOREGOING CONSTRUCTION ESSENTIAL TO CONSTITUTION-
ALITY, FROM SEVERAL POINTS OF VIEW.

If a federal statute undertakes to include, in one indiscriminate

condemnation, classes of acts which congress can constitutionally

punish, and classes of acts which congress cannot constitutionally

punish, it is unconstitutional and void as to both classes of acts. V. S.

V. Reese, 92 U. S. 214 ; V. S. v. Harris, 106 U. S. 629, 642, 1 Sup. Ct.

Rep. 601 ; Baldwin v. Franks, 120 U. S. 678, 7 Sup. Ct. Rep. 656, 763

;

Trade-Maric Gases, 100 U. S. 82 ; Virginia Coupon Gases, 114 U. S. 270,

at page 304, 5 Sup. Ct. Rep. 921, 922 ; Leloup v. Port of MoUle, 127

U. S. 647, 8 Sup. Ct. Rep. 1380. " It would certainly be dangerous,"

say the supreme court, by Waite, C. J., in U. 8. v. Beese, 92 U. S. 214,

at page 221, " if the legislature could set a net large enough to catch

all possible offenders, and leave it to the courts to step inside, and say

who could be rightfully detained, and who should be set at large."

In other words, when congress enters a given field of legislation,

over which it has partial power, it must specify in its legislation what
part of the field It proposes to occupy, and the part so specified must

be wholly within its constitutional reach.

It goes without saying that a statute cannot be saved from the
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operation of this rule by construction, merely by reading into it the
words, " this statute to operate so far only as it can constitutionally
operate." vSuch a construction would nullify the rule.

It is true that there may be a federal statute, in part constitutional,
in part unconstitutional, of which the constitutional part may stand,
while the unconstitutional part falls. It is necessary, however, to

the operation of this rule, that the constitutional and the unconstitu-
tional parts be capable of verbal separation, so that each may be read
by itself. Baldwin v. Franks, 120 U. S. 678, at page 686, t Sup. Ct.

Rep. 650, 763 ; V. S. v. Reese, 92 U. S. 214, at page 221.

At the date of the passage of this act, there existed numerous vested
rights, of lawful restraint and monopoly, constitutionally protected,

—

among them, patent, copyright, and other monopoly rights, and their
derivative rights of lawful restraint, particularlj' referred to above,

—

all requiring for their existence an interstate operation. The letter

of the statute covers all these rights. If, when properly construed by
the rules of statutory interpretation, it still covers them, it is uncon-
stitutional and void. It cannot be construed down, as we have seen,

by the easy device of reading into it the words, " this act to operate
only so far as it is constitutional." Some other narrowing rule of
construction must be invoked to save it. But the only rules which can
[631] be invoked are the rules suggested above. The only way, there-
fore, to make this statute constitutional, is to read its words and
phrases as including, in their civil aspect, only acts already unlawful
in the states, and, in their criminal aspect, only acts already criminal
in the states.

The defendants' conneel have no call to argue that the statute is

constitutional. But It is familiar law that, when a statute lacks
literal sutBciency merely by being terse and elliptical in expression,
the courts may read word.s into it to narrow or enlarge it. V. S. v.

Kirhy, 7 Wall. 482 ; U. «. v. Carll, 105 U. S. 611, cited above. And
a statute ought, of course, if por^sible, to be so construed as to make
it constitutional. Fresser v. ,<!ta1c of Illinois. IK! U. S. 252, 6 Sup.
Ct. Rep. 580; Parsons v. Bedford, 3 Pet. 4.S3

; V. S. v. Coombs. 12
Pet. 72; Brewer v. Blon<ilier, 14 Pet. 178; Superolsors v. Brogden.
112 U. S. 261, 5 Sup. Ct. Rep. 125; V. 8. v. Central Pao. R. Co., 118
U. S. 235. 6 Sup. Ct. Rep. 1038.
The defendants' foregoing construction is essential to constitution-

ality from another standpoint.
Throwing out of consideration, for the moment, those lawful

monopolies and restraints which are vested, and constitutionally
protected, there are, we have seen, numberless lawful restraints of
trade, necessarily involving Interstate trade and commerce, all of
which it is absurd to suppose that congress Intended to cut ofC. To
interpret the statute as cutting them off would be to make a new
statute. If, among those restraints, not all of which congress in-

tended to cut off, the statute provides no line between those which it

does and those which it does not mean to cut off, the statute is un-
constitutional for vagueness in undertaking to delegate its legis-
lative powers to the courts. V. 8. v. CruiJcshank, cited above.
From still another point of view the statute, except upon the de-

fendants' foregoing construction of it, is unconstitutional.
Congress cannot punish all acts of interference- with interstate

commerce, however remote. It is only acts having a proximate re-
lation to a head of constitutional power that congress can tal^e cog-
nizance of. But, as has been stated, the line between federal and
state power is in almost every direction an arbitrary line. The
question of proximity or remoteness to the federal right is a matter
of degree. This is peculiarly true in Interstate commerce. The
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line between the federal and the state jurisdiction is an arbitrary
and fluctuating line, and the highest courts are constantly divided
upon it. The line fixed by the brealcing of an original package,
although a practical line, is a purely arbitrary line. The constitu-
tional power of congressional legislation in interstate comraerce
begins with a vanishing line which ends in state commerce. At
some point upon that line, in each class of transactions, must be
fixed an arbitrary point between interstate and state commerce.
Technical " restraint of trade " and " monopoly," in the unfavorable
senses of those words, would be within the interstate power of con-
gress ; , but not all interference with interstate trade or commerce
would be within the constitutional power of congress, because it

would be at the state end of the vanishing line. If the statute,
when properly construed, itself provides no way of fixing the field

within which it proposes to act, but undertakes to cover all inter-
ference with interstate commerce, then it coviers such interference
as is too remote for federal action, as well as that which is proxi-
mate. It embraces, therefore, with matters which congress can con-
stitutionally deal vs'ith, matters which it cannot constitutionally deal
with, and therefore follows under the constitutional principle now
being discussed. The statute can be interpreted out of vagueness,
and too great generality of reach, into constitutionality, only _by
restricting it to technical, contractual restraint of trade, and tech-
nical monopoly, in the unfavorable senses of those words.

It is further essential to the constitutionality of the statute that
there be read into it the requirement of a specific intent to invade
interstate commerce, as such, and knowledge of its character as
interstate commerce, in so far as such knowledge is essential to this

conscious intent.

It has been stated above that, by the ordinary rules of the criminal
law, persons are criminally liable, not only for direct, but for in-

direct, and even uncontemplated, natural results of their action,

and also for conspiracy to commit such indirect and uncontemplated
results. A mere provision in a statute, or allegation in an indict-

ment, therefore, of a conspiracy to do a certain thing, [632] does not
necessarily require or imply actual knowledge, or a conscious, specific

intent to do that particular thing. If two men, engaged in a plan of
robbery, commit murder, without intending to commit it, and murder
is a natural, although uncontemplated, result of their plan of robbery,

they are guilty, within the meaning of the law, of a conspiracy to

commit murder. This statute, therefore, taken literally, covers all

cases where persons (at least when engaged in an act malum in se)

reach, without Icnowing it, and without contemplating it, a result

which amounts to restraint or monopoly of interstate trade or com-
merce, in whatever sense " restraint " and " monopoly " be taken.

But most acts of serious wrongdoing are committed by two or more
participants, and a large proportion of the serious crime more or

less closely afirects interstate commerce. It follows, therefore, that

unless there be read into the statute a requirement of a specific

intent of discrimination or attack upon federal rights, as such, every
instance of robbery, burglary, murder, theft, shop-burning, store-

breaking, champerty, or other act malum in se, in which there are

two or more participants, which has the result, although uncontem-
plated, of restraining or monopolizing interstate commerce. Is brought,

by the act within the. federal jurisdiction, under the guise of con-

spiracy, since every such joint act implies a conspiracy to commit
it, and the conspiracy is not merged in the completed act. Without
the requirement of intent and knowledge, therefore, a large propor-

tion of the serious crime of the country may be punished under this
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statute, and possibly is brought by it within the exclusive jurisdiction

of the federal courts. Such a range of the statute would be enor-

mously extended by the government's theory of the loose meaning
of the phrase, " restraint of tracle," and " monopoly." Under that

meaning, and under the principles stated above, no limits could be set

to the extension of federal criminal jurisprudence effected by this

act.

This reasoning forces us to the conclusion, either that the statute

is unconstitutional, or that a requirement of knowledge and spe-

cific intent to invade federal rights must be read into it. V. S. v.

Harris, 106 U. S. 629, 1 Sup. Ct. Rep. 601 ; V. S. v. Fox, 94 U. S. 315

;

V. S. V. Waddell, 112 U. S. 76, 5 Sup. Ct. Rep. 35 ; Logan v. V. 8., 144:

U. S. 263, 12 Sup. Ct. Rep. 617.

In order to save the act in question, we must then read " conspira-

cies in restraint of trade," etc., as if written, " conspiracies to restrain

trade," etc., making an essential element of the crime an intention on
the part of the criminal to restrain interstate commerce. It is evident

that such was the intention of congress. Section 2 of the act reads,
" conspiracy to monopolize," showing that an intention to monopolize
is an element of the crime. It is not probable that congress intended
to give a wider scope to section 1. The natural expression would be
" conspiracy to restrain." The fact that congress has departed from
this natural form of words, and has used the term", " conspiracy iu

restraint of trade," etc., is accounted for by the reasoning of the first

part of this brief, namely, that the words, " in restraint of trade,"

were used because of their well-known technical meaning.

Aside peom Question of Constitutionality, Knowledge Essential.

A fifth limitation must 'be put upon the words of the statute. In
terms, it covers acts of the character described, whether done with
guilty knowledge or not. There are, indeed, petty police ofCenses in

which a knowledge of the facts is not an essential to criminality, and
occasionally a statute creating a serious crime has been held to dis-

pense with the requirement of knowledge. Cases of the latter class,

however, are few and exceptional, and have been made, as a rule,

against a strong dissent, and against the weight of authority upon
similar statutes ; and invariablj', where the requirement of guilty
knowledge is held to be dispensed with by a statute, the decision is

rested, not upon any principle of criminal law as to dispensing with
knowledge, but upon a mere construction of the particular statute, in

view of supposed requirements of public policy, and in all cases upon the
feasibility, in the particular matter in question, of obtaining all neces-.

sary knowledge, and the propriety, therefore, in that pai'ticular field of
action, of imposing upon one about to act the responsibility of inquir-
ing into the facts, and of acting at his peril. See, in illustration of
this, the decisions and the opinions in Com. v. Mash, 7 Mete. (Mass.)
472, as compared with Squire v. State, 46 Ind. [633] 467, and Reff. v.

Tolson, 23 Q. B. D^v. 168, 16 Cox, Crim. Gas. 629. See, also, Bep. v.

Bishop, 5 Q. B. Div. 259, 14 Cox, Crim. Gas. 404, and the curious series

of recent English cases upon the subject of knowledge of age in abduc-
tion. Reg. V. Olifler, 10 Cox, Crim. Cas. 402 ; Reg. v. Hibhert, L. R. 1

Cr. Cas., 184. 11 Cox, Crim. Cas. 246; Reg. \. Mycoclc, 12 Cox, Crim.
Cas. 28 ; Reg. v. Prince, Ij. R. 2 Cr. Cas. 154, 13 Cox, Crim. Cas. 138

;

Reg. V. Packer, 16 Cox, Crim. Cas. 57.

The opinions, and the conflicts of opinion, in most of the cases cited

above, afford a striking illustration of the subtleties int;o which one is

necessarily drawn in contending for an exceptional dispensation from
the general common-law requirement of at least constructive knowl-
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edge of fact. The foregoing cases (which are all exceptional, and
avowedly stand upon highly exceptional grounds) only serve to em-
phasize the fact of the general, and almost universal requirement in
the criminal law of knowledge of the facts. Opinions in support of
a dispensation with the requirement of knowledge are invariably
apologetic in language.
To the effect that the common law (unless possibly in certain forms

of nuisance, Rex v. Medley, 6 Car. & P. 292 ; Reg. v. Stephens, L. R.
1 Q. B. 702) invariably requires knowledge of the facts as an essential
of guilt, and that in statute offenses, whether adoptive of common-law
offenses, or creative bf new crimes, a requirement of knowledge is to
be read into the statute, if not there, see V. 8. v. Garll, 105 U. S. 611

;

Com. V. Fillurn, 119 Mass. 297, (cited with approval in V. S. v. Garll,
cited above;) Com. v. StehMns, 8 Gray, 492; Reg. v. Twose, 14 Cox,
Crim. Cas. 327; Rex v. Hall, 3 Car. & P. 409; Levet's Case, 1 Hale,
P. C. 42 ; Reg. v. Langford. Car. & M. 602, 605.
This statute was never intended to punish persons who join together,

under an innocent mistake of fact, to enforce what they believe to be a
rightful exclusive title in them. If the purchaser of an alleged trade
secret believes it to be in fact a secret, and believes that an executor
or trustee who sold it to him had a right to sell it, and, if he attempts
thereunder to restrain trade by a limiting contract, or to monopolize
it, he is not within this statute, even though mistaken in his facts. If
he is within it, then an indictment will lie against every patentee
who attempts to enforce his patent, if in fact his patent is invalid
through priority or some other fact unknov?n to him ; and no patentee
can attempt to enforce his rights except at his peril, and at the risk
of on infamous punishment In case he turns out to have been ignorant
of some prior use, which he could not by the strictest diligence have
ascertained, or have supposed to have been made.

It is to be observed that if the knowledge required under the statute
now in question is almost necessarily a knowledge of a conclusion
of fact, or of mingled law and fact, namely, a knowledge of right and
title, or of a lack of right and title, knowledge of this character comes
as fully within the general rule as to knowledge as does knowledge of
pure and simple fact. In Com. v. Stsbiivs, Reg. v. Tivose, Rex v. Ball,

Levet's Case, all cited immediately above, the matter of " fact " was a
conclusion of law and fact ; namely, a question of title.

It is to be further observed that the knowledge required is not
knowledge that the defendants are combining and acting in concert,

but knowledge of the facts which make their combining or acting in

concert penal. Persons acting in concert, but acting innocently, by
reason of ignorance of facts, necessarily know that they are acting

in concert ; but that is not the knowledge which the law requires.

Knowledge, furthermore, under this statute, must comprise knowl-
edge, also, that the trade or commerce proposed to be restrained or

monopolized is of a lawful character, and lawful in the hands of the

rivals who carry it on, or are to carry it on, and knowledge' that the

commerce to be interfered with exists, or is to exist.

On General Principles, Wrongful Intent Essential.

One thing more must be read into this statute; namely, intent to

fix, control or raise prices to the injury of the public, or in some way
to injure or defraud the public.

[634] In the case of the monopoly counts, the requirement would

seem to flow from the very meaning of the word " monopolize," for

that word, as used in the criminal law, it would seem, involves a

wrongful intent, just as " uttering."
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As to the requirement of an intent to injure and defraud the public,

and by raising of prices, in all trade offenses, see authorities.

Indeed, the requirement of a guilty intent, or, as it is technically

characterized, the "mens rea,'' in all serious offenses, (not of a highly
exceptional character, lilse Rex v. Ogden, 6 Car. & P. 631 ; Reynolds
V. V. S., 98 U. S. 145; Reff. v. Dowries, 13 Cox, Grim. Cas. Ill,) is so

nearly universal, whether specified in a statute publishing the offense

or not, that it is to be read, as a matter of course, into every statute,

unless there are highly exceptional grounds of public policy, in a par-
ticular offense, for dispensing with it.

An Intending Beneficiary Essential.

It is a further essential, under the statute, that the contemplated
restraint should be a restraint operating and intended to operate, by the
very terms and operation of the restraint, to the benefit of some spe-

cific person or persons. The statute punishes, not interference with
trade, but a " restraint " of trade, and " restraint of trade," ex definl-

tione, implies a conscious beneficiary. So the crime of monopoly
implies a person who is consciously to monopolize. He does not
monopolize who exterminates trade, but only he who contractually
gathers trade into his own hands, or into the hands of some one In

concert with him. There can be no monopolizing without an inten-

tional monopolizee.

SUMMAEY OF THE ESSENTIAIS OF THE CRIME.

The statute, when properly construed, requires, therefore, in con-

spiracy under it

:

1. That the trade or commerce aimed at be technically interstate

commerce.
2. That the persons or things dealt with consciously be dealt with

in their federal, and not in their state, aspect.

3. That a contemplated restraint or monopoly be a contractual re-

straint or monopoly ; that is, that the conspiracy must consist in

contract, or aim at the making or the enforcement or the furtherance
of contracts.

4. That the contemplated restraint or monopoly be a restraint of
monopoly, excessive in degree, and unlawful at the common law.

5. That the trade or commerce proposed to be restrained or monop-
olized be a lawful trade or commerce.

6. That the defendants have (a) knowledge that they or theii:

privies have no patent or other exclusive title or right to the trade ot
commerce proposed to be restrained or monopolized; (b) knowledge
that the trade or commerce proposed to be restrained or monopolized
Is unlawful, and lawful to those carrying it on in the given instance;
(c) knowledge that the commerce in question is interstate commerce.

7. An intent, by unduly raising prices or otherwise, to injure and
defraud the public by the contemplated restraint or monopoly, and an
Intent to restrain interstate commerce, as such.

8. An intending and conscious beneficiary of the contemplated re-

straint or monopoly.

The Indictment.

The indictment avers none of the essentials of crime above set
forth, and violates every one of the rules of pleading above cited.

1. The alleged contemplated restraint and monopoly was not con-
tractual restraint or monopoly, but a mere rude and vulgar attack
upon trade or traders by force, fraud, libel, and slander.
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2. No count sets forth such means of effecting the proposed conspir-
acy as, if carried out, would be, in any reading of the statutes, a restraint
or monopoly of interstate trade or commerce. Some of the. counts
set forth no means at all, or set forth means so vaguely and generally
as to be patently [635] bad in this respect. Those counts which un-
dertalie to set forth means entirely fail to bring the persons, matters,
and things alleged to have been proposed to be dealt with within the
definition of " interstate commerce," or its subjects or instruments, or
within the federal or interstate aspect of those persons, matters, or
things, as distinguished from their state aspect. It does not follow,
because one is engaged in interstate commerce, that every attacli upon
him, or upon any part of his business, is an attack upon interstate
commerce. The attack may be upon him in his aspect as a subject
of the state, and upon his matters or things only in so far as they are
matters of mere state commerce. The indictment assumes that a per-
son engaged in interstate commerce is exclusively engaged in it, and
has no other aspect than tliat of a person engaged in interstate com-
merce, and that an interference with him, or with any part of his

Matters or things, is an interference with interstate commerce. As-
suming it to be true that interferences with a person, or with matters
or things, concerned in local commerce, may, by their necessary con-
nection with certain interstate commerce, be proximate attaclis

upon interstate comlnerce, the connection must be established by spe-

cific allegations of the Indictment. It is not to be inferred. The
indictment in this respect is entirely based upon a fallacy upon which
the statutes and indictments were based in V. 8. v. Crnikshank, U. 8.

V. Harris, and V. 8. v. Fox; namely, the fallacy that the having a
federal aspect brings a person and his matters and things within
federal protection in all their aspects. .

3. It does not appear by any count of the indictment but that the
defendants had, or were acting under some one who had, an exclusive
right to all trade and commerce, or all interstate trade and commerce,
among the states, at least as against the alleged rivals. The de-

fendants may have had a patent covering the cash registers, if any, in

which the corporations named as proposed to be attached dealt, if

they did deal, or the defendants, or some one privy with them, may
hdve had excluslte patent license for interstate trade in such registers

from the various corporations, or from a patentee under whom all

claimed title, or the defendants, or some one privy with them, may
have bought out a good will or a trade secret from these corporations,

or from some one under whom all parties claimed, covering the cash
Registers, if any, dealt in by said corporations. An indictment in

the same terms as this indictment would lie to-day against every
patentee in the country, and his agents ; and against Emerson's pub-
lisher and legatees ; against every one who has bought out a good
will ; against every owner of a trade-mark ; in fact, against everybody
who owfas anything which is the subject of interstate commerce.

4. It is not averred that the coinmerce, if any, being carried on, or
proposed to be carried on, by said corporations, other than the Na-
tional Company, was a lawful commerce. It may have been in viola-

tion of a limited and lawful contract made by them, of restraint, or

of division of territory.

5. The interstate commerce (an essential of this crime, and a juris-

dictional essential) is alleged only as a conclusion Of law. It leaves

it for the prosecutor, and not for the court, to decide whether what
the prosecutor considers interstate commerce is " interstate com-

mereCi" ahd of the statute's character, or not. But that " Is a

question of law, to be decided by the court, not the prosecutor."

WaltOj C. J., U. 8. V. GrwTcshanh, cited above.
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6. It is in no count alleged, even as a conclusion of law, that the
" trade and commerce * * * between and among the several
states " alleged to have been aimed at (granting that it was such)
was within that limited class of commerce among the several states
which alone the statute covers. As has been suggested above, the
phrase, " commerce among the several states," as an expression of
language, accurately includes a great deal of commerce which is not
within the meaning of the phrase, as used in the constitution, and is

even less within the still more restricted meaning of the phrase in

the statute. The indictment, therefore, runs counter, in this respect,

to the rule of pleading that where a statute covers, in terms, a whole
class of things, but really intends only a subdivision of the class,

the indictment must bring the things which it alleges within the sub-
division. The only way to allege interstate commerce in an indict-

ment is the way attempted in the [636] first four counts of an In-

dictment previously found in this district against these defendants,
(No. 1209,) viz. by describing in detail the operations supposed to

constitute interstate commerce. In that former indictment the pleader
was in this particular on the right track, although his plePided facts

were insufficient to make out interstate commerce.
It is not open to the government to contend that the court cau ju-

dicially know that there was, or was proposed to be, a commerce
" among the several states," of the statutory character, in " cash reg-

isters." There are articles in which the court may, perhaps, be said
to know, as matter of law. that there is at all times such commerce.
With " cash registers " it is different. It is very doubtful if the court
can be said to know what a " cash register " is. It is certainly difficult

to see how the court can know in what sense the term is used in this

indictment. Until lately the only meaning which the phrase would
suggest is that of an account "book for cash entries. Now, in so far
as tlie indictment may he deemed to refer to books of cash entry, the
court tannot know that there was at the time in question Interstate
commerce, or expected or proi^osed interstate commerce. Blank cash
boolis may be all manufactured and sold within the legal limits of
state commerce. The absence of a specific allegation of interstate
commerce, therefore, in this meaning of the term " cash register,"
would be fatal. If the court should take the expression " cash regis-
ter " in the indictment in a broader sense, as including both account
boolvs and also mechanical contrivances, then the indictment, as will
be more particularly contended below, under an appropriate head of
this brief, ^^-ould fail, for indefiniteness ; for the defendants ought
certainl.v to be apprised whether it is a commerce in machinery, or a
commerce in blank books, that they are charged with attacking. If
the court should find, upon the face of the indictment, that the " cash
registers " referred to in the indictment are the mechanical devices
recently introduced into the market, the court will surely apply, as
judicial knowledge, not a fraction, but the whole, of its actual knowl-
edge, and will judicially know that these new mechanical devices pro-
fess to exist under letters patent; that the different manufacturers
claim under patent rights ; and that the questions of free or restricted
commerce, and of monopoly or no monopoly, are mere questions of
patent controversy,—a field of controversy- never contemplated bv the
act of ISDO.

If an indictment were to allege, on the part of the Bell Telephone
Company and its officers and agents, a conspiracy to restrain the
trade and commerce of all other persons, and to monopolize to them-
selves and their company the trade and commerce in " Bell tele-

phones," would not the court, if it applied to the indictment judicial
knowledge that there are such telephones, and that there is coni-
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merce of tlie statutory character in them, also apply judicial knowl-
edge of the fact of a lawful monopoly, and an exclusive right to com-
merce in them, or at least a bona fide claim thereto, not to be tried
under a penal statute?
These counts present also the defect (which exists in the other

counts) of failing to allege that the commerce was proposed to be
continued. It is future transactions which a conspiracy contemplates,
and there is no allegation that the commerce of these counts was pro-
posed to be continued from and after the time of the alleged con-
spiracy. It is fatal to a conspiracy indictment that the object of the
conspiracy may have been a myth.

7. No count of the indictment has any averment of knowledge or
intent. If the offense necessarily involve knowledge and intent, they
must be alleged. An Indictment, for example, for conspiracy to com-
mit burglary, must aver a conspiracy, not merely to break and enter a
dwelling house in the nighttime, but a conspiracy to break and enter
witb intent to steal.

S. No count alleges a proposed contractual beneficiary of the con-
templated restraint or monopoly. It does not appear that the defend-
ants were in the business, or had any control of the business, or that
the National Cash Register company was a party to the conspiracy,
or knew of it, or would consent to profit by it. It is not made a de-
fendant, although the statute contemplates corporations. It stands,
upon the restraint counts, (counts 1 and 2,) as a mere unconscious,
passive, proiMsed beneficiary, without whose acceptance and co-opera-
tion and indorsement there can be no restraint. It [637] is not al-

leged that the defendants conspired merely to extinguish the trade of
the other corporations. It appears that they combined, if at all,

merely to subordinate their trade to that of the National Company

;

but, in the absence of averments bringing in the National Company as
a willing beneficiary, this restraint would be impossible. The aver-
ments of the restraint counts are therefoi^, in this respect, imperfect,
absurd, and impossible.
The crime of monopoly implies a conscious monopolizing. A con-

spiracy of several men, without any knowledge, to drive all the trade
in town into my shop, out of love for me, or out of hatred of my rivals,

but without my knowledge, and without benefit to the conspirators,
is an unlawful conspiracy, under state laws, against the right of my
neighbor to live a peaceful life, but it is not a conspiracy to monopo-
lize. It is not averred here that the defendants were in a position

to or expected or intended to monopolize into their own personal
pockets. There is a faint hint that the intended monopolizer was the
National Company, but only a hint.

Acceptance of a benefit may indeed sometimes be presumed by law ;

but a corporation, any more than an individual, will not be presumed
to have accepted itself into a criminal combination.

It is a universal rule, as to those crimes which consist in contract,

.or combination, or meeting of minds, that there must be, not a mere
fictitious appearance of a meeting of minds, but an actual contract,

or other meeting of minds, as in civil transactions.

Where the statute speaks of monopolizing " a part of the trade,"

it must mean the whole of a specific part ; while the word " monopo-
lize " is not to be taken in a mathematically exact sense, requiring
that a monopolist of flour should have, or intend to have, every tea-

spoonful of flour in the United States, it does mean a substantial

control of a great part of any one given article, or enough to enable
him to dictate to the market. The monopoly alleged In counts 5 to 11

and 15 to 18 is merely a monopoly of the business of five corporations

named. It does not appear how much business they did, or what
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proportion it bore to the whole business of the country in cash registers.

It is consistent with the indictment that it was extremely trifling,

and that to secure the whole of it would not constitute the offense of
monopolizing. Men cannot be indicted for combining to monopolize
wheat by a mere averment that they combined to monopolize certain
wheat when owned by A. B. Nothing essential is to be assumed, in

a criminal case. The names of the rival companies sound well, but
the court does not know that they did any appreciable amount of
business. The defendants, for all that appears in the indictment, are
Mrs. Partingtons attempting to sweep back the Atlantic ocean. It

should have been shown that the monopolizing the business of the
alleged rival companies would have amounted to a monopolizing of

the business in qash registers. Moreover, upon the language of these
counts, a monopoly may well have been impossible. There is no aver-
ment that the National Cash Register Company was to be interfered

with, and, for all that appears, it was not known to the transaction.

It may well have been entirely vain for the defendants, if they left

the National Company free, to attempt to monopolize the cash regis-

ter business, even if they monopolized the business of the other com-
panies. Perhaps it had 99 per cent, of the whole business. If so,

without its co-cperntion, monopoly would be impossible.

9. This is a patent suit. Congress never intended, under this

statute, to try patent controversies to a jury, in a criminal court.

An indictment might undoubtedly be so drawn as properly to bring
into a criminal case a plain and simple issue, to the effect that the
defendants claimed under a patent, but had no pretense, color, or
show of a patent, and held no letters patent, and no license under
any letters patent. But here some of the counts aver that the de-
fendants justify under letters patent. There is no averment that the
patent claim is not valid, and the question raised by these counts
must therefore resolve itself into a question of validity, or- the con-

struction, or both, of the letters patent. These counts, therefore,
seem calculated to launch the court into a controversy before a jury
over a complicated tissue of patent questions, which might occupy a
long time in trial. This was never intended. When patents appear
in an indictment, as an invalid pretense or ju'^tification, it [638]
should be alleged that the claim set up under them is a mere sham
claim, and only colorable.

10. The indictment is bad for vagueness and uncertainty. In no
count does it approximate to the particularity and certainty required
by the courts of the United States, and emphasized particularly in

r/. 8. v. Sim-monds, 96 U. S. 360 ; U. S. v. Gruikshanlo, cited above.
In some of the counts the defendants are simply charged with con-

spiring to restrain or to monopolize certain commerce. Among what
states it was, by whom carried on, or proposed to be carried on, or
where or how to be restrained or monopolized, these counts do not dis-

close. The other counts specify the trade or commerce as being car-

ried on by four corporations named, but where, and among what states,

these counts do not disclose. Nor does the character of the " cash reg-

isters " appear. Were they machines, or tally boards, or books?
Tested by the requirement that the defendants must be sufliciently

apprised of the details of the charge against them to enable them to

prepare for trial, all the contents are bad. In XJ. S. v. Simmonds,
cited above, one was charged having " caused and procured " a still to

be used. It was held that he was entitled, under the requirements
of criminal pleading, to know whom he was charged with having
caused or procured to use the still.

11. It is not averred in any count to what extent trade was carried
on. Can the court assume, in a criminal case, an appreciable amount
of commerce of the" statutory character?
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PuTiiTAM, Circuit Judge.

I do not think there is any constitutional question in this

case upon a view of this statute, or upon the face of the indict-

ment. The right of free commerce granted by the constitu-

tion {Orandall v. Nevada, 6 Wall. 35, and the Case' of State

Freight Tax, 15 AVall. 232) permits broad legislation ; and in

no sense is this statute as broad as the Kevised Statutes (sec-

tion 5508) on the principle of construction applied to the lat-

ter in U. S. V. Waddell, 112 U. S. 76, 5 Sup. Ct. Kep. 35. See

Logan v. U. S., 144 U. S. 263, 12 Sup. Ct. Rep. 617. There
may be practical difficulties in applying the statute in such

^^'ay as to prevent conflicts with state jurisdiction, but these

can only arise on the development of the facts at the trial of

a particular case, and even then the court will have the guid-

ance of the supreme court in Ee Coy, 127 U- S. 731, 8 Sup.

Ct. Eep. 1203 ; Cross v. North Carolina, 132 U. S. 131, 10 Sup.

Ct. Rep. 47; and In re Green, 134 U'. S. 377, 10 Sup. Ct. Rep.

586. Those cases show that there need not necessarily be a

conflict of jurisdiction.

This statute is not one of the class where it is always suffi-

cient to declare in the words of the enactment, as it does not

set out all the elements of a crime. A contract or combination

in restraint of trade may be not only not illegal, but praise-

worthy; as, where parties attempt to engross the market

by furnishing the best goods, or the cheapest. So that or-

dinarily a case cannot be made under the statute unless the

means are shown to be illegal, and therefore it is ordinarily

necessary to declare the means by which it is intended to en-

gross or monopolize the market. And by the well-settled

rules of pleading it is not sufficient to allege the means in gen-

eral language, but, if it is claimed that the means used are

illegal, enough must be set out to enable the court to see that

they are so, and to enable the defense to properly prepare to

meet the charge made against it.

I regard the rule laid down by the supreme court in U. S.

V. Hess, 124 IJ. S. 483, 8 Sup. Ct. Rep. 571, as applying to this

case; and I [639] think the case of U. S. v. Simmonds, 96

U. S. 360, is easily distinguished. If it is not, the later case

will, of course, control. In reference to the suggestion of
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the counsel for the United States, as to cases at common law

alleging conspiracj^ to prevent a man from pursuing his

trade, it is sufficient to say that to conspire to prevent a man
from pursuing a trade which he is entitled to pursue is in

itself illegal. But the case at bar is not at common law, and

the proceedings under this statute are peculiar to the statute.

I think the rules laid down in IJ. S. v. Hess distinguish this

indictment on this point from all the cases and principles of

law relied on by the United States.

The allegations of what was done in pursuance of the al-

leged conspiracy are under this particular statute irrelevant,

and cannot be laid hold of to enlarge the necessary allegations

of the indictment, and are of no avail. I think it was so con-

ceded at the argument. If not, there is no question about

the law. The foregoing considerations dispose of counts 1, 2,

3, 6, 7, 8, 11, 12, 13, 15, 16, and 17.

That the means are alleged with " reasonable precision
'"

in the remaining counts, appears from the practical -applica-

tion of the rules of pleading appropriate to this case made in

V. S. V. Waddell, 112 U. S. 76, 5 Sup. Ct. Eep. 35. Some of

the allegations in each count may be insufficient, but these are

only surplusage.

Counts 14 and 18 seem sufficient under the second section

of the statute, as will appear from what I have to say here-

after. The remaining counts, 4, 5, 9, and 10, are laid under the

first section. Counts 4 and 9 allege an intent to hinder and

prevent all persons and corporations, except the corporation

controlled by the defendants, from engaging in the trade and

commerce described in the indictment, while counts 5 and 10

only allege a purpose to destroy the competition of the four

corporations named, without setting out any purpose of en-

grossing or monopolizing the business as a whole, or any like

purpose.

The court does not feel at all embarrassed by the use of the

words " trade or commerce." The word " commerce " is un-

doubtedly, in its usual sense, a larger word than " trade," in

its usual sense. Sometimes " commerce " is used to em-

brace less than " trade," and sometimes " trade " is used

to embrace as much as " commerce." They are, in the

judgment of the court, in this statute synonymous. The
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court is well aware of the general rule which has been several

times (twice certainly) laid down by the supreme court of the

United States, that in construing a statute every word must

have its effect, and the consequent presumption that the

statute does not use two different words for the same pur-

pose; but this rule has its limitations, and it is a constant

practice for the legislature to use synonyms. A word is

used which it is thought does not perhaps quite convey the

idea which the legislature intends, and it takes another word,

which perhaps has to some a little different meaning, with-

out intending to more than make strong the -purpose of the

expression in the statute.

In the legislation of congress analogous to this under con-

sideration there is a marked case of the use of synonyms.

Eev. St. § 5438, [640] uses the words " false, fictitious, or

fraudulent ;" then the words -" any false bill, receipt,

voucher;" then the words "agreement, combination, or con-

spiracy ;" then the words " charge, possession, custody, or

control," mainly synonyms; while section 5440 uses simply

the word " conspire." There would be no question that the

word " conspire," in section 5440, means all that the three

corresponding synonyms, " agreement, combination, or con-

spiracy," mean in section 5438. Rather as a matter of

curiosity than because they particularly impress my mind,

I have taken off some other instances. The Massachusetts

statute cited in U. S. v. Britton, 107 U. S. 670, 2 Sup. Ct. Eep.

512, uses the words " secular labor, business, or employment."

The words " false, forged, and counterfeited " are used over

and over again in U. S. v. Howell, 11 Wall. 436, 437; " ped-

dler and hawker " are in constant use in criminal law

;

" drinking house or tippling house " is of frequent use in the

statutes; so are " goods and chattels." These are all referred

to in Bishop on Statutory Crimes as synonymous. There is

also the very special case where the criminal statute contained

the words " ram, ewe, sheep, and lamb ;" and it was held in

Reg. V. MoCulley, 2 Moody, Cr. Cas. 34, that the word " sheep "

covered the two preceding words, and they might be rejected

as surplusage. Sutherland on Statutory Construction says

that words which are meaningless have sometimes been re-

jected as redundant or surplusage. So in this statute I think
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the words " trade or commerce " rnean substantially the same

thing. But the use of the word " trade " nevertheless in

significant. In my judgment, it was probably used because

it was a part of the common-law expression, " in restraint of

trade," as has been carefully pointed out by the counsel for

the defense. This has become a fixed, well-known, common-
law expression; and by the rule of interpretation as given

again in Sutherland on Statutory Construction (section 253)

it has been here used in the sense in which it has been

used generally in the law. And these words, " in restraint of

trade," lead up directly to what I think is the true construc-

tion of this statute on this point.

I think it is useful to analyze the statute. Separating it

into parts, we have—First, contract in restraint of trade;

second, combination in restraint of trade; and, third, con-

spiracy in restraint of trade. There can be no question that

the second and third parts, as thus put, receive color from
the first. Moreover, it is important to note the rule that this

whole statute must be taken together. The second section is

limited by its terms to monopolies, and evidently has as its

basis the engrossing or controlling of the market. The first

section is undoubtedly in pari materia, and so has as its

basis the engrossing or controlling of the market, or of lines

of trade. The sixth section also leads in the same direction.

because it provides for the forfeiture of property acquired

pursuant to the conspiracy. Undoubtedly the word " con-

spiracy " in that section has reference to the same subject-

matter as in the first. If the intention of the statute was
tliat claimed by the United States, I think the natural

Ijhraseology would have been " to injure trade," " to restrain

trade."

[641] We are now at the point where the paths separate.

Careless or inapt construction of the statute as bearing on

this case, while it may seem to create but a small divergence

here, will, if followed out logically, extend into very large

fields ; because, if the proposition made by the United States

is taken with its full force, the inevitable result will be that

the federal courts will be compelled to apply this statute to

all attempts to restrain commerce among the states, or com-

mei'ce M'ith foreign nations, by strikes or boycotts, and by
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every method of interference by way of violence or intimida-

tion. It is not to be presumed that congress intended thus to

extend the jurisdiction of the courts of the United States

Avitliout very clear language. Such language I do not find in

the statute. Therefore I conclude that there must be alleged

in the indictment that there was a purpose to restrain trade as

implied in the common-law expression, " contract in restraint

of trade," analogous to the word " monopolize " in the second

section. I think this is the basis of the statute. It must ap-

pear somewhere in the indictment that there was a con-

spiracy in restraint of trade by engrossing or monopolizing

or grasping the market, and it is not sufficient simply to

allege a purpose to drive certain competitors out of the field

by violence, annoyance, intimidation, or otherwise.

Something has been said in this cfonnection touching the

debates in congress. It is apparently settled law that we can-

not take the views or purposes expressed in debate as supply-

ing the construction of statutes. . In U. S. v. Uv ion Pac.

R. Co., 91 11. S. 72-79, and elsewhere, the supreme court has

laid down this rule. But this does not at all touch the ques-

tion whether or not one can gather from the debates in con-

gress, as he can from any other source, the history of the

evil which the legislation was intended to remedy. The
debates on this point are very instructive; but they fail to

point out precisely what incidents or details of the great evil

under consideration were to be reached by this legislation.

What I have already said disposes of counts 5 and 10,

which do not allege any purpose except to destroy the com-

petition of four corporations named ; and they leave for con-

sideration only the counts 4 and 9, which do allege a purpose

of engrossing, monopolizing, or grasping the trade in ques-

tion. Such being the case, acts of violence and intimidation

may be alleged as means to accomplish the general purpose.

Instead of lying outside of the statute, they may aggravate

the offense. They are within the logic and spirit of the

statute, which are not to be defeated by distinctions which

its letter does not suggest to the ordinarj^ mind. Violence

and intimidation are as much within the mischief of the

statute as negotiations, contracts, or purchases. The former

are often used to compel the latter. This line of reasoning

11808—VOL 1—06 M 12
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applies to both the first and second sections., and finds a suffi-

cient place for every word in each. I find in all the

counts which I allow to stand, allegations of an intent to

engross, monoijolize, and grasp, and of means clearly unlaw-

ful, and adapted to accomjDlish this intent.

[612 1 I have examined all the cases which have been cited

to me as referring to this statute, and I believe that counsel

have cited me every case which has been decided in connection

with it ; but none of them meet the issue wliich is raised here.

Therefore all the expressions in them supposed to touch this

case are to be regarded as mere dicta. The result is that

counts 4, 9, 14. and is stand, and the others are quashed.

[851] DUEBEE WATCH CASE MANUF'G CO. v. E.

HOWARD AVATCH & CLOCK CO. ET AL."

(Cii-fiiit Poiirt, S. D. New York. May 22, 1893.)

[55 Fed., 851.]

Combinations i.\ Restraint of Trade—Action foe Damages—Plead-

ing.—An action to recover damages alleged to have been caused by
acts done in violation of the statute prohibiting monopolies and
combinations in restraint of trade (20 Stat. 209) cannot be main-

tained when the complaint fails to show that plaintiff is engaged
In interstate commerce, and no such showing is made by an aver-

ment that plaintiff is engaged in " manufacturing watch cases

throughout all the states of the United States and in foreign coun-

tries."''

Same—CoNSTEacTioN of Statute.—An agreement by a number of

manufacturers and dealers in watch cases to fix an arbitrary price

on their goods, and not to sell the same to any persons buying watch
cases of plaintiff, is not in violation of the statute ; and a complaint

which, on the last analysis, avers only these facts,- without averring

the absorption or the intention to absorb or control the entire

market, or a large part thereof, states no cause of action.

At Law. Action by the Dueber Watch Case Manufactur-

ing Company against the E. Howard Watch & Clock Com-

oAffirmed Circuit Court of Appeals, Second Circuit (C6 Fed., 637).

See p. 421.

6 Syllabus copyrighted, 1893, by West Publishing Co.
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pany and others to recover damages alleged to result from an
illegal conspiracy to destroy plaintiff's trade. Defendants
demur to the complaint. Demurrer sustained.

Statement by Coxe, District Judge :

The complaint alleges that prior to November 10, 1887, the plaintiff
was engaged in manufacturing watch cases throughout all the states
of the United States and in foreign countries, employing a large num-
ber of skilled artisans who were and are able to produce 25,000 watch
cases per month. That prior to said date the plaintiff had a ready
market for its goods throughout the United States and Canada, and
realized a profit of, at least, $175,000 per annum. That on November
16, 1887. the defendants, who were and are engaged in selling watches
and watch cases, mutually agreed, and notified the watch dealers
throughout the United States and Canada, including some of the plain-
tiff's customers, " that they would not thereafter sell any goods manu-
factured by them to any person, firm, association, or corporation
whatsoever who thereafter should buy or sell any goods manufactured
by [852] this plaintiff." That upon being informed of said agreement
a large number of dealers who had previously purchased plaintiff's
goods withdrew their patronage and ceased to deal in plaintiff's goods.
That the defendants refused to sell their goods to plaintiff's customers,
giving as a reason that the said customers dealt in plaintiff's goods
and defendants declined to have any business relations with them
unless they would agree not to deal in the plaintiff's goods. That
prior to November 16, 1887, the defendants agreed among themselves
that they would maintain an arbitrary fixed price for their goods,
and pursuant thereto they have fixed and maintained an arbitrary
price which the public must pay for their goods. That said agreement
of November 16, 18S7. was for the sole purpose of compelling plaintiff
to join with the defendants in their previous agreement to fix and
maintain arbitrary prices for watch cases. That all of said acts of
the defendants were for the purpose of establishing a monopoly in

watch cases, their object being to crush competition and drive the
plaintiff from the business, unless he joined the conspiracy. That
the defendants by their agreements intended to Injure and impoverish
the plaintiff and deprive it of all profits and break up its business. That
the defendants have used the extended influence acquired by reason
of the combination formed between them to prevent persons who
naturally would purchase plaintiff's watch cases from dealing with
the plaintiff and have threatened said persons that if they bought
plaintiff's goods they would sell them no goods and give them no
credit. That such conduct and threats effected a complete boycott and
resulted in the ostracism of plaintiff from the trade, preventing the
lawful and ordinary competition in business which plaintiff had a
right to enjoy. That after the passage of the act of July 2, 1890,
entitled, "An act to protect trade and commerce against unlawful
restraints and monopolies," the plaintiff would have regained its cus-

tomers and re-established its business had not the defendants since that
date ratified, confirmed, renewed and continued in force the said con-

tracts, agreements and combinations and served notice thereof upon
all the dealers in plaintiff's goods. That by reason of said renewals
and continued threats said dealers have been compelled to refuse to

purchase plaintiff's goods to its damage in the sum of $150,000. Judg-
ment is demanded for three times this sum, pursuant to section 7 of

said act.

The defendant above named demurs on the ground that the court
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has no jurisdiction of tlie defendant or the subject-matter - of the
action, and, on the further ground, that the complaint does not state
facts sufficient to constitute a cause of action. The sections of the
act of July 2, 1890, which are drawn in question, so far as it is neces-
sary to quote them, are as follows :

" Section 1. Every contract, com-
bination in the form of trust or otherwise, or conspiracy, in restraint

of trade or commerce among the several states, or with foreign na-
tions, is hereby declared to be illegal. Sec. 2. Every person who shall

monopolize, or attempt to monopolize, or rnmbine or conspire with any
other person or persons, to monopolize any part of the trade or com-
merce among the several states, or with foreign nations, shall be
deemed guilty of a misdemeanor," etc. " Sec. 7. Any person who shall

be injured in his bu.^ine^s or property by any other per.son or corpora-
tion liy reason of anything forbidden or declared to be unlawful by
this act, may sue therefor in any circuit court of the United States in

the district in which the defendant resides or is found, without respect

to the amount in controversy, and shall recover threefold the damages
by him sustained, and the costs of suit, including a reasonable
attorney's fee."

Wilber c& Oldham and Robert Sewell, for plaintiff.

SidUcan dt Gromu'pJl, ^Y J. Ourt/s, and Edvuird B. Hilh

for defendants.

CoxE, District Judge, (after stating the facts as above.)

An examination of the complaint, in the light of the provi-

sions of the act of July 2, 1890, and the decisions construing

that act, leads to the conclusion that the complaint, in its

present form at least, cannot be sustained. The statute makes

it illegal to enter into [853] a contract -or conspiracy in re-

straint of interstate trade and also to monopolize, or attempt

to monopolize, or combine or conspire with others to monopo-

lize, s\ich trade. There is no allegation in the complaint that

the plaintiff is engaged, or has at any time, since the passage

of the act, been engaged in interstate trade and commerce.

There is an allegation that the plaintiff is engaged in the

business of manufacturing watch cases throughout all the

states of the United States and in foreign countries. This

allegation is probably a mistake of the pleader, but if it were

tme it would not be a compliance with the requisites of the

law. A corporation may have an operating manufactory in

every state of the Union and yet not be engaged in interstate

commerce. There is no allegation that the defendants are,

or that any of them is, or was, engaged in interstate trade,

or that the articles made by them are used in such trade, or

that the rights of the general public have been invaded, or
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interstate commerce injuriously affected by any of the acts

of the defendants as described in the complaint. There is

np allegation that the defendants absorbed or intended to

absorb the entire trade in watch cases, or that they controlled

the market, or any considerable part thereof, or that they

were even a majority of the watch manufacturers of the

United States, or that the prices fixed by them were more
than the goods were worth or in any respect unfair. There

is no statement that the goods made by the defendants were

made by them exclusively, or that such goods were indis-

pensable i6 plaintiff's customers; non constat, such goods

could have been furnished by the plaintiff or dealers other

than the defendants.

AVhat, then, is the accusation? When analyzed it will be

found that the illegal acts charged against the defendants

are, first, that they agreed to maintain ah arbitrary fixed price

for their goods; second, that they agreed not to sell their

goods to plaintiff's customers; and, third, that they notified

plaintiff's customers of their determination.- It is only nec-

essary to examine the first and second of these allegations,

for it is manifest that if the agreements made by the defend-

ants were lawful it could not be unlawful to notify the world

of their existence. Both of the alleged agreements were

made before July 2, 1890, the result being that the plaintiff,

before the passage of that act, lost its customers. The only

acts of the defendants which by any possibility can be con-

strued as a violation of the statute were the ratification and

renewal of these agreements after its passage. The com-

plaint alleges that but for such renewal the plaintiff would

have regained all its old customers.

The first question then is, does it constitute a violation of

the statute for two or more dealers to fix an arbitrary price

for their goods ? No authority has gone to the extent of hold-

ing that such a transaction, in the absence of other facts, is

illegal.

The second question is : Is it an illegal act, within the pro-

visions of the law in question, for two or more traders to

agree among themselves that they will not deal with those

who prefer [854] to purchase the goods of another designated

trader in the same business? Many perfectly legitimate rea-
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sons might be suggested for such an agreement. It is not

a combination to monopolize; at least there is no statement

of facts tending to show that it produced a monopoly in the

present case. Indeed, it would seem that it must have had

a contrary effect. There was surely nothing to prevent the

plaintiff from supplying its customers with those things

which the defendants declined to sell them, and thus enlarge

its trade and stimulate competition. The plaintiff was per-

fectly free to engage in every branch of the watchmaking

business. So were all others. The plaintiff's customers

were free to purchase of the plaintiff, of the defendants, or

of any other manufacturer. The contract of 1887 was not

one in restraint of trade within any of the definitions or au-

thorities A\'hich have been examined, and it is thought that

the defendants' acts are not reached by any section of the

law in question. The construction contended for by the

plaintiff would render each of the defendants liable to an

indictment not only, but would make unlawful almost every

combination by which trade and commerce seek to extend

their influence and enlarge their profits. It would extend

to every agreement where A. and B. agree that they will

not sell goods to those who buy of C. It would strike at all

agreements by which honest enterprise attempts to protect

itself against ruinous and dishonest competition.

It is thought that these views are in conformity with the

decisions of the courts construing the act of 1890. In re

Greene, 52 Fed. Rep. 104 ; U. S. v. Nelson, Id. 646 ; U. S. v.

Trans-Missouri Freight Asshi, 53 Fed. Rep. 440 ; In re Corn-

ing, 51 Fed. Rep. 205 ; In re Terrell, Id. 213. The demurrer

is sustained.

[696] HAGAN ET AL v. BLINDELL ET AL."

(Circuit Court of Appeals, Fifth Circuit. May 29, JSO;:.)

[50 Fed., (190.]

Combinations in Restraint of Trade—Equity Jurisdiction.—The
jurisdiction of the circuit court to entertain a suit to enjoin a

a Injunction pendente lite granted by Circuit Court, Eastern Dis-

trict of Louisiana (54 Fed., 40). See p. 100.
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combination of persons from interfering witli and preventing ship-

owners from shipping a crew may be maintained on the ground of

preventing a multiplicity of suits at law, and for the reason that

damages at law [697] for interrupting the business, and intercepting

the profits of pending enterprises and voyages must, in their nature,

be conjectural, and not susceptible of proof. 54 Fed. Rep. 40,

affirmed."

Same—Injunction Pendente Lite—Evidence.—Evidence that, by
reason of the action of a combination of persons, the crew left

complainants' ship as she was about to sail, and that another crew
could not be procured for nine days, and then only with the assist-

ance of the police authorities and the protection of a restraining

order, while other A'essels in the vicinity had no difficulty in

getting crews, is sufficient to authorize the court to enjoin inter-

ference with the business of the complainants by such combination

pendente lite. 54 Fed. Rep. 40, affirmed.

Appeal from the Circuit Court of the United States for

the Eastern District of Louisiana.

In Equity. Bill of Blindell Bros. & Co. and others against

Charles Hagan and others to enjoin interference with their

business as shipowners. From a decree granting an injunc-

tion pendente lite, (54 Fed. Eep. 40,) defendants appeal.

Affirmed.

John D. Grace and /. Wara Gurley, Jr., {Gurley <&

Mellon, on the brief,) for appellants.

F. B. Earhart and lEL. P. Dart, for appellee.

Before Pardee and McCoemick, Circuit Judges, and Toul-

MiN, District Judge.

TouLMiN, District Judge.

The only practical question presented by the record is

whether the court below had jurisdiction of the case, as made
by the bill. We concur in the conclusion reached by the

learned judge who decided the case below, as expressed in his

opinion, and which is made a part of the record, that the

jurisdiction of the court is maintainable on general principles

of equitable jurisdiction; and a careful examination of the

a Syllabus copyrighted, 1893, by West Publishing Co.

Digitized by Microsoft®



184 ol FEDEEAL EEPORTEE^ 85.

Opinion of the Court.

case satisfies us that, under all the facts before it, there was

110 error in the court aAvarding a preliminary injunction.

The decree is therefore affirmed.

[85] WORKINGMEN'S AMALGAMATED COUNCIL
OF NEW ORLEANS ET AL. v. UNITED STATES."

(Circuit Court of Appeals, Fifth Circuit. June 13, 1803.)

(57 Fed., S.5.]

CiECiiiT Court of Appeals—Review or Order Granting Temporaby
Injunotiox.—The circuit court of appeals will not reverse an inter-

locutory order granting or continuing a temporary injunction un-

less it is clearly shown that the same was improvidently granted,

and is hurtful to the appollant.6

Appeal from the Circuit Court of the United States for

the Eastern District of Louisiana.

In Equity. Suit by the United States against the "Work-

ingmen's xVmalgamated Council of New Orleans, La., and

others, to restrain the defendants from interfering witli

interstate and foreign commerce. An order was made in

the court below granting a temporary injunction, (54 Fed.

Rep. 994,) and defendants appeal therefrom. Affirmed.

71/. Marks, {A. H. Leonard and Evans c& Dunn, on the

brief,) for appellants.

F. B. Earhart, for the United States.

Before McCormick, Circuit Judge, and Totjlmin. Dis-

trict Judge.

McCoEMicK, Circuit Judge.

November 10, 1892, the district attorney for the eastern dis-

trict of Louisiana, acting under the direction of the attorney

general, in the name of the United States, exhibited in the

circuit court for said eastern district of Louisiana a bill for

o Temporary injunction granted by the Circuit Court for Eastern

Louisiaua (54 Fed., 994). See p. 110.

6 Syllabus copyrighted, 1894, by West Publishing Co.
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injunction under the act of congress to protect trade and com-

merce against unlawful restraint and monopolies. 26 Stat.

209. The circuit court exercised just caution, and gave re-

spondents ample time to shoAV cause Avhy the preliminary in-

junction sought should not be granted. Respondents im-

proved the time thus allowed them, and, in all the forms in

use in such proceedings, submitted matters of law and fact

in opposition to the granting of the temporary injunction.

The motion for the temporary injunction continued pending,

and the hearing of it was adjourned from time to time until

the 2Tth jNIarch, 1893, when the circuit court passed the de-

cree granting the temporary injunction, as prayed for in the

bill, as to the appellants, and the respondents appealed.

The appellants assign as error the overruling hj the circuit

court of each of the grounds of objection urged in that court

against the granting of said injunction. These are well

summarized, discussed, and disposed of in the very able

opinion of the judge of the circuit court who passed the de-

cree noAA' sought to be reversed. The matters of law pre-

sented to and considered by him were not well taken by the

appellants, respondents below, and the circuit court's ruling

to that effect was correct. The bill exhibited is clearly within

the statute, and the pleadings of the respondents were not

such as [86] to require the refusal of the prayer for a tem-

porary injunction. The volume of assisting and counter

affidavits was large, and the conflict of this testimony sharp

and emphatic, such as must, in the nature of the case, make
variant impressions on the minds of different judges as

to the facts shown. The summary of the proof made in the

opinion of the judge of the circuit court is fairly supjjorted

by the record, and shows that there was proof tending to

support the allegations of the bill. The providing by law

for an appeal from an interlocutory order granting an in-

junction certainly clothes the court of appeals with the power

and charges it with the duty of reviewing, and in a proper

case reversing, the action of the trial court in granting

such injunctions; but as to issues of fact, presented as

they only can be presented in such cases, the findings of

the facts expressed or implied in the action of the trial court

should be given due weight, and its action, so far as it rests

Digitized by Microsoft®



186 58 FEDEEAL EEPOETEB, 58.

Syllabus.

on, or is affected by, the state of facts proved, should not be

reversed unless it .is made clearly to appear that it was im-

provident and hurtful to the appellant. In this case the

most that can be urged against the order having relation to

the state of the proof is that it was unnecessary. It only

enjoined the appellants from doing, pending this suit, what

the statute forbids and provides may be prevented by in-

junction. On this appeal from an interlocutory order,

which we affirm, Ave deem it unnecessary to anticipate the

fui-ther progress and final hearing of this case by an ex-

pression of our views as to the full scope and sound con-

struction of this recent and important statute. The order

of the circuit court is affirmed.

158] UNITED STATES v. TRANS - MISSOURI
FREIGHT ASSOCIATION ET AL.''

(Circuit Court of Appeals, Eiglith Circuit October 2, lSf).3.)

[58 Fed., 58.]

Statutes—Consteuction.—Every statute must be read in the light of

the general laws upon the same subject in force at the time of its

enactment.!'

Same—Criminal Laws—Common-Law Offense Adopted by Con-

gress.—Where congress adoiJts or creates a common-law ofCense,

and in doing so uses terms which have acquired a well-understood

meaning by judicial interpretation, the presumption is that the

terms were used in that sense, and courts may properly look to prior

decisions interpreting them for the meaning of the terms and the

definition of the offense where there is no other definition in the act.

Monopolies—Restraint op Interstate Commerce.—The contracts,

combinations in the form of trust or otherwise, and conspiracies in

restraint of trade declared to be illegal in interstate and Interna-

tional commerce by the act of July 2, 1890, entitled "An act to pro-

tect trade and commerce against unlawful restraints and monop-

olies," (2G Stat. 209, c. 047; Rev. St. Supp. 702,) are the contracts,

combinations, and conspiracies in restraint of trade that had been

declared by the courts to be against public policy and void under the

common law before the passage of that act.

"Decision in the Circuit Court, Kansas (53 Fed., 440). See p. 80.

Reversed by the Supreme Court (106 U. S., 290). See p. 648.

» Syllabus copyrighted, 1804. by West Publishing Co.
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Same.—The test of the validity of such contracts or combinations is

not the existence of restriction upon competition imposed thereby,

but the reasonableness of that restriction under the tacts and cir-

cumstances of each particular case. Public welfare is first con-

sidered, and, if the contract or combination appears to have been
made for a just and honest purpose, and the restraint upon trade is

not specially injurious to the public, and is not greater than the pro-

tection of the legitimate interests of the party in whose favor the

restraint is imposed reasonably rofiuires;-tbe contract or combination
is not illegal. Shiras, District Judge, dissenting, on tlie ground that

this rule is not applicable to corporations charged with public

duties.

[59] Same—Common-Law Rule.—The ground on which certain

classes of contracts and combinations in restraint of trade were
held illegal at common law was that they were against public policy.

PtTBLtc Policy—How Determined.—Tlie public policy of the nation

must be determined from its constitution, laws, and judicial de-

cisions.

Same—Interstate Commerce.—The act of February 4, 1887, entitled

"An act to regulate commerce," demonstrates the fact that from

the date of the passage of that ;'.ct it has been the public policy

of this nation to regulate that part of interstate commerce whicli

consists of transportation, and to so far restrict competition in

freight and passenger rates between r.iilroad companies engaged

therein as shall be necessary to make such rates open, public,

reasonable, uniform, and steady, and to prevent discriminations

and undue preferences.

Equity—Hearing on Bill and Answer—Evidence.—When a suit is

heard on bill and answer, the allegations of fact in the bill that are

denied in the answer are to be taken as disproved, and the a\'erment?

of fact in the answer stand admitted.

Same.—Where the contract is admitted, but the allegations tending to

show Its sinister purpose, tendency, and effect contained in the bill

are denied by the answer, and averments tending to show a just and

honest purpose, tendency, and effect are made, the latter averment.'^

contained in the answer stand admitted, and the contract will be

presumed to have been made for an honest and legitimate purpose,

unless the provisions of the agreement clearly show the contrary.

In the examination of such a contract, fraud and illegality are not

to be presumed.

Contracts—Public Policy.—B'reedom of contract is as essential to

unrestricted commerce as freedom of competition, and one who asks

the court to put restrictions upon the right to contract ought to

make it clearly appear that the contract assailed is against public

policy.

Same—Restraint of Tbade—Anti-Trust Act.—A contract between

railroad companies forming a freight association that they will
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establish and maintain such rates, rules, and regulations on freight

traffic between competitive points as a committee of their choosing

shall recommend as reasonable ; that these I'ates, rules, and regula-

tions shall be public ; that tbere shall be monthly meetings of the

association, composed of one representative from each railroad com-

pany ; that each company shall give five days' notice before some

monthly meeting of every reduction of rates or deviation from the

rules it proposes to make; that it will advise vi-lth the representa-

tives of the other members at the meeting relative to the proposed

modification, will submit the question of its proposed action to a

vote at that meeting, and, if the proposition is voted down, that it

will then give ten days' notice that it will make the modification

notwithstanding the vote before it puts the proposed change into

effect ; that no member will falsely_ bill any freight, or bill any

at a wrong classification ; and that any member may withdraw

from the association on a notice of thirty days,—appears to be a

contract tending to make competition fair and open, and to induce

steadiness of rates, and is in accord with the policy of the inter-

state commerce act. Such agreement cannot be adjudged to be a

contract or conspiracy in restraint of trade under the anti-trust act

when it is admitted that the rate'^ maintained under the same have

been reasonable, and that the tendency has been to diminish, rather

than to enhance, rates, and there is no other evidence of its conse-

quences or effect. Shiras, District Judge, dissenting. 53 Fed. Rep.

440, affirmed.

Same.—No monopofy of trade or attempt to monopolize trade within

the meaning of the anti-trust act is proved by such a contract.

[GO] Same.—The railroad ccmpanies who are parties to such a con-

tract do not thereby substantially disable themselves from the dis-

charge of their public duties

Appeal from the Circuit Court of the United States for

the District of Kansas. Affirmed.

Statement by Sanborn, Circuit Judge

:

This is an appeal from a decree of the circuit court dismissing a
bill brought by the United States a.sainst the Trans-Missouri Freight
Association and 38 railroad companies, under the provisions of the

act of congress of July 2, 1890, entitled "An act to pi'Otect trade and
commerce against unlawful restraints and monopolies," commonly
known as the " Sherman Anti-Trust Act," (2G Stat. 209, c. G47 : Rev.
St.- Supp. 7i>2,) to dissolve the association, and enjoin the railroad

companies from fulfilling an agreement with each other to have and
maintain joint rules, regulations, and rates for carrying freight

between competing points upon their several roads. The case was
heard on the bill and the answers of the several defendants.
The bill alleges that the defendant railroad companies were corpora-

tions and common carriers, and that they owned indeiiendent and
competing lines of railroad in that part of the United States west
of the Mississippi and Missouri rivers ; that they were engaged in

transporting freight among the states and to and from foreign na-
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tious, aud that they hact been encouraged to construct and maintain
these competing lines of railroad independent of each other by sub-
sidies and grants of lands from the United States and the people of
the states and territories west of these great rivers. The bill then
alleges that, not being content with the rates of frei.nlit they were re-
ceiving, intending oppressively to nugnieut tliose rates, to counteract
the effect of free competition upo)i them, to establish and maintain
arbitrary rates, aud to procure large sums of money from the people
of those states and territories en.uaged in interstate connnei'ce, they
entered into an agreement on March 15, 1SS9, which, as subsequently
modified, reads thus

:

" Memorandum of agreement, made and entered into this fifteenth
day of March, ISSO. by and between the following railroad companies,
viz. ; Atchison, Tnpeka {k Santa Fe Railroad, Chicago, Kock Island &
Pacific Railway, Chicago. St. Paul. Minneapolis & Omaha Railway.
Burlington & Missouri River Railroad in Nebraska. Penver & Rio
Grande Railroad, Denver & Rio Grande Western Railway, Fremont,
Elkhorn & Missouri Valley Railroad, Kansas City, Ft. Scott & Mem-
phis Railroad, Kansas City. St. Joseph & Council Bluffs Railroad,
Missouri Pacific Railway, Sioux City & Pacific Railroad, St. Joseph
& Grand Island Railroad, St. Louis & San Francisco Ra^l^^ay, Union
Pacific Railway, Utah Central Railway, and such other C(jnipanies
as may hereafter become iiarties hereto. Witnesseth, for the pur-
pose of mutual protection, by establishing and maintaining reasonable
rates, rules, and regulations on all freight traffic, both through and
local, the subscribers do hereby form au association, to be known as
the Trans-Missouri Freight Association, and agree to be governed
by the following provisions

:

" Article I.

" The traffic to be included in the Trans-ilissouri Freight Associa-
tion shall be as follows

:

" 1. All trafllic competitive between any two or more members
hereof passing between points in the following described territory,

commencing at the Gulf of Mexico, on the 95th meridian ; thence north
to the Red River ; thence via that river to the eastern boundary line

of the Indian territory ; thence north by said boundary line and the
eastern line of the state of Kansas to the Missouri river, at Kansas
City ; thence via the said Missouri river to the point of intersection

of that river with the eastern boundary of Montana ; thence via tlie

said eastern boundary line to the international line,—the foregoing
to be known as the ' Missouri River line

;

' thence via said international

line to the Pacific coast ; thence via the Pacific coast to the inter-

national line between the United States and Mexico ; thence via said
international line to [61] the Gulf of Mexico, and thence \ia said

Gulf to the point of beginning. Including business between points on
the boundary line as described.

" 2. All freight traffic originating within the territory as defined in

the first section when destined to points east of the aforesaid Missouri
river line.

" EXCEPTIOKS.

"(a) The D. & R. G. and the D. & R. G. W., except their business

to and from points In 'Colorado ^est of the D. & R. G. line between

Denver and Trinidad; also business via their lines betAyeen points in

Colorado and points in Utah.
"All local business between Denver and Trinidad and intermediate

points ; all local business of the A., T. & S. F. between Pueblo and
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Canon City, Colo. ; all stone traffic having both origin and destination
within the state of Colorado.

" The jurisdiction of this association, in so far as the business of
the Denver & llio Grande and the Denver and Rio Grande Western
Railway (jcmpanies is concerned, covers the following traffic, namely

:

"All freight traffic to, from, or through all common or .junction
points in the states of Nebraska and Kansas and the Indian Territory,
originating at or destined to Denver, Colorado Springs, Pueblo, or
Trinidad.

"All freight traffic between Ogden, Spanish Fork, and intermediate
points on the one hand, and to, from, or through points in Kansas or
Nebraska upon or east of the 103d meridian, on the other hand.

" Traffic which may l)e excluded under the application of the above
is only such as may be delivered to or received from the Denver &
Rio Grande Railroad and Denver and Rio Grande Western Railway.

"(b) Traffic included in the Trans-Continental and International
Association.

"(c) Traffic passing between points in Kansas or Nebraska and
Mississippi river points, Carondelet and south ; also traffic passing
between iwiuts in Kansas or Nebraska and points in the southern
states east of the Jlississippi river and south of the south line of
Kentucky and ^'irginia. regardless of the route by which the business
crosses the Mississippi or Ohio rivers.

"(d) Traffic passing between Missouri river points and points in the
territory east -of said river.

"(e) All traffic to points on the Northern Pacific and Manitoba Rail-

ways.
"(f) Traffic to points in Arkansas.
"(g) Coal, stone, and gravel from Colorado, Wyoming, and Dakota,

to points in Kansas and Nebraska, and to Sioux City, Council Bluffs,

or Pacific .Junction, Iowa, St. .Joseph, Kansas City, or Boswell, Mo.
"(h) The interchange of traffic with the Colorado Midland and

South Park Companies, to or from Aspen, Colorado, Glenwood Springs,

Colorado, and intermediate points, including coal branches therefrom,
and Buena "i'ista, Colorado, and Leadville, Colorado.

"(i) Business to and from Florence, Colorado, by all lines.

"Article II.

" Section 1. The association shall, by unanimous vote, elect a chair-

man of the organization. The chairman may be removed by a two-
thirds vote of the members.

" Sec. 2. There shall be regular meetings of the association at Kan-
sas City, unless notice shall be given by the chairman that the business
to be transacted does not warrant calling the members together, which
notice shall be given not less than four days before the day set for

the meeting. AVhen a meeting, regular or special, is convened, it shall

be Incumbent upon each party hereto to be represented by some officer

authorized to act definitely upon any and all questions to be con-

sidered. Each road shall designate to the chairman one person who
shall be held personally responsible for rates on that road. Such
person shall be present at all regular meetings when possible, and
shall represent his road, unless a superior officer is present. If unable
to attend, he shall send a substitute, with written authority to act

upon all questions which may arise, and the vote of such substitute

shall be binding upon the company he represents.
" Sec. 3. A committee shall be appointed to establish rates, rules,

and reg- [62] ulations on the traffic subject to this association, and to

consider changes therein, and make rules for meeting the competi-

tion of outside lines. Their conclusions, when unanimous, shall be
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made effective when they so order ; but if they differ the question at
issue shall be referred to the managers of the lines parties hereto, and
if they disagree it shall be arbitrated in the manner provided in
article 7.

" Sec. 4. At least five days' written notice prior to each monthly
meeting shall be given the chairman of any proposed reduction in
rates, or change in any rule ov regulation governing freight traffic;
eight days in so far as applicable to the traffic of Colorado or Utah.

" Sec. 5. At each monthly meeting the association shall consider
and vote upon all changes proposed of which due notice has been
given, and all parties shall be bound by the decision of the associa-
tion so expressed, unless then and there the parties shall give the
association definite written notice that in ten days thereafter they
shall make such modification, notwithstanding the vote of the asso-
ciation : provided, that, if the member giving notice of the change
shall fail to be represented at the meeting, no action shall be taken
on its notice, and the same shall be considered withdrawn. Should
any member insist upon a reduction of rate against the views of
the majority, or if the ma,iority favor the same, and if, in the judg-
ment of said majority, the rate so made affects seriously the rates
upon other traffic, then the association may, by a majority vote upon
such other traffic, put into effect corresponding rates, to take effect

upon the san;e day. By unanimous consent any rate, rule, or regulation
relating to freight traffic may be modified at any meeting of the asso-
ciation without previous notice.

" Sec. 6. Notwithstanding anything in this article contained, each
member may, at its peril, make at any time, without previous notice,

such rate, rule, or regulation as may be necessary to meet the com-
, petition of lines not members of the association, giving at the same
time notice to the chairman of its action in the premises. If the
chairman upon investigation shall decide that such rate is not neces-
sary to meet the direct competition of lines not members of the
association, and shall so notify the road making the rate, it shall

immediately withdraw such rate. At the next meeting of the associa-

tion held after the making of such rate it shall be reported to the
association, and, if the association shall decide by a two-thirds vote
that such rate was not made in good faith to meet such competition,

the member offending shall be subject to the penalty provided in

section 8 of this article. If the association shall decide by a two-
thirds vote that such rate was made in good faith to meet such com-
petition, it shall be considered as authority for the rate so made.

" Sec. 7. All arrangements with connecting lines for the division of
through rates relating to traffic covered by this agreement shall be
made by authority of the association : provided, however, that when
one road has a proprietary interest in another the divisions between
such roads shall be what they may elect, and shall not be the prop-

erty of the association : provided, further, that as regards traffic

contracts at this date actually existing between lines not having
common proprietary interests, the same shall be reported, so far as

divisions are concerned, to the association, to the end that divisions

with competing lines may, if thought advisable by them, be made on
equally favorable terms.

" Sec. 8. It shall be the duty of the chairman to investigate all

apparent violations of the agreement, and to report his findings to

the managers, who shall determine by a majority vote (the member
against whom complaint Is made to have no vote) what, If any,

penalty shall be assessed, the amount of each fine, not to exceed one

hundred dollars, to be paid to the association. If any line party

hereto agi-ees with a shipper, or any one else, to secure a reduction
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or clmnge in rates, or change in the rules or regulations, and if is

shown upon investigation by the chairman that such an arrangement
was effected, and traffic thereby secured, such action shall be reported
to the managers, who shall determine, as above provided, what, if any,
penalty shall be assessed.

" Sec. 9. Whicn a penalty shall have been declared against any mem-
ber of this association, the chairman shall notify the managing officer

of said com- [63] pany that such fine has been assessed, and that
within ten days thereafter he will draw for the amount of the fine;

and the draft, when presented, shall be honored by the company thus
assessed.

' Sec. 10. All flne.s collected to be used to defray the expenses of the
association, the offending party not to be benefited by the amounts
it may pay as fines.

" See. 31. Any member not present or fully represented at roll call

of general or special meetings of the freight association, of which
due and proper notice has been given, shall be fined one dollar, to be
assessed against his company, unless he shall have previously filed

with the chairman notice of inability to be present or represented.

"Article III.

" The duties and power of the chairman shall be as follows

:

" Section 1. He shall preside at all meetings of the association, and
make and keep a record thereof, and promulgate such of said proceed-
ings as may be necessary to inform the parties hereto of the action

taken by the association.
" Sec. 2. He shall at all times keep and publish for the use of

the membei's a full record of the rates, rules, and regulations prevail-

ing on all lines parties hereto on business covered by this agrecifient,

and each of the part4es»hereto agrees to furnish such number of copies

of the rates, rules, and regulations issued by it as the chairman may
require.

" Sec. 3. He shall construe this agreement and all resolutions

adopted thereunder, his construction to be binding until changed by
a majority vote of the association.

" Sec. 4. He shall publish in joint -form all rates, rules, or regula-

tions which are general in their character and apply throughout the
territory of the association, and shall also publish in the manner above
such rates, rules, or regulations applying on traffic common to two
or more lines as may be agreed upon by the lines in interest.

" Sec. 5. He shall be furnished with copies of all waybills for freight

carried imder this agreement when called for, and shall furnish such
statistics as may be necessary to give members general information
as to the traffic moved, subject to the provisions of the Interstate Com-
merce Railway Association agreement as to lines members thereof.

" Sec. G. He shall render to each member of the association monthly
statements of the expenses of the association, showing the proportions
due from each, and shall make drafts on members for the different

amounts thus shown to be due.
" See. 7. He shall hear and determine all charges of violations of

this agreement, and assess, collect, and dispose of the fines for sucli

violations as provided for herein.
" Sec. 8. The chairman shall be empowered to authorize lines in the

association to meet the rates of another line or other lines in the as-

sociation when in his judgment such action is justified by the cir-

cumstances ; this, however, not to act in any way as an indorsement
of an unauthorized rate made by any member.

" Sec. 9. Only parties interested shall vote upon questions arising
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under tbe agreement, and in case of doubt the chairman sh:ill decide
as to whether any party is so interested or not, subject to aiipeal, as
provided by section 3 of article 3 of the agreement.

"Aeticle IV.

"Any willful under-billing in weights or billing of freight at wrong
classification shall be considered a violation of this agreement, and the
rules and regulations of any weighing association or inspection bureau
as established by it, or as enforced by its officers and agents, shall be
considered binding under the provisions of this agreement, and any
willful violation of them shall be subject to the penalties provided
herein.

"Aeticle V.

" The expenses of the association shall be borne by the several par-
ties in such proportion as may be fixed by the chairman. Any member
not satisfied with the allotment so made may appeal to the associa-
tion, which shall, at [64] its first regular meeting thereafter, deter-
mine the matter, which may be done by a two-thirds vote of the
members.

" Article VI.

" There shall be an executive committee of three members, to be
elected by unanimous vote. The committee shall approve the appoint-
ment and salaries of necessary employes, except that of the chairman,
and authorize all disbursements. All action of this committee shall
be unanimous.

" Article VII.

" In case the managers of the lines parties hereto fail to agree upon
any question arising under this agreement that shall be brought
before the association, it shall be referred to an arbitration board,
which shall consist of three members of the executive board of the
Interstate Commerce Railway Association : provided, however, that,

in case of arbitration in which the members of this association only
are interested, they may, by unanimous vote, substitute a special
board.

" Aeticle VIII.

" This agreement shall take effect April 1, 1889, subject thereafter
to thirty days' notice of a desire on the part of any line to withdraw
from or amend the same."

The bill further alleges that this agreement took effect April 15,

1889 ; that under it rules, regulations, and rates for carrying freight
over the railroads of the defendant companies were fixed by the asso-

ciation, and have since been maintained by them ; that since that
date these railroad companies have declined and refused at all times
to fix or give rates for the carriage of freight based upon the cost of
constructing and maintaining their several lines of railroad and the
cost of carrying freights over the same, and such other elements as

should be considered in establishing tariff rates upon each particular

road ; and that the people engaged in interstate commerce have been
compelled to pay the arbitrary rates of freight, and to submit to the

arbitrary rules and regulations established and maintained by the

association formed under the agreement, and have been and are de-

11808—VOL 1—06 M 13

Digitized by Microsoft®



19-1: 58 FEDERAL REPORTER, 61.

Statement" of the Ca^c.

prived of the heiiefits that might be expected to flow from free couipe-

tition between the several lints of railroad of the defendant com-
panies, and that in this way the defendant companies have combined
in restraint of trade and commerce among the states, and have at-

tempted to monopolize, and have monopolized, a part of this commerce.
Three of the railroad companies were not members of the associa-

tion, and will not be further noticed. The answers of the in compa-
nies who were members of the association are substantially the same.
The first defense in these answers is that the interstate commerce
law of February 4, 1SS7. entitled "An act to regulate commerce,"
(24 Stat. ;;70. c' 1(!4; Rev. St. Supp. 529,) and the acts amendatory
thereof, constitute a complete code of laws regulating that part of

commerce among the states and with foreign nations which relates

to transportation, and that the act of .July 2, 1890, is not applicable

to. and does not govern, them or their actions.

Coming to the merits of the suit, these defendants admit that they

are common carriers: that, with some exceptions not important here,

they owned independent and competing lines of railroad in that part

of the United States wc^t of the Missouri and ^Mississippi rivers,

and that they were engaged in the transportation of freight among
the states and territories, and to and from foreign nations, in that

region, but they deny that they owned the only through lines of rail-

road engai^'cd in that business there; and allege that there were sev-

eral others, to wit, the Northern Pacific Railroad Company, the Great
Northern Railway Company, the Southern Pacific Railroad Company,
and the Texas Pacific Railroad Company. They admit that some of

them wei-e assisted and encourageil to construct and maintain through
competing lines of railroad, independent of each other, by subsidies,

land grants, and donations from the United States, and from the
podjili.' of the various states and territories west of the great rivers.

They admit that they entered into the agreement March 15, 1889, and
that rules, regulations, and rates of freight have since been fixed and
changed by the .issoiiation thus formed, and that they have complied

[65] with and maintained them. They deny, however, that at the

time they entered into the agreement they were dissatisfied with the

rates of freight they were receiving. They deny that they intended,

in connection with the formation of the association or otherwise, to

unjustly or oppressively augment such rates, or to counteract the

effect of free competition on prices or facilities of transportation, or

to establish or to maintain arbitrary rates, or to prevent any one of

the defendants from reducing rates, or to procure unreasonably great
sums of money from the people of the states and territories west of

the great rivers engaged in interstate commerce. They deny that
the formation ami operations of the association have had any such
effects, but aver that they have tended to decrease rates, and to bene-

fit the people and the roads. They deny that they had any inten-

tion by the formation of the association to monopolize or attempt to

monopolize the freight traflic of the region affected by it, and deny
that it has had any such effect. They allege th.at they were sub.iect

to the provisions of the act of congress of February 4, 1887, entitled,
" An act to regulate commerce," and the acts amendatory thereof.

They aver that under that act they v.'ere required to make all charges
reasonable and just ; that they were prohibited from making any un-
just discriminations, or any undue or unreasonable preferences, or from
giving any undue advantages, and that they were required to estab-

lish a classification of freight and rates of freight, and to publish and
file witli the interstate eonmierce commission schedules showing this

classification and these r.ates, and then to aljide by and maintain
tlK'nj ; tli.-it. in order to comply with this law, consultation hetween
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and concerted action of tbe railroad companies conducting the trans-
portation business west of the great rivers was essential ; and that
they made this agreement and formed this association In order that
they might more efCectually comply with the provisions of this law
than they could do acting independently. They allege that the rates they
have established and maintained have been reasonable and just

;

that since the organization of the association more than 200 reduc-
tions of rates have been made through Its action ; that their agree-
ment forming the association was filed with the Interstate commerce
commission under the act, and that the rules, regulations, and rates
they have established and maintained have been in strict conformity
to the provisions thereof. They deny that the people have been de-

prived of the benefits which might be expected to flow from free
competition in the business of transportation, and allege that the
utmost freedom compatible with obedience to the interstate commerce
act and with the preservation of the existing agencies of competition
prevails, and they insist that their association and action under this

contract constitute no combination or conspiracy in restraint of inter-

state or International commerce.
The opinion filed by the court below when the bill was dismissed is

reported in 53 Fed. Hep. 440.

J. W. Ady, for appellant.

George R. Peck and Joel F. Vaile, {A. L. Williams, N. H.
Loom is. R. W Blair. John J/. Thurston, 0. J/. Spencer.^

G. A. Mosman, J. D. Strong, and W. F. Guthrie, on the

briefs,) for appellees.

Before Sanborn, Circuit Judge, and Shieas and Thayer,

District Judges.

Sanborn, Circuit Judge, after stating the facts as above,

delivered the opinion of the court.

Contracts between comiDeting corporations, commonly
termed " pooling contracts," to divide their earnings from

the transportation of freight in fixed proportions, have long

been held void by the courts as against public policy. Such
contracts do not simply restrict competition, they tend to

destroy it; and, if they do not effect that result, it is only

because they do not completely accomplish their [66] main

purjDOse. When acting independently, the spur of self-inter-

est drives each corporation to furnish the people with the

best accommodations and the safest and most rapid trans-

portation at the lowest profitable rates, in order that it may
attract larger patronage and gather increased gain. But

under the operation of a pool this incentive to exertion is

Digitized by Microsoft®



196 58 FEDERAL KEPORTEE, 66.

Opinion of the Court.

withdrawn. Each carrier finds it to its interest to enhance

the price of carriage, and finds that its profits are not sensi-

bly diminished by furnishing poor facilities for transporta-

tion and inexpensive and mean accommodations. In 1887

congress recognized and adopted this rule of public policy,

and by section 5 of "An act to regulate commerce," com-

monly called the " Interstate Commerce Act," (24 Stat. 379,

c. 104; Eev. St. Supp. 529,) prohibited such contracts be-

tween common carriers engaged in interstate or international

commerce. Tliat act, liowever, prohibited contracts for the

pooling of freights of different and competing railroads only;

it prohibited contracts that tlaus destroyed competition; it

did not prohibit all contracts that in any way restricted or

3'egulatpd competition. By the act of July 2, 1890, entitled

"An act to protect trade and commerce against unlawful re-

straints and monopolies," commonly called the "Anti-Trust

Act," (26 Stat. 209, c. 647; Eev. St. Supp. 762,) congress

provided that:

" Section 1. Every contract, combination in the form of trust or
otherwise, or conspiracy, in restraint of trade or commerce among the
several states, or with foreign nations, is hereby declared to be illegal.

Every person who shall make any such contract or engage in any such
combination or conspiracy, shall be deemed guilty of a misdemeanor.

" Sec. 2. Every person who shall monopolize, or attempt to monopo-
lize, or combine or conspire with any other person or persons, to

monopolize, any part of the trade or commerce among the several

states, or with foreign nations, shall be deemed guilty of a misde-
meanor."

" Sec. 4. The several circuit courts of the United States are hereby
invested with jurisdiction to prevent and restrain violations of this

act"

The government bases this suit on these provisions of the

latter act. It claims that the contract in question, and the

association formed under it, are illegal on three grounds:

First, because the contract prevents free and unrestricted

competition between competing lines of railroad ; second, be-

cause it tends to create a monopoly; and, third, because the

railroad corporations have through this contract abandoned

the discharge of some of their duties to the public.

The first ground stated is chieflj' relied on, and it presents

questions of deep interest, the decision of which must have

a far-reaching and important influence on the transporta-

tion system of the nation. The government does not claim
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that the contract and association assailed effected a pooling

of freights, or that they tend to retard improvement in the

facilities afforded for safe, quiclc, and convenient trans-

portation, or that they are obnoxious to any of the provisions

of the interstate commerce act; but it insists that the anti-

trust act prohibits all contracts and combinations between
competing railroad corporations Avhich in any manner re-

strict free competition. The argument is, the anti-trust

act prohibits any contract between competing railroad com-
panies that restricts com- [67] petition. This contract re-

stricts competition; therefore it is illegal. Is, then, every

contract bet\veen competing railroad companies that in any

manner imposes a restriction upon competition a " contract

in restraint of trade '' and illegal within the meaning of the

anti-trust act? Is the existence of restriction upon compe-

tition the standard by which the legality of these and all

other contracts must be measured under that act? and, if

not, by what standard shall their legality be determined?

These are questions that the position of the government com-

pels us to consider before we can determine whether or not

this contract is void. Their determination demands a care-

ful examination and construction of that part of the anti-

trust act which declares that " every contract, combination

in the form of trust or otherwise, or conspiracy, in restraint

of trade or commerce among the several states," is illegal.

No definition of these terms is found in this act, but the

terms are not new. For more than 200 years before it was

passed the courts of England and Ameiica had from time to

time declared that certain classes of contracts in restraint of

trade were against public policy, and therefore illegal and

void under the coimnon law. The line of demarcation be-

tween these illegal contracts and the innumerable valid

agreements that are daily made in the business world had

been drawn by long lines of decisions, and had been re-

peatedly pointed out by the supreme court of the United

States. Giihs v. Gas Co., 130 U. S. 396, 409, 9 Sup. Ct.

Rep. 553 ; Fowle v. Park, 131 U. S. 88, 9 Sup. Ct. Rep. 658.

Two years before its passage congress had enacted the inter-

state commerce law. They had there provided a code of

rules and established a commission for the express purpose
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of regul.ating that part of interstate and international com-

merce which relates to transportation. Under these circum-

stances, three well-settled rules of construction must be ap-

plied to ascertain the meaning and scope of the act

:

(1) It must be read in the light of all general laws upon

the same subject in force at the time, of the passage of the

act.

(2) Where words have acquired a well -understood mean-

ing by judicial interpretation, it is to be presumed that they

are used in that sense in a subsequent statute, unless the

contrary clearly appears.

(3) Where congress creates an offense, and uses common-

laAv terms, the courts may properly look to that body of

jurisprudence for the true meaning of the terms used, and,

if it is a common-law offense, for the definition of the offense

if it is not clearly defined in the act adopting or creating it.

U. S. V. Armstrong, 2 Curt. 446; V. S. v. Coppersmith, 4

Fed. Eep. 198 ; In re Greene, 52 Fed. Rep. 104, 111 ; Mc-

Cool V. Smith, 1 Black, 459, 469 ; McDonald v. Hovey, 110

U. S. 619, 628. 4 Sup. Ct. Kep. 142.

Thus -^^e arc brought to a consideration of the statutes

in force and the decisions that had been rendered when this

act was passed to determine what contracts in restraint of

trade were then illegal, for it is clear both from the rules to

which ^\c. have referred and from the title of the act, viz.

"An act to protect trade and commerce against unlawful re-

straints and monopolies," that it was [68] such contracts,

and such contracts only, that congress iiatended to declare

unlawful and criminal in interstate commerce.

Under the common law, the ground on which contracts

in restraint of trade were declared unlawful was that they

were against public policy. But when it becomes necessary

to consider grounds of public policy in the determination

of a case, it is well to bear in mind the oft-quoted remarks

of Justice Burrough in Richardson v. Mellish, 2 Bing. 252,

that public policy " is a very unruly horse, and when you

once get astride of it you never know where it will carry

you. It may lead you from the sound law." Public policy

changes with the changing conditions of the times. It is

hardly to be expected that a people who are transported by
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steam with a rapidity hardly conceived of a century ago,
who are in constant and instant communication with each
other by electricity, and who carry on the most important
commercial transactions by the use of the telegraph while
separated by thousands of miles, will entertain precisely the
same views of what is conducive to the public welfare in

commercial and business transactions as the people of the
last century, who lived when commerce crept slowly along the

coasts, shut out of the interior by the absence of roads, and
hampered by an almost impassable ocean. In 1415 a writ

of debt was brought on an obligation by one John Dier, in

which the defendant alleged the obligation in a certain

indenture which he put forth, and on condition that if the

defendant did not use his art of a dyer's craft, within the

city where the plaintiff, etc., for half a year, the obligation

to lose its force, and said that he did not use his art within

the time limited. Hull, J., said :
" In my opinion, you might

have demurred upon him that the obligation is void, inas-

much as the condition is against the common law: and, per

Dieu, if the plaintiff were here, he should go to \ : ison till

he paid a fine to the, king." Y. B., 2 Hen. V. fol. 1
,
pi. 26.

In 1841, Lord Langdale, master of the rolls, helci that a

contract made by a lawyer not to practice his profession in

Great Britain for 20 years was not against public policy,

and that it was valid. Whittaker v. Hoive, 3 Beav. 383.

In 1843, the court of exchequer held that an agreement not

to practice as a surgeon dentist, in London or in any other

town, where the plaintiffs might have been practicing was
reasonable and lawful so far as it related to London, but

against public policy and void as to the other toAvns. Mallan

V. May, 11 Mees. & W. 652, 667. In 1869, Vice Chancellor

James sustained a contract by vendors not to carry on or

allow others to carry on in any part of Europe the manufac-

ture or sale of certain kinds of leather so as in anj' way to

interfere with the exclusive enjoyment by the purchasing

company of the manufacture and sale thereof, and issiied

an injunction to enforce it. Cloth Co. v. Lorsont, L. R. 9 Eq.

345. In 1889 the supreme .court of New York sustained a

contract not to manufacture or sell thermometers or storm

glasses throughout the United States for 10 years. Ther-
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mo??ietcr Go. v. Pool, 51 Hun, 157, 163, 4 N. Y. Siipp. 861.

And in 1891 the supreme court held that a contract of a rail-

road corporation giving the Pullman Southern Car Com-

[69] pany the exclusive right to furnish all drawing room
and sleeping cars required by that road during a period of

15 years was not an illegal restraint of trade, and sustained

it. OJiieciijo, etc., R. Co..\. Pvllman Southern Car Co., 139

U. S. 79, il Sup. Ct. Kep. 490. It is Avith the public policy

of to-day, as illustrated by public statutes and judicial de-

cisions, that we have now to deal. In considering that subject,

we a 'e not to be governed by our own views of the interests of

the people, or by general considerations tending to show

what policy would probably be wise or unwise. Such a

standard of determination might be unconsciously varied

by the personal views of the judges who constitute the court.

The public policy of the nation must be determined by its

constitution, laws, and judicial decisions. So far as they

disclose it, it is our province to learn and enforce it ; be-

yond that it is unnecessary and unwise to pursue our in-

quiries. Vidal V. GirarcVs Ex''rs, 2 How. 127, 197; Swnnn v.

Swann, 21 Fed. Eep. 299.

Turning first, then, to the decisions, we find that it has

long been nettled that contracts or combinations of the pro-

ducers or dealers in staple commodities of prime neces-

sity to the people, to restrict or monopolize theit supply or

enhance their price, pooling contracts, or combinations be-

tween such producers or dealers to divide their profits in

certain fixed proportions, and pooling contracts or combina-

tions between competing common carriers, are illegal re-

straints of trade, and void; while contracts or combinations

between employers or workmen to fix and abide by certain

prices for labor or services may be valid in their inception,

but become illegal restraints of trade whenever the associa-

tions form^jj under them interfere wilh the freedom of those

who are not members to refuse to abide by their prices, or to

employ or be employed at other rates, or whenever such asso-

ciations undertake to prevent nonmembers from using their

property or their labor as they see fit. The main pur-

pose of contracts of these classes that are thus held illegal is

to suppress, not simply to regulate, competition; and, if
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suppression is not effected, it is because the contracts fail to

accomplish their purpose. It is evident that there is a wide
difference between such contracts and those the purpose of

which is to so regulate competition that it may be fair, open,

and healthy, and whose restriction upon it is slight, and only
that which is necessary to accomplish this purpose. It does

not necessarily follow that contracts of the latter class con-

stitute illegal restraints of trade because those of the former
clashes do.

To maintain his proposition that any contract between

common carriers that restricts competition in any degree is

an illegal restraint of trade, the counsel for the government
has cited numerous cases where such expressions as the fol-

lowing are found in the opinions of the courts :
'• The people

have a right to the necessaries and convenieiaces of life at a

price determined by the relation of supply and demand, and
the law forbids any agreement or combination v.herebv that

price is removed beyond the salutary influence of legitimate

competition." De IVUt Wire-Cloth Co. v. New Jersey Wire-

Cloth Co., (Com. PI. X. Y.) 14 N. Y. Supp. 277. [70] " It

is against the general policy of the law to destrov or interfere

with free competition, or to permit such interference or de-

struction." Stewart v. Transportation Co.. 17 jSIinn. 37-2,

(Gil. 348.) " Combinations and conspiracies to enhance the

price of any article of trade and commerce are injurious to

the public." People v. Fisher, 14 Wend. 9. " Whatever

destroys, or even restricts, competition in trade is injurious,

if not fatal, to it." Rooker v. Vandewater, 4 Denio, 349, 353.

A careful and patient examination of the cases cited, how-

ever, discloses the fact that the contracts considered in those

cases, which are not of doubtful authority, Avere of one of the

classes to which we have referred, or rest upon some other

ground than the existence of restriction upon competition.

They were cases involving contracts of competing producers

or dealers to limit the supply and enhance the price of, or to

monopolize, staple commodities, like Morris Run Coal Co. v.

Barclay Coal Co., 68 Pa. St. 173; India Bacjging Ass^n v.

B. Koch & Co., 14 La. Ann. 168; U. S. v. Jellico Blountain

Coal c& Coke Co., 46 Fed. Rep. 432; Lumber Co. v. Hayes,

76 Cal. 387, 18 Pac. Rep. 391; De Witt Wire-Cloth Co. v.
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New Jersey V^ire-Cloth Co., (Com. PL N. Y.) 14 N. Y. Supp.

277; Salt Co. v. Guthrie, 35 Ohio St. 666; and People v.

North River Siiciar Re-fining Co., 54 Hun, 354, 7 N. Y. Supp.

406; or cases involving pooling contracts, like Craft v. Mc-

Conoughy, 79 111. 346 ; Hooker v. Vanclewater, 4 Denio, 349

;

Stindon v. Allen. 5 Denio, 434; Anderson v. Jell, (Ky.) 12

S. W. Eep. 670: GiUs v. Gas Co.. 130 U. S. 396, 9 Sup. Ct.

Eep. 553; ][orrni v. Railroad Co., 55 N. H. 531; Denver d;

N. 0. Ry. Co. V. Atchison, T. A S. F. R. Co., 15 Fed. Rep.

650 ; and Woodruff v. Berry, 40 A.rk. 252 ; or cases involving

combinations of worltmen which compelled nonmembers to

abide hj the prices for labor which they had fixed or to aban-

don their employment, lilte People v. Fisher, 14 VVend. 9, and

U. S. V. Workingmen's Amalgamated Council, 54 Fed. Rep.

994, 1000; or cases where tlie contr^icts were ultra vires the

corporations, and their purpose and effect was to monopolize

trade, like Railroad Co. v. Collins, 40 Ga. 582 ; Hazlehurst v.

Railroad Co., 43 Ga. 13; and W. U. Tel. Co. v. American

Union Tel. Co., 65 Ga. 160; or cases of questionable author-

ity, lilve Com. v. Carlisle, Brightly, N. P. 36, 39. See, contra.

Snow V. ^Yheeler, 113 Mass. 179, 185; Bowen v. ^fatheson, 14

Allen, 499; SkrainJxa v. Schnrringluivsejt, 8 Mo. App. 522;

and Careir v. Rutherford, 106 Mass. 1, 14. It was natural that

in the discussion of contracts of these classes the courts should

condemn in unmeasured terms the suppression of competition,

but in none of these cases were they required to bold, and in

none of them did they hold, as we understand the opinions

when read in relation to the facts of the cases respectively,

that every restriction of competition by contracts of compet-

ing dealers or carriers was illegal. These decisions rest upon
broader ground,—on the ground that the main purpose of the

obnoxious contracts was to suppress competition,- and that

they thus tended to effect an unreasonable and unlaAvful re-

straint of trade: they rest on the well-settled rules, and come
Avithin the well-defined classes, to which we have above

referred.

[71] A more extended view of the authorities strengthens

this conclusion, and makes plain the line of demarcation

which separates legal contracts that incidentally restrict

competition from illegal contracts in restraint of trade. The
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decision in the leading case upon this subject, {Mitchel v.

Reynolds, 1 P. Wms. 181, 1 Smith, Lead.- Cas.
|
Tth Amer.

Ed.] pt. 2. p. 708,) the case which Chief Justice Fuller says
is the foundation of the rule in relation to the invalidity of
contracts in restraint of trade, {Gihhs v. Gas Co., 130 U. S,

409, 9 Sup. Ct. Rep. 553,) held that a contract that clearly

restricted competition was not an illegal restraint of trade.

The action was upon a bond the condition of which was that
the obligor, who -was the assignor of a lease of a bakehouse
and messuage in the parish of St. Andrews, Holborn, would
not exercise his trade of a baker within that parish for three

years. The contract was held valid, and the action sustained.

This decision was rendered in 1711. Chief Justice Parker,
in delivering it, declared that contracts in partial restraint

of trade were valid if made upon sufficient consideration, but
that contracts in general restraint of trade were illegal,

because they deprived the party restrained of his livelihood

and the subsistence of his family, and the public of a useful

member. The point actually decided, that contracts in par-

tial restraint of trade may be sustained, has been uniformly

approved, but in the development of the law applicable to,

this subject there has been added to it the further condition

that the restriction imposed must be reasonable in view of

all the facts and circumstances of each particular case. The
remark of Chief Justice Parker that contracts in general

restraint of trade are illegal—a remark that was not neces-

sary to the determination of the question before him—has

been, to say the least, greatly modified by subsequent deci-

sions. There is a plain tendency in the later authorities to

repudiate the proposition that' there is any hard and fast

ride that contracts in general restraint of trade are illegal,

and to apply the test of reasonableness to all contracts,

whether the restraint be general or partial. In Tallis v.

Tallis, 1 El. & Bl. 391, the court of queen's bench held, in

1853, that a covenant restricting competition, which bound

the covenantor not to exercise his trade of a canvassing pub-

lisher in London or within 150 miles of the general post

office, or in Dublin or Edinburgh, or within 50 miles of either,

or in any other town Avhere the covenantee or his successors

had an establishment or might have had one within six
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nionths preceding, was not an illegal restraint of trade, and

enforced it. In Mogul Steamship Co. v. McGregor, Gotv dj

Co., 21 Q. B. Div. 544, certain shipowners engaged in the

carrying trade between London and China had formed an

fissociatio]! for the purpose of keeping up the rate of freights

in the tea trade, and securing that trade to thenaselves. They
accomplished this jDurpose b}'' allowing a rebate of 5 per ceni.

on all freights paid by shippers who shipped in their vessels

only, and thus partially or entirely excluded the plaintiffs,

v,ho were competing shipowners, from the tea-carrying trade.

The latter brought suit for an injunction and damages, but

notwithstanding the obvious restriction upon free competi-

tion. Lord Coleridge held that the associa- [72] tion was not

an unlawful combination in restraint of trade, and gave judg-

ment for the defendants. This decision was rendered in 1888.

It was sustained on appeal, (23 Q. B. Div. .598,) and finally

affirmed by the house of lords, (App. Cas. 1892, p. 25.) Li

Ferl-iiis v. Lyman, 9 Mass. 522, the supreme judicial court of

Massachusetts held, in 1813, that a contract by a merchant

Tiot to be interested in any voyage to the northwest coast of

America was not invalid as in restraint of trade. In Match
Co. V. Roeher, 106 N. Y. 473, 13 N. E. Eep. 419, a contract of

a match manufacturer never to mantifacture or sell any

friction matches in the District of Columbia, or in any part

of the United States except Idaho and Montana, was sus-

tained and enforced. In No.vigation Co. v. Winsor, 20 Wall.

64, decided in 1873, a contract between two steam navigation

companies engaged in the business of transportation on the

rivers, bays, and waters of California, and on the Columbia

river and its tributaries, respectively, was declared by the

sujDreme court not to be in restraint of trade, although it

IDrohibited the use of a certain steamer in the waters of Cali-

fornia for 10 years. And in 1890 the supreme court of New
Hampshire in an exhaustive and persuasive opinion held that

contracts by which a railroad corporation leased its road and

rolling stock to a competitor for many years were not neces-

sarily against public policy or void at common law, when the

purpose of the contracts and combinations did not appear

to be to raise the rate of transportation above the standard of

fair compensation, or to violate any duty owing to the public
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by noncompeting companies. iVanchester, etc., R. Go. v.
Concord R. Co. (N. H.) 20 Atl. Eep. 383. If further au-
thority is wanted for the proposition that it is not the
existence of the restriction of competition, but the reasonable-
ness of that restriction, that is the test of the validity of
contracts that are claimed to be in restraint of trade, it will
be found in Foidc v. P<,rk, 131 U. S. 88, 97, 9 Sup. Ct. Rep.
',)o8: Gibis v. Gas Co. 130 IJ. S. 39(1. 9 Sup. Ct. Eep. r,,-.3:

/n PC Greene, rr2 Fed. Eep. 104. 118; Homer v. Graves, T

Bing. 73.-J, 743 ; Hulhard v. Miller, 27 ^Slich. 15. 19 ; Rousillo,,

\. Roiisillon. 14 Ch. Div. 351, 303 ; Cloth Co. v. Lorsont, L. E.
Eq. 345, 354; Wicl^ens v. Evans, 3 Younge & J. 318;

Ontario Salt Co. v. Merchants Salt Co., 18 Grant, Ch. 540;
Mallan v. Mai/. 11 ]\Iees. c^- W. 052, 057 ; Whittaker v. Howe,
3 Beav. 383; Kellogg v. Larkin, 3 Pin. 123, 150; Becd v.

Citcse, 31 Midi. 490: Skrainka v. Sclinrriiighansen, 8 Mo.
App. 522. 525: ^Yiggins Ferry Co. v. Chicago (0 .1. R. Co., 73

Mo. 389; Gloucester Isinglass d- Glue Co. v. Russia Cement
Co.. 154 Mass. 92, 94, 27 N. E. Eep. 1005 ; Thermometer ( 'o. x.

Pool, 51 Hun, 157, 1C3, 4 N. Y. Supp. 861; Association v.

^yalsh, 2 Daly, 1; Hodge v. Sloan, 107 N. Y. 244; 17 N. E.

liep. 335: Brown v. Rounsarcll, 78 111. 589; Jones v. Clif-

ford's Ex?r, 5 Fla. 510, 515.

From a review of these and other authorities, it clearly

appears that when the anti-trust act was passed the rule had

become firmly established in the jurisprudence of England
and the United States that the validity of contracts restrict-

ing competition was to be determined by the reasonableness

of the restriction. If the main purpose or natural and in-

evitable effect of a contract was to suppress [73] competi-

tion or create a monopoly, it was illegal. If a contract im-

posed a restriction that was unreasonably injurious to the

public interest, or a restriction that was greater than the

interest of the party in whose favor it was imposed de-

manded, it was illegal. But contracts made for a lawful

purpose, Avhich were not unreasonably injurious to the public

welfare, and which imposed no heavier restraint upon trade

than the interest of the favored party required, liad been

uniformly sustained, notwithstanding their tendency to some

Digitized by Microsoft®



206 58 PEDEEAL REPORTER, 73.

Opinion of tlie Court.

extent to check competition. The public welfare Avas first

considered, and the reasonableness of the restriction deter-

mined under these rules in the light of all the facts and cir-

cumstances of each particular case.

But it is said that railroad corporations are quasi public

corporations, and any restriction upon their competition is

against the public policy of the nation. It is not to be

denied that there are some expressions to be found in ad-

judged cases, notably in Gibis v. Gas Co., 130 U. S. 396,

409, 9 Sup. Ct. Rep. 553; West Virginia Transp. Go. v.

Ohio River Pipe Line Co., 22 W. Va. 600, 625; Chicago

Gaslight d' Coke Co. v. Peoples Gaslight d; Colic Co., 121

111. 530, 13 N. E. Eep. 169; and IT'. TJ . Tel. Co. v. Amcrimn
Union Tel. Co., 65 Ga. 160,—to the effect that where a busi-

ness is of such character that it cannot be restrained to any

extent whatever without prejudice to the public interests,

the courts decline to enforce or sustain contracts imposing

such restraint, however partial. But the language em-

ployed by the courts in these cases should be read in the

light of the circumstances under which it was uttered, and

with due reference to the point actually adjudicated. Thus
in the earliest of these cases (IF. V. Tel. Co. v. American
Union Tel. Co.) it was held that a contract between a rail-

road company and a telegraph company by which the former

granted to the latter the exclusive right to construct a tele-

graph line along its right of way, necessarily excluded all

other telegraph lines from the use of a right of way that by
condemnation had been devoted to public uses, and was void,

because it was in restraint of trade, and tended to create a

monopoly. In West Virginia Transp. Co. v. Ohio River

Pipe Line Co. it was held that an owner of 2,000 acres of

oil land cotdd not grant to one pipe line company an ex-

clusive right to lay a pipe line across said lands, because the

legislature, by authorizing pipe line companies to condemn
lands for the construction of such lines, had thereby declared

that the public had an interest in their construction, and that

a. contract which precluded such companies from laying a

line across an extensive tract of land was necessarily opposed

to public policy. In Chicago Gaslight d Coke Co. v. Peo-

ple's Gaslight d Coke Co. the court held that a gas com-
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panv, which had accepted a charter authorizing if to hiy
pipes and to supply gas throughout the entire limits of the
city, could not disable itself from the performance of the
public duty it had undertaken by entering into a contract
with another company not to lay pipes and supply gas in a

large section of said city. And in Gihbs c. Gas Co. a like

contract by one gas company M'ith another to abandon the
discharge of public duties which had been devolved upon it

by its charter was [74] held, on that account, to be against

public policy, and void, and to be void on the further ground
that the contract was in open violation of a statute which
prevented the company from " entering into a * * *

contract ^^ith any other gas company whatever."

Xo doubt can be entertained that the. contract involved in

each of the cases last referred to was against public policy

for its marked tendency to create a monopoly, and to sup

press healthy competition. Two of the contracts were also

\dcious in the respect that the corporation had attempted to

disable itself from exercising powers which had been con-

ferred upon it for the public advantage. But we think, in

view of the state of facts on which the decisions were predi-

cated, and the points actually adjudicated, it would be un-

wise to deduce an unbending rule that any and every con-

tract between two railway companies which enjoins or con-

templates concert of action in the matter of establishing

freight or passenger rates between competitive points is

against public policy, and an unlawful restraint of trade.

No case, we believe, has yet gone to that extent, or has de-

clared that the business of transporting freight and passen-

gers by rail is of such character that no restraint whatever

upon competition therein is permissible. On the contrary,

contracts between common carriers which imposed some

restrictions upon competition have been frequently sustained

by our highest courts, and the rule has been often applied

that the test of their validity was not the existence, but the

reasonableness, - of the restriction imposed. Navigation Co.

V. Winsor, 20 Wall. G4; Chicago, etc.. R. Co. v. Pullman

Southern Car Co., 139U. S. 79, 11 Sup. Ct. Rep. 490; Mogiol

Steamship Co. v. McfJ-regor, Gow cfi Co., 21 Q. B. Div. 514;

Manchester., etc., R. Co. v. Concord R. Co., (N. H.) 20 Atl.
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Eep. 383; ^Yif|<|ins Ferry Co. v. Ohlcago cO A. R. Co., 73

Mo. 389. But even if such an extreme view, as is above in-

dicated, was once tenable, we fail to see how it can Avell be

maintained since the passage of the interstate commerce

law. and the action that has been taken thereunder by the

government commission which was created to enforce its

provisions. The interstate commerce law imposes several

importajit restrictions upon the right of railway companies

to do as they please in the matter of making and altering

rates, and congress has thereby expressed its conviction that

unrestrained competition between carriers is not, at the

present time, and under existing conditions, most conducive

to the public welfare, but that other things are quite as es-

sential to the public good. ^lark the difference in public

policy towards merchants and railroad companies exhibited

l:)y the common law and by the interstate commerce act.

Merchants maj' refuse to sell their wares at all, they may
refuse to transact any business; but railroad companies are

common carriers; they must furnish transportation when
requested; they must operate their roads or forfeit their

franchises; mei'chants may charge any price they see fit for

their wares, but railroad companies are restricted to reason-

able and just charges for transportation, (Interstate Com-
merce Act, § 1;) merchants may sell articles of like charac-

ter and value for as many different prices [75] as they have

different customers, but railroad companies are restricted to

the same charges to all their customers for like services,

(Id. §2;) merchants may give to any customers or any

localities any preference or advantage they choose over other

customers or localities, but railroad companies are prohibited

from giving any undue preference or advantage to any party

or place, (Id. § 3 ;
) merchants may sell articles of inferior

value for higher prices than those they charge and receive

for those of greater value, but railroad companies are pro-

hibited from charging or receiving a greater compensation

for a short haul than for a long haul, (Id. §4;) merchants

may keep their prices secret; railroad companies must pub-

lish their rates for transportation, and are prohibited from
charging or receiving a greater or less compensation than that -

specified in the published schedules, (Id. §6;) merchants
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may change their prices instantly and without notice, rail-

road companies are prohibited from increasing their rates

except after 10 days' public notice or from decreasing them

except after three days' public notice, (Id. §6;) merchants

may transact their business free from the supervision or

interference of the government; but railroad companies

are subject to the supervision of a commission, established

by the government, authorized to take the necessary proceed-

ings for the enforcement of these restrictions, (Id. § 12.)

These restrictions relate almost exclusively to rates for the

transportation of freight and passengers. They are numer-

ous, radical, and effective. They became operative by an act

of congress three years before the anti-trust act vi^as passed,

and they establish beyond cavil that from that date the public

policy of the nation vras that competition between railroad

companies engaged in interstate commerce should not go

wholly unrestricted.

If we turn now to the published reports of the interstate

commerce commission, whose opinion on such matters is cer-

tainly entitled to great consideration, we find the view even

more clearly expressed that it was the purpose of congress

to place important restraints upon competition, that uncon-

trolled struggles for patronage by railway carriers are fre-

quently detrimental to the public welfare, that rate wars

are especially injurious to the business interests of the coun-

try and contrary to the spirit of existing laws, that the in-

terstate commerce act invites conferences between railway

managers, and that concert of action in certain matters by

railway companies is absolutely essential to enable it to ac-

complish its true purpose.

In the fourth annual report of the commission, at page 19,

we find the following statement

:

" It is thus seen at every turn that the regulation of rates on a
consideration of the pecuniary or other situation of any single road,

and without a survey of the whole field of opertions whereby its

btisiness may be affected, and under a supposition that what is done
in respect to that road may be limited in its consequences, is entirely

antagonistic to all principles of railroad transportation. The rail-

road managers have perceived this from the very first, and it is

because they have perceived this that they have been compelled

to organize themselves into railroad associations, for the purpose

[76] of agreeing upon classifications and rates, and upon a great
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variety of other matters pertaining to the methods of conducting in-

terlocking and overlapping business, and all business afCected by com-
petitive forces."

And on page 21 of the same report the following

:

" In former reports the commission has referred to the undoubted
fact that competition for business between railroad companies is often

pushed to ruinous extremes, and that the most serious difficulties in

the way of. securing obedience to the law may be traced to this fact.

When competition degenerates to rate wars, they are as unsettling

to the business of the country as they are mischievous to the carriers,

and the spirit of the existing law is against them."

In the second annual report on page 25, when speaking

of the unity of railroad interests, the commission uses this

language

:

" But the voluntary establishment of such eSTtensive responsibility

would require such mutual arrangements between the carriers as

would establish a common authority, which should be vested with
power to make traffic arrangements, to fix rates, and to provide for

their steady maintenance, to compel tJie performance of mutual duties

among the members, and to enforce promptly and efficiently such
sanctions to their mutual understandings as might be agreed upon."

And in the same report, on page 23, we find the following:

" A short road may sometimes make itself little better than a public

nuisance by simply abstaining from all accommodation that could
not by law be forced from it. It would not be likely to do this

unless for some purpose of extortion from other roads, but the existence

of a power to annoy and embarrass is a fact of large importance.
The public has an interest in being protected against the probable
exercise of any such power. But its interest goes further than this;

it goes to the establishment of such relations among the managers
of roads as will lead to the extension of their traffic arrangements
with mutual responsibilities, just as far as may be possible, so that
the public may have, in the services performed, all the benefits and
conveniences that might be expected to follow from general federa-
tion. There is nothing in the existence of such arrangements which
is at all inconsistent with earnest competition. They are of general
convenience to the carriers as well as to the public, and their volun-
tary extension may be looked for until, in the strife between roads,

the limits of competition are passed, and warfare is entered upon.
But in order to form them, great mutual concessions are often indis-

pensable, and such concessions are likely to be made when relations
are friendly, but are not to be looked for when hostile relations have
been inaugurated."

In the first annual report, on page 33, the commission

further said

:

" To make railroads of the greatest possible service to the country,
contract relations would be essential, because there would need to

be joint tariffs, joint running arrangements and interchange of cars,

and a giving of credit to a large extent, some of which were obviously
beyond the reach of compulsory legislation, and, even if they were
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not could be best settled, and all the incidents and qualifications
fixed, by the voluntary action of the parties in control of the roads
respectively. Agreement upon these and Icindred matters became,
therefore, a settled policy, and short independent lines of road
seemed to lose their identity, and to become parts of -great trunk
lines, and associations \\ere formed which embraced all the managers
of roads in a state or section of the country. To these associations
were remitted many questions of common interest, including such
as are above referred to. Classification was also confided to such
associations, it being evident that differences in classification were
serious obstacles to a harmonious and satisfactory interchange of
traffic. But what perhaps more than anything else influenced
[77] the formation of such associations, and the conferring upon
them of large authority, was the liability, which was constantly im-
minent, that destructive wars of rates would spring -up between com-
peting roads to the serious injury of the parties and the general dis-
turbance of business. Accordingly, one of the chief functions of such
associations has been the fixing of rates, and the devising of means
whereby their several members can be compelled or induced to ob-
serve the rates when fixed."

It would extend this opinion to an unreasonable length if

we assumed to state the reasons which probably influenced

congress to impose some restrictions upon competition in

the matter of railway transportation, and to place railway

carriers under the operation of a law which, for its success-

ful execution, as pointed out by the interstate commerce com-
mission, seems to some extent to invite conference and con-

cert of action. It is likewise unnecessary for us to state

the reasons why railroad companies should be accorded the

privilege of entering in*o arrangements with other companies

which may, to some extent, regulate competition. Reasons

to that effect have been stated with great ability and per-

suasive force in some of the cases to which we have already

referred, notably in Manchester, etc., R. Go. v. Concord R.

Go., swpra. But, without entering into that discussion, it

is suiEcient to say that, in our judgment, there was no hard

and fast rule in force when the anti-trust act was enacted

which made very contract between railroad companies void

on grounds of public policy if it in any wise checked com-

petition. In Our judgment, the more reasonable doctrine

then prevailed, especially in view of the recent passage of

the interstate commerce act, that such contracts were void,

if, judged in the light of all the circumstances and condi-

tions under which they were made, they unreasonably re-

stricted competition.

In view of the foregoing principles, it remains for us to
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examine the contract which is alleged to be in violation of

the anti-trust act, but before doing so a preliminary observa-

tion will not be out of place. The anti-trust act is a crim-

inal statute, and it should not be so construed as to subject

persons to the penalties thereby imposed unless the contract

complained of is one that is clearly within the provisions of

the statute. It is also well to note that the case comes be-

fore us simply on bill and answer. The bill alleges that its

purpose, and that of the association formed under it, was to

suppress competition, enhance rates of freight, and monopo-

lize the traffic. The answers deny these averments, and al-

lege that the purpose of the contract and association was

to carry into effect the provisions of the interstate commerce

act, and to make rates public and steady. The bill alleges

that the effect of the contract and association has been to

raise the rates of freight above those which the public might

have reasonablj' expected to obtain from free competition.

The answers deny this allegation, and aver that the effect

has been to maintain reasonable rates, and that more than 200

reductions of rates have been effected through the associa-

tion. Upon a hearing on bill and answer the averments of fact

contained in the bill are overcome by the denials [78] of

the answer, and the averments of fact in the answer stand

admitted. Tainter v. Glarh, 6 AUeir, 66 ; Brincherho-ff v.

Brown, 1 Johns. Ch. 217 ; Perkins v, Nichols, 11 Allen, 542.

The result is that the government's right to relief here

rests upon the contract itself , and the fact that the rates main-

tained under it have not been unreasonable, and that many
reductions have been made under its operation. The ordi-

nary rules of interpretation must then be applied to the lan-

guage of this contract, and, if it appears that its purpose and

tendency were to unreasonably restrict competition, it must

be declared illegal. Dillon v. Barnard, 21 Wall. 430, 437;

Interstate Land Co. v. Maxwell Land Grant Co., 139 U. S.

569, 577, 11 Sup. Ct. Rep. 656.

In construing the contract it must also be remembered

that fraud and illegality are not to be presumed, and that

the purpose of the contract is that which is clearly manifest

by its terms. In Mitchell v. Reynolds, swpra, the unfortunate

remark " that wherever such contract stat indtfferenter, and'!
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for aught appears, may be either good or bad, the law pre-

sumes it prima facie to be bad," fell from Chief Justice

Parker. This seems to be the reverse of the proposition that

every man is presumed to be innocent until he is proved to

be guilty. It has long been repudiated by the courts of

England and America. The burden is on the party who
seeks to put a restraint upon the freedom of contract to make
it plainly and obviously clear that the contract is against

public policy, and the true rule of construction is that neither

fraud nor illegality is to be presumed, but the contract is to

be assumed to have been made in good faith for the purpose

which appears on the face of it, and not colorably for any
other. Registering Co. v. Sampson, L. R. 19 Eq. 462 ; Tallis

V. Tallis, 1 El. & Bl. 391 ; Rousillon, v. Rousillon 14 Ch. Div.

351, 365; Stewart v. Transfortation Co., 17 Minn. 372, 391,

(Gil. 348;) Marsh v. Russell, 66 N". Y. 288; Phippen v.

Stichney, 3 Mete. (Mass.) 384, 389.

Proceeding, then, to an examination of the contract, we find

it to be substantially as follows: In the preamble there is a

declaration that the association is formed for " mutual pro-

tection by establishing and maintaining reasonable rates,

rules, and regulations, both through and local." Article 1

declares that substantially all traffic competitive bet^^'een two

sor more members in that part of the United States between

the Mississippi and Missouri rivers and the Pacific ocean

shall be governed by the association. It is provided by arti-

cle 2 that the association shall choose a chairman by unani-

mous vote; that there shall be regular monthly meetings of

the association, in which each member must be represented

by some responsible officer authorized to act definitely on all

questions to be considered; that a committee shall be ap-

pointed to establish rates, rules, and regulations for the

traffic, and that these shall be put into effect; that any rail-

road company may give five days' written notice prior to any

monthly meeting of any proposed reduction of rates or

change of rules, and eight days' notice as to the traffic of

Colorado or Utah; that thereupon the reduction or change

shall be considered and voted upon by the association at

[79] the next monthly meeting, and all members shall be

bound by the decision of the association " unless then and
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there the parties shall give the association definite written

notice that in ten days thereafter they shall make such modi-

fication notwithstanding the vote of the association; " that

any member may without notice, at its peril, make any rate,

rule, or regulation necessary to meet the competition of out-

side lines, subject to a liability to pay a penalty of $100 if

the association decides by a two-thirds vote that the rate,

rule, or regulation was not necessary for that purpose; that

all arrangements with connecting lines for the division of

through rates relating to traiSc covered by the agreement

shall be made by authority of the association, and that the

chairman of the association shall punish violations of the

agreement by fines not exceeding $100 in any case. Article

3 makes the chairman the executive officer of the association,

requires him to publish and furnish to the members of the

association the rates, rules, and regulations established, and

all changes in them, and requires him to enforce the provi-

sions of the contract. Article .4 prohibits under-billing or

billing at a wrong classification. Articles 5 and 6 provide for

the appointment of the necessary employes and the payment

of the necessary expenses of the association. Article 7 pro-

vides for arbitration in case the managers of the parties to

the agreement fail to agree upon any question arising under

it; and article 8 provides that any member may withdraw*

from the association on 30 days' notice.

It is obvious at a glance that this agreement is not affected

by any of the vices of an ordinary pooling contract. The

income of each member of the association under the terms of

the agreement is still measured by the amount of freight and

the number of passengers it carries, and it is still to the

interest of each member of the association to make that pat-

ronage as great as possible, by affording to the public supe-

rior facilities for safe, speedy, and convenient transportation.

Under the operation of the agreement, each company must

still compete with its associate members in the character of

its roadbed, quality of its equipments, length of route, con-

venience of its terminal facilities, and in the efficiency of its

management, for all of these considerations will necessarily

have a marked influence upon the amount of its patronage.

In other of its features, also, the contract is not subject to
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criticism. In these days, when persons engaged in many-
other callings and avocations are in the habit of meeting at

intervals, as associations, for the purpose of cultivating more
friendly relations and establishing regulations conducive to

the general welfare of the trade, it is difficult to see upon
what just grounds representatives of railway companies can

be denied the right of forming associations for the purpose

of friendly conference and to formulate rules and regula-

tions to govern railway traffic. The fact that the business

of railway companies is irretrievably interwoven, that they

interchange cars and traffic, that they act as agents for each

other in the delivery and receipt of freight [80] and in pay-

ing and collecting freight charges, and that commodities re-

ceived for transportation generally pass through the hands

of several carriers, renders it of vital importance to the

public that uniform rules and regulations governing railway

traffic should be framed by those who have a practical ac-

quaintance with the subject, and that they should be pro-

mulgated and faithfully observed. The advisability of

establishing such rules and regulations in the mode above in-

dicated, particularly for the uniform classification of freight,

has been frequently pointed out in the reports of the inter-

state commerce commission. Indeed, the benefits that would

result from uniform rules and regulations, and from uni-

formity in the classification of freight, seem to us so obvious

that we need not stop to enumerate them.

We are of the opinion, therefore, that the stipulations of

this agreement enjoining a monthly conference between rep-

resentatives of the various members of the association, and

the appointment of a committee to formulate rules and regu-

lations governing the traffic embraced by the agreement, are

not only not opposed to public policy, but, if faithfully car-

ried out, will tend to promote the public interests. It is also

obvious, we think, that the stipulation requiring five days'

writterf notice of a proposed reduction in rates does not, in

and of itself, render the contract unlawful. It is certain

that a. contract not to reduce established rates without a

public notice of three days, and not to increase them without

a notice of ten days, would not be against public policy, be-

cause the interstate commerce act has prohibited such changes
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with less notice. The plain object of this provision was to

prevent competitors from resorting to secret, unfair, and

ruinous methods of warfare, to make competition fair and

open, and to enable shippers to modify their action to suit

the coming changes. There is no purpose of the provision,

or of the policy that dictated it, that would not be as well,

if not better, served by a notice of fifteen or forty days, as

one of three days.

But it is urged that the contract in question restrains com-

petition in rates, and is therefore unlawful. That it does

have some tendency to check competition in that respect will

not be denied ; but that the restraint imposed is slight, that

there is abundant room within the terms of the agreement

for the play of all the healthy forces of competition, and that

it has a pronounced tendency to prevent sudden and violent

fluctuations in rates, commonly termed " rate wars," seems

to us to be equally manifest. It is not reasonable to suppose

that any member of the association which, by virtue of its

situation, can really afford to transport freight or passengers

between any two competitive points for a substantially less

sum than its competitors, will be likely to forego the ad-

vantage that its situation gives it, even under the operation

of the agreement. It is much more probable that under the

operation of the agreement, as under the influence of free

competition, the rates between competitive points will be

largely, if not entirely, based upon the rate which the road

having the shortest line and best facilities esteems fair and

I'easonable compensation.

[81] It will be observed that under the terms of the agree-

ment no member of the association has bound itself to be

governed by a rate fixed by a vote of the majority for a

longer period than 10 days after the monthly meeting next

succeeding its notification of a proposed change in rates ; and

for that reason the limitation imposed by the contract upon
the right of a member of the association to adopt 'Such a

rate as it sees fit is very slight, and the power reposed in the

association is correspondingly small. We fail to see, there-

fore, that the natural or probable effect of this contract will

be to sensibly raise either freight or passenger rates above

(he level which they would attain under the influence of
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what is termed " unrestricted competition." On the otlier

hand, it seems higiily probable that the contract in question

will prevent sudden and violent fluctuations in freight rates,

such 51s often upset the business calculations of entire com-

munities, and that this was one of the main reasons which
led to the formation of the association. We are also per-

suaded that it will have a sensible tendency to induce a

more uniform system of classification throughout the great

region where the association operates, and also to induce the

establishment of a more perfect code of rules and regula-

tions governing freight traffic. It may also tend to prevent

stealthy, secret, and unfair methods of warfare, and to make
the strife for patronage among the members of the associa-

tion open, fair, and honorable. All of these are objects that

are in line with the true spirit of the interstate commerce

act and an intelligent public policy.

The resttlt is that this contract, in view of all the circum-

stances of the case and the situation of the parties thereto,

does not impose such unreasonable restraints on competition

as will warrant us in holding that it is one of those contracts

or conspiracies in restraint of trade and commerce among
the several states which fall within the inhibition of the

anti-trust act of July 2, 1890.

Nor is there any monopolj- of trade, or any attempt to

monopolize trade, within the meaning of that act. evidenced

by this contract. So far as can be learned from it. the asso-

ciation has never intended to have, and never has had or

attempted to haA'e, any trade. It has not held or attempted

to obtain or hold any property except the moneys necessary

for the bare expenses required to pay its officers and em-

ployes. It has been and is a mere adviser with its members

upon disputed questions submitted by the contract to its

consideration. So far as can be learned from the contract,

each member of the association is striving with every other

in its territory, whether a member of the association or not,

to divert from the latter and gather to itself all possible

trade. There are pro\asions in the contract that the chair-

man may authorize members to meet the rates of com-

petitors who are not members of the association, and that

any member may meet the rates of such competitor at its
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peril; but these provisions were necessary for the protection

of members of the association against the attacks of nonmem-

bers. Without such provisions unreasonably low .rates es-

tablished by the latter would draw away the busi- [82] ness

of the members, and deprive them of the opportunity to

compete on equal terms. These provisions give no company

any higher right or greater power than it had before the

contract was made, but simply reserved to each the privilege

of exercising its original right to meet competition without

giving the 15 days' notice in case of a warfare upon it by

a nonmember.

A monopoly of trade embraces two essential elements:

(1) The acquisition of an exclusive right to, or the exclusive

control of, that trade; and (2) the exclusion of all others

from that right and control. There is nothing in this con-

tract indicating any purpose or attempt to obtain such a

monopoly. The great transportation systems of the Great

Northern Railway Company, the Northern Pacific Railroad

Company, the Southern Pacific Railroad Company, and the

Texas Pacific Railroad Company were operated in the region

subject to the regulation of this association, but none of

these companies were members of it; and, even if they had

been, there would still have been no evidence of any attempt

to monopolize trade here, because each member is left to

compete with every other for its share of the traffic. In re

Greene, 52 Fed. Rep. 104, 115.

The position that these railroad companies have so far

disabled themselves from the performance of their public

duties by the execution of this contract as to give ground

for the avoidance of the contract, and for a forfeiture of

their franchises, cannot be successfully maintained. It is

well settled upon principle and authority that, where a cor-

poration by a contract entirely or substantially disables itself

from the performance of the duties to the public imposed

upon it by the acceptance of its charter, the contract is void,

and its franchise may be forfeited. The reasons for this

rule, and some of the limitations of it, were stated by this

court in Union Pac. Ry. Go. v. Chicago, R. I. c& P. Ry Go.,

51 Fed. Rep. 309, 317-321, 2 C. C. A. 174, 230-235 ; and it is

unnecessary to repeat them here. It goes without saying
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that this rule in no way limits the power of a corporation
to discharge its duties through agents of its own selection.

There is no doubt that each of these corporations could law-
fully appoint an expert or a committee of experts upon the
subject of classification and rates of freight upon its road,
empower him or them to fix the rates, and then maintain
them for 40 days unchanged. Practically the 15 representa-
tives of these companies, at a meeting of the association,

their chairman, and their committee that originally fixed
the rates and rules, together constitute an advisory committee
on rates and rules of traffic, composed of men whose inti-

mate knowledge of the needs of the shippers, and of the
character and quantities of the commodities transported

through the different portions of the wide area traversed

by these railroads, and whose wide experience in the effect

of various rates upon the accommodation of the public and
the business of the companies fit them well to carefully

consider and wisely establish just and reasonable rates

throughout this territory. Such a committee each company
acting independently might have appointed, and it is not per-

[83] ceived that the fact that two or more companies appoint

the same men to establish rates and rules for the traffic upon
their respective roads in any way invalidates the appoint-

ment of either.

Moreover, the power delegated to the association, its com-

mittee and chairman, is so limited in extent and so restricted

in time that it is hardly worthy of serious consideration as

the ground for the avoidance of a contract and the forfeiture

of a franchise. The power granted to the committee origi-

nally chosen to establish the rates and rules expired by

limitation upon a 30-days notice of withdrawal from the

association; the power of the association itself to prevent

modifications and changes in the rules and rates established

ceases after 15 days' notice of an intention to make the

modifications and changes notwithstanding its action. It is

true that there is a provision in the second article of the

agreement that regular meetings of the association shall be

held, " unless notice shall be given by the chairman that the

business to be transacted does not warrant calling the mem-
bers together," but the remark of the counsel for the govern-
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ment that this gives the chairman power to prevent the

consideration of proposed changes in rates, and thus to main-

tain them indefinitely bj' preventing a meeting of the associa-

tion, cannot be seriouslj' considered. The effect of the con-

tract is tliat, when a company gives notice of a proposed

change of any importance, the meeting shall be held. Such

a notice presents business to be transacted that does warrant

, calling the members together. If, under such circumstances

the chairman gives notice that there is no such business, he

violates the contract. The presumption is that he will not

violate it; and, if he does do so, that is no ground for an

avoidance of the contract.

The result is that neither this contract nor the association

formed under it can be held to be obnoxious to the provisions

of the anti-trust act in view of the facts admitted by the

pleadings in this suit, and in the absence of other evidence

of their consequences and effect.

IMany of the considerations to which we have referred are

presented upon the argument of the question whether or not

the anti-trust act applies to or in any way governs transpor-

tation companies that are engaged in that part of interstate

and international commerce which consists solely of the

transportation of persons and property, in view of the very

substantial regulation of this part of commerce provided by
the interstate commerce act. The views we have expressed

render it unnecessary to determine .this question, and we
express no opinion upon it. We rest this decision on the

ground that, if the anti-trust act applies to and governs

interstate and international transportation and its instru-

mentalities, the contract and association here in question

do not ajjpear to be in violation of it.

The decree below is affirmed, without costs.

Thayer, District Judge, concurs.

[84] Shieas, District Judge, (dissenting.)

I am unable to concur in the conclusion reached by the

majority of the court in this case, and propose to state the

reasons for such nonconcurrence.
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Assuming that the anti-trust act of July 2, 1890, is appli-

cable to interstate railroad companies and the business trans-

acted by them, it seems to me entirely clear that the contract

entered into by the railway companies forming the Trans-
Missouri Freight Association is in contravention of the

statute, in that it deprives the public of the benefit of free

competition between the associated railway companies, and
thereby subjects the commerce of the regions tributarj^ to

these lines of railway to the possibility, if not the certainty,

of paying increased' rates for the transportation of freight

over the same.

It is doubtless entirely true that at the present time a more
liberal rule prevails than in the earlier daj's in regard to con-

tracts affecting the business carried on by private citizens or

corporations, when the same is essentially of a private nature,

and only indirectly affectsthe public at large. As is pointed

out in the opinion of the court, the use of steam and elec-

tricity in connection with the mercantile and commercial

business of the world has so greatly increased the facilities

for commercial intercourse that contracts which a century

ago would have been in fact an unreasonable restriction upon
trade in its then condition would not now produce the same

result, and hence would not fall within the condemnation of

the principle which declares unlawful all contracts or combi-

nations which work an unreasonable restriction upon trade

and commerce. The principle itself, however, remains in

force at the common law even in regard to business enter-

prises which deal only with matters of private interest, and

only incidentally affect the community at large. At an early

day a distinction was recognized at the common law between

the rules applicable to business pursuits of a purely private

nature and those connected with matters directly affecting

the community at large ; as, for instance, the dealing in com-

modities forming the necessaries of life. Contracts or combi-

nations tending to create a monopoly in the latter articles

were condemned as contrary to public policy, when like con-

tracts affecting other kinds of property were held to be valid

;

and the same principle holds good at the present time. An-

other distinction which is now firmly established and en-
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forced grows out of the nature of the business contracted

about, and the relation the contracting parties bear thereto.

An individual or a private corporation engaged in a purely

private enterprise may lawfully enter into contracts or com-

binations in regard thereto which would be invalid and

illegal if the business was of a public nature, and the corpo-

ration was created for the purpose of engaging therein.

Thus in Gibhs v. Gas Co., 130 U. S. 396, 9 Sup. Ct. Rep. 553,

the sui^reme court, speaking by Mr. Chief Justice Fuller,

declared that

—

"The supplying of illuminating gas is a business of a public nature
to meet a public necessity. It Is not a business like that of an ordi-

nary corporation engaged in the manufacture of articles that may be
furnished by individual [85] effort. * * * Hence, while it is

justly urged that those rules which say that a given contract Is against
public policy should not be arbitrarily extended so as to interfere with
the freedom of contract, (Registering Go. v. Sampson, L. R. 19 Eq.

462,) yet in the instance of business of such character that it pre-

sumably cannot be restrained to any extent whatever without preiu-
dice to the ])ublic Interest, courts decline to enforce or sustain con-

tracts imposing such restraint, however partial, because in contraven-
tion of public policy. This subject Is much considered, and the
authorities cited, in West Virginia Transp. Co. v. Ohio River Pipe
Lme Co., 22 W. Va. 600 ; Chicago Gaslight & Golce Co. v. People's Gas-
light & Coke Co., 121 111. 530, 13 N. E. Rep. 169 ; Western Union Tel.

Co. Y. American Union Tel Co., 65 Ga. 160. * « * Innumerable
cases, however, might be cited to sustain the proposition that combina-
tions among those engaged in business impressed with a public or
quasi public character, which are manifestly prejudicial to the public
Interest, cannot be upheld."

In West Virginia Transp. Go. v. Ohio Eiver Pipe Line Co.,

22 W. Va. 600, it is said

:

" If there be any sort of business which from its peculiar character
can be restrained to no extent whatever without prejudice to the
public interest, then the courts would be compelled to hold void any
contract imposing any restraint, however partial, on this peculiar
business, provided, of course, it be shown clearly that the peculiar

business thus attempted to be restrained is of such a character that
any restraint upon it, however partial, must be regarded by the court
as prejudicial to the public Interest."

In Chicago Gaslight da Coke Go. v. Pcople''s Gaslight <&

GoJce Co., 121 111. 630, 13 N. E. Eep. 169, it is declared that^

" The ordinary rule that contracts in partial restraint ot trade are
not invalid does not apply to corporations like appellant and appellee,

because they were engaged In a public business, and in furnishing
that which was a matter of public concern to all the inhabitants of
the city."

It is not necessary to extend the citation of authorities
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upon this general proposition, but it is of vital importance
to bear in mind the distinction that exists in this particular

between private individuals or corporations engaged in ordi-

nary business avocations and public corporations engaged
in the performance of a public or governmental duty, like

that of building and operating a public highwaj' in the

form of a railway line.

From the earliest days the duty of constructing and main-
taining the public roads of a country has been recognized as

one incumbent upon the government. To secure the con-

struction of a railway running over the property of many
individuals, the right of eminent domain must be called into

exercise, and thus the character of a public enterprise is im-

pressed upon it both by reason of the purpose it is intended

to subserve and by reason of the governmental power exer-

cised in its creation and maintenance. So, also, corpora-

tions created for the purpose of building and operating public

highways in the form of railroads are of necessity public,

not private, corporations, because they are formed for the

purpose of engaging in the public work of constructing and
operating a highway for the use of the people at large, and

because they are authorized to call into exercise the govern-

mental right of eminent domain, a right which cannot be

lawfully conferred upon a private corporation engaged solely

in enterprises private in their nature. The failure to recog-

nize the distinction existing between private enterprises

[86] carried on by individuals or private corporations, and

public duties performed through the agency of public cor-

porations, in my judgment has misled the court in reaching

the conclusion announced in the majority opinion.

As applied to private associations, the modern authorities

undoubtedly sustain the proposition therein laid down, " that

it is not the existence of the restriction of competition, but

the reasonableness of that restriction, that is the test of the

validity, of contracts that are claimed to be in restraint of

trade; " but that, in my judgment, is not the test of validity

when the action of public corporations relative to public

duties is brought in question.

Parties engaged in the manufacture or sale of lumber,

dry goods, or other like articles primarily owe no duty to the

Digitized by Microsoft®



224 58 FEDERAL REPORTEE, 86.

Shiras. J., dissenting.

public in connection therewith. They may limit or enlarge,

continue or discontinue the business, as they please, and may
charge exorbitant prices or the contrary. In these particu-

lars they owe no special duty to the public, for they are not

exercising any sovereign or public powers in carrying on

such private enterprises, nor are they charged with the per-

formance of a public duty. Hence they are at liberty to

enter into contracts with other private parties engaged in

like jDursuits which may tend to regulate or restrict the busi-

ness carried on by them, subject, however, to the rule that

restrictions unreasonably affecting the freedom of trade and

commerce cannot be sustained, because thereby the public

interests are affected. Touching contracts between private

parties in regard to pursuits essentially private in their na-

ture, the test of validity we thus find to be the actual effect

thereof on the public welfare. In regard to such private

enterprises the public has no voice in the management thereof,

nor any right of dictating what shall or shall not be done

by the owners thereof, nor have the latter become bound to

carry on the business in the interest or for the benefit of the

public primarily. The contrary is true with regard to public

corporations, clothed with the power to fulfill public duties,

and engaged in enterprises the purpose of which is to dis-

charge a governmental duty, and which require in their per-

formance the exercise of the sovereign right of eminent

domain.

Such public corporations owe primarily a duty to the

community, and the relations existing between them and the

public are in many particulars radically different from those

pertaining to private corporations. Neither extended arg-u-

ment nor the citation of authorities is needed to show that

the business of railway transportation is one of a public

character, and which reaches and affects the business inter-

ests of the entire community. When a highway in the form
of a railroad is constructed and put in operation, all. parties

living in the regions adjacent thereto are dependent upon the

railroad for the carrying on of all business which involves

the transportation of persons or property in connection

therewith. The farmer is compelled to use the railway for

the transportation of the products of his farm to market.
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The merchant must use the same agency in bringing to his
place of business the merchandise in which he deals. Prac-
tically the business of the community, whether [87] in con-
nection with articles of prime necessity, like food or fuel, or
the other articles which are produced or dealt in by the peo-
ple at large, becomes of necessity wholly dependent upon the
facilities for transportation furnished by the given rail-

way. As to the majority of the community living along its

line, each railway company has a monopoly of the business

demanding transportation as one of its elements. By reason
of this fact the action of the corporation in establishing the
rates to be charged largely influences the net profit coming to

the farmer, the manufacturer, and the merchant from the

sale of the products of the farm, the workshop, and manu-
factory, and of the merchandise purchased and resold, and
also largely influences the price to be paid by every one who
consumes any of the property transported over the line of

railway. There is no other line of business carried on in our
midst which is so intimately connected with the public as

that conducted by the railways of the country.

Certainly, if it be true, as held in Gibhs v. Gas Co., supra,

that the supplying of gas for illuminating purposes is a

business of a public nature, because it supplies a public

necessity, and that it is of such a character that contracts

between companies engaged therein, looking to a regulating

of competition, cannot be sustained because inimical to the

public welfare, then it must also be true that the furnishing

facilities for the transportation of the products of the coun-

try by means of railways is likewise a public business, and

one of such character that contracts or combinations be-

tween the corporations engaged therein, intended to limit the

effect of free competition upon the rates charged the public,

must be held to be prejudicial to the public interests, and there-

fore to be invalid. It is said in the opinion of the court that—
" We find that it has long been settled that contracts or combina-

tions of producers or dealers in staple commodities of prime necessity

to the people, to restrict or monopolize their supply or enhance their

price, pooling contracts or combinations between such producers or
dealers to divide their profits in certain fixed proportions and pooling

contracts or combinations between competing common carriers, are

illegal restraints of trade, and void."

11808—VOL 1—06 M——1.5
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Are not railway companies engaged in the transportation

of articles of prime necessity to the people? Do they not

handle the food products of the country, the fuel, and all

the other necessaries of life ^ Do not the rates charged for

the transportation of these articles have as much to do with

determining the prices paid by the community as the rates

charged by those engaged in buying and selling the same

upon the open market? If combinations among the dealers

in such articles to avoid competition and enhance the cost

to the consiuner are illegal and void, why are not combina-

tion-< among common carriers engaged in the transporta-

tion of the same articles, tending to enhance the cost to the

consumer by avoiding the etl'ect of competition upon the

rates of transportation, eqmilly void?

If I correctly luiderstand the opinion of the majority, it

is therein admitted that it is the settled law that contracts

or combinations between producers or dealers in staple com-

modities of prime neees- [88] sity to the people, tending to

monopolize the supply or enhance the price, are contrary to

public policy and therefore void; and yet it is maintained

that public corporations like railway companies may com-

bine to fix the rates to be charged for the transportation of

the like commodities, which of necessity affects the cost to

the consumer, as well as the value to the producer, and that

contracts thus arbitrarily establishing the rates to be charged,

and avoiding the efi'ect of competition thereon, cannot be

held to be invalid, unless it be clearly shown that the rates

thus fixed are unreasonable. It seems to me the two propo-

sitions arc clearly at variance.

The right to freely contract and combine possessed by
private parties engaged in private pursuits is limited and

denied when they come to deal with staple commodities, be-

cause the whole community is interested in these articles of

prime necessity, and any contract affecting them affects the

public; and clearly public corporations are under a more
stringent rule in this particular.

Unlike private parties engaged in private pursuits, which

only incidentally, if at all, affect the public welfare, corpora-

tions created for the purpose of constructing and operating

the modern form of public high-ways owe primarily a duty to
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the public.
^

They are crealca to subdervc a public purpose,
to wit, to furnish the means for the Iransportatiou of the
people and property of (he country, and they are under con-
stant obligation to use their corporate powers in the interest
of and for the benefit of the community from which these
powers have been derived.

The right to demand transportation for one's self or prop-
erty over such highways belongs to every member of the com-
munity, and the rate to be paid for such service is a question
which all'octs every one using the highway, and, in addition,
every member of the community is affected by the rates

charged, for the amount thereof enters into and allecls the
price of exery article that is bought and sold in the com-
munity. The duty of transporting persons and property
over a line of railway is a public duty, assumed hy the cor-

poration operating the particular line, and in the proper
performance thereof the public has a direct interest. The
proper performance of this duty includes the rale of com-
pensation to be charged for the services rendered, and this

is a question in which the public has a direct and most im-
portant interest, and all contracts or combinations intended

to affect the rate to be charged directly affect the public

welfare. Clearly, therefore, railway transportation of per-

sons and property comes within the classes of business, which,

in the language of the supreme court in Gibhs v. (ran Co.,

svpra, are of such a public character that presujnably they

cannot be restrained to any extent whatever without preju-

dice to the public interest.

In the opinion of the majority it is practically assumed
that the same freedom to contract or combine with others is

possessed by the public corporations engaged in raihva}'

transjoortation as belongs to private parties engaged in pri-

vate pursuits. It does not so seem to me, either upon prin-

ciple or authority. Private corporations are not created

for the primary purpose of furthering the public [89] inter-

ests, nor do they assume the performance of a public duty.

Conducting private enterprises for private gain, there is

no presumption that their acts will affect the public wel-

fare, and hence their freedom of contract and actiou is not

to be limited or denied, unless it clearly appears that the in-
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terests of the community will be injuriously affected by

the action proposed to be taken. On the other hand, in the

case of public corporations engaged in carrying on a public

enterprise, it is apparent that every course of action in-

tended to affect the business transacted by the corporation

must of necessity affect the public interests.

A railway corporation engaged in the transportation of

the persons and property of the community is always carry-

ing on a public business, which at all times directly affects

the i^ublic welfare. All contracts or combinations entered

into between railway corporations, intended to regulate the

rates to be charged the public for the service rendered, must of

necessity affect the public interests. By reason of this marked
distinction existing between enterprises inherently public

in their character and those of a i^rivate nature, and further

by reason of the difference between private persons and cor-

porations engaged in private pursuits, who owe no direct

or primary duty to the public, and public corporations cre-

ated for the express purpose of carrying on public enter-

prises, and which, in consideration of the public powers

exercised in their behalf, are under obligation to carry on

the work intrusted to their managem.ent primarily in the

interest and for the benefit of the community, it seems clear

to me that the same test is not applicable to both classes of

business and corporations in determining the validity of

contracts and combinations entered into by those engaged

therein.

In the case of railway companies engaged in the public

business of transporting persons and property from state

to state over the highways of the country, it is, in my judg-

ment, clearly contrary to the public welfare, and therefore

illegal, for these public corporations to enter into contracts

and combinations intended to limit or nullify the effect of

free and unrestrained competition upon the rates to be

charged the public for the services rendered in the trans-

portation of persons or property over the public highway.
So far as the national government has dealt with this ques-

tion, it has as yet not undertaken to declare by statute what
rates shall be charged by the railway companies, nor has it

established a fixed maximum or minimum limit. In this
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particular the public has relied upon the effect of competi-
tion in keeping the rates charged within reasonable bounds.
Hence it is that all sections of the country have so eagerly
striven to secure the construction of competing lines of rail-

way. There is scarcely a town or city in the community that
has not felt the need of securing access to rival lines of trans-

portation, in order that it might enjoy the benefits of compe-
tition in reducing the freight and passenger tariffs of the
railway companies. If, after a community has by donations
or taxation expended a large sum in securing the construction

of a second line of railway for the purpose of thereby en-

joying the benefits of competition, it is open to the two rail-

way corporations to combine together, and by contract

[90] establish a tariff of rates which neither company is at

liberty to depart, from, it is clear that the community is

thereby deprived of its only protection against unfair charges.

In my judgment, the community is absolutely entitled to

the protection against unfair rates which is afforded by free

and unrestrained competition between the companies engaged

in the transportation business of the country, and any con-

tract or combination which is intended to restrict competition

in this particular is inimical to the public welfare, and is

therefore illegal.

In the opinion of the majorit}^ of the court it is urged, in

substance, that it is lawful to place a reasonable restriction

upon competition, and that, therefore, the question in each

case is whether the restriction placed upon competition re-

sults in the imposition of unreasonable rates for the services

rendered. This is the rule in regard to private parties en-

gaged in private pursuits, because as to such pursuits a

restriction upon competition does not affect the public unless

it is unreasonable, and the public has no jight of complaint

until its interests are unfavorably affected; but, as I have

endeavored to maintain, in the case of public railway cor-

porations, the work they are engaged in is inherently of a

public nature, and any contract or combination entered into

between them, intended to affect the rates to be charged, must

of necessity affect the entire community. In view of the

public interest in the rates charged for transportation over

the public highway, and in the absence of legislation afford-
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ing other means of protection, the community cannot be

deprived of the safeguard secured by free and unrestricted

competition between the different lines of railway without

placing the welfare of the public in subjection to the inter-

ests or supposed interests of those managing these corpora-

tions, which certainly cannot be lawfully done.

But it may be argued that due protection in this particu-

lar is afforded by holding that reasonable restriction upon

competition as to rates will be sustained, and unreasonable

restrictions will be held invalid. I apprehend that no other

meaning can be given to this proposition than that, if the

rates established under a given restriction upon competition

are reasonable, then they will be sustained; otherwise not.

The reasonable rates which the community is entitled to

enjoy are those which result from free and unrestrained com-

petition, and not those which are agreed upon by the railway

companies in the absence of competition. In the absence of

Igislation establishing a standard for reasonable rates, and

in the absence of rates fixed by free competition, what prac-

ticable criterion is there for determining whether a tariff of

rates agreed upon by railway companies is or is not reason-

able with reference to the public ? If it be the law that rail-

way companies may combine together, and by contract agree

upon the schedule of rates to be charged, and bind themselves

under penalties not to depart from the schedule thus estab-

lished, and if the individual citizen can obtain ho relief

against the exaction of rates thus fixed, unless he can in each

instance prove to a court and jury that the rate charged is

unreasonable, then he is in fact wholly without remedy. The
great [91] cost and other evils of litigation of this character

would ordinarily deter the private citizen from the effort to

maintain his rights by an appeal to the courts.

But if the citizen should assume these burdens, and should

contest the rightfulness of the charges complained of, he

would, under the view advanced in the majority opinion,

be compelled to establish by competent evidence that the

rate complained of was unreasonable. By what criterion is

the question of the reasonableness of the rate charged to be

determined? The article shipped is perhaps a car load or

two of live stock or of wheat or other like products. Is the
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citizen to be compelled to attempt to prove what it really

costs the railway company to transport these cars? Is the
inquiry to embrace an investigation into the cost of the con-

struction of the road, of the equipping the same, and of
operating the road on the one hand, and into the total amount
and character of the business done by the road, and of the
amounts received therefrom, so as to ascertain whether a due
relation exists between the income and expenditure? It

must be apparent to any one that it would be wholly im-
practicable to enter upon such an investigation, and, if it

was entered upon, the citizen would be at such a disadvantage

as to amount to a total denial of justice to him.

If it be said that the reasonableness of the rate charged

is to be ascertained by comparison with the rates charged

for like services by other railroads, then the rates accepted

as the standard of comparison must be such as are the result

of free competition, because it would not do to accept as a

standard rates fixed by a combination, for it could not be

known that these rates are reasonable, and the proposed

standard would be without value as evidence. The diffi-

culties that would of necessity be encountered by any citizen

in establishing the unreasonableness of a particular rate

charged him are such as to render a remedy by that method

of no value, and hence it is that at all times the citizen is

entitled to the protection afforded him by absolutely free

competition between railway companies. Any contract or

combination which tends to deprive the citizen of the protec-

tion thus afforded him is contrary to public policy.

In the opinion of the majority a very full and careful

analysis is made of the various provisions of the contract

entered into by the defendant companies, and the benefits

to be derived therefrom are pointed out. I do not doubt

that in many respects the provisions of this contract, if car-

ried out, would operate beneficially for the companies and

without injury to the public; but the illegality of the con-

tract, in my judgment, lies in the fact that its main purpose

is to protect the companies from the effects of free competi-

tion in reducing the rates to be collected for the transporta-

tion of freight over the lines of railway operated by the

contracting corporations. Certainly the defendants, if they
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considered themselves bound by this agreement, were no

longer at liberty to compete with each other in the matter

of rates to be charged the public.

[92] The rates are to be established by a committee, and

are to be obser\"ed by all the contracting parties, with a lia-

bility to a penalty for any breach of the contract. It is

clearly evident that the defendants entered into this con-

tract in the expectation that thereby a schedule of rates

would be fixed which would differ from those which would

prevail in the absence of such concerted action.

The several companies are no longer left free to fix rates

based upon considerations pertaining to their own lines of

railway, the cost Of operating the same, and the fiu'ilities

possessed for handling the business. If the making and

enforcement of this coiitract would not have the effect of

establishing a schedule of rates other and different from

what would obtain in the absence of the contract, what in-

duced the companies to enter into it?

I can place no other construction upon this contract than

that its main object ^^as to remove the question of rates from

the field of competition. In my judgment, it is not necessary

to enter upon a minute examination of the averments made
in the bill and denied or admitted iji the answer. The bill

charges and the answer admits that the defendant companies

entered into the contract in question, and the main issue in

controvers}' is iis to the validity of the contract. As I con-

strue it, the invalidity thereof is apparent upon its face, in

that it clearly appears that the purpose of the contract was

to establish by agreement a schedule of rates which was to

bind all the contracting companies, and which each company
was bound to enforce as against its patrons; thus depriving

the public of the protection resulting from free and unre-

strained competition between these public corporations. It

matters not that the particular rates now enforced under this

contract may be Avholly reasonable. That is not the ques-

tion. The point to be decided is whether these public cor-

IDorations. engaged in a public enterprise, have the right to

agree that they will cease to compete with each other.

T¥hether these corporations shall or shall not be relieved

from the effects of free and fair competition in the carrying
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on of the public work they are engaged in is a question to be

decided by the people, acting through the proper govern-

mental agency. It is not for the railway companies to decide

when they will compete with each other and when they will

not. The public welfare demands that they should remain
always subject to the operation of this principle of free com-
petition, unless they are freed therefrom by legislative action,

whereby other safeguards are substituted for that afforded

the public by the operation of -the principle named.
If I correctly apprehend that portion of the majority

opinion Avhich deals with the effect of the interstate com-

merce act, it is therein argued that this act radically changes

the rights of the railway companies and the public in this

particular, and that it was intended thereby to free the com-

panies from the effects of free competition. With all due

deference to my brethren, I must yet be permitted to say

that it seems to me that the opinion always [93] loses sight

of the distinction existing at the common law between par-

ties following private pursuits and public corporations en-

gaged in public enterprises.

The interstate commerce act did not materially change the

rights pertaining to the public. It created certain machinery

for the better enforcement and protection of the public in-

terests, but the rights to be protected were already in exist-

ence, and the statute in this respect is only declaratory of com-

mon law principles. Before the enactment of that statute,

railway companies were recogiiized to be public corpora-

tions, charged with the duties and obligations pertaining

thereto. As common carriers they were under legal obli-

gation to deal with the- public, and to afford equal facili-

ties to every citizen, and they were only entitled to demand
reasonable, and not exorbitant, compensation for the services

rendered by them. The purpose of the interstate commerce

act was not so much to change the legal rights of the common
carriers and of the public as it was to compel a change in

the practices of railway companies, and to enforce com-

pliance on their part with the duties and obligations which

rested upon them under the principles of the common law.

The line of argument followed by the majority seems to

assume that the main purpose of the interstate commerce
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act is to regulate the relations between the competing lines

of railway, and to protect the weaker lines of railway and

the capital invested therein from being absorbed by the

stronger competitor. That there are evils of this nature of

great magnitude is not to be denied, but the interstate com-

merce act was not enacted for their eradication.

The primary purpose of that act was to deal with the

relations existing between the common carriers and the pub-

lic, and to enforce the rights of the latter. Experience had

shown that railway companies had, in many instances,

favored particular localities or particular parties or par-

ticular classes of business at the expense of the community

at large, and the act was, in the language used by the su-

preme court in Ra'dioay Co. v. Goodridge, 149 U. S. 680, 13

Sup. Ct. Eep. 970, intended " to cut up by the roots the

entire system of rebates and discriminations in favor of

particular localities, sjjecial enterprises, or favored corpora-

tions, and to put all shippers on an absolute equality."

The uniformity and equality of rates sought to be secured

by that act are not between the schedules of rates charged by

the several companies, but between the charges actually made
hj each railway company to its patrons. The act does not

require the schedule of rates adopted by one company to

conform to that of a rival company. "\'\niat it does demand
of each company is that, in dealing with its customers, it shall

make no imjust discrimination, but shall, for the like service

performed under similar circumstances, charge the same

rate to all. The act provides that all charges for the trans-

portation of persons or property from state to state shall

be reasonable and just, but no standard for ascertaining

whether a given rate is reasonable or not is establislied by

the act.

I fail, therefore, to perceive the force of the argument that

the [94] adoption of the interstate commerce act worked a

radical change in the relations existing between railway

companies and the public, and that one effect thereof was'

to authorize the former to combine together for the purpose

of escaping the effect of competition upon the rates to be

charged the public for the services rendered. Before the

adoption of that act the comrftunity was certainly entitled
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to the protection derived from free competition between
the lines of railway engaged in interstate traffic, and there

is nothing in that act which deprives the public of this

safeguard. That act was intended to secure to the public

the enjoyment of the pre-existing right to reasonable rates

upon interstate commerce, and to defend the public against

the evils resulting from unjust discrimination on behalf of

favored parties, localities, or classes of business.

In the opinion of the court are found citations from the

reports of the interstate commission in which are depicted

the evils that are occasioned to the railway companies and
the public by warfares over rate charges, and the advantages

that are gained in many directions by proper conference and
concert of action among the competing lines. It may be

entirely true that, as we proceed in the development of the

policy of public control over railway traffic, methods will be

devised and put in operation by legislative enactment where-

by railway companies and the public may be protected against

the evils arising from unrestricted competition and from

rate wars which unsettle the business of the community, but

I fail to perceive the force of the argument that, because

railway companies, through their own action, cause evils

to themselves and the public by sudden changes or reductions

in tariff rates, they must be permitted to deprive the commu-
nity of the benefit of competition in securing reasonable

rates for the transportation of the products of the country.

Competition, free and unrestricted, is the general rule which

governs all the ordinary business pursuits and transactions

of life. Evils, as well as benefits, result therefrom. In the

fierce heat of competition the stronger competitor may crush

out the weaker. Fluctuations in prices may be caused that

result in wreck and disaster, yet, balancing the benefits as

against the evils, the law of competition remains as a con-

trolling element in the business world. That free and un-

restricted competition in the matter of railroad charges may
be productive of evils does not militate against the fact

that such is the law now governing the subject. No law can

be enacted nor system be devised for the control of human

affairs that in its enforcement does not produce some evil

results, no matter how beneficial its general purpose may be.
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There are benefits and there are evils which result from the

operation of the law of free competition between railway

companies. The time may come when the companies will be

relieved from the operation of this law, but they cannot, by

combination and agreements among themselves, bring about

this change. The fact that the provisions of the interstate

commerce act may have changed in many respects the con-

duct of the companies in the carrying on of the public busi-

[95] ness they are engaged in, does not show that it was the

intent of congress in the enactment of that statute to clothe

railway companies with the right to combine together for

the purpose of avoiding the effects of competition on the

subject of rates.

There are three general methods by which these rates may
be established. It may be done by direct legislative enact-

ment, (whereby either fixed rates or a maximum or mimi-

mum limit are enacted by the statute or by provisions for

the adoption of rates by a commission,) or the rates may
be adopted by the independent action of each company, act-

ing under the spur of self-interest, and controlled by the

effect of free competition, or the rates may be fixed by means

of agreements or combinations between the rival lines of rail-

way, Avhereb}^ each contracting company is bound to charge

the rate thus fixed and agreed upon. Congress has not yet

undertaken to establish a standard of rates, either directly

or through the action of a commission or the equivalent.

Neither, in my judgment, has congress, in enacting the inter-

state commerce statute and the amendments thereto, con-

ferred ujDon the railways the right to enter into combina-

tions for the purpose of compelling the members to charge

the rates fixed by a committee of the association, in whose

deliberations the public have no part, and the avowed pur-

pose of wliich is to evade the operations of the law of com-

petition, which is as yet the only safeguard upon which the

public can rely for the securing of the adoption of reasonable

charges upon interstate traffic. I had always supposed that

the enactment of the interstate commerce statute was the

result of a popular demand, which insisted upon relief being

given to the community as against the methods pursued by
the railway companies which, in some particulars at least,
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were deemed to be inimical to the public interests. Looking

at the causes which brought about the enactment of this stat-

ute, and the evils at which it was aimed, it does seem clear

that it is wholly wrested from its purpose when it is held

that it creates numerous radical and effective changes in the

public policy of the nation touching competition between

railroad companies engaged in interstate commerce. For the

better protection of the rights of the public, and to sweep

away the system of discriminations in favor of localities,

individuals, or classes of business which had come into vogue,

the interstate commerce act was intended to introduce rad-

ical changes in raihvay methods, but it never was intended

to curtail the rights of the public and enlarge those of the

railway corporations in any substantial particular. The
argument of the majority is that, even if it were admitted

that under common-law principles all contracts or combi-

nations between public common carriers for the establish-

ment of rates would be held to be contrary to public policy,

nevertheless the enactment of the interstate commerce act

revolutionized the law in this particular, and authorized rail-

way companies to enter into combinations for the purpose

of establishing reasonable restrictions upon the freedom of

interstate commerce.

Reading that act in the light of the causes leading to its

enact- [96] ment, I cannot find in any of its provisions

foundation for the theory that it was intended to confer upon

railway companies the right to enter into combinations

which, under the principles of the common law, would be

illegal, because contrary to public policy. The reasoning

of the court is to the effect that " the interstate commerce

law imposes several important restrictions upon the right of

railway companies to do as they please in the matter of

making and altering rates, "-and congress has thereby ex-

pressed its conviction that absolutely free competition be-

tween carriers is not at the present time conducive to the

public welfare, and that other things are more essential to

the public good."

I do not quarrel with the proposition that the interstate

commerce act imposes important restrictions, (not upon the

right, however,) but upon the practice of railway companies
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to do as they please in the matter of making and altering

rates. But how does that fact tend to show that the act

places restrictions upon the rights of the public? -The con-

gress of the United States may place restrictions upon the

rights of the railway companies and upon the rights of the

public, but the fact that congress may enact laws which are

intended to change the methods pursued by the companies

in certain particulars does not necessarily restrict the rights

of the public. But if it be admitted that by some possible

mode of construing the interstate commerce act, and the

action of the commission created thereby, it can be held that

under its provisions the railway companies became clothed

with the right to combine together, and by mutual agreement

to create restrictions upon the freedom of interstate com-

merce, so long as the same are reasonable,—which is the posi-

tion of the court,—then would it not follow that the right

thus created by the interstate commerce act is abrogated by

the later enactment found in the anti-trust act. which ex-

pressly declares, not that unreasonable contracts, combina-

tions, or restrictions are illegal, but that every contract,

combination in the form of trust or otherwise, or conspiracy

in restraint of trade or commerce among the several states is

illegal? The statute declares that restraint of interstate

commerce, all restraints, every restraint of such trade and

commerce brought about by contracts, combinations in the

form of trusts or otherwise, or by conspiracy, are illegal.

The statutory declaration in effect is that interstate trade

and commerce are to remain free from restriction. The

declaration of the court is, in effect, that railway companies

engaged in interstate commerce may place restrictions upon

such commerce ; that the right so to do, if not existing under

the common law, is conferred upon railway companies by

the provisions of the interstate commerce act; that such re-

strictions cannot be held to be illegal unless it is shown that

they are unreasonable, and the presumption is in favor of

their reasonableness and consequent legality. I cannot be-

lieve that such is the meaning of the interstate commerce and

the anti-trust acts. When the latter act was adopted, it had

been declared by the supreme court of the United States to

be the law that, with regard to the classes of business that
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are of a public nature, and are carried on to meet a public

necessity, contracts im- [97] posing restraints thereon, how-
ever partial, cannot be sustained, because in contravention

of public policy. It cannot be successfully questioned that

railway companies engaged in interstate trade and com-
merce are carrying on a business of such a public char-

acter as of necessity places it in*-the class declared by
the supreme court to be of such a nature that no
restraint thereof, however partial; is permissible. It is a

familiar principle that statutes are to be construed with

reference to and in the light of the law existing at the date

of their enactment. Thus reading the anti-trust act, is not

the first section thereof intended to clearly enunciate in

statutory form the principle already declared to be the law

by the supreme court? The interstate commerce and anti-

trust acts were passed for the protection of the interests and

enforcement of the rights of the public. The view taken

thereof in the opinion of the court results in curtailing the

rights of the public and in enlarging the powers of railway

companies. If the law be as is therein declared, then these

public corporations, engaged in carrying on the public duty

of constructing and operating the public highways, over

which, of necessity, nearly the entire traffic of the country

must be carried, are at liberty to combine together and deter-

mine in secret conclave the rates they will demand from the

public for the services rendered, and enforce the imposition

of the schedules thus fixed by penalties assessed against any

party to the combination which may vary from the agreed

schedule, and the individual citizen has no relief against

rates thus fixed, unless he can satisfy some court or jury that

the rate charged is unreasonable.

It is admitted in the opinion of the court that the contract

in question has some tendency to check competition in rates,

but it is said the restraint is slight, and therefore lawful. If

the natural tendency is to check competition in the matter

of rates, and to piace a restraint, though but slight, upon the

freedom of interstate traffic, what tribunal is to determine

when the proper boundary has been passed, and by what

standard is the lawfulness of the restraint to be measured?

The legal consequence of the position of the court is that
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railway companies, by combinations between themselves, may
fix the schedule of rates to be charged the public, and may
bind themselves under penalties not to depart from the rates

thus agreed upon, and the citizen is bound to pay the tariff

thus established, unless he can satisfy a court that the sum
charged is unreasonable. It may sound well to say that the

courts are open to the citizen, and that they will afford him
protection against the exaction of unreasonable rates, but we
know that the supposed remedy would only aggravate the

original wrong. It is said in the opinion of the court that

there is nothing in the contract described in the bill which

indicates any purpose or attempt to obtain a monopoly of

the trade of the region traversed by the defendant corpora-

tions; that the systems of the Great Northern, the Northern

Pacific, the Southern Pacific, and Texas Pacific Railway

Companies are operated in the region subject to the regula-

tions of the defendant association, but they are not members

of it, and therefore the defendant companies cannot monopo-

lize the entire traffic of the region. The great [98] majority

of the i^atrons of the several lines of railway represented in

the association in question do not live at competitive points.

As to each of them the line of railwaj' nearest to them has, of

necessity, an absolute monopoly of the carrying trade belong-

ing to the business in which they are engaged. Of what ad-

vantage to a farmer, a merchant, or a manufacturer doing

busi]iess at or adjacent to a station upon a given line of rail-

way is the fact that 20 or .50 or 500 miles from his place of

business there is another railway line? The distance is so

great, and the cost of reaching the same is so great, that he is

practically debarred from making use of the same, and he has

no choice in the matter. Parties doing business afc competitive

points may have free choice, and as to them it may be true that

neither competing line has a monopoly of the business trans-

acted at places where competition, being free and unrestricted,

may work out its legitimate results, but this is not true of

persons engaged in business at noncompetitive points. As to

them, the control of the railway company adjacent to them

is practically absolute. Of necessity, in such case the railway

company has a complete monopoly of the entire transporta-

tion traffic of the region in which there is in fact no compet-
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ing line. Against the evil tendencies of this monopoly, pro-
tection is afforded to the citizen by securing free and un-
restrained competition between the lines of railway at the
several points or localities where they in fact come into
active competition, and, reasonable rates having thus been
secured at these points, we have a standard established by
which it may be determined whether the rates charged from
intermediate noncompetitive points are reasonable or not.

and the provisions of the interstate commerce act forbidding
fi greater charge for a shorter than a longer haul under simi-

lar circumstances may be invoked to secure a proper pro-

portionate relation between the rates at competitive and non-

competitive points. If, however, the railway companies may
combine together to fix the rates to be charged at competitive

points, thus eliminating the effect of free competition, how
fares it with the citizens residing at the noncompetitive

point ? By the very necessities of his location he is debarred

from choosing the line of railway he will patronize. He is

compelled to avail himself of the facilities afforded by the

line nearest him. The railway therefore has the absolute

monopoly of the transportation pertaining to the business of

the citizen. It likewise has the exclusive control of the rates

to be charged; and if the company, by contracts and combi-

nations with the other lines of railway operating in the same

region, may free itself from the restrictions afforded by free

competition, what is lacking to constitute a complete and

absolute monopoly of the transportation business thus de-

pendent upon the given line of railway? The direct and

necessary consequence of the contract entered into by the

defendant companies is to create and perfect an absolute

monopoly in each of the contracting parties over that part of

the business carried over their respective lines which comes

from that portion of the territory in which there is not in

active operation a competing line; and, even as to regions

which are so situated that competition might be had in the

absence [99] of contracts preventing the effects thereof, a

like monopoly i,s created by the contract entered into by the

defendant companies.

In the matter of rates, competitive points are those where

11808—VOL 1—06 u 16
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the transportation business of the locality is sought by two

or more competing lines. In the case of sales of property at

public auction, it is the rule that combinations among pro-

posed purchasers, whereby it is agreed that they will not bid

against one another, but the property shall be bid off at an

agreed price for the common benefit of all the contracting

parties, are illegal, and a sale thus made is voidable, because

all fair competition is prevented by such combination. If

the competitors for the transportation business of a given

locality agree that there shall be no competition between

them on the subject of rates to be charged, does not the same

evil result ? In the one case it is sought to deprive the owner

of his property, without paying to him the fair value that

would probably be bid in case competition was not stifled by

the agreement between the purchasers. In the other the citi-

zen is subjected to the payment of charges which are not the

result of free competition, but are the result of combinations

and mutual agreements, entered into for the express purpose

of eliminating competition as an element in the determina-

tion of the rate to be charged. Thus points and localities

which are competitive so long as there is active rivalry be-

tween the railway lines seeking the business of the region

cease to be such when the rival lines combine and become, in

effect, but one upon the subject of the charges to be demanded
of the citizens. In such event the citizen becomes subject to

a monopoly as complete and absolute as though there was but

a single line of railway within his reach. Thus is found in

the contract and combination entered into by the defendant

companies elements which directly tend to the establishment

of a monopoly, complete and absolute, over the transporta-

tion traffic in the region traversed by the lines of the defend-

ant companies, due to the undeniable fact that the price

charged for the transportation of the property of the commu-
nity exercises a controlling influence over the question of the

success or failure of the various business pursuits and avoca-

tions upon which the citizens are dependent for a livelihood,

and, moreover, it directly affects and controls the cost to the

public of all the necessaries of life.

The declaration found in article I of the contract shows

upon its face the main purpose of the combination, it being
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therein recited that " the traffic to be included in the Trans-

Missouri Freight Association shall be as follows: (1) All

traffic competitive between any two or more members hereof

passing between points in the following described territory,"

etc. Does not this clearly show that the main purpose of the

contracting parties is to deal with that traffic which, in the

absence of combinations between the railway companies,

would be controlled by the results of competition, and to deal

with it in such manner that it will cease to be competitive

traffic and become the subject of combinations and agree-

ments whereby the rates to be charged—which is the essential

ele- [100] ment in which the public has a vital interest

—

is removed from the protection derivable from free and un-

restrained competition, and is left to the determination of

committees appointed by the railway companies, whose ac-

tion is binding upon the members of the association, and

against which the individual citizen is without adequate

remedy, no matter how unjust the rate fixed by the committee

may in fact be ?

Another feature observable on the face of this contract is

that by the exceptions contained in article I the traffic be-

tween many points and in some classes of freight are ex-

cepted out from the operation of the agreement, and thus it

appears that it is the express purpose of the defendant com-

panies to carry on part of their business subject to the re-

sults flowing from combinations between the carriers, and

other portions are not to be affected thereby. Is it not the

natural result that the public will be subjected to different

burdens, and that differences in rates will be charged, which

in effect will result in discriminations for or against par-

ticular localities ? But I shall not dwell upon this and other

points of minor importance. As I view the subject, the

inherent and fatal vice existing in the combination and

agreement entered into between the defendant railway com-

panies is found in the fact, patent upon the face of the con-

tract, that it is the main purpose of the contracting parties

to stifle competition in the matter of rates to be charged the

public. The illegality of such purpose is not dependent

upon the extent of the restraint placed upon the freedom of

the public business, but upon the fact that the avowed in-
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tent is to place a restraint, whether slight or great, upon a

class of business which is inherently and always of a public

nature, and touching which the declaration of the law, both

common, and statutory, is that it must remain wholly free

and unrestricted. If the protection afforded by fair and

free competition can be evaded and nullified by means of

combinations such as are contemplated and provided for in

the contract entered into by the defendants in this case, then

the only safeguard against u.nreasonable rates will be stricken

down, and thus interstate commerce will be subjected to the

restraints and injuries flowing from the imposition of tariff

rates agreed upon by the companies, but in the establishment

of which the public has no direct control through legislation,

nor direct influence through the effect of free competition.

In my judgment, the right to insist upon free competition

between railway companies engaged in carrying on inter-

state commerce is a right which belongs to the public, of

which it cannot be deprived except bj' its own consent, and

every contract or combination between these public corpora-

lions which tends to remove the business carried on by them

from the influence of free competition tends to deprive the

public of this right, of necessity tends to subject interstate

commerce to burdens which are a restraint thereon, is in-

imical to the public welfare, is contrary to public policy, and

in contravention of both the language and spirit of the anti-

trust act of Julv 2, 1890.

[280] UNITED STATES v. PATTERSON ET AL.''

(Circuit Court, D. Massachusetts. June ], 189.3.)

[59 Fed., 280.]

Indictment—Demuebkb—Stjeplusagk.—Surplusage in an indictment

cannot be reached by demurrer of any character ; but, if it be as-

sumed that a special demurrer will lie, it must point out the specific

language objected to, and not require counsel and the court to seach

through the indictment for what is claimed as demurrable.!'

Same—Conspiracy to Monopolize Interstate Commeege—Act July

Judgment on demurrer (55 Fed., 605). See p. 133.
6 Syllabus copyrighted, 1894, by West Publishing Co.
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2, 1890.—An indictment for conspiracy to monopolize interstate
commerce in cash registers need not negative the ownership of pat-
ents by defendants, or aver that the commerce proposed to be carried
on is a lawful one.

Same—Atokments.—It is unnecessary to set out in detail the opera-
tions supposed to constitute interstate commerce, and in this respect
it is sufficient to use the language of the statute.

Same.—It is unnecessary to allege the existence of a commerce which
defendants conspire to monopolize, as the statute does not distin-

guish between strangling a commerce which has been born, and pre-

venting the birth of a commerce which does not exist.

Same.—The indictment need not show that the purpose of the con-

spiracy was to grasp the commerce into the hands of one of the
defendants, or that defendants were interested in behalf of the party
for whose benefit they conspired, or what were their relations to

such party.

At Law. Indictment of John H. Patterson and others for

conspiracy to monopolize interstate commerce in cash regis-

ters, in violation of the act of July 2, 1890.

Elihu Root and F. D. Allen^ for the United States.

H. W. Chaplin^ for defendants.

Putnam, Circuit Judge.

This case was heard on general demurrer, February 28,

1893, during the October term, 1892. 55 Fed. 605. The
demurrer was overruled as to counts 4, 9, 14, and IS, and as to

all other counts the demurrer was sustained, and the counts

quashed, and the defendants were given leave to file special

demurrers to the count sustained; and, March 7, 1893, a

so-called special [281] demurrer was filed, within the time

allowed therefor. This was brought to the attention of the

court, and heard during the same term. May 6, 1893.

In the opinion handed down February 28th, the following

occurred

:

" The allegations of what was done in pursuance of the alleged

conspiracy are, .under this particular statute, irrelevant."

Again

:

" That the means [intending the means by which the market was to

be engrossed or monopolized] are alleged with reasonable precision in

the remaining counts appears from the practical application of the
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rules of pleading appropriate to tbis case made in TJ. S. v. Waddell,
112 U. S. 76, 5 Sup. Ot. 35. Some of the allegations in eacb count may
be insufflcient, but tbese are only surplusage."

Notwithstanding this surplusage, there was sufficient in

each of the four counts which the court sustained to render

them valid; and the surplusage is largely of such a charac-

ter that it is entirely disconnected from the essential allega-

tions, and may be disregarded at the trial. The pleadings,

however, are very voluminous, and there may be difficulty in

sifting out the insufficient allegations, especially those touch-

ing the " means " referred to, from those which are sufficient,

aiid in determining what is thus to be regarded as surplus-

age ; and, as to this, there may prove to be at the trial differr

ences of opinion between the counsel for the United States,

the counsel for defendants, and the court. As the indict-

ment runs against many parties, scattered through several

states, at remote distances from each other and from the

place of trial, and as its subject-matter is complex, and in-

volves a great number of transactions, it appeared to the

court that the trial, at the best, would be burdensome and ex-

pensive, both for the United States and the accused, and that

on this account it was important to minimize this by settling

in advance, if it could be done, what should be held to be sur-

plusage. The court was well aware that what are ordinarily

spoken of as special demurrers find their origin in the

statutes 27 Eliz. and 4 & 5 Anne, and have been held to be

limited to proceedings in the nature of civil suits ; but it had

in thought that, independently of these special demurrers by

statute, there was at common law a special demurrer lying

against surplusage, which reached also indictments and crim-

inal informations. Such the court understands to be the

statement of the law in Chit. PL (7th Eng. Ed.) 253. The
court had no intention that the questions which had been

fully raised and carefully argued under the general demurrer

should again be brought to its attention, and no other inten-

tion than that of assisting in simplifying the course of the

trial as above explained. The court is, however, now forced

to the conclusion that surplusage in indictments cannot be

reached by demurrer of any character. Such is positively laid

down as the law in Steph. PI. (3d Amer. Ed.) 365^ Heard,
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Crim. PI. 140, 271; and is also stated by Lord Cranworth
in Mulcahy v. Reg., L. R. 3 H. L. 306, 329. If, however,

the law is otherwise, and surplusage and irrelevant matter in

indictments may be [282] made the subject of a special or

limited demurrer, what has been filed by the defendants in

this case, under- leave granted February 28th, would be suffi-

cient, because it is expressed in general terms, and requires

the counsel for the United States and the court to search

through the indictment for what is claimed to be demurrable,

when, by all the rules of pleading, it ought to set out the

specific language objected to, and ask the ruling of the court

on that alone. The reason touching this proposition stated

in Story, Eq. PL § 457, applies everywhere. Cli'arly is this

so in this case, because this so-called special demurrer is

expressly to the entire 4th, 9th, 14th, and 18th counts.

It seemed to the court that there must be some way by

which, as a matter of right, parties brought in on a complex

and voluminous indictment may have settled in advance of

the trial what portions of it, if any, are surplusage. It has

been frequently said—certainly with reference to civil pro-

ceedings—that surplusage might be rejected on summary mo-

tion, and the pleadings left to stand as though it had been

struck out or never inserted. Gould, PL (4th Ed. c. 3, § 170;

Chit. PL (7th Eng. Ed.) 252; and many other authorities.

It has also been understood that in criminal cases it might

be disposed of to a certain extent by a nolle prosequi, and

that this would apply to a separable part of any one count,

as well as to the whole of a count, or to an entire indictment.

Bish. Crim. Proc. (3d Ed.) § 1391. The general expres-

sions, however, of the opinion in Ex parte Bain, 121 U. S.

1, 7 Sup. Ct. 781, are sufficient to cause this court to proceed

no further with these suggestions, unless the 'subject of

them is formally brought to its attention and counsel are

duly heard.

On the whole, therefore, the court is compelled to conclude

that the permission which it gave to defendants to file a

special demurrer was perhaps inadvertent, and certainly has

proved ineffectual for the purposes which the court had in

mind. The counsel for the defendants, however, have availed

themselves of this permission to reargue several of the propo-
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sitions submitted at the bearing on the general demurrer,

apparently insisting that they were overlooked by the court,

because not noticed in its opinion passed down February

28th; and they also present at least one additional proposi-

tion. Many points were raised on demurrer by counsel for

the defense, some of them of great importance, and some of

ii minor character; so that a full exposition of the views of

the court touching every question which was presented,

would have resulted in an opinion too lengthy to be excusable

as coming from a tribunal for whose errors there is ample

remedy by appeal. Therefore the court touched in its opin-

ion onh' the salient features of the case. Under the present

circumstances, however, the court feels called on to notice

briefly some of the points which have been pressed anew on

its consideration.

The claim that the indictment should negative the owner-

ship of patents by the defendants, and also set out that the

commerce carried on, or proposed to be carried on. by the

National Cash-Register [283] Company, was a lawful one,

and perhaps some other matters of that character, proceeds

on the hypothesis that its allegations should be certain to

every intent,—a rule which applies only to pleas in abate-

ment. All such are matters of defense, not to be anticipated

by the prosecutor.

The claims that these counts left it for the prosecutor,

and not for the court, to decide whether they state subject-

matters of interstate commerce, and also that it is necessary

that they should set out in detail the operations supposed

to constitute interstate commerce, are not maintainable, be-

cause, so far as this feature of the indictment is concerned,

it is clearly sufficient, according to numerous decisions of

the supreme court, which need not be cited, to use the lan-

guage of the statute. The suggestion of the court, in the

opinion passed down February 28th, that the statute is not

one of a class Avhere it is sufficient to declare in the words of

the enactment, related to the particular proposition then un-

der consideration.

As to all the propositions touching the existence of com-

merce in cash registers, or knowledge, or want of allegation

of knowledge, on the part of the accused, it is sufficient to
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say that those counts which do allege the existence of such

commerce also allege positively knowledge on the part of

the defendants ; and those which do not allege such existence

are sufficient, because neither the letter of the statute nor
its purpose distinguishes between strangling a commerce
which has been born and preventing the birth of a commerce
which does not exist. On this point, also, in the opinion of

the court, it is sufficient to use the language of the statute.

Much of what is said by the defendants about judicial

knowledge touching cash registers and patents has no appli-

cation to common-law proceedings, especially on the criminal

side of the court, and the court will not take time to enlarge

upon this.

The suggestion that no count alleges an intent to injure

or defraud the public by raising the price, or otherwise,

relates to indictments of an entirely different character from
this at bar, and to conspiracies which are illegal in their

essence, without reference to the means adopted to accom-

plish their purposes.

As to the proposition that the National Cash-Register

Company is not alleged to have been a party to the con-

spiracy, the court went, in this direction, to the extreme

limit which the letter of the law would permit. It sus-

tained only those counts which alleged a combination for

the purpose of engrossing, monopolizing, or grasping the

trade in question, and rejected all those counts which alleged

only an intention to destroy certain competitors named. Be-

yond that the court purposely left its opinion in an indefinite

form, because neither the letter of the statute nor the philoso-

phy of pleading conspiracies require that it should appear

that the purpose was to engross, monopolize, or grasp into

the hands of one of the persons indicted, or that the de-

fendants were interested in behalf of the party for Avhose

benefit they combined to monopolize, engross, or grasp, or,

indeed, what their relations were to . that party. Even if

the statute should finally be held to be limited to combinations

to engross, m^onopolize, or grasp in behalf of some party to the

[284] combination, yet there remains the well-known rule

of law that it is unnecessary to indict all the persons in-

volved in a conspiracy. Of course, the court would have
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felt less doubt in meeting this objection if it had been

alleged that the corporation named was a party to the con-

spiracy, or if the relations of the accused to it, or some

other matter of a kindred character, had been set out. It

may be that, when the proofs are developed at the trial,

some unforeseen difficulty will arise, which need not now be

anticipated ; but, on the whole, the court concluded that this

objection was not well taken.

In order that the defendants' exceptions may be undoubt-

edly saved at this term, the general demurrer having been

overruled at the last, and that the defendants may be able

to show to the appellate court specifically the points taken

on demurrer in this court, I conclude to regard the so-called

" special demurrer," in connection with the motion filed

March 17, 1893, as a petition for a rehearing, and the clerk

will enter the following order:

Leave to the defendants to file special demurrer granted

February 28, 1893, annulled as inadvertent. Petition of de-

fendants for rehearing oij general demurrer granted. Order

overruling demurrer as to counts 4, 9, 14, and 18, entered

February 28, 1893, annulled. Matters set out in the so-called

'' special demurrer " are, by leave of court, assigned as ad-

ditional causes for demurrer under the general demurrer.

Counsel for the defendants and for the United States heard

anew touching demurrer to counts 4, 9, 14, and 18. De-

murrer overruled as to those counts; defendants to answer

over, as provided by statute.

[306] UNITED STATES v. E. C. KNIGHT CO. ET AL."

(Circuit Court, B. D. Pennsylvania. January 30, 1894.)

[GO Fed., 306.]

Monopolies—Interstate Commerce—Sugar Trust.—Act Cong. July

2, 1890, declares " every contract, combination in the form of a trust

or otherwise, or conspiracy, in restraint of trade or commerce
among the several states or vyith foreign nations " illegal ;

pro-

hibits any person from attempting to monopolize, or combining or

conspiring with any other person to monopolize, any part of the

o Affirmed by the Circuit Court of Appeals, Third Circuit (60 Fed.,

934). See p. 258. Affirmed by the Supreme Court (156 U. S., 1).

See 379.
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trade or commerce among the several states, or with foreign na-
tions; and invests the circuit courts with jurisdiction to restrain
violations of the act. Held, that a combination whose object is

to enable a single company to monopolize and control the business
of refining and selling sugar, by buying up all competing concerns
in the United States, is not in violation of this statute; for it

constitutes no restriction upon, or monopoly of, commerce between
the states, but, at most, only makes it possible for the promoters
of the combination to restrict or monopolize such commerce, should
they so desire.o

Ellery P. Ingham, United States Attorney, and Robert
Ralston, Assistant United States Attorney.

John G. Johnson and R. C. McMurtrie, for defendants.

Butler, District Judge.

The bill charges, in substance, as follows

:

E. C. Knight Company, Spreckels' Sugar Refining Com-
pany, Franklin Sugar Refining Company and the Delaware
Sugar House, were, until on or about March 4, 1892, inde-

pendently engaged in the manufacture and sale of refined

sugar. That they were competitors with the American Sugar
Refining Company and with one another; and that they

were engaged in trade with the several states and with for-

eign nations. That the American Sugar Refining Company
had, prior to March 4, 1892, obtained the control of all

the sugar refineries in the United States, with the exception

of the Revere, of Boston, and the refineries of the said four

defendants. That the Revere produced annually about 2

per cent., and the said four defendants about 33 per cent,

of the total amount of sugar refined in the United States.

That in order that the American Sugar Refining Company
might obtain complete control of the production and price

of refined sugar in the United States, it and John E. Searles,

Jr., acting for it, entered into an unlawful and fraudulent

scheme to purchase the stock, etc., of the said four defendants

by which they attempted to obtain contr^J of all the sugar

refineries in this district for the purpose of restraining the

trade thereof among the other states. That in pursuance

a .Syllabus copyrighted, 1894, by West Publishing Co.
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of this scheme, on or about ]\[arch 4, 1892, John E. Searles,

Jr., entered into a contract with the defendant Knight Com-
pany and individual stockholders named for the purchase of

all the stocli of the said company, and subsequently delivered

to the said defendants in exchange therefor shares of the

American Sugar Eefining Compan}'. That on or about the

same [307] time the said Searles entered into a similar con-

tract with the Spreckels Company and individual stock-

holders and made a similar contract with the Franklin Com-
pany' and stockholders and with the Delaware Sugar House
and stockholders.

The bill further avers that the American Sugar Refining

Company monopolizes the manufacture and sale of refined

sugar in the United States and controls the price of sugar.

That in making the said contracts the said Searles and the

American Sugar Eefining Company combined and conspired

with the other defendants named to restrain trade and com-

merce in refined sugar among the several states and foreign

nations. That the said contracts were made with intent to

enable the said American Sugar Refining Company to

monopolize the manufacture and sale of refined sugar among
the several states.

The material facts proved are that the American Sugar

Refining Co., one of the defendants, is incorporated under

the laws of New Jersey and has authority to purchase, refine,

and sell sugar; that the Franklin Sugar Refinery, the E. C.

Knight Company, the Spreckels Sugar Refinery, and the

Delaware Sugar House, were incorporated under the laws

of Pennsylvania, and authorized to purchase, refine and sell

sugar; that the four latter Pennsylvania companies were

located in Philadelphia, and prior to March, 1892, produced

about 33 per cent, of the total amount of sugar refined in

the United States, and were in active competition with the

American Sugar Refining Company and with each other,

selling their product wherever demand was found for it

throughout the United States; that prior to March, 1892,

the American Suj^r Refining Company had obtained con-

trol of all refineries in the United States, excepting the four

located in Philadelphia, and that of the Revere Company
in Boston, the latter producing about 2 per cent, of the

Digitized by Microsoft®



UNITED STATES V. E. C. KNIGHT CO. 253

Opinion of the Court.

aniomnt refined in this country; that -in March, 1892, the

American Sugar Refining Company entered into contracts

(on different dates) with the stockliolders of each of the

Philadelphia corporations named, whereby it purchased their

stock, paying therefor by transfers of stock in its company

;

that the American Sugar Refining Company thus obtained

possession of the Philadelphia refineries and their business;

that each of the purchases was made subject to the American
Sugar Refining Company obtaining authority to increase its

stock $25,000,000 ; that this assent was subsequently obtained

and the increase made; that there was no understanding or

concert of action between the stockholders of the several

Philadelphia companies respecting the sales, but that those

of each company acted independently of those of the others,

and in ignorance of what was being done by such others;

that the stockholders of each company acted in concert with

each other, understanding and intending that all the stock

and property of the company should be sold; that the con-

tract of sale in each instance left the sellers free to establish

other refineries and continue the business if they should see

fit to do so, and contained no provision respecting trade or

commerce in sugar, and that no arrangement or provision on

this subject has been made since; that since the purchase,

the Delaware Sugar House Refinery [308] has been operated

in conjunction with the Spreckels Refinery, and the E. C.

Knight Refinery in connection with the Franklin, this com-

bination being inade apparently for reasons of economy in

conducting the business; that the amount of sugar refined

in Philadelphia has been increased since the purchases ; that

the price has been slightly advanced since that event, but is

still lower than it had been for some years before, and up to

within a few months of the sales ; that about 10 per cent, of

the sugar refined and sold in the United States is refined

in 'other refineries than those controlled by the American

Sugar Refining Company; that some additional sugar is

produced in Louisiana and some is brought from Europe,

but the amount is not large in either instance.

The object in purchasing the Philadelphia refineries was

to obtain a greater influence or more perfect control over the

business of refining and selling sugar in this country.
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Are the defendants' acts, as above shown, prohibited by

the statute of 1890, relating to trade and commerce? The
provisions involved are as follows

:

" Section 1. Every contract, combination in the form of trust or
ottier\Yise, or eonspir;icy, in restraint of trade or commerce among the
several states, or with foreign nations, is Tiereby declared to be illegal.

Every person who shall make any such contract or engage in any such
combination or conspiracy, shall be deemed guilty of a misdemeanor,
and, on conviction thereof, shall be punished by a fine not exceeding
five thousand dollars, or by imprisomnent not exceeding one year, or
by both said punishments, in the discretion of the court.

" Sec. '2. Every person who shall monopolize, or attempt to monopo-
lize, or combine or conspire with any other person or persons, to mo-
nopolize any part of the trade or commerce among the several states,

or with foreign nations, shall be deemed guilty of a misdemeanor,
and on con-siction thereof, shall be punished by fine not exceeding five

thousand dollars, or, by imprisonment not exceeding one year, or by
both said punishments, in the discretion of the court.

" Sec. 4. The several circuit courts of the United States are hereby
invested \Aith jurisdiction to prevent and restrain violation of this act

;

and it shall be the duty of the several district attorneys of the United
States, in their respective districts, under the direction of the attorney
general, to institute proceedings in equity to prevent and restrain such
violations. Such proceedings may be by way of petition setting forth

the case and praying that such violations shall be enjoined or other-

wise prohibited. ^"\beu the parties complained of shall have been duly
notified of such petition the court shall proceed, as soon as may be,

to the hearing and determination of the case ; and pending such peti-

tion and before final decree, the court may at any time make such tem-
porary restraining order or prohibition as shall be deemed just in the
premises."

The principal questions raised are

:

First, do the facts show a contract, combination or con-

spiracy to restrain trade or commerce, or a monopoly within

the legal signification of these terms ?

Second, do they show such contract, combination or con-

spiracy to restrain or monopolize trade or commerce " among

the several states or with foreign nations ?
"

Third, can the relief sought be had in this proceeding?

In the view I entertain the first and third need not be con-

sidered. The second must receive a negative answer, and this

will dispose of the controversy.

[309] The federal government possesses no jurisdiction

over the contracts, business or property of individuals within

the states—except to collect revenue for its support. Its

powers are derived exclusively from the constitution. It

has none other than such as are directly or impliedly con-

ferred by that instrument; and the latter contains no sug-
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gestion of authority to intermeddle with such property

rights. By tlie eighth section of article first, congress is em-
powered '' to regulate commerce with foreign nations and
among the several states, and with the Indian tribes." In
pursuance of this power the statute of 1890 was enacted;

and as the terms employed show, congress was duly careful

to keep within the limits of its authority. It is " trade and
commerce among the several states and with foreign nations "

that the statutes seek to guard against restraint or monopoly.

The contracts and acts of the defendants relate exclusively

to the acquisition of sugar refineries and the business of

sugar refining, in Pennsylvania. They have no reference

and bear no relation to commerce between the states or with

foreign nations. Granting therefore that a monopolj' exists

in the ownership of such refineries and business, (with which

the laws and courts of the state may deal,) it does not con-

stitute a restriction or monopoly of interstate or international

cormnerce. The latter is untouched, unrestrained and open

to all who choose to engage in it. The plaintiff contends,

however, that such monopoly in refineries and refining in-

cidentally secures a monopoly of commerce among the states.

This position, however, is unsound; the deduction is un-

warranted. The alleged control of refining does not of itself

secure such commercial monopoly ; and at present none exists.

The most that can be said is that it tends to such a result;

that it might possibly enable the defendants to secure it,

should they desire to do so. "Whether it would or not de-

pends on their ability with this advantage to control such

commerce. They have not tested this ability by attempting

to control it, nor shown a disposition to do so. They sell

their product, and purchasers may use it in such commerce,

or otherwise as they choose. At present the defendants

neither have, nor have attempted to secure, such commercial

monopoly. As before stated, if they have a monopoly it is

in refineries and refining, alone—over which the plaintiff

has no jurisdiction. If they should retire from business,

close their refineries or devote them to other purposes, the

plaintiff could not object. This might and doubtless would

indirectly produce some disturbance of or interference with

such commerce, but it would not bring the defendants or their
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property within the jurisdiction of congress. Numerous

instances might be cited, where contracts, business arrange-

ments and combinations indirectly affect interstate and inter-

national commerce without bringing the parties to them or

their property within this jurisdiction. It is the stream of

commerce flowing across the states, and between them and

foreign nations, that congress is authorized to regulate.

To prevent direct interference with or disturbance of this

flow alone, was the power granted to the federal govern-

ment. Congress has therefore no authority over articles of

merchandise or their owners, or contracts or combi- |310]

nations respecting them, which have not entered into this

stream, or having entered, have passed out. It may prohibit

and punish all acts which are intended and directed to re-

strain or otherwise interfere with or disturb such commerce,

but it can go no further. To extend its authority to business

transactions which have no direct relation to this commerce,

but which may incidentally affect it, and to ownership and

rights in property not involved in such commerce, because

it may possibly become so involved, would be unwarranted

by the terms of the constitutional provision, or the statute,

—

would draw within the jurisdiction of congress most of the

business transactions and property of individuals within the

states, and would oust the jurisdiction of the states accord-

ingly. A large proportion of the contracts which men enter

into, and of the changes which they make in their business

and business relations, may and probably do affect such com-

merce. The diminution or increase of production in agri-

culture or manufactures, changes from one branch of busi-

ness or trade to another, all incidentally tend to this result.

State legislation prohibiting or restraining the manufacture

or sale of certain articles of merchandise, or increasing their

cost by exacting license fees, have the same indirect tendency.

Such legislative restraint of the manufacture or sale of

poisons and alcoholic liquors, and even the increase in the

cost or price of property by taxation, could only be sustained

by favor of tlie federal government, in a different view of

its power.

The discussion need not be extended; the question is not

new. It was fully considered in a case which arose under the
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statute

—

hi re Greene, 52 Fed. 104—and the opinion of

Jaclison, J., (now of the supreme court,) is so clear and
satisfactory that I am restrained from quoting what he says

only by the desire to be brief. Veasie v. Moor, 14 How. 568,

574; Coe v. Errol, 116 U. S. 517 [6 Sup. Ct. 475] ; Kidd v.

Pearson, 128 U. S. 1 [9 Sup. Ct. 6],—are to the same effect.

The cases of V. S. v. Grecnhut, 50 Fed. 4G9, and In re Corn-

ing, 51 Fed. 213, cited In- the plaintiff, are in affirmance

of this view, rather than against it. Every element of com-

bination and monopoly shown here was averred in the indict-

ments under consideration there. It was held, however, that

no offense against the statute was set out, no interference with

interstate or international commerce being charged. The
cases did not fail through matter of form or technically,

but because the facts averred did not constitute an offense

against the United States.

In the cases of U. >S. v. Jellieo Mountain Coal <& Coke Co.,

46 Fed. 432; Manufaeturing Co. v. Klotz, 44 Fed. 721;

Dueher Watch Case Manufg Co. v. E. Howard Watch d:

Clock Co., 55 Fed. 851, cited by the plaintiff, this question

was not considered or raised.

People v. American Sugar Refining Co., 7 Eey & Corp.

(Cal.) 83, and People v. North Ricer Sugar Refining Co.,

16 N. Y. Civ. Proc. 1 & 6, [3 N. Y. Supp. 401] ; Id., 54 Hun,

354 [7 N. Y. Supp. 406] ,—were suits in state courts and in-

volved questions of state law, only.

The bill must be dismissed with costs.

[803] FAEMEES' LOAN & TEUST CO. v. NOETHEEN
PAC. E. CO. ET AL.

(Circuit Court, E. D. Wisconsin. April 6, 1894.)

[60 Fed. 803.]

This case was not based upon the anti-trust law. It was

a petition by Thomas F. Oakes and others, receivers of the

property of the Northern Pacific Eailroad in a suit brought

against that company by the Farmers' Loan and Trust Com-

pany stating that their employees contemplated a strike for

11808—VOL 1—06 M 17
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the purpose of preventing a reduction of wages, and praying

that they be enjoined therefrom. The only portion of the

decision relating to the anti-trust law is found on page 823

of the opinion, and is as follows

:

"By act of Congress of July 2, 1890 (2G Stat. c. 647), every combi-

nation in restraint of commerce among the several states is declared

to be illegal. Under this act it \Yas held by Judge Speer in Water-
house V. Comer, 55 Fed. 149, that a strike, if it ever was effective, can
be so no longer ; and this view seems to have been held by Judge
Villings in the case of U. 8. v. Workingmen's AmaJganiated Council,

54 Fed. 994. On the other hand, Judge Putman, in JJ. S. v. Patterson,

55 Fed. 605, is inclined to the view that the statute has no relation to

labor organizations. I do not find it needful to enter into this field

of discussion, or to express an opinion upon the sub.iect, being content

to rest my conclusion upon the grounds discussed."

[931 J
UNITED STATES v. E. C. KNIGHT CO. ET AL."

(Circuit Court of Appeals, Third Circuit. March 20, 1804.)

[60 Fed.. 934.]

JIOXOrOLIES COXTKACTS IN RkSTRAINT OF INIERSTATE CO.M MERGE.

The purchase of stock of sugar refiueries for the purpose of ac-

quiring control of the business of refining and selling sugar in the

United States does not involve monopoly, or restraint of interstate

or foreign commerce, within the meaning of the act of July 2, 1890.!"

Appeal from the Circuit Court of the United States for

the P^astern District of Pennsylvania.

This was a bill in equity filed by the United States

against the E. C. Knight Company, the Spreckels Sugar Re-

fining Company, the Franklin Sugar Refining Company, the

Delaware Sugar House, the American Sugar Refining Com-
pany, and numerous individuals, to have canceled and de-

clared void certain contracts made by the American Sugar

Refining Company with the other defendants, as being the

result of a combination or conspiracy to monopolize or re-

strain interstate and foreign commerce. There was a de-

cree for defendants in the court below, and complainant

appeals.

oBill dismissed by the Circuit Court, Eastern District of Pennsyl-

vania (60 Fed., 306). See p. 250. Decree affirmed by the Supreme

Court of the United States (156 U. S., 1). See p. 379.

» Syllabus copyrighted, 1894, by West Publishing Co.
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Ellenj P. Ingham and Samuel F. PMllips {Robert Rals-

ton, Assistant United States Attorney, on the brief), for

the United States.

John G. Johnson {John E. Pitrnoiis and Ricluwd G. J^lc-

Murtrie, on the brief), for appellees.

Before Acheson and Dallas. Circuit Judges, and Green,

District Judge.

Dallas, Circuit Judge.

There are three assignments upon this record. The first

two aver, in general terms, that the court below erred in

dismissing the bill of complaint, and in not granting the

relief thereby praj'ed. The third, alone, specifies the al-

leged error with particularity, and is in these words :
" That

the court erred in holding that the facts in this case do not

show a contract, combination, or conspiracy to restrain or

monopolize trade or com- [935] merce among the several

states or with foreign nations." This assignment correctly

presents the only question which the case involves.

The bill filed on behalf of the United States is founded

wholly upon the act of congress of July 2, 1890, entitled

" An act to' protect trade and commerce against unlawful

restraints and monopolies." Proceedings, such as have been

instituted and pursued in this instance, " to prevent and re-

strain violations of this act," are authorized and directed by

its fourth section; and these defendants are charged with

violation of its first two sections, which are as follows

:

" Section 1. Every contract, combination in the form of trust or otlier-

wise, or conspiracy in restraint of trade or commerce among the sev-

eral states, or with foreign nations, is hereby declared to be illegal.

Every person who shall make any such contract or engage in any such
combination or conspiracy, •shall be deemed guilty of a misdemeanor,
and, on conviction thereof, shall be punished by a fine not exceeding
five thousand dollars, or by imprisonment not exceeding one year, or

by both said punishments, in the discretion of the court.
" Sec. 2. Every person who shall monopolize, or attempt to monopo-

lize, or combine or conspire with any other person or persons, to

monopolize any part of the trade or commerce among the several

states, or with foreign nations, shall be deemed guilty of a misde-

meanor, and, on conviction thereof, shall be punished by fine not ex-

ceeding five thousand dollars, or by imprisonment not exceeding one

year, or by both said punishments, in the discretion of the court."
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These sections relate, respectively, to restraint of trade and

to monopoly, but, as to both, with respect only to " trade

or commerce among the several states, or with foreign na-

tions; " and upon the application of this restrictive language

of the law to the facts of this case we base our judgment.

The learned judge who heard the cause in the circuit court

states, in the opinion filed by him, that

:

" The material facts proved are tbat the American Sugar Refining
Co., one of the defendants, is incorporated under the laws of New
Jersey, and has autlim-ity to purchase, refine, and sell sugar ; that
the Franklm Sugar Refinery, the E. C. Kuight Co., the Spreckels
Sugar Refinery, and the Delaware Sugar House were incorporated
under the laws of Pennsylvania, and authorized to purchase, refine,

and sell sugar ; that the four latter Pennsylvania companies were
located in Philadelphia, and prior to March, 1892, produced about
thirty-three per cent, of the total amount of sugar refined in the
United States, and were in active competition with the American
Sugar Refining Co., and with each other, selling their product wher-
ever demand was found for it throughout the United States ; that
prior to March, 1802. the American Sugar Refining Co. had obtained
control of all refineries in the United States, excepting the four
located in Philadelphia, and that of the Revere Co. in Boston, the
latter producing about two per cent, of the amount refined in this

country ; that in March, 1892, the American Sugar Refining Co.

entered into contracts (on dlfterent dates) with the stockholders of

each of the Philadelphia corporations named, whereby it purchased
their stock, paying therefor by transfers of stock in its company

;

that the American Sugar Refining Co. thus obtained possession of the
Philadelphia refineries and their business; that each of the purchases
was made subject to the American Sugar Refining Co. obtaining
authority to increase its stock .$25,000,000 ; that this assent was subse-

quently obtained, and the increase made ; that there was no under-
standing or concert of action between the stockholders of the several

Philadelphia companies respecting the sales, but tljat those of each
company acted independently of those of the others, and in ignorance
of what was being done by such others ; that the stockholders of each
company acted in concert with each other, un- [936] derstanding and
intending that all the stock and property of the company should be
sold : that the contract of sale in each instance left the sellers free

to establish other refineries, and continue the business, if they should
see lit to do so, and contained no provision respecting trade or co)n-

merce in sugar, and that no arrangement or provision on this subject
has been made since; that since the purchase the Delaware Sugar
House refinery has been operated in conjunction with the Spreckels
Refinery, and the E. C. Knight refinery in connection with the Fr.ank-
lin, this combination being made apparently for reasons of economy
in conducting the business ; that the amount of sugar refined in

Philadelphia has been increased since the purchases ; that the price

has been slightly advanced since that event, but still lower than it

had been for some years before, and up to within a few months of

the sales ; that about ten per cent, of the sugar refined and sold in the
United States is refined in other refineries than those controlled by the
American Sugar Refining Co. ; that some additional sugar is produced
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in Louisiana, and some is brought from Europe, but the amount is not
large in either instance.

" The object in purchasing the Philadelphia refineries was to obtain
a greater influence, or more perfect control, over the business of re-
fining and selling sugar in this country."

This statement of the facts is quoted at length merely for
the purpose of showing the general nature of the case ; the
only essential fact^and of that there is no doubt—being that

the questioned conduct of the defendants does not, according
to our view of the law, concern interstate or foreign com-
merce. There is no evidence whatever that the defendants
have directly monopolized, or have attempted, combined, or

conspired to directly monopolize, any part of the trade or

commerce among the several states or with foreign nations;

or that they have contracted, combined, or conspired in

direct restraint of such trade or commerce. The utmost that

can be said—and this, for the present purpose, may be as-

sumed—is that they have acquired control of the business of

refining and selling sugar in the United States. But does

this involve monopoly, or restraint of, foreign or interstate

commerce ? We are clearly of opinion that it does not. The
particular language of the act which is now under considera-

tion was manifestly derived from the clause of the constitu-

tion by which congress is empowered to " regulate commerce
with foreign nations and among the several states ;

" and the

authorities are distinctly to the effect that this grant of

power does not include the regulation of manufactures or

productive industries of any sort, even where their product

is made, or is intended or contemplated to be made, the sub-

ject of commerce beyond the territory of the state where the

manufactory or other producing industry is situated or

operated. Manufacture and commerce are two distinct and
very different things. The latter does not include the former.

Buying and selling are elements of commerce, but something

more is required to constitute commerce, which, " strictly

considered, consists in intercourse and traffic, including in

these terms navigation, and the transportation and transit

of persons and property, as well as the purchase, sale, and

exchange of commodities."

Enough has been said to indicate the ground upon which

our conclusion in this case has been reached, and we do not
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deem it necessary to say more, inasmuch as the subject has

very recently been considered and passed upon in the Case of

Greene, 52 Fed. [937] lOi, by Judge Jackson (now one of

the justices of the supreme court), in whose opinion the

earlier cases are sufficiently referred to.

The decree of the circuit court is affirmed.

[801] UNITED STATES v. ELLIOTT ET AL.-

(Circuit Court, E. D. Missouri, E. D. July 6, 1894.)

[62 Fed., 801.]

COMBINATIOXS IN RESTRAINT OF INTERSTATE COMMERCE—INJUNC-

TION.—A combination wliose profe.5secI ob.iect is to arrest the opera-

tion of the railroads whose lines extend from a great city into

adjoining states until such roads accede to certain demands made
upon them, -^-^ hether such demands are in themselves reasonable or

unreasonable, just or unjust, is an unlawful conspiracy in restraint

of trade and commerce among the states, within the act of July 2,

1890, and acts threatened in pursuance thereof may be restrained by

injunction, under section 4 of the act.''

This was a suit by the United States against M. J. Elliott,

George B. Kern, Eugene V. Debs, George W. Howard, L. E.

Rogers, Sylvester Kelliher, the American Railway Union,

and others, to restrain violations of the act of July 2, 1890

(26 Stat. 209). Complainants moved for a preliminary

injunction.

Willhim FI. Clo'pton, United States Attorney.

Thayer, District Judge (orally.)

Th(j uiHisiuil character of the bill filed bj' the government

renders it proper that the court should state briefly the rea-

sons that have influenced its action in 'granting a part of the

relief prayed for therein.

The act of congress approved July 2, 1890 (26 Stat. 209)',

entitled "An act to protect trade and commerce against un-

a Demurrer overruled '(64 Fed., 27). See p. 311.

i Syllabus copyrighted, 1894, by West Publishing Co.
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lawful restraints and monopolies," declares in its first section

that

:

" Every contract, combination in the form of trust or otherwise,
or conspiracy in restraint of trade or commerce among the several
states or with foreign nations, is hereby declared to be illegal. Every
person who shall make any such contract or engage in any such com-
bination or conspiracy shall be deemed guilty of a misdemeanor and
on conviction thereof shall be punished by fine not exceeding five
thousand dollars or by imprisonment not exceeding one year or by
both said punishments, in the discretion of the court."

Ordinarily it is neither lawful nor expedient for a court of

equity to award an injunction to prevent the doing of acts

that are ni themselves crimes. The regular course of

judicial procedure requires that j^ersons accused of crime

should be prosecuted by information or indictment, and not

otherwise. There are, however, well-established exceptions

to this rule. When a criminal act is threatened, which is

liable to occasion irreparable injury to private persons, or

which would give rise to a multitude of suits at law to re-

dress the wrong, if committed, a court of equity may issue

an injunction, at the instance of an individual, against par-

ties who threaten to commit the wrong. But the court is

not called upon, in this instance, to consider whether the pro-

ceeding falls within the ordinary jurisdiction of a court of

equity. By the fourth section of the act of July 2, 1890,

which is above referred to, congress has declared that:

" The several circuit courts of the United States are hereby invested
with jurisdiction to prevent and restrain violations of this act ; and
it shall be the duty of the several district attorneys of the United
States in their respective districts under the direction of the attorney
general to institute proceedings in equity to prevent and restrain
such violations. Such proceedings [802] may be by way of petition

setting forth the case and praying that such violations shall be en-

joined or otherwise prohibited. When the parties complained of shall

have been duly notified of such petition the court shall proceetl as
soon as may be to the hearing and determination of the case ; and
pending such petition and before final decree the court may at any
time make such temporary restraining order or prohibition as shall

be deemed just in the premises."

This section of the act makes the jurisdiction of the court

clear over the parties and subject-matter, if the bill now be-

fore the court, which has been exhibited with the sanction

of the attorney general, shows the existence of a conspir-

acy among the defendants to restrain trade or commerce
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among the several states, and that acts have already been

done or threatened by the several defendants in further-

ance of the alleged conspiracy. Congress has seen fit, on

grounds of public policy, to authorize the law officers of the

government to appeal to the courts of the United States by

a bill in equity filed in behalf of the people of the' United

States, to arrest, by writ of injunction or prohibition, the

commission of acts which are designed to obstruct .the free

flow of commerce between the states, and no one can doubt

the power of congress to confer such authority. From the

very foundation of the government, it has been accepted as a

proposition which admitted of no controversy that the right

to regulate commerce among the several states, and to pass

laws to protect commerce of that character, pertained to the

general government, and that its power in that respect was

plenary and paramount.

An examination of the bill which has been exhibited by

the United States shows that it charges, in substance, that

the various defendants named therein have combined and

confederated among themselves to prevent several railroads

named in the bill, whose lines radiate from St. Louis, and

which are engaged, among other things, in interstate com-

merce, from conducting their customary business of trans-

porting passengers and freight between points in this state

and points in other adjoining states to which their several

lines extend. The bill further charges that the several de-

fendants named therein have combined and conspired to

induce persons in the employ of said railroad companies to

leave the service of their respective companies, and to pre-

vent them from securing other operatives, the object of such

conspiracy being to prevent said railway companies from

hauling certain cars which are customarily used by them in the

transaction of their business as interstate carriers of freight

and passengers. The bill also charges the commission of

divers and sundry acts by some of the defendants in further-

ance of the objects of the aforesaid confederation. Among
other things, it is alleged that certain of the defendants have

issued orders to persons in the employ of the several railway

companies, who act subject to their direction, whereby such
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employes are commanded and required to cease from operat-

ing trains of the respective railroad companies in whose serv-

ice they are employed. It is also alleged that certain of the

defendants named in the bill havQ asserted and threatened that

they will tie up and paralyze the operations of each of said

railway companies which refuses to [80^] accede to certain

demands made upon them, and that it is the purpose and

object of the defendants so conspiring, and who have made
such threats, to so obstruct and cripple said railroad compa-

nies as to prevent them from performing their duties as com-

mon carriers of freight and passengers between points in the

several states to which the lines of such roads extend. It is

also charged in the bill, in substance, that it is the purpose

and object of the defendants who are engaged in the afore-

said conspiracy to secure to themselves the entire control of

interstate commerce between the city of St. Louis and points

in other states to which the lines of the several railroad

companies mentioned in the bill extend, and to restrain and

prevent the persons owning said roads from exercising any

independent control thereof in the transaction of interstate

business. The court thinks it manifest that the allegations

of the bill, which have thus been very imperfectly stated,

show the existence of a conspiracy in restraint of trade

and commerce among the several states, within the lan-

guage and the fair intent and meaning of the act of July 2,

1890. A combination whose professed object is to arrest the

operation of railroads whose lines extend from a great city

into adjoining states, until such roads accede to certain

demands made upon them, whether such demands are in

themselves reasonable or unreasonable, just or unjust, is cer-

tainly an unlawful conspiracy in restraint of commerce

among the states. Under the laws of the United States, as

well as at common law, men may not conspire to accomplish

a lawful purpose, by unlawful means. Pettibone v. U. S.,

148 U. S. 197, 13 Sup. Ct. 542; Com. v. Bunt, 4 Mete. (Mass.)

111. The construction thus given to the act of July 2, 1890,

is not a new construction. It has already received the same

interpretation in other circuits after full consideration,

—

particularly by the circuit court of the United States for
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the fifth circuit in the case of TJ. S. v. Workingmen's Amal-

gamated Council of New Orleans, 54 Fed. 994, and 6 C. C. A.

258, 57 Fed. 85.

The result is that this court, acting on the ground herein

stated, will grant a preliminary injunction, restraining the

defendants during the pendency of this suit, and until final

hearing, from doing the acts threatened, in pursuance of the

alleged conspiracy.

[803] THOMAS v. CINCINNATI, N. O. & T. P.

EY. CO.

IN EE PHllLAN.

(Circuit Court, S. D. Ohio, W. D. July 13, 1894.)

[62 Fed., 803.]

Contempt—Intpjefekence with Receivek—Impeding Operation of

Raileoad.—Any willful attempt, with knowledge that a railroad is

in the hands of the court, to prevent or impede the receiver thereof

apijointed by the court fpom complying with the order of the court

in running the road, which is unlawful, and which, as between pri-

vate individuals, would give a right of action for damages, is a con-

tempt of the order of the court."

[804] Same—Instigating Strike—Unlawful Combination.—Mali-

ciously inciting employes of a receiver, who is operating a railroad

under order of the court, to leave his employ, in pursuance of an

unlawful combinaticai to prevent the operation of the road, thereby

inflicting injuries on its business, for which damages would be recov-

erable if it were operated by a private corporation, is a contempt of

the court.

Same—Ci institutional Guaranty of Right of Assembly and Free

Speech.—Such inciting to carry out an unlawful conspiracy is not

protected liy constitutional guaranties of the right of assembly and

free speech, and is not less a contempt because effected by words

only, if the obstruction to the operation of the road by the receiver

is unlawful and malicious.

Conspiracy'—Combination to Compel Breach of Contract.—A com-

bination to inflict pecuniary injury on the owner of cars, operated by

railway companies under contracts with him, by compelling them to

give up using his cars, in violation of their contracts, and, on their

refusal, to inflict )/ccuniary injury on them by inciting their em-

ployes to quit their service, and thus paralyze their business, the

o Syllabus copyrighted, 1804, by West Publishing Co.
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existence of the conti-acts being l5;nown to the parties so combining,

is an unlawful conspiracy.

Same—Boycott.—A combination by employes of railway companies
to injure in his business the owner of cars operated by the compa-
nies, by compelling them to cease using his cars by threats of quit-

ting and by actually quitting their service, thereby inflicting on them
great injury, where the relation between him and the companies is

mutually profitable, and has no effect whatever on the character or

reward of the services of the employes so combining, is a boycott,

and an unlawful conspiracy at common law.

SaiME—Unlawful Purpose.—A combination to incite the employes of

all the railways in the country to suddenly quit their service, with-

out any dissatisfaction with the terms of their employment, thus

paralyzing utterly all railway traffic, in order to starve the railroad

comjianies and the public into compelling an owner of cars used in

operating the roads to pay his employes more wages, they having no

lawful right so to compel him, is an unlawful conspiracy by reason

of its purpose, whether such purpose is effected by means usually

lawful or otherwise.

Same—Restraint op Interstate Commerce.—Such combination, its

purpose being to paralyze the interstate commerce of the country, is

an unlawful conspiracy, within the act of July 2, 1890, declaring

illegal every contract, combination, or conspiracy in restraint of

trade or commerce among the several states. V. 8. v. Patterson,

55 Fed. 605, disapproved.

Same—Obstructing JIails.—Such combination, where the members

intend to stop all mail trains as well as other trains, and do delay

many, in violation of Rev. St. § 3995, punishing any one willfully and

knowingly obstructing or retarding the passage of the mails, is an

unlawful conspiracy, although the obstruction is effected by merely

quitting employment.

This was a suit by Samuel Thomas against the Cincinnati,

New Orleans & Texas Pacific Railway Company, in which

Samuel M. Felton was appointed receiver. The^ receiver

filed a petition for the commitment of F. W. Phelan for con-

tempt, and for an injunction against him.

Harmon, Colston, Goldsmith <& HoacUy, for receiver.

Cogan c& Shay, for Phelan.

Taft, Circuit Judge.

Samuel M. Felton was appointed receiver in the above-

entitled cause, March 18, 1893, and has ever since been [805]
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engaged, under the order of the court, in operating the rail-

road of the Cincinnati, New Orleans & Texas Pacific Rail-

way Company, which is more commonly known as the Cin-

cinnati Southern Railroad. On Monday, July 2, 1894, he

filed an intervening petition in the original action, in which

he stated that during the previous week, and at the time of

filing the petition, he was greatly impeded in the operation

of the road by a strike of his employes, and of the employes

of other railroads in the city of Cincinnati, who were pre-

vented from receiving from him and delivering to him

freight carried or to be carried over his road; that said

strike was the result of a conspiracy betAveen one F. W.
Phelan, now in Cincinnati, and one Eugene V. Debs and

others, to tie up the road operated, as the said conspirators

well knew, by the petitioner as receiver, and other roads in

the A^estern states of the United States, until certain de-

mands or alleged grievance of certain persons not in the

employ of the receiver or of any other railroad of the United

States were acceded to by persons in no manner connected

with the management of any railroad of the United States;

that the demand of the employes of one George M. Pullman,

or the Pullman Palace Car Company, at Pullman, 111., for

higher wages was refused, Avhereupon said Debs, Phelan, and

others, members of an organization known as the American

Railway Union, combined and conspired with each other

and with sundry persons, who became members of the organi-

zation for the purjaose, to compel the Pullman Company to

comply with the demands of its employes, and that for the

purpose of injuring the Pullman Company, and of thereby

forcing from it the concession demanded, Debs, Phelan, and

the others named had maliciously conspired and undertaken

to prevent the receiver of this court and the owners of other

railroads from using Pullman cars in operating their roads,

though they are under contract to do so; that in pursuance

of said conspiracy Phelan, a resident of Oregon, came to

Cincinnati a week before the filing of the petition, and set on

foot and incited a strike among the employes of the receiver,

and of other railroad companies whose lines run into Cin-

cinnati; that on June 2'7th, and at other times and places,
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Phelan made inflammatorj^ speeches to such employes, well
knowing many of them to be employes of the receiver, in

which he urged them all to quit the service of the receiver

and the other railroads of the city, and to tie them all up,
and to prevent others from taking their places, by persuasion
if possible, by clubbing if necessary ; that said Phelan was
still in the city, directing and continuing the strike, and inter-

fering with the recei\-er in the operation of the road ; that

as a result of the conspiracy and strike the receiver had been

obliged at great expense to secure and maintain the protec-

tion of armed men for his employes ; and that all of the fore-

going constituted a contempt of this court, and a ground both

for committing Phelan and for enjoining him from a contin-

uance of said acts.

Upon the filing of the petition an attachment was issued

for Phelan, the contemner, and on the morning of the 3d of

July he was arrested, and brought before the court. He was
admitted to bail, and at the same time was enjoined by order

of the court from, either as an individual or in combination

with others, inciting, encouraging, order- [806] ing, or in any

other manner causing the employes of the receiver to leave his

employ with intent to obstruct the operation of his road,

and thereby compel him not to fulfill his contract and carry

Pullman cars. On Thursday, July 5th, the motion of the

receiver for Phelan 's commitment came on to be heard, and a

week has since been taken up in the giving of testimony and

argument.

I propose first to run over the evidence, as briefly as may
be, and determine the facts, and then to consider the law

applicable to them.

The American Railway Union is an organization of rail-

way employes, to which are eligible as members all persons in

the service of railways below a certain rank. It was organ-

ized in June, 1893. On May 11, 1894, at Pullman, 111., the

employes of the Pullman Palace Car Company, engaged in

manufacturing railway cars of all kinds, including sleeping

cars, left the company's employ because of its refusal to re-

store wages which had been reduced during the preceding

year, and the works were then closed. On June 11, 1894, the
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general con\'ention of theAmerican Railway Union met at Chi-

cago, and decided that the American Railway Union would

take measures to compel the Pullman Company to resume

business and to re-employ its employes who had left its service

on terms to be fixed by arbitration. It does not appear that

at this time the Pullman Company's employes were members

of the Railway Union, or eligible as such. At the June con-

vention of ISiii there were present representatives from 450

lodges of the union, and the number of members, as estimated

at that time, was 250,000. It is said that the local unions

had voted for the Pullman boycott before the convention

met. The question where the boycott originated is not very

material, but it may be said that, as the Pullman strike oc-

curred but a month before the convention, and as it had been

deemed necessar}^ by the union to send men all over the coun-

try to explain to it:- members the merits of the Pullman con-

troversy dtu'ing the Ijoycott, it is obvious that the boycott

had its real origiii in the union convention at Chicago, where

the subject was brought before it, presumably by its board of

directors.

The chief governing body of the union is a board of direc-

tors, which elects a president, vice president, and secretary,

who are the chief executive officers of the union. Eugene V.

Debs is, and has been since its organization, the president.

Section G of the constitution of the tmion, as adopted in

Juiae, 1893, provides that " the board is empowered to pro-

vide such rules, issue such orders, and adopt such measures

as may be required to carry out the objects of the order, pro-

vided that no action shall be taken that conflicts with this

constitution." B}^ section 11 of the same instrument the

president's powers are thus described:

" It shall be the duty (jf the president to preside over the meetings
of the board and the qniidrennial meetings of the general union. He
shall at each annual meeting of the board and at each quadrennial
meeting of the ;;eneral union submit a report of the transactions of

his office, and make sueh recommendations as he may deem necessary
to the welfare of the order. He shall enforce the laws of the order,

sign all charters, circulars, reports, and other documents requiring
authentication. He shall decide all questions and appeals, which de-

cisions shall lie final, unless otherwise ordered by the board. He
may, with the concurrence of the board, deputize any member to per-
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form any required service, issue dispensations not inconsistent witli
the constitution [807] or regulations. of the order, and perform such
other duties as his ofHee may impose ; and he shall receive such com-
pensation for his services as may lie determined at the time of his
election."

Phelan, when on the stand, said that these Avere sections of

the old constitution, but that he understood the constitution

had been generally changed. Me would not say that exten-

sive or material changes had been made, but sin.ply that

general changes had been effected. He Avas in attendance as

a delegate only during the last five days of the convention,

and this is his explanation for not knowing what the changes

were. Phelan's ansAvers on this subject had really no effect

to shoAV that the foregoing sections ai'e not still in force, but

simply illustrated the evasiveness and A'erbal quibbling to

which the Avitness Avas continually Avilling to resoi-t under

examination. It is certainly strange that if he was here, as

he says, as a representatiA^e of the union, he should not knoAv

the changes, if any really material ones had been made in the

constitution, under which he Avas initiating men into the

union, and Avas receiving orders fi-om his superior officers.

"We shall see, as we progress, that the tAvo sections of the old

constitution are still in force, if Ave can judge at all from

the actual authority exercised by the officers of the union

during the present boycott.

The plan of the boycott, as shown by the evidence, Avas this

:

Pullman cars are used on a large majority of the raihvays

of the' country. The members of the American Raihvay

Union whose duty it Avas to handle Pullman cars on such

raihvays Avere to refuse to do so, Avith the hope that the rail-

way companies, fearing a strike, Avould decline further to

haul them in their trains, and inflict a great pecuniary in-

jury upon the Pullman Company. In case the railway com-

panies failed to yield to the demand, every effort was to be

made to tie up and cripple the doing of any business what-

ever by them, and particular attention Avas to be directed to

the freight traffic, Avhich it Avas known Avas their chief source

of revenue. As the lodges of the American Raihvay Union

extended from the Allegheny mountains to the Pacific coast,

it will be seen that it Avas contemplated by those engaged in

carrying out this plan that, in case of a refusal of the rail-
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vcaj companies to join tlie union in its attack upon the Pull-

man Company, there should be a paralysis of all railway

traffic of every kind throughout that vast territory traversed

by lines using Pullman cars. It was to be accomplished, not

only by the then members of the union, but also by procur-

ing, through persuasion and appeal, all employes not mem-
bers either to join the union or to strike without joining, by

guarantying that, if they would strike, the union would not

allow one of its members to return to work until they also

were restored. 1 shall allude again to the gigantic character

of this combination. For my present purpose, it is sufficient

to say that on Sunday-, June 24th, Phelan came to Cincinnati

as the authorized representative of the president ,ind board

of directors of the union, to enforce and carry out the con-

templated boycott and paralysis of business on all railway

lines running into Cincinnati which used Pullman cars until

they should cease to use them.

[808 J I am aware that Phelan denies that such were his

authority and instructions, but, as in the case of bis answers

in respect to the constitution and its provisions, his denials

do not. in view of the overwhelming proof of the circum-

stances not denied, and his previous admissions not denied,

show the fact to be otherwise, btit only decrease the reliance

which can be placed on any statements made by him in this

case. He says that he came here with no direction except to

^dsit the employes of the Pullman Company at a branch

factory at Ludlow, to explain to them the merits of the con-

troversy between their employer and their fellows at Chi-

cago, and then, if they struck, to see that they appointed

committees who should keep order among them, and look

after the sick. At another time he says he was directed to be

in Cincinnati during the boycott, but he strenuously denies

he was here for the purpose of laying on the boj'cott or in-

citing a general strike. Pie would have the court believe that

what occurred was wholly spontaneous, and not through his

agency, and that his business was, if there should be such

coincidental spontaneity resulting in a strike, to prevent dis-

order, and to look after the sick. This hardly accords with his

first telegram to Debs, his chief officer, dated noon, Tuesday,

June 26th, as follows :
" Pay no attention to press reports.
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To be effective, Avas compelled to postpone action until seven,,

Wednesday morning." On Sunday, June 24th, after Phe-

lan's explanation of the Pullman troubles, the Pullman
employes at Ludlow determined to strike, and did so Monday
morning at 7 o'clock. Phelan says he did not advise them to

strike, but just explained the situation, and then a strike

followed. When he had explained, imd organized commit-

tees among the strikers, after the strike had occurred, through

no agency 0"&his, his misi-ion Avas ended, so far as his instruc-

tions went. And yet we find him on Tuesdaj', June 26th, at

12 o'clock noon, telegraphing his chief that he was obliged to

postpone action until AVednesday morning at 7, in order to be

effective. Now, what action was this which he hoped to make
effective? Can any one doubt for an instant that the action

thus foreshadowed was that referred tc in Phelan's dispatch

to Debs of June 28th following, when he said, " The tie-up

is successful " ? On Tuesday night, June 26th, there was a

meeting of all the switchmen of Cincinnati at Wuebler's Hall.

There is no direct evidence how this meeting was called, but

the circumstances leave no doubt. Phelan, having brought

out the Pullman men, then set to work upon the railway men.

and hence the meeting. The telegram of June 26th indicates

that Debs expected him to have the meeting and action

earlier, but that he was not able to secure an attendance at

any earlier meeting sufficiently general to make the action

taken effective. Indeed, when the Tuesday night meeting

was held, it was found that action must be still further de-

layed, and a second meeting for Wednesday night was called.

At both of these meetings Phelan explained and discussed

the Pullman trouble, and announced the Pullman boycott.

Now, what was his object ? Was it for the purpose of induc-

ing the men whom he addressed, and others not present,

whom he urged them to talk to, to demand of the railway

companies assistance in boycotting Pullman, and, on refusal,

[809] to tie them up, or was it simply for their general in-

formation? He repeats upon the staad with much emphasis

that he at no time advised any man to strike. What was he

doing ? His speeches were all directed to that end, and, even

if he did not use the word " advise," his conduct was exactly
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the same as if he had. His trifling with the truth, and his

attempt to seek shelter again behind verbal quiblsles, simply

disparages him as a witness, without concealing the facta.

NoAv, what was done at these meetings of Tuesday and

Wednesday night after or during Phelan's speeches? A city

committee was appointed, consisting of one employe of each

of the great railroads entering the city. This committee

Phelan continually refers to in his testimony as " my com-

mittee," and the term was properly used, for it seems to have

spent all its time in his company, and doing his bidding. On
this committee was J. Madison, a switchman in the receiver's

employ. The first dutj^ of each member of the committee

was on Wednesdajr, June 27th, or on the next daj^, to notify

the yard master of his road that the switchmen and members

of the American Railway Union would not handle Pullman

cars because a boycott had been laid on them. Madison duly

notified McCarty, the j-ard master of the receiver. The nec-

essary result was that three switchmen on the Cincinnati,

Hamilton & Dayton Railroad were discharged or relieved of

duty on the afternoon of Thursday, June 28th, and Avithin

six hours a general strike of all the switchmen and yard men,

including yard engineers and firemen, on all the roads coming

into Cincinnati, took place. This was exactly in accordance

with the plan which Phelan had outlined to Westcott, a

reporter for the Enquirer, on Tuesday or Wednesday befprc

the strike, in a conversation which he does not deny. Begin-

ning with Tuesday night, June 26th, Phelan has made
speeches every night since, in which he has continued to ex-

plain the Pullman trouble to audiences of railroad men, and

has read telegrams from Debs of a character calculated to

incite and encourage all railway employes to quit their places,

to assist in the Pullman boycott. He says he has made as

many as 20 speeches. Two, at least, were made at Ludlow,

Ky., a railroad town, the inhabitants of which are, or were,

many of them, employes of the receiver. It is in evidence

that when the meetings began the number of the receiver's

employes who were members of the American Railway Union
was 150. And yet Phelan denies that he is in any sense

responsible for the strike of the receiver's employes, or of
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those of any other road in town, or for the paralysis of busi-

ness Avhich followed.

It is marvelous that Phelan can assume such a position in

view of the circumstances and his own declarations. Take
the evidence of Westcott, the Enquirer reporter, a witness

evidently of much experience in acquiring and detailing ac-

curate information, who has no motive to misrepresent

Phelan in any way. He was assigned to report the strike,

and seems to have found Phelan his best source of informa-

tion. He made notes of everything at the time, and prepared

them afterwards for publication. Phelan has not attempted

to deny anything he says. Westcott testijBies that Phelan told

him before the strike that his main object in coming here was

[810] to enforce a boycott against Pullman cars, by tying up
every road in Cincinnati for the American Eailway Union;

that he frequently and constantly repeated the statement that

they intended to tie up every road in town, and keep them
tied up until they refused to handle Pullman cars ; that after

the strike on Thursday he said he had most of the American

Eailway Union men out in Cincinnati, Ludlow, and Coving-

ton, and that those who were not out would be out the next

morning; that after his arrest he explained that his course

had been to tie up the freight trains, and not so much to stop

passenger trains, because the money was in the freight busi-

ness. Schaff, Gibson, and Bender, officers of the Big Four

Railroad, testify that Phelan said to them on Thursday

afternoon, when they met him for the purpose of seeing

whether the " embargo," as Phelan and Debs expressed it,

could not be lifted from the Big Four, because it was a

Wagner sleeping car line, that he proposed to tie up every

line in town, and was in a hurry, because he must go over and

tie up the Pan Handle and the C. & O. before sunset ; and that,

just to show Schaff what he could do, he had called out some

more of the Big Four employes. Phelan and those members

of the city committee who accpmpanied him to this meeting

deny that this was said, but by their denial show nothing

save that their loyalty to their chief is greater than their re-

gard for the sanctity of their oaths. Westcott, the Enquirer

reporter, talked with Phelan about this Schaff interview, and

Phelan said that, as Schaff tried to "bluff" him, he had
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called out some more of his men, to show that he had no

hard feelings ; and when Westcott expressed surprise at that

way of showing friendliness, Phelan said that was the Avay the

American Eailwajr Union showed its friendliness in a fight.

On June 28th, the day of the strike, Debs telegraphed Phelan

to let the Big Four alone, if not handling Pullmans, to which

Phelan answered :
" I cannot keep others out if Big Four is

excepted. The rest are emphatic on all together or none. The
tie-up is successful. Once more will Big Four be let alone."

If Phelan was not the chief agent and inciter of the general

tie-up in Cincinnati, he has been most unfortunate in the use

of the language in his telegrams. AVhat he here said nec-

essarily implied that he had induced all the emplo3res to go

out, and was trying to keep them out, and that they threat-

ened to return if the Big Four line was exempted from the

tie-up.

What I have said of the credibilitj^ of Phelan in reference

to his agency in enforcing the boycott and tie-up applies with

equal force to nearly all his witnesses, especially to those

from his city committee. Thej^ would have the court believe

that Phelan was merely a peacemaker in this community,

with no responsibility for the strike, and no purpose to

incite it or continue it. Take Bateman. He was a switchman

of the receiver, and on the subcommittee of the road. Debs

had been applied to by the president of the stock yards to

allow the cattle cars to be unloaded, and Debs—presumably

in the exercise of the dispensing power given him by the con-

stitution—had directed T'helan to have this done if no in-

jury to the cause resulted. Pending this matter, Westcott

was inquir- [811] ing into the outcome, and applied to Bate-

man as a subcommittee for information. Westcott says

Bateman told him the stock matter was in Phelan's hands,

and that the cattle could not be handled without Phelan's

orders; that "whatever Phelan says, goes." Phelan told

Westcott substantially the same thing, and a telegram from

Phelan to Debs is in evidence, in which he says, " I am hav-

ing stock unloaded." And yet Bateman denies his conversa-

tion with Westcott, and another member of the city commit-

tee says that Phelan had nothing to do with it, and only

applauded when it was done. Every committee man who
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came upon the stand (and they made the majority of con-
temner's witnesses) tried to give the impression that they
were not acting under Phelan's orders, and so does Phelan,
and yef his complete command is so apparent that it cannot
escape any one. When Phelan forgot himself he used such
expressions as " my committee," " I instructed them to do
so and so," and occasionally such telltale words would creep
into the evidence of all his witnesses. Another kind of state-

ment indulged in by Phelan and all of the committee was
to the effect that these committees were organized solely for
the purpose of keeping the peace, and assisting the sick, pro-
viding for parades, and hiring halls; but not one word is

said about the efforts of the committee to induce men to leave

the employ of the various railroads, and yet, if T'helan's

injunction was followed, persuasion, explanation, and argu-

ment were to be used with all who did not join the cause at

once. The committee and subcommittees were 75 in number.
Phelan told Westcott at one time that he had to visit rail-

road yards with his committee ; at another time that his com-
mittee were out visiting the various yards, to see the day
crews. Evidently they were visiting the men who remained
still at work, for the purpose of inducing them to quit ; and
this, though not mentioned by a single witness for the de-

fense, was doubtless one of the chief reasons for their ap-

pointment.

With the intention of showing that he has been guilty of

no interference with a compliance with the orders of this

court, Phelan said upon the stand that he knew the Southern

Railroad was operated by a receiver appointed by this court,

and was therefore anxious to avoid interference with its op-

eration, and prevented the calling out of the coach cleaners

in the Ludlow yards on this account. Moreover, Buelte, of

his city committee, testifies that the Cincinnati Southern was

especially excepted from the operation of the boycott notice

because it was in the hands of the court. And yet Tuesday

night, in the preparation for the boycott and strike which

was to be put into effect on Thursday following, through the

action of committees in respect to which Phelan himself ad-

mits he made suggestions, and which were appointed under

his supervising eye, a switchman from the receiver's yard
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was made the agent of the American Eailway Union and its

allies to notify the receiver's yard master of the boycott.

The notice was given, and the strike occurred earlier among
the receiver's employes than among those on some of the

other roads. Phelan told Westcott on Thursday afternoon

that the men were all out on the [812] Southern, and yet this

was the road he wished to save from the boycott, because it

was in the hands of the court. What did he visit Ludlow
for on Friday, and address a meeting of railway employes,

if he intended to be careful about interfering with the opera-

tion of the Southern Eailroad by the court? There are no

railway employes in Ludlow but those of the receiver. What
was Bateman, the committee man, doing in that place in at-

tendance at two other meetings, if the respect of Phelan and

his committee for the court's orders was so great ? The pur-

pose with reference to the Southern, as with respect to every

other road, is so clearly shown by the telegrams between

Debs and Phelan, that it could hardly be more certain if

Phelan had admitted it.

Debs to Phelan

:

" June 27, 1894.

" Indications are tliat all western lines will be tied up solidly be-

fore sunset to-day."

Phelan to Debs

:

"June 28, 1894.

" I cannot keep others out if Big Four is excepted. The rest are
emphatic on all together or none. The tie-up is successful."

Debs to Phelan

:

"June 29, 1894.

"About 2.3 lines now paralyzed. More following. Tremendous
blockade."

Debs to Phelan

:

"July 2, 1894.

"Knock it to them hnrd as possible. Keep Big Four out, and help

get them out at other places."

Phelan to Debs

:

"July 2, 1894.

" Going out all around. Firemen a unit. Will soon be an ava-

lanche to us. Working outside points."

Debs to Phelan

:

"July 2, 1894.

" Hold Big Four solid. Going out to-day at every point. Gaining
ground rapidly."
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Debs to Phelan

:

"July 2, 1894.

"Advices from, all points show our position strengthened. Balti-
more and Ohio, Pan Handle, Big Four, Lake Shore, Erie, Grand
Trunk, and Mich, Central are now in fight. Take measures to
paralj^ze all those that enter Cincinnati. Not a wheel turning on
Grand Trunk between here and Canadian line."

I have now gone over, more at length than necessary,

perhaps, the evidence concerning Phelan's connection with
the boycott and strike, his purpose in coming to Cincinnati,

and what he did here, and I find the fact- to be that he came
here deputed by Debs, president of the American Railway
Union, and its board of directors, to enforce a boycott against

the cars of the Pullman Company by inciting all the em-

ployes of the railroads running into Cincinnati to leave

their employ, and thereby to tie up every road, and [813]

paralyze all traffic of every kind until all of the railroads

should consent not to carry Pullman cars in their trains ; and
that his plan and his actions were directed as much against

the Cincinnati Southern road in the hands of the receiver of

this court as against every other road in the city; and that

he knew, when he inaugurated the boycott on the Southern

road and incited the receiver's employes to strike, that the

road was in the hands of the receiver, and was being oper-

ated under the order of this court.

We come now to consider the question of fact whether Phe-

lan in any of his speeches advised intimidation, threats, or

violence in carrying out the boycott. He is charged with

having said, on Thursday night, June 28th, at the meeting

at West End Turner Hall, that the strike was then declared

on ; that it was the duty of every A. E. U. man to quit work,

to induce and coax other men to go out, and, if this was not

successful, to take a club, and knock them out. He is charged

with having said, on the same or another occasion during

the same week, that the committees should be appointed to

persuade men to go out ; that, if they would not go, then the

committee should get round behind, and kick them out. The

meetings at which these remarks were said to have been made

were behind closed doors, and no newspaper reporters were

permitted to be present. Only A. E. U. men and railroad

employes made up the audience. The first charge is sup-
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ported by the evidence of one J. O. Sweeney, a timekeeper

of the Big P'our Railway, and he is, so far as the evidence

shows, a wholly disinterested witness; and by the evidence

of one E. W. Dormer, a witness whose credibility I shall

consider later. They both say that the remark elicited much
applause, and that, shortly before or after, Phelan advised

them to be law-abiding citizens. To this charge Phelan

makes an explanatory ansAver as follows

:

"I told nobody to take a club, and do anything with anybody. I

upon several occasions in this city, have used about that one expres-
sion about in the same line with that, the substance of which is about
this : I liave told the boys—different ones—there was a goofi deal of
demands upon me to go around and see everybody and explain this

Pullman trouble. I was worried to death. '• * •' I said, ' You
constitute yourselves a committee of one, each of you, and go to the
people.—the community In which y(3u live. Go to the boys,—I mean
their acquaintances,—and explain to them this trouble. Talk to them
about it. Beseech them to listen, because I want them to get the idea

before they would condemn us about it ; but do not take a club, and
knock them in the head about it.' The peculiarity of the speech
elicited applause, but I am afraid it was taken the other way."

With reference to the second charge, it is supported by the

evidence of E. W. Dormer, who testifies he heard Phelan say

it. An account of the speech in which it was said to have

occurred was published in the Cincinnati Enquirer of June

29th, and read to Phelan by counsel for the receiver. It was

as follows

:

" Mr. Phelan addressed the men familiarly. ' He who is not with us
in this struggle is against us, and will be so regarded.' Then he spoke
in scathing tones of the Pullmans. ' We want no wealc-kneed indi-

viduals with us ; we want warriors.' j\Ir. Phelan then launched into

an eloquent denunciation of Grand Master Arthur, of the order of

locomoti^e engineers. ' He has not the courage to declare a strike.'
"

[814] So far Phelan admitted the truth of the article.

The article proceeded:

" When this strike is declared, as it will be before you go home
to-night, the members of the American Railway Union in San Fran-
ei.sco, Oregon, Chicago, and all over the great west will stand by you
to the bitter end."

As to this he said he did not recollect it, though he wotild

not deny it. " It might have accidentally slipped out," he

said. The article, after stating the passage of a resolution

not to go back to work till the strike was declared off, which

Digitized by Microsoft®



THOMAS r. CINCINNATI^ N. O. & T. P. RY. CO. 281

Opinion of the Court.

resolution Phelan said upon the stand that he never heard
of, proceeded

:

" Mr. Phelan then resumed :
' We must stand solidly together in

this hour of trial, and, if anybody returns to work, or takes the place
of strikers, seize them by the back of the neck, and throw them out.'

"

Upon this passage the examination was as follows

:

" Q. Did you say that?—A. I don't recollect. Q. Will you swear to

the court yciu did not say it?—A. I don't recollect of saying it..

Q. Will you swear you did not?—A. I don't recollect of saying it.

Q. That is as much as you will say?—A. That is as much as I will

say. I will state this, however, if you want any qualification on it.

Q. I don't want any qualification.—A. If I did say it, I meant to

throw them out of the organization."

This was not a denial of the remark at all, but a statement

that it meant something different from what it purported

to mean. Phelan said several times in his examination that

in a speech remarks slip out that one does not intend. Cer-

tainly, if he did not intend personal intimidation by this

remark, it was.an unfortunate one.

An attack is made on the credibility of Dormer. He was

a detective in the employ of Field's Detective Agency of

St. Louis, and in the employ of the receiver, ostensibly as

a brakeman at first, and afterwards a striker, under the

name is Williams. His character has not been attacked

otherwise than by showing his assumption of a false ap-

pearance and name. There is evidence tending to show a

willingness on his part to involve some of his fellow strikers

in a trespass on the company's property, but I am bound to

say that his accuracy as to everything else that occurred at

the meetings which he attended has been borne out by the

evidence of Phelan and his witnesses as far as they are will-

ing to recollect. Were the charges as to Phelan's language

dependent on Dormer's statement alone, I should not give

them sufficient weight to overcome positive denials from

Phelan ; but the difficulty with Phelan's case is that he does

not really and positively deny the statement of Dormer,

but seeks to give the language another meaning, which it

cannot bear. He contends in respect to each of the charges

of inciting violence that his meaning was misunderstood.

Had his evidence and that of his committee upon the main

issues in this case not been most evasive and Avanting m
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sincerity, I should still be inclined to give Phelan's expla-

nations, credit, and give him the benefit of a doubt on this

point; but his whole case breaks down with the attempt of

himself and his followers to conceal and pervert the most

apparent fact in the case, namely, that he instigated, engi-

neered, and con- [815] trolled the boycott and strike at Cin-

cinnati from beginning to end. After this his denials and

evasions can be given little weight. It is doubtless true

that Phelan did tell his men to be law-abiding, that he did

tell them to stay out of saloons, and off the company's prop-

erty, in public, and that he did not wish his followers to

subject themselves to the punishment of the law. Westcott

testifies to this, and so do Dormer and Sweeney, and this

has doubtless prevented many open assaults and trespasses.

But I do not doubt that at the same time he encouraged in

them a vicious and malicious disposition towards those of

their fellows who did not join with them in this boycott, by

expressions of the kind testified to by Sweeney and Dormer,

and most evasively denied by Phelan, slyly slipped in where

they could be given a double meaning' if questioned.

The expressions were for the purpose of bringing into

operation that secret terrorism which is so effective for dis-

conr;i<iing new men from filling the strikers' places, and

which is so hard to prove in a court of justice unless it re-

sults in open assault. That Phelan openly discouraged con-

flict with the law is to his credit as a strike organizer, for he

wished public sympathy ; but that he wished the aid of that

secret terrorism, which is quite as unlawful, seems to me
to be established. The toAvn of Ludlow has been in such a

state that the receiver's employes who live there have been

in constant fear. Two engineers have left the town, and

moved their families away. The receiver has boarded em-

ployes within guarded precincts. It has been shown that

storekeepers of Ludlow have refused to sell goods to the

receiver's employes because they were boycotted. Threats

have been made, and an assault. Insulting and aggressive

language has been used to receiver's employes on both sides

of the river. Threats are hard to prove. If effective, they

not only keep away the employes from service, but the wit-

ness from the stand. The receiver has been obliged to keep
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a large force of the United States deputy marshals on both
sides of the river and on his engines and trains in order to

induce his employes, new and old, to remain in his service.

I cannot presume that such protection was invoked by the

employes because of groundless fears. The question of fact

whether Phelan used expressions in his speeches behind
closed doors to the employes of the receiver which were cal-

culated to induce intimidation is not of primary importance

in this case, for, as will hereafter be seen, his interference

with the operation of the Southern road by the instigation
" and maintenance of the boycott and strike against the road

was the main contempt of this court. The suggestions lead-

ing to intimidations would only be aggravations of the con-

tempt ; that is all.

Section 725, Rev. St. U. S., provides that:

"The said courts [i. e. courts of the United States] shall have
power to impose and administer all necessary oaths and to punish by
fine or imprisonment at the discretion of the courts contempt of their
authority : provided, that such power to punish contempts shall not
be construed to extend to any cases except the misbehaviour of any
person in their presence, or so near thereto as to obstruct the officers

of said courts in their "official transactions, and the [816] disobe-

dience or resistance by any such ofilcer, or by any party, juror, wit-

ness, or other person, to any lawful writ, process, order, rule, decree,

or command of the said courts."

It has been held by Judge Drummond in Secor v. Railroad

Co., 7 Biss. 613, Fed. Cas. Xo. 12605, that any unlawful

interference Avith the operation of a road in the hands of

a receiver is a contempt of the court, because it is a dis-

obedience or resistance by a person to a lawful order -of

the court. This vibat has been taken by Judges Brewer and

Treat in U. S. v. Kan£, 23 Fed. 748 ; and in He Doolittle,

Id. 544; and by Judge Pardee in Re Biggins, 27 Fed. 443.

These authorities show that any willful attempt by any one,

with knowledge that the road is in the hands of the court.

to prevent or impede the receiver from complying with the

order of the court in running the road, when the attempt

is unlawful, and as between "private individuals, would give

a right of action for damages, is a contempt of the order of

the court. The rights of the receiver with reference to his

business in conducting the railroad under order of the court

are not different in any respect from those of a private rail-

Digitized by Microsoft®



284 62 FEDERAL EEPOKTEE, 816.

Opinion of the Court.

way corporation. The only difference is in the remedy

which the courts will apply to prevent or to punish a viola-

tion of them when such a violation prevents or impedes the

operation of the road, and is intended to do so.

There is no doubt that Phelan intended to prevent utterly

the operation of the Southern road by calling out the re-

ceiver's employes. He wished thus to paralyze his busi-

ness. He did the trust a very substantial injury by stopping

all traffic for a time, by making it necessary for the receiver

to pay heavy expenses for unusual police protection, and

by putting him to much trouble and expense in securing new

.

employe,-. Xow, if the receiver were a private corporation,

could he recover damages for the injury thus inflicted on

the lousiness of the road ? A malicious or unlawful interfere

ence with the business of another by inducing his employes

to leave his service is an actional^le wrong, and subjects the

offender to liability for the loss occasioned. In Walker v.

Crovin, 107 Mass. .555, it was held that a count in a declara-

tion which alleged that a plaintiff was a manufacturer of

shoes, and for the prosecution of his business it was necessarv

for him to employ many shoemakers; that the defendants,

Avell knowing this, did maliciously and without justifiable

fause molest him in carrying on said business, with the un-

lawful purpose of preventing him from carrying it on, and

AvillfuUy induced many shoemakers Avho were in his employ-

ment, and others who were. abf)ut to enter it, to abandon it

without his consent and against his will; and that thereby

th"e plaintiff lost their services and profits and advantages,

and was put to great expense to procure other suitable work-

men, and was ritherwise injured in his business,—stated a

good cause of action. See, also. Sherry v. Perkins, 147 Mass.

212. 17 X. E. 307.

The real question, therefore, is whether the act of Phelan

in instigating and inciting the employes of the receiver to

leave his employ was without lawful excuse, and therefore

malicious. The question is not whether such an act would

subject Phelan to punishment [817] by indictment and

trial under the criminal laws, but whether the act was un-

lawful in the sense that he could be made to pay damages
for the loss occasioned. Of course, if the act would subject
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him to pmiishment for an indictable misdemeanor and
crime,- a fortiori would the act be unlawful; but his act may
be a contempt ^vithout being a crime.

Now, it may be conceded in the outset that the employes

of the receiver had the right to organize into or to join a

labor imion which should take joint action as to their terms

of employment. It is of benefit to them and to the ]Dublic

that laborers should iniitc in their common interest and for

lawful purposes. They have labor to sell. If they stand,

together, the}' are often able, all of them, to command better

prices for their labor than A^'hen dealing singly with rich

employers, because the necessities of a single employe may
compel him to accept any terms offered him. The accumula-

tion of a fund for the support of those who feel that the

wages offered are below market prices is one of the legiti-

mate objects of such an organization. They have the right

to appoint officers who shall advise them as to the course to

be taken by them in their relations with their employer.

They may unite with other unions. The officers they appoint,

or any other person to whom they choose to listen, may ad-

vise them as to the proper course to be taken by them in

regard to their employment, or, if the}' choose to repose such

authority in any one, may order them, on pain of expulsion

from their union, peaceably to leave the employ of their

employer because any of the terms of their emploj'ment are

unsatisfactory. It follows, therefore (to give an illustration

which will be understood), that if Phelan had come to this

city when the receiver reduced the wages of his employes

by 10 per cent., and had urged a peaceable strike, and had
succeeded in maintaining one, the loss to the business of the

receiver would not be ground for recovering damages, and

Phelan would not have been liable to contempt even if the

strike much impeded the operation of the road under the order

of the court. His action in giving the advice, or issuing an

order based on unsatisfactory terms of employment, would

have been entirely lawful. But his coming here, and his

advice to the Southern Railway employes, or to the em-

ployes of other roads, to quit, had nothing to do with their

terms of employment. They were not dissatisfied with their

service or their pay. Phelan came to Cincinnati to carry
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out the purpose of a combination of men, and his act in in-

citing the employes of all Cincinnati roads to quit service

was part of that combination. If the combination was un-

lawful, then ever)' act in pursuance of it was unlawful, and

his instigation of the strike would be an unlawful wrong

done by him to every railway company in the city,, for

which they can recover damages, and for which, so far as his

acts affected the Southern Railway, he is in contempt of this

court.

Xow, what -^-^as the combination and its legal character?

Was it an unlawful conspiracy? I do not mean by this

an indictable conspiracy, because that depends on the statute;

but Avas it a conspiracy [818] at common law? If it was,

then injury inflicted would be without legal justification,

and malicioiis. A conspiracy is a combination of two or

more person?, bj"^ concerted action, to accomplish a criminal

or unlawful purpose, or some purpose not in itself criminal

or unlawful, by criminal or unlawful means. Pettihone v.

V. S., 148 U. S. 197, 13 Sup. Ct. 542. What were the pur-

poses of this combination of Debs, Phelan, and the American

Railway Union board of directors? They proposed to in-

flict pecuniary injury on Pullman by compelling the railway

companies to give up using his cars, and, on the refusal of

the railway companies to yield to compulsion, to inflict

pecuniary injury on the railway companies by inciting their

employes to quit their services, and thus paralyze their busi-

ness. It could not haYe been unknown to the combiners that

the Pullman cars were operated by the railway companies

under contracts with Pullman. Such large transactions

are never conducted without contracts saving the' rights of

both sides, and the combiners had every reason to believe that

it would be a violation of those contracts for the companies

to refuse further to haul Pullman cars in their trains. One
purpose of the combination was to compel railway companies

to injure Pullman by breaking their contracts with him.

The receiver of this court is under contract to Pullman,

which he would have to break were he to yield to the demand
of Phelan and his associates. The breach of a contract is

unlawful. A combination with that as its purpose is unlaw-
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ful, and is, a conspiracy. Angle v. Railway Go., 151 U. S.

1, li Sup. Ct. 240.

But the combination was unlaAvful without respect to the
contract feature. It was a boycott. The employes of the
railway companies had no grievance against their employers.
Handling and hauling Pullman cars did not render their

services any more burdensome. They had no complaint
against the use of Pullman cars as cars. They came into

no natural relation with Pullman in handling the cars. Pie

paid them no wages. He did not regulate their hours, or

in any way determine their services. Simply to injure him
in his business, they were incited and encouraged to compel
the railway companies to withdraw custom from him by
threats of quitting their service, and actually quitting their

service. This inflicted an injury on the companies that was
very great, and it was unlawful, because it was without law-

ful excuse. All the employes had the right to quit their

employment, but they had no right to combine to quit in

order thereby to compel their employer to withdraw from
a mutually jDrofitable relation with a third person for the

purpose of injuring that third person, when the relation

thus sought to be broken had no effect whatever on the

character or reward of their service. It is the motive

for quitting, and the end sought thereby, that make the

injury inflicted unlawful, and the combination by which it

is effected, an unlawful conspiracy. The distinction between

an ordinary lawful and peaceable strike entered upon to

obtain concessions in the terms of the strikers' employment

and a boycott is not a fanciful one, or one which needs the

power of fine distinction to determine which is which.

Every laboring man recognizes the one or the other as quick-

|819] ly as the lawyer or the judge. The combination un-

der discussion was a boycott. It was so termed by Debs,

Phelan, and all engaged in it. Boycotts, though unaccom-

panied by violence or intimidation, have been pronounced

unlawful in every state of the United States where the

question has arisen, unless it be in Minnesota ; and they are

held to be unlawful in England.

In Moores v. Brichlayers' Union, 23 Wkly. Cin. Law Bull.

4.8, a union which embraces 95 per cent, of the bricklayers of
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Cincinnati got into a controversy with Parker, a boss brick-

layer, concerning apprentices and other matters. The union

boA'cotted ParJjer, and notified all material men that any one

selling him material would themselves be boycotted. Moores

& Co. • continued to sell Parker lime. Thereupon the union

notified all of plaintiffs' customers and probable customers

that none of its members would work Moores & Co.'s

material.^, and seriously damaged the business of Moores &
Co. There was no violence, actual or threatened, in the case.

jMoores & Co. sued the Bricklayers' Union and some of its

prominent members for the damages caused by the boycott.

This case was tried before a jury in the superior court of Cin-

cinnati, and resulted in a verdict for the plaintiffs of $2,500.

The motion for a ne\'\' trial M'as reserved to the general term,

where the case was fully considered, and the conclusion

reached that the verdict must stand, because the combination

to injure jMoores & Co. was an unlawful coiispiracy. The
case was then carried Ijy writ of error to the supreme court

of Ohio, and the judgment of the superior court was affirmed,

without opinion. By the common law of Ohio, therefore,

boj'cotts are illegal" conspiracies. I quote from the opinion of

the superior court in that case two passages, which seem to

me to state the ground for holding boycotts illegal

:

" We are dealing in tbis case with common rights. Every man, be

he capitalist, merchant, emplo.vcr, laborer, or professional man, is

entitled to invest his capital, to carry on his business, to bestow his

Inbor. or to exercise his callin.tc. if within the law, according to his

pleasure. Generally speaking, if, in the exercise of such a right by
one, another suffers a loss, he has no ground of action. Thus, if

two merchants are in the same business in the same place, and the

business of the one is injured by the competition, the loss is caused by
the other's pursuing his lawful right to carry on business as seems
best to him. In this legitimate clash of common rights the loss which
is suffered is damnum .absque in.iuria. So it may reduce the employer's
profits that his workmen will not work at former prices, and that he
is obliged to pay on a higher scale of wages. The loss which he sus-

tains, if it can he called such, arises merely from the exercise of the
workman's lawful right to work for such wages as he chooses, and
to get as high rate as he can. It is caused by the workman, but it

gives no right of action. Again, if a workman is called upon to work
with the material of a certain dealer, and it is of such a character as

either to make his labor greater than that sold by another, or is hurt-

ful to the person using it, or for any other reason is not satisfactory

to the workman, he may lawfully notify his employers of his objec-

tion, and refuse to work it. The loss of the material man in his sales

caused by such action of the workman is not a legal injury, and not
the subject of action. And so it may be said that in these respects
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wbnt one workman may do, many may do. and many may combine to
do without giving the svifferer any right of action against those who
cause his loss. But on this common ground of common rights, where
every one is lawfully struggling for the [820] mastery, and where
losses suffered must be borne, there are losses willfully caused to one
by another in the exercise of what otherwise would be a lawful right,
from simple motives of malice.

" The normal operation of competition in trade is the keeping away
or getting away patronage from rivals by inducements offered to the
trading public. The normal operation of the right to labor is the
securing of better .terms by refusing to contract to labor except on
f'uch terms. * * '' If tlie workmen of an employer refuse to work
for him except on better terms, at a time when their withdrawal will

cause great loss to him, and they intentionally inflict such loss to

coerce him to come to their terms, they are bona fide exercising their

lawful rights to dispose of their labor for the purpose of laAvful gain.

But the dealings between Parker Bros, and their material men, or
between such material men and their customers, had not the remotest
natural connection either with defendants' wages or their other terms
of emplo.vment. There was no competition or possible contractual
relation between plaintiffs and defendants where their interests were
naturally opposed. The right of the plaintiffs to sell their material
was not one which, in its exercise, brought them into legitimate con-

flict with the rights of defendants to dispose of their labor as they
chose. The conflict was brought about by the effort of defendants to

use plaintiffs' right of trade to injure Parker Bros., and, upon failure

of this, to use plaintiffs' customers' right of trade to injure plaintiffs.

Such effort cannot be in the bona flde exercise of trade, is without
just cause, and is, therefore, malicious. The immediate motive of

defendants here was to show to the building world what punishment
and disaster necessarily followed a defiance of their demands. The
remote motive of wishing to better their condition by the power so

acquired will not, as we think we have shown, make any legal justifi-

cation for defendants' acts."

And so here there was no natural relation between Pull-

man and the railway employes, and their attempt to injure

the companies because they would not injure him is without

cause, and malicious, and is unlawful, even- though the

injury is inflicted merely by quitting employment.

Temperton v. Russell (1893) 1 Q. B. 715, was a case

quite like the case just cited. There a firm of builders

refused to obey certain rules laid down by three trades unions

connected with the building trade at Hull. Thereupon a

joint committee of the unions boycotted the building firm;

that is, they attempted to prevent it from procuring any

materials by notifying material men not to furnish them,

on pain of being themselves boycotted. The plaintiff, a

material man, refused to comply with its demand, and the

unions then demanded of his material men not to furnish
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him any material, with the threat that, if they did so, their

workmen would quit. The result of this was that contracts

for supplies to the plaintiff were broken, and others who,

but for the threats, would have made contracts, were deterred

from doing so. It was held that the boycott was an unlawful

conspiracy, and that the joint committee of the unions who
were sued were liable in damages for a malicious interfer-

ence with the plc^intilf's business. There was no violence

or threatened violence in this case. The case was decided

by the court of appeal of England, consisting of Lord Ester,

master of rolls, and Lopes and A. L. Smith, lord justices.

In Garew v. Rutlierford, 106 Mass. 1, a contracting stone

mason, contrary to the rules of the union, sent some of his

material out of the state to be dressed, and his men, members

of the union, re- [821] fused to work for him any longer

unless he paid a fine to the union, and did not return until he

paid the fine. This was held to be illegal conspiracy for the

purpose of extortion and mischief, and the employer was

given a judgment for the recovery of the fine and damages.

Boycotts have been declared illegal conspiracies in 8tate v.

Glidden, 55 Conn. 46, 8 Atl. 890 ; in State v. Stewart, 59 Vt.

273, 9 Atl. 559; Steamship Go. v. McKenna, 30 Fed. 48;

Casey v. Typographical Union, 45 Fed. 135; Toledo, A. A.

c& AL M. Ry. Co. v. Pennsylvania Co., 54 Fed. 730, 738 ; and

in other cases.

But the illegal character of this combination with Debs

at its head and Phelan as an associate does not depend alone

on the general law of boycotts. The gigantic character of

the conspiracy of the American Railway Union staggers the

imagination. The railroads have become as necessary to life

and health and comfort of the people of this country as are

the arteries on the human body, and yet Debs and Phelan and

their associates proposed, by inciting the employes of all the

railways in the country to suddenly quit their service

without any dissatisfaction with the terms of their own em-
ployment, to paralyze utterly all the traffic by which the peo-

ple live, and in this way to compel Pullman, for whose acts

neither the public nor the railway companies are in the

slightest degree responsible, and over whose acts they can
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lawfully exercise no control, to pay more M'ages to his em-
ployes. The merits of the controversy between Pullman and
his employes have no bearing whatever on the legality of the

combination effected through the American Eailway Union.

The purpose, shortly stated, was to starve the railroad compa-
nies and the public into compelling Pullman to do something

which they had no lawful right to compel him to do. Cer-

tainly the starvation of a nation cannot be a lawful purpose

of a combination, and it is utterly immaterial whether the

purpose is effected by means usually lawful or otherwise.

More than this, the combination is in the teeth of the act of

July 2, 1890, which provides that:

" Section 1. Every contract, combination in the form of trust or
otherwise, or conspiracy in restraint of trade or commerce among the
several states or with foreign nations is liereby declared illegal.

Every person who shall make any sucli contract or engage in any such
combination or conspiracy, shall be deemed guilty of a misdemeanor,
and on conviction thereof, shall be punished by a fine not exceeding
five thousand dollars, or by imprisonment not exceeding one year, or

both said punishments, in the discretion of the court.''

That such a combination as the one under discussion is

within the statute just quoted has been decided by Judge

Billings of Louisiana in U. S. v. Wor7diuj?nen^s Amalga-

mated Council of New Orleans, 54 Fed. 994. His view has

been followed by the circuit judges of this circuit within the

past 10 days, by Judges Woods, Allen, and Grosscup of the

se^'enth circuit, and by Judge Woolson of the eighth circuit.

A different view has been taken by Judge Putnam in U. S.

V. Patterson, 55 Fed. 605, but, after consideration. Judge

Lurton and I cannot concur with the reasoning of that learned

[822] judge. The fact that it was the purpose of Debs, Phe-

lan, and their associates to paralyze the interstate commerce

of this country is shown conclusively in this case, and is

known of all men. Therefore their combination was for an

unlawful purpose, and is a conspiracy, within the statute

cited.

It could also be shown, if it were necessary, that this com-

bination was an unlawful conspiracy because its members in-

tended to stop all mail trains as well as other trains, and did

delay and retard many, in violation of section 3995, Rev.

St. IJ. S., which imposes a penalty on any one willfully and

knowingly obstructing or retarding the passage of the mail.
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It would be no defense, under that statute, that the obstruc-

tion was effected by merely quitting employment, where the

motive of quitting was to retard the mails, and had nothing

to do with the terms of employment.

Something has been said about the right of assembly and

free speech secured by the constitution of Ohio. It would be

strange, indeed, if that right could be used to sustain the car-

rj'ing out of such an unlawful and criminal conspiracy as we

have seen this to be. It never has been supposed to protect

one from prosecution or suits for slander, or for any of the

many malicious and tortious injuries which the agency of the

tongue has been so often employed to inflict. If the ob-

struction to the operation of the road by the receiver was

unlawful and malicious, it is not less a contempt because the

instrument which he used to effect it was his tongue, rather

than his hand.

But it is unnecessary to consider the question further. It

is very clear that Phelan came here to carry out an illegal

conspiracy, in the course of which, and in jDursuance of which,

he attempted, and partially succeeded in tying up the South-

ern Railroad, operated by a receiver under an order of this

court, as he well knew. His purpose in calling out the em-

ployes of the Southern Railroad was unlaAvful by the law of

Ohio and the laws of the United States. He intended to

prevent entirely its operation. He partially succeeded, and

he subjected the receiver to great expense in reducing the loss

occasioned by his acts.

It follows that the contemnor is guilty as charged, and it

only remains to impose the sentence of the court. This is in

the discretion of the court, to be exercised on any information

in reference to the convicted person which the court believes

to be reliable. The court Avould be much more disposed to

leniency in this case if the contemnor, after his arrest, had

shown the slightest regard for the order of the court which

the receiver was attempting to comply with in the opera-

tion of the road. Even if he did not fully realize the po-

sition in which he had put himself with respect to the

order of the court to the receiver to operate the Southern

Railroad, his arrest, and the service of the intervening peti-
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tion, together with the restraining order, should have quick-

ened his conscience and his perceptions of his duty in this

regard. It was his duty, therefore, to cease all his opera-

tions with reference to the strike in this city which could in

in any way affect the operation of the Southern Railway,
whether by inciting employes to leave the receiver or by
preventing [823] his employment of others. T\^at did he
do? Instead of ceasing to incite the receiver's employes to

leave his employ in pursuance of his unlawful conspiracy,

there has been no change whatever in his course from that

pursued by him before his arrest. By speeches every night

since the arrest he has aggravated his contempt. On the

night of July 4th, it is in evidence, the contemnor said, in a

speech to railroad employes of the city, referring to this trial

:

" I don't care if I am violating injunctions. No matter wlmt the
result may be to-morrow, if I go to jail for sixteen generations, I want
you to do as you have done. Stand pat to a man. No man go bacli
unless all go, and all stay out unless Phelan says go back."

It was a direct invitation to continue the course already

taken under his direction of preventing the return of em-

ployes to the receiver, and of persuading the striking of

others, and an avowed intention of disregarding the order of

the court.

The punishment for a contempt is the most disagreeable

duty a court has to perform, but it is one from which the

court cannot shrink. If orders of the court are not obeyed,

the next step is unto anarchy. It is absolutely essential to

the administration of justice that courts should have the

power to punish contempts, and that they should use it when
the enforcement of their orders is flagrantly defied. But it

is only to secure present and future compliance with its

orders that the power is given, and not to impose punishment

commensurate with crimes or misdemeanors committed in

the course of the contempt, which are cognizable in a differ-

ent tribunal or in this court by indictment and trial by jury.

I have no right, and do not wish, to punish the contemner for

the havoc which he and his associates have wrought to the

business of this country, and the injuries they have done to

labor and capital alike, or for the privations and sufferings to
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which the)' have subjected innocent people, even if they may

not be amenable to the criminal laws therefor. I can only

inflict a penalty which may have some effect to secure future

compliance with the orders of this court and to prevent

willful and unlawful obstructions thereof.

After much consideration, I do not think I should be doing

my duty as a judicial officer of the United States without

imposing upon the contemner the penalty of imprisonment.

The sentence of the court is that Frank W. Phelan be con-

fined in the county jail of AVarren county, Ohio, for a term of

six months. The marshal will take the prisoner into custody,

and safely convey him to the place of imprisonment.

[824] UNITED STATES v. AGLEE.

(Circuit Court, D. Indiana. July 12, 1894.)

[62 Fed., 824.]

Injunction against Combinations in Restkaint of Interstate Gom-

MEKCE—.JuEisDicTioN.—Under Act July 2, 1890, declaring illegal and

punishing combinations in restraint of commerce among tbe states,

and conferring Jurisdiction on United States circuit courts to pre-

vent and restrain violations of the act, the court has .lurisdiction to

issue an injunction to restrain such violation."

Same—Technical Defects is Bill.—That a bill for such injunction

contains no prayer for process, this being a mere technical defect,

although it renders the bill demurrable, does not affect the jurisdic-

tion of the court or render the injunction issued thereon void.

Same—Defendants not Named in Bill, nor Served with Subpoena.—
An injunction for such purpose becomes binding, as against one not

named in the bill, and not served with subpoena, when the injunc-

tion order is served on him as one of the unknown defendants re-

ferred to in the bill.

Same—Pr.ocEEDiNGs to Punish Violation.—An information to punish

violation of such an injunction order which fails to allege that the

order was a lawful one, in the language of the statute, or that the

person charged, not named in the order, was one of the unknown
parties referred to therein, or that, either by his words or his acts,

he was engaged in aiding the common object with other members of

the alleged combination, lacks the necessary certainty.

o Syllabus copj-righted, 189-1, by AVest Publishing Co.
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This was an information against Hiram Agler for ccn-

tempt of court in disobeying an injunction. Defendant
moved to quash the information.

F. B. Burke and Edwin Gorr, for the United States.

McOullough c& Spaan, for defendant.

Bakek, District Judge (orally).

It is well settled that a restraining order or injunctioii

issued by a judicial tribunal without jurisdiction of the sub-

ject-matter is coram non judice and void. That is aflBrmod

in all the books, and affirmed in the judgments of the su-

preme court of the United States that the counsel for the

defendant has called the attention of the court to. Now,
the question whether or not the circuit court of the United

States had jurisdiction requires an examination of the statute,

for the purpose of determining whether or not there is any
law that authorized the court judicially t;o take cognizance

of the sort of action that is set forth in the petition or bill.

Prior to the 2d day of July, 1890, it is entirely clear that

the United States, as a municipal corporation, had no power,

either by petition or bill, to go into the courts of equity of

the United States, and invoke the aid of those courts, by
tjjeir restraining power, to prevent interference with the car-

riage of the mails or with the carriage of interstate commerce.

Prior to that time the sole remedy was on the criminal side

of the court. The sole method in which the United States,

as a government, could prosecute violators of the law who
interfered with the carriage of mails or inter- [825] fered

with the instrumentalities used in the conduct of interstate

commerce, was by indictment or information on the criminal

side of the court ; but the growth of railways in this country,

and the combinations of laborers employed on those roads

for the purpose of enforcing, by strikes or otherwise, what
they conceived to be their just rights, had led to a condition

of things that, in the judgment of congress, made it impera-

tive that the courts of the United States,—in other words,

that the nation itself,—for the purpose of protecting the

mails of the country, and for the purpose of protecting the

passenger and freight traffic on interstate railroads, should
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have the right to invoke not only the criminal juris-

diction of the court by fines, or by sending to the penitentiary

those who were guilty of violations of those laws, but that

the government should also be clothed with the power—or

rather the courts of the United States should be clothed with

the power—of laying their strong hands on these men, and

not waiting until crimes had been committed, but restrain-

ing, not for the purpose of preventing people from doing

what is lawful, or to prevent their getting better wages, but

for the purpose of saying to everybody that civil liberty

cannot exist where combinations of men undertake by force

and violence to arrest the peaceable and orderly conduct of

business among the states. With that view of national duty,

on July 2, 1890, congress enacted a law that enlarged the

jurisdiction of the federal courts, and authorized them tc

apply the restraining power of the law for the purpose of

checking and arresting all lawless interference with the

peaceable and orderly carriage of mails, and with the peace-

able and orderly conduct of railroad business between the

states. This law was intended to lay its strong hand, not

onlj' upon the capitalists or monopolists who, by combina-

tions, undertook to interfere with the business and commerce

of the country, and subject them to punishment, but, on the

other hand, it also undertook to say to the laboring men ^f

the country that " you shall not enforce your rights, how-

ever just they may be, by violence and by lawlessness."

Civil order cannot exist where men undertake by strong

hand to enforce rights, whatever their rights may be. Tn

civilized and organized society there is only one avenue that

is alike open to the rich and the poor—that is, the avenue of

the courts—for the purpose of settling disputes between men.

Xo man has a right, even though he has been wronged, even

though he may have been oppressed, to take the law into his

own hands, and, by force and terrorism or threats, redress

his wrongs. It means a condition of things that would be

absolutely intolerable in civilized society, and it was in order

that the peaceable and quiet and orderly processes of the

law might be applied to men who are thus engaged, whether

they were monopolists, on the one side, or laboring men, on

the other, that the law was enacted for the purpose of ar-
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resting lawlessness, composing these disturbances, and bring-

ing about that orderly and peaceful condition of affairs that

is essential to the life and happiness of the community.

[826] Now, there is no doubt, in my judgment, that this

act of July 2, 1890, did clothe the circuit court of the United
States with this new and enlarged power. That, however,

does not answer the entire contention of the counsel for the

defense. He insists that the affidavit and information filed

in this case does not reach and bind the defendant as charged,

because, as he alleges, the bill does not contain a prayer

for process; and he reads from an authority which is un-

doubtedly sound that a bill in equity without containing a

prayer for process which shall embody the names of the

defendants against whom process is prayed would be de-

murrable. That is undoubtedly the law. That, however,

does not settle the question that is before the court. Tlie

question is whether or not if an injunction is issued by a

court which has power to issue the injunction upon a bill,

provided the bill is not demurrable, is the injunction void

because, on investigation, the court believes that a demurrer

might have been sustained to the bill if it had been inter-

posed? In other words, does a mere defect that could be

reached by demurrer, in a bill of which the court has juris-

diction,—over which the court has been given jurisdiction

by the express terms of the statute,—is the injunction order

a nullity, and can it be treated with contempt because the

bill is defective, so that a demurrer might be sustained to

it? On that proposition the court entertains no doubt.

There is not an authority, in the judgment of the court, that

can be found in the books—certainly the court is aware of

none—in Avhich it has ever been held that a man who was

enjoined and had violated the injunction could escape pun-

ishment by alleging that, at the time the writ of injunction

was issued, the bill was demurrable.

There is no doubt but what a number of men are named
expressly by .name. Eugene V. Debs, Howard, and some men
here in this state are named by name. If, in the prayer

for process, their names had been repeated, or if it had

been simply stated in the prayer for process that the com-
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plainant, the United States, prays process against the parties

above named, the bill would have been technically sufficient.

Now, then, I assume that process of subpoena was issued

against these men by order of Judge Woods, without their

having been named in the prayer for process. It is a mere

technical defect. It is one that does not, in the language of

the supreme court, go to the jurisdiction of the court. The

jurisdiction of the court depends upon the law of the land.

Nor do I think it is necessary in this sort of cases for the

government to file what is technically known as a " bill in

equity " on the chancery side of this court as in a civil case.

The right at all to file this sort of a proceeding is a new

statutory right, and courts cannot—they would be derelict

in the discharge of their duty if they did—disregard the

IDurpose and object of the enactment of the law. I do not

undertake to sit in judgment on either capitalists or labor-

ing men. I have, as a magistrate, nothing to do with that.

I am simply bound as a judge to take notice that a condition

of things had grown up in this country of strikes, of inter-

ruption of mails, and interruption [827] and interferences

with interstate commerce; that it provoked comment, and

had created feeling ; and, in order that labor troubles should

be settled without interfering with the commerce and the

happiness of millions of innocent people, it was determined

that the national government should clothe its courts with

power on the civil side to stop these things without waiting

until crimes had been committed, and then send men to

the penitentiary for the crimes so committed. That is the

reason of it. It was intended to be a preventive remedy.

That was the sole purpose of it. So far as this phase of

it is concerned, it is true there are other sections that au-

thorize men who do these things to be punished by fine of

not more than $.5,000, and imprisonment for a year in state

prison; but, so far as the civil side of it is concerned, it

was intended to meet an emergency and a public exigency.

It could not sue until the mails had been interfered with,

or until the commerce of the country had been lawlessly

stopped', but it was not intended, in my judgment, in order to

invoke the judgment and jurisdiction of the court that dl
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of the old nicety of pleading and practice of the Enoilisli

chancery courts should apply. The courts would iie power-
less if that were the case, to accomplish llie beneficent pur-
pose of the law, because it is a beneficent purpose. It is

a praisewortliy purpose, in the midst of tumult and ex-

citement, when lawlessness seizes upon the arteries of the
commerce of the nation, for the courts of the land, in their

peaceable and orderly way, to lay their hands on these men,
and bid them cease. It is a lawful thing,—a commendable
thing. The laAv gives them that power. So much, then, on
the question of jurisdiction.

I think that in this proceeding the court (Judge "Woods,

as judge of the circuit court) had jurisdiction to issue this

writ. Now, this party defendant is not named, and to say

now that process of injunction may not be issued, to be bind-

ing upon men who are not named, or shall not be binding

until they are actually served with subpoena, as they are on
the civil side, on the equity side, of the court, it would de-

feat the purpose of the law. It is not within the language of

the statute itself. ^ I think the injunction as against un-

known defendants is valid and binding when the injunction

order is served upon them, although they are not at the time

parties to the suit. Indeed, I think an injunction that is

issued against one man enjoining or restraining him, and all

that give aid and comfort to him, or all that aid and abet

him, is valid against everybody that aids or gives countenance

to the man to whom it is addressed. I do not entertain any

doubt about that.

Now, then, the court having decided that it thinks the in-

junction was properly issued, and that, if it was actually

served on this man as one of the unknown defendants, the

injunction would be good, that brings us to the question of

the technical sufficiency of the affidavit, because in this sort

of proceeding, in my judgment, it is not essential that an

infoAnation shall be filed, although there is no harm in doing

that. The essential thing is the filing of a statement or

charge that shall show clearly and distinctly that the

[828] restraining order has been served on the defendant, or,

if it has not been served on him, that he had notice or knowl-

edge of its contents.
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Now, in this case, the information, I think, lacks consid-

erable of having the certaiilty and precision that is essential.

It is not alleged that this man was one of the unknown par-

ties that are referred to in the injunction. It is not alleged

that the restraining order was a lawful one, in the language

of the statute. It does not allege,—and that is the most se-

rious thing, to my mind,—that either by his words or his

acts he was engaged in aiding the common object with other

members of the American Railway Union. If what this

man did was not done to give aid or comfort or encourage-

jnent to the object of arresting the mails, if it was an inde-

pendent crime the man was committing, if he wanted to

commit arson or robbery, without having any connection

with these men that were engaged in the interruption of com-

merce, then he would not be within the terms of the restrain-

ing order, nor within the law, which has been read here,

—

the law of July 2, 1890. Now, it is not charged, although it

has been assumed all the way through,—I suppose the proof

adduced would go to show that,—that he was connected with

the railway union, and that his acts were acts that were cal-

culated in their nature to give aid and comfort to the strike

that has been carried on. If those facts were proved, why
they would be sufficient to satisfy the court that his mind was

acting in combination with the minds of Debs and others,

or that they were engaged in the common purpose, and hence

that they were in the conspiracy that is mentioned in the

statute, provided the things that they were trying to do

would naturally result in delaying or interrupting the mails,

or in delaying or interrupting the carriage of passengers and

freight from one state to another. I think that in these par-

ticulars the affidavit is insufficient. I think the charge is

sufficient, so far as showing that the court has jurisdiction

to issue the writ, when it is shown by an affidavit that this

man was engaged in the combination or conspiracy with

other railroad men in aiding and assisting to arrest the mails

and interstate commerce. I think the affidavit would show a

cause of action against him, and then it would depend upon

the proof whether or not the offense was made out.
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[840] IN RE GEAND JURY."

(District Court, N. D. California. July 13, 1894.)

L02 Fed., 840.]

Conspiracy—Obstruction of Interstate Commerce.—Any combina-
tion or conspiracy on the part of any class of men who "by violence
and Intimidation prevent the passage of railroad trains engaged in
Interstate commerce is in violation of Act July 2, 1890, declaring
illegal every contract, combination in the form of trust or otherwise,
or conspiracy in restraint of trade or commerce among the states. 6

Maii^Odstrl'cting Passage.—It is a violation of Rev. St. § 995, de-
claring it an offense to knowingly and willfully obstruct or retard
the passage of the mail, for one to prevent the running of a mail
train as made up, though he is willing that the mail car shall go on,
and his purpose Is other than to retard the mails.

Same.—The railway Is a great public highway, and the duty of the
railroad company as a common carrier 'is first to the public. The
road must be kept in operation for the accommodation of the public,

if it Is possible to do so with the force and appliances within reach.
Any negligence in this respect is not excused by temporary difflcul-

tles capable of being promptly removed.
Same.—Where the transportation of the malls and interstate com-
merce has long been interrupted by the refusal of the employes of
the railway company to move trains carrying Pullman cars, it is

the duty of the railway company to use every effort to move the

malls and interstate commerce, without regard to the luake-up of

regular trains ; and any willful failure to perform this duty is a

violation of the statute.

Grand Jury—Finding—Indictment.—An indictment should only be

found where the grand jury believe that the evidence before them
would warrant a conviction.

Charge to the grand jury by Morrow, District Judge

:

[841] Gentlemen of the Grand Jury: You have been sum-

moned and sworn as grand jurors of the district court, of the

United States for the northern district of California. It

now becomes my duty to instruct you concerning the duties

you will be called upon to perform under the laws of the

United States.

The extraordinary occurrences in this state during the past

two weeks require your immediate attention, and call for a

a The charges to the Grand Jury found in 62 Fed., 828 and 834, do

not relate to the anti-trust law and are therefore not reprinted.

6 Syllabus copyrighted, 1894, by West Publishing Co.
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thorough and sweeping investigation. It is a matter of

public notoriety that during this time a great railroad strike

has prevailed ; that the most important channels of trade and

commerce carried by railway service have been closed, the

business operations of the state paralyzed, and the passage

of the mails seriously retarded and obstructed at several

points in the state. The constitutioia of the United States

provides that congress shall have power to regulate com-'

merce among the states and establish post offices and post

roads. Pursuant to the first of these provisions, congress

has provided by the Act of July 2, 1880, that

" Every contract, combination in the form of trust or otherwise or

conspiracy, in restraint of trade or commerce among the several

states, or with foreign nations, is hereby declared to be illegal. Every
person who shall make any such contract or engage in any such
combination or con.spiracy shall be deemed guilty of a misdemeanor,
and on conviction thereof shall be punished by fine not exceedmg
?5,000 or by imprisonment not exceeding Qne year, or by both said

punishments in the discretion of the court."

" Trade " has been defined as " the exchange of commodi-

ties for other commodities or for money ; the business of

buying and selling; dealing by way of sale or exchange."

The word " commerce," as used in the statute and under the

terms of the constitution, has, however, a broader meaning

than the word " trade." Commerce among the states con-

sists of intercourse and traffic between their citizens, and

includes the transportation of persons and property, and the

navigation of public waters for that purpose, as well as the

purchase, sale, and exchange of commodities. County of

Motile V. Kiniball, 102 U. S. 702; Gloucester Ferry Go. v.

Pennsylvania, 114 U, S. 203, 5 Sup. Ct. 826-. The primary

object of the statute was undoubtedly to prevent the de-

struction of legitimate and healthy competition in interstate

commerce by individuals, corporations, and trusts, grasping,

engrossing, and monopolizing the markets for commodities.

U. S. V. Patterson, 55 Fed. 605. But its provisions are broad

enough to reach a combination or conspiracy that would in-

terrupt the transportation of such commodities from one state

to another, and in this view the scope and purpose of the

statute have been the subject of consideration in the courts,

notably in the case of V. S. v. Worldngmen's Amalgamated

Oouvxil, 54 Fed. 995. That action was brought by the
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United States in the eastern district of Louisiana against

the Working-men's Amalgamated Council of New Orleans,

La., and others, to restrain the defendants from interfering

with interstate and foreign commerce. The facts were that r.

disagreement had arisen between the warehousemen and their

employes and the principal draymen [842] and their sub-

ordinates concerning the recognition that should be accorded

by the employers to the demands of certain labor organiza-

tions in New Orleans, and it was threatened that unless there

was an acquiescence in these demands all the labor organiza-

tions would leave work, and would allow no work in any

department of business, and violence was threatened in sup-

port of the demands. In some branches of business the effort

was made to replace the union men by other worltmen.

This was resisted by the intimidation springing from vast

throngs of the union men assembling in the street, and in

some instances by violence, so that the result was that by the

intended effects of the doings of the defendants not a bale

of goods constituting the commerce of the country could be

moved. It was held by the court that the facts of that case

brought it within the provisions of the statute. In other

words, it was determined that a combination of men who by

violence and intimidation restrained trade and commerce

among the several states or with foreign nations were acting

in violation of this law, notwithstanding they may have had

in view some other purpose in relation to their employment.

You will observe that in this case the elements of intimida-

tion and violence were present. It was not a case where

the men merely quit work, putting their employers to no

other inconvenience than of securing other men to fill their

places, but it was a case where force and intimidation were

used to prevent any one in that locality from engaging in the

lawful and necessary business of moving the commerce of the

country. The order granting an injunction in that case

was affirmed by the circuit court of appeals in the fifth cir-

cuit. 6 C. C. A. 258, 57 Fed. 85. The law as thus declared

by a court of recognized ability and authority was recently

applied by Judge McKenna of the circuit court of this dis-

trict in like manner to one feature of the state of affairs to

which I am now directing your attention. This law de-

Digitized by Microsoft®



30-t 62 FEDERAL REPORTER, 842.

Charge to the Grand Jury.

termines that any combination or conspiracy on the part of

any class of men who by violence and intimidation prevent

the passage of railroad trains engaged in transporting the

interstate commerce of the country is a violation of the act

of July 2, 1890.

Another agency of the government is involved in the

transportation of the mails, and to protect and secure the

efficiency of that branch of the service it has been enacted

that all railroads or pai'ts of railroads which are now or

hereafter may be in operation are established as post roads

(Eev. St. § 3964) ; that the postmaster general shall in all

cases decide upon what trains and in what manner the mails

shall be convoved (section 3, Act March 3, 1879; 20 Stat.

358) ; and every railway company conveying the mails shall

carry on any train which may run over its road, and without

extra charge therefor, all mailable matter directed to be

can-icd thereon, Avith the person in charge of the same (Rev.

St. § 4000). It is further provided in section 3995 of the

Eevised Statutes that " any person who shall knowingly and

willfuU}^ obstruct or retard the passage of the mail, or any

carriage, horse, driver or carrier carrying the same, shall

for every such offense be punished by a fine of not [843]

more than $100.'" This statute has also been before the

courts in cases where bodies of men operating as labor organi-

zations have prevented the passage of trains carrying the

mails. In the case of IJ . S. v. Clark, in the district court of

the United States for the eastern district of Pennsylvania

(23 Int. Rev. Rec. 306, Fed Cas. No. 14,805), the defendant

was one of a number of persons who assembled at the depot

of the Lehigh Valley Railroad at South Easton, Pa. On
the arrival of the mail train at the depot, the defendant,

who had no connection with the train, said to persons having
charge of it that the mail car could go on, but not the rest

of the train. The defendant afterwards got on the train,

and, with others, placed it. on a siding, where it remained
for several days. Judge Cadwallader, in charging the

jury upon these facts, said:

"The defendant is charged with retarding the transportation of
the mail. * * * The mail, in point of fact, was retarded, as the
postmaster testifies, two or three days. The occurrence which re-
tarded it, according to the tendency of the proofs, was that several
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Ijersons were assembled at the depot at Easton for no lawful pur-
pose, and that one or more of them declared that the mail might go
on, bnt the passenger train should not. They uncoupled the mail,
and afterwards coupled it for the purpose of carrying it, as they did.
to a siding. If that was the fact, and their purpose was to retard the
train which transported the mail, it matters not, in point of law,
whether they were or were not willing that the mail car or baggage
car or the particular vehicle carrying the mail should go on."

The learned judge then quotes with approval the opinion

of Judge Drummond of Chicago upoii the subject, as fol-

lows:

" In relation to the transportation of the mails by means of rail-

roads it is true that it appears by the evidence in this case that these
defendants were willing that the mail ear should go, but it must be
borne in mind that the mail car can only go in such a way as to enable
the railroad to transport the mail where there are other cars accom-
panying it. It is not practicable, as a general thing, for a railroad to

transport a mail car by itself, because that would be attended by seri-

ous loss ; so that while nominally they permit the mail car to go, they
really, by preventing the transit of other passengers cars, interfere
with the transportation of the mails."

You will observe that the law is applicable to the case of

an obstruction interposed for a purpose other than that of

retarding the mails. This was decided to be the law by the

supreme court of the United States as long ago as 1868 in

the case of U. S. v. Kirhy, where it was said

:

" When the acts which create the obsti-uction are in themselves
unlawful, the intention to obstruct will be imputed to their author,

although the attainment of other ends may have been his primary
object." 7 Wall. 486.

In the case of U. S. x. Thomas, 55 Fed. 381, the transpor-

tation of the mails had been obstructed by some persons

acting under the influence of a strike. Judge Jackson, in

addressing the jury, submitted obserA^ations intended for the

strikers. He said

:

" You have no right to go into a strike and undertake to stop the

transportation of the mails of the United States, undertake to stop

the running of the cars of the country, or undertake to stop the

business which is carried on the great highways of the country, and
which is the mainspring to the success of a country like ours. If

all this is done, then you step upon a right which you have no right

to interfere with. I make these general remarks on [844] this

occasion with a hope that I may reach the ear of the intelligent

masses, that they may see at once the error they have fallen into.

Rely not upon combination and strikes to protect your interests.

They are disastrous, stopping your mills, and stopping the enter-

prises and business of the community which furnish the wage-earner
the means to support his home. Do not resort to such measures to

stop our manufactures, our mills, or the transportation of the mails

of the United States, which is so great and important an element of
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our country for the comfort and welfare of society. If you take this

thing up and look at it, and ponder over it, and see the result that
must ]iecessarily follow such a course of action, and the train of
circumstances that must necessarily accompany it, you would refuse
to enter into these combinations and strikes."

That the passage of the mails over certain lines of railroad

in this state has been retarded and obstructed there is no

question. The regular receipt and dispatch of mails over

the roads of the Southern Pacific Company have in fact been

suspended at the San Francisco post office for a period of

about hvo weeks. Who is responsible for this state of af-

fairs? The strikers, the railroad company, or both? The
railway is a great public highway, and the duty of the rail-

road company as a common carrier is first to the public.

The road must be kept in operation for the accommodation

of the public, if it is possible to do so with the force and ap-

pliances within I'each. Any negligence in this I'espect is

not excused by temporary difficulties capable of being

promptly removed. The damage and interruption caused by

the elements usually receive prompt attention, that traffic

may not be suspended longer than is absolutely necessary.

The same energy and good faith should be observed with

respect to the removal of labor and other difficulties. Rail-

road Co. V. Hazen, 84 111. 36. The present controversy be-

tween the Southern Pacific and its employes appears to be in

relation to the movement of Pullman cars. Both parties to

this controversy have announced in the public press that

they have been readj' and willing from the first to move
freight cars and passenger trains without Pullman cars. In

my opinion, the situation has been of such an extraordi-

nary character, and the interruption to commerce and the

transportation of the mails so serious and long-continued,

as to have required of the railroad company to temporarily

waive questions concerning the make-up of regular trains

(as the officers of the company claim to have done), and em-

ploy such resources as the company had in the movement of

other trains in an effort to relieve the prevailing congestion

and distress. This obligation I believe to have been a public

duty, and a willful failure to perform this duty with respect

to the movement of the mails and interstate commerce is

therefore, in my judgment, within the purview of the statute.
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It is your duty to determine this question under the law as

I have stated it to you, and present the guilty parties to the

court for prosecution. In this inquiry you will not limit

your examination to the conduct of any particular class of

persons, but carefully scrutinize the acts of all parties con-

cerned, whether they are officers of the railroad company or

employes, and without fear or favor or influence of any
kind point out in the proper manner the persons who have
transgressed the law and imperiled the best interests of this

state. [845] It is our duty to uphold the authority and
majesty of the law, and see to it that those who have vio-

lated its provisions, whoever they may be, are brought to the

bar of justice.

In your inquiry you may find that parties have so asso-

ciated themselves together in their conduct as to bring them
within the law of conspiracy. The statute of the United
States upon that subject is as follows

:

Section 5440, Rev. St. :
" If two or more persons conspire either to

commit any offense against the United States, or to defraud the
United States in any manner, or for any purpose, and one or more of
such parties do any act to effect the object of the conspiracy, all par-
ties to such conspiracy shall be liable to a penalty of not more than
ten thousand dollars, or to imprisonment for not more than two
years, or to both fine and imprisonment, in the discretion of the court."

The elements of this offense are the combination or con-

spiracy to violate the law, and the overt act or acts to carry

the conspiracy into effect. Where several persons are proved

to have combined together for the same illegal purpose, any

act done by one of the parties in pursuance of the original

concerted plan, and with reference to the common object, is,

in the contemplation of the law, the act of the whole party,

and therefore the proof of such act will be evidence against

any of the others who were engaged in the same conspiracy.

It is also true that any declaration made by one of the par-

ties during the pendency of the illegal enterprise is not only

evidence against himself, but is evidence against the other

parties, who, as we have seen, when the combination is

proved, are as much responsible as if they had done the act

themselves. You will observe in this connection that the act

of combination to violate the statute is the important element

in the crime of conspiracy. The law regards the act of un-
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lawful combination and confederacy as dangerous to the

peace of society, and declares that such combination and con-

federation of several persons to commit crime requires an

additional restraint to thos'e provided for the commission of

the crime, and makes criminal the conspiracy, with penal-

ties and punishments, distinctive from those prescribed for

the crime the subject of the conspiracy. You can readily

appreciate why this is true. A .conspiracy becomes powerful

and effective in the accomplishment of its illegal purpose

in proportion to the numbers, power, and strength of the

combination to effect it. It is also true that, as it involves a

number in a lawless enterprise, it is proportionally demor-

alizing to the well-being and character of the men engaged

in it, and, as a consequence, to the safety of the community to

which thej' belong. The statutes I have cited indicate the

general character of the investigation you will be required to

make concerning the affairs of the railroad company in the

transportation of the mails and in the movement of interstate

commerce. With the merits of the controversy between the

railroad companj' and its employes you have nothing to do,

except in so far as the facts relating thereto may furnish

eAadence as to the actual parties engaged in violating the laws

of the United [846] States. The right of labor to organize

for its own benefit and protection is not questioned. It has

the same right in this respect as any other association, and,

perhaps, in some respects, its freedom is properly greater.

The laboring man is entitled to the highest wages and the

best conditions he can command, but he is not entitled to in-

terfere with the rights and property of others, and by force

or other unlawful means seize upon the appliances of organ-

ized industry, and set at defiance the laws of the government.

The right of workingmen to quit work, either singly or in a

body (subject only to the civil obligations of contracts) , is not

denied, provided that the abandonment of service is accom-

plished in a peaceful and orderly manner; and here again

the privilege or freedom must be exercised without inter-

fering with the rights and property of others. It may be

said that this freedom or privilege accorded to the laboring

men, with the restrictions named, is of no great value, since he

is thereby jsrevented from securing the protection he ought
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to have for his labor, and the power to redress his grievances.

This may be true, and it may be conceded that the relations

of labor to capital present a diiRcult problem for solution,

but it seems to me that the intelligence of the people ought

to solve this question in a peaceful and proper manner. It

certainly cannot, with the consent of the courts, be settled by
violence or any unlawful means.

It will appear to j'ou from what I have said that a very

serious and important duty devolves upon you as grand

jurors of this court. Your oath requires you to diligently

inquire and true presentments -make " of such articles, mat-

ters, and things as shall be given you in charge or otherwise

come to your knowledge touching the present service." The
oath indicates the impartial spirit with which your duties

should be performed. You are to present no one from envy,

hatred, or malice, nor should you leave an}' one unpresented

for fear, favor, atfection, hope of reward or gain, but should

present all things truly as they come to your knowledge,

according to the best of your undei'standing. In each judi-

cial district there is a United States attorney, appointed by

the president to represent the interests of the government

in the prosecution of parties charged with the commission

of public offenses against the laws of the United States. The
United States attorney for this district will therefore appear

before you, and present the accusations which the government

may desire to have considered l^y you. He will point out

to you the laws other than those I have mentioned which

the government deems to have been violated, and will sub-

poena for your examination such Avitnesses as he may con-

sider important, and also such other witnesses as you may
direct. In your investigations you will receive only legal

evidence, to the exclusion of mere reports, suspicions, and

hearsay evidence. Subject to this qualification, you will re-

ceive all the evidence presented which may throw light upon
the matter under consideration, whether it tend to establish

the innocence or the guilt of the accused. And more, if in

the course of your inquiries you have reason to believe that

there is other evidence not presented to you within your

reach, which would qualify or [847] explain away the charge
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under investigation, it will be your duty to order such evi-

dence to 1k^ produced. Formerly it Mas held that an in-

dictment might be found if evidence were produced suffi-

cient to render the truth of the charge probable. But ii

different and a more just and merciful rule now prevails. To

justify the finding of an indictment you must be convinced,

so far as the evidence befors you goes, that the accused

is guilty; in other words, you ought not to find an indict-

ment unless, in yiiur judgment, the evidence before you,

unexplained and uncDntradicted, Avould warrant a convic-

tion by a petit jury. To authorize you to find an indict-

ment or jn-eseninient, tliei'e must be a concurrence of at

least 1"2 of your numlx'i',—a mere majority will not suffice.

You are to keep youi- deliberations seei-et, and allow no one

to ((uestion you as to youi' own action, oi- tlie action of

your associate's on the gi'aiid jury. In the progress of your

examinations, should questions arise concerning which you

may desire further instructions from the. court, you may
come into court for that pui-|)ose, and tli(i law will be further

explained to you Avith resjiecl to such (juestions.

[310] AirilKTI P:T AL. /• OAKKS ET AL.

((liri'uit Cnurt of A|jim';i1s, Se^-ciitll Cii-ciiit. OcUihcy 1, 1804.)

[in Fed.. .",10.1

[This decisi(;n. although sometimes cited, was not based

upon the anti-trust law. It was an appeal from ceilain

injunctions issued in the ease of Fdviiwvx'' Loan aiul Trust

(Jo. V. Northern. Tnrjf,- R. Co., 60 Fed. m.',. On page 'Vi'.) of

the decision the court said :]

" In the f'dui'si' of llie ^i-miiiiciit sonic rcreiTiM'c wms iimdi' lu llii' fict

of ('(iHKi-ess of .July i;. I.MMi, riititled 'M\ net 1') prolei-t tl'ade iinil

coninicn-e against nnlavvful restraints and niuniiiilies,' (20 Still..

209.) It is nnt ucrc-is.'iry in tliis case to ilci-idc wliellii'r. witliin tlio

meaning of that statute, tiie arts and couibiuations against whicli the

injunction was aimed w.ould have l)r'cn in restraint of trade or (-(jin-

mercc aiuoug the Sin-cral states. Tliis case was n:it l)a«cil up in tiiat

act. Till' i|ucsti(jiis iiiiw l>i'l'(irc tlie cnurt liavc lieeu ilcterniincd with-

out rclcrciii-e to the abrivc act, and up ni the geiK'ral iirniciplcs that
contnil tlie exercise of jurisdiction liy courts of eipiity."
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[27] UNITED STATES r. ELLIOTT ET AL."

(Circuit Court, E. D. Missouri. October 24, 1894.)

[C4 Fed., 27.]

CoNSPiEAcy IN Restraint of Interstate Commerce—What Consti-
tutes.—A combination by railroad employes to prevent all the rail-

roads of a large city engaged in carrying the United States malls

and in Interstate commerce, from carrying freight and passengers,

hauling cars, and securing the services of persons other than strik-

ers, and to induce persons to leave the service of such railroads, is

within Act July 2, 1890, § 1, which provides that every contract, com-

bination in the form of trust or otherwise, " or conspiracy in re-

straint of trade or commerce " among the states, is illegal.''

Same—Injunction—Power of Congress to Authorize.—Act July 2,

1890, § 4, which provides that the circuit courts of the United States

have jurisdiction to restrain combinations and conspiracies to ob-

struct and destroy interstate commerce, before such objects are ac-

complished, is not void for want of power in congress to authorize

such proceedings.

Same—Injunction Order—Persons not Named in Bill.—Under Act

Juy 2, 1890, § 5, an injunction order in an action to enjoin an Illegal

conspiracy against interstate commerce may provide that it shall

be in force on defendants not named in the bill, but who are within

[28] the terms of the order, where it also provides that it is oper-

ative on all persons acting in concert with the designated con-

spirators, though not named In the writ, after the commission of

some act by them in furtherance of the conspiracy, and service of

the writ on them.

Bill by the United States against M. J. Elliott and others

to restrain a conspiracy to obstruct and destroy interstate

commerce in violation of Act July 2, 1890 (26 Stat. 209).

A preliminary injunction was granted. 62 Fed. 801. De-

fendants demurred to the bill. Demurrer overruled.

TFto. H. Clofton, United States AttorneJ^

W. W. Erwin, S. 8. Gregory, and IF. A. Slmmaker, for

defendants.

Philips, District Judge (orally).

This case was submitted yesterday on the demurrer filed

to the bill by certain of the defendants. The district attor-

a Preliminary injunction granted (62 Fed., 801). See p. 262.

6 Syllabus copyrighted, 189.5, by West Publishing Co.
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ney submitted the same on the pleadings; and the defend-

ants, on the pleadings and an extensive brief. This suit grew

out of the recent " strike," and the bill was filed on behalf

of the United States, by the district attorney, under di-

rection of the attorney general of the United States, to en-

join the defendants from the consummation of an organized

conspiracy, which threatened to obstruct and was impeding

the passage of the United States mails, and interfering with

interstate commerce. The demurrer, of course, admits all

the material allegations of the bill; that is, all facts which

are well pleaded. These averments may be summarized as

follows : It is charged, in substance, that the defendants have

combined and confederated together to prevent the several

railroads named in the bill,—being about all of the many
important roads coming into the city of St. Louis, Mo.,

—

which are engaged in carrying the United States mails and

in interstate commerce, carrying passengers and freights,

from conducting their customary business in transporting

passengers and freights between and among the different

states of the Union, and foreign countries. It is further

charged that said defendants have combined and conspired

to induce persons in the employ of said railroads to leave the

service of their respective companies, and to prevent the com-

panies from securing the services of other persons in the

place of those induced to quit, the object of such conspiracy

being to prevent said railroad companies from hauling cars

which are extensively used in the necessary transaction of

their business in interstate commerce. The bill charges the

commission of divers and sundry acts by the alleged con-

spirators in furtherance of the objects of the confederation.

Among other things, it is alleged that certain of the defend-

ants, under the leadership of one Debs, have issued orders

and directions to persons in the employ of said railroads to

act subject to their direction, whereby said employes have

been commanded and required to cease from operating the

respective railroads. It is further charged that certain of

said defendants have threatened to tie up the entire opera-

tions of trains of such of said companies as refuse to accede to

certain demands made upon them by the leaders of the con-

spiracy, and that it is the purpose and object of the defend-
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ants to so obstruct and crip- [39] pie the business of said

roads as to prevent them from performing their duties and
functions as common carriers of freights and passengers

among the several states through which the several lines of

said roads pass. It is further alleged that it is among the

objects and plans of said conspirators to control the inter-

state commerce between the city of St. Louis and points in

other states, and thereby prevent the owners of said roads

from exercising any independent control thereof in the trans-

action of interstate commerce. The bill further tets up,

what is quite an historic fact in commercial circles, that the

city of St. Louis is a large live-stock market for the sale

and slaughter of cattle and hogs, and the preparation of the

same for food, and is also a large manufacturing center,

from which point these food supplies and manufactured ar-

ticles are distributed to various points throughout the United

States, and other necessaries of life, which have become es-

sential to the commerce, growth, and development of the

country, and for its domestic life, and that the aforesaid in-

terference with the transportation of these supplies is a great

public detriment, not only to said city, of 600,000 people, but

to all the people of the various states reached by the exertions

and efforts of this distributing point, who, by the course of

business, have become largely dependent upon this source of

supply. The object of the bill is to have these parties, and

their aiders and abettors, enjoined and restrained from the

further prosecution of their unlawful purpose and danger-

ous conspiracy.

The demurrer raises the question of the jurisdiction of

this court over the subject-matter, and the right of the United

States to bring such suit in equity ; and various other sug-

gestions are made, of minor importance. As recited in the

temporary order of injunction made by Judge Thayer, the

suit was instituted upon the authority of the attorney general

of the United States, and the bill is properly sworn to, in the

usual form. I do not propose to go into any extended dis-

cussion of the many various questions discussed by counsel

in the brief.

It is a fact of supreme importance, to be stated at the very

threshold of this discussion, that the regulation and control
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of commerce among the states of the Union, and with for-

eign nations, is, by the federal constitution, reposed exchi-

sively in the congress of the. United States. The felt neces-

sity of this federal jurisdiction was the one great impelling

cause that led to the formation of the federal Union, and the

adoption of the federal constitution. As early as 1778 this

question was pressed upon the consideration of congress by

a memorial from the state of New Jersey, and in 1781 Dr.

Witherspoon, one of the statesmen of that day, presented a

resolution Avhich declared that " it is indispensably neces-

sary that the United States, in congress assembled, should

be vested with a right of superintending the commercial

regulations of every state, that none may take place that shall

be partial, or contrary to the common interests." And in

1786 Virginia adopted a resolution appointing commission-

ers to meet with like commissioners from other states, and

the resolution to that eifect, formulated by Mr. Madison,

recited in the preamble that " Whereas, the relative situa-

tion of the United States has [30] been found on trial to

require uniformity in their commercial regulations," etc.

That great jurist. Chief Justice Marshall, in Brown v. Mary-

land, 12 Wheat. 445, most aptly presents this matter, as

follows

:

" The opprespecT raid degraded state of commerce previous to tlie

adoption of the constitution can scarcely be forgotten. It was regu-

lated liy foreign nations with a single view of their own interests,

and our disunited efforts to counteract their restrictions were rendered
impotent by want nf combination. Congress, indeed, possessed the
pofl-er of making treaties, but the inability of the federal government
to enforce them had becon:e so apparent as to render that power, in a

great degree, useless. Those who felt the injury arising from this

state of things, and those who were capable of estimating the in-

fluence of commerce on the prosperity of nations, perceived the neces-

sity of giving the control over this important subject to a single

government. It ma.\- be doubted whether any of the evils proceeding
from the feebleness of the federal government contributed more to

that great Revolution which introduced the present system than the

deep and general conviction that coimnerce ought to be regulated by
congress. It is not, therefore, matter of surprise that the grant should
be as extensive as the mischief, and should comprehend all foreign

commerce and all commerce among the states. To construe the power
so as to impair its etficac^' would tend to defeat an object in the attain-

ment of which the American public took, and justly took, that strong
interest which arose from a full conviction of its necessity." " What,
then, is the just extent of a power to regulate commerce with foreign

nations, and among the several states?" "The power is coextensive
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witli the subject on which it nets, and cannot be stopped at the exter-
nal boundary of a state, but must enter its interior." "Commerce is
intercourse. One of its most ordinary ingredients is traffic."

In the passion of the hour, Me are apt to forget the pit from
wliich we were dug. and the rock of permanency upon which
our feet were planted, by the wise and patriotic men Avho
constructed the fabric of our government. The power to
regulate commerce among the states carries with it, as the
supreme court has repeatedly held, the power to protect and
defend.

On July 2, 1890, congress passed the law entitled ''An act

to protect trade and commerce against unlawful restraints

and monopolies." i-ection 1 of ^hich is as follows: "Every
contract, combination in the form of trust or otherwise, or
conspiracy in restraint of trade or commerce among the
several states, or with foreign nations, is hereby declared to

be illegal." It may be conceded that the controlling, objec-

tive point, in the mind of congress, in enacting this statute,

was to suppress Avhat are known as " trusts " and " monopo-
lie'=." But, like a great many other enactments, the statute

is made so comiDrehensive and far-reaching in its express

terms as to extend to like incidents and acts clearly within

the expression and sjjirit of the law. It declares that every

act, combination in the form of a trust or otherwise, or con-

spiracy, in i-e-traint of trade or commerce among the states,

or with foreign nations, is forbidden. Therefore, any com-
bination or confederation among tAVO or more persons, in

restraint of trade or commerce, com-es within the express let-

ter of the statute. The term '' restraint of commerce " was
used in its ordinary, business understanding and accej^tation.

'^mong the recognized meanings of the word are "prohibi-

tion of action; holding or pressing back from action; hin-

drance; confinement; restriction." It is a restriction or hin-

drance created by the application of external force. It is a

vis major applied directly and effectually to carriers of [31
]

interstate commerce, which prevents them from ojDeration.

Olivera v. Insurance Co., 3 Wheat. 193. It was perfectly

competent for congress, in the exercise of its constitutional

jurisdiction of the whole subject of such commerce, to pass

laws to prevent and suppress unlaAvful conspiracies and com
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binations to interfere with the operation of such commerce.

Accordingly, section 4 of said act provides that

:

" The several circuit courts of the United States are hereby in-

vested with jurisdiction to prevent and restrain violations of this act

;

and it shall be the duty of the several district attorneys of the United
States, in their respective districts, under the direction of the attorney
general, to institute proceedings in equity to prevent and restrain such
violations. Such proceedings may be by way of petition setting forth

the case and praying that such violation shall be enjoined or other-

wise prohibited." " When the parties complained of sha'll have been
duly notified of such petition the court shall proceed, as soon as may
be, to the hearing and determination of the case : and pending such
petition and before final decree, the court may at any time make such
temporary restraining order or prohibition as shall be deemed just in

the premises."

It was pursuant to this statute, inter alia, that Judge

Thayer issued tlie temporary restraining order in this case.

T am unable to perceive the force of the argument against

the power of congress to authorize such civil proceedings in

equity to suppress and restrain combinations and conspir-

acies to accomplish the obstruction and destruction of inter-

state commerce and trade before it is accomplished. It Avas

just as competent for congress to provide this civil remedy of

prevention as it was to provide for punishment in a criminal

proceeding for the unlawful conspiracy entered upon or

consummated.

It is urged by counsel for defendants that courts of equity

will not interpose by injunction to prevent the commission

of an act which, when done, would be a crime penally pun-

ishable. This is an " old saw." It is a general rule of

equity jurisprudence that courts of chancery will not inter-

pose Avhere there is an adequate remedy at law, nor will

they ordinarily interpose to prevent the commission of a

crime. A well and long established exception to this rule

is that where parties threaten to commit a criminal offense,

which, if executed against private property, would destroy

it, and occasion irreparable injury to the owner, and espe-

cially where such destruction would occasion a multiplicity

of suits to redress the wrong if committed, courts of equity

may interpose by injunction to restrain the threatened in-

jury. The law, it does seem to me, would be very imperfect,

and indeed impotent, if a number of irresponsible men could

conspire and confederate together to destroy my property.
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to demolish or burn down my house, that I should be re-

mitted alone to the criminal statutes for their prosecution

after my property Avas destroyed. Most genei-ally, such law-

breakers who engage in such conspiracies are a lot of pro-

fessional agitators. They have no property to respond in

damages. Their tongues are their principal stock in trade;

and inasmuch as imprisonment for debt is abolished, and
cruel and unusual punishments are prohibited, an execution

would be quite unavailing. It certainly presents a case that

most strongly appeals to the strong arm of a court of equity

to reach forth to pre- [32] vent great injury and loss, as the

only means of conserving the rights of private property.

It is now a well-recognized office of a court of equity to

conserve and preserve the rights of private property in ad-

vance of its molestation and appropriation, where, from the

peculiar circumstances, the remedy at law might be of doubt-

ful restitution. In the recent case in Chicago, in which

E. M. Arthur was intervener, against Thomas F. Oakes et

al. (63 Fed. 310), Mr. Justice Harlan, in reviewing the

restraining order issued by Judge Jenkins, has very effectu-

ally met this objection, and presented the law respecting

unlawful conspiracies with a force and clearness to forever

set this question at rest. It may not be out of place here

to say that no public decision has perhaps been so much
misunderstood, or ignorantly or intentionally misrepresented

and perverted, as that of the distinguished jurist. The
opinion recognizes the right of employes and labor organi-

zations, in the absence of a contract binding the employe

to a given term of service, whenever they become dissatisfied

with their employment or their wages, to quit the service

of the employer, either separately or collectively; and they

have a right, by preagreernent or preconcert of action, to

unite together for taking peaceful and lawful means to

secure an increase of wages; to withdraw, separately or in

a body, from the service of the employer, when dissatisfied.

It is not competent for the courts to interpose to restrain

their right of volition, which is among the natural and

inalienable rights of every citizen, to Avork for Avhom he

pleases, where he can get employment, and to quit whenever

he is dissatisfied thereAvith. But the opinion distinctly an-
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nounces the further proposition that such men have no right

to conspire and combine together, not only for the purpose

of securing better conditions and wages, and quit service

if not secured, but to go further for the purpose of pre-

venting the employer from supplying the places vacated with

other employes, who are ready and willing to take their

places ; that they have no right to combine and confederate

together for the purpose of wantonly injuring and destroy-

ing the jDroperty of their employer, and to obstruct and

interfere with his dominion over and control of his private

property. An act which, if done by an individual, may
be lawful, maj' become quite a different thing when under-

taken to be done by a confederation among many, having

for its inspiration the purpose of injuring and destroying

the property of another, by preventing him from prosecut-

ing his business by taking into his service others to supply

the places of those who voluntarily have gone out. So the

learned justice says:

" It seems entirely clear, upon autbority, that any combination or

conspiracy upon tbe part of these employes would be illegal, which
has for its object to cripple the property in the hands of the

receivers, and to embarrass the operations of the railroad under their

management, either Iiy disabling or rendering unfit for use the en-

gines, cars, or other property in their hands, or by interfering with
their possession, or by actually obstructing their control or man-
agement of the propertj% or by using force, intimidation, threats,

or other wrongful methods against the receivers or their agents, or

against employes remaining in their service, or by using like methods
to cause employes to quit, or prevent or deter others from entering
the service in place of those leaving it. Combinations of that char-

acter disturb the peace of society, and are mischievous in the extreme.
They imperil the interests [33] of the public, which may rightfully

demand that the free course of trade shall not be unreasonably ob-

structed. They endanger the personal security and the personal
liberty of individuals, who, in the exercise of their inalienable

privilege of choosing the terms upon which they will labor, enter

or attempt to enter the servi<-es of those against whom such com-
binations ai'e aimed. And as acts of the character referred to would
have defeated the iiroper administration of the trust estate, and
inflicted irreparable injury upon it, as well as prejudiced the rights

of the public, the circuit court properly framed its injunction so

as to restrain all such acts as have specifically been set forth, as well

as, combinations and conspiracies having the object and intent of

physically injuring the property, or of actually interfering with the
regular, continuous operation of the railroad."

Further on, he says

:

" In our consideration of this case, we have not overlooked the ob-

servation of counsel in respect to the use of special injunctions to pre-
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vent wrong which, if committed, may be otherwise reached by tlie
court."

Then, after observing that this jurisdiction of a court of
equity should be cautiously and conservatively exercised,

said

:

" It will be refused until the court is satisfied that the case before
it is of a right about to be destroyed, irreparably injured, or great and
lasting injury about to be done by an illegal act. In such a case the
court owes it to its suitors and its own principles to administer the
only remedy the law allows, to prevent the commission of the act. The
authorities all agree that a court of equity should not hesitate to use
this power when the circumstances of the particular case in hand re-
quire it to be done, in order to protect rights and property against
irreparable damages by wrongdoers."

Then, quoted from Mr. Justice Story, the following

:

" The jurisdiction of these courts thus operating by special injunc-
tion is manifestly Indispensable for the purpose of social justice, in a
great variety of cases, and therefore should be fostered and upheld by
a steady confidence."

The court then concludes with the statement that no other

remedy than that of injimction, to meet such extraordinary

conditions of affairs, was full and complete for the protection

of the property, and " for the preservation of the rights of

the public in its due and orderly administration by the

courts." The court then says

:

" That some of the acts enjoined can criminally subject the wrong-
doers to actions for damages, or to criminal prosecution, does not there-
fore, in itself, determine the question as to interference by injunction.
If the acts stop at crime, or involve merely crime, or if the injury
threatened could, if done, be adequately compensated in damages,
equity would not interfere. But as the acts threatened involve the
irreparable injury to and destruction of property, as well as continuous
acts of trespass, to say nothing of the rights of the public, the remedy
at law would have been inadequate."

This doctrine was long ago announced by so distinguished

a jurist as Mr. Justice Story, who said

:

" If, indeed, courts of equity did not interfere in cases of this sort,

there would, as has been truly said, be a great failure of justice in this

country."

As said by Judge Thaybe in granting this provisional in-

junction:

" A combination whose professed object is to resist the operation of
railroads whose lines extend from a great city into adjoining states,

until such roads accede to certain demands made upon them, whether
.Such demands are in themselves reasonable or unreasonable, just or
unjust, is certainly an unlaw^ful conspiracy in restraint of commerce
among the states ; and under the laws of the United States, as well as

at common law, men may not conspire to accomplish a lawful purpose
by unlawful means."
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[34] It would present a most anomalous state of affairs,

in a country like this, if men, because of some supposed or

real grievance with an employer in a distinct business, should

be permitted to confederate and conspire together for the

purpose of coercing the employer into acceding to their de-

mands, and, as a means to a specific end, tie up and stop

independent railroads extending from the Pacific coast to the

Lakes on the north and northeast, deaden all the engines on

the tracks; thereby intercepting the transportation of pas-

sengers and the necessary supplies passing from one state to

another, and stop the shipment of cattle, sheep, hogs, corn,

wheat, oats, fruits, and vegetables. It is impossible to state

in language the far-reaching destructiveness and ruin of

such a scheme, if permitted to proceed to accomplishment.

The business of this country has adjusted itself to operations

of interstate commerce. Large communities of people are

dependent for the necessaries of life upon the agricu.ltural

products of other communities. While we have a state here

with a productive energy and capacity for producing nearly

all the necessaries of life, yet, because of the fact that other

localities can produce with less labor and more profit certain

supplies than the local community, people forbear giving

attention to the production of articles which they can thus

obtain more cheapl}' and.readily, and depend therefor upon

other communities, and the railroads for transporting

such supplies from one state to another. If persons may
combine and confederate together to stop the railroad trains

from passing from one city and one state to another, it is

easy to be seen how quickly and readily they could produce

ruin, famine, and death in our great cities. They could cut

off such necessaries for the sustenance of life as an adequate

supply of coal, and in one month, or less, produce a coal

famine in city and country. It certainly ought to be- per-

missible to the government, representing the whole people,

to interpose, to preserve and protect the public life and the

public health. The framers of the federal constitution

builded wisely when they gave to congress control over our

interstate commerce. With prophetic eye, they looked far

into the future of their country, and foresaw the develop-

ment of its commerce, and the absolute necessity of the free-
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dom of commercial intercourse between the different com-
munities extending from ocean to ocean. The fact that con-

gress did not enact the statute above recited until 1890, is

no argument against the existence of its power. Many
powers lodged by the constitution in the legislative depart-

ment long lie dormant, until the exigency arises to invoke

them into activity. As said by Mr. Justice Miller in Saioyer

V. Hoag, 17 Wall. 620

:

" When we consider the rapid development of (urporations as in-

strumentalities of the conunereial and liusiness world in the last few
years, with the corresponding necessity of adapting legal principles
to the new and varying exigencies of this business, it is no solid
objection to such a principle that it is modern, for the occasion for it

could not sooner have arisen."

Congress passed the act of 1890 in response to the public

necessities. And as the sequel proved, in the great extremity

to which the country was forced last summer, the framers

of the law " builded wiser than they knew." The furious

assaults made on the federal [35] judiciary in connection

with this trouble, for grasping jurisdiction, are wholly tm-

warranted, in view of the express authority given the courts

by said act of c*Higress. The federal courts are the creation

of the federal constitution, and the laws made in pursuance

thereof. It is their office to execute, and not make, the laws.

They possess just such powers, and all the power and juris-

diction, as are conferred on them by the supreme law of

the land. And when they come in the exercise of the juris-

diction with which they have been clothed by an express act

of the federal legislature, and grant injunctions, as they did

last summer, against unlawful combinations of men, to re-

strain and prevent the operations of the unreasoning and

unappeasable spirit of the mob, in the protection of the free-

dom of trade and commerce, to break the blockades on the

public highways so as to open up travel and the transporta-

tion of the United States mails, and restore by civil proc-

esses the healthful glow and flow of a nation's commerce,

they come as servitors, within the meaning of the preamble

to the federal constitution, " to establish justice," and to con-

serve the public welfare. In such office they deserve the com-

mendation of all good men, rather than the hurtful criti-

cisms to which they have been exposed. It is well, in such a

crisis, that the American people should be reminded that this
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is a government of law, and not of the tumultuous assembly

controlled by one spirit to-day, and hj another to-morrow.

Objection is made in the demurrer and the brief of counsel

that the restraining order granted in this case went against

parties not named specifically in the bill and the restraining

order. The language of the provisional order in this respect

is as follows

:

" It is ordered that the aforesaid injunction, with writ of injunc-

tion, shall be in force and binding upon such of the defendants as are
named in said bill, * * * and shall be binding upon such defend-
ants whose names are not stated, but who are within the terms of this

order."

The order further directed that the injunction should be

operative upon all persons acting in concert with the desig-

nated conspirators, and under their direction and control,

and where parties were not named especially in the writ, but

were found to be acting in concert with and under the direc-

tion of the alleged conspirators, and commit some act in

furtherance of the conspiracy, then,the marshal should serve

the writ upon them, and if, after service of the writ upon

them, they did any act in violation of the injunction, they

would come within the terms of the restraining order. This,

I think, it is competent for the court to do, under section 5

of the act aforesaid, and that it was conformable to the cus-

tom and usage of courts of equity, where there are engaged

such large numbers of unknown persons in such unlawful

conspiracy. As the order of injunction was not to become

operative upon them until served with a copy thereof, it

does not lie in their mouths to question the regularity of the

proceeding. My conclusion is that the bill is sufficient, and

the demurrer is overruled.

[721] UNITED STATES v. DEBS ET AL.»

UNION TRUST CO. v. ATCHISON, T. & S. F. R. CO.

(Circuit Court, N. D. Illinois. December 14, 1894.)

[64 Fed., 724.]

Contempt—Pkoceeding in Equity—Conclusiveness of Answer.—
In proceedings for contempt in equity, a sworn answer, however full

ttWrit of habeas corps denied (158 U. S., 564). See p. 5^5. Debs

was also indicted, with others, for conspiracy to obstruct the mails (65

Fed., lilO). That decision not reprinted. Anti-trust law not considered.
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and unequivocal, is not conclusive, even in tlae case of a stranger
to the bill for the injunction which has been violated."

Same—Justification—Ikeegularities.—Where a court had jurisdic-

tion of an injunction suit, and did not exceed its powers therein, no
irregularity or error in the procedure or in the order can justify dis-

obedience of the writ.

[725] Same.—In a proceeding for contempt in disobeying an injvinc-

tion, the sufficiency of the petition for the injunction, in respect to

matters of form and averment merely, cannot be questioned.

Equity Jukisdiciion—Resteaining Public Nuisance.—Equity has
jurisdiction to restrain public nuisances on bill or information filed

by the proper officer, on behalf of the people.

Contempt—Teial by Couet.—Though the same act constitute a con-

tempt and a crime, the contempt may be tried and punished by the

court.

COMBIKATIOXS IN ReSTEAINT OF INTEESTATE COMMEECE—SCOPE OF THE
Statute—CoNSPiEACY.—Act .Tuly 2, 1890 (26 Stat. 209), § 1, declar-

ing illegal " every contract, combination in the form of trust, or

otherwise, or conspiracy " in restraint of trade or commerce among
the states, or with foreign nations, is not aimed at capital merely

and combinations of a contractual nature, which by force of the

title, "An act to protect trade and commerce against unlawful re-

straints and monopolies," are limited to such as the courts have

declared unlawful, the words " in restraint of trade " having, in

connection with the words " contract," and " combination," their

common-law significance, but the term " conspiracy " is used in its

well-settied legal meaning, so that any restraint of trade or com-

merce, if to be accomplished by conspiracy, is unlawful.

Same^Consteuction.—The construction of the statute is not affected

by the use of the phrase " in restraint of trade," rather than one of

the phrases " to injure trade " or " to restrain trade."

Same—Commerce.—The word " commerce," in the statute, is not

synonymous with " trade," as used in the common-law phrase " re-

straint of trade," but has the meaning of the word in that clause of

the constitution which grants to congress power to regulate inter-

state and foreign commerce.

Same—Foeeeituee of Peopeety.—The provision of Act July 2, 1890,

§ 6, for forfeiture of " any property owned under any contract or by

any combination, or pursuant to any conspiracy (and being the sub-

ject thereof) mentioned in this act, and being in the course of trans-

portation from one state to another, or to a foreign country," docs

not imply that only cases in wliich property shall be found subject

to forfeiture shall be deemed within the scope of the act.

Equity Jueisdiction—Right to Juey.—The power given by Act -July

2, 1890, to circuit courts " to prevent and restrain violations " of the

act, is not an invasion of the right of trial by jury, as the jurisdic-

1) Syllabus copyrighted, 1895, by West Publishing Co.
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tion so given to equity will be deemed to be limited to siK'b cases

only as are of equitable cognizance.

Contempt—Violation of Injunction—Conspiracy.—Where defend-

ants, directors, and general officers of the American Railway Union,

in combination with members of the union, engaged in a conspiracy

to boycott Pullman ears, in ure on railroads, and for that purpose

entered into a conspiracy to restrain and hinder interstate com-

merce in general, and, in furtherance of their design, those actively

engaged in the strilie used threats, violence, and other unlawful

means of interference ^^'itb the operations of the roads, and, instead

of resijecting an injunction connnanding them to desist, persisted in

their purpose, without essential change of conduct, they were guilty

of contempt.

Same—Inteisfeeence \\ith ItECEivEK.—Any improper interference

with the management of a railroad in the hands of receivers is a

contempt of the court's authority in making the order appointing

the receivers, and en.joining interference with their control.

Proceedings for contempt against Eugene V. Debs and

others for violation of injunctions issued, one on complaint

of the United [726] States, and the other on petition of the

receivers of the Atchison, Topeka & Santa Fe Railroad Com-
pany, appointed in a suit against that road by the Union

Trust Company.

These informations were filed July~17, 1894. The substance of the

first is

:

That on the 2d day of July, 1S94, the United States of America filed

with the clerk of this court an information or complaint charging,
among other things, that the defendants, Eugene V. Debs, George W.
Howard, L. W. Rogers, Sylvester Keliher, the American Railway
Union, and others, were engaged in a conspiracy unlawfully to inter-

fere with and to prevent the transportation of the mails and interstate

conunerce over and uiJon the several railroads named in the complaint,
and praying an in.iunction. That on that day, by order of the court,

a writ of injunction was duly issued, whereby the defendants, and all

persons combining and conspiring with them, and all persons whoso-
ever, were commanded and enjoined " to desist and refrain "-^

(1) From in any way or manner interfering with, hindering, ob-

structing, or stopping any of the business of any of the following
named railroads : Atchison, Topeka & Santa Fe Railroad ; Baltimore
& Ohio Railroad ; Chicago & Alton Railroad ; Chicago & Eastern Illi-

nois Railroad; Chicago & Erie Railroad; Chicago & Grand Trunk
Railway ; Chicago & Northwestern Railway ; Chicago & Western
Indiana Railroad ; Chicago, Burlington & Quincy Railroad ; Chicago
Great Western Railway ; Chicago, Milwaukee & St. Paul Railway

;

Chicago, Rock Island & Pacific Railway ; Cleveland, Cincinnati, Chi-

cago & St. Louis Railway ; Illinois Central Railroad ; Lake Shore &
Michigan Southern Railway ; Louisville, New Albany & Chicago
Railway ; Michigan Central Railroad ; New York, Chicago & St.

Louis Railroad ; Pennsylvania Company ; Wisconsin Central lines

;

Wabash Railroad; Union Stock-Yard & Transit Company,—as com-
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luon carriers of passengers and freight between or among any states
of the United States

;

(2) " From in any way interfering with, hindering, obstructing, or
stopping any mail trains, express trains, or other trains, whether
freight or passenger, engaged in interstate commerce, or carrying pas-
sengers or freight between or among the states

;

(3) From in any manner interfering with, hindering, or stopping
any trains carrying the mail, and from in any manner interfering with,
hindering, obstructing, or stopping any engines, caj-s, or rolling stock
of any of said companies engaged in interstate commerce, or in con-
nection with the carriage of passengers or freight between or among
the states

;

(4) From in any manner Interfering with, injuring, or destroying
any of the property of any of said railroads engaged in or for the pur-
pose of, or in connection with, interstate commerce, or the carriage of
the mails of the United States, or the transportation of passengers or
freight between or among the states

;

(5) From entering upon the grounds or premises of any of said
railroads for the purpose of interfering with, hindering, obstructing,
or stopping any of said mail trains, passenger or freight trains en-
gaged in interstate commerce, or in the transportation of passengers
or freight between or among the states, or for the purpose of inter-

fering with, injuring, or destroying any of said property so engaged
in or used in connection with interstate commerce, or the transporta-
tion of passengers or property between or among the states

;

(6) From injuring or destroying any part of the tracks, roadbed,
or road, or permanent structures of said railroads, and from injuring,

destroying, or in any way interfering, with any of the signals or
switches of any of said railroads, and from displacing or extinguish-
ing any of the signals of any of said railroads, and from spiking,

locking, or in any manner fastening any of the switches of any of
said railroads, and from uncoupling or in any way hampering or ob-

structing the control by any of said railroads of any of the cars,

engines, or parts of trains of any of said railroads engaged in inter-

state commerce, or in the transportation of passengers or freight be-

tween or among the states, or engaged in carrying any of the mails
of the United States

;

[727] (7) From compelling or inducing, or attempting to compel or

induce, by threats, intimidation, persuasion, force, or violence, any of

the employes of any of said railroads to refuse or fail to perform any
of their duties as employes of any of said railroads in connection with
the interstate business or commerce of said railroads, or the carriage

of the United States mail by such railroads, or the transportation of

passengers or property between or among the states

;

(8) From compelling or inducing, or attempting to compel or induce,

by threats, intimidation, force, or violence, any of the employes of any
of said railroads who are employed by such railroad and engaged in

its service in the conduct of interstate business, or in the operation

of any of its trains carrying the mail of the United States, or doing

interstate business, or the transportation of passengers and freight

between and among the states, to leave the service of such railroads

;

(9) I''rom preventing any persons whatever, by threats, intimida-

tion, force, or violence, from entering the service of any of said rail-

roads, and doing the work thereof, in the carrying of the mails of the

United States, or the transportation gf passengers and freight between

or among the states ;

(10) From doing any act whatever in furtherance of any conspiracy

or combination to restrain either of said railroad companies or re-

ceivers in the free and unhindered control and handling of interstate
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commerce o-i-er the lines of said railroads, and of transportation of

persons and freight between and among the states ; and
(11) From ordering, directing, aiding, assisting, or abetting, in any

maimer whatever, any person or persons to commit any or either of

the acts aforesaid."
That the American Railway Union is a voluntary association, of

which many thousand railway employes were at the time of the filing

of the bill, and still are, members. That the defendant Eugene V.

Debs is the president of the association ; George W. Howard, its vice

president ; Sylvester Iveliher, secretary and treasurer ; L. W. Rogers,
one of the directors ; and all of the defendants\vere and are directors.

That the avowed purpose of said union and its officers has been, and
still is, to procure all of the employes of the railways within the
United States to become members, and to concentrate the power and
jurisdiction of the union and its members under one official control,

with authority to order strikes, or a discontinuance of the service of

such employes with any of the railway cumpauies of the United
States, at any time when the union, its board of directors or other

officers, should elect so to do, with or without sufficient cause. That
on the 2Gth or 27th day of .June, last past, prior to the filing of

the bill and the issuing of the writ of injunction, the union, or its

board of directors or other officers, including the defendants, had
directed and ordered all its members engaged in the service of the
Illinois Central Railroad Company in the transportation of the mails,

and of interstate commerce, and all other trains controlled and oper-

ated by that company, to strike or quit service. That thereafter,

and before the writ of injunction was issued, similar orders were
issued to the employes of other railway companies, named in the bill

of complaint ; and that, in pursuance to those orders, all employes
who were members of the American Railway Union did in a body
leave the service of said railway companies, for the avowed purpose
of hindering, pi'eventing, and delaying the operation of trains engaged
in the transportation of the mails and interstate commerce. That the
order of injunction was published in the daily papers of Chicago on
the morning of July .3, 1894. That each of the defendants had knowl-
edge that the order had been duly entered in said cause. That a
copy was served upon the defendant Rogers on the 3d day of July,

and upon the defendant Eugene V. Debs early on the morning of

July 4th, and upon the defendants George W. Howard and Sylvester
Keliher on the 4th day of July, 1894. That the American Railway
Union, prior to the 2d day of July, had organized many local unions
upon substantially all the railroads in the northwest, from Chicago to

California, including substantially all the railroads to the Pacific

coast, and at the same time was engaged in organizing local unions
upon the main lines of road extending from Chicago to the Atlantic
coast ; and that the work of organization and extension was [728]
continued without change or interruption, after the service of the in-

junction, for the avowed purpose of conferring upon the union au-

thority to order strikes upon all of the roads as rapidly as the
local unions could be organized.
That the orders for strikes and for the railway employes to leave in

a body the service of the railroads named in the bill of complaint,
as well as other railroads, were generally communicated by telegram
from the defendant Debs to the officers or committees of local unions
at the most important railway centers and cities. That copies of some
of such telegrams and orders, so issued by the defendant Debs, both
before and after the service of said writ of injunction, are herein in-

serted, for the purpose of showing that the service of the injunc-

tion did not affect or change the policy or conduct of the defendants
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relative to said strikes, but tliat, on the contrary, the defendants con-
tinued, notwithstanding the order of the court, and in direct and open
violation thereof, to direct the employes of the railway companies
named in the writ of injunction, as well as other railway companies,
to leave the service of the companies in a body, and thereby hinder,
delay, and prevent the discharge of their duty to the public, and
especially the discharge of their duties as agents of the government in
the transportation of the mails, as well as interstate commerce. That
said telegrams, and hundreds of other telegrams, similar in form and
character, were sent by the- defendant Debs (with the knowledge,
authority, and approval of each and all of the other defendants, as
well as other directors of the American Railway Union), after the
service upon them of the writ of injunction ; and that, in pursuance
of said orders and directions, many of the employes of the several
railways named were induced to leave the service, and so-called " rail-

way strikes " prevailed generally upon the lines of several of said
railway companies, and the transportation of the mails and interstate
commerce was thereby greatly hindered, delayed, and prevented, and
upon some lines for several days.

That, as a direct result of the orders to strike upon some of the
lines,—notably upon the Illinois Central Railroad, the Chicago, Rock
Island & Pacific, the Chicago, Burlington & Quincy, the Chicago &
Alton, the Chicago & Western Indiana, and upon the Pennsylvania
Company's lines,—there was exercised upon the part of many of the
strikers or ex-employes of trie railway comiDanies intimidation and
open violence. That employes who refused to join in the strike, and
others who had been employed by the railway companies to take the
place of strikers, and were in the actual service of the companies,
were assaulted and intimidated by the strikers, and driven from their

post of duty, either by physical violence or threats of personal injury.

That, during the 5th, 6th, and 7th days of July, the strikers, and others
acting in sympathy with them, took forcible possession of some of the
roads within and adjacent to the city of Chicago, and, by physical
force, prevented the passage of trains carrying mails £fnd interstate

commerce. That engines and trains of cars were derailed, and pas-

senger trains were assailed with stones and other missiles, as well as
the employes in charge of such trains ; and in some instances both
the passenger cars and engines were fired upon, endangei^ng the lives

both of employes and passengers. That these mobs were in many
instances led by the strikers or ex-employes of the railway companies,
who had gone out. of service upon the orders of the defendants as

officers of the American Railway Union ; and mobs composed of

strikers and others were massed • at different points, upon the dif-

ferent lines of road, within and adjacent to the city of Chicago, in

such numbers as to be beyond the control of the government, state,

and municipal authorities. That at least 1,000 freight cars belonging

to the railway companies, some of which were loaded with interstate

merchandise, were set on fire and destroyed. Signal towers and other

appurtenances of the railways were burned. Employes of the rail-

way companies who refused to obey the orders of the defendants and
other oflicers of the American Railway Union, and remained faithful

to the discharge of their duty, were violently assaulted, beaten,

iind bruised, and in some instances were forcibly arrested, and taken

from their engines, and kept for hours in confinement. That many
lives were also sacrificed,—all of which v/as a direct result of the

numerous strikes ordered as aforesaid.

[729] That the defendants had full knowledge that many of such

violent acts upon the part of the strikers or ex-'employgs of the rail-

roads had been perpetrated prior to the service of the injunction;
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and notwithstanding sucb knowledge, and the further Icnowledge that
violence invariably follows all strikes of a similar character, they
daily and continuously, and in willful violation after the service of
the injunction, issued their orders and directions for the employes of
the railways to quit service in a body, and also continued such orders
while the mobs were in partial possession of the railroads, and en-
gaged in forcible resistance of the orders of this court and its officers.

That the strikes were not ordered on account of any wrongful act
of the railroad companies, or of their officers, towards the members of
the American Railway Union or other eraployrs of the railroad com-
panies ; but on the contrary, the avowed pin-pose of the directors of
the Railway Union, including the defendants, was wrongfully and un-
lawfully to establish a boycott against Pullman sleeping cars, which
were u'-ed in great numbers by the. railroad companies in trains carry-

ing the mail and passengers traveling from state to state, and through
the several states; and, to make boycott effectual, the directors of

the American Railway Union, including the defendants, ordered that
no trains or cars of any kind or character should pass over the tracks

of any road within and adjacent to the city of Chicago until the use
of Pullman cars had been abandoned by all of said railroad companies.
That the board of directors of the American Railway Union, in-

cluding the defendants and its authorized agents, assum^e the author-
ity and power, and, as complainant believes, have full authority and
power, to order strikes and boycotts, and to discontinue the same,
under the rules of the American Railway Union.
That such assumed power and authoi'ity is clearly shown b.y a

comnmnication signed by Debs, Howard, and Keliher, as officers of the
union, and addressed to the railway managers, on the t2th of July,

of which the following is a copy
" Chicago. July 12, lS9/t,

" To tlie Railway Managers—
Gentlemen : The existing troubles growing out of the Pullman

strike having,assumed continental proportions, and there being no in-

dication of relief from the wide-spread business demoralization and
distress incident thereto, the railway employes, through the board of

directors of the American Railway Union, respectfully make the fol-

lowing proposition as a basis of settlement

:

"They agree to return to work in a body at once, provided they
shall be restored to their former positions without prejudice, except
in cases, if any there be, where they have been cowicted of crime.

" This proposition, looking to an immediate settlement of the ex-

isting strike on all lines of railway, is inspired by a purpose to sub-

serve the public good. The strike, small and comparatively unimpor-
tant in its inception, has extended in every direction, until now it'

involves or threatens not only every public interest, but the peace,

security, and prosperity of our common countrJ^ The contest has
waged fiercely. It has extended far beyond the limits of interests

originally involved, and has Jaid hold of a vast number of industries

and enterprises in no wise responsible for the differences and dis-

agreements that led to the trouble. Factory, mill, mine, and shop have
been silenced ; widespread demoralization has sway. The interests

of multiplied thousands of people are suffering. The common welfare
is seriously menaced. The public peace and tranquillity are imperiled.

Grave apprehensions for the future prevail.
" This being true,—and the statement will not be controverted,

—

we conceive it to be our duty as citizens, and as men, to make extraor-

dinary efforts to end the existing strife and approaching calamities

whose shadows are even now upon us. If ended now, the contest,

however serious in some of its consequences, will not have been in
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vain. Sacrifices have been made, but they will have their compensa-
tions. Indeed, if lessons shall be taught by experience, the troubles
now so widely deplored will prove a blessing of inestimable value in
the years to come. The differences that led up to [730] the present
complications need not now be discussed. At this supreme juncture,
every consideration of duty and patriotism demands that a remedy for
existing troubles be found and applied. The employes propose to do
their part by meeting their employers halfway. Let it be stated that
they do not impose any serious condition of settlement except that they
be returned to their former positions. They do not ask the recognitioT)
of their organization or any organization.

" Believing this proposition be fair, reasonable, and just, it is re-
spectfully submitted, with the belief that its acceptance will result
in the prompt resumption of traffic, the revival of industry, and the
restoration of peace and order.

" Respectfully, E. V. Debs, President,
" G. W. Howard, Vice President,
" S-YLvtsTEE Keliher, Seo'y,

"American Raihvay XJnion."

That the authority exercised over the members of the union by its

board of directovfj. and by Debs, as its president, relative to the move-
ment of trains, is shown by an order issued on the 2d day of July,
1894, of which the following is a copy

;

"To the Panhandle Yard jSlcii—Greeting:
" Please execute the orders of Mr. John Brenock in reference to the

removal of dead stock from the stock yards to Globe station. This is

issued by order of the board of directors, in the interest of public
health.

" Eugene V. Deds, President."

That the following report of an interview with the defendant Debs
was published in the Chicago Herald of July 15th

:

" We are in condition to keep the strike on for months. Nothing
but armed intervention to-day permits the moving, of trains. Through-
out that great stretch of country which lies west of the Mississippi
river our men are steadfast and willing to wait until the bitter end.
You will notice that it is impossible to buy a ticket to the Pacific
coast in Chicago to-day, except by way of the Great Northern Road,
over which no Pullman cars are run, and against which we have no
possible grievance. This shows the line on which our future cam-
paign is to be carried. We shall keep the men of the West, where
the air is purer and wjiolly free from plutocratic combinations, in

line with our ideas. We shall persist in our work of organization
throughout the East. As a road throughout the country hitherto
unorganized by us falls into line, we shall call it out. And we shall

keep on doing this until the very end of all things. If our present
struggle, based, as it is, on motives wholly disinterested, be suc-

cessful, there is no wage earner in the land who will not feel its

beneficent effects before the year closes. And if this is true, when
the command of the so-called ' arteries of commerce ' falls into our
hands, and the trades' unions which have given us comfort require
reciprocation from us, we, and we alone, are in a position to give them
material assistance. This is an axiom, and I believe no one will dis-

agree with me."

ANSWER OF DEBS, PIOWARD. KOGEBS, AND KELIHER.

The defendants, being in custody under a writ of attachment issued

by order of the court. Judge Seaman presiding, filed on the 'S-Ul of
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July a joint answer, admitting specifiecl averments of tbe information,
and in substance alleging

:

That the purpose of the American Railway Union was the iirotec-

tion of all its members in their rights and interests as employes of

the various railway systems of the United States, and to procure for
them, by all lawful means, fair and adequate compensation for tlie

service performed by them. That membership in the American Rail-

way Union ^^•as open to every employ^ of good personal character and
reputation, engaged upon the railway systems of the United States;
and that to better secure and effectuate the objects of the union, as
hereinbefore set forth, it was the desire and one of the purposes of

the union to procure all such persons to become members. That,
by the organization of the said American Railway Union, strikes could
only be declared or discontinued by the vote of a majority of the
membei's of such American Railway Union employed in the service

affected by any [731] such strike; and that the only power, authority,
or office of the officers or directors of the American Railway Union,
or of these defendants, or either of them, in respect to said matter,
was to notify the members of the union in the service concerned in

such strike of the action taken by such majority. That, on or about
the 26th or 27th d.ij' of .Tune (contrary to the averments of the
information), a majority of the members of the American Railway
Union employed upon the Illinois Central Railroad and upon the
other roads referred to in the information did for themselves, without
any order, direction, cr control of the American Railway Union, or
of its officers nr directors, or of these defendants, or any of them, vol-

untarily determine by vote that they would strike or leave the service
of said railway companies; and that, in pursuance of that vote, the
emploj-es did, on or about the time stated, leave the service of the
railway companies freely, and of their own accord, without any order,
direction, or control on the part of said American Railway Union, its

officers or directors, or of these defendants, or any of them. " Upon
information and belief, the defendants deny that the employes so
leaving the service of said railway companies, as aforesaid, did so

for the purpose of hindering, preventing, and delaying said railway
companies in the operation of trains engaged in the transportation of
the United States mails and interstate commerce over the respective
roads of said companies." They " deny that, after the service of said
injunction, they or either of them carried on the work of organization
other than by generally advising railroad employes to become members
of such union, and receiving to membership persons so applying there-
for as aforesaid. They expressly deny that the organization of said
unions upon said roads, or any of them, was intended to confer or did
confer upon said American Railway Union, its officers or directors,

or upon these defendants, or either of them, the power and authority
to order strikes upon said roads, as alleged in said information or
otherwise, but, on the contrary, allege that strikes could be ordered
upon said road by the employes of said road themselves, and that such
employes were in no manner subject to the authority or control of
said American Railway Union, its officers or directors, or of these
defendants, or either of them, in that regard." " They deny that
orders to strike were at any time or in any manner communicated by
said American Railway Union, its officers or directors, or these defend-
ants, or either of them, to said local unions, or any of them, as alleged
in said information or otherwise."

" The defendants deny that any one of the telegrams set forth in

said information was sent, or caused to be sent, by them, or any of
them, or that they authorized or approved the same, or any one
thereof, except a certain telegram dated July 6, 1894, in the words
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and figures following: 'We have assurance that within forty-eight
hours every labor organization in this country will come to our rescue.

Whatever happens, do not give credence to rumors and news-
paper reports,'^which said telegram defendants admit was sent, or
caused to be sent, by the defendant Debs, as in said information al-
leged

; but save as hereinbefore admitted, defendants allege that they
had no knowledge or notice whatever of the sending of said telegrams,
or of the contents thereof, until the filing of said information."
"They deny that any other telegrams similar in form and character
to those in said information set out were sent by the defendant Debs,
or any of the defendants, with the knowledge, authority, or approval
of any of said other defendants, at any time after the service of said
writ of injunction upon said defendants, and deny that any employes
of any of the railway companies named in said information were
induced by reason of any telegram sent, or caused to be sent, by the
defendants, or any of them, by threats, intimidation, force, or violence,
to leave the service of said railway companies, or that the transporta-
tion of the United States mails and interstate commerce was thereby
in any way hindered, delayed, or prevented." " The defendants admit
that upon some of said lines of railway there was exercised, upon
the part of some persons to the defendants unknown, violence against
persons and property. They deny that they, or any of them, have any
knowledge or information sufficient to form a belief as to the commis-
sion of the specific acts of violence in said information set forth, or
any thereof ; and, upon information and belief, they deny that any
member of said American Rail- [732] way Union in any manner par-
ticipated in said acts of violence or any of them." " They deny that,
in violation of the order of the court, they daily and continuously or
at all issued any orders or directions for the employes of said railway
companies, or any of them, to leave such service in a body, as alleged
in said information or otherwise. They deny that at said time, or
at any time, they knew that violence and unlawful conduct necessarily
followed from strikes of the kind mentioned in said information, and
deny that such is the fact, but, on the contrary, allege that, so far
as said American Railway Union, or the members thereof, are con-

cerned, said strilce, and all strilces of a similar character, contemplate
nothing more than the quiet, peaceable, and lawful cessation of work
by such members when and for such periods as they shall for them-
selves determine. Defendants expressly deny that they, or any one
of them, did at the time mentioned in said information, or at any other
time, order, direct, counsel, advise, recommend, or approve the acts

of violence in said information set forth, or any of them, or any vio-

lence or unlawful acts of any kind or character, but, on tlje contrary,

allege that they did at all said times counsel and advise all members
of the said Arnerican Railway Union with whom they were in com-
munication to at all times abstain from violence, threats, intimida-

tion, and to at all times respect the law and the officers thereof."

"They deny that the board of directors of said American Railway
Union, or its officers, or these defendants, or either of them, at any
time assumed the authority and power, or have now or ever have had
any authority or power whatsoever, to order strikes and boycotts, or to

discontinue the same." " They' admit that on the 12th day of July,

1894, the communication set out in said information was addressed to

the railway managers, and signed by the defendants, whose names are

affixed thereto, but allege that so much of said communication as

implies or assumes any right, power, or authority in said defendants,

or either of them, to discontinue said strike, was unauthorized, and

that said defendants had no other power or authority in said matter

than to recommend to the members of the said American Railway
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Union the adoption of the proposals therein stated." " Defendants
admit the sending of the communication to the Panhandle yard men
set forth in said information, but deny that in and by said communica-
tion they exercised, or assumed to exercise, any power or authority
over said men, or any thereof, but that said communication was
merely a request to said men to perform the acts therein stated."
" They deny that they have any knowledge or information suflicient to
form a belief as to whether the interview set forth in said information
was in tact published in the Chicago Herald on July 15th, or at any
other time. They deny that the defendant Debs, or any other defend-
ants, caused said interview to be published, or uttered the statements
therein contained, or any of them, but allege that said interview is

wholly false, forged, and fictitious." " The defendants deny that
they, or either of them, have in any way or manner interfered with,
hindered, obstructed, or stopped any of the business of the railroads
mentioned in said injunction, or either of them, as common carriers
of passengers and freight between or among the states of the United
States : or that the.v, or either of them, have in any manner inter-
fered with, hindered, obstructed, or stopped any mail trains, express
trains, or other trains, whether freight or i)assenger, engaged in inter-
state connnerce. or carrying jiassengers or freight between or among
the states ; or that they, or either of them, have in any manner inter-

fered with, hindered, or stopped any train carrying the mail; or that
they, or either of them, have in any manner interfered with, hindered,
obstrncted, or stopped any engine, car, or rolling stock of any of said
companies engaged in interstate commerce, or in connection with the
carriage of passengers or freight between or among the states ; or
that they, or either of them, have in any manner interfered with,
injured, or destroyed nny of the property of any of said railroads
engaged in or for the purpose of or in connection with interstate com-
merce, or the carriage of the mails of the United States, or the trans-
portation of passengers or freight between or among the states ; or
that they, or either of them, have entered upon the grounds or prem-
ises of any of said railroads for the purpose of interfering with, hin-
dering, obstructing, or stopping any of said mail trains, passenger, or
freight trains, [733] engaged in interstate commerce, or in the trans-
portation of passengers or freight between or among the states, or
for the purpose of interfering with, injuring, or destroying any of said
property so engaged in or used in connection with interstate commerce,
or the transportaion of passengers or property be;tween or among the
states ; or that they, or either of them, have injured or destroyed any
part of the tracks, roadbed, or road, or permanent structures of said
railroads ; or that they, or either -of them, have injured, destroyed, or
in any w;-.y interfered with any of the signals or switches of any of

said railroads ; or that they, or either of them, have displaced or
extinguished any of the signals of any of the said railroads ; or that
they, or either of them, have spiked, locked, or in any manner fastened
any of the switches of said railroads ; or that they, or either of them,
have uncoupled or in any way hampered or obstructed the control of
any of said railroads or any of the cars, engines, or parts of trains of

any of said railroads engaged in interstate commerce, or in the trans-

portation of passengers or freight between or among the states, or

engaged in carrying any of the mails of the United States ; or that

they, or either of them, liave compelled or induced, or attempted to

compel or induce, by thj-eats, intimidation, persuasion, force, or vio-

lence, any of the employes of any of said railroads to refuse or fail

to perform any of their duties as employes of any of said railroads in

connection with the interstate business or commerce of such railroads,

or the carriage of the United States mail by such railroads, or the
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transportation of passengers or property between or among the states

;

?L,./h I
^^'' °''

f^^"""
°^ *^^*'"'' ^^""^'^ compelled or induced, or at-tempted to compel or induce, by threats, intimidation, force, or vio-

lence, aiiy of the employes of said railroads who are employed bysuch railroads and engaged in its service in the conduct of interstate
business or m the operation of any of its trains carrying the mail of
the United ^.tntes or doing interstate business, or in the transporta-
tion of passengers and freight between or among the states to leave
the service of such railroads-, or that they, or either of them have
prevented any person whatever, by threats, intimidation, force or vio-
lence, from entering the service of any of said railroads, and doing
the work thereof in the carrying of the mails of the United States, or
the transportation of passengers and freight between or among the
states; or that they, or either of them, hiive done auv act whatever
in furtherance of any conspiracy or combination to restrain either of
the said railroad companies or receivers in the free and unhindered
control and handling of interstate commerce over the lines of said
railroad, and of transportation of persons and freight between and
among the states ; or that they, or either of them, ordered, directed,
aided, assisted, or abetted in any manner whatever any person or per-
sons to commit any or either of the acts aforesaid." "And the said
defendants each for himself does plead to the said information that
he is not guilty of any or either or all- of the acts therein charged,
or. of any contempt of the orders of this court in the premises." " De-
fendants further allege that, after the service of said injunction upon
them, they forthwith consulted coin]-)etent counsel, learned in the law,
and duly authorized and licensed to practice as attorney and counselor
at law in the courts of the United States, and fully and fairly stated
to him all the facts in the premises, and exhibited to him the order of
the court made herein, and were advised l)y him as to what they
might rightfully and lawfully do in the premises without violation of
the order of the court or contempt of its authority ; and that they
have since that time in all things proceeded, in their acts and con-
duct-in regard to said stril^e and the persons engaged therein, in strict

accordance with the advice of the said attorney so by them consulted.
.ind the said defendants each for himself denies that he intended in
any way to violate the injunction of this court, or to act in defiance
or contempt of its authority in any respect. And the defendants fur-
ther allege that by the organization of said American Railway Union,
and by custom and usage uniformly and universally prevailing therein,

at all the times in said information mentioned, which said custom and
usage had the force and effect of, and stood in lieu of, by-laws of said
American Railway Union, and by the general and unanimous will,

consent, delegation, and acquiescence of all the members thereof, the
officers and directors of said American Railway [734] Union, includ-

ing these defendants, were at all the times in said information men-
tioned fully authorized, empowered, and directed to act as the agents

of the members of said American Railway Union, and all of them,
and all the separate unions thereof, whenever a strike or cessation of

labor had been determined upon by said members of said union, or

either of them, to inform and advise them concerning the condition

and prospects thereof, and the condition and attitude of the several

local unions engaged therein, and to advise and counsel them as to

peaceful and lawful methods pursued by them to secure the redress

of grievances complained of by them, and to treat and negotiate for

them, subject to their ultimate ratification, with their employers for a

settlement or adjustment of the causes leading to said strike, but had

no right, power, or authority to in any way order or command any

of said members in respect to any of said matters ; and they allege
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that eaeli and every act and tbing done by them in reference to the
strike in said information mentioned, or any of the persons engaged
therein, was done in pursuance of such power and authority, and not
otherwise. Wherefore, defendants pray that they may be adjudged
not guilty of contempt; that the complainant's information be as to
them dismissed, and they go hence without delay."
On July 25th the defendants uled a supplemental answer, denying

" each and every allegation in said information contained, and each
and every part thereof, save as the same are in their former answer
expressly admitted or'denied."

SECOND INFORMATION.

On the 1st day of August, 1S94, a second information was presented
in the cau.se, directed against James Hogan, William E. Burns, U. M.
Goodwin, J. F. McVean, and M. J. Elliott. This information recites

the filing of the original information, and the arrest of the defendants
therein named upon the \'\'rit of attachment issued, and, alleging that
the persons named were directors of the American Railway Union, re-

iterates the original averments and charges further : That on or about
June 27, 1894, the officers and directors of the American Railway Union
entered into a combination and conspiracy to bring about, by their or-

ders, their advice, their counsel and persuasion, the strike and boycott
more particularly described in said original bill cf complaint ; and that
the better to conduct the business of said combination and conspiracy,
and to more effectually manage the vast number of persons being
members of said Aniei-ican Railway Union and others engaged in such
combination and conspiracy, said officers and board of directors

divided" up the work of such management and direction among com-
mittees. That, under said arrangement and action of the board of

directors. Debs and Howard v.'ould have, and thereafter they did
have, charge of the work of publication and publicity

;
pogers. Burns,

and Goodwin had charge of all meetings and speakers, and the or-

ganization of lodges ; and Hogan, either alone or with others of the
directors, had charge of correspondence, and of the sending and re-

ceiving of letters and telegrams, or a considerable portion thereof.

That each of the directors is responsible for every act done or omitted
to be done by all or any of the other directors or oflicers or servants
or agents in connection with the business of said strike or boycott.

That, tiy arrangement or agreement of the board of directors, Rogers
was to have charge of editing and the publishing of a certain news-
paper called the " Railway Times," which was to be the official organ
of the American liaihvay Union. That the paper was published in

the city of Chicago by Rogers ; and that in and through said news-
paper the directors counseled, encouraged, and directed the members of

the American Railway Union and all other railway employSs, in-

cluding the employes of the railway companies named in the bill of

complaint, to disregard said order and writ of injunction, and the
orders and directions of the officers operating said railroads, respec-

tively. That said officers and directors, in pursuance of said con-

spiracy, did, on different dates in the months of June and July, 1894,

cause to be sent each and all of the telegrams set out in the original

information, to which the name of said Debs is attached, and also

the several following telegrams, which are set out by copy ; also many
hundred other telegrams of like purport, and with similar intent and
purport, copies of which, sent to different [735] places in the different

states, over the signature of E. V. Debs, between the dates of June 27
and July 29, 1894, are set out. That said defendants continued to

send out, by telegraph, orders, directions, and advice to the meeting of
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the various unions along tlie lines of railroads, directing and cvjuh-
seling them to continue the strike and the various acts of iutevfereuce
with the operation of said roads ; and that all of the directors have
persisted in violation of the injunction, and in their deflance of the
order of this court.

ANSWER OF HOGAN AND OTHEES.

The defendants so brought into the case filed a j.iint answer, not
essentiallj' different from the answer of the original defendants, ex-
cept that it contains the following averments

:

They deny that on the 20th day of June, A. D. 1804. or at any
other time, the American Railway Union, through its officers and
directors, or otherwise, ordered or directed all or any of the em-
ployes of the railroad companies named in the 1)111, or either of
them, to enter upon any strike for the purpose in the information
alleged, or otherwise. They admit that at divers times during the
month of June, and before the issuing of the iujunetion, they did
counsel and advise certain of the employes of the railway companies
named in the bill, all of the employes so counseled and advised being
members of the American Railway Union, to quietly, peaceably, and
lawfully quit the service of their employers, and allege that, in
giving such advice and counsel, they acted for the employes, and
by their authority conferred upon them or each of them, as herein-
after set forth. And they deny that their purpose in giving such
advice and counsel \^as to cause any strike with the sole purpose,
or with the purpose at all, of compelling the railway companies, or
either of them, to unite with the American Railway Union, or with
any person or persons, in any illegal boycott, or in any boycott
whatsoever, and deny that the American Railway Union, its officers,

directors, and members, or these defendants, or either of them, did
on the day mentioned, or at any time, for any purpose or in fact,

enter into any unlawful conspiracy or combination whatever to tie

up or paralyze any of the business of any of said railroads or the
carrying of the mails or interstate conmierce until such company
should consent to enter into any conspiracy or refuse to haul the
cars of said Pullman Sleeping-Car Company, whether as alleged or
otherwise, or that said combination was to be persisted in as alleged
or otherwise. On the contrary thereof, the defendants allege that
they were at all said times informed, and in good faith verily be-

lieved, that the railroad companies named in the bill, and all of them,
had formed or organized and were members of a certain unlawful con-
spiracy and combination among and between themselves to reduce the
wages and compensation of their employes upon said roads, and each of
them, including the members of the American Railway Union thereon,
and all of them ; and that,- pursuant to that conspiracy and combi-
nation, the railroad comi)anies proposed and intended to make re-

duction in the wages of employes, including the members of the
American Railway Union, upon each of the lines of railroad, separately
and successively, they, the railroad companies, uniting their powers,
property, and influence to prevent the employes, including the mem-
bers of the American Railwa.y Union, upon each of the lines whereon
the wages were to be successivel.y reduced, from obtaining redress

against the action of the railroad companies ^in pursuance of such
unlawful conspiracy, and proposed and intended, by their combined
and united action, to overcome successively and in detail any lawful

and peaceable resistance that the employes, or any of them, might
make to the reduction of their compensation. And, upon information

and belief, the defendants allege that such conspiracy was in fact
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formed at said time witli the intents and for the purposes hereinbefore
set forth.

" It is further alleged that at all times they were informed and
did in good faith verily believe that the Pullman Palace-Car Com-
pany, a corporation organized under the laws of the state of Illinois,

and engaged in the business of constructing passenger and other cars
upon the lines of said railroads (which said Pullman Palace Car
Company had various contract relations with said railroad companies,
and each of them, for the use of its [736] said cars), was a member
of and party to said cons])iraey, and all the intents and purposes
thereof ; and, upon information and belief, defendants allege that

'

such was the fact in regard thereto." They allege that very many
of the employes of the Pullman Palace-Car Company were members of
the said American Railway Union at the time in the information men-
tioned, and for some months prior thereto had been such members.
They deny that they, or either of them, knew, or could have known,
that any such acts were certain or almost certain or probable oj:

reasonably to be expected to follow from such strike or cessation
of labor, or that the same were in any manner due to or occasioned
by or resulted naturally or otherwise from the orders, directions,

counsel, or advice or acts, or either thereof, of the officers and di-

rectors of said American Railway Union, or either of them, or these
defendants.
They allege that obstructions of the business of the railroad com-

panies, or either of them, by the so-called " strike," was occasioned
solely by the free, voluntary, and peaceable action of the employes
of said railway companies in quitting the service thereof, for the pur-
pose of protecting themselves and their rights and interests, and for

their own purposes, and to secure their own ends, without any orders,
directions, control, counsel, or assistance from these defendants, or
either of them. And they allege, on information and belief, that the
railway companies, and each of them, in pursuance of said conspiracy,
and for the purpose of maintaining the said Pullman Palace-Car Com-
pany in its dispute with its said employes, and for the purpose of

overcoming the resistance of their employes to the acts threatened
and contemplated by them, as aforesaid, and to bring down upon said
employes the penalties of law, and endeavor to invoke against the em-
ployes the action of the courts of the United States, did, by their

efforts, contribute largely to the hindering and impeding of said trans-

portation of mails and interstate commerce ; and that said railway
companies could, had they been so disposed, have fully performed their

duties, under the laws of the United States, in that regard. They
allege that they and each of them have uniformly and consistently
and at all times in said petition mentioned, by speech and writing,
advised a great number of said American Railway Union members,
and all persons acting with them, to use only peaceable and lawful
methods, and to refrain from any force or violence or unlawful con-

duct whatever, and from any violation of the laws of the United
States or any of the states thereof, or any order of the courts to them
directed.

Defendants admit the proceedings in the nature of contempt had In

this court against Eugene V. Debs, George W. Howard, Sylvester
Keliher, and L. W. Rogers, and admit that in said information against
such persons it was charged that they had caused to be sent certain

telegrams, and that, in their answers, they deny the sending of all

said telegrams except a certain one dated July 6, 1894. They deny
that any or all of the telegrams set out in said information were sent,

or caused to be sent, by the officers and directors of said American
Railway Union except as hereinafter admitted, or that any other tele-
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grams in relation to said strilie were sent except as hereinafter ad-
mitted, and deny that any telegrams were sent by said officers and
directors, or either of them, in pursuance of any combination or con-
spiracy, or to accomplish the purposes thereof. They deny that there
was any specific division among the officers and directors of the Ameri-
can Railway Union of the business and duties of the organization or
the labors occasioned by their relation to the cessation of labor or
strike hereinbefore mentioned, but allege that, in respect to said work,
each of said officers and directors performed generally the work and
things coming under his notice, and seeming to him fit and proper to
be done. They deny that said work was divided in the manner al-
leged in said information or otherwii-c, or any of said officers or
directors had charge of the alleged divisions of work stated in said
information, or any such divisions or departments of work. They
allege that, in the actual practice of work, some tacit and occasional
division actually occurred, but that the same was in nowise formally
or generally observed

; and that each and every one of said officers
and directors acted for himself, upon his own judgment and respon-
[737] sibility, except where, by conference upon a given subject, a
course was determined upon; and that each one of said officers and
directors was responsible solely for the specific acts by him done, and
not otherwit^e. They allege that each and all the acts done by said
officers and directors and by these defendants, and each of them', were
so done in pursuance of the authority conferred upon them by the
members of said American Railway Union as the same is hereinbe-
fore alleged, and not otherwise. Defendants deny that, in pursuance
of any arrangement or agreement or otherwise, the defendant Rogers
was to have charge of the editing or publishing of the so-called " Rail-
way 'i'lmes "

; or that said Rogers caused said paper to be published
in the said city of Chicago, as alleged, or otherwise ; or that, by said
newspaper or otherwii-e. said directors, or either of them, have coun-
seled, encouraged, directed, or ad^-ised the members of said American
Railway Union, or any other person or persons, or class of persons, to
disregard the order and writ of injunction of this court, or any order or
writ of any court, or to disregard the orders and directions of the per-
sons operating any railway at any time. They admit and allege that the
telegrams set forth in said information were sent by the defendant
James Hogan ; and allege that the same were sent by him for the
purpose and with the intent of peacefully and lawfully counseling
and advising men who had, by reason of the grievances done or threat-
ened to them, and by reason of the unlawful conspiracy of said rail-

way companies and said Pullman Palace-Car Company, hereinbefore
set forth, peaceably, lawfully, and voluntarily quit the service of said
railway companies ; and allege that said telegrams, and all of them,
had no other relation to or effect upon said strilie, or any of the mat-
ters incident to or growing out of the same, than might well result
from the lawful and peaceful counsel to the members of the said Ameri-
can Railway Union as to such of their own personal rights and inter-

Qsts as were involved in said controversy. The said defendants each
for himself denies that he intended in any way, in any act or thing
by him done, to violate the injunction of this court, or to act in de-

fiance or contempt of its authority. And the said defendants each
for himself does plead to said information that he is not guilty of any
of either or all of the acts therein charged, or of any contempt of the
authority of this conrt in the premises.

The petition of the receivers shows their appointment in December,
1893 ; that, by the order appointing them, all persons were forbidderi

to interfere with- their possession and management; that the road
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extends through a number of states, and is an important line of com
merce, using Pullman sleeijers under contract; that on. the 22d of
June, 1804, the defendants, being officers of the American Railway
Union, entered into a conspiracy to boycott Pullman cars, and. upon
the refusal of the receivers to submit to their dictation, proceeded to
employ substantially the same modes of interference as are charged in

the information presented in the other case in the name of the United
States.

In addition to the order made when the receivers were appointed, it

is also shown that on June 29, 1894, this court issued an additional
order, for the protection of the receivers in the management of the
property, whereby " all persons were enjoined and restrained from
interfering in any manner with trains, cars, switches, or other prop-
erty, and from interfering, by intimidation, threats, violence, or in any
other manner, with the employes of said receivers in the performance
of their duties "

; that this order was published in the evening papers
of Chicago on June 29th, and in morning papers of the 30th ; and
that on .July. 2d an injunction was issued, upon the petition of the
United States, enjoining the defendants, and others in conspiracy with
them, from interfering with the railroads named, including the Atchi-
son, Topeka & Santa Fe; that, notwithstanding these orders and
injunctions, the defendants persisted in " their illegal acts and doings,

without change or al)atement," etc.

The defendants Debs, Howard, Keliher, and Rogers, who only, in the
first instance, were named in this information, filed an answer, differ-

ing in no respect which need be pointed out from their answer in the
other case. The names of Hogan, Burns, Goodwin, McVean, and Elliott

were afterwards [738] inserted in the information, by leave of court;
and it was agreed that they should have the benefit of the answer
already filed by Debs and others as if it were their own. The two
cases were heard at the same time, upon an agreement that they should
be considered to be separate hearings, but that any evidence intro-

duced in either case might be considered in the other, if relevant.

Edwin Walker and T. E. Milchrist, United States District

Attorney, for the United States.

E. A. Bancroft and John S. Miller^ for receivers.

W. IF. Erivin, Clarence S. Darrow, and S. 8. Gregory, for

defendants.

The attorneys for the receivers presented the following

propositions and citations-of authorities

:

"Any interference with property in the custody of the court is a con-
tempt. Richards v. People, 81 111. 551 ; Woe v. Chibson, 7 Paige, 513 ; In
re Soioles, 41 Fed. 752. Such, also, is any act of interference by force
or threats with employes in charge of such property. Secor v. Toledo,
P. d W. R. Co., 7 Biss. 513, Fed. Cas. No. 12,605 ; King v. Ohio & M. R.

Co., 7 Biss. 529, Fed. Cas. No. 7,800 ; In re WamsTi R. Co., 24 Fed. 217

;

In re Higgins, 27 Fed. 443 ; In re Doolittle, 23 Fed. 544 ; U. S. v. Kane,
Id. 748. See, also. In re Chiles, 22 Wall. 157; MoCaulay v. Sewing
Much. Co., 9 Fed. 698; Sherry v. PerJcins, 147 Mass. 219, 37 N. E. 307.

Where the court has jurisdiction of the person, a disobedience of the
court's order is contempt, though committed in another district.
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McGaulay \. Sewing Mach. Co., supra; Williams v. Hinteniwister, 20
Fed. 889, 890. Aiding, advising, or persuading anotlier to do a for-

bidden act, or even permitting another whose action can be controlled
to do the forbidden act, is contempt. Socieie Anonyme de la DisHl-
lerie de la Liqueur Benedictine de VAhhaye de Feoaw.p v. Western
Distilling Co., 42 Fed. 96; Blood v. Martin, 21 Ga. 127; Neale v. Os-
lorne, 14 How. Pr. 81 ; Wheeler v. &lseij, 35 How. Pr. 139 ; Stimpson
V. Putnam, 41 Vt. 238; Poertner v. Russell, 33 Wis. 193."

Woods, Circuit Judge, after making the foregoing state-

ment :

If the case presented were itself of less moment, the very

great importanos of some of the questions involved could not

be overlooked. To the studj^ of them I have devoted more

time than could well be spared from other duties. It is due

to counsel to sa_y that the labor of the court, protracted and

painstaking as it has been, has been greatly relieved by the

contributions of learning and research which they brought to

the discussion. A¥hile the principles considered are not new,

in the question of the validity of the injunction which the

defendants are charged with violating there are involved

inquiries which in some respects go beyond the lines of estab-

lished or unquestioned precedent.

A preliminary question in the case was whether or not,

upon the filing of their answers, the defendants were enti-

tled to be discharged' without an inquiry into the facts. The
authorities seem to be agreed, and accordingly the court

ruled, District Judge Grosscup participating in the decision,

that, in a proceeding for contempt in equity, a sworn answer,

however full and unequivocal, is not conclusive. King v. The

Vaughan, 2 Doug. 516 ; Underwood''s Case, 2 Humph. 48, 49

;

Rutherford v. Metcalf, 5 Hayw. (Tenn.) 58, 61, 62; Magen-

nis V. Parkhurst, 4 N. J. Eq. 433, 434; State v. Harper''s

Ferry Boat Co., 16 W. Va. 864, 873 ; Grook v. People, 16 111.

534, 537; Buck [TSO] v. Buck, 60 111. 105, 106; ^¥elch v.

People, 30 111. App. 399, 409; Yates' Case (Kent, Ch. J.) 4

Johns. 31T, 373; McCredie v. Senior, 4 Paige, 378, 381, 382;

Bank v. Schennerhorn, 9 Paige, 372, 375 ; IJ. S. v. Anon., 21

Fed. 761. 768.

The objection raised by demurrer that the injunction was

illegal and void was overruled at the time of presentation, but

with leave for further argument at the final hearing upon
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the evidence. A great body of evidence, consisting of the

testimony of witnesses, telegrams, and other documents, has

been adduced to show the guilt of the accused. The de-

fendants, claiming the constitutional privilege against self-

incrimination, refused to testify at the instance of the prose-

cution, and have offered no evidence in their own behalf, ex-

cepting parts of certain documents which were allowed to

be read in connection Ai'ith other parts offered by the prose-

cution. Besides denying that any violation of tiie injunc-

tion has been proved against them, the defendants now
reassert and insist that the injunction is invalid, on the two

grounds that the court had no jurisdiction to hear and de-

termine the case in which the injunction was ordered, and

that, though possessed of such jurisdiction, the court lacked

organic poAver to make the particular order in question.

Reference is made to Ex parte Fisk, 113 U. S. 713, 718,

719, 5 Sup. Ct. 72-1; In re Sawyer, 124 U. S. 200, 220-222,

8 Sup. Ct. 482; Ex jxirte Terry, 128 U. S. 289, 9 Sup. Ct.

77 ; Wmdsor v. McVeigh, 93 IT. S. 274, 282, 283 ; Kerfoot v.

People, 51 111. App. 409. If the injunction was, for any

reason, totally invalid, no violation or disregard of it could

constitute a punishable contempt; but if the court acquired

jurisdiction, and did not exceed its powers in the particular

case, no irregularity or error in the procedure or in the order

itself could justlfj^ disobedience of the writ. Elliott v. Peir-

sol, 1 Pet. 340; Ex parte Watkins, 3 Pet. 193: In re Coy,

127 U. S. 731, 8 Sup. Ct. 1263. The considerations of public

policy on which this rule rests are too plain and Avell under-

stood to need restatement.

"Was the case one of which the court had jurisdiction? No
question is made, or could be made in a proceeding for con-

tempt, of the sufficiency of the petition for the injunction in

respect to matters of form and averment merely. In Coy^s

Case, sitpra, the court said

:

" In all such cases, when the question of jurisdiction is raised, the
point to be decided is whether the court has jurisdiction of that class

of ofCenses. If the statute has invested the court which tried the
prisoner with jurisdiction to punish a well-defined class of ofCenses,

—

as forgery of its bonds, or perjury in Its courts,—its judgment as to

what acts were necessary under these statutes to constitute the

crime is not reviewable on a writ of habeas corpus."
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The question here, therefore, is whether the case presented

by the petition was of a class which in a federal court admits

of the remedy by injunction.

Without going into the details of averment, the charge

made against the defendants was that they were engaged in

a conspiracy to hinder and interrupt interstate commerce
and the carriage of the mails upon the railroads centering in

Chicago, by means and in a manner to constitute, within the

recognized definitions, a public nuisance. A nuisance is

" anything that unlawfully work- [740] eth hurt, incon-

venience or damage."' 3 Bl. Coram. 216. "A public nuisance

is such an inconvenience or troublesome offense as annoys the

whole community in general, and not merely some particular

person." Id. 166. As defined in Wood on Nuisances (page

38), " a public nuisance is a violation of a public right, either

by a direct encroachment upon public rights or property,

or by doing some act which tends to a common injury, or by

omitting to do some act which the common good requires,

and which it is the duty of a person to do, and the omis-

sion to do which results injuriously to the public." A form

of public nuisance of which cognizance has been taken by

the courts of equity in England and in this country is called

" purpresture," which is defined to be " an encroachment

upon lands, or rights and easements incident thereto, be-

longing to the public, and to which the public have a right

of .iccess or of enjoyment, and encroachment upon navigable

streams." " The remedy for a purpresture, simply, is by

information in equity at the suit of the attorney general or

other proper officer." Wood, Nuis. pp. 107, 117; People

V. VanderJnlt, 28 N. Y. 396 ; New Orleans v. U. S., 10 Pet.

662; Attorney General v. Forles, 2 Mylne & C. 123.

In Kerr on Injunctions (page 395) it is said:

" There is a wide difference between a purpresture and a nuisance.

Although they may coexist, either may exist without the other.

If the act complained of be a purpresture, it may be restrained at

the suit of the attorney general, whether it be a nuisance or not.

Being an encroachment on the soil of the sovereign, lilje trespass

on the soil of an individual, it will support an action Irrespective

of any damage which may accrue. But, to constitute a public

nuisance, damage to the public right of navigation or other public

right must be shown to exist. If the act complained of be a mere
purpresture, without being at- the same time a nuisance, the court
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will usually direct an inquiry to be made whether it will be more
beneficial to the crown to abate the purpresture or to suffer the

erection to remain and be arrested ; but, if the purpresture be also

a public nuisance, this cannot be done, for the crown cannot sanction

a public nuisance."

Accordingly, it is contended, and numerous decisions and

texts are cited to show, that "equity had jurisdiction to

restrain public nuisances upon bill or information filed by

the attorney general on behalf of the people." High, Inj.

§§ 745, 759, 764, 1570; Pom. Eq. Jur. § 1349; Wood, Nuis.

p. 124; Story, Eq. Jur. §§ 921-924; 1 Daniell, Ch. Pr. 7, 8;

Mitf. Eq. PI. 104, 117, 196; Attorney General v. Johnson,

2 Wils. Ch. 87; Attorney General v. Forbes, 2 Mylne & C.

123; Attorney General v. Terry, 9 Ch. App. 423; Attor-

ney General v. Birmingham, 4 Kay & J. 528; People v.

Miner, 2 Lans. 396; People' y. Ferry Co., 68 N. Y. 71;

Davis V. Mayor, etc., 14 N. Y., 526; People v. Vander-

Ult, 28 N. Y. 396; Id., 26 N. Y. 287; Attorney General v.

Hunter, 1 Dev. Eq. 12. I quote passages, some of which,

besides bearing upon the principal question of jurisdiction,

will be found to be determinative of other questions which

have come under discussion.

Story says:

Section 921 :
" In regard to public nuisances, the jurisdiction of

courts of equity seems to be of a very ancient date. * * * xhe
jurisdiction is applicable, not only to ' public nuisances,' strictly so

called, but also to purprestures upon public rights and property.
* * * In its common acceptation it [purpresture] is now undei'-

stood to mean an encroachment upon the [741] king, either upon
part of his demesne lands, or upon rights and easements held by the

crown of the public, such as open highways, public rivers, forts,

streets, etc., and other public accommodations." GHy of Neto Orleans
Y. U. S.. 10 Pet. 662; Mohawk Bridge Co. v. Vtica rf- 8. R. Co., 6

Paige, 5.34 ; Attorney General v. Cohoes Bridge Co., 6 Paige, 133.

Section 923 :
" In cases of ' public nuisances,' properly so called,

an indictment lies to abate them, and to punish the oft'enders;

but an information also lies in equity to redress the grievance by
way of injunction. The instances of the interposition of the court,

however, are, it is said, rare, and principally confined to informations
seeking preventive relief. Thus, informations in equity have been
maintained against a public nuisance by stopping a highway." -

Section 924 :
" The ground of this jurisdiction of courts of equity

in cases of purpresture, as well as of public nuisances, undoubtedly
is their ability to give a more complete and perfect remedy than is

attainable at law, in order to prevent irreparable mischief, and
also to suppress oppressive and vexatious litigations. In the first

place, they can interpose, where the courts of law cannot, to restrain
and prevent such nuisances which are threatened or are in progress,
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as well as to abate those already existing. In the next place, by a
perpetual injunction, the remedy is made complete through all future
time."

So Pomeroy, in section 1349, says

:

"A court of equity has jurisdiction to restrain existing or threat-
ened public nuisances by injunction, at the suit of the attorney
general, in England, and at the suit of the state, or the people, or
municipality, or some proper officer representing the commonwealth,
in this country." Attorney General v. Eau Claire, 37 Wis. 400

;

State V. Eau Claire. 40 Wis. 533 ; Rochester v. Erickson, 46 Barb.
92; Pennsylian'm v. ^Yl^ee}ing, etc., Bridge Co., 13 How. .518.

Wood (volume 1, p. 124) says:

" While, at the close of the Revolution, the people of each state,

in their sovereign capacity, acquired the absolute right to ail navi-
gable waters and the soil under them, yet where the state has per-

mitted a use of navigable waters connecting the two states that
interferes with navigation, the general government, under the power
given it by the constitution to regulate commerce between the
states, may exercise jurisdiction over the waters, and procure an
abatement of such obstructions." Insurmwe Go. v. Curtenius, G

McLean, 209, Fed. Cas. No. 3,045.

High says:

Section 1554 :
" When the right involved is purely of a public

nature, and the grievance which it is sought to enjoin is one which
affects the public at large, the proceeding is usually instituted, both
in England and in this country, by the attorney general in behalf
of the people, sometimes proceeding in his own name or that of the

people absolutely, and sometimes upon the relation of a citizen

;

and In actions to enjoin the erection or continuance of public nui-

sances this course is generally pursued." State v. Dayton d S. E.-

R. Co., 36 Ohio St. 434; People v. Vanderiilt, 28 N. X- 396.

Section 764 :
" When proceedings are had to enjoin a public nui-

sance, such as the pollution of a river by a board of municipal officers

in violation of an act of parliament under which they are acting, a
distinction is drawn, as to the necessity of proving an actual injury,

between the case of an information filed by the attorney general

in behalf of the public and a bill filed by private citizens in their

own behalf; and in the former case it is held to be unnecessary for

the attorney general to establish any actual injury, the statute having
prohibited the act complained of."

Section 745 :
" It is, however, to be observed that the fact that the

commission of the threatened act, which it is sought to enjoin as a
nuisance, may be punished criminally as such, will not prevent the ex-

ercise of the restraining power of equity." People v. St. Louis, 5

Oilman, 351; Attorney General v. Hunter, 1 Dev. Eq. 12; Gillyert v.

Carnal, etc., Co., 8 N. J. Eq. 495.

[742] To the same effect, in 2 Daniell, Ch. PI. & Pr. (4th

Ed.) p. 1636, it is said :
" In cases of ' public nuisance,' prop-

erly so called, an indictment lies to abate them, and to

prosecute the offender; but an information will also lie in

equity to stop the mischief, and to restrain the continuance of
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it "
; and among the cases cited in support of the text are

Attorney General v. Nichol, 16 Ves. 338; Attorney General

V. Fo7%es, 2 Mylne & C. 123 ; Attorney General v. Garribridge

Oonsvmers^ Gas Co., L. E. 6 Eq. 282; Bunnell'i^ Appeal,

69 Pa. St. 59. See, also, Craig 'y. People, 47 111. 487; At-

torney General v. Railroad Companies, 3!"> Wis. 527; Attor-

ney Geneml v. ' 'ity of Eau Claire, 37 Wis. 400.

The supreme court of the United States has spoken on the

subject. In the case of Mayor of Georgetown v. Alexandria

Canal Co., 12 Pet. 91, 98, where an injunction was sought

against obstructing the navigation of the Potomac river, the

court said

:

" Besides this remedy at law, it is now settled that a court of
equity may take jurisdiction, in cases of public nuisance, by an
information filed by the attorney general. This jurisdiction seems to

have been acted on with caution and hesitancy. Thus, it is said by
the chancellor, in 18 Ves. 217, that the instances of the interposition

of the court were confined and rare. He referred, as to the principal
authority on the subject, to what had been done in the court of ex-

chequer vqjon the discussion of the right of the attorney general, by
some species of information, to seek, on the equitable side of the
court, relief as to nuisance, and preventive relief. Chancellor Kent,
in Attorney General v. Vtica Ins. Go., 2 Johns. Ch. 382, remarks that
the equity jurisdiction in cases of public nuisance, in the only cases
in which it had been exercised (that is, in cases of encroachment on
the king's soil), had lain dormant for a century and a half (that is,

from Charles I. down to the year 1795). Yet the jurisdiction has
been finally sustained upon the principle that equity can give more
adequate and complete relief than can be obtained at law. While,
therefore, it is admitted by all that it is confessedly one of delicacy,

and accordingly the Instances where it is exercised are rare, yet it

may be exercised in those cases in which there is eminent danger of
irreparable mischief before the tardiness of the law can reach it."

See, also, the opinion in Pennsylnania v. ^Yheeling, etc..

Bridge Co., 13 Plow. 518, where a bridge across the Ohio

river was held to be a public nuisance, and ordered abated,

at the suit of the state of Pennsylvania.

But while this jurisdiction of the English courts of chan-

cery and of the equity courts of the several states of the

Union is not understood to be disputed by counsel for the

defendants, they do insist that, in the alj-ence of legislation

by congi'ess conferring the authority, the federal courts can

do nothing for the protection of the highways of interstate

commerce, whether upon land or water. They cite the fol-

lowing language from the opinion in Parkershvrg & 0. R.

Transp. Co. \. City of Parhershurg, 107 U. S. 691, 2 Sup. Ct.
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732, in Avhich Pennsylvania v. Wheeling, etc., Bridge Co.,

it may be observed, is declared to be " a peculiar case "

:

" Now, wharves, levees, and landing places are essential to commerce
by water, no less than a navigable channel and a clear river. But
they are attached to the land; they are private property,—^real

estate; and they are, primarily at least, subject to the local state
laws. Congress has never yet interfered to supervise their adminis-
tration ; It has hitherto left this exclusively to the states. There is

little doubt, however, that congress, if it [743] saw fit, in cases of
prevailing abuses in the management of wharf property,—abuses mate-
rially interfering with the prosecution of commerce,—might interpose
and malie regulations to prevent such abuses. When it shall have
done so it will be time enough for the courts to carry its regulations
into effect by judicial proceedings properly instituted ; but, until con-
gress has acted, the courts of the United States cannot assume control
over the subject as a matter of federal cognisance. It is congress, and
not the judicial department, to which the constitution has given the
power to regulate commerce with foreign nations and among the sev-
eral states. The courts can never take the initiative on this subject."

And from Bridge Go. v. Hatch, 125 U. S. 1, 8 Sup. Ct.

811, the following:

" The power of congress to pass laws for the regulation of the navi-
gation of public rivers, and to prevent any and all obstructions therein,
is not questioned ; but, until it does pass some such law, there is no
common law of the United States which prohibits obstructions and
nuisances in navigable rivers, unless it be the maritime law, adminis-
tered by the courts of admiralty and maritime jurisdiction. No prece-
dent, however, exists for the enforcement of any such law ; and, if

such law could be enforced (a point which we do not undertake to

decide), it would not avail to sustain the bill in equity filed in the
original case. There must be a direct statute of the United States in

order to bring within the scope of its laws, as administered by the
courts of law and equity, obstructions and nuisances in navigable
streams within the states. Such obstructions and nuisances are of-

fenses against the laws of the states within which the navigable
waters lie, and may be indicted or prohibited as such ; but they are
not offenses against United States laws which do not exist, and none
such exist except what are to be found on the statute book."

Accordingly, notwithstanding the provision, in the "Act for

the admission of Oregon into the Union " that " all the navi-

gable waters of said state shall be common highways and

forever free," it was held in that case that the bridge which

it was sought to remove was not an offense against the United

States, in the absence of direct legislation bringing obstruc-

tions and nuisances in navigable streams within the scope of

national law.

In reply to this position of the defense, reference is made
to the "Act to regulate commerce," as amended by the act of

March 2, 1889 (25 Stat. 855).; and it is contended that hy
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force of the provisions of that statute, passed in exercise of

the power conferred on congress bj^ the constitution " to regu-

late commerce among the several states," the national control

has been extended over the channels and agencies of inter-

state commerce, including railways as well as navigable

waters, and that out of this legislation, whatever had been

the rule before, has arisen by necessary implication the juris-

diction of the federal courts, in accordance with the prin-

ciples of equity, to protect that commerce against interfer-

ence or obstruction. The right of the federal government to

obtain the injunction is also asserted upon the ground of

property right in the mails.

That the nation owns the mail bags is of course beyond

dispute, and that it pays large sums annually for the carry-

ing of the mails upon the railroads is well understood. In

Searight v. Stokes, 3 How. 151, where the question was

whether vehicles carrying the mails were " laden with the

property of the United States," and therefore exempt from

toll on the Cumberland road, in Pennsylvania, the supreme

court said

:

[744] " The United States have unquestionably a property in the
mails. They are not mere common carriers, but a government, per-

forming a high official duty in holding and guarding its own property
as well as that of its citizens committed to its care ; for a very large
portion of the letters and packages conveyed on this road, especially

during the sessions of congress, consists of communications to or from
the officers of the executive department, or members of the legisla-

ture, on public service or in relation to matters of public concern."

It is said, on the contrary, to be easy " to show that, at

common law, jurisdiction of the chancery on information of

the attorney general to restrain a purpresture or nuisance rests

on the idea that the king owns the land whereon it exists."

It is doubtless true that, in the cases where the jurisdiction

was invoked, the king was the owner of the land, because

the land under navigable waters in England has always be-

longed to the crown; but the object of the suits has always

been, not to vindicate the title to the land, which could have

been done by the action of ejectment, but to prevent or re-

move obstructions to navigation, which required the prompt

and efficient methods of equity ; and it is not to be believed

that if in England, as along the fresh-water rivers of this
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country, the title of lands under the water had belonged to the

riparian owners, the same jurisdiction would not have been

exercised for the protection of the public right of navigation.

The public interest is concerned in the unobstructed use of

the water, and it is sticking in the mud to say that the right

to protect that use is dependent upon the ownership of the

underlying soil. If, however, the jurisdiction in such cases

must be held to rest upon some legal title or property right,

which by fiction shall be deemed to be worthy of equitable

protection, or to afford a basis of jurisdiction for pro-

tecting incidental rights, it would seem that the property

which the government has been declared to have in the mails

and its unquestioned ownership of mail bags might well be

deemed sufficient for the purpose. Justice Brewer said in

V. S. v. W. U. Tel. Co., 50 Fed. 28, 42: " The dollar is not

always the test of real interest. It may properly be sacri-

ficed if anything of higher value be thereby attained."

" But," say counsel, " this whole subject is utterly foreign

to the question in this case. * * * Waterways are not

railways. They are free to all comers, and are not the sub-

ject of private ownership nor control, but only of municipal

regulation by public authority. Lake Front Case, 146 U. S.

387, 13 Sup. Ct. 110. The control of the railway is primarily

with the company that owns and operates it. These great

interests are entirely able to cope with any interference with

their property. If they be held, in a high sense, as trustees

for the public, why should equity entertain a suit by the

beneficiaries of this trust until the trustees have proved

recreant? These companies own the land over which their

lines run, or a right of way in perpetuity, and, though

charged with public duties, are still private pecuniary cor-

porations operated for gain. As to all local matters, viz.

the speed of trains, stopping at crossings, elevation of

tracks, and things of that character, they are subject to

local or state regulation. This could not be were the

power of congress exclusive as in the matter of interstate

rates. Wabash, etc., Ry. [745] Go. v. People of Illinois, 118

U. S. 557, 7 Sup. Ct. 4." It is, of course, true that waterways

are not railways; that the latter and the title to the land
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under them are owned and controlled, under legal limita-

tions, by companies which operate them for gain; but so

are the boats which ply the rivers and lakes of the country

;

and I see no reason in any of the suggestions advanced for

saying that the courts may give to commerce on the rivers

a protection which they may not extend to commerce on

the railways. The railroad companies are clothed with the

power of eminent domain, to enable them to acquire lands

necessary for their purposes, because the proposed use is

for the public benefit. To the extent of the share which

the companies have in interstate commerce they hold their

lands and rights of way for the benefit of the general public

and subject to the national control. " For this purpose,"

to use the expression of the supreme court in Oilman v.

Philadelphia, 3 Wall. 713, in respect of navigable waters,

" they are the public property of the nation, and subject to

all the requisite legislation of congress."

But while the reasons to justify, on the grounds considered,

the issuing of the injunction for the purpose of protecting,

against obstruction or interruption, either the mails alone

or interstate commerce, of which the carrying of the mails

is a part, are strong, and perhaps ought to be accepted as

convincing, there seems to be no precedent for'so holding,

and the responsibility of mailing a precedent need not now be

assumed.

While, however, the point is not decided, the authorities

on the subject have been brought forward so fully because,

in part, of their bearing upon the question now to be con-

sidered,—whether or not the injunction was authorized by the

act of July 2, 1890. It was under that act that the order was

asked and was granted; but it has been seriously questioned

in this proceeding, as well as. by an eminent judge and by
lawyers elsewhere, whether the statute is by its terms ap-

plicable, or consistently with constitutional guaranties can

be applied, to cases like this. It is admitted in one of the

briefs for the defendants, and the authorities already quoted

clearly demonstrate, " that were congress to declare that the

United States might maintain a bill to enjoin the obstruc-

tion of interstate commerce on railroads engaged therein,
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where such obslructious amounted to what, on a public high-
way, would be a public nui^^ance, such legislation would be
admissible." Such an act, not going beyond the scope of

equity jurisdiction in England at the time when the federal

constitution was adopted, it is plain would not be obnoxious
to the objection that it was an invasion of the field of crimi-

nal law which involved interference with the right of trial

by jury. The jurisdiction of the courts of equity, and by
implication their right to punish for contempt, are established

by the constitution, equally with the right of trial by jury;

and so long as there is no attempt to extend jurisdiction over

subjects not properly cognizable in equity, there can be no
ground for the assertion that the right of jury trial has been
taken away or impaired. The same act may constitute a

contempt and a crime. But the contempt is one thing, the

crime another; and the punishment for one is not a dupli-

[746] cation of the punishment of the other. The contempt
can be tried and punished only by the court, while the charge

of crime can be tried orfly by a jury.

The first and fourth sections of the act of July 2, 1890

(26 Stat. 209), read as follows:

Section 1 :
" Every contract, combination in the form of trust, or

otherwise, or conspiracy, in restraint of trade or commerce among the
several states, or with foreign nations, is hereby declared to be illegal.

Every person who shall make any such contract or engage in any such
combination or conspiracy, shall be deemed guilty of a misdemeanor,
and, on conviction thereof, shall be punished by fine not exceeding
five thousand dollars, or by imprisonment not exceeding one year, or
by both said punishments, in the discretion of the court."

Section 4 :
" The several circuit courts of the United States are

hereby invested with jurisdiction to prevent and restrain violations of
this act ; and it shall be the duty of the several district attorneys of
the United States, in their respective districts, under the direction of
the attorney general, to institute proceedings in equity to prevent and
restrain such violations. Such proceedings may be by way of petition
setting forth the cause and praying that such violation shall be en-
joined or otherwise prohibited. When the parties complained of shall

have been duly notified of such petition the court shall proceed, as
soon as may be, to the hearing and determination of the case ; and
pending such petition and before final decree, the court may at any
time make such temporary restraining order or prohibition as shall be
deemed just in the premises."

It is not contended that other sections bear materially upon

the construction or interpretation of these, except the sixth,

to which reference will be made further along. The position

of the defendants in respect to this statute, as stated in one of
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the briefs, is that it " is directed at capital," '' at dangers very

generally supposed to result from vast aggregations of capi-

tal ;" that " the evil aimed at is one of a contractual charac-

ter, and not of force and violence." In another brief it is

said more definitely

:

" That, sections 1 and 6 being construed together, it is apparent tliat

the statute is aimed at monopoly of trade or commerce by which trade
should be engrossed, and in and by which property should be em-
ployed and secured, but that, even should this contention be denied,
still the statute does not confer a right on the government to proceed
under the direction of the attorney general to abate a public nuisance
existing in a highway of interstate commerce, but generally, by
section 4, to prevent and restrain, by injunction, violations of a penal
statute. It is thought, therefore, that, as held by Judge Putnam in

V. S. v. Patterson, 55 Fed. 605, this act is inapplicable; but, if it is,

then it is unconstitutional as an attempt to enforce a penal statute in

equity, and not a justifiable authority for a proceeding familiar to

equity, and, under congressional authority, admissible in the federal
courts in the name of the government."

The very ehiborate arguments presented in support of these

proijositions are the same, in the main, as were made and re-

ported at length in the case referred to
( V. S. v. Patterson)

,

and therefore need not be restated. Keference was made in

that case, and has been made in this, to the debates in con-

gress while the measure was under consideration in that

body; and, though it is conceded that we cannot take the

views or purposes expressed in debate as supplying the con-

struction of statutes, it is said we may gather from the de-

bates in congress, as from any other source, " the history of

the evil which the legislation was intended to remedy."

Doubtless, that is often [747] true; and in this instance

it is perhaps apparent that the original measure, as pro-

posed in the senate, '' was directed wholly against trusts, and

not at organizations of labor in any form." But it also ap-

pears that before the bill left the senate its title had been

changed, and material additions made to the text; and it is

worthy of note that a proviso to the effect that the act

should not be construed to apply " to any arrangements,

agreements or combinations made between laborers with a

view of lessening hours of labor or of increasing their wages,

nor to any arrangements, agreements or combinations among
persons engaged in horticulture or agriculture made with

the view of enhancing the price of agricultural or horti-
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cultural products," was not adopted. Such an amend-
ment, doubtless, was not necessary in order to exclude
agreements and arrangements of the kind mentioned; but
the offering of the proposition shows that the possible ap-
plication of the statute to cases not in the nature of trusts

or monopolies, and in which workmen or farmers should be
concerned, was not overlooked. But it is more significant

that, upon the introduction of the bill into the house, the

chairman of the judiciary committee, as reported in the Con-
gressional Record (volume 21, pt. 5, p. 4089). made the fol-

lowing statement

:

" Now, just what contracts, what combinations in the form of
trusts, or what conspiracies will be in restraint of trade or commerce,
mentioned in the bill, will not be known until the courts have con-
strued and interpreted this proAasion."

It is therefore the privilege and duty of the court, uncon-

trolled by considerations drawn from other sources, to find

the meaning of the statute in the terms of its provisions,

interpreted by the settled rules of construction. That the

original design to suppress trusts and monopolies created by
contract or combination in the form of trust, which of course

would be of a " contractual character," was adhered to, is

clear; but it is equally clear that a further and more com-
prehensive purpose came to be entertained, and was em-
bodied in the final form of the enactment. Combinations

are condemned, not only when they take the form of trusts,

but in whatever form found, if they be in restraint of trade.

That is the eifect of the words " or otherwise." It may be

that those words should be deemed to include only forms of

like character,—that is to say, some form of contract as

distinguished from tort ; but, if that be so, it only emphasizes

and makes imperative the inference, which otherwise it

seems to me would be sufficiently clear, that the word " con-

spiracy " should be interpreted independently of the preced-

ing words. It is hardly to be believed that the words "or
otherwise " were used simply for the purpose of giving fuller

scope to the antecedent words " contract " and " combina-

tion," and then " conspiracy " added merely for the same

purpose. Construed literally, the terms used in the body of

this act forbid all contracts or combinations in restraint of
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trade or commerce; but that construction is controlled liy

the title, ^hich shows that only unlawful restraints were

intended. Bat what constitutes an unlaAvful restraint is

not defined; and, under the familiar rule that such federal

enactments will be interpreted by the light of the common
law, I have no doubt but that this [748] statute, in so far

as it is directed against contracts or combinations in the

form of trusts, or in any form of a " contractual character,"

should be limited to contracts and combinations such, in

their general characteristics, as the courts have declared

unlawful. But to put am^ such limitation upon the word

"conspiracy" is neither necessar}^, nor, as I think, permissible.

To do so would deprive the word, as here used, of all signifi-

cance. It is a word whose meaning is quite as well established

in the law as the meaning of the phrase "in restraint of trade,"

when used—as commonly, if not universally, that phrase has

been used—in reference to contracts. /A conspiracy, to be

sure, consists in an agTe^ment to do something; but in the

sense of the law. and therefore in thfe sense of this statute,

it must be an agreement between two or more to do, by con-

certed action, something criminal or unlawful, or, it mav be,

to do something lawful by criminal or unlawful means. ) A
conspiracy, therefore, is in itself unlawful, and, in so far as

this statute is directed against conspiracies in restraint of

trade among the several states, it is not necessary to look for

the illegality of the offense in the kind of restraint proposed

;

and, since it would be imnecessary, it would be illogical,

to conclude that only conspiracies -which are founded upon,

or are intended to be accomplished by means of, contracts or

combinations in restraint of trade, are within the purview

of the act. It would be to make tautologous words which

have distinctly different meanings, and to deprive the statute,

in a large measure, of its just and needful scope. Any pro-

posed restraint of trade, though it be in itself innocent, if

it is to be accomplished by conspiracy, is unlawful. A dis-

tinction has been suggested between the phrase " in restraint

of trade " and the phrases " to injure trade " and " to restrain

trade." Though perceptible, the distinction does not seem

to me so significant that the use of one expression rather than

the other should vary the interpretation of this statute. Any
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contract, combination, or conspiracy, to be " in restraint of

trade," must involve the use of means of which the effect

is " to injure " or " to restrain " trade. A contract, combina-

tion, or conspiracy in restraint of trade is therefore a con-

tract, combination, or conspiracy to restrain or to injure trade.

It would not, I suppose, be enough, in an indictment, to

charge conspiracy in restraint of trade in the language of the

statute, but it would be necessary, unless the proposed re-

straint be shown to be in itself unlaAvful, to allege the illegal

means intended to be used in order to effect the restraint;

and whether the means should be averred to have been used
" in restraint of " or " to restrain " trade could hardly be

important. There are many cases, doubtless, in which the

rule that every word of a statute should be given effect is

mapplicable, because, when synonymous words are used, the

court is powerless to give them different meanings; but,

when words of different significance are employed, the rule

forbids that the scope of the statute be compressed within

the limits of the narrower word. " Drinking house " and
" tippling house " are necessarily one, and it was well held

in Reg. v. McGuUey, 2 Moody, Cr. Cas. 34, that " ram, ewe,

sheep, and lamb " were all covered bj' the word " sheep "

;

but, if the words had been '' ram, ewe, or sheep," it would

have been a plain violation of the rule to reject [749] the

comprehensive word " sheep," and say that lambs or wethers

were not included. Eice v. Railroad Go., 1 Black, 379;

Gelfche v. Gity of Diibxtque, 1 Wall. 220; Fan v. Marsteller,

2 Cranch, 10; Adams v. Woods, Id. 337; U. S. v. Goomhs, 12

Pet. 72 ; MaiUard v. La.wrence, 16 How. 251 ; Market Go. v.

Hoffman, 101 U. S. 115 ; Thornley v. U. S., 113 U. S. 313, 5

Sup. Ct. 491. And it is no more legitimate here to reject the

word " conspiracy," or, what is practically the same thing,

strip it of its well-settled criminal significance by confining it

within forms of contract or of combinations in the form of

trusts. For like reasons I am unable to regard the word "com-

merce." in this statute, as sjmonymous with " trade," as used

in the common-law phrase " restraint of trade." In its general

sense, trade comprehends every species of exchange or deal-

ing, but its chief use is " to denote the barter or purchase and
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sale of goods, -wares, and merchandise, either by wholesale

or retail," and so it is used in the phrase mentioned. But
" commerce " is a broader term. It is the word in that clause

of the constitution by which power is conferred on congress

" to regulate commerce AA'ith foreign nations, and among the

several states, and with the Indian tribes." Const. U. S.

art. 1, § 8. In a broader and more distinct exercise of that

power than ever before asserted, congress passed the enact-

ments of 1887 and 1888 known as the " Interstate Commerce

Law." The present statute is another exercise of that con-

stitutional power, and the word " commerce," as used in this

statute, as it seems to me, need not and should not be given

a meaning more restricted than it has in the constitution.

That meaning has often been defined by the supreme court.

Gihhons v. Ogden, 9 A¥heat. 195, 197; Gilman v. PMla-

delpMa, 3 Wall. 713; The Daniel Ball, 10 Wall. 557; The

Case of the State Freight Tax, 15 Wall. 232, 275 ; Pensacola

Tel. Co. V. W. U. Tel. Co., 96 U. S. 1; Ex parte Siebold, 100

U. S. 371, 395; Count2/ of MoMle v. Kimiall,. 102 U. S. 691;

Wahash, etc., liy. Go. v. Illinois, 118 U. S. 569, 7 Sup. Ct.

4; Cherokee Nation v. Southern Kansas By. Co., 135 U. S.

641, 657, 10 Sup. Ct. 965. I quote passages which will

serve incidentally to dispose of a number of points raised in

the course of the argument, without referring to them more

directly

:

" The power of congress," said Chief Justice Marshall, in Omjonn
V. Ogden, in 1824, when railroads were unknown, " comprehends navi-

gation within the limits of every state in the Union, so far as that
navigation may be, in any manner, connected with ' commerce with
foreign nations, or among the several states, or with the Indian
tribes.'

"

In Gilman v. Philadelphia it is said

:

" The power to regulate commerce comprehends the control for that
purpose, and to the extent necessary, of all the navigable waters of

the United States which are accessible from a state other than those
in which they lie. For this purpose they are the public property of

the nation, and sub,1ect to all the requisite legislation of congress.

This necessarily includes the power to keep them open and free from
any obstruction to their navigation, imposed by the states or other-

wise. * * * It is for congress to determine when its full power
shall be brought into activity, and as to the regulations and sanctions
which shall be provided."

In the case of The Daniel Ball, a steamer employed on
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Grand river between Grand Kapids and Grand Haven, Mich.,

Justice Field, spealdng for the court, said

:

[750] " So far as the steamer was employed in transporting goods
destined for other states, or goods brought from without the limits
of Michigan and destined to places within that state, she was engaged
in commerce between the states ; and, however limited that com-
merce may have been, she was, so far as it went, subject to the legisla •

tion of congress. She was employed as an instrument of that com-
merce ; for, whenever a commodity has begun to move as an article
of trade from one state to another, commerce in that commodity
between the states has commenced. The fact that several different
and* independent agencies are employed in transporting the com-
modity, some acting entirely in one state, and some acting through
two or more states, does in no respect affect the character of the trans-
action. To the extent in which each agency acts in that transporta-
tion, it is subject to the regulation of congress."

In the State Freight Tax Case, Justice Strong said

:

" Beyond all question, the transportation of freight or of the sub-
jects of commerce, for the purpose of exchange or sale, is a con-
stituent of commerce Itself. This has never been doubted, and prob-
ably the transportation of articles of trade from one state to another
was the prominent idea in the minds of the framers of the consti-

tution when to congress was committed the power to regulate com-
merce among the several states. A power to prevent embarrassing
restrictions by a state was the thing desired. The power was given
by the same words, and in the same clause, by which was conferred
power to regulate commerce with foreign nations. It would be
absurd to suppose that the transmission of the subjects of trade from
the state to the buyer, or from the place of production to the market,
was not contemplated, for without that there could be no consummated
trade either with foreign nations or among the states. In his work
on the constitution (section 1057), Judge Story asserts that the sense
in which the word ' commerce ' is used in that instrument includes
not only traffic, but intercourse and navigation ; and in the Passenger
Cases, 7 How. 416. it was said :

' Commerce consists in selling the
superfluity ; in purchasing articles of necessity, as well produc-
tions as manufactures ; in buying from . one nation and selling to

another ; or in transporting the merchandise from the seller to the
buyer to gain the freight.' Nor does it make any difference whether
this interchange of ' commodities is by land or by water. In either

case, the bringing of the goods from the seller to the buyer is

commerce."

In PensacoU Tel. Go. v. W. U. Tel. Co., Mr. Chief Justice

Waite, speaking for the court, after reciting the provisions

of the constitution, says

:

" The powers thus granted are not confined to the instrumentalities
of commerce, or the postal service known or in use when the consti-

tution was adopted, but they keep pace with the progress of the
country, and adapt themselves to the new developments of time and
circumstances. They extend from the horse with its rider to the stage-

coach, from the sailing vessel to the steamboat, from the coach and
the steamboat to the railroad, and from the railroad to the telegraph,

as these new agencies are successively brought into use to meet the
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demands of iuci-easing population and wealtli. Tliey were intended

for the go\ernment of the business to which they relate, at all times

and under all circumstances. As they were intrusted to the general

government for the good of the nation, it is not only the right, but the

duty, of congress to see to it that intercourse among the states and
the transmission of intelligence . are not obstructed or unnecessarily

hindered l)y state legislation."

In Comity of MoMle v. Kimball, in reference to the power

of congTess over the subject, it is said:

" That power is indeed without limitation. It authorizes congress

to prescribe the conditions upon which commerce in all its forms
shall be conducted between our citizens and the citizens or sub-

jects of other countries, and between the citizens of the several states,

and to adopt measures to promote its growth and insure its safety."

[751] In Wabash, etc., Ry. Co. v. Illinois, Justice Miller,

in the course of an exhaustive discussion, says

:

" It cannot be too strongly insisted upon that the right of continued
transportation from one end of the country to the other is essential

in modern times to that freedom of commerce from the restraints which
the state might choose to impose upon It, that the commerce clause

was intended to secure. This clause, giving to congress the power
to regulate commerce among the states and with foreign nations,

as this court has said before, was among the most important of the

subjects which prompted the formation of the constitution (Ooolc v.

Pennsylfania, 97 U. S. 566, 574 ; Brov>n v. Maryland, 12 Wheat. 419,

446) ; and it would-be a very feeble and almost useless provision,

but poorly adapted to secure the entire freedom of commerce among
the states which was deemed essential to a more perfect union by
the framers of the constitution, if, at every stage of the transporta-
tion of goods and chattels through the country, the state within
whose limits a part of this transportation must be done could impose
regulations concerning the price, compensation, or taxation, or any
other restrictive regulation interfering with and seriously embar-
rassing this commerce."

Speaking by the same judge, in Ex parte Siebold, the

court had said

:

" We hold it to be an incontrovertible principle that the govern-
ment of the United States may, by means of physical force exercised

through its official agents, execute on every foot of American soil

the powers and functions that belong to it. This necessarily in-

volves the power to command obedience to its laws, and hence the

power to keep the peace to that extent. This power to enforce its

laws and to exercise ite functions in all places does not derogate
from the power of the state to execute its laws at the same time and
in the same places. The one does not exclude the other, except where
both cannot be executed at the same time. In that case, the words of

the constitution itself show which is to yield :
' This constitution and

all laws which shall be made in pursuance thereof * * * shall be

the supreme law of the land.' * * * The government must exe-

cute its powers, or it is no government. It must execute them on the

land as well as on the sea ; on things as well as on persons."
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In Cherokee Nation v. Southern Kan. Ry. Co., the court,

speaking by Mr. Justice Harlan, says

:

" Congress has power to regulate commerce, not only with foreign
nations and among the several states, but with the Indian tribes.
It is not necessary that an act of congress should express in words
the purpose for which it was passed. The court will determine for
itself whether the means employed by congress have any relation to
the powers granted by the constitution. * * * The question is no
longer an open one, whether a railroad is a public highway, estab-
lished primarily for the convenience of the people, and to subserve
public ends, and therefore subject to governmental control and regu-
lation."

These definitions and expositions of the scope and law of

interstate commerce, except the last, preceded the enactments

by congress on the subject. It was therefore of commerce
so defined, embracing all instrumentalities and subjects of

transportation among the states, that congress, by that leg-

islation, assumed the control; and I see no reason for

thinking that as employed in the act of 1890, which is essen-

tially supplemental of the other acts, the word was intended

to be less comprehensive. It has been decided in a num-
ber of cases in the circuit courts, and in one instance by a

circuit court of appeals, that this act cannot be applied to

trusts or monopolies in the manufacture or production of

articles of commerce. For instance, in Greeners Case, 52

Fed. [753] 104, Justice Jackson held that congress had not

the constitutional power, and by this act had not attempted,

to limit the right of a corporation, created by a state, in the

acquisition, control, and disposition of property in the sev-

eral states, even if carried to the extent necessary for the

control of traffic in a species of property among the several

states. To the same effect was the ruling in U. S. v. Knight,

which was affirmed by the United States circuit court of

appeals for the Third circuit. 60 Fed. 306; Id., 60 Fed.

934, 9 Q. C. A. 297. This case is pending on appeal in the

supreme court."* See, also, Dueber 'Watch-Case Manufg- Co.

V. E. Howard Watch & Clock Co., 55 Fed. 851. If these

decisions are right (a point upon which I express no opin-

ion), it follows that the act in question has relation only to

commodities, and possibly to persons, in the course of move-

»AffiriflEd, 15 Sup. Ct. 249.
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ment among the states, and to the agencies or means of

transportation ; and if, as is contended, and as seems to have

been decided in TJ. S. v. Patterson, supra, it covers only con-

tracts, combinations, or conspiracies " intended to engross

or monopolize the market," it is an act of very narrow scope.

'Why should it not be construed to embrace all conspiracies

which shall be contrived with intent, or of which the neces-

sary or probable effect shall be, to restrain, hinder, inter-

rupt, or destroy interstate commerce?

The argument to the contrary, drawn from the sixth sec-

tion of the act, is not controlling, nor, as it seems to me, even

strongly persuasive. That section provides for the forfei-

ture of " any property oAvned under any contract or by any

combination, or pursuant to any conspiracy (and being the

subject thereof) mentioned in this act, and being in the course

of transportation from one state to another, or to a foreign

country " ; but it does not say nor imply that only cases,

whether of contract or combination or conspiracy, in which

property shall be found subject to forfeiture, shall be deemed

to come within the scope of the act. The force of the section

is the same, I think, as if it read :
" If in any case there shall

be found any property owned," etc., " it shall be forfeited,"

etc. ; and so read it neither expresses nor implies any limita-

tion of the provisions of other sections.

At this point is interposed the constitutional objection

which, it is urged, forbids a construction that goes beyond

trusts and monopolies to include .conspiracies to employ force

or violence in restraint of trade or commerce. The argument

was employed and amplified in the Patterson Case, 55 Fed.

605, (329-632. It was contended there " that if two or more

persons commit an act of murder, robbery, forgery, shop-

breaking, store-burning, champerty, or maintenance, which

in fact has a natural, though unintended, result of interfer-

ence with interstate commerce, they are liable criminally for

a conspiracj' to interfere with interstate commerce, if the stat-

ute broadly covers conspiracy merely to interfere with it."

This proposition is built on the assumption—which I believe

is supported neither by authority nor reason—that co-con-

spirators are responsible as conspirators for the natural,

though unintended, results of the commission or attempt by
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one of them to commit the particular offense [753] origi-

nally agreed upon or intended. It is a fundamental and es-

sential principle of law, and of social order, that all engaged

in the commission of a particular crime, whether as counselors,

aiders, abettors, or otherwise, are individually responsible

criminally for other offenses which result naturally from the

commission or attempt to commit the crime intended ; but' as

agreement and intent are of the essence of a conspiracy, a

conspiracy to commit a particular offense can hardly be

deemed to include another conspiracy to commit another of-

fense, unless the latter was the necessary result of the com-

mission or attempt to commit the crime intended, or to such

a degree the probable result that it could itself be charged in

the indictment to have been intended. But if it were possi-

ble, by a course of technical reasoning and refinement, to

extend the law of conspiracy to all crimes known to the law

where two or more persons are implicated, it would, as Judge

Putnam held, not involve the constitutionality of this act,

which is limited to the field of interstate commerce, where the

power of congress is unrestricted and supreme.

The question here, however, is of the validity of the fourth,

rather than of the first, section of the act. It is urged that

the power given by that section " to prevent and restrain

violations " of the act is an unwarranted invasion of the right

of trial by jury, and in support of the proposition are cited

PuterUugh v. Smith, 131 111. 199, 23 N. E. 428 ; Garleton v.

Rugg, 149 Mass. 550-557, 22 N. E. 55 ; Littleton v. Frits, 65

Iowa, 488, 22 N. W. 641 ; Eilenbecker v. Plymouth Go., 134

U. S. 31, 10 Sup. Ct. 424; Scott v. Neely, 140 U. S. 106, 11

Sup. Ct. 712; Pearson v. Yexvdall, 95 U. S. 294; Boyd v.

U. S., 116 U. S. 616-634, 6 Sup. Ct. 524; Gounselman v.

mtchcoch, 142 U. S. 547-582, 12 Sup. Ct. 195.

Little need be added to what has already been said upon

that subject. The same act may be a crime and a contempt of

court. If an assault or murder be committed in the presence

of a court, the offender will be punishable both for the crime

and for the contempt, and so with any other act committed

in violation both of a criminal statute and of an injunction

or order of court. Within the proper subjects of equitable

cognizance, as established when the constitution was adopted.
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it was competent for congress to vest the courts with the juris-

diction granted by this section, and to impose upon them the

duty of its exercise in proper cases. Just as, in construing

the first section of the act, its general words are limited by

force of the title to unlawful restraint, and the words " in

restraint of trade," in their connection with the words " con-

tract " and " combination," are to be given their common-
law significance, so the jurisdiction in equity, though given

in broad and general terms, will be deemed to be limited so

as not to extend to a case which is not of equitable cognizance.

Indeed, if the sixth section of the act may legitimately be

used in aid of the construction of the first section, the fourth

section warrants, if it does not require, that the first section be

restricted to cases in which, in accordance with established

precedent, an injunction could issue,—a limitation which

would not be essentially uncertain or of difficult application,

[754] and which, if necessary to the upholding of the

statute, might well be adopted.

That this case is one of equitable character is clear, and,

as I understand, has not been questioned by counsel; their

contention being that neither by this statute, nor upon gen-

eral principles, is the case within the jurisdiction of a

federal court. Excepting the case of TJ. S. v. Patterson,

I know of no ruling inconsistent with the jurisdiction here

exercised. The case of U. S. v. Trans-Missouri Freight

Ass'n, 53 Fed. MO; Id., 7 0. C. A. 15, 58 Fed. 58,—had
reference to a contract between railroads, which was alleged

to have been made in violation of the act, but was held to

be not unlawful. In the case of U. S. v. Workingmeri's

Amalgamated Council of New Orleans, 54 Fed. 994, the

late Judge Billings, under this statute, granted an injunc-

tion upon facts which made the question of jurisdiction

the same as it is here, and in respect to that question his

ruling and opinion were distinctly approved by the circuit

court of appeals for the Fifth circuit (6 C. C. A. 258, 57

Fed. 85). The court said:

" The appellants assign as error the overruling by the circuit court
of each of the grounds of objection urged in that court against the
granting of said injunction. These are well summarized, discussed,
and disposed of in the very able opinions of the judge of the circuit
court who passed the decree now sought to be reversed. The mat-
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ters of law presented to and considered by him were not well taken
by the appellants (respondents below) and the circuit court's ruling
to that effect was correct. The bill exhibited is clearly within the
statute, and the pleadings of the respondents were not such as to

require the refusal of the prayer for a temporary injunction."

See, also, the opinion of Judge Speer in Waterhouse v.

Comer, 55 Fed. 149.

In the Case of Phelan, 62 Fed. 803, who was charged

with contempt of the United States circuit court at Cin-

cinnati, growing out of the strike of last summer, and in-

volving facts essentially identical with the facts of this

case. Judge Taft declared the combination to be " in the

teeth of the act of July 2, 1890," and after quoting from the

act, and referring to the rulings of other judges in accord

with his own view, said:

" A different view has been taken by Judge Putnam in the case
of U. 8. V. Patterson,, 55 Fed. 605 ; but, after consideration. Judge
Lurton and I cannot concur with the reasoning of that learned
judge. The fact that it was the purpose of Debs, Phelan, and their

associates to paralyze the interstate commerce of this country is

shown conclusively in this case, and is known of all men. Therefore,
their combination was for an unlawful 'purpose, and is a conspiracy,

within the statute cited."

In the recent case of U. S. v. Elliott, 64 Fed. 27, Judge

Philips declares similar views.

The facts of this case suggest illustrations of the impro-

priety as well as inconsistency of putting upon the statute

the restrictive construction proposed. If, for example, the

manufacturers of other sleeping cars, in their own interest,

should enlist the brakemen and switchmen or other em-

ployes of the railroads, either individually or in associated

bodies, in a conspiracy to prevent or restrain the use of

PuUman sleepers, by refusing to move them, by secretly

uncoupling, or by other elusive means, the monopolistic char-

acter of [755] the conspiracy would be so evident that, even

on the theory that the statute is aimed at contracts or com-

binations intended to engross or monopolize the market, it

would be agreed that the offense ought to be punishable. But

in such a case if the officers or agents of the car companies,

who might or might not be capitalists, would be individually

responsible for violating the statute, upon what principle

could the brakeman or switchman be exempt ? Can working-

men, or, if you will, poor men, acting by themselves, upon
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their own motion and for their own purposes, whether avowed

or secret, do things forbidden by the statute without criminal

responsibility, and yet be criminally responsible for the

same things done at the instance and to promote the pur-

poses of others? Or will it be said that under this statute

one who is not a capitalist may, without criminality, assist

capitalists in the doing of things which on their part are

criminal? If that be so, then, if a capitalist and one who
is not a capitalist join in doing things forbidden, by this

statute, neither can be punished, because one alone cannot

be guilty of conspiracy. The petsistent effort of the de-

fendants, as the proof shows, was to force the railroad com-

panies—the largest capitalists of the country—to co-operate,

or at least to acquiesce, in a scheme to stop the use of Pull-

man sleepers; and for a time they had the agreement of a

manager and other officers of one road to quit the use of

the obnoxious cars, and i:)erhaps a qualified submission of

the officers of another road or two to the same dictation:

Does the guilt or innocente of the defendants of the charge

of conspiracy, under this statute, depend on the proof

there may be of their success in drawing to the support

of their design those who may be called capitalists, or does

it depend upon the character of the design itself, and upon

what has been doiae towards its accomplishment by them-

selves and by those in voluntary co-operation with them,

from whatever employment or walk in life?

I have not failed, I think, to appreciate the just force of

the argument to the contrary of my opinion,—it has some-

times entangled me in doubt,—but my conclusion is cleai

that, under the act of 1890, the court had jurisdiction of the

case presented in the application, and that the injunction

granted was not with'but authority of law, nor for any reason

invalid.

This brings me to the question of fact : Did the defendants

violate the injunction? The evidence upon the question is

voluminous, but need not be reviewed in detail. The injunc-

tion issued July 2d, and on the 3d and 4th was served upon

the defendants Debs, Howard, Rogers, and Keliher. It was

not served upon the other defendants, and in one of the

briefs it is contended that only parties to a bill can be charged
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with violating an injunction ; that while strongers to a suit in

chancery may be liable for willful intp.rference, their cases

stand upon the same footing as ordinary criminal contempts,

and their answers are conclusive. Authorities cited : Watson
V. Fuller, 9 How. Pr. 425; Kip v. Deniston, 4 Johns. 24:

Boyd Y. State, 19 Neb. 128, 26,. N. W. 925; Lord Eldon's

Opinion, 7 Ves. 257-259; State v. Anderson, 5 Kan. 90, 114;

Elliott V. Osborne, 1 Cal. 396 ; Jewett v. BoitJman, 27 N. J.

Eq. 171; [756] Coddington v. WeU, 4'Sandf. 639. In

another brief the weight of authority is conceded to be that

one who has actual notice of an injunction is bound by it.

llapalje. Contempt, 46; Ewing v. Johnson, 34 How. Pr.

202; Wajfle v. Vanderheyden, 8 Paige 45. I know of no

authority and perceive no reason for treating the answer of

a stranger to the bill as conclusive, while the answer of a

j)arty to the bill is not conclusive.

The testimony of newspaper i-eporters shows that on July

4th Debs said to one of them

:

" I Lave done nothing unlawful. I have kept myself strictly within
the provisions of Jvidge Caldwell's decision, * * * and I shan't
change my course of conduct in any way by reason of the service ol

this injunction."

Again, on the 7th, that

:

" There had been another injunction served upon him, and it should
not make the slightest difference in the manner in which the American
Kailway Union was doing its business ; it had kept within the bounds
of the law."

To another, on July 2d, he had said, in substance

—

" That he was not afraid of any court or grand jury, or of any in-

junction as he had done nothing to be enjoined against, and that the

American Railway Union would continue the fight on the same lines

they had commenced."

July 3d the defendant Burns, who, it should be observed.

in responding jointly with his codefendants Hogan -and

others to interrogatories, had asserted that they were not

informed of the injunction until near the end of the strike,

in answer to the inquiry of the reporter what they should do

about it, said

:

"Why, they would simply laugh at the injunction; that the Rail-

way Union knew its rights ; that they had not done anything wrong,

—

had not interfered with interstate cMmmerce or mails or passengers;

Digitized by Microsoft®



364 64 FEDERAL REPORTER, 156.

Opinion of the Court.

that they had simply called off their men ; that they had not done any-
thing contrary to the injunction ; that they had a right to strike

peaceably."

These declarations are not brought forward for the purpose

of showing that the defendants held or expressed senti-

ments of contempt for the order of the court. Whether they

did or not is immaterial here. Their conduct only is in ques-

tion, and these expressions are quoted because they confirm

the inference deducible from other evidence, that no essential

and voluntary modification of their course of action either

followed or was caused by the injunction. Their original

intention, it is true, was only to prevent the use of Pullman

cars, but finding, as they did, immediately, that that aim

Avould be thwarted by the discharge from service of men who
refused to handle those cars, they began as early as June 27th,

the day after the boycott was proclaimed, to issue orders to

strike; and from that time to the end, to the extent of their

ability, they conducted and controlled the strike with per-

sistent consistency of purpose, and with unchanged methods

of action. What they did the first day they did, in substance,

each succeeding day, so that it is not necessary to discrimi-

nate very closely between what was done before and what

after service of the injunction.

As officers of the American Railway Union, it is beyond

question that the defendants had practical control of the

strike, guiding as they chose the movements of the men ac-

tively engaged. Is it [757] true, as they assert, that they

did nothing, and advised or instigated nothing, unlawful,

and nothing contrary to the injunction? Leaving out of

view for the moment the rule that co-conspirators are respon-

sible for the deeds of each other, done in furtherance of

the common design, is it true that the defendants, in the

exercise of their acknowledged leadership, did no more than

advise a peaceable strike or withdrawal of their followers

from railroad service, or did they counsel and encourage such

violence and intimidation as they knew to be necessary to

prevent the equipment and moving of trains ? To the charge

of the information that they knew "that violence invariably

follows all strikes of a similar character," they answered by
denying that "they knew that violence and unlawful con-
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duct necessarily follows from strikes of the kind mentioned."
When, at an early stage of the case, the court suggested that
in the use of the word " necessarily " the answer was not re-

sponsive to the information, where the word " invariably "

was employed, the variance was stated by counsel to have
been inadvertent, and leave was taken to amend ; but, instead

of an amendment curing the defect, a supplemental answer
was filed, which merely denies such averments and parts of

the information as they had not '" in their former answer ex-

pressly admitted or denied." On this point, Hogan and the

other defendants to the second information speak more ex-

plicitly, denying " that they or either of them knew or could
have known that any such acts were certain or almost certain,

or prboable or reasonably to be expected, to follow from such

strikes or cessation of labor." While this is not perceived to

be equivocal or evasive, it is difficult to understand how intel-

ligent men familiar with the subject, as these men may be

presumed to have been, could honestly affirm it. Strikes by
railroad employes have not been infrequent of late years in

this country, and the testimony of the one witness who spoke

on the subject, and whose experience and intelligence made
him apparently quite competent to speak, accord with what
I suppose to be common knowledge,—that they have been at-

tended generally, if not in every instance, with some form of

intimidation or force. The witness said he knew of no ex-

ception. Under the conditions of last summer, when there

were many idle men seeking employment, it was impossible

that a strike which aimed at a general cessation of business

upon the railroads of the country should succeed without

violence ; and it is not to be believed that the defendants en-

tered upon the execution of their scheme without appreciat-

ing the fact, and without having determined how to deal with

it. The inference therefore is a fair one, aside from direct

evidence to the point, that they expected and intended that

this strike should differ from others only in magnitude of

design and boldness of execution, and that the accustomed

accessories of intimidation and violence, so far at least as

found essential to success, would not be omitted. For that

much the striking workmen, acting on the promptings of

self-interest, without instigation or direct suggestion, and
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even in spite of admonitions to the contrary, may ordinarily

be counted on. Such admonitions against violence were

[758] sent out occasionally by the defendants, but it does not

appear that they were ever heeded; and I am not able to

believe on the evidence that, in the fullest sense, it was ex-

pected or intended that they should be. I am able and quite

ready to believe that the defendants not only did not favor,

but deprecated, extreme violence, which might lead to the

destruction of property or of human life; but they were

not unwilling that coupling pins should be drawn; that

Pullman cars should be " cut out " and side tracked ; that

switches should be turned and trains derailed; that cars

should be OA^ertumed and tracks obstructed; that false or

contradictory signals should be given to moving trains ; that

the strikers and lawless rioters should wear a common badge,

and should assemble together upon the tracks and yards of

the companies to obstruct business; that engineers and fire-

men should be pulled from their cabs, if by persuasion or

threats they could not be induced to leave them; that the

unemployed should be deterred by threats or abuse from

taking the places of strikers; and that engines should be
" plugged," or otherwise " killed." These things, and the

like of them, were done daily in Chicago and elsewhere by

members, and sometimes by officers, of the local unions, with-

out protest or condemnation, and some of them at the instiga-

tion of the defendants, who, it can hardly be doubted, were

well aware of what was going on. When, therefore, in his

address of June 29th, " To the Railway Employes of Amer-
ica," Debs said: "I appeal to the strikers everywhere to

refrain from any act of violence. Let there be no interfer-

ence with the affairs of the companies involved, and, above

all, let there be no act of depredation. A man who will

destroy property or violate law is an enemy, and not a friend,

to the cause of labor. The great public is with us," etc.,

—

the chief aim, I am convinced, was to secure the good will

of the public. To that end the warnings against acts of

depredation or visible destruction of property, it may well

be believed, were sincere ; but their followers did not under-

stand, and the court cannot believe, that it was intended to
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forbid intimidation and the milder forms of violence, which

did not directly involve the destruction of property or severe

injury to person, and which for that reason, it seems, were

assumed to be not unlawful, when employed in the interests

of organized labor in a contest with " an alliance of rich and
powerful corporations." By just what theories of law and

duty they were governed might be better understood, per-

haps, if in that part of the answer which alleges " that upon
the service of the injunction the defendants consulted compe-

tent counsel, learned in the law, and, upon a full and fair

statement of the facts in the premises, they were advised

what they might rightfully and lawfully do without violat-

ing the order of the court, and that since that time they have

in all things proceeded in accordance with that advice," they

had disclosed, as they ought to have done, just what state-

ment of the facts they made to counsel,' and what advice they

received. Without such disclosure, either in the answer or

the proof, the alleged advice neither justifies nor mitigates

a wrong or error committed in pursuance of the advice, but

raises, rather, a presumption that a full [759] statement

would not be advantageous. Proof was made of portions of

the testimony of Mr. Debs on the 20th of August before the

commission appointed by the President, wherein, among
other things, he said

:

" It is understood that a strilie is war ; not necessarily a war of

blood and bullets, but a war in the sense that it is a conflict between
two contending interests or classes of interests. There is more or less

strategy, too, in war, and this was necessary in our operation. Orders
were issued from here, questions were answered, and our men were
kept in line from here. * * * As soon as the employes found that

we were arrested, and taken from the scene of action, they became
demoralized, and that ended the strike. It was not the soldiers that

ended the strike. It was not the old brotherhoods that ended the

strike. It was simply the United States courts that ended the strike.

Our men were in a position that never would have been shaken, under
any circumstances, if we had been permitted to remain upon the field,

among them. Once we were taken from the scene of action, and re-

strained from sending telegrams or issuing orders or answering ques-

tions, then the minions of the corporations would be put to work.
* * * Our headquarters were temporarily demoralized and aban-

doned, and we could not answer any messages. The men went back to

work, and the ranks were broken, and the strike was broken up,
* * * not by the army, and not by any other power, but simply

and solely by the action of the United States court in restraining us

from discharging our duties as ofiicers and representatives of our

employes."
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In answer to an inquiry what, if anything, he did to ascer-

tain whether his men were concerned in violence, he said

:

" We did that [by] our committee, wliich called at headquarters
every evening and advised us. They were Instructed to guard the
company's property, if they were near it at all, and to apprehend any-
one that might be caught destroying property. This instruction was
given again and again to the central committee that went out from
headquarters. We said we knew that if there was trouble, if there
was disorder and riot, we would lose, because we knew enough by ex-
perience in the past that we had everything to lose by riot, and nothing
to gain. We said that man who incites riot or disorder is our enemy,
and we have got to be the first to apprehend and bring him to justice.

So we called upon our men, and advised them, urged them, to do
everything in tlieir power to maintain order, because we felt and knew
that if there was perfect order there was no pretext upon which they
could call out the soldiers, or appeal for the intervention of the court,
and we would win without a question of a doubt."

One or two reflections upon these statements will be

enough: First, with all that is said about guarding prop-

erty, keeping the peace, and being the first to arrest offend-

eis, not one was arrested, and no effort was made by strikers

or members of the Kailway Union to preserve the peace or

to protect propertjr. On the contrnry, many of them were

leaders in scenes of violence and disorder. Second, if this

strike, like others, was understood to be war, not necessarily

of blood and bullets, but a conflict between contending inter-

ests or classes of interests, in which strategy had to be em-

ployed to keep the men in line, it was more than a peaceable

strike, or mere cessation from work. Had it been only that,

the injunction, instead of being a hindrance, would have

been in their hands the very weapon they needed to enable

them to suppress the violence and disorder in which alone,

they say, they saw possible danger to the success of their

cause.

" When the trouble began," said Mr. Debs again, in his

testimony before the commission, " there were thousands of

telegrams and communi- [760] cations pouring in, and it

was impossible for me to see them all personally, because I

was out among the men, meeting with committees, meeting

at different cities, and addressing meetings, and all that kind

of work ; so it was really impossible for all those telegrams

that were coming in to come under my personal notice. So

then the work was apportioned by the board to its members.

This young man named Benedict (who had been employed
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as an assistant secretary) answered, by instruction of the

board, some telegrams, and in other cases, where the board
was all absent, he answered telegrams himself. Telegrams,

when he had answered others of a kindred character, he

would answer without instructions." The inconsistency of

these statements with the averments of the answer of the

defendants to the original information, denying responsi-

bility for the telegrams sent and received, is too evident to

need comment, but they are quoted here not so much to point

out the discrepancy as to show the activity of JNlr. Debs, his

intimate connection with the conduct of the strike, and con-

sequently his direct responsibility for what was done. By
his admission, he was out among the men, meeting commit-

tees, and addressing meetings. It is shown also by the

testimony of two or more witnesses that on the night of

June 29th he and Howard and Keliher attended a meeting

of the local union at Blue Island, a suburb of Chicago, on

the line of the Rock Island & Pacific Railroad ; that he and

Howard each addressed the men, urging them to join the

strike; that, among other things, one or both of them said

the men " ought to stand together and go out in a body "

;

that if others came to take their places " they ought to make
them walk the plank." In the language of the witnesses,

" They told the workmen there that the only way to resist

the orders of the general managers in cutting down the wages

of the men in detail on the different roads was by unani-

mously organizing and standing by,—all standing together.

Debs told them not to molest the mail trains, but," as the

witness puts it, " not to let the Pullman cars out, at no

hazards." Howard " advised the men not to do any vio-

lence, or anything like that, but to go out, and stay out, man

to man, and they would win the victory." " Howard said

not to commit any violence, but not to allow any Pullman

cars to run, at no hazard." " He said all those that didn't

go out and stay out, and help the laboring class of people

out of trouble, will have to walk the plank in the future."

These speeches did not mean, and were not understood by

the men to whom they were addressed to mean, that no re-

sistance should be made by them to the running of Pullman

11808—VOL 1—06 M 24
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cars, or that they should submit unresistingly to the em-

ployment of other men to take their places. They voted

that night to join the strike, and on the next day inaugu-

rated " a condition of turbulence " which a witness declared

he " did not believe could exist." "A body of men, princi-

pally ex-employes of the Rock Island road, blockaded traffic,

threatened violence, and tied up the road." '' The same con-

dition, only worse, July 1st," and notwithstanding the ef-

forts of the United States marshal, by reading the injunction

and otherwise, to quell the disturbance, nothing was ac-

[761] complished until the 5th of July, when federal sol-

diers arrived. With that assistance, through trains began

to be moved, and the transportation of the mails was re-

sumed on the 7th or 8th, but it was not until the 14th that

traffic on that line was fully restored. These things directly

followed, and in large measure, I think it not unwarranted

to say, were the natural and probable result of, the speeches

made and counsel given to the men by Debs and Howard at

the meeting on the night of the 29th at Blue Island. Sim-

ilar suggestions, calculated to incite to acts of violence or

intimidation, were contained in many of the telegrams which

were sent out over the name of Debs, and for which, not-

withstanding the averment of their sworn answers to the con-

trary, it is no longer possible for any of the defendants to

evade some measure of responsibility. I quote from a few of

them, commencing June 27th

:

"A boycott has been declared against the Pullman Company, and no
Pullman cars are to be handled." " If men are discharged for refus-

ing to handle Pullman cars, every employe should at once leave the
service of the company."

June 28th

:

" No forcible interference with mail trains, but any man who handles
trains or cars will be a scab." " No loyal man will handle any train

at all on your system." " Tie up every line possible, to enforce boy-

cott. Do not cut any cars fi'ora mail trains, but no loyal man will

move a train of any kind under existing conditions." " Passenger
train came south this morning, and will be held here." (To Debs
from Las Vegas.) "If your company refuses to boycott Pullman, tie

it up."

June 29th:

In substance: Leave denied for train at Livingston, Montana, to

proceed with sick passengers. "All taking part in this struggle will
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receive protection of A. R. U., whether members or not." " Pay no
attention to injunction orders. Men will not be slaves."

June 30th

:

" This is a fight against combined capital and oppression, and we
are assured winners. Do no violence, but every man stand pat and
firm." " No fear about reinstatement. All lines in Chicago are par-
alyzed. Impossible to get scabs to fill places in time." " Do not inter-
fere with mail trains in any manner."

July 1st:

"Knock it to them as hard as possible." "Have men stand firm.

They show a better front in Ohio than you. * * * I do not suspect
Grand Junction of housing scabs or sucklings of autocrats."

July 2d

:

" The train will haul your car to its destination on presentation of
this telegram." (To j\Irs. Leland Stanford.) "All who work during
present strike will be branded as scabs."

July 3d

:

" This is authority to call out roads named." " Tie up Big Four."
" Get your men out immediately." " It will take more than injunctions

to move trains. Get everybody out." " Wear a white ribbon, instead

of red. We have requested our friends to wear white in Chicago."
" Let everybody wear white ribbon who are in favor, and all opposed

wear red." " Do not let court order scare you. I have had orders

served on me. We are breaking no laws. You and all strikers have

quit your places peaceably, as is your right. * * * Don't be silly."

[762] July 4tli:

"Have vour men stand pat. They will have to make many ar-

rests before this strike is over. We all stand firm. Arresting men
will not operate the road." "To call out troops was an old method

of intimidation. Commit no violence. Have every man stand pat.

Troops cannot move trains. Not scabs in the world to fill places, and

more occurring hourly." " This is authority to call out P. D. & E."

July 5th:

"The lines are now sharply drawn. Capital has declared war.

Any man who works is assisting capital to defeat labor." (Richards

of St. Paul to Debs) :
" Send all good news possible. * * * Look

after locals on all roads, and play the strongest card left."

July 8th:

"You cannot paralyze the world in a minute. Do not let strong

men become childish. * * * You appear to be paying more atten-

tion to newspapers than to messages."

July 10th:

" Debs Howard, Keliher, Rogers, in jail. Rest expect to go. This

is the last act of the corporations. Our cause is just. Victory cer-

tain. Stand pat. [Signed] Hogan."
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July Utli:

"All negotiations off. Stand to a finisti now."

The condition as it was on the 12th of July is aptly de-

scribed in the lett'T of that date signed by Debs, Howard,

and Keliher. as oflicers of the American Railway Union, and

addressed, •' To the Eaihvay iSIanagers.'' It is set out in full

as a part of the information," and if more convincing evi-

dence of the nature of the strike, and of the direct personal

and official responsil)i];ty of the defendants for what was

done, and for the results, were needed, it is found in that

document.

But the defendants are not entitled to be judged solely

by the rules which determine the responsibility of one who

has acted without combination or agreement with another.

The bill upon which the injunction was ordered charged

them with conspiracy, as, under the statute, it must have

done, in order to bring them within the cognizance of the

court. Conforming to the allegations of the bill, the in-

junction, in subsUmce, comni.'inded them, and all combining

or conspiring with them, " to desist and refrain " from in-

terfering with the business, rolling stock, and other property

of the roads named ; from using force, threats, or persuasion

to induce employes of the roads to neglect duty; from using

force or threats to induce employes to quit, or other persons

not to enter, the service of the roads; from doing any act

in furtherance of a conspiracy to interfere with interstate

conmierce on the roads; and from ordering, aiding, or abet-

ting any person to do the forbidden things. It is not neces-

sary to consider whether this injunction, when properly

construed, forbids, or whether it might lawfully have been

made to forbid, the emploj'es of the railroad companies to

quit work in furtherance of the alleged conspiracy, or to for-

bid others, in aid of the conspiracy, to persuade or advise

them to quit. The oi'der was not intended when issued.

[763] and will not now be construed, to go so far. In the re-

cent case of Arthur v. Oakes (C. C. A., 7th Circuit), 63 Fed.

310, it was decided, with my full concurrence in the opinion,

that a court of equity will not " under any circumstances, by

a Ante, p. 310.
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injunction, prevent one individual from quitting the personal

service of another " ; and in respect to the right of employes,

singly or in concert, to quit work, and of others to advise them
on the subject, there is no present necessity for adding to

what was said in that case, further than to observe that

neither expressly nor by implication does the opinion there

delivered lend the remotest sanction to the proposition as-

serted by one of the counsel for the defendants, that in free

America every man has a right to abandon his position, for

a good or a bad reason, and that another, for, good or bad

reason, may advise or persuade him to do so. Manifestly,

that is not true. If it were, a servant might quit his place,

and another might advise him to quit, in order to make way
for the entry of thieves or burglars into the employer's

house,—a suggestion at which simple minds revolt, and for

which the acutest can invent neither justification nor apology.

The rule is familiar in criminal jurisprudence that any act,

however innocent in itself, becomes wrongful or criminal

when done in furtherance of an unlawful design. But
whether or not, in a particualr case, an injunction will be ap-

propriate, and to what extent it shall gx) if granted, will

depend on other considerations than the mere wrongfulness

or illegality of the act or conduct proposed to be enjoined.

The right of men to strike peaceably, and the right to advise

a peaceable strike, which the law does not presume to be im-

possible, is not questioned. But if men enter into a con-

spiracy to do an unlawful thing, and, in order to accomplish

their purpose, advise worlmien to go upon a strike, knowing

that violence and wrong will be the probable outcome, neither

in law nor in morals can they escape responsibility.

The evidence establishes, and it has not been denied, that

on the 21st day of June, 1894, the American Eailway Union,

in convention at Chicago, declared a boycott against the

Pullman palace cars, to take effect after five days if mean-

while the Pullman Company should not accede to a proposed

arbitration with striking workmen; that the convention,

after conferring upon the directors of the union jurisdiction

over all matters connected with the boycott, adjourned on

the 25th of June ; that on the next day the following notice

or order was issued, over the signature of the president of
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the union :
" June 26, 1894, 1 : 30 p. m. Boycott against Pull-

man cars in effect at noon to-day. By order of convention.

E. V. Debs,"^—and that on the same day the following tele-

gram was sent to the general officers of labor organizations

throughout the country

:

"A boycott against tbe Pullman Company, to take effect at noon to-

day, has been declared by tbe Ameiican Railway Union. We ear-

nestly request your aid and co-operation in the fight of organized labor

against a powerful and oppressive monopoly. Please advise if you
can meet with us in conference, and, if not, if you will authorize

some one to represent you in this matter. Address 421 Ashland Block.

Eugene V. Debs, President."

Pullman cars in use upon the roads are instrumentalities

of commerce, and it follows that from the time of this an-

nouncement, if not [764] from the adoption of the resolu-

tion by the convention, the American Railway Union was

committed to a conspiracy in restraint of interstate com-

merce, in violation of the act of July 2, 1890, and that the

members of that association, and all others who joined in the

movement, became criminally responsible each for the acts

of others done in furtherance of the common purpose, whether

intended by him or not. The officers became responsible

for the men, and the men for the officers. A^Tiile I do not

accede to the proposition which was advanced in Patterson's

Case, for the purpose of invalidating or of putting a narrow

construction upon the statute, that a conspiracy to commit

a specified offense includes a conspiracy to commit any other

offense which may result and does result from an attempt to

commit the offense intended, the rule is well settled, and I

suppose well understood, that all who engage, either as prin-

cipals or as advisers, aiders, or abettors, in the commission

of an unlawful or criminal act, are individually responsible

for the criminal or injurious results which follow the com-

mission or an attempt by any of their number to commit the

intended crime or wrong. It is by the same rule that co-

conspirators are responsible for the acts and declarations of

each other in the furtherance of their unlawful purpose.

Brennan v. People, 15 111. 511; lianna v. People, 86 111.

243; Lamh v. People, 96 111. 74; VVlaart. Cr. Law, § 1405;

1 Bish. Cr. Law, 636 ; Hawk. P. C. c. 29, § 8. I quote

:

"Upon this ground [says Hawkins, supra], it has been adjudged
that where persons combine together to stand by one another in the
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breach of the peace, with a general resolution to resist all opposers,
and in the execution of their design a murder is committed, all the
company are equally principals, though at the time of the fact some
of them were at such a distance as to be out of view."
"A man may be guilty of a wrong which he did not specifically in-

tend [says Bishop], if it came naturally, or even accidentally, through
some other specific, or a general evil, purpose. When, therefore, per-
sons combine to do an unlawful thing, if the act of one, proceeding and
growing out of the common plan, terminates in a criminal result,
though not the particular result meant, all are liable."

In State v. McCahill (Iowa) 30 N. W. 553, the court said:

" Where there is a conspiracy to accomplish an unlavrful purpose,
and the means are not specifically agreed upon or understood, each
conspirator becomes responsible for the means used by any co-con-
spirator in the accomplishment of the purpose in which they are all

at the time engaged."

These defendants wqvq the directors and general officers of

the American Railway Union, and had practical control of

the organization. They procured the adoption of the resolu-

tions by which the boycott of the Pullman cars was declared,

and authority given themselves to begin and control the move-

ment. They put themselves at once in telegraphic communi-

cation with the officers of local unions, advising them of the

action of the convention, and that no Pullman cars were to be

handled ; but, it appearing very soon that men who refused to

handle Pullman cars were being discharged, they determined

to prevent the running of all trains upon all the roads until

the companies should accede to their demands, including the

reinstatement of men who had been discharged. Later the

Pullman strikers were abandoned, and only the re-employ-

ment of [765] railroad men insisted on. As early as the

27th of June they sent out telegrams directing men to quit

work if the running of Pullman cars was insisted upon, and

unless discharged men were restored to their places, and by

the 28th it had become the distinct policy " to get the men

out"; "to tie up" or paralyze the roads; to promise full

protection to all who joined in the strike; to denounce as

scabs, or as traitors to the cause of labor, all who refused to

go out, and all who should consent to take places which others

had abandoned,—and later the form or substance of expres-

sion became : " All employes of all roads will stand together "

;

"None will return until all return." By this course the

original conspiracy against the use of Pullman cars became a
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consjoiraev against transportation and travel by railroad.

Upon theii- own authority, without consulting the local

unions, the defendants converted the boycott into a strike;

and with the aid of foUoAvers, some of whom stopped at no

means between the drawing of a coupling pin and the under-

mining of a bridge, whereby men should be hurled to death,

they pushed the strike to the conditions which prevailed

when the intervention of the court was asked, and which, in

the enil. compelled the employment of military force to re-

establish peace and start again the activities of conunerce.

The evidence leaves no feature of the case in doubt. The

substance of it, briefly stated, is that the defendants, in com-

bination with the members of the American Railway Union

and others, who were prevailed upon to co-operate, were en-

gaged in a conspiracy in r:>straint or hindrance of interstate

commerce over the railroads entering Chicago, and, in fur-

therance of their design, those actively engaged in the strike

were using threats, violence, and other unlawful means of

interference with the operations of the roads; that by the

injunction they were commanded to desist, but, instead of

respecting the order, they persisted in their purpose, without

essential change of conduct, until compelled to yield to

superior force.

Much has been said, but withotit ])roof, of the wrongs of

the workmen at Pullman, of an alliance between the Pullman

Company and the railway managers to depress wages, and

generally of corporate oppression and arrogance. But it is

evident that these things, whatever the facts might have

been joroved or imagined to be, could furnish neither justifi-

cation nor palliation for giving up a city to disorder, and for

paralyizing the industries and cominerce of the country.

^'[y conclusion in the case on the information of the United

States itnplies a like conclusion in the other case, tried at the

same time and upon thg same evidence, wherein, by an in-

formation presented by the receivers of the Santa Fe Rail-

road, the defendants were charged with wrongful and violent

interference with the operation of that road pending the

strike. That they did interfere as alleged, is established by

the evidence already considered. Though violation of the
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injunction of July 2d is alleged in the bill, the questions of

jurisdiction and of the construction and application of the act

of 1890 are not essentially involved, because, the property

being in the custody of the court, any improper interference

with its manage- [766] ment, it is well settled, constituted a

contempt of the court's authority, as exercised in making the

order appointing the receivers and enjoining interference

with their control. The decision, or rather letter, of Judge
Caldwell has been referred to, but, while that recog-

nized the right of employes to quit the service of the receivers,

it contained no warrant for intimidating or abusing those

who were willing to take employment, or for otherwise in-

terfering directly, as the defendants and their followers did,

with the management and operation of the road. The court

therefore finds the defendants (except McV'ean, whose case

is held under advisement) guilty of contempt as charged in

each of the cases. The same sentences will be ordered in both

cases, but it is not intended that they shall be cumulative.

[821] PIDCOCK ('. HAEEINGTON ET AL.

(Circuit Court, S. T>. New Yorlc. December 20, 1894.)

[(U Fed., 821.1

Monopolies—Sxjit by Tkivate Individual.—Ttie act " to protect trade

and commerce against unlawful resti-aints and monopolies " (Act

Cong. .July 2, 1890) confers no right ujion a private individual to sue

in equity for the restraint of the acts forbidden by such statute, an

action at law for damages being the only remedy provided for pri-

vate persons, and the right to bring suits in equity being vested in

the district attorneys of the United States.<»

This was a suit by John F. Pidcock against Dennis Har-

rington and others for an injunction and accounting. De-

fendants demurred to the bill.

[822] This is a suit in equity against the above-named defendant,

and a number of others, praying for an injunction and an accounting

on the ground that the defendants have conspireed to ruin complam-

ant's business as a commission merchant and dealer in live stock. The

bill alleges that the defendants have ceased dealing with the com-

a Syllabus copyrighted, 1895, by West Publishing Co.
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plainant and ha^e tlireatened to cease dealing witli people who deal
with-him. The action is founded upon the act of congress of July 2,

1890, entitled "An act to protect trade and commerce against unlawful
restraints and monopolies" (26 Stat. 209).

William F. Randel, for complainant.

Edward C. Boardman, for defendants.

CoxE, District Judge.

At the argument the counsel for the complainant was asked

whether he sought to maintain this action under the general

equity jjrinciples of the common law or under the provisions

of the act of July 2, 1890. He answered that it was founded

solely upon the statute. It is unnecessary, therefore, to dis-

cuss the proposition whether or not the action can be main-

tained independently of the statute. The demurrer chal-

lenges the jurisdiction of this court to maintain, under the act

in question, a bill in equity filed by a private individual and

his solicitor. It is clear that the right to maintain such a suit

is not expressly conferred by the act. Indeed, such right is,

by implication, denied—First, because a private person is

given (section 7) the right to maintain an action at law; and,

second, the district attorneys of the United States, under the

direction of the attorney general (section 4), are charged

with the duty of commencing suits in equity. If it were the

intention of the lawmakers to vest in every irresponsible in-

dividual, who ma}- deem himself aggrieved, the right to in-

voke the drastic and far-reaching remedies conferred by the

act, is it not reasonable to suppose that they would have said

so in unambiguous terms ? The first three sections are penal

statutes. They give no civil remedy. Section 4 vests the

right to institute proceedings in equity in the district attor-

neys of the United States, and, together with section 5, pre-

scribes the procedure in such suits. Section 6 provides for

the seizure and forfeiture to the United States of property

illegally owned under the provisions of the act. So far, then,

the act is a public act providing no private remedy. If it

ended with section 6 there would probably be no pretense that

it sanctioned a suit like the one at bar. What follows, how-

ever, in no way strengthens the complainant's position. The
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only section which gives a private remedy is the seventh,
which is as follows

:

"Any person who shall be injured in his business or property by any
other person or corporation by reason of anything forbidden ordeclared
to l)e unlawful by this act, may sue therefor in any circuit court of the
United States in the district in which the defendant resides or is found,
without respect to the amount in controversy, and shall recover three-
fold the damages by him sustained, and the costs of suit, including a
reasonable attorney's fee."

But for this section no private person would have any
standing in court, and as the only right conferred by it is the

right to sue for damages in a court of law, it follows that the

point presented by the demurrer is well founded. Tlie pre-

cise question was decided in favor of the views here expressed

in Blindell v. Eagan, 54 Fed. 40. affirmed 56 Fed. 696, 6 C. C.

A. 86. The demurrer is allowed.

[1] UNITED STATES v. E. C. KNIGHT COMPANY."

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE THIRD
CIECtJIT.

No. 675. Argued October 24, 1894.—Decided January 21, 180.5.

[1S6 U. S., 1.]

The monopoly and restraint denounced by the act of July 2, 1890, c.

647, 26 Stat. 209, " to protect trade and commerce against unlawful

restraints and monopolies," are a monopoly in interstate and Inter-

national trade or commerce, and not a monopoly in the manufacture
of a necessary of life.*

The American Sugar Refining Company, a corporation existing under

the laws of the State of New Jersey, being in control of a large

majority of the manufactories of refined sugar in the United States,

acquired, through the purchase of stock In four Philadelphia refin-

eries, such disposition over those manufactories throughout the

United States as gave it a practical monopoly of the business.

Held, that the result of the transaction was the. creation of a mo-

nopoly in the manufacture of a necessary of life, which could not

a Bill dismissed by Circuit Court, En. D. Penn. (60 Fed., 300). See

p. 250. Decree affirmed by Circuit Court of Appeals, Third Circuit

(60 Fed., 934). See p. 258. Affirmed by the Supreme Court (156

U. S., 1).

6 Syllabus and abstract of argument copyrighted. 18!J5, by Banks &
Bros.
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be suppressed under the provisions of the act of July 2, 1890, c.

647, 26 Stat. 209, " to protect trade and commerce against unlawful

restraints and monopolies," in the mode attempted in this suit;

and that the acquisition of Philadelphia refineries by a New Jersey

corporation, and the business of sugar refining in Pennsylvania,

bear no direct relation to commerce between the States or with

foreign nations.

[2] This was a bill filed hy the United States against

E. C. Knight Company and others, in the Circuit Court of

the United States for the Eastern District of Pennsylvania,

charging that the defendants had violated the provisions of

an act of Congress approved July 2, 1890, c. 647, entitled

"An act to protect trade and commerce against imlawful

restraints and monopolies," 26 Stat. 209, " providing that

every contract, combination in the form of trust, or other-

wise, or conspiracy in restraint of trade and commerce among

the several States is illegal, and that persons who shall

monopolize or shall attempt to monopolize, or combine or

conspire M'ith other persons to monopolize trade and com-

merce among the several States, shall be guilty of a 'misde-

meanor." The bill alleged that the defendant, the American

Sugar Refining Company, was incorporated under and by

virtue of the laws of New Jersey, whose certificate of incor-

poration named the places in New Jersey and Ncav York at

which its piincipal business was to be transacted, and sev-

eral other States in which it proposed to carry on operations,

and stated that the objects for which said company was

formed were " the purchase, manufacture, refining, and sale

of sugar, molasses, and melads, and all lawful business inci-

dental thereto ;
" that the defendant, E. C. Knight Company,

was incorporated under the laws of Pennsylvania " for the

purpose of importing, manufacturing, refining and dealing

in sugars and molasses," at the city of Philadelphia ; that the

defendant, the Franklin Sugar Company, was incorporated

under the laws of Pennsylvania " for the purpose of the

manufacture of sugar and the purchase of raw material for

that purpose," at Philadelphia ; that the defendant, Spreck-

els Sugar Refining Company, was incorporated under the

laws of Pennsylvania " for the purpose of refining sugar,

which will involve the buying of the raw material therefor
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and selling the manufactured product, and of doing what-
ever else shall be incidental to the said business of refining,"

at the city of Philadelphia ; that the defendant, the Dela-

ware Sugar House, was incorporated under the laws of

Pennsylvania " for the purpose of tho manufacture of sugar
and syrups, and preparing the same for f3] market, and the

transaction of such work or business as may be necessary or

proper for the proper management of the business of manu-
facture."

It was further averred that the four defendants last named
were independently engaged in the manufacture and sale of

sugar until on or about March 4, 1892 : that the product of

their refineries amounted to thirty-three per cent of the sugar

refined in the United States; that they were competitors

with the American Sugar Eefining Company ; that the prod-

ucts of their several refineries were distributed among the

several States of the United States, and that all tho compa-
nies were engaged in trade or commerce with the several

States and with foreign nations; that the American Sugar
Eefining Company had, on or prior to March 4, 1892, ob-

tained the control of all the sugar refineries of the United

States with the exception of the Revere of Boston, and the

refineries of the four defendants above mentioned; that the

Revere produced annually about two per cent of the total

amount of sugar refined.

The bill then alleged that in order that the American
Sugar Refining Company might obtain complete control of

the price of sugar in the United States, that company, ana
John E. Searles, Jr., acting for it, entered into an unlawful

and fraudulent scheme to purchase the stock, machinery,

and real estate of the other four corporations defendant, by
which they attempted to control all the sugar refineries for

the purpose of restraining the trade thereof with other

States as theretofore carried on independently by said de-

fendants; that in pursuance of this scheme, on or about

March 4, 1892, Searles entered into a contract with the de-

fendant Knight Company and individual stockholders

named, for the purchase of all the stock of that company,

and subsequently delivered to the defendants therefor in

exchange shares of the American Sugar Refining Company

;
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that on or about the same date Searles entered into a sim-

ilar contract with the Spreckels Company and individual

stockholders, and with the Franklin Company and stock-

holders, and with . the Delaware Sugar House and stock-

holders. It was further averred that the American Sugar

Refining Company monopolized the manufacture and

[4t] sale of refined sugar in the United States, and con-

trolled the price of sugar; that in making the contracts,

Searles and the American Sugar Eefining Company com-

bined and conspired with the other defendants to restrain

trade and commerce in refined sugar among the several

States and foreign nations, and that the said contracts were

made with the intent to enable the. American Sugar Refining

Company to restrain the sale of refined sugar in Pennsyl-

vania and among the several States, and to increase the reg-

ular price at which refined sugar was sold, and thereby to

exact and secure large sums of money from the State of

Pennsylvania, and from the other States of the United

States, and from all other purchasers, and that the same

was unlawful and contrary to the said act.

The biir called for answers under oath, and prayed

—

" 1. That all and each of the said unlawful agreements made and
entered into by and between the said defendants, on or about the

fourth day of March, 1892, shall be delivered up, cancelled, and de-

clared to be void ; and that the said defendants, the American Sugar
Refining Company and John E. Searles, Jr., be ordered to deliver to

the other said defendants respectively the shares of stock received by
them in performance of the said contracts ; and that the other said

defendants be ordered to deliver to the said defendants, the American
Sugar Refining Company and John E. Searles, Jr., the shares of stock

received by them respectively in performance of the said contracts.
" 2. That an injunction issue preliminary until the final determina-

tion of this cause, and perpetual thereafter, preventing and restrain-

ing the said defendants from the further performance of the terms
and conditions of the said unlawful agreements.

" 3. That an injunction may issue preventing and restraining the

said defendants from further and continued violations of the said act

of Congress, approved July 2, 1800.
" 4. Such other and further relief as equity and justice may require

in the premises."

Answers were filed and evidence taken, which was thus

[5] sufficiently summarized by Judge Butler in his opinion

in the Circuit Court:

" The material facts proved are that the American Sugar Refining

Co., one of the defendants, is incorporated under the laws of New Jer-
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sey, and has authority to purchase, refine, and sell sugar; that the
Franklin Sugar Refinery, the E. C. Knight Co., the Spreckels Sugar
Refinery, and the Delaware Sugar House, were incorporated under
the laws of Pennsylvania, and authorized to purchase, refine, and sell
sugar; that the four latter Pennsylvania companies were located in
Philadelphia, and prior to March, 1802, produced about thirty-three
per cent of the total amount of sugar refined in the United States,
and were in active competition with the American Sugar Refining Co.,
and with each other, selling their product \Aherever demand was found
for it throughout the United States; that prior to March, 1892, the
American Sugar Refining Co. had obtained control of all refineries in
the United States, excepting the four located in Philadelphia, and that
of the Revere Co. in Boston, the latter producing about two per cent
of the amount refined in this country ; that in March, 1892, the
American Sugar Refining Co. entered into contracts (on different
dates) with the stockholders of each of the Philadelphia corporations
named, whereby it purchased tlieir stock, paying therefor by transfers
of stock in its company ; that the American Sugar Refining Co. thus
obtained possession of the Philadelphia refineries and their business

;

that each of the purchases was made subject to the American Sugar
Refining Co. obtaining authority to increase its stock $25,000,000 ; that
this assent was subsequently obtained and the increase made ; tliat

there was no understanding or concert of action between the stock-

holders of the several Philadelphia companies respecting the sales,

but that those of each company acted independently of those of the
others, and in ignorance of what was being done by such others

;

that the stockholders of each company acted in concert with each
other, understanding and intending that all the stock and property of

the company should be sold ; that the contract of sale in each instance
left the sellers free to establish other refineries [6] and continue the
business if they should see fit to do so, and contained no provision re-

specting ti'ade or commerce in sugar, and that no arrangement or pro-

vision on this subject has been made since ; that since the purchase the

Delaware Sugar House Refinery has been operated in conjunction
with the Spreckles Refinery, and the E. C. Knight Refinery in connec-

tion with the Franklin, this combination being made apparently for

reasons of economy in conducting the business ; that the amount of

sugar refined in Philadelphia has been increased since the purchases;
that the price has been slightly advanced since that event, but is still

lower than it had been for some years before, and up to within a few
months of the sales ; that about ten per cent of the sugar refined and
sold in the United States is refined in other refineries than those con-

trolled by the American Sugar Refining Co.; that some additional

sugar is produced in Louisiana and some is brought from Europe,

but the amount is not large in either instance.

"^The object in purchasing the Philadelphia refineries was to obtain

a greater influence or more perfect control over the business of refin-

ing and selling sugar in this country."

The Circuit Court held that the facts did not show a con-

tract, combination, or conspiracy to restrain or monopolize

trade or commerce " among the several States or with foreign

nations," and dismissed the bill. 60 Fed. Rep. 306. The

cause was taken to the Circuit Court of Appeals for the Third

Circuit, and the decree affirmed. 60 Fed. Eep. 931. This
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appeal was then prosecuted. The act of Congress of July 2,

1890, c. 647, is as follows:

"Au act to protect trade and commerce against milawful restraints

and monopolies.
" Sec. 1. Every c-ontnct. combination in tlie form of trust or otlier-

wise, or conspirai'.v. in restraint of trade or commerce among the
several States, or ivith foreign nations, is hereliy declared to be illegal.

Every person who shall make any such contract or engage in any such
combination or conspiracy, shall be deemed guilty of a misdemeanor,
and, on conviction thereof, shall be punished by a fine not exceeding
five thousand dollars, or by imprisonment not exceeding one [7] year,

or l.iy both said punishments, in the discretion of the court.
" Sec. 2. Every person who shall monopolize, or attempt to monopo-

lize, or combine or conspire with any other person or persons, to

monopolize any part of the trade or commerce among the several

States, or with foreign nations, shall be deemed guilty of a misde-
meanor, and. on conviction thereof, shall be pimished by fine not
exceeding five thousand dollars, or by imprisonment not exceeding
one year, or b.v both said punishments, in the discretion of the court.

' Sec. 3. Every contract, C(nubination in form of trust or other-

wise, ov conspiracy, in restraint of trade or commerce in any Terri-
tory of the United States or of the District of Columbia, or in re-

straint of trade or commerce between any such Territory and another,
or between any such Territory or Territories and any State or States
or the District of Columbia, or with foreign nations, or between the
District of Columbia and any State or States or foreign nations, is

hereby declared illegal. Every person who shall make any such con-

tract or engage in any such combination or conspiracy, shall be deemed
guilty of a miodemeanor, and, on conviction thereof, shall be punished
by a fine not exceeding five thousand dollars, or by imprisonment not
exceeding one year, or by both said punishments, iti the discretion of

the court.
" Sec. 4. The several Circuit Courts of the United States are hereby

invested with jurisdiction to prevent and restrain- violations of this

act ; and it shall be the duty of the several district attorneys of the

United States, in their respective districts, under the direction of

the Attorney General, to institute proceedings in equity to prevent
and restrain such violations. Such proceedings may be by way of

petition setting forth the case and praying that such violation shall be
enjoined or otherwise prohibited. When the parties complained of

shall have been duly notified of such petition the court shall proceed,

as soon as may be, to the hearing and determination of the case;

and pending such petition and before final decree, the court may at

any time make such temporary [8] restraining order or prohibition
as shall be deemed just in the premises.

" Sec. 5. Whenever it shall appear to the court before which any
proceeding under section four of this act may be pending, that the

ends of justice require that other parties should be brought before
the court, the court may cause them to be summoned, whether they
reside in the district in which the court is held or not ; and subpoenas
to that end may be served in any district by the marshal thereof.

" Sec. G. Any property owned under any contract or by any com-
bination, or pursuant to any conspiracy (and being the subject
thereof) mentioned in section one of this act, and being in the course
of transportation from one State to another, or to a foreign country,
shall be forfeited to the United States, and may be seized and con-

demned by like proceedings as those provided by law for the for-
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feiture, seizure, and condemnation of property imported into the
United States contrary to law.

" Sec. 7. Any person \Yho shall be injured in his business or prop-
erty by any other person or enrporation by reason of anything for-
bidden or declared to be unlawful by this act, may sue therefor in
any Circuit Court of the United States in the district in which the
defendant resides or is found, without rt>si»eet to the amount in
controversy, and sTaall recover threefold the damages by him sus-
tained, and the costs of suit, including a reasonable attorney's fee.

" Sec. S. That the word ' iserson,' or ' persons,' wherever used in this
act, shall be deemed to include corporations and associations existing
under or authorized by the laws of either the United States, the laws
of any of the I'erritories, the laws of any State, or the laws of any
foreign country." 2() Stat. 209, c. 647.

Mr. Solicitor Geiieral and 3Jr. ,S. F. PhiU/ps, (with whom
was Mr. Attorney General on the brief,) for appellants.

Mr. John G. Johnson, (witli wliom was Mr. John E.
Parsons on the brief,) for appellees.

[9] Mr. Chief Justice Fuller, after stating the case de-

livered the opinion of the court.

By the purchase of the stock of the four Philadelphia

refineries, with shares of its own stock, the American Sugar
Refining Company acquired nearly complete control of the

manufacture of refined sugar within the United States. The
bill charged that the contracts under which these purchases

were made constituted combinations in restraint of trade, and
that in entering into them the defendants combined and con-

spired to restrain the trade and commerce in refined sugar

among the several States and with foreign nations, contrary

to the act of Congress of July 2, 1890.

The relief sought was the cancellation of the agreements

under which the stock was transferred ; the redelivery of the

stock to the parties respectively; and an injunction against

the further performance of the agreements and further viola-

tions of the act. As usual, there was a prayer for general re-

lief, but only such relief could be afforded under that prayer

as would be agreeable to the case made by the bill and con-

sistent with that specifically prayed. And as to the injunc-

tion asked, that relief was ancillary to and in aid of the pri-

mary equity, or ground of suit, and, if that failed, would fall

with it. That ground here was the existence of contracts to

11808—VOL 1—06 M 25
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monopolize interstate or international trade or commerce, and

to restrain such trade or commerce, which, by the provisions

of the act, could be rescinded, or operations thereunder ar-

rested.

In commenting upon the statute, 21 Jac. 1, c. 3, at the com-

mencement of chapter 85 of the third Institute, entitled

"Against ^Monopolists, Propounders, and Projectors," Lord

Coke, in language often quoted, said

:

" It appeai-etti by tlie preamble of this act (as a judgment in Par-

liament) that all grants of monopolies are against the ancient ancl

fundamental laws of this Kiugdome. And therefore it is necessary

to define what a momipjly is.

"A mouopol.v is an institution, or allowance by the King by his

grant, commission, or otiievwise to auv person or persons, bodies poli-

tique, or corporate, of or for the sole [10] buyiu':;, selling-, making,
working, or using of anything, whereby any person or persons, bjdies
politique, or corpjrate, are sought to be restrained of any freedome,
or liberty that they had before, or himlred in their lawfull trade.

"For the word monopoly, dicitur dcTtb rs /.lovn (i. solo,) Kal
TtooXkouai (i, rciiderc.) quod cut cum nuns solus aliquod i;cuus mcrcu-

twa: univcrsiiut ccndit. ut solus vcudat, pretium ad suiun Uhitum
statueus: hereof you may read more at large in that case. Triu. 44
Eliz. Lib. 11. f. 84, 85; ?o case de luouoijulics." 3 Inst. ISl.

Counsel contend that this definition, as explained by the

derivation of the word, may be applied to all cases in which
" one jDerson sells alone the Avhole of any kind of marketable

thing, so that only he can continue to sell it, fixing the price

at his own pleasure," whether by virtue of legislative grant

or agreement; that the monopolization referred to in the act

of Congress is not confined to the common law sense of the

term as implying an exclusive control, by authority, of one

branch of industry without legal right of any other person to

interfere therewith by competition or otherwise, but that it

includes engrossing as well, and covers controlling the market

by contracts securing the advantage of selling alone or exclu-

sively all, or some considerable portion, of a particular kind

of merchandise or Commodity to the detriment of the public

;

and that such contracts amount to that restraint of trade

or commerce declared to be illegal. But the monopoly and

restraint denounced by the act are the monopoly and re-

straint of interstate and international trade or commerce,

while the conclusion to be assumed on this record is that the

result of the transaction complained of was the creation of a

monopoly in the manufacture of a necessary of life.
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Ill the view which Ave take of the case, we need not discuss

whether because the tentacles which drew the outlying refin-

eries into the dominant corporation were separately put out,

therefore there was no combination to monopolize; or, be-

cause, according to political economists, aggregations of capi-

tal may reduce prices, therefore the objection to concentration

of power is relieved ; or, because others were theoretically left

[11] free to go into the business of refining sugar, and the

original stockholders of the Philadelphia refineries "after be-

coming stockholders of the American Company might go into

competition with themselves, or, parting with that stock,

might set up again for themselves, therefore no objectionable

restraint was imposed.

The fundamental question is, whether conceding that the

existence of a monopoly in manufacture is established by the

evidence, that monopolj^ can be directly suj^pressed under the

act of Congress in the mode attempted by this bill.

It cannot be denied that the power of a State to protect the

lives, health, and property of its citizens, and to preserve

good order and the public morals, " the power to govern

men and things within the limits of its dominion," is a power
originally and always belonging to the States, not surren-

dered by them to the general government, nor directly re-

strained by the Constitution of the United States, and essen-

tially exclusive. The relief of the citizens of each State

from the burden of monopoly and the evils resulting from

the restraint of trade among such citizens was left with the

States to deal with, and this court has recognized their pos-

session of that power even to the extent of holding that an

employment or business carried on by private individuals,

when it becomes a matter of such public interest and im-

portance as to create a common charge or burden upon the

citizen; in other words, when it becomes a practical monop-
oly, to which the citizen is compelled to resort and by means

of which a tribute can be exacted from the community, is

subject to regulation by state legislative power. On the

other hand, the power of Congress to regulate commerce

among the several States is also exclusive. The Constitution

does not provide that interstate commerce shall be free, but,

by the grant of this exclusive power to regulate it, it was left
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free except as Congress might impose restraints. Therefore

it has been determined that the failure of Congress to exer-

cise this exclusive power in any case is an expression of its

will that the subject shall be free from restrictions or imposi-

tions u23on it by the several States, and if a law passed by a

State in the exercise of its acknowledged powers comes into

conflict [12] Avith that will, the Congress and the State can-

not occupy the position of equal opposing sovereignties,

because the Constitution declares its supremacy and (hat of

the laws passed in pursuance thereof; and that which is not

supreme must yield to that which is supreme. " Commerce,

undoubtedly, is traffic," said Chief Justice Marshall, "but

it is something more; it is intercourse. It describes the

commercial intercourse between nations and parts of nations

in all its branches, and is regulated by prescribing rules for

carrying on that intercourse." That which belongs' to com-

merce is within the jurisdiction of the United States, but

that which does not belong to commerce is within the juris-

diction of the police power of the State. Gibbons v. Ogden,

9 Wheat. 1, 189, 210; Brown v. Maryland, 12 Wheat. 419,

448; The License Gases, 5 How. 504, 599; Mobile v. Kim-
ball, 102 U. S. 691 ; Bowman v. Chicago <& N. W. Railway,

125 U. S. 465 ; Leisy v. Hardin, 135 U. S. 100 ; In re Rahrer,

140 U. S. 545, 555.

'

The argument is that the power to control the manufac-

ture of refined sugar is a monopoly over a necessary of life,

to the enjoyment of which by a large part of the population

of the United States interstate commerce is indispensable, and

that, therefore, the general government in the exercise of the

power to regulate commerce may repress such monopoly

directly and set aside the instruments which have created it.

But this argument cannot be confined to necessaries of life

merely, and must include all articles of general consumption.

Doubtless the power to control the manufacture of a given

thing involves in a certain sense the control of its disposition,

but this is a secondary and not the primary sense; and al-

though the exercise of that power may result in bringing the

operation of commerce into play, it does not control it, and

affects it only incidentally and indirectly. Commerce suc-

ceeds to manufacture, and is not a part of it. The power to
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regulate commerce is the power to prescribe the rule by which
commerce shall be governed, and is a power independent of

the power to suppress monopoly. But it may operate in re-

pression of monopoly whenever that comes within the rules

b}' which commerce is governed or whenever the transaction

is itself a monopoly of commerce.

[13] It is vital that the independence of the commercial

power and of the police power, and the delimitation between

them, however sometimes perplexing, should always be recog-

nized and observed, for while the one furnishes the strongest

bond of union, the other is essential to the preservation of

the autonomy of the States as required by our dual form of

government; and acknowledged evils, however grave and

urgent they may appear to be, had better be borne, than the

risk be run, in the effort to suppress them, of more serious

consequences by resort to expedients of even doubtful coi:isti-

tutionality.

It will be perceived how far-reaching the proposition is

that the power of dealing with a monopoly directl}' may be

exercised by the general government whenever interstate or

international commerce may be ultimately affected. The

regulation of commerce applies to the subjects of commerce

and not to matters of internal police. Contracts to buy, sell,

or exchange goods to be transported among the several

States, the transportation and its instrumentalities, and arti-

cles bought, sold, or exchanged for the purposes of such tran-

sit among the States, or put in the way of transit, may be

regulated, but this is because they form part of interstate

trade or commerce. The fact that an article is manufactured

for export to another State does not of itself make it an arti-

cle of interstate commerce, and the intent of the manufac-

turer does not determine the time when the article or product

passes from the control of the State and belongs to commerce.

This was so ruled in Coe v. Errol, 116 U. S. 517. 525, in

which the question before the court was whether certain logs

cut at a place in New Hampshire and hauled to a river town

for the purpose of transportation to the State of Maine were

liable to be taxed like other property in the State of New
Hampshire. Mr. Justice Bra,dley, delivering the opinion
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of the court, said :
" Does the owner's state of mind in rela-

tion to the goods, that is, his intent to export them, and his

partial preparation to do so, exempt them from taxation?

This is the precise question for solution. . . . There

must be a point of time when they cease to be governed ex-

clusively by the domestic [14] law and begin to be governed

and protected by the national law of commercial regulation,

and that moment seems to us to be a legitimate one for this

purpose, in which they commence their final movement from

the State of their origin to that of their destination."

And again, in Kvhl v. Pearson, 128 U. S. 1, 20, 21, 22,

where the question was discussed whether the right of a State

to enact a statute prohibiting within its limits the manufac-

ture of intoxicating liquors, except for certain purposes,

could be overthrown by the fact that the manufacturer in-

tended to export the liquors when made, it was held that the

intent of the manufacturer did not determine the time when

the article or product passed from the control of the State

and belonged to commerce, and that, therefore, the statute,

in omitting to cxcciit from its operation the manufacture of

intoxicating liquors within the limits of the State for export,

did not constitute an unauthorized interference with the

right of Congress to regulate commerce. And Mr. Justice

Lamar remarked: "No distinction is more popular to the

common mind, or more clearly expressed in economic and

political literature, than that between manufacture and com-

merce. Manufacture is transformation—the fashioning of

raw materials into a change of form for use. The functions

of commerce are ditferent. The buying and selling and the

transportation incidental thereto constitute commerce; and

the regulation of commerce in the constitutional sense em-

braces the regulation at least of such transportation. . . .

If it be held that the term includes the regulation of all such

manufactures as are intended to be the subject of commercial

transactions in the future, it is impossible to deny that it

would also include all productive industries thai contemplate

the same thing. The result would be that Congress would

be invested, to the exclusion of the States, with the power to

regulate, not only manufacturers, but also agriculture, horti-

culture, stock raising, domestic fisheries, mining—in short,

Digitized by Microsoft®



UNITED STATES V. E. C. KNIGHT CO. 391

Opinion of the Court.

every branch of human industry. For is there one of them
that does not contemplate, more or less clearly, an interstate

or foreign market? Does not the wheat grower of the

Northwest or the cotton planter of the [15] South, plant,

cultivate, and harvest his crop with an eye on the prices at

Liverpool, New York, and Chicago? The power being

vested in Congress and denied to the States, it would
follow as an inevitable result that the duty would devolve on
Congress to regulate all of these delicate, multiform and vital

interests—interests which in their nature are and must be

local in all the details of their successful management. . . .

The demands of such a supervision would require, not uni-

form legislation generally applicable throughout the United

States, but a swarm of statutes only locally applicable and

utterly inconsistent. Any movement toward the establish-

ment of rules of production in this vast country, with its

many different climates and opportunities, could only be at

the sacrifice of the peculiar advantage of a large part of

the localities in it, if not of every one of them. On the other

hand, any movement toward the local, detailed and incon-

gruous legislation required by such interpretation would be

about the widest possible departure from the declared object

of the clause in question. Nor this alone. Even in the ex-

ercise of the power contended for, Congress would be confined

to the regulation, not of certain branches of industry, how-

ever numerous, but to those instances in each and every branch

where the producer contemplated an interstate market.

These instances would be almost infinite, as we have seen;

but still there would always remain the possibility, and often

it would be the case, that the producer contemplated a domes-

tic market. In that case the supervisory power must be exe-

cuted by the State; and the interminable trouble would be

presented, that whether the one power or the other should

exercise the authority in question would be determined, not

by any general or intelligible rule, but by the secret and

changeable intention of the producer in each and every act of

production. A situation more paralyzing to the state gov-

ernments, and more provocative of conflicts between the gen-

eral government and the States, and less likely to have been

what the framers of the Constitution intended, it would be
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difficult to imagine.'" And see Veazie v. Moor, 14 How. 568,

574.

In G'Jjhons v. Ogden, Brov:n v. Maryland, and other cases

[16] often cited, the state laws, which were held inoperative,

were instances of direct interference with, or regulations of,

interstate or international commerce
;
yet in Kidd v. Pearson

the r.ifusal of a State to allow articles to be manufactured

within her borders even for export was held not to directly

affect external commerce, and st:ite Icfri-lation which, in a.

great variety of ways, affected inter-tale commerce and per-

sons eniraff^d in it, has been frequently sustained l^r-cause the

interference was not direct.

Contract':, combinations, cr coji-piracic- to control domestic

enterprise in manufacture, aiiriculture, mining, production in

all its form-, or to rai-e or lower pric-s or v»-ages. might un-

C{ue-tionably tend to restrain external as Avell as domestic

trade, but the re-traint would he an indirect r.-snlt. however

inevitable and whatever it- extent, and such re-ult would not

necessarily determine the object of the contract, combination,

or conspiracy.

Again, all the authorities agref that in order to vitia.te a

contract or combination it is not e--ential that its result

should be a complete monopoly: it i- sirfficient if it really

tends to that end and to deprive the public of the advantages

which flow from free competition. Slight reflection will

show that if the national power extends to all contracts and

combinations in manufacture, agriculture, mining, and other

productive industries, whose ultimate result may affect ex-

ternal commerce, comparatively little of business operations

and affairs would be left for state control.

It was in the light of well-settled principl'-s that the act of

July •>. I'^'M). wa'r framed. Congress did not attempt thereby

to assert the j^ower to deal with monopoly directly as such ; or

to limit and re-trict the riglit- of corporations created by the

State- or the citizens of the States in the acquisition, control,

or disposition of property; or to regulate or prescribe the

price or prices at which such proj^erty or the products thereof

should be sold ; or to make criminal the acts of persons' in the

acquisition and control of property which the States of their

residence or creation sanctioned or permitted. Aside from
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the provisions applicable where Congress might exercise mu-
[17]nicipal power, what the law struck at was combinations,

contracts, and conspiracies to monopolize trade and commerce

among the several States or with foreign nations; but the

contracts and acts of the defendants related exclusively to

the acquisition of the Philadelphia refineries and the business

of sugar refining in Pennsylvania, and bore no direct relation

to commerce between the States or with foreign nations.

The object was manifestly private gain in the manufacture

of the commodity, but not through the control of interstate

or foreign commerce. It is true that the bill alleged that

the products of these refineries were sold and distributed

among the several States, and that all the companies were

engaged in trade or commerce with the several States and

with foreign nations ; but this was no more than to say that

trade and commerce served manufacture to fulfil its function.

Sugar was refined for sale, and sales were probably made at

Philadelphia for consumption, and undoulDtedly for resale

by the first purchasers throughout Pennsylvania and other

States, and refined sugar was also forwarded by the com-

panies to other States for sale. Xevertheless it does not

follow that an attempt to monopolize, or the actual monopoly

of, the manufacture was an attempt, whether executory or

consummated, to monopolize commercp. even though, in order

to dispose of the product, the instrumentality of commerce

was necessarily invoked. There was nothing in the proofs

to indicate any intention to put a restraint upon trade or

commerce, and the fact, as we have seen, that trade or com-

merce might be indirectly affected was not enough to entitle

complainants to a decree. The subject-matter of the sale

was shares of manufacturing stock, and the relief sought was

the surrender of property which had already passed and the

suppression of the alleged monopoly in manufacture by the

restoration of the status rpjo before the transfers
;
yet the act

of Congress only authorized the Circuit Courts to proceed by

way of preventing and restraining violations of the act in

respect of contracts, combinations, or conspiracies in restraint

of interstate or international trade or commerce.

The Circuit Court declined, upon the pleadings and proofs,

[18] to grant the relief prayed, and dismissed the bill, and
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we are of opinion that the Circuit Court of Appeals did not

err in affirming that decree.

Decree afprmed.

Me. Justice Haelan, dissenting.

Prior to the 4th day of March, 1802, the American Sugar

Refining Comiian}^, a corporation organized under a general

statute of New Jersey for the purpose of buying, manufac-

turing, refining, and selling sugar in dijfcrent farts of the

country^ had obtained the control of all the sugar refineries

in the United States except five, of which four wore owned

and operated by Pennsyh^ania corporations—the E. C. Knight

Company, the Franlclin Sugar Refining Company, Spreckels'

Sugar Refining Company, and the Delaware Sugar House

—

and the other, by the Revere Sugar Refinery of Boston.

These five corjiioralions were all in active competition with

the American Sugar Refining Company and with each other.

The product of the Pennsylvania companies was about thirty-

three per cent, and that of the Boston company about (wo

per cent, of the entire quantity of sugar refined in the United

States.

In March, 1892, by means of contracts or arrangements

with stockholders of the four Pennsylvania companies, the

New Jersey corporation—using for that purpose its own
stock—purchased the stock of those companies, and thus ob-

tained absolute control of the entire business of sugar refin-

ing in the United States except that done by the Boston com-

pany, which is too small in amount to bt' regarded in this

discussion.

" The object," the court below said, " in purchasing the

Philadelphia refineries was to obtain a greater influence or

more perfect control over the Inmnenx of refining and selling

su.a;ar in this conntrgP This characterization of the object

for which this stupendous combination was formed is prop-

erly accepted in the opinion of the court as justified by the

proof. I need not therefore anah'ze the evidence ujjon this

point. In its consideration of the important constitutional

question presented, this court assumes on the record before us

[19] that the result of the transactions disclosed by the

pleadings and i^roof was the creation of a monopoly in the
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manufacture of a necessary of life. If this combination, so far

as its operations necessarily or directly affect interstate com-

merce, cannot be restrained or suppressed under some power

granted to Congress, it will be cause for regret that the patri-

otic statesmen who framed the Constitution did not foresee

the necessity of investing the national government with power

to deal with gigantic monopolies holding in their grasp,

and injuriously controlling in their own interest, the entire

trade among the States in food products that are essential to

the comfort of every household in the land.

The court holds it to be vital in our system of government

to recognize and give effect to both the commercial power of

the nation and the police powers of the States, to the end

that the Union be strengthened and the autonomy of the

States preserved. In this view I entirely concur. Un-

doubtedly, the preservation of the just authority of the States

is an object of deep concern to every lover of his country.

No greater calamity could befall our free institutions than the

destruction of that authority, by whatever means such a re-

sult might be accomplished. " Without the States in union,"

this court has said, '' there could be no such political body as

the United States."' Lane Govnty v. Oregon, 7 Wall. 71. 76.

But it is equally true that the preservation of the just author-

ity of the General Government is essential as well to the

safety of the States as to the attainment of the important

ends for which that government was ordained by the People

of the United States; and the destruction of that authority

would be fatal to the peace and well-being of the American

people. The Constitution which enumerates the power-

committed to the nation for objects of interest to the people

of all the States should not, therefore, be subjected to an

interpretation so rigid, technical, and narrow, that those

objects cannot be accomplished. Learned counsel in Gih-

ions V. Ogdeh, 9 "Wheat. 1, 187, having suggested that the

Constitution should be strictly construed, this court, speaking

by Chief Justice Marshall, said that when the original States

" converted their league into a [20] government, when they

converted their Congress of Ambassadors, deputed to delib-

erate on their common concerns, and to recommend measures

of general utility, into a legislature empowered to enact laws
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on the most interesting subjects, the whole character in which

the States appear underwent a change, the extent of which

must be determined by a fair consideration of the instrument

by which that change was effected." " What do gentlemen

mean," the court inquired, " by a strict construction ? If

they contend only against that enlarged construction, which

would extend words beyond their natural and obvious import,

one might question the application of the term, but should

not controvert the principle. If they contend for that nar-

row construction which, in support of some theory not to be

found in the Constitution, would deny to the government

those powers which the words of the grant, as usually under-

stood, import, and which are consistent with the general

views and objects of the instrument—for that narrow con-

struction, Avhich would cripple the government, and render

it unequal to the objects for which it is declared to be insti-

tuted, and to which the powers given, as fairly understood,

render it competent—then we cannot perceive the propriety

of this strict construction, nor adopt it as the rule by which

the Constitution is to be expounded." p. 188. On the same

occasion the principle was announced that the objects for

which a power was granted to Congress, especially when

those objects are expressed in the Constitution itself, should

have great influence in determining the extent of any given

power.

Congress is invested with power to regulate commerce with

foreign nations and among the several States. The power to

regulate is the power to prescribe the rule by which the sub-

ject regulated is to be governed. It is one that must be exer-

cised whenever necessary throughout the territorial limits of

the several States. Goliens v. Virginia, 6 Wheat. 264, 413.

The power to make these regulations " is complete in itself,

may be exercised to its utmost extent, and acknowledges no

limitations, other than are prescribed in the Constitution."

It is plenary because vested in Congress " as absolutely as it

[21] would be in a single government having in its constitu-

tion the same restrictions on the exercise of the power as are

found in the Constitution of the United States." It may be

exercised " whenever the subjects exists." Gihions v. Ogden,

9 Wheat. 1, 195, 196. In his concurring opinion in that case,
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Mr. Justice Johnson observed that the grant to Congress of

the power to regulate commerce carried with it the whole sub-

ject, leaving nothing for the State to act upon, and that " if

there was any one object riding over every other in the

adoption of the Constitution, it was to keep commercial in-

tercourse among the States free from all invidious and par-

tial restraints." p. 231. " In all commercial regulations

we are one and the same people." Mr. Justice Bradley,

speaking for this court, said that the United States are but

one country, and are and must be subject to one system of

regulations in respect to interstate commerce. Rohhins v.

Shelhy Taxing District, 120 U. S. 489, 494.

What is commerce among the States? The decisions of

this court fully answer the question. " Commerce, undoubt-

edly, is traffic, but it is something more : it is intercourse. It

does not embrace the completely interior traffic of the respec-

tive States—that which is " carried on between man and man
in a State, or between different parts of the same State and

which does not extend to or affect other States "—but it does

embrace ''. every species of commercial intercourse " between

the United States and foreign nations and among the States,

and, therefore, it includes such traffic or trade, buying, sell-

ing, and interchange of commodities, as directly affects or nec-

essarily involves the interests of the People of United States.

" Commerce, as the word is used in the Constitution, is a

unit," and " cannot stop at the external boundary line of each

State, but may be introduced into the interior." " The ge-

nius and character of the whole government seem to be, that

its action is to be applied to all the external concerns of the

nation, and to those internal concerns which afect the States

generally.''''

These principles were announced in Gibhons v. Ogden, and

have often been approved. It is the settled doctrine of this

[32] court that interstate commerce embraces something

more than the mere physical transportation of articles of

property, and the vehicles or vessels by which such trans-

portation is effected. In County of Mobile v. Kimball, 102

U. S. 691, 702, it was said that " commerce with foreign

countries and among the States, strictly considered, consists

in intercourse and traffic, including, in these terms, naviga-
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tion and the transportation and transit of persons and prop-

erty, as iccll as the purchase, sale, and exchange of commodi-

ties." In Gloucester Ferry Go. v. Pennsylvania, 114 U. S.

196, 203, the language of the court was :
" Commerce among

the States consists of intercourse and traffic between their

citizens, and includes the transportation of persons and

property, aiicl the navigation of public waters for that pur-

pose, as veil as the purchase, sale, and exchange of com-

modities. The poAver to regulate that commerce, as well as

comniei'ce with foreign nations, vested in Congxess, is the

power to prescribe the rules by which it shall be governed,

that is, the conditions upon which it shall be conducted; to

determine when it shall be free, and when subject to duties

or other exactions." In Kidd v. Pearson, 128 U. S. 1, 20,

it was said that " the buying and selling, and the transporta-

tion incidental thereto constitute commerce." Interstate

commerce does not, therefore, consist in transportation siiri-

pl3^ It includes the purchase and sale of articles that are

intended to be transported from one State to another—every

species of commercial intercourse among the States and with

foreign nations.

In the light of these principles, determining as well the

scope of the power to regulate commerce among the States as

the nature of such commerce, we are to inquire whether the

act of Congress of July 2, 1890, c. 647, entitled ''An act to

protect trade and commerce against unlawful restraints and

monopolies," 26 Stat. 209, is repugnant to the Constitution.

By that act " every contract, combination in the form of

trust or otherwise, or conspiracy, in restraint of trade or com-

merce among the several States or with foreign nations," is

declared to be illegal, and every person making any such

contract, or engaging in any such combination or conspiracy,

[23] is to be deemed guilty of a misdemeanor, and punish-

able, on conviction, by a fin^ -not exceeding five thousand

dollars, or by imprisonment not exceeding one year, or by

both said punishments in the discretion of the court. § 1. It

is also made a misdemeanor, punishable in like manner, fdr

any person to " monopolize, or attempt to monopolize, or

combine or conspire with any other person or persons to

monopolize, any part of the trade or commerce among the
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set'eml States or with foi^eign nations." § 2. The act also de-

clares illegal " every contract, combination in form of trust

or otherwise, or conspiracy, in restraint of trade or com-

merce in any Territory of the United States or of the District

of Columbia, or in restraint of trade or commerce between

any such Territory and another, or between any such Terri-

tory or Territories or any State or States or the District of

Columbia, or with foreign nations, or between the District of

Columbia and any State or States or foreign nations," and

prescribes the same punishments for every person making
any such contract, or engaging in any such combination or

conspiracy. § 3.

The fourth section of the act is in these words :
" Sec. 4.

The several Circuit Courts of the United States are hereby

invested with jurisdiction to prevent and restrain violations

of this act; and it shall be the duty of the several district

attorneys of the United States, in their respective districts,

under the direction of the Attorney General, to institute

proceedings in equit}' to prevent and restrain such violations.

Such proceedings may be by way of petition setting forth

the case and praying that such violation shall be enjoined

or otherwise prohibited. When the parties complained of

shall have been duly notified of such petition the court shall

proceed, as soon as may be, to the hearing and determination

of the case; and pending such petition and before final de-

cree, the court may at any time make such temporary restrain-

ing order or prohibition as shall be deemed just in the

premises."

It would seem to be indisputable that no combination of

corporations or individuals can, of right, impose unlawful

restraints upon interstate trade, whether upon transportation

or upon such interstate intercourse and traffic as precede

trans- [24] portation, any more than it can, of right, impose

unreasonable restraints upon the completely internal traffic

of a State. The supposition cannot be indulged that this

general proposition will be disputed. If it be true that a

combination of corporations or individuals may, so far as

the power of Congress is concerned, subject interstate trade,

in any of its stages, to unlawful restraints, the conclusion

is inevitable that the Constitution has failed to accomplish
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one primary object of the Union, which was to place com-

merce among tlie States under the control of the common

government of all the people, and thereby relieve or protect

it against burdens or restrictions imposed, by whatever

authority, for the benefit of particular localities or special

interests.

The fundamental inquiry in this case is, "What, in a legal

sense, is an unlawful restraint of trade?

Sir "William Erie, formerly Chief Justice of the Common
Pleas, in his essay on the Law Eelating to Trades Unions,

well said that " restraint of trade, according to a general

principle of the conmion law, is unlawful ;" that " at common
law every person has individualh', and the puhlic also have

collectively, a right to require that tlie course of trade should

be kept free fro'in uureasonaljle ohstruction ; " and that " the

right to a free course for trade is of great importance to

commerce and productive industry, and has been carefully

maintained by those who hiive administered the common
law." pp. 6, 7, 8.

There is a partial restraint of trade which, in certain cir-

cumstances, is tolerated by the law. The rule upon that

subject is stated in Oregon Steam Nav. Go. v. Winsor, 20

Wall. 64, 66, where it was said that " an agreement in general

restraint of trade is illegal and void ; but an agreement which

operates merely in partial restraint of trade is good, provided

it be not unreasonal^le and there be a consideration to sup-

port it. In order that it may not be unreasonable, the re-

straint imposed must not be larger than is required for the

necessary protection of the party with whom the contract is

made. Horner v. Graves, 7 Bing. 735, 743. A contract,

even on good consideration, not to use a trade anywhere in

England is held void in that country as being too general a

restraint of trade."

[25] But a general restraint of trade has often resulted

from coTnlnnations formed for the purpose of controlling

prices by destroying the opportunity of buyers and- sellers

to deal with each other upon the basis of fair, open, free

competition. Combinations of this character have frequently

been the subject of judicial scrutiny, and have always been

condemned as illegal because of their necessary tendency to
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restrain trade. Such combinatioias are against common right

and are crimes against the public. To some of the cases of

that character it will be well to refer.

In Morris Run Coal Co. v. Barclay Coal Co., 68 Penn. St.

173, 184, 186, 187, the principal question was as to the

validity of a contract made between five coal corporations of

Pennsjdvania, by which they divided between themselves two
coal regions of which they had the control. The referee in

the case found that those companies acquired under their

arrangement the power to control the entire market for bitu-

minous coal in the northern part of the State, and their com-
bination was, therefore, a restraint upon trade and against

public policy. In response to the suggestion that the real

purpose of the combination was to lessen expenses, to ad-

vance the quality of coal, and to deliver it in the markets

intended to be supplied in the best order to the consumer, the

Supreme Court of Pennsylvania said :
" This is denied by

the defendants; but it seems to us it is immaterial whether

these positions are sustained or not. Admitting their correct-

ness, it does not follow that these advantages redeem the

contract from the obnoxious effects so strikingly presented

by the referee. The important fact is that these companies

control this immense coal field ; that it is the great source of

supply of bituminous coal to the State of New York and

large territories westward ; that by this contract they control

the price-of coal in this extensive market, and make it bring

sums it would not command if left to the natural laws of

trade; that it concerns an article of jprime necessity for many
uses; that its operation is general in this large region, and

affects all who use coal as a fuel, and this is accomplished by a

combination of all the companies engaged in this branch of

business [26] in the large region where they operate. The
combination is wide in scope, general in its influence, and in-

jurious in effects. These being its features, the contract is

against public policy, illegal, and therefore void." Again,

in the same case: "The effects produced on the public in-

terests lead to the consideration of another feature of great

weight in determining the illegality of the contract, to wit.

the combination resorted to by these five companies. Singly
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each might have suspended deliveries and sales of coal to

suit its own int-erests, and might have raised the price, even

though this might have been detrimental to the public in-

terest. There is a certain freedom which must be allowed to

every one in the management of his own affairs. "Wlien

competition is left free, individual error or folly will gen-

erally find a correction in the conduct of others. But here

is a combination of all the companies operating in the Bloss-

burg and Barclay mining region;-, and controlling their en-

tire productions. They have combined together to govern

the suppW and the price of coal in all the markets from the

Hudson to the JVIississippi rivers, and from Pennsylvania

to the lakes. This combination has a power in its con-

federated forjn Avhich no individual action can confer. The

public interest must succumb to it, for it has left no com-

petition free to correct its baleful influence. Wlien the sup-

ply of coal is suspended the demand for it becomes importu-

nate, and jDrices must rise. Or if the supply goes forward,

the price fixed by the confederates must accompany it. The

domestic hearth, the furnaces of the iron master, and the fires

of the manufacturer, all feel the restraint, while many de-

pendent hands are paralyzed and hungry mouths are stinted.

The influence of a lack of supply or a rise in the price of an

article of such prime necessity cannot be measured. It per-

meates the entire mass of community, and leaves few of its

members untouched by its withering blight. Such a combi-

nation is more than a contract ; it is an otfence. ' I take it,'

said Gibson, J., ' a combination is criminal whenever the act

to be done has a necessary tendency to prejudice, the public

or to oppress individuals, by unjustly subjecting them to the

power of the confederates, and giving effect to the purpose of

the [37] latter, whether of extortion or of mischief.' Com-
monwealth V. Carlisle, Brightly, (Penn.,) 40. In all such

combinations where the purpose is injurious or unlawful,

the gist of the offence is the conspiracy. Men can often do

by the combination of many what severally no one could

accomplish, and even what when done by one would be inno-

cent." " There is a potency in numbers when combined,

which the law cannot overlook, where injury is the conse-

quence."
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This case in the Supreme Court of Pennsj^lvania was cited

with approval in Amot v. Pittston <d& Elmira Coal Co., 68

N. Y. 558, 565, which involved the validity of a contact be-

tween two coal companies, the object and effect of which was
to give one of them the monopaly of the trade in coal in a

particular region, by which the price of that commodity
could be artificially enhanced. The Court of Appeals of

New York held that '' a combination to effect such a purpose

is inimical to the interests of the public, and that all con-

tracts designed to effect such an end are contrary to public

policy, and therefore illegal. ... If they should be sus-

tained, the prices of articles of pure necessity, such as coal,

flour and other indispensable commodities, might be artifi-

cially raised to a ruinous extent far exceeding any naturally

resulting from the proportion between supply and demand.
No illustration of the mischief of such contracts is perhaps

more apt than a monopoly of anthracite coal, the region of

the production of Avhich is known to be limited." See also

Hooker v. Vandewater, 4 Denio, 351, 352; Stanton v. Allen,

5 Denio, 434; Saratoga Bank v. King, 44 N. Y. 87.

In Central Ohio Salt Co. v. Guthne, 35 Ohio St. 666, 672,

the jDrincipal question was as to the legality of an association

of substantially all the manufacturers of salt in a large salt

producing territorj'. After adverting to the rule that con-

tracts in general restraint of trade are against public policy,

and to the agreement there in question, it was said :
" Public

policy, unquestionablj', favors competition in trade to the

end that its Commodities may be afforded to the consumer as

cheaply as possible, and is opposed to monopolies, which
tend to advance market prices, to the injury of the general

public. [28] . . . The clear tendency of such an agree-

ment is to establish a monopoly, and to destroy competition

in trade, and for that reason, on grounds of public policy,

the courts will not aid in its enforcement. It is no answer

to sa}' that competition in the salt trade was not in fact de-

stroyed, or that the price of the commodity was not unrea-

sonably advanced. Courts will not stop to inquire as to the

degree of injury inflicted upon the public; it is enough to

know that the inevitable tendency of such contracts is inju-

rious to the public."
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In C 'raft v. McConoiighy, 79 Illinois, 34C, 349, 360, which

related to a combination between all the grain dealers of n

particular town to stifle competition, and to obtain control

of the price of grain, the Supreme Court of Illinois said:

" "VATiile the argument, upon- its face, would seem to indicate

that the parties had formed a copartnership for the purpose

of trading in grain, yet, from the terms of the contract, and

the other proof in the record, it is apparent that the true

object was, to form a secret combination which would stifle

all competition, and enable the parties, by secret and fraudu-

lent means, to control the price of grain, cost of storage, and

expense of shipment. In other words, the four firms, by a

shrewd, deep-laid, secret combination, attempted to control

and monopolize the entire grain trade of the~ town and sur-

rounding country. That the effect of this contract was to

restrain the trade and commerce of the country, is a propo-

sition that cannot be successfully denied. We understand

it to be a well-settled rule of law, that an agreement in gen-

eral restraint of trade is contrary to public policy, illegal

and void, but an agreement in partial or particular restraint

upon trade has been held good, where the restraint was only

partial, consideration adequate, and the restriction reason-

able." " While these parties were in business, in competi-

tion with each other, they had the undoubted right to estab-

lish their own rates for grain stored and commissions for

shipment and sale. They could pay as high or low a price

for grain as they saw proper, and as they could make con-

tracts with the producer. So long as competition was free,

the interest of the public was safe. The laws of trade, in

connection with the right of competition, were all the

[29] guaranty the public required, but the secret combina-

tion created by the contract destroyed all competition and

created a monopoly against which the public interest had

no protection."

These principles were applied in People v. Chicago Gas

Trust Co., 130 Illinois, 269, 292, 297, which involved the valid-

ity of a corporation formed for the "purpose of operating gas

works, and of manufacturing and selling gas, and which, for

the purpose of destroying competition, acquired the stock of

four other gas companies, and thereby obtained a monopoly
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in the business of furnishing illuminating gas to the city of
Chicago and its inhabitants. The court, in declaring the or-

ganization of the comi^any to be illegal, said :
" The fact that

the appellee, almost immediately after its organization,

bought up a majority of the shares of stock of each of these

companies, shows that it was not making a mere investment
of surplus funds, but that it designed and intended to bring
the four companies under its control, and by crushing out

competition to monopolize the gas business in Chicago."
•' Of Avhat avail," said the court, " is it that any number of

gas companies may be formed under the general incorpora-

tion law, if a giant trust company can be clothed with the

power of buying up and holding the stock and property of

such companies, and, through the control thereby attained,

can direct all their operations and weld them into one huge
combination?"

So, in hidia Bagging Association v. Kock, 14 La. Ann.
168. Avhere the court passed upon the legality of an associa-

tion of various commercial firms in New Orleans that were

engaged in the sale of India bagging, it was said :
" The

agreement between the parties was palpably and unequivo-

cably a combination in restraint of trade, and to enhance

the price in the market of an article of primary necessity

to cotton planters. Such combinations are contrary to pub-

lic order, and cannot be enforced in a court of justice."

In Santa Clara Mill d; Lumber Co. v. Hayes, 76 Cali-

fornia, 387, 390, which related to a combination, the result

of certain contracts among certain manufacturers, the court

found that the object, purpose, and consideration of those

contracts was to form a combination among all the manufac-

turers of lumber [30] at or near a particular place, for the

sole purpose of increasing the price of that article, limiting

the amount to be manufactured, and giving certain parties

the control of all lumber manufactured near that place for

the year 1881, and of the supply for that year in specified

counties. It held the combination to be illegal, observing

that " among the contracts illegal under the common law,

because opposed to public policy, were contracts in general

restraint of trade: contracts between individuals to prevent

competition and .keep up the price of articles of utility."
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It further said that while the courts had nothing to do \yitl)

the results naturally flowing from the laws of demand and

su])plj% they would not respect agreements made for the pur-

pose of " taking trade out of the realm of competition, and

thereby enhancing or depressing prices of commodities."

A leading case on the question as to what combinations are

illegal as being in general restraint of trade, is Richardson

V. Biilil, 11 Michigan, 632, 635, 657, 660, which related to

certain agreements connected with the business and opera-

tions of the Diamond Match Company. From the report of

the case it apjaears that that company was organized, under

the laws of Connecticut, for the purpose of uniting in one

corporation all the match manufactories in the United States,

and to monopolize and control the business of making all

the friction matches in the country, and establish the price

thereof. To that end it became necessary, among other

things, to buy many plants that had become established or

were about to be established, as well as the property used in

connection therewith. Chief Justice Sherwood of the Su-

preme Court of j\Iichigan said :
" The sole object of the

corporation is to make money by having it in its power to

raise the price of the article, or diminish the quantity to be

made and used, at its jileasure. Thus both the supply of the

article and the price thereof are made to depend upon the

action of a half dozen individuals, more or less, to satisfy

their cupidity and avarice, who may hapjjen to have the con-

trolling interest in this corjDoration—an artificial person,

governed by a single motive or jDurpose, which is to accumu-

late money regardless of the wants or neces- [31] sities of

over 60,000,000 people. The article thus completely under

their control, for the last fifty years, has come to be re-

garded as one of necessity, not only in every household in

the land, but one of daily use by almost ev^ry individual in

the country. It is difficult to conceive of a monopoly which

can affect a greater number of people, or one more extensive

in its effect on the country, than that of the Diamond Match
Company. It was to aid that company in its purposes and

in carrying out its object that the contract in this case was

made between those parties, which we are now asked to aid

in enforcing. Monopoly in trade, or in any kind of business
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in this country, is odious to our form of government. It is

sometimes permitted to aid the government in carrying on
a great public enterprise or public worli under govermnental
control in the interest of the public. Its tendency is, how-
ever, destructive of free institutions and repugnant to the in-

stincts of a free people, and contrary to the whole scope and
spirit of the Federal Constitution, and is not allowed to

exist under express provisions in several of our state con-

stitutions. . . . All combinations among persons or cor-

porations for the purpose of raising or controlling the prices

of merchandise, or any of the necessaries of life, are mo-
nopolies and intolerable ; and ought to receive the condemna-
tion of all courts."

In the same case, Mr. Justice Champlin, with whom Mr.

Justice Campbell concurred, said :
" There is no doubt that

all the parties to this suit were active participants in perfect-

ing the combination called ' The Diamond Match Company,'
and that the present dispute grows out of that transaction,

and is the fruit of the scheme by which all competition in the

manufacture of matches was stifled, opposition in the business

crushed, and the whole business of the country in that line

engrossed by the Diamond Match Company. Such a vast

combination as has been entered into under the above name
is a menace to the public. Its object and direct tendency is to

prevent free and fair competitiori, and control prices through-

out the national domain. It is no answer to say that this

monopoly has in fact reduced the price of friction matches.

That policy may have been necessary to crush competition.

[32] The fact exists that it rests in the discretion of this

company at any time to raise the price to an exorbitant de-

gree. Such combinations have frequently been condemned
by courts as unlawful and against public policy." See also

Raymond v. Leavitt, 46 Michigan, 447, and Texas Standard

Oil Co. V. Adoue, 83 Texas, 650.

This extended reference to adjudged cases relating to un-

lawful restraints upon the interior traffic of a State has been

made for the purpose of showing that a combination such as

that organized under the name of the American Sugar Eefin-

ing Company has been uniformly held by the courts of the

States to be against public policy and illegal because of its
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necessary tendency to impose improper restraints upon trade.

And such, I take it, w'ould be the judgment of any Circuit

Court of the United States in a case between parties in which

it became necessary to determine the question. The judg-

ments of the state courts rest upon general principles of law,

a.nd not necessarily upon statutory provisions expressly con-

demning restraints of trade imposed by or resulting from

combinations. Of course, in view of the authorities, it Avill

not be doubted that it would be competent for a State, under

the power to regulate its domestic commerce and for the pur-

pose of protecting its people against fraud and injustice, to

make it a public oifence punishable by fine and imprisonment,

for individuals or corporations to make contracts, form com-

binations, or engage in conspiracies, which unduly restrain

trade or commerce carried on within its limits, and also to

authorize the institution of proceedings for the purpose of

annulling contracts of that character, as well as of preventing

or restraining such combinations and conspiracies.

But there is a trade among the several States Avhich is dis-

tinct from that carried on within the territorial limits of a

State. The regulation and control of the former is com-

mitted by the national Constitution to Congress. Commerce
among the States, as this court has declared, is a unit, and in

respect of that commerce this is one country, and we are one

people. It may be regulated by rules applicable to every part

of the United States, and state lines and state jurisdiction

cannot [33] interfere with the enforcement of such rules.

The jurisdiction of the general government extends over

every foot of territory within the United States. Under the

power with which it is invested. Congress may remove unlaAv-

ful obstructions, of whatever kind, to the free course of trade

among the States. In so doing it would not interfere with

the " autonomy of the States," because the power thus to pro-

tect interstate commerce is expressly given by the people of

all the States. Interstate intercourse, trade, and traffic is

absolutely free, except as such intercourse, trade, or traffic

may be incidentally or indirectly affected by the exercise by

the States of their reserved police powers. Sherlock v.

A llhig. 93 U. S. 99, 103. It is the Constitution, the supreme

law of the land, which invests Congress with power to pro-
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tect commerce among the States against burdens and exac-

tions arising from unlawful restraints by whatever authority

imposed. Surely a right secured or granted by that instru-

ment is under the protection of the government which that

instrument creates. Any combination, therefore, that dis-

turbs or unreasonably obstructs freedom in buying and sell-

ing articles manufactured to be sold to persons in other States

or to be carried to other States—a freedom that cannot exist

if the right to buy and sell is fettered by unlawful restraints

that crush out competition—affects, not incidentally, but

directly, the people of all the States; and the remedy for

such an evil is found only in the exercise of powers confided to

a government which, this court has said, was the government

of all, exercising powers delegated hj all, representing all,

acting for all. McCulloch v. Maryland^ 4 A'V^eat. 316, 405.

It has been argued that a combination between corporations

of different States, or between the stockholders of such cor-

porations, with the object and effect of controlling not simply

the manufacture but the price of refined sugar throughout

the whole of the United States—which is the case now before

us—cannot be held to be in restraint of " commerce among
the States " and amenable to national authority, without con-

ceding that the general government has authority to say

what shall and what shall not be manufactured in the several

States. [34] Kidd v. Pearson^ 128 U. S. 1, was cited in argu-

ment as supporting that view. In that case ^o, sole question

was, whether the State of Iowa could forbid the mannfuefure

within its limits of ardent spirits intended for sale ultimately

in other States. This court held that the manufacture of

intoxicating liquors in a State is none the less a business with-

in the State subject to state control because the manufac-

turer may intend, at his convenience, to export such liquors

to foreign countries or to other States. The authority of the

States over the manufacture of strong drinks within their

respective jurisdictions was referred to their plenary power,

never surrendered to the national government, of providing

for the health, morals, and safety of their people.

That case presented no question as to a combination to

monopolize the sale of ardent spirits manufactured in Iowa

to be sold in other States—no question as to combinations

Digitized by Microsoft®



410 156 rxiTED STATES EEPORTS, 34.

Dissenting opinion : Harlan, J.

in restraint of trade as involved in the buying and selling of

articles that are intended to go, and do go, and will always go,

into commerce throughout the entire country, and are used by

the people of all the States, and the making or manufacturing

of which no State could forbid consistentl}^ with the liberty

that every one has of pursuing, without undue restrictions,

the ordinary callings of life. There is no dispute here as to

the lawfulness of the business of refining sugar, apart from

the undue restraint which the promoters of such business,

who hare combined to control prices, seeh- to put upon the

freedo?n of intert<t!ite traffic in. that ariiele.

Tt may be admitted that an act which did nothing more

than forbid, and which had no other object than to forbid

the ?7iere refining of sugar in any State, would be in excess

of any power granted to Congress. But the act of 1890 is not

of that character. It does not strike at the manufacture sim-

ply of articles that are legitimate or recognized subjects of

commerce, but at combinations that unduly restrain, because

they ]nonopolize, the buying and selling of articles which are

to go into interstate commerce. In State v. Stewart, 59

Vermont, 273, 286, it was said that if a combination of per-

sons ' seek to restrain trade, or tend to the destruction of the

material prop- [35] erty of the country, they work injury

to the whole people." And in State v. Glidden, 55 Connect-

icut, 4G, 75, the court said: "Any one man, or any one of

several men acting independently, is powerless; but when
several combine and direct their united energies to the accom-

plishment of a bad purpose, the combination is formidable.

Its power for evil increases as its numbers increase. . . .

The combination becomes dangerous and subversive of the

rights of others, and the law wisely says it is a crime." Chief

Justice Gibson well said in Gomm,onwealth v. Carlisle,

Brightly, (Penn.,) 36, 41 :
" There is between the different

parts of the body politic a reciprocity of action on each other,

which, like the action of antagonizing muscles in the natural

body, not only prescribes to each its aispropriate state and

pction, but regulates the motion of the whole. The effort of

an individual to disturb this equilibrium can never be percep-

tible, nor carry the operation of his interest or that of any

other individual beyond the limits of fair competition; but
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the increase of power by combination of means, being in

geometrical proportion to the number concerned, an associa-

tion may be able to give an impulse, not only oppressive to

individuals, but mischievous to the public at large; and it

is the employment of an engine so powerful and danger-

ous that gives criminality to an act that would be perfectly

innocent, at least in a legal view, Avhen done by an indi-

vidual." These principles underlie the act of Congress,

which has for its sole object the protection of such trade and
commerce as the Constitufion confides to natloiial control, and
the question is presented whether the comhlnation assailed by
this suit is an unlawful i-estraint upon interstate trade in a

necessary article of food which, as every one knows, has

always entered, now enters and must continue to enter, in

vast quantities, into commerce among the States.

In Kidd v. Pearson we recognized, as had been done in pre-

vious cases, the distinction between the mere transportation

of articles of interstate commerce and the purchasing and
selling that precede transportation. It is said that manu-
facture precedes commerce and is not a part of it. But it is

equally true that when manufacture ends, that which has

been manu- [36] factured becomes a subject of commerce;

that buying and selling succeed manufacture, come into ex-

istence after the process of manufacture is completed, pre-

cede transportation, and are as much commercial intercourse,

where articles are bought to he carried from one State to

another, as is the manual transportation of such articles

after they have been so purchased. The distinction was

recognized by this court in Gibbons v. Ogden, where the prin-

cipal question was whether commerce included navigation.

Both the court and counsel recognized buying and selling

or barter as included in commerce. Chief Justice Marshall

said that the mind can scarcely conceive a system for regu-

lating commerce, which was " confined to prescribing rules

for the conduct of indivuals in the actual employment of buy-

ing and selling, or of barter." pp. 189, 190.

The power of Congress covers and protects the absolute

freedom of such intercourse and trade among the States as

may or must succeed manufacture and precede transportation

from the place of purchase. This would seem to be conceded

;
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for, the court in the present case expressly declare that " con-

tracts to hutj. sell, or exchange goods to he transported among
the several States, the transportation and its insti-umentaji-

ties, and articles bought, sold, or exchanged for the purpose

of such transit among the States, or put in the way of transit,

may he regulated, but this is hecause they form part of inter-'

state trade or commerce.'''' Here is a direct admission—one

which the settled doctrines of this court justify—that con-

tracts to buy and the purchasing of goods to he transj}orted

from one State to another, and. transportation, with its in-

strumentalities, are all parts of interstate trade or commerce.

Each part of such trade is then under the protection of Con-

gress. And yet. by the opinion and judgment in this case, if

I do not misapprehend them, Congress is without power to

protect the commercial intercourse that such purchasing

necessarily involves against the restraints and burdens aris-

ing from the existence of comhinations that meet purchasers,

from whatever State they come, with the threat—for it is

nothing more nor less than a threat—that they shall not pur-

chase what [S?] they desire to purchase, except at the prices

fixed hy such comhinations. A citizen of Missouri has the

right to go in person, or send orders, to Pennsylvania and

New Jersey for the purpose of purchasing refined sugar. But

of what value is that right if he is confronted in those States

by a vast combination which absolutely controls the price of

that article bj^ reason of its having acquired all the sugar

refineries in the United States in order that they may fix

prices in their own interest exclusively ?

In my judgment, the citizens of the several States com-

posing the Union are entitled, of right, to buy goods in the

State where they are manufactured, or in any other State,

without being confronted by an illegal combination whose

business extends throughout the whole country, which by the

law everywhere is an enemy to the public interests, and

which prevents such buying, except at prices arbitrarily

fixed by it. I insist that the free course of trade among the

States cannot coexist with such combinations. When I speak

of trade I mean the buying and selling of articles of every

kind that are recognized articles of interstate commerce.

Whatever improperly obstructs the free course of interstate
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intercourse and trade, as involved in the buying and selling

of articles to be carried from one State to another, may be
reached by Congress, under its aiithority to regulate com-
merce among the States. The exercise of that authority so

as to make trade among the States, in all recognized articles

of commerce, absolutely free from unreasonable or illegal

restrictions imposed by combinations, is justified* by an ex-

press grant of power to Congress and would redound to the

welfare of the whole country. I am unable to perceive that

any such result would imperil the autonomy of the States,

especially as that result cannot be attained through the ac-

tion of any one State.

Undue restrictions or burdens upon the purchasing of

goods, in the market for sale, to be transported to other

States, cannot be imposed even by a State without violating

the freedom of commercial intercourse guaranteed by the

Constitution. But if a State within whose limits the busi-

ness of refining sugar is exclusively carried on may not con-

stitutionally im- [38] pose burdens upon purchases of sugar

to he transported to other States, how comes it that combina-

tions of corporations or individuals, within the same State.

may not be prevented by the national government from put-

ting unlawful restraints upon the purchasing of that article

to he carried from the State in ivhich such purchases are

made? If the national power is competent to repress State

action in restraint of interstate trade as it may be involved

in purchases of refined sugar to be transported from one

State to another State, surely it ought to be deemed suffi-

cient to prevent unlawful restraints attempted to be imposed

by combinations of corporations or individuals upon those

identical purchases; otherwise, illegal combinations of cor-

porations or individuals may—so far as national power and

interstate commerce are concerned—do, with impunity, what

no State can do.

Suppose that a suit were brought in one of the courts of

the United States—jurisdiction being based, it may be, alone

upon the diverse citizenship of the parties—to enforce the

stipulations of a written agreement, which had for its object

to acquire the possession of all the sugar refineries in the

United States, in order that those engaged in the combina-

Digitized by Microsoft®



414 156 Uj^HTED STATES KEPOBTS, 38.

Dissenting opinion : Harlan, J.

tion might obtain the entire control of the business of refin-

ing and selling sugar throughout the country, and thereby

to increase or diminish prices as the particular interests of

the combination might require. I take it that the court,

upon recognized principles of law common to the jurispru-

dence of this country and of Great Britain, would deny the

relief asked and dismiss the suit upon the ground that the

necessary tendency of such an agreement and combination

was to restrain, not simply trade that was completely inter-

nal to the State in which the parties resided, but trade and

commerce among all the States, and was, therefore, against

public policy and illegal. If I am right in this view, it

would seem to follow, necessarily, that Congress could enact

a statute forbidding such combinations so far as they affected

interstate commerce, and provide for their suppression as

well through civil proceedings instituted for that purpose,

as by penalties against those engaged m them.

[39] In committing to Congress the control of commerce

with foreign nations and among the several States, the Con-

stitution did not define the means that may be employed to

protect the freedom of commercial intercourse and traffic es-

tablished for the benefit of all the people of the Union. It

Avisely forbore to impose any limitations upon the exercise of

that power except those arising from the general nature of

the government, or such as are embodied in the fundamental

guarantees of liberty and property. It gives to Congress, in

express words, authority to enact all laws necessary and

proper for carrying into execution the power to regulate com-

merce ; and whether an act of Congress, passed to accomplish

an object to which the general government is competent, is

within the power granted, must be determined by the rule

announced through Chief-Justice Marshall three-quarters of

a century ago, and which has been repeatedly affirmed by this

court. That rule is :
" The sound construction of the Consti-

tution must allow to the national legislature the discretion

with respect to the means by which the powers it confers are

to be carried into execution, which will enable that body to

perform the high duties assigned to it in the manner most

beneficial to the people. Let the end be legitimate, let it be

within the scope of the Constitution, and all means which are
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appropriate, Avhich are plainly adapted to that end, which are

not prohibited, but consistent with the letter and spirit of the

Constitution, are constitutional." JlcCuUoch v. Jlaryland,

i Wheat. 316, 421. Tlie end proposed to be accomplished by
the act of 1890 is the protection of trade and commerce among
the States against unlaAvful restraints. Who can say that

that end is not legitimate or is not within tlie scope of the

Constitution? The means employed are the suppression, by
legal proceedings, of combinations, conspiracies, and monopo-
lies, which by their inevitable and admitted tendency, im-

properly restrain trade and commerce among the States.

Who can say tliat such means are not appropriate to nt-

tain the end of freeing commercial intercourse among the

States from burdens and exactions imposed upon it by combi-

nations which, under principles long recognized in this coun-

try as well as at the [40] common law, are illegal and danger-

ous to the public welfare? "VYhat clause of the Constitution

can be referred to which prohibits the means thus prescribed

in the act of Congress ?

It may be that the means employed by Congress to suppress

combinations that restrain interstate trade and commerce are

not all or the best that could have been devised. But Con-

gress, under the delegation of authority to enact laws neces-

sary and proper to carry into effect a power granted, is not

restricted to the employment of those means " without which

the end would be entirelj^ unattainable." " To have pre-

scribed the means," this court has said, " by which govern-

ment should, in all future time, execute its powers, would

have been to change entirely the character of that instrument,

and give it the properties of ,a legal code. It would have been

an unwise attempt to provide, by immutable rules for exi-

gencies which, if foreseen at all, must have been seen dimly,

and which can be best provided for as they occur. To have

declared that the best means shall not be used, but those alone

without which the power given would be nugatory, would

have been to deprive the legislature of the capacity to avail

itself of experience, to exercise its reason, and to accommo-

date its legislation to circumstances." Again: " "Where the

law is not prohibited, and is really calculated to effect any of

the objects entrusted to the government, to undertake here to
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inquire into the degree of its necessity would be to pass the

line which circumscribes the judicial department, and to,

tread on legislatiA-e ground." McC'ulloch v. Maryland^ 4

Wheat. 316, 415, 423.

By the act of 1890, Congress subjected to forfeiture " any

property owned under any contract or bj' any combination,

or i^ursuant to any conspiracy, (and being the subject there-

of,) mentioned in section one of this act, and being in the

cour;-e of transportation from one State to another, or to a

foreign country." It was not deemed wise to subject such

proiierty to forfeiture before transportation began or after it

ended. If it be suggested that Congress might have prohib-

ited the transportation from the State in which they are man-

ufactured of any articles, by whomsoever at the time owned,

that had been [41] manufactured by combinations formed to

monojjolize some designated part of trade or commerce

among the States, my answer is -that it is not Avithin the func-

tions of the judiciarj' to adjudge that Congress shall employ

particular means in execution of a given power, simply be-

cause such means are, in the judgment of the courts, best

conducive to the end sought to be accomplished. Congress,

in the exercise of its discretion as to choice of means con-

ducive to an end to which it was competent, determined to

reach that end through civil proceedings instituted to pre-

vent or restrain these obnoxious combinations in their at-

tempts to burden interstate commerce by obstructions that

interfere in ad ranee of transportation with the free course

of trade between the people of the States. In other words,

Congress sought to prevent the coming into existence of com-

binations, the purpose "or tendency of which was to impose

unlawful restraints upon interstate commerce.

There is nothing in conflict with these vie«-s in Goe v.

Errol, 116 U. S. 517, 529. There the question was whether

certain logs cut in New Hampshire, and hauled to a river that

they might be transported to another State, were liable to be

taxed in the former State before actual transportation to the

latter State began. The court held that the logs might be

taxed while they remained in the State of their origin as part

of the general mass of projoerty there ; that " for this pur-

pose "—taxation—the property did not pass from the juris-
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diction of the State in which it was until transportation be-

gan. The scope of the decision is clearly indicated by the

following clause in the opinion of Mr. Justice Bradley:
" How can property thus situated, to wit, deposited or stored

at the place of entrepot for future exportation, be taxed in

the regular way as part of the property of the State? The
answer is plain. It can be taxed as all other property is

taxed, in the place where it is found, if taxed or assessed for

taxation in the usual manner in which such property is taxed

;

and not singled out to be assessed by itself in an unusual and
exceptional manner because of its situation." As we have

no^^' no question as to the taxation of articles manufactured

by one of the combinations condemned by the act of Congress,

and [42] as no one has suggested that the State in which
they may be manufactured could not tax them as property so

long as they remained within its limits, and before transpor-

tation of them to other States began, I am at a lo^s to imder-

stand how the case before us can be affected by a decision that

personal property, while it remains in the State of its origin,

although it is to be sent at a future time to another State, is

within the jurisdiction of the former State for purposes of

taxation.

The question here relates to restraints upon the freedom of

interstate trade and commerce imposed by illegal combina-

tions. After the fullest consideration I have been able to

bestow upon this important question, T find it impossible to

refuse my assent to this proposition : Whatever a State may
do to protect its completely interior traffic or trade against

unlawful restraints, the general government is empowered to

do for the protection of the people of all the States—for this

purpose one people—against unlawful restraints imposed

upon interstate traffic or trade in articles that are to enter into

commerce among the several States. If, as already shown, a

State may prevent or suppress a comiination, the effect of

which is to subject its domestic trade to the restraints neces-

sarily arising from their obtaining the absolute control of the

sale of a particular article in general use by the community,

there ought to be no hesitation in allowing to Congress the

right to suppress a similar comhination that imposes a like

11808—VOL 1—06 M 27
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unlawfiil restraint upon interstate trade and traffic in that

article. While the States retain, because they have never

surrendered, full control of their completely internal traffic,

it Avas not intended by the framers of the Constitution that

.

any part of interstate commerce should be excluded from the

control of Congress. Each State can reach and suppress com-

binations so far as they unlawfully restrain its interior trade,

while the national government may reach and suppress them

so far as they unlawfully restrain trade among the States.

While the o]3inion of the court in this case does not declare

the act of 1890 to be unconstitutional, it defeats the main

object for which it was passed. For it is, in effect, held that

the statute would be unconstitutional if interpreted as em-

[43] bracing such vmlawful restraints upon the purchasing

of goods in one State to be carried to another State as neces-

sarily arise from the existence of combinations formed for the

purpose and with the effect, not only of monopolizing the

ownership of all such goods in every part of the country, but

of controlling the prices for them in all the States. This

view of the scope of the act leaves the public, so far as na-

tional poAVer is concerned, entirely at the mercy of combina-

tions which arbitrarily control the prices of articles purchased

to be transported from one State to another State. I cannot

assent to that view. In my judgment, the general govern-

ment is not placed by the Constitution in such a condition of

helplessness that it must fold its arms and remain inactive

while capital combines, under the name of a corporation, to

destroy competition, not in one State only, but throughout

the entire country, in the buying and selling of articles

—

especially the necessaries of life—that go into commerce

among the States. The doctrine of the autonomy of the

States cannot properly be invoked to justify a denial of

power in the national government to meet such an emergency,

involving as it does that freedom of commercial intercourse

among the States which the Constitution sought to attain.

It is said that there are no proofs in the record which in-

dicate an intention upon the part of the American Sugar K6-

fining Company and its associates to put a restraint upon

trade or commerce. Was it necessary that formal proof be

made that the persons engaged in this combination admitted,
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in words, that they intended to restrain trade or commerce?
Did any one expect to find in the written agreements which
resulted in the formation of this combination a distinct ex-

pression of a purpose to restrain interstate trade or com-
merce? Men who form and control these combinations are

too cautious and wary to make such admissions orally or in

writing. Why, it is conceded that the object of this combi-
nation was to obtain control of the business of making and
selling refined sugar throughout the entire country. Those
interested in its operations will be satisfied with nothing less

than to have the whole population of America pay tribute to

them. That object [44] is disclosed upon the very face of

the transactions described in the bill. And it is proved

—

indeed, it is conceded—that that object has been accom-
plished to the extent that the American Sugar Refining Com-
pany now controls ninety-eight per cent of all the sugar re-

fining business in the country, and therefore controls the

price of that article everywhere. Now, the mere existence

of a combination having such an object and possessing such

extraordinary power is itself, under settled principles of

law—there being no adjudged case to the contrary in this

country—a direct restraint of trade in the article for the

control of the sales of which in this country that combination

was organized. And that restraint is felt in all the States,

for the reason, known to all, that the article in question goes,

was intended to go, and must always go, into commerce

among the several States, and into the homes of people in

every condition of life.

A decree recognizing the freedom of commercial inter-

course as' embracing the right to buy goods to be transported

from one State to another, without buyers being burdened

by unlawful restraints imposed by combinations of corpora-

tions or individuals, so far from disturbing or endangering,

would tend to preserve the autonomy of the States, and pro-

tect the people of all the States against dangers so porten-

tous as to excite apprehension for the safety of our liberties.

If this be not a sound interpretation of the Constitution, it

is easy to perceive that interstate traffic, so far as it involves

the price to be paid for articles necessary to the comfort and

well-being of the people in all the States, may pass under the
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absolute control of overshadowing combinations having

financial resources ^^ithout limit and an audacity in the

accomplishment of their objects that recognizes none of the

restraints of moral obligations controlling the action of in-

dividuals; combinations governed entirely by the law of

greed and selfishness—so powerfid that no single State is

able to overthrow them and give the required protection to

the whole country, and so all-pervading that they threaten

the integrity of our institutions.

We have before us the case of a combination which abso-

lutely controls, or may, at its discretion, control the price of

all [45] refined sugar in this country. Svippose another

combination, organized for private gain and to control

prices, should obtain possession of all the large flour mills

in the United States; another, of all the grain elevators;

another, of all the oil territory; another, of all the salt-

producing regions; another, of all the cotton mills; and

another, of all the great establishments for slaughtering

animals, and the preparation of meats. What power is

competent to protect the people of the United States against

such dangers except a national power—one that is capable

of exerting its sovereign authority throughout every part of

the territory and over all the people of the nation ?

To the general government has been committed the control

of commercial intercourse among the States, to the end that

it may be free at all times from any restraints except such

as Congre';s may impose or permit for the benefit of the

whole country. The common government of all the people

is the only one that can adequately deal with a matter which

directly and injurioush' affects the entire commerce of the

country, which concerns equall}- all the people of the Union,

and which, it must be confessed, cannot be adequately con-

trolled by any one State. Its authority should not be so

weakened by construction that it cannot reach and eradicate

evils that, beyond all question, tend to defeat an object which

that govermnent is entitled, by the Constitution, to accom-

plish. " Powerful and ingenious minds," this court has

said, " taking, as postulates, that the powers expressly

granted to the government of the Union, are to be contracted

by construction into the narrowest possible cofnpass, and that
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the original powers of the States are retained if any possible

construction will retain them, may. by a course of well

digested, but refined and metaphysical reasoning, founded

on these premises, explain away the Constitution of our

country, and leave it, a magnificent structure, indeed, to

look at, but totally unfit for use. They may so entangle and
perplex the understanding as to obscure principles which
were before thought quite plain, and induce doubts where,

if the mind were to pursue its own course, none would be

perceived." Gibhons v. Ogden, 9 Wheat. 1, 222.

AVhile a decree annulling the contracts under which the

[46] combination in question was formed, may not, in view

of the facts disclosed, be effectual to accomplish the object of

the act of 1890, I perceive no difficulty in the way of the

court passing a decree declaring that that combination im-

poses an unlawful restraint upon trade and commerce among
the States, and perpetually enjoining it from further prose-

cuting any business pursuant to the unlawful agreements

under which it was formed or by which it was created. Such

a decree would be within the scope of the bill, and is appropri-

ate to the end which Congress intended to accomplish,

namely, to protect the freedom of commercial intercourse

among the States against combinations and conspiracies

which impose unlawful restraints upon such intercourse.

For the reasons stated I dissent from the opinion and

judgment of the court.

[637] DUEBEE WATCH-CASE MANUF'G CO. r. E.

HOWAED WATCH & CLOCK CO. ET AL.»

(Circuit Court of Appeals, Second Circuit. March 5, 1895.)

[66 Fed., 637.]

Monopolies and Combinations in Restraint of Trade—Anti-Teust

Law of 1892.—An action was brought in the United States circuit

court for the Southern district of New Xorli by a manufacturing

company against numerous competitors, in various states, alleging

"Demurrer sustained by Circuit Court, Southern district of New
York (55 Fed., 8-51). See p. 178.
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the formation of a combination, and an attempt to create a

monopoly, " in violation of the statutes of this state and the United

States," whereby plaintiff's business was injured. The formation

of the combination was laid on and prior to November 16, 1887,

but it was alleged that after the passage of the act of congress of

July 2, 1890, defendants ratified, renewed, and confirmed their

previous contracts, combinations, etc. Judgment was demanded for

treble damages " under and by virtue of the statute." Plaintiff

was not a resident of the district where the action was brought, and

the case was heard upon the demurrer of a defendant who was
also a nonresident, but was " found " within the district ; thus

making a case in which jurisdiction is expressly conferred by

section 7 of the said act of July 2, 1890. The demurrer was sus-

tained, and in all the assignments of error it was contended that

the facts charged in the complaint made out a case under that act

Held, that the action must be deemed to be founded upon the said

act of .July 2, 1890.0

Same.—In an action brought b5' a manufacturer of watch cases

against numerous other manufacturers thereof, residing in various

states, to recover treble damages under the act of congress of

July 2, 1890 (26 Stat. 209), prohibiting unlawful restraints and

monopolies of interstate commerce, the complaint alleged that the

plaintiff operated an extensive factory, first in Kentucky and after-

wards in Ohio : that previous to November 16, 1887, it sold all its

goods to a great number of dealers " throughout the United States

and Canada "
; that prior to that date defendants had agreed with

each other to maintain arbitrary and fixed prices for their watch

cases ; that, for the purpose of compelling plaintiff to join with

them therein, defendants on said date mutually agreed that they

would not thereafter sell any goods to persons who bought or sold

goods manufactured by plaintiff ; that they caused notice thereof

to be served upon the many dealers [638] in such goods throughout

the United States and Canada, who had formerly dealt in plaintiff's

goods, whereupon many of such dealers withdrew their patronage

from plaintiff; that after the passage of the act of July 2, 1890,

defendants ratified, renewed, and confirmed their previous agree-

ments, and served notice of such ratification upon all said dealers

in plaintiff's goods, whereby said dealers were compelled to refuse

to purchase plaintiff's watch cases. Held, that the complaint

failed to state a cause of action under the statute ; Lacombe, Cir-

cuit Judge, holding that no monopolizing or combination to mo-

nopolize interstate commerce, contrary to the second section of

the act, was shown, for the reason that the allegations did not

preclude the inference that each defendant may have sold his

entire product in the state where it was manufactured; and that

" Syllabus and statement copyrighted. 189.5, by West Publishing Co.
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the contracts did not produce an unlawful restraint of trade, under
the first section, because the combination and agreement to fix

arbitrary prices did not appear to include all manufacturers of

watch cases, but was only a partial restraint in respect to an
article not of prime necessity, and therefore came within the

recognized limits of lawful contracts ; and that the further agree-

ment not to sell to customers of plaintiff was a lawful means of

enlarging and protecting the business of the defendants. Shipman,

Circuit Judge, concurring on the more technical ground that the

acts of the defendants, whether viewed as an attempt to create

a monopoly or as a contract in restraint of trade, were not shown
to concern interstate commerce, because there were no allegations

showing the residence of any dealers who withdrew their patron-

age from complainant, and it therefore did not directly appear

that any of them resided outside of the state where plaintiff's

goods were manufactured. Wallace, Circuit Judge, dissenting on
' the ground that the allegations were sufficient to show that the

attempts to monopolize and restrain did operate upon interstate

commerce ; and that, while the contracts might not be unlawful

in themselves, yet the purpose for which they were alleged to be

made, namely, to compel plaintiff to join in the agreement for

fixing arbitrary prices, and to injure and destroy its business if

it refused to do so, was oppressive and unjust, and rendered the

acts of defendants unlawful under both sections of the statute.

This was an action by the Dueber Watch-Case Manu-
facturing Company against the E. Howard Watch & Clock

Company and numerous other individuals and corporations,

to recover damages alleged to have been caused to plaintiff's

business by the alleged unlawful acts and combinations of

defendants. The case was first heard in the circuit court

upon the demurrer of the E. Howard Watch & Clock Com-
pany to the first amended complaint, and the" demurrer was

sustained, the opinion of the circuit court therein being

reported in 55 Fed. 851. A demurrer was afterwards sus-

tained to the second amended complaint, but no opinion

was written, and plaintiff now brings error to review this

latter judgment.

Rohert Sewell, for plaintiff in error.

Edward B. Hill and Elihu Root, for defendants in error.

Before Wallace, Lacombe, and Shipman, Circuit Judges.
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Lacojibe, Circuit Judge.

The complainant corporation is a citizen of Ohio, the de-

murring defendant corporation a citizen of Massachusetts,

engaged in the business of manufacturing and selling watch

movements, and having a place of business in the city of New
York, state of New York. Of the nineteen other defend-

ants, ten are individuals whose citizenship is not set forth

in the complaint. It is averred that they are engaged in

business, two of them in New York City under one firm

name, two others in [639] Philadelphia and New York City

under another firm name, three others in the city of New
York under another firm name, and three others in Cincin-

nati under still another firm name. The nine remaining de-

fendants are corporations, two of them citizens of Massa-

chusetts, two citizens of New York, two citizens of Connecti-

cut, two citizens of Illinois, and one a citizen of Pennsyl-

vania.

The complainant avers that plaintiff is a corporation duly

created and existing under the laws of Ohio, and engaged

in the business of manufacturing gold and silver watch

cases. That at the times mentioned in the complaint it

owned and operated an extensive factory at Newport, Ky.,

and subsequently at Canton, Ohio; that it maintained the

same at great expense, and had the capacity to manufacture

and offer for sale in the open mai'ket 25,000 watch cases per

month. In the third paragraph it is averred " that prior

to November 16, 1887, plaintiff had a ready market through-

out the United States and Canada for all the goods it could

manufacture, and in fact sold all of said goods to a great

number of dealers therein throughout said territory, and

thereby fully earned and realized to itself a substantial legiti-

mate profit of at least $7.5,000 per annum." Next follow

averments as to the incorporation and partnership of the

several defendants, who, it is stated, are respectively engaged
in the business of manufacturing or selling watches, watch

cases, or watch movements. In the eighteenth paragraph it

is averred that on or about November 16, 1887, the defend-

ants, and others to plaintiff unknown, at and in the city of

New York, nnitually agreed together each for himself with
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all the others that " they would not thereafter sell any

goods manufactured by them to any person, firm, association,

or corporation whatsoever who thereafter should buy or sell

any goods manufactured by this plaintiff." It is further

averred that thereafter defendants caused notice of this

agreement or compact to be given to the many dealers in

watches, watch cases, and watch movements throughout the

United States and Canada ; and gave said notices to " many
of the then and theretofore purchasers and dealers in plain-

tiff's goods manufactured as aforesaid "; whereupon a large

number of such purchasers and dealers withdrew their pat-

ronage, and ceased thereupon entirely to purchase and deal

in any wise in plaintiff's goods. The complaint further

alleges that after said November 16, 1887, defendants re-

fused to sell their goods to purchasers of and dealers in

plaintiff's goods who had offered to buy defendants' goods,

stating as the reason for their refusal that said dealers also

bought and sold and dealt in plaintiff's watches, notifying

such purchasers and dealers that if they would promise not

to deal in plaintiff's goods, then, and so long as they kept

such promise, they might purchase the goods of the defend-

ants or either of them; otherwise not. In the twenty-third

paragraph it is alleged that prior to November 16, 1887, the

defendants had agreed among themselves, " and which said

agreement has been in operation and effect betAveen them

ever since, that they Avould agree upon and agree to main-

tain an arbitrary lixed price to the public for all the goods

manufactured by them, and in pursuance of said agreement

the said defendants had agreed [640] upon an arbitrary

price, and fixed the same for all tlie goods manufactured by

them." The agreement of November .16, 1887, is alleged

to be " in addition to and furtherance of said prior agree-

ment, and made and entered into for the sole purpose of

compelling this plaintiff to join with them in said first-

named agreement." All these acts of defendants are alleged

to have been done " for the purpose of establishing a monop-

oly in the supply of watches to the public, contrary to the

policy of the law, and in violation of the statutes of this

state and the United States, and to cut off this plaintiff

from any participation in such business unless it joined in
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said illegal and vicious conspiracj^, and the acts of defend-

ants thereunder, in furtherance thereof, as alleged, and to

crush competition, and enable the defendants' to maintain

the prices fixed as they pleased by them as aforesaid for

their commodities with regard only to their private emolu-

ment and profit, contrary to the benefit of the public; the

said defendants, by the said combination, conspiracy, and

agreements and acts thereunder, maliciously intending to

injure this plaintiff, and drive it out of business, and pre-

vent it from selling its watch cases," etc. It is further al-

leged that " by the extended influence and power acquired

by the combination over the trade " defendants forced and

prevented persons from dealing with the plaintiff, or pur-

chasing its goods, under the threat of a refusal themselves

to deal with such purchasers ; that said threats were effectual,

and did prevent a great number of persons who otherwise

would have purchased large quantities of the goods of the

plaintiff from purchasing the same, and did effect in fact

against the plaintiff a complete boycott and ostracism from

the trade, and prevented the lawful and ordinary competi-

tion of business which plaintiff had a right to enjoy. The
concluding paragraph of the complaint alleges that after the

passage bj^ congress of the act of July 2, 1890, " all the former

purchasers and dealers in plaintiff's watch cases and other

dealers in watch cases were, as plaintiff is informed and

believes, ready and willing to buy large quantities of said

plaintiff's goods, and this plaintiff' would have regained all

the business and the profits thereof whereof it had been de-

prived by the acts aforesaid of defendants; but that said

defendants, after the passage of the said act of congress,

ratified, confirmed, renewed, and continued the contracts,

agreements, and combinations hereinbefore alleged, and in

like manner, and with the same intention as hereinbefore

alleged, served notices of their ratification, confirmation,

renewal, and continuance of said agreements and combina-

tions upon all said dealers in plaintift''s watch cases, whereby

said dealers have continued to this day, forced by said re-

newed threats of defendants, and compelled thereby, and not

otherwise, to refuse to purchase plaintiff's watch cases, or to

deal anv^vise therein, whereby the said defendants illegally
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and malicioitsly damaged the plaintiff in the sum of $150,-

000." Judgment is demanded, not for the $150,000, but,

"under and by virtue of the statute of the United States

hereinbefore referred to, for three times the amount of dam-
ages so sustained by it in the premises, to wit, for the sum of

$450,000."

[641] The federal statute of July 2, 1890 (26 Stat. 209),

declared upon in the complaint is entitled "An act to pro-

tect trade and commerce against unlawful restraints and mo-
nopolies." The relevant parts of this statute are as follows

:

" Section 1. Every contract, combination in form of trust or other-
wise, or conspiracy, in restraint of trade or commerce among the
several states, or with foreign nations is hereby declared to be il-

legal." [Then follow provisions declaring the act a misdemeanor, and
providing for punishment.]

" Sec. 2. Every person who shall monopolize or attempt to monopo-
lize, or combine or conspire with any other person or persons to mo-
nopolize any part of the trade or commerce among the several states

or with foreign nations shall be guilty of a misdemeanor." [Then fol-

low provisions as to punishment therefor.]
" Sec. 7. Any person who shall be injured in his business by any

other person or corporation by reason of anything forbidden or de-

clared unlawful in this act may sue therefor in any circuit court of
the United States in the district in which the defendant resides or Is

found, without respect to the amount in controversy, and shall recover

three fold the damages by him sustained and the costs of suit, includ-

ing a reasonable attorney's fee."

This action is manifestly one under the act of July 2, 1890.

It is brought in a district where neither the plaintiff nor the

demurring defendant resides, btit where the demurring de-

fendant is found. In the face of a complaint so framed as to

present a cause of action under the statute, a defendant, if

"found" here, could not object to the jurisdiction. It is

expressly given by the seventh section. It would be mani-

festly unfair to permit a plaintiff to bring a defendant into

this court on a complaint declaring upon the statute^ and

thereafter, when such defendant has failed to question its

jurisdiction under the statute, and has appeared generally in

the case, to transform the cause of action into one at common

law, and insist that defendant has waived any objection to

the jurisdiction. Moreover, although the complaint contains

allegations as to combinations and threats long prior to the

passage of the act of 1890, the averment of pecuniary dam-

age to the plaintiff, which is specified in the twenty-seventh

or concluding paragraph, is averred to have been sustained
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in consequence of the " renewed threats " of defendants (that

is, those renewed after the passage of the act), which com-

pelled dealers to refuse to purchase plaintiff's watch cases

or to deal in any wise therein. Moreover, judgment is de-

manded, not for plaintiff's actual damages, but for treble dam-

ages, "under and by virtue of the statute." The counsel for

plaintiff in error asserts in his filed brief that " the action is

founded solely upon the act of congress passed July 2, 1890,

the [seventh] section whereof expressly provides that the cir-

cuit court of the United States shall have exclusive jurisdic-

tion of such action." There are 23 separate assignments of

error, in each and all of which it is contended that the facts

charged in the complaint make out a case under the act of

1890. Therefore, unless the complaint sets forth a cause of

action under the act of 1890, the demurrer should be sus-

tained.

The only acts of defendants as to which plaintiff can in

this action contend that they are " forbidden or declared to

be unlawful by this act" are those done after its passage.

They are set forth in the twenty-seventh paragraph, and are

as follows: (1) Defend- [642] ants "ratified, confirmed, re-

newed, and continued " an agreement between themselves,

that they would agree upon and agree to maintain an arbi-

trary fixed price to the public for all the goods manufac-

tured by them. (2) They " ratified, confirmed, renewed, and

continued " an arbitrary price, and fixed the same for all

goods manufactured by them. (3) They "ratified, con-

firmed, renewed, and continued " an agreement that they

would not thereafter sell any goods manufactured by them

to any person, firm, association, or corporation whatsoever

who thereafter should buy or sell any goods manufactured

by the plaintiff. (4) They served notices of such ratification,

confirmation, renewal, and continuance of these three agree-

ments upon all those persons who were former dealers in

paintiff's watch cases. The remaining averments of the

twenty-seventh paragraph refer not to defendants' acts, but

to the consequences of those acts; the principal conse-

quence being that the former purchasers and dealers in plain-

tiff's watch cases and other dealers in watch cases were com-

pelled to refuse to purchase plaintiff's goods.
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The question to be decided is whether these acts are Avithiii

either the prohibition of the first section of the statute of

1890 as a contract or combination in " restraint of trade,"

or within the prohibition of the second section as a " monop-
olizing " or as an " attempt to monopolize." Whatever dif-

ferences of opinion there may be as to the meaning of these

words when used in this statute, tliere is and can be no dis-

pute as to one qualification expressed in tlie act,—the trade

or conunerce restrained or monopolized or attempted to be

monopolized must be interstate or international. The stat-

ute expressly so says, and, whatever its phraseology, it must
be so construed if it is to stand, since it is only sucli trade

and commerce that congress has authority to regulate. No
monopolizing or attempt or combination or conspiracy to

monopolize aiiy part of such trade or commerce is set forth

in the complaint. The several manufacturers defendant are

charged with an attempt to secure to each of them a sale of

his or its own products to the exclusion of those of the jjlain-

tiff, but there is nothing to show that each defendant does

not sell his or its entire product in the very state Avhere it is

manufactured. The sale within a state of articles manufac-

tured in the same state is no part of interstate trade or com-

merce. U. S. V. E. 0. Knight Go. (Jan. 21, 1895) 15 Sup.

Ct. 249. The circumstance that, after manufactured products

are thus sold within the state, they may be again sold for

introduction into another state, and thus become a subject

of interstate commerce, does not change the situation, for it

is only when a commodity has begun to move as an article

of trade from one state to another that commerce in that com-

modity between states has commenced. Goe v. Errol, 116,

U. S. 517, 6 Sup. Ct. 475. The complaint, therefore, fails

to charge an offense against section 2 of the act of 1890.

The complaint alleges that the acts of defendants sub-

sequent to July 2, 1890, have forced and compelled persons

who theretofore dealt in plaintiff's goods to refuse to pur-

chase the same, and avers that prior to November 16, 1887,

plaintiff sold its goods to a [643] great number of dealers

throughout the United States and Canada, plaintiff manu-

facturing such goods first in Kentucky, and afterwards in

Ohio. And plaintiff's counsel contends that this sufficiently
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charges such a restraint of interstate and international trade

as is obnoxious to the first section of the statute. The plarase

used in the act of 1890, viz. " restraint 'of trade," is no new
one. It had theretofore been used by courts applying the doc-

trines of the common law in determining the validity of con-

tracts. It is to be presumed that the lawmakers, when they

chose this phrase, intended that it should have, when used in

the statute, no other or different meaning from that which

had always been given to it in judicial decisions and in the

common understanding. The title indicates that the phrase

is so used, for the act is described as one " to protect trade and

commerce against unlawful restraints and monopolies "
; and,

though the title to an act cannot control its words, it may
furnish some aid in showing what Avas in the mind of the

legislator. TJ. S. v. Ful/ner, 3 Wheat. 610. The " restraint

of trade " which is obnoxious to the provisions of the first

section must be of such Ifind as was, before the passage of the

act, recognized as unlawful. In re Greene, 52 Fed. 104 ; U. S.

V. Trans-Missouri Freight Ass''n, 58 Fed. 58, 7 C. C. A. 15.

It may be assumed that the total amount of any given com-

modity which will be purchased by a community is limited,

and when several sellers of such commodity enter into a com-

bination in the form of a partnership, and by ingenious ad-

vertising, or by the devices of business competition, or by the

offer of favorable terms to buyers, enlarge their own trade

in such commodity, they restrain to some extent the trade

of one or more of their competitors therein. But no one,

not -even the plaintiff in error, contends that the statute

forbids any such acts, although, if the words be taken with

absolute literalness, the phrase " restraint of trade " is broad

enough to cover them. A most elaborate discussion of the

meaning of this phrase " restraint of trade," with a careful

review of all the leading authorities bearing upon the ques-

tion, is found in the opinion of the United States circuit court

of appeals for the Eighth circuit in U. S. v. Trans-Missouri

Freight Ass'n, 58 Fed. 58, 7 C. C. A. 15. The conclusion

reached by that court—and on that branch of the case there

was no dissent—is that where it is a question as to private

parties engaged in private pursuits, and not dealing in staple

commodities of prime necessity, " it is not the existence of
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the restriction of competition, but the reasonableness of that

restriction, that is the test of the validity of contracts that are

claimed to be in restraint of trade." And that " contracts

made for a lawful purpose, which were not unreasonably

injurious to the public welfare, and which imposed no heav-

ier restraint upon the trade than the interest of the favored

party required, had been uniformly sustained, notwithstand-

ing their tendency to some extent to check competition."

A like statement of the law is found in Navigation Co. v.

^yi)lSor, 20 \A''all. 04, 06, where the supreme court holds

that " an agreement which operates merely in partial re-

straint of trade is good, provided it be not unreasonable,

and there be a consideration to support it. [644] In order

that it may not be unreasonable, the restraint imposed must
not be larger than is required for the necessary protection

of the party with whom the contract is made."

It remains only to inquire whether the contract or combi-

nation set out in the complaint is in restraint of interstate

or international trade in the sense in which the phrase " re-

straint of trade " is used in the act of 1890. The first al-

leged unlawful action of defendants charged upon them
subsequent to the passage of the act is a renewal and con-

firmation of an agreement among themselves to " maintain

an arbitrary fixed price to the public for all the goods manu-
factured by them," and a carrying out of such agreement

by thus fixing and maintaining a price. The goods in

question are not articles of prime necessity, as were the flour,

coal, and other staple commodities referred to in many of the

cases cited upon the argument ; nor were the manufacturing

defendants engaged in any public or quasi public business,

as were the railroads or the gaslighting companies referred

to in other cases. Each one of the defendants had an un-

doubted right to determine for himself the price at which
he would sell the goods he made, and he certainly does not

lose that right by deciding to sell them, at the same price at

which a dozen or so of his competitors sell the goods which

they make. Collectively the defendants owe no duty to any

one of their competitors to regulate the price they fix for

their goods so as not to interfere with the price he fixes for

his own. And it is difficult to see how the public is injuri-
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ously affected by any such agreement between the combining

manufacturers. If the price so fixed is the normal and usual

one theretofore prevailing, certainly the public cannot com-

plain; still less if the price be reduced. If a combination

of the capital and business abilities and factory appliances

of many different manufacturing establishments enables

them to produce an equally good output at a reduced cost,

so that they can sell such output cheaper than any single

manufacturer could, surely the public does not suffer. If,

on the contrary, the combining defendants fix the price too

high, they restrain their own trade only ; the public will buy

the goods it wants, not from them, but from their competi-

tors. There are no averments in the complaint to show that

the defendants are all, or even substantially all, of the manu-

facturers of watch cases in the United States, or even in any

single one of the different states wherein their manufactories

are located. For aught that appears, they represent but a

small part of the watch-case industry, and there is nothing

to prevent the number of their competitors from increasing

to whatever extent the public demand for such goods may
require. This is no such case as that presented in Arnot v.

Coal Co., 68 N. Y. 558, where, as was said, " the region of

the production of [anthracite coal] is known to be limited."

There is nothing in the complaint nor in common knowledge

to show that the production of watch cases may not be prac-

tically unlimited. An agreement, therefore, between some

of the makers of watch cases to sell their commodities at a

uniform price, which they fix upon with regard only to

their private emolu- [645] ment and profit, is not an agree-

ment in general restraint of trade, or unreasonably injurious

to the public welfare, within the authorities.

The other contract or combination which plaintiff con-

tends to be unlawful is the agreement of defendants not to

sell goods of their manufacture to any one who thereafter

should buy or sell goods manufactured by the plaintiff. To

the extent that such refusal to deal with those persons who
dealt with plaintiff induced such persons to cease dealing

with the plaintiff, and to buy watch cases from one or other

of the defendants, the agreement did not operate in general

restraint of trade, the total amount of purchases and sales
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remaining constant, so far as the complaint shows. It did,

no doubt, operate in partial restraint of tiade, viz. to restrain

some part of plaintiff's trade in the watch cases it manu-
factured. But it does not follow that such restraint was un-
reasonable, nor heavier than the interest of the favored party

required. An individual manufacturer or trader may surely

buy from or sell to whom he pleases, and may equally refuse

to buy from or to sell to any one with whom he thinks it will

promote his business interests to refuse to trade. That is

entirely a matter of his private concern, with Avhich gov-

ernmental paternalism has not as yet sought to interfere,

except when the property he owns is " devoted to a use in

which the public has an interest "; and such public interest

in the use has as yet been found to exist only in staple com-
modities of prime necessity. Jlv.nn v. lUhio/s, 94 U. S. 113;

Budd V. New York, 143 U. S. 517, 12 Sup. Ct. 408. It is a

business device, probably as old as business itself, to seek

to increase the number of one's customers, and the extent

of their purchases, by treating more favorably those who
become exclusive customers. Certainly there is nothing un-

lawful or unfair in the statement to the trade by the maker
of any kind of merchandise, " My goods are for sale only to

those who will buy from me exclusively, not to others." And
the case is in no waj' different if a half a dozen individuals

combine into a partnership, or an hundred individuals com-

bine into a corporation, and adopt the same method to en-

large their business. If this be so,—and no authority to

which we are referred holds to the contrary,—it is difficult

to see in what respect it is unlawful for a score of different

manufacturers to enter into a like arrangement to push the

sales of their own goods, or to secure some business benefit to

themselves by increasing the number of their exclusive cus-

tomers, when there is nothing to show that the parties so

combining constitute substantially all, or even a majority, of

the manufacturers of such goods, even in the half dozen states

where their factories are located, and when the field for

manufacture is open to all. It is not an unlawful business

enterjarise for sellers to seek to secure the entire trade of

individual buyers, and an agreement between sellers, who
11808—VOL 1—06 M ^28
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wish to confine their dealings to such buyers only, not to sell

to others, is not an unfair or unreasonable measure of pro-

tection for such trade. Nor can it be claimed that such an

agreement between sellers who represent but a part of the

trade is injurious to the public, which has all the rest of the

trade to deal [646] with. " Unless an agreement involves an

absorption of the entire traffic, * * * it is not objection-

able to the statute [of 1890]. Competition is not stifled by

such an agreement, and other dealers would soon force the

parties to the agreement to sell at the market price, or a

reasonable price, at least." Z7. S. v. Nelson, 52 Fed. 646.

It is difficult to see wherein the agreement complained of is

injurious to the public. Certainly it is not one in general

restraint of trade. It seems to be a reasonable business device

to increase the trade of one set of competitors at the ex-

pense, no doubt, of their business rivals, who are equally

free to avail of similar devices to secure their own trade. As
such it is not obnoxious to the statute. The agreements or

contracts complained of being not unlawful, the giving notice

to the world of their existence is no offense. The judgment

sustaining the demurrer should be affirmed.

Si-riPJMAN, Circuit Judge (concurriiag).

I concur with Judge Lacombb in the conclusion that the

circuit court properly sustained the demurrer of the E. How-
ard Watch & Clock Company in the above-entitled cause. I

am not now prepared to adopt, as a reason for that conclu-

sion, what I understand to be Judge Lacombe's opinion, that

the agreement and conduct of the combined defendants,

which are set forth in the complaint, do not constitute a vio-

lation of the first or second sections of the act of July 2, 1890.

My reason for regarding the complaint as demurrable is

the more technical one that the allegations in regard to the

acts which the defendants committed, or in regard to the

facts which are charged to have existed, do not show that

the defendants restrained any interstate commerce, or monop-

olized any part of such trade or commerce. What the statute

struck at was " combinations, contracts, and conspiracies to

monopolize trade and commerce among the several states or

with foreign nations" {U. S. v. E. G. Knight Co. [Jan. 21.
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L895] 15 Sup. Ct. •2iQ), but it will not be contended that sec-

tion 7 of the statute gives a cause of action to any person

igainst another person who had merely planned to commit or

unsuccessfully attempted to commit the prohibited acts. The
illegal contract or attempted monopoly must havo resulted in

m injury of some sort to the plaintiff's interstate business.

It should therefox-e appear directly, and not by wisy of infer-

ence, that the acts of the defendants, or their attempts to

monopolize interstate commerce, resulted in its restraint or

monopoly, to the plaintiff's injury. HiitcJi'ms w Ilutcliiiis,

T Hill, 104. "An action will not lie for the greatest conspir-

acy imaginable if nothing be put in execution, but, if the

party be damaged, the action will lie. From whence it fol-

lows that the damage is the ground of the action." 8avile v.

Roberta, 1 Ld. Eaym. 378. The important allegations in

regard to the conduct of the combined defendants and the

results of the acts are that the complainant owned an exten-

sive watch-case manufactory in Kentucky, and subsequently

in Ohio, and had the capacitj' to manufacture and offer for

sale 25,000 watch cases per month, and that before November

16, 1887, it sold all of said [647] goods to a great number of

dealers throughout the United States and Canada. It raskj

be admitted that this substantially alleges that the complain-

ant engaged in inLerstate commerce. It is also alleged that

the defendants agreed, on or about said day, that they would

not thereafter sell any goods manufactured by them to any

person who should buy or sell any goods manufactured by

the complainant, and that the many dealers in watch cases

throughout the United States and Canada, and that many of

the complainant's existing and previous customers, were noti-

fied of this agreement; that upon receipt of such notice a

large number of the then and theretofore purchasers of the

plaintiff's watch cases withdrew their patronage, and ceased

thereupon entirely to purchase or deal in any wise in plain-

tiff's goods; that all the acts of the defendants were done

md performed for the purpose of establishing a monopoly

m the supply of watches to the public, contrary to the policy

jf the law, and in violation of the statutes of the state of New
Tork and of the United States. But the residence of no

ivithdrawing customer is alleged. No interference with in-
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terstaie commerce is shown, except by inferring that some of

the withdrawing customers lived in anotlier state than Oliio;

and, if they had bougiit the complainant's goods, interstate

traiisportation would have taken place. The general allega-

tion that the acts done in pursuance of the compact of jS^o-

vember 16, 1887, and before the passage of the i'ct of 1890.

were done for tlie purpose of establishing a monopoly in the

supply of watches, in violation of the statutes of New York
and of the United States, is not an allegation that the acts

restrained, or that the attempt actually monoiDoIized, inter-

state trade or commerce.

It is next alleged that after the passage of the act of July 2,

1890, " all the former purchasers and dealers in said plain-

tiff's watch cases and other dealers in watch cases were, as

plaintiff is informed and verily believes, ready and willing to

buy large quantities of said plaintiff's goods, and this plaintiff

would have at once regained all the business and the profits

whereof it had been deprived by the acts aforesaid of the de-

fendants, but that said defendants, after the passage of the

said act of congress, ratified, confirmed, renewed, and continued

the contracts, agreements, and combinations hereinbefore al-

leged, and in like manner, and with the same intention as here-

inbefore alleged, served notices of their said ratification, con-

firmation, renewal, and continuance of the said agreements

and combinations upon all said dealers in plaintiff's watch

cases, whereby said dealers have continued to this day, forced

by said renewal threats of defendants, and compelled thereby,

and not otherwise, to refuse to purchase plaintiff's watch cases,

or to deal in any wise therein." The allegation is that the

former purchasers and dealers, Avho were intimidated by the

previous notices, and who had stopped purchasing, continued,

in consequence of the new notice, to be intimidated, and

were forced by the renewed threats to refuse to purchase the

plaintiff's watch cases. The names of the states in which

these intimidated persons resided are not given. No new

diversion of trade and no [648] new interference with in-

terstate commerce are alleged. Admitting that the com-

plaint sufficiently avers renewed acts of the defendants, there

is the same absence of allegation that any customer, old or

new, outside of the state of Ohio, refused to purchase, or that
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interstate commerce was interfered with. The complaint

was, of course, not based upon the theory in the pleader's

mind that the statute prohibited an attempted monopoly and
a consequent injury, Avhether the trade or commerce monopo-
lized was domestic or interstate, but he seems to have been

cautious in regard to averring that the attempted monopoly
had affected interstate "commerce. Where a plaintiff declares

upon a statute, especially upon one penal in its character, im-

posing, as this one does, three times all actual damages as a

punishment for offenses against its provisions, his com-

plaint should contain explicit averments, which would, if not

controverted, bring his cause of action within the provisions

of the statute. The pleader in this case has failed to thus

aver that trade between the states or with foreign countries

has been restrained by action of the defendants, and the judg-

ment of the circuit court sustaining the demurrer should, in

my opinion, be affirmed.

Wallace, Circuit Judge.

I agree with the majority of the court that this action

must be deemed to be founded upon the act of congress of

July 2, 1890, and that the demurrer to the complaint was well

taken unless the complaint sets forth a cause of action given

by that_ statute. I dissent, however, from the conclusion

that the complaint does not set forth such a cause of action.

Briefly stated, the averments of the complaint are that prior

to the time of the enactment of the statute the plaintiff was

engaged in manufacturing and selling watches in the states

of Ohio and Kentucky, having a market therefor throughout

the United States, and selling its goods to a great number of

dealers in other states ; that the defendants, also manufactur-

ers of watches, had agreed among themselves to maintain an

arbitrary fixed price for all their goods; that thereafter, in

order to compel plaintiff to join them in that compact, and

prevent it from selling its goods unless it did so, the defend-

ants combined in an agreement not to sell any watches made

by any of them to any dealers who should thereafter buy of

the plaintiff, and notified the dealers in watches throughout

the United States of the agreement; that thereafter the de-
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fendants did refuse to sell such dealers as had bought of

plaintiff, and thereby they prevented a great number of

dealers from buying of plaintiff, and effected a complete boy-

cott of its trade; and that, after the statute was passed, the

same combination and acts were renewed and continued by

the defendants, with the malicious purpose, and with the re-

sult, of suppressing plaintiff's trade. The complaint does

not explicitly allege that this combination was entered into

or these acts were done by the defendants for the purpose of

preventing the plaintiff from selling to customers in other

states; but from the facts alleged the conclusion is irresisti-

ble that this purpose was comprehended in the [649] con-

spiracy of the defendants, and the law presumes that they

contemplated the ordinary and natural consequences of their

acts. The statute declare^ various acts affecting trade or

commerce among the several states or with foreign nations

criminal, some of them being acts which are not criminal at

comiiion law. It also giv<'S a civil remedy, cognizable by the

federal courts, to any person or corporation injured by rea-

son of such ,acts. The statute can have no application to

acts affecting purel_y infra-state trade,—the commerce only

between citizens of the same state,—not only because its lan-

guage does not permit it, but because the power of commer-

cial regulation given to congress b}^ the constitution is re-

stricted to interstate commerce, foreign commerce, and com-

merce with the Indian tribes. By one section it declares it

to be a misdemeanor to monopolize, or attempt to monop-

olize, or combine or conspire to monopolize, any part of the

trade or commerce among the several states or with foreign

nations; by another it declares illegal every contract, com-

bination in the form of trust or otherwise, or conspiracy in

restraint of such trade or commerce. The same punishment

is affixed to each of the different offenses. The questions in

the case are whether such a combination or conspiracy as is

set forth in the complaint operates upon interstate trade or

commerce, and whether it is in restraint of trade, within

the meaning of that term as used by congress in the statute.

I cannot doubt that a combination intended and adapted to

strangle the trade between the dealer who sells his goods in

one state and his customers in other states of the Union who
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buy them,—a trade which necessarily involves the transpor-

tation of the goods from one state to another,—is intended

and adapted to affect interstate commerce, and is, therefore,

within the scope of the prohibition of the statute. The power
of regulation is not confined to commerce which begins with

the transit of goods, but operates upon all commerce of which
the transit is an ordinary incident. This is illustrated by
the legislation of congress in regard to trade-marks. The
original trade-mark statute was held to be void because it

was intended to embrace trade-marks used in infra-state

commerce as well as in interstate commerce. Trade-Mark
Oases, 100 TJ. S. 22. Thereupon congress passed another

statute protecting trade-marks used in commerce with foreign

nations or with the Indian tribes. In conferring juris-

diction of suits to protect such trade-marks upon the fed-

eral courts congress declared that such courts should not take

cognizance unless the trade-mark in controversy " is used on

goods intended to be transported to a foreign country," thus

plainly indicating an intention to give a remedy although the

trade-mark has not been used upon goods actually trans-

ported or in course of transportation. See Ryder v. Holt,

128 U. S. 525, 9 Sup. Ct. 145. It has been repeatedly said

in the opinions of the supreme court that commerce among
the states, as that term is used in the constitutional provi-

sion which vests in congress the power of regulation, includes

the buying and selling of commodities, and the transporta-

tion incidental thereto. County of Mohile v. Kimball, 102

U. S. [650] 691-702; Gloucester Ferry Go. v. State of Penn-

sylvania, 114 U. S. 196-203, 5 Sup. Ct. 826 ; Kidd v. Pear-

son, 128 U. S. 1-20, 9 Sup. Ct. 6. The Knight Case does not

disaffirm the proposition, but reiterates it. What the Knight

Case decides is that a combination to control the manufac-

ture of a product within a single state is not in restraint of

interstate commerce, notwithstanding the fact that such com-

merce may be indirectly affected by it. The court say that

the fact that an article is manufactured for export to another

state does not of itself make it an article of interstate com-

merce, and the intent of the manufacturer does not determine

the time when the article or product passes from the control

of the state and belongs to commerce. But the court also
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used this language :
" Contracts to buy, sell, or exchange

goods to be transported among the several states, the trans-

portation and instrumentalities, and articles bought, sold, or

exchanged, for purposes of such transit among the states, or

put in the way of transit, may be regulated; but this is

because they form part of interstate trade or commerce."

The acts charged against the defendants are intended and

adapted to impinge upon the " contracts to buy, sell, or ex-

change goods to be transported among the several states,"

made and to be negotiated by the complainant with its cus-

tomers in other states; and it cannot matter whether those

contracts are negotiated in the state where the goods were

produced or in the state where the customers of complainant

reside.

Are the acts chtirged in restraint of trade? The primary

purpose of the conspiracy set forth was doubtless to compel

the plaintiff to join in a compact with the other defendants

to maintain an arbitrary price or scale of prices for their

goods, or otherwise to drive the corporation out of business;

but its legitimate and necessary result was to likewise de-

prive dealers in watches generally, carrying on their business

in many states, of the untrammeled exercise of their right

to buy from the plaintiil. The books are full of cases in

which a covenant not to carry on a business or vocation has

been declared to be in restraint of trade, although the con-

tract was only to restrict the covenantor. As is said in

Morris Bun Goal Co. v. Barclay Goal Co., 68 Pa. St. 173:

" The illegality of contracts affecting public trade appears in

the books under many forms. The most frequent is that of

contracts between individuals to restrain one of them from

performing a business or employment." kSo conspiracies

aimed at the trade or occupation of a single person have

not only been declared civilly actionable, but criminal, be-

cause affecting the public as well as the immediate indi-

vidual. In the early case of Rem v. Kccles, 3 Doug. 337, the

indictment alleged that the defendants had con.^pired to

" deprive and hinder " one " from following and exercising
"

his trade as a hatter; and Lord EUenborough alluded to it

as one for conspiracy " in restraint of trade, and so far a

conspiracy to do an unlawful act affecting the public." Rex
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T. Turner, 13 East, 228, 231. Doubtless, in prohibiting con-
tracts or combinations in restraint of trade it was the inten-
tion of congress to prohibit only those which were previously
recognized at common law as belonging to that category, and
not to prohibit [651] any which only effect a reasonable re-

straint. Such contracts or combinations as operate only in

partial restraint of trade, are made for a just and honest
purpose, and are for the protection of the legitimate interests

of the parties, are consistent with the Dublic convenience
and the general welfare. And it is unaunbtedly true that
the tendency of modern judicial opinion is to regard with
more liberality than formerly prevailed all contracts or com-
binations which are designed to protect parties from unneces-
sarily injurious competition, even though their indirect re-

sults may be to subject the public to a monopoly. 1 do not
think the combination set forth in the complaint can be ap-

proved upon any such considerations. No body of manufac-
turers is justified in combining to coerce a competing manu-
facturer to join them and sell his goods at a price to be fixed

by them, and to destroy his business in the event of his re-

fusal to do so ; and it matters not that they propose to

destroy his business by peaceful methods of influencing his

customers not to deal with him. " Men can. often do by the

combination of many what severally no one could accom-
plish, and even what, when done by one, would be innocent."

Morris Hun Goal Go. v. Barclay Goal Co., sufra. " Any one

man, or any one of the several men, acting independently, is

powerless ; but when several combine and direct their united

energies to the accomplishment of a bad purpose, the com-
bination is formidable. Its power for evil increases as its

numbers increase." State v. Glidden, 55 Conn. 46, 8 Atl. 890.

" Every man has the right to employ his talents, industry,

and capital as he pleases, free from the dictation of others;

and if two or more persons combine to coerce his choice in

this behalf, it is a criminal conspiracy, whether the means
employed are actual violence or a species of intimidation that

works upon the mind." State v. Stewart, 59 Vt. 273, 9 Atl.

559. The weight of authority supports the proposition that

a combination is not only actionable, but is a criminal con-

spiracy, whenever the act to be done has the neces.-ary tend-
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ency to prejudice the public, or to oppress individuals by

unjustly subjecting them to the power of confederates, and

giving effect to their purposes, whether of extortion or of

mischief. The doctrine of some of the adjudications that a

conspiracy is not criminal unless its object is to compass

some criminal purpose, or some purpose not criminal by crim-

inal means, is not the prevailing opinion. It suffices to

quote the language of Chief Justice Shaw in Com. v. Hunt,

4 Mete. (Mass.) Ill, 123, as follows:

" Without attempting to review and reconcile all the cases, we are of

opinion that, as a general description, though perhaps not a precise

and accurate definition, a conspiracy must be a combination of two or
more persons by some concerted action to accomplish some criminal
or unlawful purpose, or to accomplish some purpose not in itself

criminal or unlawful by criminal or unlawful means. We use the
terms ' criminal or unlawful ' because it is manifeist that many acts

are unlawful which are not punishable by indictment or other public
prosecution ; and yet there is no doubt, we think, that a combination
by numbers to do them would be an unlawful conspiracy and punish-
able by indictment."

The statute upon which this action is founded discrimi-

nates between combination and conspiracy, and it not only

makes both [652] criminal, but it makes contracts in which

tliere is no element of a conspiracy or combination also

criminal if in restraint of trade. It is therefore quite im-

material whether the acts charged in the complaint are suffi-

cient to constitute a criminal conspiracy at common law. It

suffices if the combination set forth is oppressive in its nature,

and mischievous in its effects. I do not question the right of

the defendants to combine for their own protection against

unfair competition, and in that behalf, their commodity not

being one of prime necessitj^, to agree not to sell to those

who do not buy exclusively of them, or who buy of the com-

plainant or some other obnoxious competitor; but I repudiate

the doctrine that they can combine to induce the customers of

a rival manufacturer not to deal with him unless he will

join their combination. Upon the averments in this com-

plaint, which are of course to be taken as true for the pur-

poses of the demurrer, this case is one in which the defend-

ants are acting not from motives of self-protection, but

oppressively, and are actively concerting to destroy the busi-

ness of a rival by inducing other dealers not to trade with

him because he will not sell his goods at their prices. In

Digitized by Microsoft®



NATIONAL HARROAV CO. V. QUICK. 443

Syllabus.

People V. Fisher, 14 Wend. 1, the defendants were indicted

under a .statute making it criminal for two or more persons
to conspire to commit any act " injurious to trade or com-
merce." They were journeymen shoemakers, and had con-

certed together to fix the price of making coarse boots, agree-

ing that if a journeyman shoemaker should make any such
boots at a compensation below the rate established he should

pay a penalty, and, if any master' shoemaker should employ
a journeyman Avho had violated their rules, that they would
refuse to work for him, and would quit his employment. In

sustaining the indictment, and declaring such acts criminal,

the court used this language

:

" The man who own.s an article of trade or commerce is not obliged
to sell it for any particular price, nor is the mechanic obliged l>y law
to labor for any particular price. He may pay that he will not make
coarse boots for less than one dollar per pair, but be has no right to
say that another mechanic sliall not make them for less. The cloth
merchant may say that he will not sell his goods for less than so much
per yard, but has no right to say that another merchant shall not sell

for a less price. If one individual does not possess such a right over
the conduct of another, no number of individuals can jiosscss such a
right. All combinations, therefore, to effect such an object are in-

jurious not only to the individual particularly oppressed, liut to the
public at large. * * * xhe Interference of the defendants was
jurious not only to the individual particularly oppressed, but to the
public inconvenience and embarrassment."

This language exactly fits the present case. For these

reasons I think the complaint states a good cause of action,

and the judgment sustaining the demurrer should be reversed.

[130] NATIONAL HARKOW CO. /. QUICK ET AL.«

(Circuit Court, D. Indiana. March 23, 1895.)

[(J7 Fed., 130.]

Monopolies a,\d Comiiinations—Control of Patents—PunLic Pol-

icy—Equity.—A corporation organized for the purpose of securing

assignments of all patents relating to " spring-tooth harrows," to

grant licenses to the assignors to use the patents upon payment of

a royalty, to fix and regulate the price at which such harrows shall

be sold, and to take charge of all litigation, and prosecute all in-

fringements of such patents, is an illegal combination, whose pur-

a Rehearing denied April 13, 1805; affirmed by Circuit Court of

Appeals May 4, 1896 (74 Fed., 230), but the question of unlawful com-

bination was not considered.
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poses are contrary to public policy, and which a court of equity

should not aid by entertaining infringement suits brought in pur-

suance thereof.^

Patents—Invention—Pbiok Art—Spring - Tooth Harrows.—^The

Reed patent, No. 201946, for improvements in spring-tooth harrows,

consisting substantially in the adjustment of a curved tooth to a

curved seat on the harrow frame,, and fastened thereto by a curved

clip having biting edges, held valid, in deference to prior decisions

sustaining the same, although the court was of opinion that, in

view of the prior state of the art, no invention was displayed

;

but liehl. further, that the patent should be limited to the very

terms of the specifications and claims, and that it is therefore not

infringed by harrows made in accordance with the Miller patent.

No. 444248.

This was a bill by the National Harrow Company against

Frank Quick and E. Lindahl for infringement of a patent

relating to spring-tooth harrows.

TV. H. Stuart and Howard c& Boos, for complainant.

V. H. Lockwood, for defendants.

Bakee, District Judge.

This is a bill in equity to recover damages, and to re-

strain the alleged infringement of letters patent No. 201946,

issued April 2, 1878, to Dewitt C. Reed, for alleged new and

useful improvements in harrows, which complainant now
holds by divers mesne assignments.

The defenses interposed and relied on at the hearing are:

(1) That the complainant is a combination or trust attempt-

ing to hold and use its naked legal title as assignee for pur-

poses contrary to public [131] policy, and that a court of

equity ought not to aid its unlawful purposes by entertain-

ing the present bill; (2) that the alleged improvements

secured by the patent do not involve invention; (3) that

the defendants do not infringe.

The complainant is a cor]Doration purporting to be or-

ganized under the laAA-'s of the state of New Jersey. The
purpose of its organization, as shown bj' the proofs, is to

become the assignee of all the patents held by the different

" Syllabus copyrighted, 1895, by West Publishing Oo.
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corporations and business firms in tlic United SUites which
are engaged in the manufacture and sale of spring-tooth
harrows; to grant licenses to such corporations and firms
to use the patents so assigned upon the paj-ment by them of

a roj'alty of one dollar for each harrow manufactured and
sold ; to take charge of all litigation of its licensees in rela-

tion to such patents, and to prosecute all infringements of any
patent so assigned; to pay all costs and expenses of such
litigation; and to fix and regulate the price at which such
harrows shall be sold by its licensees. The complainant
corporation is not organized for the manufacture and sale

of harrows under the patents assigned to it, nor has it ever

engaged in their manufacture and sale. A majority of all

the corporations and firms engaged in the manufacture and
sale of spring-tooth harrows in the United States have as-

signed the patents OAvned by them, respectively, to the com-
plainant, and have received from it licenses to manufacture
and sell harrows under the patents severally assigned by them
to it. The patent in suit is one of those so assigned to the

complainant by D. C. & H. C. Reed & Co., who have received

an exclusive license from the complainant to manufacture
and sell harrows under that patent practically iu all the

territory covered by it. So far as I can perceive, the com-

plainant is organized to receive assignments of the legal

title of harrow patents, to grant back licenses to their as-

signors to use and enjoy the same, to collect from each mem-
ber of the combination or trust one dollar as a license fee

for each harrow manufactured and sold, to regulate and

control the price at which harrows may be sold by the mem-
bers of the combination, and to prosecute and defend all

suits involving the alleged infringement of such assigned

patents.

It seems to me that such a combination is illegal, and that

its purposes are violative of sound public policy. The com-

mon law forbids the organization of such combinations,

composed of numerous corporations and firms. They are

dangerous to the peace and good order of society, and they

arrogate to themselves the exercise of powers destructive

of the right of free competition in the markets of the coun-

try, and, by their aggregate power and influence, imperil
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the free and pure administration of justice. Strait v. Har-

row Co. (Sup.) IS N. Y. Supp. 224; Richardson v. Buhl,

77 jMich. C32, 43 N. W. 1102; Emery v. Candle Co., 47 Ohio

St. 320, 24 N. E. 660 ; State v. Nebraska Distilling Co., 29

Xeb. 700, 4G N. W. 155.

Complainant says that its title to the patent in question

is valid, and that it has a lawful right to its protection from

invasion bj' a stranger, regardless of the objects and pur-

poses of the combination which it represents. On the other

hand, the defendants contend that to give its title protection

would be to give aid to the unlawful pur- [132] poses of the

combination. In suits at law it is doubtless true, as a gen-

eral proposition, that a wrongdoer will not be permitted to

dispute the legal title of one in possession of money or prop-

erty by showing that the title thereto was unlawfidly ac-

quired, or that the owner intends to apply it to an unlawful

use. I have strong doubts whether this rule ought to apply

to a suit in equity, where nothing but clean hands and a good

conscience will move the court to act. The combination rep-

resented by the complainant is not illegal in any other sense,

except that the law will not lend its aid to the. accomplish-

ment of its purposes. The common law does not prohibit

the making of such combinations. It merely declines, after

they have been made, to recognize their validity, by refusing

to make any decree or order which will in any way give aid

to the purposes of such combinations. It seems to me that

the court cannot sustain the present bill without giving aid

to the unlawful combination or trust represented by the com-

plainant. The question is not free from doubt, but in a case

of doubt I feel it my duty to resolve it in such a way as will

not lend the countenance of the court to the creation of com-

binations, trusts, or monopolies. They have already grown
to alarming proportions, and courts, to the full extent of their

powers, ought to discountenance and repress them.

Turning to the patent in question, we find that the " in-

vention relates to improvements in harrows, and more par-

ticularly to that class of harrows wherein the teeth are

spring teeth or of bow form." It " consists more particularly

in a novel means for adjusting the said tooth so as to give

to its point a greater or less depth of cut, which is effected
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by making that portion of the tooth which is adjacent to the

frame curved and resting on a curved seat, and securing it

thereto by a clip or its equivalent, by the loosening of which
the tooth may be thrown forward or pushed back beneath

its fastening, thus lowering or raising its point. The cross-

bar or loop portion of the clip is formed concave upon its

underside, and with a c6ncavity greater than the correspond-

ing portion of the harrow tooth ; so that, when brought down
to a firm bearing upon the tooth, this cross portion of the

clip will find a firm bearing at its edges upon its curved seat.

Instead of employing a continuous clip, that part resting

upon the tooth may be simply a bar or plate perforated at

its ends for the passage of bolts, which bolts are drawn
snugly by nuts upon the other side of the frame. So, also,

a plate might rest upon the harrow tooth, and be held in its

place by an ordinary clip, of uniform dimensions throughout,

the plate not being perforated, but simply grooved along that

portion where the cli^D passes, in order to hold the clip in its

place. Other forms will readily suggest themselves, the

principal feature of my invention being that the tooth shall

rest upon a curved seat, and be capable of being adjusted

longitudinally through its said seat, and thereby either ele-

vate or depress its working point. I am aware that it is not

new with me, broadly considered, to adjust a harrow tooth

longitudinally upon its frame, so as to vary the depth of the

cut thereof, and hence I do not include the same in my inven-

tion. What I claim is: (1) The combination, with a harrow

frame and harrow tooth secured thereon, [133] so as to be

longitudinally adjusted, of a fastening clip formed as des-

cribed, whereby only its two transverse edges have a bearing

against the tooth, substantially as set forth. (2) The com-

bination, with a harrow frame provided with a curved seat,

of a curved tooth and clip or its equivalent, D, substantially

as and for the purposes described."

The patentee does not claim the curved tooth, nor the curved

seat, nor the curved or concave clip with its biting edges,

nor the longitudinal adjustibility of the harrow tooth upon

its frame, as his invention. Each of these elements was old

and well known. The problem which he proposed to him-

self was to adjust a curved tooth to a harrow beam so that
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it could be readily moved in the direction of its length, and

thus elevate or depress the point of the tooth. The inven-

tion consists in resting the harrow tooth uj^on a curved seat,

and fastening it in place with an adjustable curved or con-

cave clip having biting edges. In \-iew of the prior state

of the art, disclosed in the record, and which may be found

fully set out in Reed v. Smith. 40 Fed. 882. 1 am of the opin-

ion that the adjustment of a curved'tooth to a curved seat on

the harrow frame, and fastened thereto by a curved clip hav-

ing biting edges, does not amount to invention. It seems to

me that a skillful mechanic, familiar with the construction

of harrow-, could liave devised the method of adjusting and

fastening the tooth covered by the patent by the simple

exercise of mechanical skiU. "While such is my opinion, I

feel bound to hold this patent to be valid out of deference to

many former adjudications in which it has been sustained.

It ought not. however, to receive a construction broader than

(he very term^ of the specification and claims require.

As =aid in /?r«=r' v. Srriith. supra:

" We find it impossible to escape the conclusion that the clip, which
lies at the founclation of the plaintiff's patent, is limited to a curved
clip with biting edges, designed to hold the tooth rigidly to its seat"

The patent then embraces a curved clip, having biting

edges, in connection with a curved tooth and a curved seat

for the same. The specification declares that " the principal

feature of the invention is that the tooth shall rest upon a

curved seSt."

The defendants are alleged to have infringed by the sale

of harrows manufactured under letters patent Xo. 444248,

dated January 6, 1S91. issued to Huson V. Miller for an

alleged improvement in spring-toothed harrows. In this

patent the harrow beam has a channel crossing its under-

face. in which channel a flat metal plate is fastened by a pin,

and the tooth is placed in the channel, and re«ts against the

metal plate at its outer edges, and is fastened by an ordinary

flat clip, which comes in contact with the tooth at a point

situated centrally in relation to the edges of the plate,, and

upon its convex side. TMien the clip is drawn down upon

the convex side of the tooth, it presses the concave side of the
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tooth firmly upon the outer edges of the plate, thus holding
the tooth in place. The tendency of the pressure of the clip

is to slightly elevate the point of the tooth. While the re-

sult produced by each device is the same, [134] the means
used to produce it differ. In the defendants' device the
tooth does not rest on a curved seat, nor is it held in place

by a curved clip having biting edges. The patent office evi-

dently considered the difference betA\een the two devices so

substantial that the INIiller patent was not regarded as an
infringement of the complainant's patent.

In view of the narrow construction which I feel con-

strained to put upon the complainant's patent. I do not re-

gard the Miller patent as embodying an infringing device;

and, as that device is the one used in the harrows sold by the

defendants, they cannot be held liable for infringement.

The bill is therefore dismissed for want of equity, at com-
plainant's costs.

[698] UNITED STATES v. CASSIDY ET AL.

(District Court, N. D. California. April 1 and 2, 1895.)

[67 Fed., 698.]

OoNSPiBACY TO Commit Offenses against the United States—Rev.

St. § 5440.-—The statute relating to conspiracies to commit offenses

against the United States (Rev. St. § 5440) contains three elements,

which are necessary to constitute the offense. These are: (1) The
act of two or more persons conspiring together; (2) to commit any
offense against the United States

; (3) the overt act, or the element

of one or more of such parties doing any act to effect the object of

the conspiracy."

Same—Conspiracy Defined.—A conspiracy is a combination of two
or more persons by concerted action to accomplish a criminal or

unlawful purpose, or some purpose not in itself criminal, by crim-

inal or unlawful means. PetUhone v. V. S., 13 Sup. Ct. 542, 148 U. S.

203, cited.

Same—Mannee of Conspiring.—The common design is the essence of

the charge ; but it is not necessary that two or more persons should

meet together, and enter into an explicit or formal agreement for an

unlawful scheme, or that they should directly, by words or in writ-

" Syllabus and statement copyrighted, 1895, by West Publishing Co.
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ing, state wbat the unlawful scheme was to be, and the details of the

plan or the means by which the unlawful combination was to be

made effective. It is sufficient if two or more persons, -in any man-

ner or through any contrivance, positively or tacitly, come to a

mutual understanding to accomplish a common and unlawful design.

Same—I'.ibties to Conspikacy.—Where an unlawful end is sought to

be effected, and two or more persons, actuated by the common purpose

of accomplishing that end, work together in any way in furtherance

of the unlawful scheme, every one of said persons becomes a mem-
ber of the conspiracy, although the part any one was to take therein

was a subordinate one. or was to be executed at a remote distance

from the other conspirators.

Same.—Any one who, after a conspiracy is formed, and who knows of

its existence joins therein, becomes as much a party thereto from

that time as if lie had originally conspired. V. S. v. Babcock, Fed.

Cas. No. 14487, .3 Dill. 586, cited.

Same—Evidence—Acts of One Party.—Where several persons are

proved to have combined together for the same illegal purpose, any

act done by one of them, in pursuance of the original concerted plan,

and with reference to the common object, is, in the contemplation

of the law, the act of the whole party, and therefore the proof of

such act will be evidence against any of the others who were engaged

in the conspiracy.

Same—Declaeations by Parties.—Any declaration made by one of

the parties, during the pendency of the illegal enterprise, is not only

evidence against himself, but against all the other conspirators,

who, when the combination is proved, are as much responsible for

such declarations, and the acts to which they relate, as if made and

committed by themselves. This rule applies to the declaration of a

co-conspirator, although he may not himself be under prosecution.

Same—Conspibacy as Distinct Offense.—^The law regards the act

of unlawful combination and confederacy as dangerous to the peace

of society, and declares that such combination and confederacy

to commit crime requires an additional restraint to those provided

for the commission of the crime itself. It therefore makes criminal

the conspiracy itself, with penalties and punishments dis-

[699] tinct from those it attaches to the crime which may be the

object of the conspiracy.

Same—Means Contemplated—Allegations and Proofs.—It is not in-

cumbent upon the prosecution to prove that all the means set out

in the indictment were in fact agreed upon to carry out the con-

spiracy, or that any of them were actually used or put in operation.

It is sufficient if it be shown that one or more of the means de-

scribed in the indictment were to be used to execute that purpose.

Same—Overt Acts.—While at common law it was not necessary to aver

or prove an overt act in furtherance of a conspiracy, yet, under the

statute relating to conspiracies to commit an offense against the

United States, the doing of some act in pursuance of the conspiracy
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is made an Ingredient of the crime, and must be established as a
necessary element thereof, although the act may not be in itself

criminal. 17. ,"?. v. Tliompson, 31 Fed. 331, 12 Sawy. 155, cited.

Same.—It is not necessary, however, to a verdict of guilty, that the
jury should find that each and every one of the overt acts charged
in the indictment was in fact committed ; but it is sufficient to show
that one or more of these acts was committed, and that it was done
in furtherance of the conspiracy.

Odstkucting the Mails.—Rev. St. § 3095.—Although the law, which
now appears in Rev. St. § 3905, and which makes it an offense to

obstruct and retard the passage of the United States malls, was
originally passed prior to the introduction into the United States

of the method of transporting mail by railroads, and the phraseology

of the law conforms to conditions prevailing at that time (March
3, 1825), yet it is equally applicable to the modern system of con-

veyance and protects alike the transportation of the mail by the
" limited express " and by the old-fashioned stagecoach.

Same.—The statute applies to all persons who " knowingly and will-

fully " obstruct and retard the passage of the mails or the carrier

carrying the same ; that is, to those who know that the acts i^er-

formed, however innocent they may otherwise be, will have the

effect of obstructing and retarding the mail, and who perform the

acts with the intent that such shall be their operation. U. 8. v.

Eirby, 7 Wall. 485, cited.

Same.—The statute also applies to persons who, having in view the

accomplishment of other purposes, perform unlawful acts, which

have the effect of obstructing and retarding the passage of the mails.

In such case, an intent to obstruct and retard the mails will be im-

puted to the authors of the unlawful act, although the attainment

of other ends may have been their primary object. V. 8. v. Kirhij,

7' Wall. 485, cited.

Same—Mail Trains.—A mail train is a train as usually and regu-

larly made up, including not merely a mail car, but such other cars

as are usually drawn in the train. If the train usually carries a

Tullman car, then such train, as a mail train, would include the Pull-

man car is a part of its regular make up. Therefore, if such a train

is obstructed or retarded because it draws a Pullman car, it is no

defense that the parties so delaying it were wiHin.g that the mail

should proceed if the Pullman car were left behind. XJ. S. v. Clark,

Fed. Cas. No. 14805, 23 Int. Rev. Rec. 30G, followed.

Same.—Any train which is carrying mail, under the sanction of the

postal authorities, is a mail train, in the eye of the law.

Same—Intent.—It is not necessary that defendants should be shown

to have had knowledge that the mails were on board of a train

which they have detained and disabled. On the contrary, they are

chargeable with an [700] intent to do whatever is the reasonable

and natural consequence of their acts ; and as the laws make all

railways postal routes of the United States, and it is within every

*
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one's knowledge that a large portion of the passenger trains carry

mail, it is to be presumed that any person obstructing one of those

trains contemplates, among other intents, the obstruction of the

mail. V. 8. v. Dehs, G5 Fed. 211, followed.

Combinations to Obstkuct Interstate Commebce—Act July 2,

1S90.—The word " commerce," as used in the act of July 2, ISOO, to

protect trade and commerce against unlawful restraints and monop-

olies, and in the constitution of the United States, has a broader

meaning than the word " trade." Commerce among the states con-

sists of intercourse and traffic between their citizens, and includes

the transportation of persons and isroperty, as well as the purchase,

sale, and exchange of commodities.

Same.—While the primary object of the statute was doubtless to

prevent the destruction of legitimate and healthy, competition in

interstate commerce, by the engrossing and monopolizing of the

markets for commodities, yet its provisions are broad enough to

reach a combination or conspiracy that will interrupt the transpor-

tation of such commodities and persons from one state to another.

V. S. V. Worlcingmen's Amalgamated Council, 54 Fed. 995, cited.

Same—Pullman Cars.—Pullman cars in use upon railroads are in-

strumentalities of " commerce." V. S. v. Dehs, C4 Fed. 7G3, cited.

CoNSPiKACiES

—

Combinations of Raileoad Employes—Unions and

Protective Associations—Strikes.—The employes of railway com-

panies have a right to organize for mutual benefit and protection,

and for the purpose of securing the highest wages and the best

conditions they can command. They may appoint officers, who shall

advise them as to the course to be taken in their relations with

their employer, and they may, if they choose, repose in their officers

authority to order them, or any of them, on pain of expulsion

from their union, peaceably to leave the employment because the

terms thereof are unsatisfactory. But it is unlawful for them to

combine and quit work for the purpose of compelling their employer

to withdraw from his relations with a third party, for the purpose

of injuring that third party. Thomas v. Railway Co., 62 Fed. 817,

followed.

Same.—A strike, or a preconcerted quitting of work, by a combination

of railroad employes, is, in itself, unlawful, if the concerted action

is knowingly and willfully directed by the parties to it for the pur-

pose of obstructing- and retarding the passage of the mails, or in

restraint of trade and commerce among the states.

Criminal Law—Reasonable Doubt.—A reasonable doubt is one aris-

ing out of the evidence; not an imaginary doubt, a fanciful con-

jecture, or strained inference, but such a doubt as a reasonable

man would act upon or decline to act upon when his own concerns

are invohed,—a doubt for which a good reason can be given,

which reason must be based upon the evidence or want of evidence.

Same—Province of Jury—Credidility of Witnesses.—The jury are

the exclusive judges of the credibility of the witnesses. A witness
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Is presumed to speak the truth, but this presumption may be re-

pelled by tlie manner in which he testifies, by the character of his

testimony, or by the evidence affecting his character for truth, hon-
esty, or integrity, or his motives, and by contrary evidence. But
the power of the jury to judge of the effect of evidence is not
arbitrary ; it must be exercised vs'ith legal discretion, and in sub-

ordination to the rules of evidence.

This was an indictment against John Cassidy, John
Mayne, and others, under Eev. St. § 5440, for conspiracy to

commit offenses against the United States, namely, the of-

fense of obstructing the [701] mails of the United States,

and the offense of combining and conspiring to restrain

trade and commerce between the states of the Union and
with foreign countries. The prosecutions grew out of the

great Pullman strike, which occurred during June and July,

1894, and which was mainly supported and carried on

through the organization known as the " American Railway

Union." The charge delivered by Judge Moeeow in this

case is believed to be the longest ever delivered in a criminal

case in this country, and only exceeded in any case hj the

charge of Lord Chief Justice Cockburn in the Tichborne

Case. \ATiile only two of the defendants were tried, the case

was treated as a test case, both by the government and by

the strikers, «nd it involved, as a practical result, the dispo-

sition of some 132 other cases. Most of the defendants were

recognized leaders of the strike in California. The char-

acter of the charge—conspiracy to retard the United States

mails and restrain interstate commerce—brought up the en-

tire strike, so far as the Pacific coast was concerned. Two
hundred and sixteen witnesses were examined, and the trial

occupied five months, beginning November 12, 1894, and end-

ing April 6, 1895. The testimony covered nearly 6,000 pages

of typewritten matter, and was practically a record of all

the incidents relating to the strike. The charge was deliv-

ered on April 1 and 2, 1895.

H. S. Foote, Special Assistant United States Attorney, and

Samuel Knight, Assistant United States District Attorney.

Geo. W. Monteith, for defendants.
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Morrow, District Judge (charging jury).

Gentlemen of the Jury: I congratulate you on the ap-

proaching termination of this case. For five months you

have been required to give your constant, and, I might say,

exclusive, attention to the daily proceedings in this court.

The trial of the case has been protracted, but I am not pre-

pared to say that any greater time has been occupied than

was necessary, under the circumstances, to secure the testi-

mony of the 21C witnesses who have appeared before you

upon the stand. The nature of the charges against the de-

fendants now on trail, covering, as they do, the whole field

of the railroad strike of last summer in this district, neces-

sarily involves the closest scrutiny into every feature of that

affair. In this examination you have displayed a patient

interest of such a commendable character as to call for the

special acknowledgment of the court. You are, indeed, en-

titled to the gratitude of every good citizen of the com-

munity for the sacrifices you are making, and for the serv-

ice you are rendering in the faithful performance of a public

duty.

In submitting the case to your consideration, it becomes

my duty to call your attention to the character of the charges

against the defendants, and the provisions q^ law under

which the prosecution is being conducted. It is the duty

of the court to declare the law ; it is your exclusive province

and responsibility to apply the law so declared to the facts

as you, upon your conscience, believe them to be established.

[703] The indictment contains two counts, which, in gen-

eral terms, charge that the defendants conspired, combined,

and agreed together, and with divers other persons, to ob-

struct and retard the passage of the United States mails,

and the carrier carrying the same, and also that they en-

gaged in a combination and conspiracy in restraint of trade

and commerce among the several states of the United States,

and M'ith foreign countries. The crime of conspiracy is

besed upon section 5440 of the Revised Statutes of the United
States, which provides as follows

:

"If two cir more iiw-suus r-oiispire eitlier to coimnit ;iii\' offense
against the United States or to clefranrt the United State's in any
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manner or for -nuy purpose, and one or more of such parties do any
act to effect the object of the conspiracy all the parties to such
conspiracy shall be liable to a penalty of not more than ten thousand
dollars, or to Imprisonment for not more than two years or to both
fine and imprisonment, in the discretion of the court."

To make this statute as clear to you as possible, I will

call your attention to its three essential provisions. The first

element is the act of two or more persons conspiring together

;

the second is to commit any offense against the United

States; and the third is what is termed the " overt act," or

the element of one or more of such parties doing any act

to effect the object of the conspiracj^ With respect to the

first element, we find that a conspiracj' has been described

as a combination of two or more persons, by concerted action,

to accomplish a criminal or unlawful purpose, or some pur-

pose not in itself unlawful or criminal, by criminal or un-

lawful means. Pettihone v. U. S., 148 U. S. 203, 13 Sup. Ct.

542. The common design is the essence of the charge, and

while it is necessary, in order to establish a conspiracy, to

prove a combination of two or more persons, by concerted

action, to accomplish the criminal or unlawful purpose, it

is not necessary to constitute a conspiracy that two or more

persons should meet together, and enter into an explicit, or

formal agreement for an unlawful scheme, or that they

should directly, by words or in writing, state what the un-

lawful scheme ^as to be, and the details of the plan or means

by which the unlawful combination was to be made effective.

It is sufficient if two or more persons, in any manner, or

through any contrivance, positively or tacitly come to a

mutual understanding to accomplish a common and unlawful

design. In other words, where an unlawful end is sought

to be effected, and two or more persons, actuated by the com-

mon purpose of accomplishing that end, work together, in

any way, in furtherance of the unlawful scheme, every one

of said persons becomes a member of the conspiracy, although

the part he was to take therein was a subordinate one, or

was to be executed at a remote distance from the other con-

spirators. A combination formed by two or more persons,

to effect an unlawful end, is a conspiracy, said persons acting

under a common purpose to accomplish the end designed.

Any one who, after a conspiracy is formed, and who knows
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of its existence, joins therein, becomes as much a party

thereto, from that time, as if he had originally conspired.

XJ. 8. V. Bdbcock, 3 Dill. 586, Fed. Cas. No. 1448T. Further-

more, where several persons are proved to have combined

together for the same [703] illegal purpose, any act done

by one of the parties in pursuance of the original concerted

plan, and with reference to the common object, is, in the con-

templation of the law, the act of the whole party, and

therefore the proof of such act will be evidence against any

of the others who were engaged in the same conspiracy. It

is also true that any declaration made by one of the parties

during the pendency of the illegal enterprise is not only

evidence against himself, but is evidence against the other

parties, who, when the combination is proved, are as much

responsible for such declarations and the acts to which they

relate as if made and committed by themselves. This rule,

you will understand, applies to the declaration of a co-

conspirator, although he may not be under prosecution, his

declaration being equally admissible with those of one under

indictment and prosecution.

The confederacy to commit an offense is the gist of the

criminalit}' under the law. The law regards the act of un-

lawful combination and confederacy as dangerous to the

peace of society, and declares that such combination and con-

federacj' of two or more persons, to commit crime, requires

an additional restraint to those provided for the commission

of the crime, and makes criminal the conspiracy, with penal-

ties and punishments distinctive from those prescribed for the

crime which may be the object of the conspiracy. You will

readily understand why this is true. A conspiracy becomes

powerful and effective in the accomplishment of its illegal

purpose in proportion to the numbers, power, and strength of

the combination to effect it, It is also true that, as it involves

a number in a lawless enterprise, it is proportionately demor-

alizing to the well-being and character of the men engaged in

it, and, as a consequence, to the safety of the community to

which they belong.

The second essential element in the offense described by

the statute is the purpose of the conspirators to commit an of-

fense against the United States. The indictment charges
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that the defendants conspired with others to commit tv/o of-

fense against the United States,—one to obstruct and retard

the passage of the United States mail and the carrier carry-

ing the same ; and the other, that they engaged in a combina-

tion and conspiracy in restraint of trade and commerce
among the several states of the United States and with for-

eign countries. The first charge is based upon the provisions

of section 3996 of the Revised Statutes, which provides as

follows

:

"Any person who shall knowingly and willfully obstruct and retard
the passage of the mail, or any carriage, horse, driver, or carrier car-

rying the same, shall, for every such offense, be punishable by a fine

of not more than one hundred dollars."

This section of the Revised Statutes was originally section

9 of the act of March 3, 1825 (4 Stat. 104) , and, having been

passed prior to the introduction into the United States of the

method of transporting mail by railroads, the phraseology of

the law conformed to the conditions prevailing at that time,

but it is equally applicable to the modern system of convey-

ance, and protects alike the transportation of the mail by the

" limited express," as it does the carriage by the old-fashioned

stagecoach. There are, however, certain [704:] provisions

of law directed specifically to the transportation of the mail

by railroad trains, to which I desire to call your attention.

Section 3964 of the Revised Statutes provides as follows:

" The following are established post-roads :
* * * All railroads

or parts of railroads which are now or hereafter may be in operation."

Section 3, Act March 3, 1879 (20 Stat. 358), provides

" that the postmaster general shall, in all cases, decide upon

what trains and in what manner the mails shall be conveyed."

Section 4000 of the Revised Statutes provides that

:

" Every railway company carrying the mail shall carry on any train

which may run over its road, and without extra charge therefor, all

mailable matter directed to be carried thereon, with the person in

charge of the same."

There is still another provision of law applicable to the

transportation of mails on the Pacific railroads, which is as

follows

:

" That the grants aforesaid are made upon the' condition that said

company shall * * * transport mails * * * upon said rail-

road for the government, whenever required to do so by any depart-

ment thereof, and that the government shall at all times have the
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preference in the use of the same for all the purposes aforesaid (at

fair and reasonable rates of compensation, not to exceed the amounts
paid by private parties for the same kind of service), and all compen-
sation for services rendered to the government shall be applied to the

payment of said bonds and interest until the whole amount is fully

paid." Act July 1, 18G2, to aid in construction of a railroad and tele-

graph line from the Missouri river to the Pacific Ocean, § 6 (12

Stat. 493).

Recurring, now, to section 3995 of the Revised Statutes,

making it an offense to obstruct and retard the passage of the

mails, and you will observe that the statute applies to those

persons who "knowingly and willfully" obstruct and retard

the passage of the mails, or the carrier carrying the same;

that is to say, to those Avho know that the acts performed,

however innocent they may otherwise be, will have the effect

of obstructing and retarding the passage of the mail,' and

they perform the acts with the intention that such shall be

their operation JJ. S. v. Kirhy, 7 Wall. 485. " It would be

no defense under this statute," said an eminent judge in a

recent case, " that the obstruction was effected by merely

quitting employment, where the motive of quitting was to

retard the mails, and had nothing to do with the terms of

employment. Thomas v. Railway Co., 62 Fed. 822.

The statute also applies to those' persons who, having in

view the accomplishment of other purposes, perform unlaw-

ful acts, which have the effect of obstructing and retarding

the passage of the mails. In such case, the intention to ob-

struct and retard the passage of the mails will be imputed to

the authors of the unlawful act, although the attainment of

other ends may have been their primary object. U. S. v.

Kirhy, sufra.

The second offense, which, it is charged in the indictment,

was the object of the conspiracy, was to restrain trade and

commerce among the several states and with foreign nations.

This offense is described in an act of congress entitled "An
act to protect trade and commerce against unlawful re-

straints and monopolies," approved July 2, 1890 (26 Stat.

209), which provides as follows:

[705] " Section 1. Every contract, combination in the form of trust

or otherwise, or conspiracy, in restraint of trade or commerce among
the several states, or with foreign nations, is hereby declared to be

illegal. Every person who shall make any such contract or engage in

any such combination or conspiracy, shall be deemed guilty of a mis-
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demeanor, iind. ou conviction thereof, shall be punished by a fine not
exceeding five thousand dollars, or by imprisonment not exceeding one
year, or by both said punishments, in the discretion of the court."

" Trade " has been defined as " the exchange of commodi-
ties for other commodities or for money; the business of

buying and selling; dealing by way of sale or exchange."

The word " commerce," as used in the statute and under the

terms of the constitution, has, however, a broader meaning
than the word " trade." Commerce among the states con-

sists of intercourse and traffic between their citizens, and
includes the transportation of persons and property, and the

navigation of public waters for that purpose, as well as the

purchase, sale, and exchange of commodities. County of

Motile V. Kimball, 102 U. S. 702; Gloucester Ferry Go. v.

Pennsylvania, 114 U. S. 203, 5 Sup. Ct. 826. Pullman cars

in use upon the roads are instrumentalities of commerce.

U. S. V. Deis, 64 Fed. T63. The primary object of the statute

was, undoubtedly, to prevent the destruction of legitimate

and healthy competition in interstate commerce by individ-

uals, corporations, and trusts, grasping, engrossing, and

monopolizing the markets for commodities. U. S. v. Patter-

son, 55 Fed. 605. But its provisions are broad enough to

reach a combination or conspiracy that would interrupt the

transportation of such commodities and persons from one

state to another. U. S. v. Workingmen''s Amalgamated
Council, 54 Fed. 995, 1000.

We come, now, to consider the third element involved in

the crime of conspiracy, as it is declared in the statute under

consideration; that .is to say, the overt act, or the element of

one or more of the parties to the conspiracy doing any act to

effect its object. At common law, it was neither necessary to

aver nor to prove an overt act in furtherance of a conspiracy.

Bannon v. U. S., 15 Sup. Ct. 467. The offense was complete

when the unlawful concert and agreement was entered into

and concluded, although nothing was done in pursuance

thereto, or to carry it into effect. It was one of the few cases

in which the laAv undertook to punish criminally an unexe-

cuted intent or purpose to commit a crime. U. S. v. Walsh,

5 Dill. 58, Fed. Cas. No. 16636. But, under the statute of the

United States now under consideration, the doing of some

act in pursuance of a conspiracy is an ingredient of the crime,
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and must be established as a necessary element of the offense,

although the act need not be in itself criminal or amount to

a crime. U. S. v. Thompson, 12 Sawy. 155, 31 Fed. 331.

With this general statement and explanation of the statute

involved in this case, I will proceed to consider the allega-

tions in the indictment, which, as I said before, contains two

counts.

The first count charges that the defendants conspired both

to obstruct and retard the passage of United States mails,

and to unlawfully engage in a combination and conspiracy

in restraint of trade and commerce, while the second count

charges a conspiracy in re- [706] straint of trade and com-

merce alone. Otherwise, both counts are, in substance and

form, identical. In general terms, the two counts charge:

(1) Formation of the conspiracy
; (2) legal corporate exist-

ence of the Southern Pacific Company, and its means, man-

ner, and methods of transporting the mails and interstate

commerce; (3) means conspired to be used in effecting the

object of the conspiracy; (4) overt act charged; (5) con-

cluding with an allegation of unlawful intent.

Bearing these general features of the indictment in mind,

you will now be able to understand the meaning of the

various allegations of the indictment, as I proceed to refer

to them somewhat more in detail.

Taking up the first count: The formation of the con-

spiracy is alleged, and it is charged that John Cassidy, John

Mayne, Fred Clarke, and James Rice, with divers others,

names unknown, did conspire to obstruct and retard the

passage of the mails of the United States, and to restrain

trade and commerce among the several states and with for-

eign nations. (2) The legal corporate existence of the

Southern Pacific Company, and its means, manner, and

method of carrying the mails and interstate commerce, are

set out. It is averred that the Southern Pacific Company

was a railroad corporation, duly organized and existing

under the laws of the state of Kentucky, engaged in the

business of a common carrier of the mails of the United

States, and of passengers, freight, express matter, and other

commodities, comprising and constituting trade and com-

merce, within the meaning of the act entitled "An act to
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protect trade and commerce against unlawful restraints and
monopolies, approved July 2, 1890." The lines of railroad
over which it carried on its mail and interstate commerce;
the manner and means employed and necessary to its doing
so, viz. yards, depots, tracks, trains of cars, and other equip-
ment suitable for the transportation of the United States
mails, passengers, freight, and express matter, and other
commodities,—are also set out. (3) Then follow the means
conspired to be used in effecting the object of the conspiracy.

These are, briefly: First. By forcibly taking and keeping
possession and control of all yards, depots, tracks, and trains

of cars upon said lines of railway, and by forcibly 4iolding

and detaining the same. Second. By causing to be assem-
bled, and assembling with, large crowds of persons in said

depots and yards of said Southern Pacific Company, at

various points and places upon said lines of railway, in said

state and Northern district of California, to wit : 1. At the

city and county of San Francisco. 2. City of Sacramento.

3. City of Oakland. 4. City of San Jose. 5. City of Stock-

ton. 6. Town or Eed Bluff. 7. Town of Dunsmuir, county

of Siskiyou. 8. City of Vallejo, county of Solano. 9. Town
of Lathrop, county of San Joaquin. 10. Town of Palo Alto,

county of Santa Clara. By gathering in great numbers in

said yards and depots, and other places, around, in, and upon
the trains, cars and engines of the said Southern Pacific Com-
pany, and upon the tracks of the railways, preventing the

movement and passage of said engines, cars, and trains.

Third. By threats, intimidation, personal assaults, and other

force and violence, to prevent the engineers, firemen, con-

duct- [707] ors, brakemen, switchmen, and other employes

of said Southern Pacific Company from discharging their

duties, and from moving and operating said engines, trains,

and railways. Fourth. By forcibly disconnecting air brakes

upon such trains,—mail, passenger, and freight. Fifth. By
putting out the fires in the engines drawing the same. Sixth.

By throwing switches, in order to prevent the passage of

such trains through depots and stations. Seventh. By open-

ing drawbridges over navigable and other streams, upon

which drawbridges the tracks of said railway cars were situ-

ated. Eighth. By burning and destroying bridges, trestles,

and culverts, over which such trains necessarily and usually
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would pass. Ninth. By loosening, removing, and displacing

the rails of the tracks of said railroads. Tenth. By greasing

the rails of the said tracks. Eleventh. By stopping trains

upon railway crossings and upon switches, and by forcibly re-

fusing to allow such trains to be hauled from such crossings

and switches. Twelfth. By compelling the employes of said

railroad company to leave their trains, shops, and the work

of said company, while in the performance of their duty.

Thirteenth. By using all such other forcible means as to

them should seem expedient to prevent, for an indefinite

period, the use of the said railways for the transportation

of the mails of the United States and interstate commerce.

It will be well to observe, at this point, that the indictment

does not charge that the defendants did, in fact, use or put in

operation the means herein set out, in effecting the object of

the conspiracy ; the charge is that such were the means con-

spired to be used for that purpose. Now, when you come to

consider the testimony, you will probably find that some of

it tends to show that certain persons did, in fact, use such

means to prevent the movement of railway trains. This tes-

timony was admitted, not to prove that such acts had been

committed, but because of the relevancy of such testimony

to the charge in the indictment,—that such means were to lie

used in effecting the object of the conspiracy. In other

words, it tends to show that a conspiracy was formed to ob-

struct and retard the passage of the United States mails,

and to restrain trade and commerce among the several states

and with foreign nations, and that such means were to be

used to carry the conspiracy into effect.

This brings us to a feature of this charge of conspiracy

which you will bear in mind. It is not incumbent upon the

prosecution to prove that all of the means set out in the in-

dictment were, in fact, agreed upon to carry out the con-

spiracy, or that any of them were actually used or put into

operation. It will be sufficient if it be established to your

satisfaction, and beyond a reasonable doubt, that one or more

of the means described in the indictment were to be used to

execute that purpose.

After stating the means by which the conspiracy was to be

effected, the indictment then sets out the overt acts; that is
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to say, it charges the doing of certain acts to effect the object

of the conspiracj-. They are as follows : That on the 6th day
of July, 1894, the defendants, at Palo Alto, (1) forcibly took
possession and control of the yards, depots, buildings, tracks,

engines, and cars, and other appliances and [708] property,

of the Southern Pacific Company: 1. By causing to be as-

sembled, and assembling with, a large crowd of persons in

said depots, buildings, and yards of the Southern Pacific

Company ; and by gathering with said crowds of persons in

said depots, buildings, and yards, around, in, and upon the

aforesaid trains, cars, and engines, and upon the tracks of

the railways. 2. By threats, intimidations, personal assaults,

or other acts of force and violence, in, upon, and towards the

engineers, firemen, conductors, brakemen, switchmen, agents,

and other employes of said company having charge of said

depot, buildings, and other property, etc. It is further

charged (2) that, on the 6th day of July, 1894, said defend-

ants, at Palo Alto, forcibly and violently prevented the move-
ment of all trains of the Southern Pacific Company to, from,

or through the town of Palo Alto: 1. By gathering in

crowds, etc. 2. By placing physical obstructions upon said

track. 3. By displacing the switches. 4. By forcibly and

violently assaulting, threatening, and intimidating said engi-

neers, firemen, conductors, brakemen, switchmen, agents, and

other employes, while engaged as aforesaid. 5. By uncoup-

ling the cars of said trains and disconnecting the same. 6.

By removing said cars from said tracks. 7. By withdrawing

the water from the boilers and tanks of said engines, and

putting out and removing the fires therein. 8. By displacing

and removing valves, pins, bolts, plates, and other appliances

and portions of the machinery of said engines and cars, and

of the rails of said railways, thereby loosening said rails. 9.

By other violent, forcible, and unlawful acts and means to

the grand jurors unknown. It is further charged (3) that

said defendants, at the time and place above indicated, un-

lawfully, forcibly, and violently occupied and held posses-

sion and control of said yards, depots, tracks, engines, trains

of cars, and other appliances and property of the Southern

Pacific Company, by the means aforesaid, and by said means

excluded the Southern Pacific Company and its employes

from the possession, use, and control thereof, and by said
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means prevented the movement of said trains from and in-

cluding July 6 to and including July 10, 1894.

The same observation, which I have just made to you

with respect to the establishing of one or more of the means

alleged to have been concocted and conspired to be used, is

applicable to the overt acts charged. It is not necessary to

a verdict of guilty that you should find that each and every

one of the overt acts charged have, in fact, been committed.

If you are satisfied beyond a reasonable doubt that one or

more of these overt acts have been committed, and that they

were done in furtherance of the conspiracy alleged to have

been entered into by and between these defendants, and to

carry out or effectuate in some way the object of the con-

spiracy, that is all that the law requires. The indictment

concludes with allegations of intent, viz. : That the defend-

ants, by the acts and means aforesaid, knowingly and willfully

obstructed and retarded the passage of the mails and the car- .

rier carrying the same, and restrained interstate commerce

from the (Jth of July to and including the 10th day of July,

1894, at Palo Alto. The second count, as stated above, is con-

fined to charging a conspiracy to restrain trade and commerce

[709 j alone; otherwise it is identical in form and substances

with the count just elaborated upon.

Having directed your attention to the different provisions

of law involved in the charges against these defendants, and

having also stated to you, in brief terms, the several allega-

tions of the indictment, you are now prepared to consider the

testimony in the case in its proper light, for the purpose of

determining the guilt or innocence of the defendants; but

in referring to the testimony you will distinctly understand

that you are the exclusive judges of the facts, and that it is

not my province or purpose to intrude upon your jurisdic-

tion in any particular or to any degree. If, in any of my
rulings during the progress of this trial, I have appeared to

indicate that any controverted fact has been established, or

if I now assume or appear to" consider or treat any fact as

proved, unless it may be an admitted fact, you will disregard

such assumption, and act entirely upon your own judgment

and conscience in determining the facts of the case.

From what has been stated, it will appear to you that you
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are brought to the consideration of three questions which
may be properly suggested to you as a guide for your deliber-

ation: (1) Has the government proved the existence of a

conspiracy alleged in the indictment?' (2) If it did exist.

were any of the alleged acts performed by one or more of the

parties to the conspiracy? (3) If such a conspiracy existed,

were the defendants parties to it?

Taking these questions in their order, you will first con-

sider whether the conspiracy charged in the indictment has

been established.

GENERAL COXSPIEACY.

This is the important question in this case, and is a ques-

tion of fact for you to determine, subject to such rules of law

as the court will give you to assist you in arriving at a cor-

rect conclusion. The evidence on this point is largely cir-

cumstantial, and involves a consideration of the acts of

members of the Anierican Railway Union; the course and

methods of the association in boycotting the Pullman cars,

and subsequently declaring a strike against the Southern

Pacific Compan}'; and, generally, the attitude and conduct

of the strikers and those acting with them during the time

the strike was in operation.

AMERICAN RAILWAY UNION.

The evidence tends to show that the American Railway

Union is a fraternal organization, composed of railroad em-

ployes below a certain grade. The headquarters of the as-

sociation are located at Chicago, 111. In June and July last

Eugene V. Debs was its president; Geo. W. Howard, vice

president; and Sylvester Keliher, secretary. The union is

divided uj) into local unions. In the constitution of the

order, introduced in evidence, the principles and purposes,

so far as they are pertinent to this feature of the case, are

stated as follows

:

" It Is a self-evident truth that ' in union there is strength,' and,

conversely, without union weakness prevails ; therefore the central

benefit to be derived from organization is strength,—power to ac-

complish that which defies indi- [710] vidual effort. The American
Railway Union includes all railway employes, born of white parents,

11808—VOL 1—06 M 30
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organized within oiie great hrothorhoocl. Tliei-e is one supreme law
for the order, one roof to shelter all. and all united when unity of
action is required. The reforms sought to be inaugurated and the
henetits to be derived therefrom, briefly stated, are as follows:.

" First. The protection of members in all matters relating to wages
and their rights as euiployos is the principal purpose of the organiza-
tion. Railway emiiloyes are entitled to a voice in fixing wages and in

determining conditions of employment. Fair wages and proper treat-

ment nuist be the return for efficient service, faithfully performed.
Such a policy insures harmonious relations and satisfactory results.

The order, while pledged to conservative methods, will protect the
humblest of its members in every right he can .iustly claim; but,

while the rights of members will be sacredly guarded, no intemperate
demand or unreasonable propositions will be entertained. Corpora-
tions will not be permitted to treat the organization better than the
organization will treat them. A high sense of honor must be the ani-

mating spu'it, and even-handed .iustico the end sought to be attained.

Thoroughly organized in every department, with a due regard for the
right wherever found, it is confidently believed that all differences

may be satisfactorily adjusted: that harmonious rel.ations may be
established and maintained; tliat the service may be incalculably im
proved; and that the necessity for strike and lockout, boycott and
black-list, alike disastrous to employer and employe, and a perpetual
menace to the \^elfare of the public, will forever disappear.

" Second. In every department of labor, the question of economy is

forced to the front by the logic of necessity. The importance of or-

ganization is conceded, bitt, if it costs more than a workiugman
is able to pay. the benefits to accrue, however great, are barred.

Therefore, to bring the expenses of the organization within the reacli

of all is the one thing required,—a primary question which must be
settled before those who stand most in need can participate in the
benefits to be derived ; hence to reduce the cost to the lowest prac-

tical point is a demand strictly in accord with the fundamental prin-

ciples of economy, and any movement which makes it possible for all

to participate in the benefit ought to meet with popular favor.
" Third. The organization will have a number of departments, each

of which will be designed to promote the welfare of the membership
in a practical way and by practical methods. The best thought of

workingmen has long sought to solve a problem of making labor organ-
izations protective, not only against sickness, disability, and death,

but against the ills consequent upon idleness and those that follow in

its train. Hence there will be established an employment department,
in which it is proposed to register the name of every member out of

employment. The department will also be fully informed where work
may be obtained. It is doubtful if a more important feature could
be suggested. It evidences fraternal regard without a fee, benevo-
lence without alloy."

Section 54 of the constitution of the American Kailway

Union (entitled " Laws of Protection ") provides for what

is called a " board of mediation," and defines its powers. It

is as follows:

" The board of mediation of each local union shall elect a chairman.
The chairman of the local board of mediation shall be a member of

the general board of mediation of the system or line on which they

are employed. The general board of mediation shall elect a chair-

man and secretary. The general board of mediation shall meet on
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the second Tuescln.\- of September of e;u'h jeur at the headquarters
of the road oi\ whioh they are employed, for the transaction of such
business that may emanate from the local board of mediation. All
complaints and ad.lustments of a general character'shall be handled
by the general board of mediation. All complaints and adjustments
umst be taken up tirst by the local union; if accepted by a majority
vote, it shall be referred to the local board of mediation for adjust-
uiout: and, if failiiij;. the case shall be submitted to the chairman of
the scneral board of mediation; failing in which, they shall notify
the president of the general union, who shall authorize the most avail-
able member of the board [711] of directors to visit and meet with
the general ihairman of the board of mediation, and issue .such in-
structious as will bo promulgated by the directors."

The right of employes of railway companies to organize in

this way for their own benefit and protection is not ques-

tioned. They are entitled to the highest wages and the best

conditions they can command, and they may organize an
association or union for that purpose. There is no contro-

versy on this point. It is a benefit to them, and it is not

prejudicial to the interests of the public, that they should

unite in their common interests and combine for such lawful

purposes. In TJtomas v. Bailwcn/ Co., 62 Fed. 817, Judge
Taft, in the circuit court of the United States for the South-

ern district of Ohio, speaking of the relation of railway em-

ployes to the American Railway Union, says

:

"If they (the employes') stand together, they are often able, all

of them, to conmiand better prices for their labor than when dealing
singly with rich employers, because the necessities of the single em-
ploye may compel him<o accept any terms offered him. The accumu-
lation of a fund for the support of those who feel that the wages
offered are below market prices is one of the legitimate objects of
such an organization. They have the right to appoint ofHcers who
shall advise them as to the course to be taken by them in their rela-

tions with their employer. They may unite with other unions. Tho
officers they appoint, or any other person to whom they choose to

listen, may advise them as to the pi'oper course to be taken by them
in regard to their employment or, if they choose to repose such au-
thority in any one, they may order them, upon pain of expulsion from
their union, peaceably to leave the employ of their employer, because
any of the terms of their employment are unsatisfactory."

This is clearly the law ; but there is a just and reasonable

limitation to the power and privilege of railway employes,

even under the protection of such an organization. Thej'

are not entitled to interfere with the rights and property of

others, and by force and intimidation compel a carrier of

United States mails or of interstate commerce to suspend the

operations of such necessary and lawful business; or, to
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state the proposition a little more exactly, they have no privi-

lege or right to violate a law of the United States.

Xow, with respect to the general charge of conspiracy

contained in this indictment, I will direct your attention

to some of the testimony Avhich the government claims tends

to establish that element of the case.

TIME WHEN THE BOYCOTT TOOK EFFECT.

It is admitted that in the latter part of June, 1894, a con-

Acntion of the American Eailway Union, assembled at Chi-

cago, resolved to boycott the Pullman Company ; this boycott

to take effect in five days, should the difficulties existing

between that company and its employes not be settled at the

expiration of that period. On June 26, 1894, the president

of the general union sent the following telegram, which was

received by the American Union Lodge, known as " Local

Union No. 310," having its headquarters in Oakland :
" Pull-

man boycott in effect to-day noon, by order of convention."

The telegram was signed by E. V. Debs, the president of the

union. G. D. Bishop, secretary of local union No. 310, at

Oakland, identifies [713] this telegram. The boycott was

therefore declared at noon of June 26, 1894, which fell on a

Tuesday.

^Nlr. Knox, who was an employe of the Southern Pacific

Company at Sacramento, and a member of the American

Eailway Union at that place, being called as a witness for the

defense, testified that he was chairman of the mediation com-

mittee; that the duties of the committee were to settle the

differences between the employes and tha corporation. He
relates the circumstances connected with the commencement

of the boycott, as follows

:

"On the 26th of June we were asked to boycott the PuUmancars,
and the union took action on it, and the mediation committee "were
ordered to call at Mr. Wright's office,—this was about 11 :20 at night,—
and notify him of the action of the union. Mr. Knox, Mr. Oomptofl,
and Mr. Mullen composed the mediation committee. We went down,
,ind saw Mr. Wright, and told him what action the union had taken,

and went bacls; and reported again to the union. We were author-

ized then to lay off from our work, and to attend to this boycott; to

notify the members, and the like. I went down and asked Mr. Hallo-

ran for leave of absence until the trouble was over with, and it was
granted me. I was laying ofC at the time of the strike. Obtained
leave of absence about two o'clock or 2 :.30 in the morning of the 27th
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of June. The object of the boycott was this: That the American Rai!-
way Union had a big lodge at Pullman, Illinois. The Pullman Com-
pany had reduced the wages of their employes so that they could
hardly live. * * * Received a message from President Debs, ask
ing us to boycott the Pullman cars, and the mediation committee went
do^^n to the depot after the meeting. We ordered the boycott. We
decided to boycott Pullman cars. We were notified to go down and tell
Mr. Wright of the action of the union, which we did. Then we
reported back to the union again, and told th(>m what :\Ir. Wright said,
and, after that, the meeting was adjourned, and we wont from there
to the depot to carry out our instructions. We were given full power
to act in the matter. AVhen we got to the depot, or shortly after we
arrived there, Mr. Halloran, the yardmaster, and Mr. Small, and sev-
eral of the officials, showed vip around there, and wanted to know what
the trouble was. Mr. Halloran called me off to one side, and asked
nie, as a favor, not to ask the men to boycott the Pullmans on 2, 4, and
16. He said that if we did not wish to handle the Pullman cars, if we
would agree not to call him a scab, he would switch the cars. After
consulting with the balance of the mediation committee, it was decided
to let the Pullman cars on 2, 4, and 16 go through to their destinations
without boycotting them. We told him we would switch the cars in-

stead of him. We did not ask him to do any wi)rk. On the morning
of the 27th, about 8 :30, I went through the shops,—there were a great
many shopmen belonging to our union.—to see .what action they had
taken in reference to working on Pullman cars. I found a great many
of the men idle. They were not working on the Pullman cars. We
told them to go and complete their work ; to ne\'er mind boycotting
the work ; to keep on with it. * * * After going through the shops,
and notifying the men to keep on with their Pullman work, we then
went back to the depot. There was a train due to leave there at 10 :25

in the morning, known as ' No. 84.' She has a Pullman car off of No.
2, that comes from Chicago, and another one to put on tliere at Sacra-

'

raento. There is a flrst-class car put on at Sacramento. The other is

a tourist car. The one that came through from Sacramento was
loaded and the other one ^^as empty. We asked the switchmen not to

handle the Pullman car, because it was empty, and it was not neces-
sary for it to go. We thought it was proper to boycott the empty
Pullmans. They refused to put Pullman cars on. ^Nlr. Halloran then
came to us, and said he would take the engine and go to couple on, and
we should come up and ask him not to couple on, and tell him we did
not want him to scab on us, and he would not couple on. With that
understanding he took the engine, and went around on the track \\-here

the Pullman car was, and started to couple on. AYe went over, and
told him we did not like to have the yardmaster [713] scabbing on us

;

it did not look well. He said, ' Of course, I will have to yield ;
' and

he went up to the oflBce, and asked us if we would go with him. We
went with him. !Mr. Jones asked him if he could not get some one
else to ]int on the Pullman cars. He said, ' No ; they are all A. R. U.
men.' Mr. Jones said, ' Cannot you hire some one else? ' Pie said,
' No ; they are all A. R. U. men.' That train stood there until leaving
time. Then it started to pull out, and perhaps pulled ttmv or five car
lengths out, and some one ran down out of the office, and turned the
plug on the liind end of the air hose, and stopped the train. She was
backed up to the dei^ot, and stood there for a couple of weeks. They
refused to allow the engine to go without the Pullmaii car on. We
tried to induce Mr. Wright to let her go, because it was a mall train,

and we did not want to be no parties to holding the mail. He refused.

We went to him, and asked him if he would not let this other Pullman
car go on 104. bociiuse the passengers were very anxious to get througli.
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He said they \Yonlcl, and they switched the loaded tourist car off of

84, and put it on l(i4. Tliat is about all that happened on the 27th.
« * =s That train was made up at Sacramento. It runs between
Sacramento and Oakland, by Tracy, and around that way. The Pull-

man car.s go to Los Angeles. They carry the Pullmans down to

Lathrop, and then they go to Los Angeles. The balance of the train

comes intij O.ikland. It starts from Sacramento. The Pullman car,

though, that goes through, that comes from Chicago,—that loaded
one,—the tourist car. They sent it out on another train at night,

5 ;.jO. ' 10-1 ' it is called. Sent it out in the e^'ening,—on the same
day. There was nothing left of that train, then, except the mail, bag-

gage, express, and passenger cars. Inhere \vas no one in the passenger
cars. They went off on the next train,—the passengers ; the through
passengei's from Chicago that went on the next train. There were a

good many of the local that went on the next train, too. That only
runs to Tracy. It does not come clear around to San I'rancisco, but
stops there. Know (.". A. Newton. I had a conversation with him on
the niglit of the 2i;th, and I might have had on the 28th. I would not

say for certain. Had a conve«"sation with him on the night of the

20th, at which I showed him a telegram. The telegram read-: 'Boy-
cott declared on Pullman cars. E. V. Debs.' "

C. A. Xewton. called for the United States, night yard-

master at Sacramento, for the Southern Pacific Company,

contradict.s Mr. Knox on this point, and says that Mr. Knox
handed him a telegram, which he read. That the telegram

read: " H. A. Knox, Sacramento. Boycott declared against

Pullman. Hold all Pidlmans. E. V. Debs." That he

handed the telegram back to Knox, who left the room ^vllere

they had met, with the exclamation, " That is hell." The

witness Knox further states

:

" About ]2 :.30, I think it Avas, on the morning of the 28th, I received

a message from Los Angeles, saying that some men were discharged
for refusing to handle Pullman cars, and saying that the Los Angeles
Union had decided to strike for the reinstatement of those men, and
asked us to participate in the strike. The committee having full

power to act, we considered the matter, and came to the conclusion it

was a just fight, and we would take it up and help them out. In that

message from Los .Vngeles they asked us if we would notify all con-

cerned, w hich we did. I went down to the depot, and that special

that Mr. Newton m'ms testifying about—the officers' special—was just

pulling out of the depot. I had had a conversation with the engineer

and the fireman before that, and they told me if there was any strike

they wanted a finger in the pie, so I ran up and got on the engine, and
told the engineer and fireman about what had occurred. They said,

' Well.' Some 'ine stopped them ; I don't know who. They were
stopped from the hind end of the train, and they said, ' Cat us off,

and v,'e will go to the house,' so somebody cut the engine off. I don't

know who it ^as. No one was with me on the cab of the engine,—only

the engineer and fireman. Did not offer any threats or intimidation

or violence. * * * The [714] engine was cut off, and the engineer

was taking it around to the roundhouse. I was in the depot by that

time. Jlr. Wright wanted to know what was the matter with the

special. I told him, as near as I could find out, the engineer was
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going to strike with us. He had Mr. Newton stop him there in front
of the depot, and he had a conversation with the engineer, and they
finally agreed to go on with the special, and aslied us if we would
couple on. We told him, 'Yes; if they wanted to go.' I told Mr.
Wright I thought it was foolish for them to go. They would go just
as far as Rocklin, and that was no place to stay. There were no ac-
commodations there at all. He said, ' For God's sake, let them go out
nf Sacramento, if they don't get over the American river bridge.' I

thought to accommodate him. We would not ask the conductor and
brakeman to boycott the officers' special. We would let them go as far
as Rocklin. I knew they would not get any further than that, be-
cause the men had already quit up there. I got on the engine, and rode
up through Sixth street yard with them, to see that the switches were
all set, and everything ready to go. I rode with the engineer on the en-
gine. After I got back from Sixth street the committee then went up
to the Western Union & Postal Telegraph Company, and we sent a
good many dispatches notifying them that we had struck."

(These telegrams will appear further on.)

Newton testified as follows with relation to the special

car,—or officers" special, as it was called,—and with reference

to the statements made by Knox at the time

:

" I know Mr. Knox personally. He used to work for me. Mr.
Mullen, I knew him personally, too. Mr. Compton I did not know
until after the strike. I saw Mr. Knox about the 26th of .June.
* * * The first train that came into the yard after that con-
versation I had with Mr. Knox (referring to above) was a special
that came from Oakland. It got in about 12 :25 on the morning of
the 29th. It was a special passenger train, that ran out of its ordi-
nary time. It was composed of two officers' cars and the engine.
* * * Saw Mr. Knox, on the arrival of the officers' train, a little

while after it got in, when it got read.y to leave. Knox came run-
ning through the depot and hollered out ;

' Stop that train ! Stop
that train ! Not a son of a bitch of a wheel will turn on the system.'
This was on the morning of the 29th, about 12 :25."

This, it will be observed, flatly contradicts Knox as to what

occurred at that time.

The witness Newton testifies further as to Knox's attitude,

as follows

:

" Did not have any direct conversation with Knox. When No. .S

came in, going east, there was quite a number of shopmen around
there, standing in groups^. I guess to the extent of forty or fifty.

They came in charge of United States Marshal Long. This was
along in the morning, about daylight, probably four o'clock, on the
29th. That was a mail train,—the regular Eastern overland,—the
Atlantic express ; the ' fast mail,' they call it. After No. 3 pulled
out, the groups got moving towards the depot,—after she pulled out,

—

and some one in the groups made the remark to Mr. Knox .why he
did not hold the train,—what he let her go out for. He said he
did not have force enough to hold her, but when seven o'clock came
he would call out the shop men, and he would have force enough to

hold anything that came along."
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Knox testifies tliat:

" The strike was formally dechired about 12 :30 or 1 o'clock on the
morning of the 29th of June by the Los Angeles Union. In Sacra-
mento it was left in the hands of the committee. The committee had
full iDower to act. The committee decided to strike to have those
men in Los Angeles reinstated. As soon as they got the message
they consulted probably for 25 or 30 minutes, and went on and did
as requested l>y the message, to notify all those concerned. That
was about 12 :30 or 1 o'clock on the morning of June 29th. Had not
at that time received any jiotification from Oakland. Did not act

[715] on anything but the notification from Los Angeles. The mem-
bers tlint were out on the road,—we notified all the unions along,

Truckee, and Rocl^lin. and Dunsmuir, and all over the system,—we
notified them that we had struck ; that we had ordered a general
strike in Sacramento, and those in Sacramento—the shop men—were
all notified the next morning after tliey went to work, perhaps 8
o'clock or S:30."

The attitude of the mediation committee, as representa-

tives of the American Railway Union, is stated by Knox as

follows

:

" Mr. Baldwin and Mr. Knight wanted to know our position that

we had taken in the matter, and between us we explained it as thor-

oughly as possible to them, and told them that, in the first place, we
had boycotted the Pullman cars on legal advice ; and, if I am not
mistaken, 1 told them who our advice was from,—Mr. IngersoU ; and
Mr. Knight said that a Pullman car, as long as it was attached to a

mail ear regularly made up, was part of a mail car. Of course we had
an opinion from a very eminent lawyer and attorney, and we thought
he knew as much about it as JNIr. Knight did. Consequently we told

him we would not handle any trains with Pullman cars attached dur-

ing the boycott, and, now that the strike had been ordered, we would
not handle any trains at all, except mail trains, until those men that

had been discharged had been reinstated. That was about the gist

of our conversation all the way through. It was repeated several

times."

Again he says

:

" I told Mr. Baldwin our men would not work on Pullman cars.

That is all I told him. * * * We were doing nothing with refer-

ence to preventing the movement of trains ; only quit work, that is all.

* •' * We were trying to induce the men that showed up to sti'ike

with us. That was the •understanding between Mr. Wright and my-
self. * < * I told Jlr. Baldwin that our men ^\•ould not work ou
Pullman cars. Did not make the statement that we would not allow
Pullman cars to move."

As to the power possessed by the mediation committee,

Knox says

:

" The committee had full power to act. The union had given them
full power to act."

On cross-examination Knox testifies as follows:

" We discriminated between Pullmans that were full of passengers
and Pullmans that were emptj', on the 27th and 28th of June. After
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the strike was ordered, we did not. All Pullmans were treated alike
and everything else, except mail. It gi-ew from Jhe Pullman cars to
every other form of cars except the mail cars. After those men were
discharged it did : did not matter what the destination of the cars wasWe thought that we could control the A. R. U. organization, and we did.
Anything that we knew anything about we controlled their action
through the strike. Anything that was done by any of the officers of
the A. R. U. organization during the strike was done with the full con-
sent, and was under the policy of our organization, as far as Sacra-
mento was concerned. We were given full power to act. That power
has never been taken away from us yet. Had control on the 3d of
July, but do not know whether there was an .V. R. U. man who moved
the Pujlmau cars on that day or not. Could not swear to it. I do
not think there were very many of them.

It appears that on July 5th, and during the strike, Knox,
Compton, and Mullen, of the mediation committee, appeared
before the Citizens' Protective Association of Sacramento,
and made a statement concerning the attitude of the Ameri-
can Eailway Union. Cornelius C. HovfcII, who was pres-

ent at the meeting, testifies as follows

:

" Was in Sacramento the latter part of June and the early part of
July last. I was employed by the Industrial Improvement & Manu-
facturers' As- [716] sociation of Sacramento. I was looking up man-
ufacturers' industries to locate at Sacramento for that company or as-
sociation. Became a member of the Citizens' Protective Association,
I believe on the 3d of July. That association formed for to get to-

gether and see if they could not do something to open up the commerce
connected with the city, and such other business as might be neces-
sary, owing to the condition that things were in at that time from the
cause of the strike that had been ordered on the 29th of June, or the
strike that occurred on the 29th of June. I was secretary of the or-

ganization from the day that wc organized, up until, I think, the 15th
or 20th of July ; somewhere along there. Performed the duties of
secretary at meetings. Recollect a meeting held on or about the 5tU
day of July last. It was called by the association to see if they could
not do something in order to open up the commerce. Members of
the mediation committee of the A. R. U. were present at that meeting.
They were Mr. Knox, Mr. Compton, and Jlr. Mullen. After discussing
the ways and means to adjust matters, it was decided that it would
be better to bring these people before the association, this mediation
committee, and find out the condition of afCairs,—what the causes were
of all the trouble,—and see if we could not do something to adjust
matters; and in that connection it was agreed that we would admit
them, and see what they had to say ; they having, I believe, made a

proposition to some member of the association that they would like

to come before the association, as the mediation committee of the

American Railway Union. They came before the meeting and made
a statement. Parts of their statement were reduced to writing. This
is a part of the record of the meeting of the Citizens' Protective Asso-
ciation held on the 5th of July. Not the entire statements, but I took

down part of what they said, and then we dictated it out, and took the

minutes to Mr. Knox in his room. Mr. Compton was present when I

went there with the minutes. I asked him to read them over, and
see if they were correct ; that I did not wish to have them quoted as

saying something before the association that they did not say, and.
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before they would become a part of the record, I wanted them to see if

they were right. I jead the minutes to tliem. These two were pres-
ent at the time. They looked them all over; and wherever they
wanted any changes made I run the pencil through them, as it appears
here, and when they got through—they looked it all over and read
it—I wrote this certificate attached, and Mr. Knox signed it, and Mr.
Compton signed it, in my presence,—both of them in my presence. I

left the paper with them so that they might show it to Mr. Mullen,
another member of the committee. He returned, as I understand,
after I left, signed the paper, and they sent it down to my office. We
had offices in the same building. The interlineations or erasures were
made just before that was signed, while Mr. Compton and Mr. Knox
were standing at my side. I think they were made—in fact, I know

—

at the request of Jlr. Knox. He did the talking."

This docimient reads as follows

:

" Saorambnto, Jalu 1th, JSO^.

" \\'heu the committer returned and had introduced the mediation
committee from the A. R. U. to the chairman, Mr. Katzenstein, he in

turn introduced Mr. Kno.K, ili-. Mullen, and Jlr. Compton to the asso-

ciation, and invited ilr. Knox to address the association, which he
had come to meet. ilr. Knox, among other things, after thanking the
association for allowing him to be heard, stated among the grievances
that the original can«e for this strilce was on behalf of the wage-
earners at Pullman, Illinois. Mv. Geo. Pullman had been grinding
down his men with such small wages that it was impossible for them
to get along. Mr. Knox went into detail as to treatment of the em-
ployes received at the hands of the Pullman Car Co., at Pullman, III

That through the president of the A. E. U. order he had declared a

boycott against the Pullman cars, and to effectually accomplish the

object he had ordered the strike, and it had now resolved Itself to

this : That the .V. R. U. order, which he represented, demanded that

Pullman restore his men in Chicago to their old places, with the same
scale of wages paid to them in 1S93 ; or that the S. P. E. E. Co. pur-

chase the one-quiirter ownership of the Pullman Co., paint out the Pull-

man name from the cars, and I'estore all the men on the railroad and in

all shops to their old position and wages. Senator Cox inquired of Mr.

[717] Knox if he did not think this committee of citizens could be
interested to an extent that something might be done to adjust matters
between them and the railroad. Mr. Knox said it had gone so far

that nothing could be done until the whole <iuestion was settled, and
that he had civen his ultimatum. Jlr. McClatchy asked Mr. Knox
what condition affairs were in at this time or what the situation

was. Mr. Kno.x then stated that he would allow the mail and ex-

press to lie moved, but that no passenger oars or freight cars of any
iiind or description \vould he consent to have moved until such time
as the demand he made had been complied with. j\lr. Mullen said,

in part, after Jlr. Knox had taken his seat, that this was a fight

between capital and labor, and that from the chief justice of the

United States down through all the branches—judicial and legisla-

tive departments—of the government, they were corrupt, and that

labor could not get its just dues, and that his association had taken '

this, way of forcing justice to assist their fellow men in obtaining
for honest labor a proper compensation. Jlr. Cox then asked what he
could suggest. To this Jlr. Knox replied that they might intercede
with the government, and see if the.i,- could not move the mails and
express to accommodate the business of the country. lie said that
that would help us out. ' Vi'e are in this fight to win, but we are

as anxious to have it settled as you are. and we wnnt to go to work.
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but will not until this question is settled as I have outlined. There
is a revolution going on in this country. To-day it is a principle
that we are contending for. Should we give up, they would make us
crawl on our bellies after them.' Jlr. Compton stated, among other
things, that the A. R. U. organization would not resort to any des-
perate liieaus, so long as the Railroad Co. would deal with them
without using armed force. That their organization was composed
of law-abiding citizens, and would not commit any overt acts. At
this point Mr. Ray tried to have his resolution read, but was de-
clared out of order, and the resolution remained on the table. Several
attempts were made by others, but without effect ; whereupon Mr,
Avery moved that a vote of thanks be tendered this committee for
having made this association of business men so frank and fair a
statement in relation to their i)osition with the railroad company and
this general boycott. The motion being seconded, it was unani-
mously carried, after which the committee retired,

" We have read the foregoing statement of the records kejit by Mr.
Howell of our statements, and certify to their correctness.

"Committee: H. A. Knox, Ghairinan.
" Thos. Compton.
" Jas. Mtjllen."

Mr. Knox was asked if he signed the statement prodticed

by Howell. He said he did; that there were some altera-

tions, but they were not material.

Continiung, Howell further stated

:

" Saw Knox after the 7th. I had no conversation with him, al-

though I law him a number of times, after the time I went to his

room and he signed that paf>er, until the 9th of July. I saw him then

before the executive committee of the Citizens' Protective Association,

at the Orangevale office in Sacramento. George B. Katzenstein. j\Ir.

Van Vorheos. Gen. Llewellen Tozier, Mr. Frank jNIiller, Mr. J. V.

McClatchy, of the Sacramento Bee, and I am not sure but I think

Senator Cox was pre..^ent at that meeting. The executive committee

was composed of nine members, but they were not always there. Mr.

Knox was there. I was there. I think Mr. James Jlott was there.

He is the manager" of the Crocker Company up there. During the

time of this strike we were in the habit of meeting every day, some-

times twice a day, and we had received hiformation from some source

that the government was going to take charge of affairs, and we had

heard a good many rumors. We sent for Knox. We brought hun

there to see what position he was going to take in view of the fact

that the troops were to be expected there. This was the 9th of July.

These gentlemen met Mv. Knox in the capacity of the executi^-e board

of the Citizens' Protective Association. Mr. Katzenstein, the chau--

man of the executi\'e committee, asked Sir. Knox some questions in

relation to the position that his [718] association expected to take or

that he expected to take after the troops got there. My recollection

is that Mr. Katzenstein in one of the questions said that it was re-

ported, and so published, that Mr. Debs, of Chicago, had issued a

proclamation advising'all men to keep away from these public places,

from collecting at the depots, and so forth, and he asked him why
that rule could not be enforced by the A. R. U. here. Mr. Knox

handed Jlr Katzenstein a telegram. The telegram, as near as I can

remember,^the substance of the telegram,— was about this
:
To pay

no attention to newspaper rumors ; that they were sure to win
;

that

e^•ervthing ^^a.s progressing all right in their interests, or words to
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that effect. Mr. Katzeustein. asked him this furtlier iiuostiou ; Tliat
in view of tlie tact that the trcops were urdeved there, and would
proliaW.v be there the next day, or the morning after, and as the
matter was pa.ssing out from the civil authorities to the military, and
iu view of tlie fact that he was a citizen, the same as the balance of

the jieople he bad come there to meet, what position he would take

;

to which he said, as near as I recollect, that, so far as he was con-

cerned himself, he could not do anything, for there were two or three
injunctions against him. But, so far as his men were concerned,
which was over 2,00o. he had no control of them, and he did not
believe they would allow any train to go out of the depnt with I'ull-

man cars attached. Then Mr. Katzenslcin further tiskcd him, as near
as I can recollect, * * that in view of the fact of the military

connng there, and if it would be a (|uestion lietwecn the principles of

his order and the protection of the i-itizens and his family and so

forth,- which course lie would pursue. He said that the principles of

the order of the A. It. U. stood first with him in relation to this busi-

ness, or in relation to tliis strilve. JMr. Katzeustein, as near as I can
remember, i-illed his (Knox's) attention to the proclamaliun, as it

was published in the paper. I don't remember Sir. Is;nox saying any-

thing in relation to tlie cause of the proclamation. He produced that

telegram. It was read. He handed it out, and talked in about the

same strain that was expiessed in the language of the telegram. I

would not undertake to repeat what lie said. I remember distinctly

he slated you i-ould not depend on the iiroclamation. Mc did not

lielic\c there was any truth in it, and used this telegram as evidence

to con-oborate his statement."

V. S. McClatchy, called on behalf of the United States,

testified

:

" I am one of the proprietors and business nuinager of the Evening
Bee, Sacramento."

\ paper being shown the witness, he said

:

•• That paper is a statement made by the secretary of the Citizens'

Protectixc .\ssiiciatioii, under instructions from its executive com-
mittee. * * * The paper was drawn up liy My. Howell, secretary

of the Citizens' Protective Assuci.ation, under instructions of its execu-

tive committee, and purported to embody the statements made by the

mediation connnittee of the American Railway Union before the Citi-

zens' Protective Association at its meeting. I think, or .Tuly Tith. Mr.

Howell was instnictcd to draw this paper up and i)resent it to the

niciliatinn connnittee for their approval and signature, * * * i

saw it signed by two gentlemen. I did not see the third member of

the ccnnmittee sign it. * * * Mr. Knox, who w.-is chairman of the

connnittee. signed it, and, as certain as I can be at this time, the

second one was Mr. C(jmpt(ni. The third member, who I think was
.Mr. ilullen, was not pi-csent. + * * \^. tijjg (jme j ^aw those two
names signed :\Ir. Howell was present. He then left it with Mr. Knox,
who was to olitain the signature of the third gentleman. * * * I

have in my possession another statement signed by Knox, relative to

the strike. * * Mr. Knox nmde certain statements before the

executive connnittee of tlie Citizens' I'rotcctive Association, I think

about July '.itli,— 1 do not want to be certain of the date,—and under
instructions I prepared a report <it Mr. Knox's remarks before the com-
mittee, or some of them, and submitted it to him for approval prior to

its liciiig published in the newspaper. Mr. Kno.x .approved it, after

minor amendiiients, an<l it was published. * * * Mr. Knox signed
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it ill my presence. ' * ' Mr. Knox's signature was obtained in the
afternoon. slioftl.A- before the Bee ^vol^ld go to press. In order to
insnre its publication [719] that day, it had to be cut up in what
printers call 'short takes.' * * * It \vas signed before being cut
up. It can lie readily pasted together."

After further testimony tending to identify the document,
it was introduced, and is as follows:

" Chairman H. A. Knox, of the Sacramento mediation committee of
the A. R. U., had a short conference this afternoon with the executive
committee of the Citizens' Protective Association, at the request of the
latter. The work of the committee so far had been directed towards
preventing a conflict at Sacramento that could only result in blood-
shed, without settling the main issue, and to this' end had brought
influence to bear on both the Southern Pacific Company and its
striking employes to prevent any aggressive measures on either side.
The position of the United States government, however, in ordering
the opening of the road and the use of federal troops for such purpose,
has practically taken all discretion out of the hands of the railroad
company and the United States marshal. Mr. Knox was asked,
therefore, if the United States government insisted on taking charge
at Sacramento and running trains, would the A. R. U. permit it to be
done without obstacle, or would it oppose by force the government
officials and troops? Mr. Knox stated that personally he would do all

he could to prevent a conflict with the government, and, if it moved
trains, would not oppose, whether with Pullmans attached or not, and
would so advise his men. He said, however, that if the government
msisted on moving Pullmans without a settlement of the main question,
he could not control the men under him, as they had notified him—over
2,000 strong—that they would not obey orders in that event, and
would engage the troops. He said the position of the A. R. U. was in no
way changed. It would not permit the running of any trains unless the
demands of the organization, as outlined at a forvner conference with the
citizens' committee, and published In the Bee of Friday last, were com-
plied with. His attention being called to the declaration of Eugene
V. Debs, head of the A. R. U., calling on all members not to attempt
interference with trains or railway property, Mr. Knox said that he
had not received oflScially any such notice, and had been warned by
Debs to pay no attention to newspaper reports, unless officially re-

ported to him. He could not, therefore, take any notice of the procla-

mation referred to, and doubted its genuineness. [Signed! H. A.
Knox."

Mr. Knox denies having signed the statement produced by

Mr. McClatchy. In this regard he testifies as follows

:

" I never signed that statement in the world. That statement, or
part of it, was when they called me before their committee in the
afternoon, I think, of the 0th. It was simply said verbally, part of it,

and part of it was not. I never signed the statement, and they have got
more in there than I ever said. * * * The statement is about
correct, until we get down to where it says :

' He said, however, that
if the government insisted on moving Pullmans without a settlement

of the main question, he could not control the men under him, as

they had notified him, over 2,000 strong, that they would not obey
jsrders in that event, and would engage the troops.' I never made
any such statement as that."
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Barry Baldwin, the United States marshal for the North-

ern district of California, was at Sacramento during the

strike, and testifies as follows respecting statements made to

him by members of the mediation committee and others, in

relation to the attitude of the American Railway Union

:

" I know Mr. Knox, Mr. Comptoh, and Mr. Mullen. Know Mr.
Worden. I saw them on the evening of the 1st of July at the depot, in

a caboose, in the yard there, right at the depot, on the tracks. I was
told that they were a committee ; that they were the leaders of the com-
mittee of the strikers. Found Jlr. Worden there at the time. * * *

I went there officially, in order to protect the mails,—to protect the

trains carrying the mails ; in [720] order to allow the railroad officials

to run the trains carrying the mails. We heard that they were being

prevented from doing so. This was Sunday evening, the 1st of July,

about eight o'clock in the evening. * * * n •^Y;,g j^ caboose on the

tracks adjacent to the depot building,—the -^-ard at Sacramento ; pos-

sibly a hundred yards from the river,—fifty to a hundred yards. The
parties in the car went to find Mr. Knox. Jlr. Kno.x was not in the

car at the time. They found iNIr. Knox, and Mr. Knox came in pres-

ently, after a little ; and they requested a number of people tiiere,

who had no business with their committee, to withdraw. A number
of people, in there withdrew, leaving, I suppose, some six to ten

inside the car. It was dark in the car. It was lighted afterwards,

but poorly lighted. Mr. Knox was present, and also Jlr. Worden,
and I believe Jlr. Conniton, and Mr. Mullen, and several others

whom I don't know,—did not recognize at the time. * * * i stated

to them the purpose for which I had come to Sacramento, and they

asked me whether Pullman cars were to be moved with the train.

Knox was the spokesman, and did most of the speaking. The others

spoke a little, some of the others, and especially Mr. AVorden, who was
continually talking'and interrupting. I told them who I was, and my
purpose in going to Sacramento. * * * My business there was to

see them and talk to them, and see what the trouble was, and why
these trains could not be mov.ed, and why they were preventing them
from being moved. They objected to Pullman cars being moved,
claiming that they were willing that the trains should go with the

mails and other passenger cars, but not with Pullman cars. They
said they had advice that Pullmans were no part of a train,—no part

of a mail train ; and they gave me to understand that, they would
not be allowed to go,—^to be moved. They said they had eminent
legal advice. That they had paid $250 for the advice. They did not

state who had advised them. * * * j ^qi^ them that I should
perform my duties, and see that the trains were moved. I told them
that the trains should be moved as often as made up, with Pullman
cars attached where it was customary to place them. I told them that

I was certain they were not right in doing it,—in opposing the proper
authorities and defying the law. They continued in the attitude that

they could not allow Pullman cars to move. I told them my purpose
in being there was to protect those mail trains, and trains carrying
the mails,—United States mails. * * * Had conversation with
Mr. Worden on my way up from the caboose out across the tracks.

He asked if we knew who he was, and I then first learned his name.
He said that his name was Worden ; that every one knew him there,

and he was prominently connected with the movement. * * * It

was the A. R. U. people that were organized there. They were the

mediation committee of the A. R. U. They were the committee. I
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treated them officially as leaders of the movement,—ostensible leaders
of the movement.

The same witness further testifies, as to the action and
attitude of the mediation committee, substantially as follows

:

" I saw the members of tlie mediation committee again (the second
time) on the evening of the 2d, at the Golden Eagle Hotel, at my
room. Saw Knox, Mullen, and Compton. They came to see me as
the mediation committee of the A. R. U. They came to see me as
U. S. marshal. They came to see me at the room I occupied. I in-
formed them that it was my intention to go <lown the next day, and
clear the depot grounds of the crowds that were there, in order that
the railroad company could move their trains,—the mail trains, or
trains carrying the mails,—and that I hoped that the strikers would
not offer any resistance; that I was there by lawful authority to do
this; it was my duty to do it. Then we talked the matter over.
They said that they had no wish to use any violence. They asked
me to go down. They said they would do all they could to get the
strikers to vacate the depot grounds. They asl;eil me to go down
myself, or with as few deputies as possible, for they thought there
was less danger of a conflict if I did that ; that I could get on better
alone than to take down a number of deputies ; that it might irritate
the people, and we would not get on well. But they said they would
assist me as much as they could in inducing the crowd to clear away
from the depot, and allow the trains to be operated. [721] They
said that if they did this they wanted me to allow them to send a
committee of three to induce the engineers, or those that were to
work the trains, in together, to persuade them not to go out with the
Pullman cars ; to go inside of the line I might form. I told them
that I did not know that I would object to their doing that, so long
as they did not intimidate them,—so long as they were not too per-
sistent, and would not continue to talk to them too long, or in any
other way threaten them, by numbers of talk ; and also, if the people
they were talking to did not wish to hear them,' did not wish to listen

to them, and requested them to leave, why, they should leave. But I

told them that I could not promise even that I would let them do
that ; that I could not say at that moment ; that there might be some
objection arise at the time on the part of the railroad company, and
I might have to further consider the question as to their right to be
present at the depot grounds, but at that time I did not see any objec-

tion to it, as long as they did it peacMbly."

Mr. Knox, in his testimony, details this interview in the

caboose as follows:

" Mr. Baldwin and Mr. Knight wanted to know our position that
we had taken in the matter, and between us we explained it as thor-

oughly as possible to them, and told them, in the first place, we had
boycotted the Pullman cars on legal advice ; and, if I am not mis-

taken, I told them who our advice was from,—Mr. IngersoU ; and Mr.
Knight said that a Pullman car, as long as it was attached to a mail
car regularly made up, was part of a mail car. Of course, we had
an opinion from a very eminent lawyer and attorney, and we thought
he knew as much about it as Mr. Knight did ; consequently we told

him we would not handle any trains with Pullman cars attached
during the boycott, and, now that the strike had been ordered, we
would not handle any trains at all, except mail trains, until those men
that had been discharged had been reinstated. That was about the
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gist of our conversation all the way through. It was repeated sev-

eral times."

T. W. Heintzelman, master mechanic in the employ of the

Southern Pacific Company at Sacramento, called for the

United States, testified as follows:

" I know Knox and C<Mnpton. They ^ere out on a strike. Before
the strike, Knox was a switchman, and Compton was a machinist
worlving in the shop. * * * j ^yas present during a part of a
conversation Iietween Knox and Mr. Small at the roundhouse on June
30th. Mr. Small was the superintendent of motive power. * * •

I heard Knox remark that they were in the strike to win, and they
were going to win by any means."

E. C. Jordan, locomotive engineer at Sacramento, called

for the United States, testified to attending a meeting on

June 29, 1894, at which Knox was present, as follows

:

" In relation to a telegram he said he ^^•ould get, it was asked him
as to what his jurisdiction was in this matter ; and he stated that

his Jurisdiction extended from Sacramento to El Paso and to Port-

land and to Ogdon, out of Sacramento. * * * There were three

orders present,—Conductors, the Engineers, and Mr. Knox, of the

A. R. U. * * * The meeting was held for the purpose, as I

understood it, of taking some action to bring the strikers or the

A. R. U. men and the company together, in order to devise some means
by which the strike could be adjusted in some manner to start the

road."

The following telegrams, purporting to have been signed

and sent by H. A. Knox to various unions within his juris-

diction, respecting the state of affairs at Sacramento, and

transmitting advice to other local unions with reference to

the action they should take, were in- [722] troduced by the

prosecution for the purpose of showing the concert of pur-

pose and action among the different branches of the Ameri-

can Railway Union.

" June 27,. 1894. To I. B. Hoffmire, Portland, Or. : Stop all Pullman
sleepers. Answer. H. A. Knox."

" June 27, 1894. To E. V. Debs, Pres. A. R. U., Chicago : Will we
stop loaded sleepers? Ans. H. A. Knox."

" June 27, 1894. To W. H. Clune, Los Angeles : Stop all Pullman
sleepers. Answer. H. A. Knox."

" June 27, 1894. To J. M. Wagner, Ogden, Utah : Stop all Pullman
sleepers. Answer. H. A. Knox."

" June 28, 1894. To M. C. Roberts, Dunsmuir, Cal. : Be ready to go

out at moment's notice. H. A. Knox."
" June 28, 1894. To E. V. Debs, Chicago, 111. : The ORG and BRI

are going to take train out to-night. We are going to stop everything.

Answer. H. A. Knox."
" June 28, 1894. To J. M. Wagner, Ogden, Utah : Be ready to go

out at moment's notice. H. A. Knox."
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" June 28, 1894. To M. C. Roberts, Dunsmuir : Don't know, but if
any, j'ou holcl. H. A. Knox."

", June 29, 1894. 'I'o E. P. Condrey, Rocklin : Yes ; stay in Rocklin.
H. A. Knox."

" June 29, 1894. To C. B. McClintock, Truckee, Cal. : Hold Nos. 4
& 2 sure. H. A. Knox."

" June 29, 1894. To G. W. Lindsay, Wadsworth, Nev. : Hold No 4
there sure. H. A. Knox." ,

"June 29, 1894. To E. P. Condrey, Rocklin: General tie up or-
dered. Notify all concerned. Answer. H. A. Knox."

" June 29, 1894. To McClintock, Truckee : General tie up ordered.
Notify all concerned. H. A. Knox."

" June 29, 1894. To E. V. Debs, Pres. A. R. U., Chicago : General
tie up ordered on S. P. system. All out. H. A. Knox"

" June 29, 1894. To E. V. Debs, Pres. A. R. U., Chicago, 111. : Every-
thing on system at standstill. Company makes their death struggle
to-night. H. A. Kno-x."

" June 30, 1894. I'o F. Almas, Summit, Cal. : No ; stop at once.
H. A. Knox."

" June 30, 1894. To J. C. Church, Carlin, Nev. : Ice until further
orders. Everything stopped. H. A. Knox."

" June 30. 1894. To J. T. Roberts, Oakland, Cal., A. R. U. : Have
any troops left, and where are they going? H. A. Knox."

" June 30, 1894. To J. T. Roberts, A. R. U., Oakland : Has train
left with deputy marshals? Rumor here. H. A. Knox."

" June 30, 1894. To E. V. Debs, Pres. A. R. U., Chicago, 111. : This
motion was adopted by B. of L. E. and O. R. C. : That the basis of the
settlement be that all discharged men who have taken part in the
Pullman boycott be reinstated, and guaranty given men won't be dis-

charged for same cause. Pullman boycott to remain in force, and
strike declared off. This is the grandest victory ever won, and every-
body is on our side. H. A. Knox."

" July 1, 1894. To A. W. Wallace, Rocklin, Cal. : There was, but
we stop at other points. Not wheel moving. H. A. Knox."

" July 1, 1894. To J. T. Roberts, A. R. TJ., Oakland, Cal. : Keep me
posted on everything that leaves there. H. A. Knox."

" July 1, 1894. To W. H. Clune, Sec, Los Angeles, Cal. : How are

engineers and conductors standing with us down your way? H. A.

Knox."
" July 2, 1894. To E. V. Debs, Pres. A. R. U., Chicago, 111. : Did

you give permission to move Mrs. Stanford? H. A. Knox."
" July 2, 1894. To H. L. WaKhers, Dunsmuir, Cal. : She can go via

Davis, not by Sacramento."
" July 2, 1894. To H. L. Walthers, Dunsmuir, Cal. : Troops coming

here. Stand firm ; we are. Ans. H. A. Knox."
" July 3, 1894. To E. E. Barton, Ogden, Utah : We understand Co.

tried to brake block, but we fooled them. H. A. Knox."
[723] " July 3, 1894. To E. V. Debs, Pres. A. R. U., Chicago, 111.

:

Hunt up the National Pres. of the Marine Engineer.?. Confer with

him. Steamers are a terrible damage to us. H. A. Knox."
" July 4, 1894. To McClintock, Sec. A. R. U., Truckee, Cal. :

Big

army here. You come with all guns and volunteers. Come by train

without orders at once. H. A. Knox."
" July 4, 1894. To E. E. Barton, Ogdea, Utah :

Good. Same here.

We have 4,000 beside the city. Stand firm. H. A. Knox."
" July 4, 1894. To Arthur Wallace, Rocklin, Cal. :

Soldiers on this

end of American river. Don't stop. Bridge O. K. H. A. Knox."
" July 4, 1894. To Artliur Wallace, Rocklin, Cal. :

Come. Bring all

hands. Rush. H. A. Knox."

11808—vol. 1—06 M 31

Digitized by Microsoft®



482 67 FEDERAL EEPOETEE, 723.

Charge to the Jul^.

" July 4, 3894. To H. L. Walthers. Dunsmnir, Cal. : One thousancl
cavah-ynieii and militiamen here. Come with whole outfit by train,
without orders, at once. H. A. Knox."

" July 4, 1894. To AY. H. Walthers, Dunsmuir, Cal. : Don't close the
Western Union office. That will hurt our cause. Aud take guard
away from the Postal office. H. A. Knox."
"July 4. ]894. To E. Y. Debs, Pres. A. R. U., Chicago, 111.: We

have the troops on our side. They have refused to obey commands,
and we are stayers from away back,—bound to succeed. H. A. Knox."
"July 5, ]S04. To C. B. McCliutock, Truckee, Cal.: Please allow

merchants to take perishable freight from cars, but agent must check
it to them. H. A. Knox."

" July 5, 1S94. To Madden c& Turner, Dunsmuir, Cal. . All quiet
here. We are sure to win. H. A. Knox."

" July o. 3894. To E. Y. Debs. Pres. A. R. U., Chicago, 111. : It is

reported the U. S. marshal and Gen. Dimond. of state troops, has
turned our affair over to Washington Have attorney there to work
on it. We have everything our own way, and have not broke the law,

only liy keeping about 5,000 men in sight. Please advise us what to

do. Not a wheel moving. H. A. Knox."
",Tuly 6. 3894. To E. Y. Debs. Pres. A. R. U., Chicago, 111.: Any

truth in report of strikers aud soldiers having battle in Chicago?
Please ans. We are as firm as rock. H. A. ICnox."

"7'T/1S!M, To J. AI. Wnaner, Ogden, Utah: All quiet. Stand flrui.

H. A. Knox."
" July T, 3894. To Wm. O. Leary, Pres. Miners' Union, Virginia

City. Xev. : Resolutions received, and return thanks. We are bound
to win. We are as solid as rock. H. A. Knox, Chairman."

" July 8, 1804. To W. H. Clune. Los Angeles, Cal. : Force them to

stop, or tell them when we settle, their firemen will run their engines.

We done that, and you bet it brought them to time. All quiet here.

We are solid as rock. H. A. Knox."
" July 9, 3894. To W. H. Clune, Los Angeles, Cal. : Everything very

quiet here. Nothing moving here. How is things there? Stand firm,

and don't let nothing go. H. A. Knox."
" July 9, 3894. To Chas. Fink, Oakland, Cal. : We sent Geo. Hale to

Valle.io, but if there at Oakland he is O. K. PI. A. Knox."
" July 33, 1S94. To W. G. Boyce, Pres. Miners' Union, Silver City,

Nev. : "Thanks for sympathy. We are under heavy expense. Finan-

cial aid would be gratefully received. H. A. Knox, Chairman."
" July 33, 3894. To Chick Featherson, Summit, Cal. : I received

orders from E. \. Debs to order strike on entire system. Hence my
order. Sacto. is solid yet. H. A. Kuox."

" July 11, 1894. To E. Y. Debs, Pres. A. R. U., Chicago, 111. : Sorry

you are in jail, but be strong, and we will carry the strike on if they

put all of you in jail. Lots of soldiers here, but everything quiet so

far. Every man out here, but a few scab engineers. H. A. Knox."
" July 11, 1894. To J. S. Walton, Oakland, Cal. : Adopt code. Lots

of soldiers here, but everything quiet yet. H. A. Knox."
" July 12, 1894. To J. Balder, Truckee, Cal. : Train of soldiers get-

ting ready to leave here for Truckee. Everything quiet. H. A.

Knox."
" July 12, 1804. To E. V. Debs, Pres. A. R. U., Chicago, 111. : I will

stand [724] by A. R. U. as long as life lasts. I refused to run for rail-

road commissioner, because I thought so much of the fight. We are

doing nothing but what is proper. We are going to fight it out on this

line. We have 1,800 soldiers here, but no trains out yet. H. A.

Knox.
'

" July 13, 1894. To Chairman A. R. U., Truckee, Cal. : Reports all
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fake. Stand pat. Freight left here, under protection of soldiers, for
the East. H. A. Knox."

" July 13, 1804. To Clune, Chairman A. R. U., Los Angeles, Cal.

:

Reports all fakes. Strike is on in full force. Stay with them to the
last. All O. K. here. 11. A. Knox."

" July 13, 1894. To J. C. March, Carlin, Nev. : 1,800 soldiers here
for two days, hut have only got freight out east. Reports are all false.
Stand pat. H. A. Knox."
"July 13, 1894. To F. M. Gillett, San Luis Obispo, Cal.: Reports

all false. Stand pat. 1,800 troops here, hut got only one train out in
two days. Sure to win. H. A. Knox."

" July 13, 1894. To E. V. Debs, Pres. A. R. U., Chicago, 111. : United
Press dispatch says you have declared strike off. I have sent mes-
sages all over denying it. Answer. H. A. Knox."

Telegrams have been introduced pm-porting to have been

signed by H. A. Knox, addressed to E. V. Debs, at Chicago,,

and to other persofis, in relation to the strike, dated July 14th,

and subsequent dates ; but Knox testifies that he was arrested

on July 14th, and was in jail for three weeks, and he denies

specifically having signed the 11 telegrams dated July 22d,

which bear his name. It is possible that some member of

the mediation committee, or other officer of the American
Railway Union at Sacramento, acting for the- committee,

may have signed these telegrams in the name of Mr. Knox;
but as the testimony in the case, and particularly the tele-

grams sent out by T. H. Douglass, who appears to have

been chairman of the mediation committee after July 14th,

indicate that the strike was declared off on July 21st, tele-

grams purporting to have been signed by Knox, and dated

after July lltli, and particularly those dated July 22d, are

certainly discredited, and I will not, therefore, refer to them

further in this connection. In any view, they do not appear

to be important.

George Vice testified, on the part of the defense, that he

had been a locomotive fireman for the Southern Pacific Com-
pany in June last ; that he belonged to the American Railway

Union at Sacramento; was the vice president of it; thinks

he was jJresent the night that the telegram came from Chi-

cago, announcing the fact that there was going to be a

Pullman boj'cott. He admits signing the following tele-

gram:
" Sacto.. July 6, 1894. H. F. Michaels, Master Cactus Lodge, 94,

Tucson, Ariz. : Firemen of following lodges out with A. R. U., to the
man: 200, 143, 312. 91, 97, 19, 58, 98, 3GC, 193, aud Roseburg. If

you tie division up, will guaranty full protection of A. R. U. Not
a wheel turned here for six days. Answer. Geo. Vice, Master 260."
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Also the following

:

" Sacramento, Cal.. Jxily 10. 1894. J. Friant, Fresno, Cal. : Fire-
men here stand firm. Scabs scarce. AVe are winners. Gen. Vice."

Also the following

:

" Sacto.. July Iti. 1894. Geo. ^Y. Lindsay, Wadsworth, Xev. : Fire-
men here all firm. Sciilis scarce. We're winners. You stand firm.

Geo. Vice."

[725] He also admits sending the following:

"Sacrament.), Cal., July 17, 1894. E. E. Nobel, Summit: Quit im-
mediately and tie up everything. Come to Sacramento. We're sure
winners. Answer. Geo. Vice."

The witness, being questioned about the wording of the

telegram, testified further as follows

:

"A Juror : Q. What did you mean by ' tie up everything ' ? A.

Leave their work. Q. Ycu said, ' Quit and tie up everything.' What
do you mean by ' tie up everything ' ? A. Just to leave work. The
Court : Q. You say, ' Quit and tie up everything.' ' Quit ' seems to

be your definition for ' tie up.' A. I meant the same thing by it, Q.
'Quit' and 'tie up' are the same thing? A. Yes, sir. Mr. Knight:
Q. By ' tie up everything.' you mean leave work from everything? A.

Leave the service. Q. From everything? A. Yes, sir. Q. What is

the meaning of the word ' everything ' ? You said, ' tie up everything.'

A. I suppose there is a whole lot of meaning to ' everything.' Q.

What is your meaning in that connection? A. If a man is on a job,

according to that,—if he is on an engine,—he will leave his work."

He also admits sending the following telegram

:

" Sacramento, Cal.. July 17, 1894. J. J. Brennan, Rocklin : Stand.

Do not allow anybody to report for work. Stronger here than ever.

We're sure winners. Geo. Vice."

The witness states

:

" When this telegram was sent, it was only meant for the firemen.

There were lots of firemen tliat did not belong to the A. R, U."

Admits writing and sending this telegram

:

" Sacramento, Cal., July 17, 1894. Geo. W. Lindsay, Wadsworth,
Xev. : Still firm, and will stay to last. Sure winners. Gaining re-

cruits from scabs. Fillmore weakening. He interviews mediation

board, and makes concessions. Geo. Vice."

Also this one

:

' Sacramento. Cal., .July 18, 1894. H. F. Michaels, Tucson, Ariz.

:

State situation. Tied up here tighter than ever. Use all means to

do same there. We're winners. Geo. 'S'ice."

Also this one

:

" Sacramento, Cal., July 18, 1894. W, J. Featherson, Summit, Cal.

:

Quit immediately, and tie up everything. Come to Sacramento. We're

sure winner^. Answer. Geo. Vice."

Digitized by Microsoft®



UNITED STATES V. CASSIDY. 485

Cliarj;c to the Jui-y.

Also this one:

" SiUiuiHuiito, Cal., July 21, 1894. F. P. Sargent, Terre Haute, Iiid.

:

Eastern B. L. F. men taking our jobs. For God's sake, save us. S. P.
will not re-employ us. Use all means to save us. Answer. Geo.
Vice, Master 260."

The witness states that he had no authority to send tele-

grams for the American Railway Union ; that he sent them
by virtue of his being a master of the Brotherhood of Loco-
motive Firemen. He admits, however, that he was also an
officer of the Ajnerican Railway Union, being its vice presi-

dent.

H. B. Breckenfeld, called for the United States, testified

that he was chief train dispatcher for the Sacramento Divi-

sion of the Southern Pacific, at Sacramento; that he knew
Terry Douglass ; that he knew that Douglass was connected

with the A. R. U. during the recent strike, because Douglass

appeared before Mr. Fillmore, or in his rooms, on one or two
occasions, in connection with the strike; [736] that on one

occasion Douglas came in an official capacity; that, when
he did come in an official capacity, Douglass announced that

they had decided to declare the strike off. This was in the

latter part of July. Douglass' position in the xVmerican

Railway Union was a member of the mediation committee.

Douglass was not a member of the mediation committee right

through the strike. The witness understood that they

(Douglass and the two men who accompanied him on the

occasion just referred to) took the place of the original me-

diation committee at Sacramento. On the occasion referred

to they came into the rooms of Mr. Fillmore, and requested

the stenographer who was present to prepare upon the type-

writer a statement to that effect, which was read to them by

the stenographer, and was signed by them. The witness was

present when this was done. Witness knows the handwrit-

ing of Douglass. Identifies the signature of Douglass on the

following telegrams

:

"Sacto., July 14tb, 1894. 'Co F. 1'. ('ox, Itocldin, Cal. : Men are

determined. Situation good. T. H. Douglass."
" Sacto., July IG, 1894. To E. V. Debs, Cliicago, HI. :

A com-

mittee of fruit grovver.s lias waited on us. Are you any nearer a

settlement? Aus. quick. T. H. Douglass."
" Sacto., .July 16, 1894. To S. Brennan, Rocklin, Cal. :

Message from
Debs. Situation everywhere good. Switchmen have all (juit here.

T. H. Douglass."
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" Saito.. July 16, 3894. To R. A. Battenfleld, Rockliu : Ponr
trains tied up at Red Bluff. No crews to move. T. H. Douglass."

" Sacto., July IG, 1804. To E. V. Debs, Chicago, 111. : Scabs coniins;

from East. T\'ith few exceptions, men solid here. T. H. Douglass."
" Sacramento. Cal., July IT, 1804. To R. A. Battenfleld. Rocklin.

Cal. . Situation better than yesterday. Prosjiects brighten every hour
to A. R. U. T. H. Douglass."

"Sacto.. .July 18th. 1804. To R, A. Battenfleld, Rocklin: Did
any train leave Rocklin this morning? T. H. Douglass."

" Sacto., July 18th, 1894. To W. Balder, Truckee, Cal. . Received
message frona James I-Iogan. I-Ie states situation firm everywhere.
T. H. Douglass."

"Sacto., July 18th, 1894. S. J. Bremian, Rocklin: Situation has
not changed. No work for shopmen. T. H. Douglass."

" Sacto., .July 18th, 1S94. To E. E. Barton, Ogden, Utah : Com-
mittee waited on J. A. Fillmore. Nothing satisfactory. Men re-

main firm. T. H. Douglass."
" Sacto., July 19, 1894. To G. W. Lindsay, Wadsworth, Nev. : No

change in situation here. Remain Arm. T. H. Douglass."
" Sacto., July 20, 1894. To James Hogan, Chicago, 111. : True situa-

tion men wavering in many places. Give your views affairs. T. H.
Douglass."

" Sacto., July 21st. 1804, To F. P. Cox, Rocklin, Cal. : Probably
strike will be declared off at 2 p. m. T. H. Douglass."

" Sacramento, Cal., .July 21st, 1894. To W. Balder, Truckee. Cal.

:

Expect strike to be settled by 2 p. m. T. H. Douglass."
" Sacramento, Cal., July 21st, 1894. To G. W. Lindsay, Wadsworth.

Nev. : This lodge has declared strike off by unanimous vote. T. H.
Douglass."

" Sacto., Jul-:\- 21, 1804. To S. .T. Brennan, Rocklin, Cal. : This
lodge has declared strike off. T. H. Douglass."
"Sacramento, Cal., July 21, 1894. To W. Balder, Truckee, Cal.:

Strike has been declared off Pacific, unconditional. T. H. Douglass."

T. H. Douglass, called for the defendants, testified: That

he T\'as a brakoman last June and July, running between

Sacramento and Truckee. That he belonged to the Ameri-

can Raihvay Union and Order of Railway Conductors.

That he acted as chairman of the mediation committee, he

thinks, from the 12th or 13th or 14th [727] of July. That

the occasion of his so acting was because the original mem-
bers on that committee were arrested. That John Hurley

and G. H. Hale were on the committee with him. That he

continued in that capacity until the strike was declared

otr. That lie does not remember the day when the strike was

declared off. but he thinks it was the 25th day of July. He at-

tended a meeting of the American Railway Union on the 26tli

of June. There was a message read from E. Y. Debs, de-

claring a boycott on Pullman cars. The union took action

on the matter, and declared a boj'cott. Was in Truckee

when the strike Avas ordered. First heard of it-about 6 : 30
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in the naorning. " The train master asked the crew if they
would go out on No. 20. They told him, ' Yes.' After he
[the train master] left, seven or eight men came in, and
told us there was a strike ordered, and had not better go.
"Well, we did not go." Douglass admits having received
und sent a number of dispatches during the strike.

BEGINNING OF THE STEIIvE AT OAKLAND.

Thomas J. Eoberts, a witness for the defendants, testified

that he resided in West Oakland ; that he had been employed
for six years as a locomotive engineer for the Southern Pa-
cific Company; that he was president of local union No. 310,

of the American Railway Union, which was organized in

May, 1894; that the first he knew of any trouble was a

communication he received from Mr. Worden, who was dele-

gate to the convention in Chicago. He says

:

" I received a letter from him stating that the Pullman boycott had
been declared, to take effect in five days, unless the trouble between
the Pullman Company and their ..employes was settled. On the same
day a telegrnm was read in our meeting—that was Tuesday, June
26th—from the president of our general union, saying, ' Pullman
boycott in effect to-day noon, by order of convention.' "

He further says

:

" It was the evening before we received the telegram, and, that
being our regular meeting night, the secretary held the telegram until
the meeting opened ; and after the meeting had opened, and we got
through with our preliminary work, the telegram was read, and the
matter was discussed, and I think the telegram said the Pullman boy-
cott was in effect that day at noon. Still we did not want to take any
snap judgment on the company, and we decided not to put it into

effect until 12 o'clock the following day, June 27th. That would be
Wednesday. A motion was put and carried to that effect, and our
secretary was instructed to notify the Southern Pacific officials that
after Wednesday, June 27th, at noon, we would not handle any Pull-

man cars, or do any Pullman work."

Continuing, the witness testified

:

" June 27th the boycott took effect, at noon. That afternoon we had
some trouble in the passenger yard where I was employed. Some of
the boys that were cleaning cars were instructed by some foreman
that they were working under to clean some certain Pullman cars, and
they refused to do so. They told him that they belonged to the Ameri-
can Railway Union, and that there was a boycott in effect, and that
they could not clean the Pullman cars. He told them that if they did
not want to do that there was nothing else for them to do, and that

they could go home."

The men were reinstated at his request. They went on

with their customary work. The strike was to take effect
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the morning of the 29th, at 12 :30. It was for the reinstate-

ment of the men who had [728] been discharged. By
" strike," he means that the men were all to withdraw from

the service of the company, and refuse to work. In case the

men were reinstated, they would be returned to work. By
" the men," he means the strikers. There was no resolution.

That was the understanding,—his understanding. The sec-

retary was instructed to notify all the unions on this system,

or in this state ; he is not sure which. All the action that was

taken was that they advised the men to try and keep men
from going to work and taking their places; to persuade

those that were at work to quit. " Tie up " is all railroad

phrase. It means to cease work. It is used by oiRcials and

train dispatchers. Perhaps a train at Port Costa may get

orders, " Train No. 18 will tie up at Tracy." That means

that they will not go any further.

The witness was shown a number of telegrams, among

others the following, which he admits having sent

:

" West Oakland, Gala., June 28, 1894. To F. P. Sargent, Terre
Haute : Firemen's lodge here indorsed Pullman boycott. Will not

handle their cars. T. J. Roberts."
" Oakland, Cal., June SO, 1894. To W. H. Russell, Secretary B. R.

T., Bakersfleld, Cal. . What is situation? Define position of B. R. T.

T. J. Roberts."
" Oakland, Cal., June 30, 1894. To H. A. Knox, A. R. U., Sacra-

mento, Cal. : No troops sent out from here. T. J. Roberts."
" Oakland, Cal., June 29, 1894. To E. H. Leon, San Jos6, Cal.

:

Firemen out here. Do not work. Come home. T. J. Roberts."
" West Oakland, July 14, 1894. To F. P. Sargent, Terre Haute,

Ind. : Authorized American Railway Union strike here. Shall B. L.

F. men work during strike? T. J. Roberts."
" West Oakland, July 18, 1894. To F. B. Porter, Reno, Nev. : Solid

here. Do not waver. Victory is ours. T. J. Roberts."

He was in frequent correspondence with the officers of dif-

ferent lodges of the American Railway Union throughout

the state, and in some instances with the American Railway

Union headquarters at Chicago, during the strike. Does

not know particularly that he sent them by virtue of his

official position as president of the American Railway Union

in Oakland. It was merely for information. The union

sent a great many official notifications of the strike through-

out the state. He did not. The secretary sent them. The

union ordered the secretary to notify the different local
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unions in the state of the strike here. They had no authority
to send them in his name. They related to the strike. He
got some messages from Knox, of Sacramento, and sent him
some.

G. D. Bishop, called for the defense, testifies that he was
the secretary of the American Railway Union at Oakland.
The secretary was instructed, the night of the boycott, to

notify other unions in reference to the boycott.

BEGINNING OF THE STRIKE AT RED BLUFE, TRUCKEE, AND DUNS-
MtriR.

John Kelly testified, as a witness on behalf of the govern-

ment, that he went out on strike on June 28th or 29th ; that

he had been a fireman for the Southern Pacific Company;
that he went out at Red Bluff; that he was a member of the

American Railway Union ; that that had to do Avith his going

out on a strike.

J. P. Heaney, a witness called for the defendants, states

that he [729] went to Red Bluff from Sacramento on June
28th ; that he lived at Sacramento, and belonged to the Sac-

ramento lodge of the American Railway Union ; that he had
been braking for the Southern Pacific Company ; that there

was no American Railway Union organization at Red Bluff'.

He testifies as to being advised of the strike by a telegram

from Mr. Knox ; that he had asked Mr. Knox if there was a

strike ordered, and the latter had replied, "Yes, there is a

general strike ordered by Eugene V. Debs." The witness

states that he was appointed chairman of a committee at Red
Bluff. The committee were composed of railroad employes

who had struck. Although the witness is very uncertain as

to the purpose of the meetings, and the a])iDointment of the

committee of which he was chairman, he admits that at least

one of its objects was in order that there might be some au-

thorized person to receive and send dispatches for the men
out on strike at other points, and be a channel of communi-

cation between Mr. Knox and the men at Red Bluff. He
received quite a number of dispatches from Mr. Knox, and

from other places. Although Heaney admits having re-

ceived a great many telegrams, his recollection as to their
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contents is extremely vague. But one of these telegrams was

introduced on the part of the prosecution. It is as follows,

:

"3:15 p. m., July 3/04. Red Bluff, Cal. Received at Sacramento,
Cal. Jack Heaney ; Trains switched by official. Coaches detained
by three thousand people. H. A. Knox."

One from Heaney reads as "follows:

" Red Bluff, Cal., July 2, '94. H. A. Knox, Sacramento, Cal.

:

Shall \Ye let Adams, engineer that brought No. 15 in, go back with
Mrs. Stanford's special? He has no fireman. Heaney."

The following is a telegram from Dunsmuir, purporting

to be signed by M. C. Roberts

:

" Dunsmuir, Cal., June 28th, 1894. 11. A. Knox, S. P. Depot, Sac-

ramento, Cal, : Has Portland boycotted Pullman? Answer. M. C.

Roberts."

Mr. Knox replied:

" Sacramento, Cal., June 28. '94. M. C. Roberts, Dunsmuir, Cal.

:

Don't know. But if any, you hold. H. A. Knox."

From Truckee comes the following telegram

:

" Truckee, Cal., July 4, 1894. H. A. Knox, Sac. : Do you still want
us? Train on mail line ready to go. C. B. McClintock."

Mr. Knox replied:

" July 4, 1894. To C. B. McClintock, Truckee, Cal. : Come without
fail ; coming from all points. H. A. Knox."

The following telegram purports to have been sent by

F. H. Almus to Mr. Knox

:

" Summit, Cal.. June 30/4. Harry Knox, Chairman of A. R. U,

Committee, Sac, ; Will I continue service on work train or not?

Answer. F. H. Almus."

Almus testified for the defendants, and stated that he was

a member of the American Railway Union. Knox's reply

is as follows

:

" June 30, 1894. Tr> XT'. Almus, Summit, Cal. : No. Stop at once.

FI. A. Knox."

[730] The following telegrams are from Los Angeles,

signed by AA" H. Clune:

" June 27/4. Los Angeles, Cal. G. D. Bishop, Secretary A. R. U.

310. W. Oakland, Cala. : Stand firm. Will boycott at Los Angeles

this p. m. W. H. Clune, Sect. No. Eighty."
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" L. A. 7/2, 1894. To T. J. Roberts, Prest. A. R. U., Oakland, C;il.

:

Resolutions in iiress is fake. Out of one liundred engineers here,
ninety-seven are with us to till the end. Trainmen, firemen, carmen,
shopmen, section and bridge men,—solid. W. H. Clune, Secty."

STRIKE 3>; SAX FRANCISro BY A. R. U. LODCE .'Uf).

It is admited bv the detVns(> that the dciciulants John
Mayne and John Cassidy wcir memlicrs of this lodge at the

time of the strike. Rice and C'larlc, the two other defend-
ants charged in the indictment, hut who ai'c not on trial,

were also members of the same lodge. Charles Aiilt, called

for the government, testified : That he was a member of the

American Railway Union. That th(> nnmber of Iiis lodge

was ;U5, San Francisco. It was the same lodge to which tJie

defendants belonged. One Bradley was president, and
another person, by the name of Elliott, was on the executive

committee. This lodge went ont on the strike, as a body, on

June 29th,—the night of June 20tli. It also appeared from
the testimony of IT. J. Bederman, a Avitness for defendants,

that one J. E. Riordan was its secretary. McClintock was
also a member of this lodge. The purpose which prompted
the lodge to join the strike is stated by the teslimoiiy as fol-

lows: T. J. Roberts, president of the Oakland lodge, Ameri-

can Railway Union, testified that the union of which he was

])resident authorized the secretary to send telegrams to dif-

ferent unions, as follows:

"American Railway Union tlncc hundred ten declared strike. Takes
effect twelve tbirtj' a. m. ti)-day."

A teleg'ram to this effect was sent to the lodge in San

I'Vancisco

:

"Oakland, Calif.. June 20, ]S04. J. E. liiordau, lis Sixth St.,

Room 71, S. F. : American Railway Union three hundred ten has de-

clared strike. Takes effect twelve thh-ty a. in. to-day. T. J. Roberts.
President.

Mr. Roberts, when examined, said that he had not per-

-ionally authorized the sending of telegi-ams of such purjjort,

and knew nothing about them. Some 21 others of a similar

character were sent to different places.

Mr. Bishop, the secretary of the same organization, tes-

lified that these telegrams A\ere sent out by direction of the

iiiuon. They were authorized by the union. It will be
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noticed that (he dispatch claimed by the government to have

been sent to Riordan, of the San Francisco union, of Avhich

the defendants were members, is practically to the same effect.

This witness acknowledged receiving the following telegram,

purporting to come from J. E. Riordan

:

" San Francisco, June 30, 1904. Ci. D. Bishop, Oaliland : Committee
out on organization Narrow Gauge. Your assistance required. J. E.

Riordan."

He testified that he authorized the sending of the following

telegram to J. E. Riordan on June 30, 1894

:

"Oaldand, Cal., Jime 30th, 1894. To J. E. Riordan, 118-<3th St.,

S. F. : Will send men at once to confer with you. G. D. Bishop, Sec."

[731] H. J. Bederman, a witness called for the defend-

ants, and employed as a switchman by the Southern Pacific

Company last spring, testifies, substantially, that he be-

longed to Lodge 345, San Francisco, of the American Rail-

way' Union; that the defendants belong to the same lodge;

that the occasion of the strike by his union was on account

of some of the members being discharged for not handling

Pullman cars; that an executive and press committee was

appointed ; that the executive had charge of almost every-

thing concerning the strike of the men ; that most of the men
belonging to his union worked on the Coast Division; that

the coinniittees were ajDpointed on the evening of June 29th;

that all the power regarding the strike was delegated to the

executive committee, so that this committee had charge of

the strike ; did not seem inconsistent to him in striking on

a division Avliere there were no Pullman cars; not a question

of sympathy; they wrre members of the union; they were

supposed to do what was right by every member; if one

was discharged for a cause he was not guilty of, they would

try and i:)rotect him ; the union protected them ; Mr. Riordan

was secretary of the union.

George Elliott testified, on being called as a witness for

the defendants, that he was a foreman switchman in the pas-

senger yards of the Southern Pacific Company, at Fourth and

Townsend streets; that he joined the American Railway

Union (Lodge 34"), San Francisco) on the night of the 29th

of June, or the 30th ; that he Ijecame chairman of the execu-

tive committee; that this committee were to do everything
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that was to be done in connection with the strike; they had
full power ; the question of Pullman cars never, to his knowl-
edge, came up; they struck for the reinstatement of em-
ployes that had been discharged. On cross-examination
he states that he struck b;'cause of the discharged em-
ployes; he believes some were discharged in Los Angeles,

and some in Sacramento; simply ,-truck to see justice done.

On redirect examination, he said that he hrst got some in-

formation about the strike from INIr. Bederman; that he
believes that Bederman read a message to him; he doesn't

know whether it came from Oakland or Sacramento.

Edward F. Gerald, a witness called for the government,
gave testimony tending to prove the handwriting o"f Mr.
Eiordan. He states, respecting the following telegrams,

that he " thinks they are all Mr. Kiordan's signatures "

:

" San Frausisco, 6/29, 1894. To Clias. E. Bradley, Engineer S. P.
Co., Pa.iaro : Strike ordered to-day noon. I^et trains come north.
Notify San Jos6 and along the line. J. E. Kiordan."

" .Time 29, 1894. F. Gillett, San Lnis Obispo, S. P. Co. Caboose

:

Strike ordered innnediately. Tie up everything. J. E. Riordan,
Secretary "4.". A. R. U."

" Jnne 29, 1894. C. E. Bradley, Tres Pinos, S. P. Co. : Strike or-
dered immediately. Tie up everything. .1. E. Riordan. Secretary
#345, A. R. U."

" June 29. 1894. A. E. Pratt, Pacific Grove, S. P. Co. : Strike or-

dered immediatelv. Tie up everything. J. E. Riordan, Secretary
#345, A. R. U."
"June 29, 1894. E. B. Stanwood. Castroville Station, S. P. Co.:

Strike ordered immediatelv. Tie up everytliing. J. E. Riordan, Sec-
retary #345, A. R. U."

" June 29, 1894. G. W. Gillett, Aptos, S. P. Co. : Strike ordered
immediately. Tie up everything. J. E. Riordan, Secretary #345,
A. R. U."

[732] " F. W. Clark, Pac. Grove : Greer O. K. Keep on good work.
Tie up strong. J. E. Riordan."

," San Francisco, 6-30, 1894. G. D. Bishop, Oakland Yard S. P. Co.
Committee out on organizing Narrow Gauge. Your assistance re-

quired. J. E. Riordan."

It is admitted on the part of the defendants that the fol-

lowing telegrams were signed by George Elliott, although,

when the latter was cross-examined, he could not recollect as

to whether he signed some of them, and denied that he signed

others. The witness J. E. Dillon identified his handwriting.

" San Fran., 7/1, 1894. To R. Gillett, Aptos, Cal. : Not a wheel turn-
ing between here and Chicago. It is our fight sure. Will keep you
posted. George Elliott, Chairman."

" 7/2, 1894. To Ed Stanwood, Castroville Station : Everything is
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coming our way. Not a T^'heel moving between here and Chicago.
Victory is certain. George Elliott, Chairman A. R. U."

" 7/2, 1894. To Ed Pratt, Pacific Grove : We are gaining strength
rapidly. The fight is ours. Everything is coming our way. George
Elliott, Chairman A. R. U."

" San Fran., 7/.3, 1894. To R. W. Gillett, Aptos: No, sir. Allowing
no ti-ains to run we can help. Geo. Elliott, Chairman."

" San Francisco, 7/3, 1894. To J. Morehead, Pacific Grove : No, sir.

Out to win, and going to. Will advise when settled. George Elliott,

Chairman."
" 7/3, 1894. To AV. H. French, Aptos : Xou are all in to clear. Eu-

gene X. Debs wires giving you full protection. Tie up everything at
once. George Elliott, Chairman."

" 7/3, 1894. To J. M. Smith, Tres Pinos : Fight is ours, and win we
must. George Elliott, Chairman A. R. U."

" 7/3, 1894. To ^Y. Johnson, San Jose, Care Eureka Hotel : Do not
move. Committee will see you to-morrow morning. George Elliott."

"7/3, 1894. To F. W- Gillett, San Luis Obispo: You are a briclf.

Debs wires that we will win. George Elliott."

I have now directed your attention to some of the testi-

mony tliat tends to show the communications .tliat passed be-

tween the various lodges of the American Railway Union

and tlieir members concerning the boycott and strike, and the

concert of action that was had in pursuance of such com-

munications. I have also called your attention to some of

the statements of Knox and others as to the purpose of the

boycott and strike, and the purpose they had in view in

taking the action they did. To review all the testimony in

the case bearing on this point would take too much time, and

will not be necessary, in view of the argument of counsel for

the defendants, who admits the concert of action claimed by

the government, but denies that it involved a criminal pur-

pose. With respect to these telegrams, and the testimony I

have referred to in connection' therewith, you will bear in

mind that many of them have been admitted in evidence with

the consent of counsel for defendants; the genuineness of

others has been denied; and the testimony as to still others

is, by reason of the contradictory nature of the testimony,

involved in more or less uncertainty. As you are the sole

judges of the credibilitj^ of the witnesses, and of all the evi-

dence introduced in the case, whether it be oral or written or

documentary, j^ou will determine the genuineness of such of

these telegrams as are in controversy, and this you will do

from all the circumstances in the case. In passing upon the

telegrams not admitted as genuine, you will be justified in

resorting to all [733] those facts and circumstances in the
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case which will tend to establish their genuineness, or. on the
other hand, serve to show their want of genuineness. For
example, you may consider the occasions and occurrences to

which the telegrams purport to relate; whether they would
have been sent, but for such occurrences; the relation they
bear to the events which you may deem the evidence estab-

lishes to your satisfaction, and beyond a reasonable doubt;

their tenor and subject-matter; the fact that the sender or the

recipient, as the case might be, was connected with the

American Railway Union. In fact, all those circumstances

and incidents which may be rationally and naturally con-

nected may be considered by you in passing upon their au-

thenticity, and the probability of their having been sent and
received by the parties whose names appear upon said mes-

sages. The importance and materiality of these telegrams

as showing, or tending to show, that the conspiracy charged

in the indictment did in fact exist, is for you to determine.

There are two important facts, however, to which it is proper

for the court to call your attention, in your consideration of

this question, and these are that most, if not all, of these tele-

grams were sent, or purport to have been sent,—whether they

were or not is, as I have stated, for you to determine,—by and

to members of the American Railway Union, and in the

greater number of instances by those in authority in that or-

ganization, and Avho the testimony I have referred to, and

other evidence adduced during the trial, tends to show were

actively concerned in the strike, and took part in it with the

avowed purpose of preventing the movement of all Pullman

cars. Another significant circumstance, to which I call your

attention, is that you are to consider whether these telegrams

related to any of the facts charged in the indictment as con-

stituting the conspiracy to commit the acts with which these

defendants are accused, and whether they had any bearing or

connection in any way with the acts charged in the indict-

ment as means to effect the object of the conspiracy, and with

reference to which—or some of which—acts the prosecution

has introduced evidence showing, or tending to show, the

conspiracy and overt acts, and the connection of these de-

fendants with such conspiracy and acts. If you are satisfied

from the evidence that these messages related to, formed a
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part of, or had any bearing upon the object of the conspiracy,

and the means to effectuate such object, charged in the indict-

ment, and the overt acts alleged to have been committed in

furtherance of such conspiracy, it is a circumstance which

you may consider in determining the existence of such con-

spiracy. You will consider whether they establish, or tend

to establish, the concert or purpose and action which consti-

tute important elements in this case as to the existence of

the conspiracy charged
;
particularly, where a number of tele-

grams of similar purport and tenor are sent to different

places at or about the same time, and all proceeding, or pur-

porting to proceed, from the same person or local lodge of

the American Railway Union. Thus, the telegrams sent by

Knox, who, as testified to, was chairman of the mediation

committee at Sacramento, [734] and whose jurisdiction as

such extended over a good part of the Pacific coast, or of

Roberts, the president of the Oakland lodge or union, or of

Bishop, its secretary, or of Douglass, Vice, Elliott, Riordan,

and such others as the evidence shows, or tends to show, sent

telegrams of the same general character, these persons being

officially connected with the American Railway Union,

—

whether these show, or tend to establish, a unity of design, a

community of purpose, an express or tacit understanding to

do the acts charged in the indictment.

It is claimed by the defendants that, while there may
have been some concert of action on the part of the mem-

bers of the American Railway Union with respect to the

boycott and strike, the purpose of such concerted action was

merely to advise members of that organization to quit work

until the controversy between Pullman and his employes

should be settled. As I have explained to you before, even

this purpose would become a criminal conspiracy, if the

concerted action were knowingly and willfully directed, by

the parties to it, for the purpose of obstucting and retarding

the passage of the mails of the United States, or in re-

straint of trade and commerce among the several states.

The government claims, however, that the concerted action

on the part of the American Railway Union had some-

thing more to it than merely advising its members to quit

work. It is claimed that the language of the telegrams.
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to which reference has been made, indicates that it was
the purpose of the strikers to prevent the movement of

railway trains belonging to the Southern Pacific Company,
by actual and unlawful obstruction; and in this connection

the question will arise in your minds, if these telegrams

were intended merely to advise members of the American
Railway Union to quit the service of the company, why
did thsy not so state that purpose in plain language? It

would have been an easy thing to have said, " We advise

you to quit work." Why, then, telegraph such instructions

as these,—if these telegrams were sent :
" Stop all Pullman

sleepers." " Tie up everything." " Hold Nos. 4 and 2

sure." " Tie up strong." Furthermore, if it were simply

the jDurpose of the American Railway Union to advise its

members to quit work, why did Mr. Knox use this language

in his statement of the situation to the Citizens' Protective

Association of Sacramento on July 7th, last? "Mr. Knox
then stated that he would allow the mail and express to

be moved, but that no passenger or freight cars of any

kind or description would he consent to have moved until

such time as the demand he made had been complied with."

Why did Mr. Mullen, on the same occasion, say " that this

was a fight between capital and labor, and that from the

chief justice of- the United States, down through all the

branches—judicial and legislative departments—of the gov-

ernment, they were corrupt, and that labor could not get

its just dues, and that his association had taken this way
of forcing justice to assist their fellow men in obtaining

for honest labor a proper compensation " ? And why did

Mr. Compton, at the same time, say " that the A. R. U.

organization would not resort to any desperate means, so

long as the railroad company would deal [735] with them

without usin^ armed force " ? Was this language used on

those occasions consistent with the peaceful and lawful meth-

ods of procedure now claimed by Mr. Knox to have been

the purpose and action of the members of the American Rail-

way Union during the period of the strike?

But it is claimed by the prosecution that the purpose of

the. strikers to interpose actual and unlawful obstructions

11808—VOL 1—06 M 32
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to the movement of railway trains, both passenger and

freight, is further shown by certain acts alleged in the

indictment and concerning which testimony has been intro-

duced. I Avill therefore now direct your attention to that

feature of the case.

One of the means alleged, in the indictment, that was

adopted to promote, carry out, effect, and execute the

conspiracy, was (1) that the conspirators Avere to " forcibly

take and keep possession and control of all yards, depots,

tracks, and trains of cars on said lines of railway and to

forcibly hold and detain the same."

SACRAMENTO.

The following testimony relates to what occurred at Sacra-

mento, and it is claimed that it tends to prove the feature of

the charge now under consideration

:

Felix Tracy, agent of Wells, Fargo & Co. at Sacra-

mento, called for the government, testifies on direct examina-

tion that: On the 27th of June, train No. 84, which ran

from Sacramento to San Francisco by the way of Stockton,

on which the express was, was held in Sacramento, and not

sent out. The main office in Sacramento was at Sixth and

K. He went down to the depot office to ascertain why it was

not sent out. He ascertained that the train was not going out,

and that the express was held there. The express was

taken out of the train and held until they could send it away

by different modes of conveyance. The express matter was

destined for points between Sacramento and San Francisco,

also Los Angeles ; and matter for New Orleans also goes out

on that train, connecting at Lathrop or Tracy. He could

not tell positively whether there was or not any express

matter on that train for New Orleans without examining the

record. On the morning of the 29th, the express on train

No. 4, which is the overland train from the East by the way

of Ogden, was held at Sacramento, and he transferred the

express from this train to the steamer. Sent it from Sacra-

mento; that is, that portion of it for San Francisco, down

on the steamer from Sacramento. This train was held at

Sacramento about 10 o'clock in the morning. His recol-
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lection is that there was some freight or express matter on

this train from New York for one place. The witness thus

relates the manner in which he transferred this express

:

" I saw that the train was held there and not moved. I saw a large
crowd there, and the time for the steamer to leave Sacramento was
about ten o'clock ; that is, the regular time. I was satisfied, if I was
going to get that express to San Francisco, that I must act very
quiclily. I did not linow whether the steamer would be per-
mitted to leave, or whether I would be permitted to transfer
the express from this car to the steamer. Consequently I ordered two
wagons—the large two-horse wagon and the single wagon—to [736] the
express car, with the idea that we might carry that express up to 6th
and K. * * * I did not tell only one or two employes. I did not
state to them what I vs-as going to do. We loaded it in as quick as
we could, and took the express over to the steamer, and transferred it

to the steamer. There was a great deal of excitement both at the
depot and the steamer landing. I heard men at the steamboat landing
ask the employes of the steamer not to go out.

The witness further states: That a train which left San

Francisco on the 28th of June was delayed at Rocklin. He
sent up several days afterwards, and had the express brought

back to Sacramento, and he saw himself that there was ex-

press there going to Ogden, and east of that, from San Fran-

cisco and other points. He saw the waybills. With refer-

ence to the detention of train No. 84 on the 27th of June, as

testified to above by Tracy, Mr. Knox gives the following

version of the cause of its detention, which I have heretofore

referred to in another connection : He states that there was a

train due to leave there at 10:25, known as No. 84. They

asked the switchmen not to handle the Pullman car, because

it was empty, and it was not necessary for it to go. They

thought it was proper to boycott the empty Pullmans. They

refused to put Pullman cars on. That train stood there until

leaving time. Then it started to pull out, and perhaps pulled

four or five car lengths out, and some one ran down out of

the office and turned the plug on the hind end of the air hose,

and stopped the train. She was backed up to the depot, and

stood there for a couple of weeks. As to the detention of

train No. 4 on the 29th, Mr. Knox testifies, in substance, that

Mr. Saulpaugh, the engineer, declined to go out on the train,

and that the fireman also refused to go with the Pullman cars,

and that this was the cause of its not going out.

Barry Baldwin, United States marshal, who was at Sacra-

mento from the 1st of July until the middle of August, called
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for the United States, testified, on direct examination, upon
being asked in what condition the tracks and the cars and

engines in and about the depot at Sacramento were on the

evening of Sunday, July 1st, tliat they were in great disorder.

Engines were driven head to in places, and wheels blocked,

and obstructions—cars—placed across the tracks. The cars

were placed in such a manner as to impede the business.

Saw no steam arising from any of the engines. They were in

such a position that the trains and engines could not have

free movement. Mr. Knox denies the truth of this state-

ment, and in answer to the question :
" Q. What was the con-

dition of the yard ? " says

:

" It was simply trains had been run in there, and the men refused to

put them away, because they would not work xintil those men had been
reinstated, and they simply died on the track of their own free will.

No one injured them at all. So far as any obstruction on the track,

there were none at all, except that one block I spoke of under that en-

gine to keep her from running down hill into another engine."

Mr. Baldwin further testified on his direct examination

that the depot was constantly overrun with men ; that it was

in the possession of the strikers. Mr. Knox states that this

is not correct ; that the depot was in the possession of the rail-

road officials all the time. [737] Mr. Baldwin further states,

in relation to the effort made on July 5th to couple the engine

to delayed train No. 4, that it was standing on the track. It

had come in there and had been stopped there. In the morn-

ing before commencing at all, he went to the mail car, and

saw the postal clerk there, and made him open the car, and

went into the car, and saw that the mail was there in the car,

and that it was the mail that was ordinarily carried on that

train, and had come down from the post office, and that is the

way he ascertained. The crowd surged in through the depot.

The crowd was heaviest around the engine, and standing in

the way of the engine, and obstructing its coming up to the

train. He had to get down and move them foot by foot to

get the engine through. He got on the engine again, and it

was moved up to the train, and, just as they reached the train,

the crowd broke past and swept through the depot, and

broke the train and rolled back the cars,—the passenger

coaches. There were some seven cars rolled back. Possibly

500 people took part in rolling back these coaches. They
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rolled them back at once with their hands, without any diiR-

culty, there were so many of them.

Greenlaw, a witness for the defendants, testifies : That he

heard cheering and hollering down at the east end of the

depot. That he went down there. That when he got there

the Pullman cars had been uncoupled. That there was
quite a crowd around Marshal Baldwin when he got there.

That he saw they were trying to get at Baldwin, and he did

his best to defend him. That a fellow—^he thinks it was
Jack Harris—picked Marshal Baldwin up and started to

carry him out of the crowd. While he was up in the air on

Jack Harris' shoulder he drew his revolver. He said, " Let

me down." Jack Harris let him down on the ground, and

he shoved the pistol up under Greenlaw's nose. Greenlaw

states that he said :
" Don't point that thing at me. I have

been trying to defend you." Marshal Baldwin said :
" I will

shoot the first man that lays his hand on me." Just then

Mr. Galliner broke into the crowd,—a great, large man,

—

and he said :
'" What's the matter, Marshal Baldwin ? " or,

" Baldwin." Baldwin said :
" These boys won't leave me

alone." Galliner then said :
" Leave him alone. He is all

right, boys. Go away and leave him alone." That the

crowd then dispersed and went over to the depot and Third

street bridge. Mr. Baldwin also further testifies : That on

July 4th there were larger crowds at the Sacramento depot

than on the previous day. Nothing had been done towards

cleaning up the yard ; no work had been done from the

previous day up to that time. That an attempt was made
on that day by the militia to take possession of the depot.

That at the termination of the militia's efforts the depot

was still in the possession of the strikers. That from that

time on to the 11th of July, in the morning, the depot,

grounds, and tracks and yards around the depot were in

the possession of the strikers. The witness Greenlaw, called

for the defense, contradicts Mr. Baldwin's testimony on this

point, and states that there' were more outsiders at the depot

than there were strikers ; that the strikers were doing the

same that the crowd was,—looking on. No effort was made

to [738] keep them out. They just stood there in the depot.

He did not see the militia make any effort to get in. In
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relation to the !-top23age of the movements of all trains be-

tween the 3d and 11th daj's of July, Mr. Baldwin states

that there was nothing moved out (of the Sacramento depot)

between those dates.

RED BLUFF.

The following testimony relates to the possession taken by

the strikers of the yard, depot, and trains at Red Bluff:

Joseph C. Day, roundhouse foreman for the Southern Pa-

cific Company at Eed Bluflf, called for the government, testi-

fied as follows : That he was roundhouse foreman at Eed
Bluft' for the Southern Pacific Company in the months of

June and July last; that he recollects an attempt to move

the Sacramento local 'No. 12 from Red Bluff on or about the

29th day of June last; that it was composed of the day

coach, smoker, and mail car ; that he and Mr. Jones and Mr.

Robb, the conductor, endeavored to move this train. After

explaining the position of the train on the track by means of

a diagram on the blackboard, he states:

" We were -on the back of the mail car,—myself, Mr. .Tones, and Robb.
We set the levers to couple on. When we got very near there, Mr. Ray
threw one of the levers down onto the coach, so that we ooukl not
couple it. There was Ray, Clodtfelder, and Shepler. He told us we
could as well give it up. We had done our part, and they would do theirs.

That we could not couple that train together. Clodtfelder was the
man that m.nde that remark. We stayed there and talked quite a
while. Mr. Robb made the remark they were too manv for us.

We could not make it up. We would have to give it up. The engine
stood there for about an hour, and the engineer brought her back to

the roundhouse. The mail car stayed there a few feet away from the

coach, not coupled."

J. P. Heaney, a witness called for the defense, testified:

That he was a brakeraan for the Southern Pacific Company
in June and July last. That he belonged to the Brotherhood

of Railroad Brakemen and the American Raihvay Union at

Sacramento. That he went to Red Bluff on the 28th of June.

The following morning (the 29th) he went to the depot.

As he turned the corner he saw no engine there. He walked

along leisurely, and when he got down to the depot he in-

quired Avhy the engine was not out. He was told that a strike

had been declared. He saw the fireman, and asked him what

he thought about it. The latter said he did not know. The

witness said :
" Will we go, or will we «iot? " and he told the
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fireman that he would like awful well to go, but that he would
hate to go into Sacramento and have the boys holler " Scab "

at him when he got there. That he would not do that for all

the jobs he ever saAv. That they talked around there a little

while, and finally concluded not to go out. He took off his

cap and uniform and gave the job up then. He was told

that they were obstructing the mail; that that Avas a mail

train. In answer to the question, " Who told you that?" he

states

:

" I don't know. I think it was some of our men who spolie to me
about it. I think it was Montanya and Harper. They said it was a
mail train, and we ought to go on it. I says : 'AH right. If it is a
mail train, we will go.' I went down and says :

' I will go with the
mail car, and nothing else.' I [739] told Mr. Jones and Mr. Robb
so,—that I would go with the mail car. I spoke to the fireman about
it, and asked him what he thought. He says :

' Yes, we ought to go
with the mail, anyhow.' I asked him to get the engine. He started to

get the engine, came down,—the train was in on the side track,—and I

let the engine in, and went up and cut the mail car from the coaches,
and backed the engine up on it, coupled on, and pulled out on the main
line. Put my uniform on again, and told Robb and Jones that I was
ready to go. They said that I could not go with that train ; to put the
whole train on, or there would be nothing go. I says :

' That is all I

intend to go with. If j'ou won't let me go with that, I won't go.'
"

J. C. Shepler, called for the defense, admits that he was

present upon the occasion, on the morning of the 29th of

June, related by the Avitness Cay. He states that he had

nothing to do with the uncoupling the mail from the rest of

the train,—the Sacramento local No. 12.

The persons Ray and Clodtfelder, who are implicated by

Day in the uncoupling of train No. 12 on the 29th of June,

were not called as witnesses.

Day further testifies, with relation to the stoppage of the

Oregon express, train No. 15, on the 1st day of July: That

he was not down at the train when she came in. After she

was there a little while he went down. He saw the train had

been cut in three different parts. This Avas somewhere about

9. He went down to the rear end of the train to see Mr. Kil-

burn. He saAV the two sleepers Avere cut off and backed down
over one crossing, the two coaches and a tourist car Avere cut

in another section and standing on the crossing, and the tAvo

mail cars and engine standing in front of the depot, on the

main track. At the south end there, were two Pullmans

;

next came a tourist car, day coach, and smolter, and an ex-
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press car and baggage car was with those coaches and smoker,

and the next was two mail cars and engine,—one a mail car

and the other a box car. Men were working there taking off

the appliances for connecting the train. He saw 'Mr. Shade

there at work; also saw Kichard Koe, and a fireman of the

name of Hill. Hill's first name is Joe. Mr. Heaney was

around there. He did not see him doing anything. There

was probably a couple of dozen around there. He saw Mr.

Shade and Clodtfelder cut the hose and the Miller hooks

])ehind the mail car. They did that in his presence, when he

went down to get the engine to pull her up. He looked at the

couplings in the afternoon. He saw the safety chains taken

off, and the nuts and keys at the back of the Miller hooks had

been taken off.

J. C. Shepler, the same Avitness whose testimony has been

previously referred to on the part of the defense, denies that

he assisted in taking any nuts or chains or bolts, or in any

way interfering with the Portland express which came in on

the 1st of July ; that he saw no one in any way interfering

with the couplings or brake chains, or any of the nuts or

bolts connected with the train. He admits, however, that

he saw a couple of chains lying on the ground there. He
admits, also, that he was at the station when the train came

in, and that there was a crowd about the train. He states

that he does not know who uncoupled the train.

Joseph B. Hill, called for the defense, and the person re-

ferred to by the witness Day as the fireman who was engaged,

with others, [740] in taking off the appliances for connect-

ing the Portland express on July 1st, states that he was pres-

ent when the express train came in; that there was quite a

crowd about there. He denies that he ever did anything

to prevent the coupling of the engine and mail car to the

coaches of the Portland express.

J. P. Heaney, called for the defense, testifies that he was

around the depot on the 1st of July when the Portland ex-

press came in, or shortly after it came in. He gives the fol-

lowing version of the uncoupling of the train

:

"Mr. Jones came up there and wanted to know if we would put the

train away. I believe I spoke up and said that we would put the train

away if he would tell the engineer to obey our signals. He said he
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would. He went up there and told the engineer. After he told the
engineer, we gave him a back-up signal, and cut the train in three
pieces, so as to clear the different crossings there. There are three
crossings there that have got to be cut. If we would run the train all

down there, we would stop the wagon transportation. We cut the train
In three pieces, and let it stand there."

William H. Jones, agent and train master of the Southern

Pacific Company at Eed Bluff, testified that on June 29th

an attempt was made to move the Red Bluff and Sacramento

local. This train carried coaches, the ordinary baggage car,

and a mail car. It carried no sleepers. This train is due to

leave Eed Bluff at 5 :15 in the morning. He attempted to

move the train. The strikers had cut the train in two,—cut

the mail car off. He could not say who cut it off. He did

not see them cut it off. He attempted to put it on again and

start the train in regular form. Mr. Clodtfelder and Mr.

Ray prevented him from coupling it. Mr. Day and Mr.

Robb, the conductor, assisted him in trying to put that train

together. Mr. Day is the foreman of the roundhouse. They

backed the train together. He set the Miller hooks to

couple; set one of them to couple, and stepped over to the

other platform to couple the other hook. Threw the lever

up, as it were. Clodtfelder held it and prevented him from

doing it. Mr. Ray got onto the other platform and threw

back the other lever, so that it. would not couple. The effect

of this was that they could not couple the cars together.

They were endeavoring to couple the mail car and the

coaches. The mail and express and baggage were all in the

one car at that time. He knows that that train had not

been cut in two in that manner under the authority of the

company. At the time that he endeavored to put this train

together, Clodtfelder told him: "You cannot couple this

train. You have made your attempt. You have done your

part. Now we will do ours." The witness told him that his

overpowering force—there were 50 to 2 of them—prevented

.

them from coupling it. There was quite a large crowd about

at that time. Thej were all opposing the railroad. They

sympathized with the men who were stopping the train.

They refused to assist the witness in starting the train,

although he called on quite a number of them. They said

they would not move any trains until the matter was settled.
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Clodtfelder and Ray said that the mail car could go. He
thinks it was Clodtfelder whft said that, or Demmick. Dem-
mick was one of the leaders. They said the mail car could

go by itself; no other cars of any kind,—Pullmans or day

coaches,—none but the mail car. [741] Knows a man
named Joe Hill. He was a fireman. He was on strike at

that time. He went to couple this train together on the

morning of the 29th. Hill also took an active part in pre-

venting that. As they started the engine and mail car to

couple onto the coaches. Hill tried to apply the air. By "ap-

plying the air" the witness means that he opened the auto-

matic air valve of the air hose at the rear of the mail car.

That would set the brakes if there had been air enough on

the car, but there was not enough pumped, and they went

ahead.

As previously stated. Hill denies that he interfered with

this train in any way.

It is to be noticed that this testimony of William H. Jones

is corroborative of that of J. C. Day, the preceding witness.

SOUTH VALLEJO.

The following testimony related to the possession by the

strikers of the yard, tracks, and trains at South Vallejo

:

Michael Keefe, yard engineer for the Southern Pacific

ComiDany at South Vallejo, called for the United States,

testified as follows

:

" The engines and yards of the Southern Pacific Company on the

10th and 11th of .July were not in a condition for service. All the

engines were killed ; there was no steam in them."

The same witness further testifies

:

" The number of my engine was No. 1. It was a switch engine.

Some men took the engine away from me. One of them was Thomas
Kelly; another was named Laurie; another was named Smith;
another Hale. These men ran the engine off an open switch. They
ran it off the track. This was on Tuesday, July 10th ; about that time.

They then hauled the fire, let the water out of the boiler, shut the

engine down, let the water out of the tank, and disconnected the hose."

It would be hard for him to state the particular parts each

man played. He did not exactly locate them at the time, or

what they were doing, because he was talking with them.

He tried to get on his engine. He got on the side. They
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would not let him get on. He thinks it was Smith M-ho would
not let him get on. He prevented him getting on. Kelly
was a fireman for the company up to the time of the
strike. He was out on strike. Laurie also Avent out on
strike. He was a fireman. Smith was a stranger to him.
He Avas the man that came there. Smith and Hale were
the ones that came to Vallejo and made that trouble. Does
not know where Smith came from. Thinks Hale told him
he came from Folsom. Thinks Hale said he was a bag-
gage man, a train man. He did not say why he came to

Vallejo. The same witness further testifies that on the fol-

lowing day, he thinks it was. engine 1,190 was killed at

South Vallejo. She came from Calistoga that morning.

She pulled a mail train. Does not think that there were any
Pullman cars on that train. He saw the engine killed. He
was on the engine. He ran the engine. Smith came there,

with a good many others, and took the engine away from him,

and killed it. They took it right [742] on the main track.

They put the fire out, also disconnected the hose, and let the

water out ; also out of the boiler.

SAX JOSE.

The following te.stimony relates to the possession taken

by the strikers of the depot, yard, tracks, and trains at

San Jos3

:

James Hewitt, called for the United States, testified : That
he was the engineer of the San Jose train Xo. 10, running

between San Francisco and San Jose. That he left San
Francisco at 5 :10. Was due at San Jose at 7 o'clock in the

evening. That it was a mail train, having a combination

mail and express and baggage car. That it carried no

Pullmans. That he arrived on time. Going into the yard,

j)eople rushed from the dei^ot onto the track, and he had
to stop. This happened about 400 or 500 feet this side of

the depot. The people rushed up the track, and he had to

stop or else run over them. Knows a man named McClin-

tock, and also a man named Runyon. When he stoj^ped,

Mr. McClintock came up on the front part of the engine,

and came through the windoAv on the left-hand side. The
window was open. He came in and stepped over to him,

and says: "I will take charge of this engine, Jim."' Then
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Hewitt said to him :
" Harry, you have got the main track

blocked. This is as far as I am going. Let me put this

train on the side track and put the engine in the round-

house." Mr. Eunyon stepped up and said :
" No, sir. We

will kill her right here." During this time there was a

deputy United States marshal on the engine with the wit-

ness,—one on each side in the gangway. They tried to

keep the crowd off. They overpowered the one on the left-

hand side. McClintock asked him what business he was

doing there, or what he was doing there. He said he was

a deputy United States marshal, and showed him his badge.

At that time they were trying to get hold of the fireman.

McClintock, after he asked him to show his authority, which

he did, says :
" We can't help that. Boys, take him away."

They took the fireman off of the engine. That left the

witness and McClintock and Runyon on the engine, and a

lot of boys came up over the baggage car and came up on

the tender. After that the witness had some conversation with

McClintock with regard to putting the engine away and

putting the train on a side track. He told him they had the

main track blocked. It was not necessary to hold him there.

Wells-Fargo's agent stepped up on the right-hand side, spoke

to McClintock, and asked him to pull the train down to the

crossing, where they could get out their express, mail, and

baggage. He says: "All right. Boys, cut off the baggage

car." Wliich they did, and pulled down to the crossing or

over the crossing, right in the front part of the depot, and

stopped the engine there. One of the gang says :
" No one

shall move this engine but McClintock." The witness sat

down on the fireman's side, and took hold of the bell cord.

They got down to the depot. McClintock told him he had

better get off and go home ; that he would not be responsible

for his life. The witness said :
" You never mind about

my life. I guess I can take care of myself." They got the

engine as far as they could get her.

[743] W. S. Eunyon, the person referred to by witness

Hewitt in the testimony just quoted, was called on behalf

of the defendants, and testified, in brief, that he was a loco-

motive fireman in the employment of the Southern Pacific

Company in June last ; that he belonged to the Brotherhood
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of Locomotive Firemen, and also to the American Railway
Union; that he was a member of the executive committee
of the American Railway Union in San Francisco ; that dur-
ing the strike he Avent to San Jose, on the evening of July
5th; that he went there of his own accord, to suppress any
acts of violence or any deeds of violence that might possibly

be committed there, as he understood there were some very
troublesome people in that locality. His statements as to

what took place at San Jose, and his connection therewith,
in his own words, are as follows

:

" I left San Francisco shortly after five o'clock of the evening of
July 5th, and got onto the train here in San Francisco, and rode until
we got to San Jos6. As we were going in the yard at San Jose, the
ti-ain slowed up slightly, and when about midway between the round-
house at San Jos6 and the depot she came to a standstill. The
people in the coaches commenced to get out. I, in company with a
Mr. McQuade, of the Southern Pacific, got out. There was a large
delegation of people on the tracks and around the depot. Q. \\'hat
was done? State" what you saw there,—what occurred. A. As I said,
the train stopped. I got out, in company with Jlr. McQuade, and
stood on the outskirts of the crowd. They were doing a lot of scuf-
fling around one place and another, and talking, and so on, and finally
a remark was made that they would do Hewitt up,—the man who
had charge of the train. I edged my way through the crowd. In
the near vicinity I saw a number of men who had those white ribbons
on their coat lapels. I said to them :

' I am what you ordinarily term
a " striker," and a member of the A. R. U. As you are sympathizers
with us, I should like to get your assistance to suppress any violence
that might be perpetrated on Mr. Hewett.' I got up to the engine,
and, as I did, those gentlemen followed me. I says to Mr. Hewitt

:

' You -need not have any fear of doing you up, Jim. If I can pos-
sibly lend you any assistance, I shall certainly do so.' He was In a
very excited condition ; about as pale as my shirt bosom is at the
present time. After a while the engine and the train was run down
to a crossing or street just north of the depot. They stopped, and cut
off all the coaches, with the exception of a combination car that they
have for baggage and Wells-Fargo's matter. After they severed the
connection between the baggage and smoker, the engine and baggage
car went on the south side of the depot, to leave this here crossing
clear. Mr. Hewitt changed his overalls. When he left his engine I

stepped down behind him. As I did so, the other gentlemen who had
the white ribbons on, and who I asked to accompany me, came along,
and we walked alongside of Mr. Hewitt until he got through the
crowd, and then he left. While he was walking through the crowd
they jeered at him some, but there was no acts of violence. After
Mr. Hewitt got away there was quite a number of men on the tender
of the engine,—men and boys,—upon what is termed the ' runnmg
board.' I got them to disperse and leave the engine alone."

The witness admits seeing Mr. McClintock there at that

time. The testimony of Mr. Hewitt as to what took place

at the engine being read to him, he stated that some of the

statements were correct and others not. He states that Mr,
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Hewitt suggested putting the train on the side track. He
testifies tliat tlie statement said to have been made by him,

viz. :
" Xo, sir. ^Ye will kill her right here,"—is false. He

states that there were several thotisand people at that time

there. In answer to the question :
" Q. Hewitt states here

that you and McClintock Avere trying to get hold of the fire-

man,''—he replied :
" He is a liar. I did not. I had nothing

to do with the fireman, and [744] did not see any one pull

him off the engine at all. The fireman was off of the engine

five or six minutes before I got on the engine."

Another of the means alleged in the indictment to promote,

carry out. effect, and execute the conspiracy is (2) " by

causing to be assembled, and by assembling with, large

crowds of persons in said depots and yards of said Southern

Pacific Company, at A^arious points and places on said lines

of railwaj', in said state and Northern district of California,

and by gathering in great numbers in said yards and depots,

to wit, * * '' and other places around, in, and upon the

trains, cars, engines of the Southern Pacific Company, and

upon the tracks of the railways, preventing the movement
and passage of said engines, cars, and trains."

SACRAMENTO.

The following testimony relates to the assembling of

crowds at Sacramento

:

Felix TracA', the agent of Wells, Fargo & Co., testified on

direct examination: That there were no trains moving after

the 29th of June. He saw a good many men down there at

the station that were not at work,—railroad men. He saw

them there, and he saw them in other parts of the city.

There were more people at the depot from the 28th or 29th

of June, up to the time of the United States soldiers going

there,—some time about the 10th or 11th of July,—than

usual, a good many more than usual. There were more there

on the 3d of July, more there on the 4th of July, than it

was customary to see there. He noticed that whenever he went

down there. It will be remembered that Mr. Baldwin's testi-

mony that there were crowds around the station is to the

same effect. On the other hand, Mr. Knox denies emphatic-

ally that the depot was in the '" possession of the strikers."
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Mr. Baldwin, United States marshal, testified on direct

examination tliat the station and the traclis were overrun

with people,—people in the caboose and cars, and around
them, sitting on the steps.

Mr. Knox admits this, but denies that he or his committee

of the American Eailway Union had anything to do with

their coming there.

James Sims, called for the defendants, testified that the

American Railway Union committee used one of tlie cars as

an office on the 29th of June.

Mr. Baldwin further testifies, as to the crowd around de-

layed train No. 4, on July 3, 1894, that they were on the

track and across the track, and they would not move out of

the way of the engine. He had to get down from the

engine and get in front of the engine and push them

back and move them back, and the engine came foot

by foot. They were threatening, and one man threw

a rock at them. The same witness further testifies that

he was at the depot subsequent to July 3d, and that

the strikers continued to occupy the depot grounds. Being

asked how he knew they were strikers, the witness stated

that there was a crowd there. He was around among
these men, and they were constantly informing him that they

were strikers,-—that they were employes of the railroad

[745] company out on a strike. He was constantly talking

with them, and walking among them, and they would address

him and talk about the disturbances. That is the way he

ascertained that they were strikers. The crowds never left.

There was always more or less of a crowd of men there,

night and day. With reference to the character of the crowd

that was there late in the afternoon of the 6th of July, he

states that they were strikers. Some of them said they

were there to protect the property of the railroad company,

and take care of it ; and they were around on the cars, and

it was the same crowd in character, except that they were

men. The cars of the railroad company were being occu-

pied by men, by strikers. Some of them were occupied

apparently for sleeping quarters. They occupied cabooses

on the tracks in the yard.

Thomas Compton, one of the mediation committee at
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Sacramento, called for the defense, testified that they " had

our men stationed from one end of the yards to another, to

see that the men did not get excited and do any damage to the

property, and requested other men who came in on trains not

to go out any more."

C. E. Leonard, a city trustee of Sacramento last June,

and in the employ of the railroad company before the strike,

testifies that there was a very large assemblage of people at

the depot of the railroad company on the 3d of July.

SAN JOSE.

The following testimony relates to the assembling of

crowds at San Jose:

Frank Arnold, a railway postal clerk on the route from

San Francisco to San Luis Obispo, testifying as to the crowd

at San Jose, says on direct examination that there were sev-

eral thousand people around the train that came in on July

5th. They were all around the train,—inside of it, on the

platform, swarming all oyer it. On cross-examination he

says that they were occupying all the spaces in the depot,, on

the railroad car platforms, and so on.

Another of the means alleged in the indictment to promote,

carry out, effect, and execute the conspiracy is (3) "by

threats, intimidations, personal assaiilts, and other force and

^'iolence, to prevent the engineers, firemen, conductors, brake-

men, switchmen, and other employes of said Southern Pacific

Company from discharging their duties, and from moving

and operating the said engines, cars, trains, and railways."

SACRAMENTO.

The following testimony relates to threats, intimidations,

and acts of violence at Sacramento

:

Mr. Baldwin, speaking of the strikers at the Sacramento

depot on July 3d, testified on direct examination that they

were threatening, and there was one man that threw a rock

at them. It struck the cab of the engine, just below where

Mr. Clark was standing—^between Mr. Clark and himself.

He further testifies that there were crowds around the sema-

phore. The crowd was demonstrative at this time. There

were men threatening them as they took the engine
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through,—hooting. He recollects one man saying, " I will

fix you." He seemed [746] to be particularly addressing
himself to the witness that time,— the people on the engine.

Heard expressions of anger and defiance. They were angry.

Eespecting this testimony of Mr. Baldwin, Greenlaw testi-

fies that there was a good deal of yelling there. Some were
" hollering." But he did not hear any threats made. He
did not see any forcible means used to prevent the taking out

of the train. No threats whatever were made towards Mr.
Baldwin. He denies that he incited any people to do any-

thing that day, or that he threatened Mr. Baldwin, or any
one. He admits that he called some persons on the engine
" scabs," but denies the statements imputed by Mr. Baldwin,

in his testimony, to him.

Wliile it is to be observed that Mr. Baldwin was not an

employe of the railroad company, yet the testimony, if true,

is significant with respect to the actions of the crowd towards

Clark, the engineer, and the others on the engine.

Anthony Green, called for the defense, testified that he was
captain of police of the city of Sacramento, and was such in

June and July last; that he was present on the 3d of July at

the depot ; that he himself saw no acts of violence committed,

but he admits, on cross-examination, that he did not see the

cars actually shoved back bj^ the crowd. He testified that he

heard the crowd yelling at those who were in the cab of the

engine that was being.moved from the roundhouse to the

delayed train No. 4 ; that such exclamations were used as fol-

lows: " Don't you go out;" " Don't you take that train out;"

"Stand by one another;" "Don't be a scab;" "Don't take

the places of those men who are working;" " Come out of

there;" "Don't you take that engine out;" "Don't fire that

engine ;" " I appeal to you as a man ;" " Come down out of

there;" " Don't go out,"—and such questions as those, appeal-

ing to them; that he was in the cab himself several days,

mornings and nights ; that he stood in the first one.

RED BLUFF.

The following testimony relates to what occurred at Red
Bluff:

Joseph C. Day, roundhouse foreman for the Southern
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Pacific Company at Eed Bluff, testified tliat he was not at

liberty to go on the engine. Ho was told to keep away from

the engine and let it alone. A brakeman by the name of

Harper and two or three other men told him that. He does

not know them. He thinks Harper was on strike. He was

out with them. This occurred, according to the witness'

testimony, on July 1, 1894. The same witness further states,

after describing how engine No. 1248 was killed by Van
Devinter, Richard Roe, and Harper, that he had a conversa-

tion, with Van Devinter about the matter. He told him he

was doing very wrong, and Van Devinter said he did not

think it was any of his damned business what he was doing.

They told him if he did not get out of the roundhouse they

would have him carried out on a board. Harper made that

remark. Richard Roe and Van Devinter, and one or two

others he did not know, were present. This was at the time

they were killing engines.

[717] SOUTH VALLEJO.

The following testimonj? relates to what occurred at South

Vallejo

:

Jeff Gage, passenger conductor for the Southern Pacific

Company, running out between South Vallejo and Santa

Rosa, whose engine was killed, testified as follows : That on

the 12th day of July last he was stopped between North and

South Vallejo, and his engine killed. This was near 7 :30 or

7:35 in the morning. It could not have been far from that.

He was running the train,—conductor. He left North Val-

lejo, and between North and South Vallejo he found an en-

gine on the main line. The engine was called a " killed
"

engine,—no steam in it. As they pulled up near that engine,

a crowd of men came out and fixed theirs the same way.

They were obliged to stop by this " dead " engine. He
thinks he must have been very near on time. He makes con-

nection, with passenger and mail cars, with a boat that runs

between North and South Vallejo and Vallejo Junction. At

Vallejo Junction connection is made with the San Ramon
passenger train. It is a mail train that runs between San

Ramon and the Oakland pier. He asked a man named
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Smith to let him couple on and push the dead engine on the
siding, so that he could get the train down to the depot. This
man refused to do it, saying he was there under orders, and
had to obey his orders to stop the train where it was. Smith
showed him a card with his (Smith's) name on it,—an A. E.

U. card.

William James, fireman of one of the Alameda local trains,

testified, in answer to the question, " Did you have any trouble

at tower No. 2 that day?" as follows: "The train was
stopped by a mob of men, and I was taken off the engine."

He further states that about 75 or 100 men got in front of the

engine. The engineer stopped when they gave him the stop

signals. The crowd, all of them, gave signals,—all those that

were on the track. He could not see who they were. They
took him through the crowd, and wanted him to go and join

the A. E. U. They took him half way to the roundhouse, he

would judge about 400 feet. Engineer Willard came out and
told them it was a free country, and he would go where he

wanted to, and with that they let go of him.

Many witnesses on both sides have testified as to the per-

sonal assault claimed to have been made on Mr. James. The
testimony is contradictory as to what actually took place at

that time. I think, however, this feature of the case is suiS-

ciently fixed in your minds to enable you to determine the

actual facts of the case without any extended comments from

me.

(With the usual admonition to the jury, an adjournment

was here taken until to-morrow, Tuesday, April 2, 1895, at

10 o'clock a. m.)

Tuesday, April 2, 1896, at 10 o'clock a. m.

When the court adjourned last evening, I was directing

your attention to testimony tending to show the means con-

spired to be used in carrying out the conspiracy. First, I

called your attention to the testimony tending to show, or to

disprove, that the con- [748 J
spirators forcibly took and kept

possession and control of all yards, depots, tracks, and trains

of cars on said lines of railway, and forcibly held and de-

tained the same; second, that they caused to be assembled.

Digitized by Microsoft® •



516 67 FEDERAL REPORTER, HA.

Charge to the Jury.

and assembled with, large crowds of persons in said depots

and yards of said Southern Pacific Companj^ at various

points and jDlaces on said lines of raihva}- in said state and

Northern district of California, and by gathering in great

numbers in said j'ards, and depots, to Avit, * * * and

other places, around, in, and upon the trains, cars, engines of

the Southern Pacific Company, and upon the tracks of said

railways, preventing the movement and passage of said en-

gines, cars, and trains; third, that by threats, intimidations,

personal assaults, and other force and violence, they prevented

the engineers, firemen, conductors, brakemen, switchmen, and

other employes of said Southern Pacific Company from dis-

charging their duties, and from moving and operating the

said engines, cars, trains, and railways. I will now proceed

to direct your attention to the testimony tending to show other

means conspired to be used in carrying out the conspiracy.

Another of the means alleged in the indictment to pro-

mote, carry out, effect, and execute the conspiracy is (4)

" by forcibly disconnecting air brakes upon such trains,^

mail, passenger, and freight."

RED BLurr.

The following relates to what occurred at Red Bluff:

William H. Jones, agent and train master of the South-

ern Pacific Company at Eed Bluff, testified on direct ex-

amination that the Oregon express reached Eed Bluff about

4 : 30 or 4 : 35 in the morning of July 1st last ; that it comes

from San Francisco,—Oakland. Portland, Or., is its des-

tination. She was on her regular trip. She was stopped

at Eed Bluff. The train was cut in two. The train- came

into the station, and they cut it in two; that is, they un-

coupled it and uncoupled the hose. He was just passing

there. He did not see the man who did it. There was a

mob of men there. He elbowed his way through the crowd.

As he passed, he heard the air holes pump as they do when
they are open. The air was cut behind the mail car. The
local cars followed first, then the baggage car, the express

car, smoker, coaches, and Pullman. That is the way the

train is made up. They all follow the mail car. They
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were all in the rear of the part cut off. The effect of that

cut was to stop the movement of the train. That was about
5 : 30, a few minutes after they arrived.

Without repeating the testimony given by the defense,

it is sufficient to say that the witnesses on their behalf, with
reference to the Ked Bluff occurrences, deny having had any-

thing to do with the stoppage of the Portland express.

SOUTH VALLEJO.

The following testimony relates to what occurred at South
Vallejo

:

Michael Keefe, yard engineer of the Southern Pacific

Company at South Vallejo, testifying as to what occurred

to his engine on [749] July 10th, says that they hauled the

fire, let the water out of the boiler, shut the engine down,

let the water out of the tank, and disconnected the hose.

They ran the engine off the open switch. The testimony of

this witness respecting what occurred to engine 1,190 on

the following day has already been referred to under a

previous head.

Another of the means alleged in the indictment to pro-

mote, carry out, effect, and execute the conspiracy is (5)

"by putting out the fires in the engines, and drawing the

same."

SOUTH VALLEJO.

The following testimony relates to what occurred at

South Vallejo:

Jeff Gage, passenger conductor for the Southern Pacific

Company, running between South Vallejo and Santa Eosa,

whose engine was killed between North and South Vallejo

on July 12th, called for the United States, testified, with

reference to putting out the fires on his engine, as follows:

That on the 12th day of July last he was stopped between

North and South Vallejo, and his engine killed. They
pulled the fire out of the engine. They shut the water off

first in the tank valve, and started to pull the fire out. He
asked them to turn the water back first, and then pull the

fire on the engine, which they did. He asked them to do
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that to .keep from burning the engine. The effect of let-

ting the water out of the engine with the fire in it, he thinks,

would be apt to burn the bricks considerable.

WEST OAKLAND.

The following testimony relates to what occurred at West

Oakland

:

C. F. Hall, general foreman of the railroad shops at West
Oakland testified that a number of engines were killed in

and about the shops in the latter part of June and early

part of July last. He could not give the numbers. There

were 8 or 10 engines with fire in them, and the fire was

let out of them, and all the engines were emptied that were

full; that is, all the engines that were about the place were

emptied of water,—water let out of them. This was done

by the strikers.

Another of the means alleged in the indictment to pro-

mote, carry out, effect, and execute the conspiracy is (6)

" by throwing switches, in order to prevent the passage of

such trains through depots and stations."

RED BLUFF.

The following testimony relates to occurrences at Ked
Bluff with reference to delayed train No. 15 on July 3d last:

William Jones testified as to the throwing and spiking

of switches as follows: That, after the Portland express

which arived at Red Bluff on July 1st stood there a while,

the engineer said he wanted coal, and Mr. Day, the foreman

at the roundhouse, and the witness, took the engine and the

mail car, as it was coupled on,—two mail cars,—there was a

freight car which they said contained mail. [750] It was

with the mail car. It had United States mail locks on it.

He did not see the inside of it. Mr. Monteith :
" We will

admit that car had mail." The witness, continuing, stated

that they took it to the coal pile to give the engine coal.

They passed over one of the switches in the yard, and while

they Avere gone the switch was thrown and spiked to the

side track, so that when the train backed down it could not

back to the balance of the train. It was forced to go to

the siding. The switch was opened. It was thrown off the
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main track to the siding, and spikes driven to hold it there,

and the switch bloclred. They could not have passed over

it if it had been spiked. It was a switch in which the car

could not go off the track. They could not have gone over

it. It was not the case. The target was in its proper place

and position. No orders were given by the railroad company
for either the spiking of the switch or locking the switch.

Such orders would come through him.

Charles F. Cadwalader, called for the United States, testi-

fies that he saw Hehorn, Shade, Ray, and others spiking a

switch on July 1, 1894.

W. H. Winter, also a witness for the government, testified

that he saw the switch spiked, but the only person whom he

can identify as having participated in the spiking is Hehorn.

Milton D. Clark, called for the United, States, testified

that he saw the spiking of the switch. He identifies Hehorn
as the person who held spikes in his hand; Shade is the

man who drove in the spikes; and that Ray was in the

crowd with them.

John Kelly, a witness called for the United States, also

testifies as to the spiking of the switch. He states that he

was a member of the American Railway Union ; that he was

a fireman for the Southern Pacific Company; that he went

out on strike at Red Bluff; that he did so because he was a

member of the American Railway Union. He identifies

John Shade as just in the act, when he saw him, of leaving

with a spike-hammer and a couple of spikes in his hands.

This switch, he states, connected with the main line. There

were 30 or 40 men around there at that time. He gives the

names of others, besides Shade, who were in the neighbor-

hood of this switch, as Peter Ives, S. P. Roller, Jack Shepler,

and Clodtfelder. He states that Roller locked the switch

after it was spiked. As to the relation these persons bore

to the strike, the Avitness testified that Roller was a brake-

man, and that he was on strike at that time. He was an

A. R. U. man. Ives was a car foreman up there. He was

also on strike and an A. R. U. member. Clodtfelder and

Shepler were on strike at that time. They are members of

the A. R. U. Knows a man named Demmick. Knows a

man named Harper. He (Harper) was there that morning.

Digitized by Microsoft®



520 67 FEDERAL EEPOETEE, 750.

Charge to the Jury-

He is a brakeman, and a member of the A. R. IT., and out

on strike. Knows a man named Heaney. He did not see

him there.

The persons referred to by the witnesses for the prosecu-

cution as having participated in the spiking of the switch,

which prevented the engine and mail car of the Portland

express from getting back to the passenger and Pullman

coaches, or, more strictly speaking, those [751] who have

testified, deny that they have been guilty of the acts charged,

or did anything in any way which contributed to the spiking

of the switch.

SOUTH VALLEJO.

The following testimony relates to what occurred at South

Vallejo:

Michael Keefe, yard engineer of the Southern Pacific Com-

pany at South Vallejo, called for the government, testified

that on July 12th last he Avas making up a passenger train

for Calistoga and the vicinity ; that it was a mail train, and

that it did not carry any Pullmans. He took the engine

and made up the train with it, to get ready to go out again.

He was going to the roundhouse with the engine. He saw

a gang of men. He thought that he would get to the shops

before thej' took the engine away from him. The switch was

set for the side track. He would have got to the shop, he

thinlcs, but this man closed the switch on him, so he stopped.

Had he gone on he would have run off the track. It was an.

open switch. The crowd remained there. The engine was

killed after that, and was there a day or two.

Another of the ineans alleged in the indictment to pro-

mote, carry out, effect, and execute the conspiracy is (7) " by

opening drawbridges over navigable and other streams, upon

which draA\-bridges the tracks of said railways were situated."

SACRA 1MJ;"N TO.

The following testimony relates to what occurred at

Sacramento

:

T. W. Heintzelman, a master mechanic in the employ of

the Southern Pacific Company at Sacramento, called for the
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United States, testified that he experienced some difficulty,

on June 29th, in attempting to get train No. 4, Avhich is a

mail train, and came from Ogden, out of Sacramento,—in

attempting to get her through. He testifies that he was re-

quested bj' his superintendent, Mr. Wright, to back up the

engine and mail car and express car,—he thinks it was cou-

pled to the engine,—to couple on to the balance of the train

that was left in the upper yard, and pull it down the depot.

He did so. ^Vhile pulling the train down in the depot, some-

thing was throAvn at him while he was on the engine. After

he saw what it was,—it proved to be a monkey wrench,—he

got the train down to about its usual stopping place, and

stopped there. After considerable persuasion he got the en-

gineer and a fireman on the engine, and got the train started.

The train had not moved a great ways—about 50 yards

—

when the drawbridge was swung open, and the train had

to stop. This is the drawbridge across the Sacramento

river. There was no vessel in sight to occasion the opening

of the bridge. It was opened only for the purpose of stop-

ping the train at that time. There was quite a crowd run-

ning down by the drawbridge just prior to the time it was

opened.

Mr. Knox gives the following version of what transpired

respecting the opening of the drawbridge : He says that on

the morning of the 29th Xo. 4 came in. He guesses she got

in about 6 o'clock,—somewhere around there. She came in

with an engine, mail, bag- [752] gage, and express car. He
went to Mr. Saulpaugh,—he was the engineer that was going

out on that train,^and asked him if he was going to do any

switching there. He said no, he was not ; they would have to

get some one else to do their switching. Mr. Wright came

down there when they were talking, and asked him if he

would back up to Sixth or Seventh street, he believes he

said, and get the balance of the train. Mr. Saulpaugh sug-

gested that it would be a pretty good idea to get Mr. Clark or

Mr. Heintzelman to do that. They sent for Mr. Clark. The

witness here stated that before this strike was ordered it was

an understood thing with Mr. Wright and the committee

that they should do all in their power to prevent any damage

being done. On his (Wright's) side he was to give them
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permission to tallc to the crews, engineers, conductors, fire-

men, and brakemen, and see if they could induce them to

stay with them. "\¥lien Mr. Clark came over they had the

right to talk to him to see if they could induce him not to

back up to get the cars. After they talked with him a while

he turned around and said he did not want any of this in it.

They simply asked him if he wanted to scab on his own son.

His son was working there. He said he did not want to

have anything to do with this, and turned around and went

away. Heintzelnian came, after some time, got up on the

engine, and the first thing Knox saw was a monkey wrench

coming out of the engine, which pretty nearly hit him. They

backed up. "While they Avere up there, he, with the balance

of the committee, went through the shops, to notify the men
that the strike had been decided on. While they were going

through the shops a man was sent over after them to tell them

that the drawbridge was open, and to ask them to come and

see if they could not get it closed. He ran over there, and

sent some men out in a boat to close the bridge,—Mr. Hatch

and Mr. Jefi'ord, and tAvo or three more. They closed the

bridge, and he went back and told Mr. Saulpaugh that the

bridge was closed. After the bridge Avas closed, he told Mr.

Hatch to go up to Mr. Wright's office and get a lock,—a Yale

lock,—and put it on there, so that the bridge could not be

opened. Mr. Hatch Avent and got the lock and locked it on

the bridge, so that they couldn't open it.

Both Hatch and Jefford corroborated Knox with respect

to the latter's statement that he sent them to close the bridge,

and Hatch, further, as to the lock being procured at Knox's

instance, and being placed by Hatch on the bridge.

Another of the means alleged in the indictment to pro-

mote, carry out, effect, and execute the conspiracy is (8)

,

" by burning and destroying bridges, trestles, culverts, over

which such trains necessarily and usually would pass."

TEESTLE NO. 2, NEAR SACRAMENTO.

The following testimony relates to the Avreck of train No.

4 at trestle No. 2, near Sacramento

:

Mr. Baldwin, who saAv the wreck of the delayed train

No. 4 at trestle No. 2 about two hours after it occurred, testi-
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fied on direct examination that the baggage and mail cars

were off the track. When he says " baggage," it might have
been express cars with the baggage. [753] One mail car

was badly damaged; also a baggage car badly damaged;
also two mail cars slightly damaged. These cars were on
the side, smashed over. Some of them had reached the

water. He made an examination of the trestle. The engine

apparently had gone probably three or four car lengths

before it went off the trestle. The trestle is about 300 or 400

feet in lenght. He found that the east end of it, especially

the north side, was badly smashed in, as though the bridge

had been weakened and smashed down ; the bents slivered up,

the ties all broken very much more on that end of the bridge

than further along, right at once where the engine struck

the bridge. The trestle was very badly crushed in on the

east side, towards Sacramento, inmiediately where it joins

the track, the embankment, two or three car lengths from

where the engine lay in the water. Then the train lay all

along the trestle on to the embankment. The trestle, where

it joined the embankment, was very badly slivered; there

was only a piece of about six or eight inches Avhere the ties

were solid enough to walk on. The trestle was all crushed

in below the ties at that corner.

The testimony of Mr. Baldwin tends to sIioav that the

trestle was blown up, and that delayed train No. 4 was

wrecked. I will not take up your time in reading to you

all the testimony introduced by the prosecution tending to

show that the trestle was blown up by members of the

American Eailway Union, and was a part of the conspiracy

to obstruct and retard the mails, and restrain interstate com-

merce, nor such testimony as has been put in by the defense

contradictory of such design, or as to the participants en-

gaged in such affair, or as to being or playing any part

in the policy or plan of the members of the American Kail-

way Union in carrying on the strike between themselves and

the Pullman cars. The details of this unfortunate catas-

trophe, as told by the witnesses on the stand, are doubtless

fresh in your minds. The testimony tends to show that a

train was made up in Sacramento on July 11th last for Oak-
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land, to be sent by the way of Davisville. It left Sacramento

a few minutes past 12 o'clock, under charge of Conductor

Reynolds, with Samuel Clark as the engineer and Danicamp

for fireman. On the train was postal clerk J. A. Brown,

in charge of the United States mail. Lieut. Skerrey and

a number of United States soldiers were on the train for

its protection, some of the troops being on the engine. The

train consisted of four mail cars, baggage, passenger coaches,

and a Pullman. About two miles west of Sacramento, in

crossing trestle Xo. 2, the engine and four of the cars were

thrown from the track into the slough. Clark, the engineer,

and four soldiers were killed. The jurisdiction to try and

punish the parties who were guilty of murder in this das-

tardly affair belongs to the state. It is only for you to as-

certain who Avere the parties to the conspiracy that brought

about this terrible result, that you may determine who were

responsible for the minor offenses involved in the stoppage of

the United States mails and interstate commerce. You will

recall the testimony of the boy Sherburn, who drove the

wagon carrying Worden and others out to a point near trestle

No. 2 just prior to the time [754] the wreck occurred, and

the testimony of Knoblauch, Reed, and Winney as to the

declarations and conduct of the parties who, the testimony

tends to show, were sent out by the American Railway

Union along the line of the road, and for a purpose. What
was that purpose? To guard the road, or to wreck that

train ? It is for you to determine.

Another of the means alleged in the indictment to promote,

carry out, effect, and execute the conspiracy is (9) " by loos-

ening, removing, and displacing the rails of the tracks of

said railroad."

TRESTLE NO. 2, NEAR SACRAMENTO.

The following testimony relates to the track at trestle No.

2, near Sacramento :

Mr. Baldwin, who testified that he saw the wreck of de-

layed train No. 4 shortly after the catastrophe, testified that

he made a little diagram of the position of the rails. The

north rail was swung over across the south rail. It appar-
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ently had been forced over, lifted over. He found there,

right at the joint a nut, three washers, and two spikes. They
were loose.

RED BLUFF.

The following was testified to as having occurred at Red
Bluff:

Joseph C. Day, roundhouse foreman for the Southern Pa-
cific Company at Red Bluff, testified that the spikes and the

bolts were pulled out of a rail on the main line. This was
between 1 and 2 in the morning of July 1st last. He went
to the coal bin, just a little ways from the turntable, to see

if the coal bin was all right, and there were four men right

across the other side of the fence, working at the rail. They
had shovels there. He went to the turntable, and stood there

talking to the fireman, when the four men came down with

those tools in their hands. They came right from the direc-

tion where the rail was tampered with. He could hear them

worldng with shovels, scratching away dirt and covering it

np. He was not there more than a couple of minutes. He
went back to the roundhouse. He saw. John Shade, John

Salstrum, Robert Lang, and George Werhing coming from

this direction. Mr, Shade had a claw bar in his hand. Sal-

strum and Lang had a shovel apiece. He did not see any-

thing in Werhing's hands. A claw bar is a long bar made
in the shape of a claw, for drawing spikes. He examined

that rail an hour afterwards, and found the spikes pulled

from a rail and a half, the bolts taken from the fishplates

and left lying on the ground. He put the bolts back himself.

J. F. Heaney, called for the defense, who was at Red Bluff

on the occasion detailed by the preceding witness, with ref-

erence to the displacing of the rail states that he may know

John Shade, Salstrum, Lang, and Werhing, but he does not

know them by name ; that he is pretty sure that they did not

belong to the A. R. U. at that time ; that they had no connec-

tion with him there.

Another of the means alleged in the indictment to promote,

carry out, effect, and execute the conspiracy is (10) "by

greasing the rails."
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[755] RED BLUFF.

The following testimony was given as to what transpired

at Red Bluff with reference to greasing of rails:

John Kelly, a fireman employed by the Southern Pacific

Company prior to the strike, but who went out with the A. R.

U., testifies on direct examination, as to the part he took, with

other members of the A. R. U., in greasing the rails north of

Red Bluff, that on July 1st, at about 3 o'clock in the morning,

he was about four miles north of Red Bluff; that he was

greasing the track ; that there were with him Bill Ray, -Joe

Hill, Clodtfelder, and Archie Montanya; that Montanya is

a member of the A. R. U. ; that he was on strike ; that they

Avent about four miles further than Red Bluff, and greased

the track, coming toAvards Red Bluff, for about three miles.

This was done with engine oil. Both rails were greased.

They just rubbed it on. There is a down-hill grade from

Red Bluff, going north, for about a mile, and then for about

three miles it is up hill. It is a pretty steep grade. They got

the oil with which they greased the rails from the round-

house,—from the oil tanks. They had oil cans from the en-

gines, and buckets with which to carry it. They got through

greasing about 4 o'clock. There was not any oil left in one of

the tanks.

The witnesses J. C. Shepler, William Sheehan, and J. B.

Hill all deny that thej participated in, or know anythihg

about, the greasing of the rails as testified to by the witness

Kelly.

Another of the means alleged in the indictment to pro-

mote, carry out, effect, and execute the conspiracy is (11)

" by stopping trains upon railway crossings, and upon

switches, and by forcibly refusing to allow such trains to be

hauled from such crossings and switches."

SACRAMENTO.

The following testimony was given as to what took place

at Sacramento with reference to obstructing one of the rail-

way crossings

:

<

C. A. Newton, night yardmaster for the Southern Pacific

Company, called for the United States, testified on direct ex-
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amination that the three main tracks leading into the Sacra-

mento depot were blocked with trains and engines from the

1st to the 11th of July,—blocked east, west, and south. One
of the tracks leads in off the Western Division, called

" South ;
" one leads off the Sacramento Division, called

" East; " one leads in from the California Pacific, " West,"

—

that is called the " California Pacific Division." These

tracks lead both in and out. The roundhouse is situated

north of the depot. There are several tracks leading from

the roundhouse to the main track. There is one track direct

to the roundhouse from the main track, that one can go to

the roundhouse straight from, without doing any switching.

There is another track that one can switch in off the main

track, and there are several switches to throw to get to the

roundhouse. AU of these tracks were blocked between the

1st and 11th of July. By " blocked " he means trains and

engines were on the tracks. The engines were dead ; they Kad

no steam in them. Some of the trains were made up, and

some of them, that were coming into the yard, [756] that

were stopped on the main track. On Sunday, the 1st of July,

the yard was in such a condition that trains could not

pass through the Sacramento depot east or west. He knows

the exact condition of the tracks on the 1st of July last.

The main track from the west had, on the crossing leading

to the roundhouse. No. 4 engine, just about to enter the cross-

ing to go to the roundhouse. Then there was an engine that

came in on No. 69, on the 29th of June. Both pilots came

together right on the crossing. That blocked the main track

to the roundhouse and another track, that we used to let

freight trains up and down on, called the " old main track.""

Crossing Washington, which is on the other side of the river,

in Yolo county, the coaches, the smoker, and the mail car and

the baggage car stood there in Washington. One of the

coaches was shoved part of the way in on a siding, and the

other coaches run down against it. That blocked that track.

On the Western Division there were some three or four

freight and passenger trains down on the main track, mixed

up, part on a siding and part on the main track. On the

Sacramento Division the cars were sandwiched in every

way,—off the track and on the track, coaches among sleepers,

Digitized by Microsoft®



528 67 FEDERAL EEPOETER, 756. "

Charge to the Jury.

and fruit cars, and everything else. That made the blockade

complete. As night master he has control of the movement
of all trains and engines in the Sacramento yard.

The testimony of Greenlaw, Compton, Knox, and others is

to the effect that they had nothing to do with this obstruc-

tion, and that the American Railway Union did not counte-

nance, nor was in any way responsible for, it.

Another of the means alleged in the indictment to promote,

carry out, effect, and execute the conspiracy is (12), "by
compelling the employes of said railroad company to leave

their trains, shops, and the work of said company while in

the performance of their duties."

OAKLAND.

The following testimony relates to what occurred at Oak-

land:

C. F. Hall, general foreman of the railroad shops at West
Oakland, called for the United States, testified on direct

examination that men in his shops were prevented from do-

ing any work. He cannot name any of the parties who pre-

vented his men from working, but they had a machinist

working in there, with a helper, and they were taken out by a

crowd that came in there. He could not now recognize any

of the faces of 'the crowd. The same witness further testi-

fied that the crowds that came in took out the men that they

had to work there,—pushed them out of the shops,—they took

hold of them with their hands and shoved them out. Can-

not name or designate or identify any men who were forced

out of the shops, who were forcibly prevented from working.

Cannot identify the men by their employment in the shops.

This was on the 4th of July. He saw four men pushed out.

He saw the stationary engineer taken out. He was sur-

rounded by a gang that were forcing him out,—telling him

to get out. They put their hands on him. Referring to the

persons who thus prevented the men in the shops from work-

ing, the witness stated that one would not see the same parties

there [757] every time. In the forenoon there were proba-

bly 150 or 200 men. In the afternoon, about 4 o'clock, he

should judge about 300 came in, and so it was. There were
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small bodies coming in frequently. These crowds were com-
posed partly of strikers,—he would not say largely.

RED BLUFF.

The following testimony relates to what occurred at Eed
Bluff:

William H. Jones, agent and train master of the Southern
Pacific Company at Eed Bluff, called for the United States,

testified that on the 4th of July he did not remain in the con-

tinued occupancy of the telegraph office at Red Bluff. The
telegraph office is his office. It is under his charge. It is

the railroad office, the railroad wires doing the business of

the railroad company. Mr. Clodtfelder and Mr. Demmick
took possession of the office, and ordered him and his opera-

tor out. This was at 9 :30 of the morning of the 4th of July.

He asked them what for. He was told, " We have decided to

close this office, and we want you to get out," and they locked

it up. He immediately had the operator cut out the instru-

ments, and locked the office and left. Both Demmick and
Clodtfelder are operators, and have run both stations. They
were on the strike at the time. Before the strike they were
brakemen. He regained possession of the telegraph office

at 6 o'clock in the evening. They, Clodtfelder and Dem-
mick, opened it for their own use at about 1 o'clock. He
was notified that he could come back to the office. Mr. Har-
per, another brakeman,—a striker,—also a leader, notified

him that they had opened the office for their own benefit, or

their own use, and he could come there and see nothing was

disturbed. He did so. He went down after about half an

hour. Mr. Demmick and Mr. Clodtfelder, Mr. Shepler, Mr.

Heaney, came in at one time. Those that remained there

all the time were Clodtfelder and Denamick. They used the

office. His operator was telegraphing for them. The lines

were working, and they were using the keys. Clodtfelder

and Heaney both told him he could have possession of the

office. Then he took possession. The night operator comes

on at 6 and they took possession of the office until probably

half past 9 or 10 of the evening, when another gang came in

and said they had decided to close the office, and out they
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went. The other gang were Frierson and KoUer. Both

were brakemen. They were on strike. He thinks there

were others there with Frierson and Roller at that time.

There were about 17 there after the station train had left

for Sacramento,—about 15 or 17. He does not recollect who
was there particularly, but those two men came to the office.

They said :
" We have decided to close your office." He

asked, " For what reason ? " They could not give any reason

at first. They went out and consulted together, several of

them, outside on the platform. They held a meeting. They

came back, and he said, " Have you decided why you are go-

ing to close me up ? " or '' that you are going to close me up ?"

They said, " Yes, we are going to close you up for the same

reason that you were closed this morning." That is all the

reason they gave.

[758] J. C. Shepler, called for the defense, admits that the

telegraph office was. taken possession of by the men who
were out on strike that day, and that he may have been there

while it was in the exclusive control of those men, but he

denies that he, with others, put Jones out, or told him he

had to get out.

Finally, the indictment charges that it was sought to pro-

mote, carry out, effect, and execute the conspiracy " by

using all such other forcible means as to them should seem

expedient to prevent for an indefinite period the use of

the said railway for the transportation of the mails of the

United States and interstate commerce."

RED BLTJFF.,

The following testimony relates to Red Bluff:

MILLEB HOOKS.

John Kelly, previously referred to as one who went out

on the strike at Red Bluff, and who had been previously em-

ployed by the Southern Pacific Company as a fireman,

called as a witness for the government, testified on direct

examination that he recollects train No. 15 coming into

Red Bluff about half past 4 (of July 1st last). The train

was prevented from going on. The bolts were taken out of
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the Miller hooks. He only noticed Will Ray, Richard Roe
(Joe Hill) engaged in doing this, and he was there himself.

He noticed what they were doing. These men whom he has
mentioned were members of the A. R. U. They were among
the strikers. They took the bolts out of the Miller hooks,
so that they could not pull the train, and marked them all,

and put them in a sack.

Joseph B. Hill, the person referred to in the testimony of

the witness Kelly, just quoted, was called for the defense,

and stated that he was present when the Portland express

came in; that he did not see any safety chains or brake
chains taken off, nor did he see any one at work taking off

bolts or nuts from that train. He states, however, that all

this could have been done without his knowing it ; that there

was quite a crowd around the station at the time the train

came in. He states that he did not see Ray there, nor Rich-

ard Roe.

DUNSMTJIE.

The following testimony relates to Dunsmuir

:

EJECTED FROM TELEGRAPH OFFICE.

James Agler, superintendent of the Shasta Division, from
Red Bluff to Ashland, Or., called for the United States, testi-

fied as to his being dispossessed from the telegraph office at the

station as follows : That he has a telegraph office at the sta-

tion at Dunsmuir ; that on the 4th of July, from 10 : 30 until

12 : 15 p. m., he was dispossessed. After detailing how a

crowd of 30 or 40 strikers rushed into the office, the witness

states that Conductor Seyler was the man who did the talk-

ing. He said :
" We are in here, and we have got to have

this office." He (witness) said :
" I don't see how you can

[759] do this." Seyler replied: "We have got to have it."

That it looked a little shaky. Agler told the dispatcher:

" You had better go home. It seems they want the office,

and I guess they are going to have it." He went out. Agler

passed out, and went upstairs to the resident engineer's

office, and was upstairs there 25 or 30 minutes. The witness

then goes on to state who was there, and whether those per-

sons had been in the employ of the railroad company. To
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the question, " Q. Were these men who came into your office

at that time then in the employ of the Southern Pacific Com-

pany?" he answers, "A. No, sir; they were not. Q. Of what

class was the crowd made up? A. Employes; train men,

car men, machinists of all the different departments. There

was a large crowd of them. A Juror : Q. Men who had been

in the employ of the company ? A. Yes, sir. Q. They were

not at that time? A. No, sir." The witness further states

that after going upstairs he saw these people get the engine

No. 1762 out of the roundhouse, which pulled the irregular

train out of Dunsmuir. At 12 : 15 he was notified by them

that they were ready to turn the office back to him. He there-

upon went to the office. At 12 : 20 they pulled out.

DUNSMUIR.

The following testimony also relates what took place at

Dunsmuir

:

IBBEGULAE TRAIN FROM DUNSMUIR TO SACRAMENTO.

The same witness (Agler) testifies as to this irregular train

substantially as follows: That on the 4th of July a train

went from Dunsmuir to Sacramento. Did not know who

ordered it out. Saw the engine getting out. Saw the train

made up. It was not a regular train. Had an engine and

two cars. The instructions from the railroad officials con-

cerning the movement of trains came to no other person than

himself. He states that he received no instructions from his

superiors in the Southern Pacific Company concerning the

movement of this train. The train went without his au-

thority. Witness knew a good many men that went on that

train. Some 45 left Dunsmuir on it. He saw one Seyler,

Littlefield, Walthers, Eoberts, Price, Parrish. These men

had been employes of the railroad company up to the 28th of

June. H. L. Walthers was running the engine. Conductor

Seyler seemed to be in charge of her. He noticed guns in

the car. He had a conversation with Seyler just before the

train pulled out. He explained to him that the coach and

engine that was carrying Mrs. Stanford from Eed Bluff to

Dunsmuir had the right of way, and that he did not want
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him to leave there with a train that he had no right to. Sey-
ler replied, " We have received a message from Sacramento
and must go there, and are going." Then they pulled out.

In this connection it might be well to refer to the following
telegram. Exhibit No. 687, which reads

:

" July 4, 1894. To H. L. Walthers, Dunsmulr, Cal. : One thousand
cavalrymen and militiamen here. ' Come with whole outfit by train,
without orders, at ouce. H. A. Knox."

[760] It will be noticed that this telegram is dated on the

same day that this irregular train in charge of Walthers left

Dunsmuir.

Walthers, who was called for the defense, admits that on
the morning of July 4th a message arrived in Dunsmuir, pur-

porting to have come from Mr. Knox at Sacramento, ask-

ing the men to come down,—asking their assistance,—to come

to Sacramento. Walthers testified as follows:

" The message was read to all those present, members and outsiders,
men and employes in general, and they all signified their intention of

going. They all said they would go, and they left in a body, went down
there, prepared an engine and coach, met the mail agent, and told him
we were going to Sacramento. I could not state positively whether we
asked him to go with us, or whether he put the question."

He state? that they had a number of guns on the train,

—

perhaps 35. He states that the train was running without

any orders at all. There were no orders from the company to

run the train. He further states that he does not think Mr.

Agler could have stopped his train.

M. C. Roberts, who was the secretary of the Ajuerican Eail-

^vay Union at Dunsmuir, of which Walthers was president,

testifies to substantially the same facts as AValthers.

You will also recall that there is testimony with reference

to an irregular train from Truckee to Sacramento, which ar-

rived at the latter place about July 4th: and another from

Lathrop to Sacramento, on the night of July 10th. You will

observe that, so far, I have not alluded to the testimony tend-

ing to show acts committed by the defendants at Palo Alto

on the 6th of July, although the indictment brings that place

within the range of such testimony as I have referred to tend-

ing to show the means to be employed in carrying out the con-

spiracy. I have, however, deferred reference to this tesitmony

until we reach the consideration of the overt acts charged
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to have been committed by the defendants, when such testi-

mony may then be considered in the double aspect, namely,

as tending to show, not only the overt acts required to be

established by the statute, but also as tending to show the

means whereby the conspiracy was to be carried out.

I haA-e now directed j'our attention to the testimony which

it is claimed by the prosecutioil tends to establish the means

whereby the conspiracy was to be promoted, carried out,

effected, and executed ; that is to say, it is claimed that such

means were, in fact, used, and were part and parcel of the

conspiracy; that the acts concerning which testimony has

been given were unlawful acts, which entered into and became

part of the crime of conspiracy to prevent the use of the

Southern Pacific Railways in this district for the transporta-

tion of t?ie United States mails and interstate commerce. I

have, however, not attempted to exhaust the testimony pre-

sented for the prosecution and defense, nor are you to con-

clude or assume that, in your deliberations upon these mat-

ters, you are confined to the testimony' referred to by me. T

have merely attempted to classify the general features in

such a way that you may be able to apply the law, as I shall

give it to you, to the facts as you may find them. It is for

you to determine beyond a reasonable doubt, not alone from

the testimony I [761] have alluded to, but from any and

all parts of the evidence, Avhether any one or more of such

acts as have been referred to was or were, in fact, committed;

and, if you should so determine, Avhether any one or more

of them was or were the means conspired to be used to pro-

mote, carry out, effect, and execute the object of the con-

spiracy, as charged in the indictment. For, after all, the

real question is not whether these acts were, in fact,

committed, but whether these acts, or some of them, was

or were the means to be used to carry out the conspiracy.

You will observe that it is not necessary, to establish this

element of the conspiracy, that you should find that all the

means charged were to be used in carrying out its purpose.

If you find beyond a reasonable doubt that there was a con-

spiracy to commit the offense charged, it will be sufficient if

you also find beyond a reasonable doubt that one of the acts

charged was to be the means for carrying out and executing
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that conspiracy. We have now arrived at a stage of the case
where we may properly refer to the law applicable to the
conditions which it is claimed prevailed during the occur-
rences now under consideration. With the merits of the con-
troversy between the railroad company and its employes you
have nothing to do, except in so far as the facts relating
thereto may furnish evidence as to the actual parties engaged
in violating the laws of the United States. Moreover, it is

no defense in this case to say that the railroad company ob-

structed and retarded the passage of the mails, or entered
into a conspiracy in restraint of trade and commerce. If the
railroad company violated the law, it should be punished,
but we are here now charged with the sole and only duty of

determining whether these defendants at the bar have Ijeen

engaged in a conspiracy as charged in the indictment; and
the testimony to which I have referred, bearing upon this

question, suggests certain questions of law, to which I will

now direct your attention.

The testimony tends to show, as you will remember, that

the boycott of the Pullman cars was declared by Debs at Chi-

cago on June 26th, to take effect at noon on that day. It did

not, however, take effect at Sacramento until about midnight
or early on the morning of the 27th, and its first operation

in this district appears to have been to stop train No. 84 at

Sacramento, due to leave there at 10 : 25 in the morning, for

Oakland by the way of Tracy. This train, when regularly

made up, carries a Pullman car which comes from Chicago

to Sacramento on train No. 2. The Pullman car is destined

for Los Angeles, and is carried from Sacramento to Lathrop,

where it is attached to the train for Los Angeles. The mem-
bers of the American Railway Union at Sacramento refused

to handle this car, by reason of the boycott declared by Debs

at Chicago the day before. This train carried the mails.

Knox, speaking of this train, says

:

" They [meaning the railroad officials] refused to allow the engine
to go without the Pullman car on. We tried to induce Mr. Wright to

let her go, because it was a mail train, and we did not -n-ant to be
parties to holding the mail. He refused."

He says further:
" That train stood there until ieaving time, when it started to pull

out, and perhaps pulled four or five car lengths out, and some one ran
down out of [762] the office and turned the plug on the hind end of
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the air hose, and stopped the train. She was backed up to the depot,
and stood there for a couple of weeks."

A mail traui is a train as usually and regularly made up,

including, not merely a mail car, but such other cars as are

usually drawn in the train. If the train usually carries a

Pullman car, then such a train, as a mail train, would include

the Pullman car as a part of its regular make-up. The obli-

gation which the railway company is under, as a common
carrier, to employ such resources as it can command in the

transportation of passengers, mails, express, and freight,

without unnecessary delay, is one thing. The claim that the

employes of a railroad company have the right to say what

cars shall constitute a train is quite another thing. It is not

for the emploj^es of the railroad company to say whether a

Pullman car shall constitute part of a mail train or not.

In the case of Z7. S. v. Clark, in the district court of the

United States for the Eastern district of Pennsylvania (23

Int. Eev. Rec. 306, Fed. Cas. No. 14805), the defendant was

one of a number of persons who assembled at the depot of

the Lehigh Valley Railroad at South Easton, Pa. On the

arrival of the mail train at the depot, the defendant, who had

no connection with the train, said to persons having charge

of it that the mail car could go on, but not the rest of the

train. The defendant afterwards got on the train, and,

with others, placed it on a siding, where it remained for sev-

eral days. Judge Cadwallader, in charging the jury upon

these facts, said

:

" The defendant is charged with retarding the transportation of the

mail. * * * The mail, in point of fact, was retarded, as the post-

master testifies, two or three days. The occurrence which retarded
it, according to the tendency of the proofs, was that several persons
were assembled at the depot at Easton for no lawful purpose, and that
one or more of them declared that the mail might go, but the pas-

senger train should not. They uncoupled the mail, and afterwal'ds
coupled it, for the purpose of carrying it, as they did, to a siding.

If that was the fact, and their purpose was to retard the train which
transported the mail, it matters not, in point of law, whether they
were or were not willing that the mail car or baggage car or the

particular vehicle carrying the mail should go."

The learned judge then quotes with approval the opin-

ion of Judge Drummond of Chicago upon the subject, as

follows

:

" In relation to the transportation of the mails by means of rail-

roads, it is true that it appears by the evidence in this case that
these defendants were willing that the mail car should go, but it must
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be borne in mind that the mail car can only go in such a way as to
enable the railroad to transport the mail where there are other cars
to accompany it. It is not practicable, as a general thing, for a rail-

road to transport a mail car by itself, because that would be at-

tended by serious loss ; so that, while nominally they permit the mail
car to go, they really, by preventing the transit of other passenger
cars, interfere with the transportation of the mails."

The law as thus declared by two learned judges many
years ago is the law to-day. Apply that law to this case as

you find the facts to be in relation to train No. 84 at Sacra-

mento on June 27th; and also to train No. 2 at Sacramento

on June 29th ; and train No. 4 at Sacramento on June 28th,

29th, and July 3d, 4th, and 11th; train No. 69, from Red
Bluff to Sacramento, on June 29th, stopped at Broderick;

train No. 16, from Portland to San Francisco, stopped

[763] at Dunsmuir, June 28th; train No. 15, from San Fran-

cisco to Portland, stopped at Red Bluff, July 1st ; train No.

42, Santa Eosa to South Vallejo, stopped at South Vallejo,

July 12th ; train No. 19, from San Francisco to San Jose,

July 5th; train No. 13, stopped at Palo Alto, July 6th;

train No. 33, known as the " San Ramon Train," stopped

at Sixteenth street station, Oakland, July 3d; and train

No. 1, known as the '• Santa Cruz Narrow-Gauge Train,'"

at Alameda pier, July 4th. I do not understand that the

testimony tends to show that there was any mail or express

on the three local trains stopped in the vicinity of tower

No. 2, West Oakland, on July 4tli.

It is contended on behalf of the defense in this case that

the boycott declared by the American Railway Union on

June 26th, and the strike, declared on June 29th, were in

themselves lawful. The logical effect of this contention

would be that, if any unlawful acts were committed during

the pendency of the boycott and strike, they should be sepa-

rated from these general and admitted acts of the American

Railway Union. This feature of the case calls for the most

careful consideration of the law as declared by the courts.

In Thomas v. Railtomj Co., 62 Fed. 803, Judge Taft, in the

United States circuit court for the Southern district of

Ohio, determined that the boycott of the Pullman cars, as it

was enforced in Ohio, was unlawful. The facts in that case

were substantially the same as in this case. He said:

" The employes of the railway companies had no grievance against

their employers. Handling and hauling Pullman cars did not render
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their services any more burdensome. They came into no actual rela-

tion with Pullman in handling the cars. He paid them no wages. He
did not regulate their hours, or in any way determine their services.
Simply to injure him in his business, they were incited and encour-
aged to compel the railway companies to withdraw custom from him
by threats of quitting their service, and actually quitting their serv-
ice. This inflicted an injury upon the companies that was very great,
and it was unlawful, because it was without lawful excuse. All the
employes had the right to quit their employment, but they had no right
to combine to quit their employment, in order thereby to compel their
employer to withdraw from the mutually profitable relations with a
third person, for the purpose of injuring that third person, when the
relation thus sought to be broken had no effect whatever upon the
character or reward of their services. It is the motive for quitting
and the end sought thereby that makes the injury involved unlawful,
and the combination by v/hich it is effected an unlawful combination.
The distinction between an ordinary, lawful, and peaceable strike,

entered upon to obtain concessions in the terms of the strikers' em-
ployment, and a boycott, is not a fanciful one, or one which needs the
power of fine distinction to determine which is which. Every laboring
mail recognizes the one or the other as quickly as the lawyer or the
judge. The combination under discussion was a boycott. Boycotts,
though unaccompanied by violations or intimidations, have been pro-

nounced unlawful in every state of the United States where the ques-
tion has arisen, unless it be Minnesota. They are heldto be unlawful
in England. * • * But the illegal character of this combination
with Debs at its head and Phelan as an associate does not depend
alone on the general law of boycotts. The gigantic character of the
conspiracy of the American Railway Union staggers the imagination.
The railroads have become as necessary to life and health and comfort
of the people of this country as are arteries in the human body, and
yet Debs and Phelan and their associates proposed, by inciting all the

emijloyes of all the railways in the country to suddenly quit their

service, wiUiout any dissatisfaction with the terms of their own em-
ployment, to paralyze utterly all the traffic by which the people live,

and in this way to compel Pullman, for whose acts neither the public

nor the railway companies are in the slight- [764] est degree respon-

sible, and over whose acts they can lawfully exercise no control, to

pay more wages to his employes. The merits of the controversy be-

tween Pullman and his employes have no bearing whatever on the

legality of the combination effected through the American Railway
Union. The purpose, shortly stated, was to starve the railroad com-
panies and the public into compelling Pullman to do something which
they had no lawful right to compel him to do. Certainly the starva-

tion of a nation cannot be a lawful purpose of a combination, and it is

utterly immaterial whether the purpose is effected by means usually
lawful or otherwise. Jlore than this, the combination is in the teeth

of the act of July 2, 1890, which makes it an offense to restrain inter-

state commerce." 62 Fed. 821.

In v. S. V. Elliott, Id. 801, Judge Thayer, in the United

States circuit court for the Eastern district of Missouri, states

the law in the following language

:

"A combination \\hose professed object is to arrest the operation of

railroads whose lines extend from a great city into adjoining states

until such roads accede to certain demands made upon them, whether
such demands are m themselves reasonable or unreasonable, just or

unjust, is certainly an unlawful conspiracy in restraint of commerce
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among the states. Under the laws of the United States, as well as at
common law, men may not conspire to accomplish a lawful purpose
by unlawful means. PettiJ)one v. V. S., 148 U. S. 197, 13 Sup. Ot. 542;
Com. V. Hunt. 4 Mete. (Mass.) 111."

In Arthur v. Oakes, 11 C. C. A. 209, 63 Fed. 324, Mr. Jus-

tice Harlan of the supreme court of the United States, sitting

in the circuit court of appeals for the Seventh circuit, states

the law in the following terms

:

" It seems entirely clear, upon authority, that any combination or
conspiracy upon the part of its employes would be unlawful which
has for its object to cripple the property in the hands of the receivers,
and to embarrass the operation of the railroads under their manage-
ment, and thereby disabling or rendering unfit for use engines, cars,
and other property in their hands, or by interfering with their pos-
session, or by actually obstructing their control and' management, or
by using force, intimidation, threats, or other unlawful methods
against the receivers or their agents, or against employes remaining
in their service, or by using like methods to cause the employgs to quit,

or prevent or deter others from entering the service in place of those
leaving it. Combinations of that character disturb the peace of so-

ciety, and are mischievous in the extreme. They imperil the inter-

ests iif the public, which may rightfully demand that the free course
of trade shall not be unreasonably obstructed. They endanger the
personal security and personal liberty of individuals who, in the exer-

cise of their inalienable privilege of choosing the terms upon which
they shall labor, enter and attempt to enter the service of those against
whom such combinations are specially aimed."

The right of labor to organize for its own benefit and pro-

tection, as I have before explained to you, is a substantial

right, which the laboring class is entitled to enjoy to the

greatest extent consistent with the rights of others. The

limitation is that in the exercise of this right the property

and rights of others must be respected. If remains for you

to apply this law to the facts in the case at bar.

I Avill now direct your attention to the overt acts charged

against these defendants.

OVERT ACTS OF DEFEXDA>;TS.

George Cornwall, an engineer on train No. 13, going down

towards San Jose, and No. 6, coming up, on the 6th of July,

testified to what occurred at Palo Alto as follows :
That he

was the engineer on [765] train No. 13 on the 6th day of

July last; that they took No. 6's time in coming back. It

was express train No. 13, from San Francisco. It went

down as far as this side of Santa Cruz crossing. They car-

ried the mail and had a mail car. He saw some mail on
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the train. * * * They stopped at all the main points

going along. Left San Francisco at 3 : 15, he thinks. He
returned towards San Francisco. He backed up a train to

Lawrence's Station. He ran around it, got on the other end,

and pulled it back. Going down, the mail car was oil be-

hind ; when he was coming back it was in front, next to the

engine. He backed up from Lawrence's Station towards

Palo Alto station, at the switch there. Eeached Palo Alto

somewhere about 5 o'clock. It was after 5, pretty near 6,

when he got back there. He don't recollect exactly. The

mail had not been taken off the train before it reached Palo

Alto. At Palo Alto they stopped, uncoupled, and went in

on the turntable track. He knows Clark, Rice, Mayne, and

Cassidj^ * * * He first saw some of them on his engine.

This was at Palo Alto. He went in to turn around on the

turntable. He got about half way turned around, and was

saying something to the brakeman,—he forgets what it

was,—when Mayne said :
" Never mind those fellows. We

will take charge of this engine." Then Mayne began to

shake the grates, and was going to open the blow-off cock.

He could not get it open until he loosened the nut under-

neath. He was trying to loosen it with a coal pick. Corn-

wall told him :
" Don't break it off. Take the monkey

wrench and unscrew it." Eice gave him the wrench, and

told Mayne to go under it, as he knew more about it than he

did. Mayne then went under. These men let the water out

of the tank ; shook the fire down. Mayne tried it, but thinks

Rice did most of the shaking. Mayne wa? on the engine.

He said he would take charge of her, and commenced shak-

ing the grates. Cornwall was saying something to the

brakeman, and he said: " Xever mind them. We will take

charge of this engine." Cornwall looked around,—that was

the first time he saw them,—and he saw three or four of

them there, and seven or eight on the ground; seven or

eight all together. He saw Rice, Cassidy, and Mayne. He
knows a man named Clark, but is not acquainted with*him

much. Believes he knows him b)' sight. Could not swear

whether Clark was there with those men or not. The hose

was uncoupled. One side was uncoupled by Cassidy; the

other side, he could not say. The hose was uncoupled be-
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tween the tank and the engine. The effect of uncoupling

that hose was to let the water all out of the tank if the valve

was open on top. * * * j^ j^g necessary to go under this

engine to unscrew the nut. He handed Mayne the wrench,

and saw him go under. The turntable was then turned half

around. Cornwall wanted them to turn it around, that he

might clean the fire out of the ash pan, so that it would not

burn the grates. Some one did turn it around, and he ran

her over the pit where they put out the ashes. Then the

boys went up to the other engine, and, as everj'thing was all

quiet down there, he put his coat on, and went up too. He
had a talk with Mayne about the mail. He called him to

one side and spoke to him. He said :
" Mr. Mayne, aren't

you [766] afraid you will get into trouble by stopping the

mail ? " Mayne said :
" Damn the mail. You ain't got no

mail." Cornwall said: " You have fired on this train long

enough to laiow we do carry the mail all the time." And
then Mayne went away, and that is the last Cornwall

saw of him to speak to him. * * * There is very seldom

a Pullman car on that train. His engine was killed at that

time. After these men left his engine, they went up to Mr.

Minatt's engine and killed that one. He saw what was go-

ing on there. He saw her blowing off, and some one backed

her on a split switch in front of the ticket office, and blew

the steam right into the ticket office. The back drivers were

partly off. It would take five minutes to get her on, if

they had another engine there to do it. Could not see who

was on the Minatt engine from the time it was moved from

its position. There was too much steam. He could not say

that these same men were there. Supposes they were. He

believes he heard some of them say :
" Come on. Let us go

up to the other engine." * * * On cross-examination

the witness stated that he did not tell those men that they

were interfering with the United States mail train when he

was on the turntable there, for the reason that there were

so many around there he did not think of it. * * *

Nothing said, to his knowledge, at the time that engine was

killed, with' reference to its being a mail train, by either

party. It had a mail car on, though, and mail in it going

north and south. * * * This conversation that he had
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with Mayne was close by the depot, on the other side of the

track. He called him to one side, close by where Minatt's

engine was. No one else heard it. Is sure that n"o one else

heard it. That is the only conversation he had with him.

Did not have a conversation with him to this effect, in which

he said: "Aren't you afraid j'ou Avill get into trouble about

stopping the mail ? " Mayne said :
" No. I did not laiow

there was anj^ mail on the train, and, if there was, it is pretty

late in the day to tell me." * * * Thinks there were

more than four there. About seven or eight. Somewhere

in that neighborhood. He had one brakeman and a fireman.

He thinks he was helping turn around. He did not offer

any resistance to them. They came on him so quickly that

he did not think about much of anything.

"W. E. Sowers testified that he was a brakeman in the em-

ploy of the Southern Pacific Company. That he Avas such on

the 6th of July last. That -he A^as on Conductor Gould's

train as brakeman. Saw what happened to the engine of

that train run by Cornwall. AATien they came into Palo

Alto, coming back as No. (i, he cut the engine off from the

train and took it over to the turntable, and started to turn it.

He had the engiiae half or a third turned around, when there

were five or six different parties came from over the field,

—

five or six different men. They were all together, as close as

they could be, coming towards the engine. They came over

and ])roceeded to kill the engine. One of the gentlemen in the

crowd spoke to him and said :
" You don't need to turn it any

further. You remain in Palo Alto over to-night. You have

run far enough to-day."' Does not know who that man was.

He was a tall gentleman, with a black mustache. He would

know any of the gentlemen that were [767] with them at

that time by sight, but not by name. (The defendants

Mayne and Cassidy being directed to stand up, the witness

identified them both.) After one of these men told him that

he need not turn the engine further, but that he could remain

in Palo Alto, the light-headed gentleman (Mr. Cassidy 'I,

who was on the left-hand side of the engine, and had some-

thing in the way of a hammer or monkey wrench, assisted to

uncouple the hose between the tender and engine. He could

not .-ee who was on the other side. Did not notice who was
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in tJie cab. Mr. Mayne was in the cab, but what he was do-
ing the witness does not know. He could not soe unless he
got into the cab. There were a couple of others in the cab
at that time. Nothing else occurred, that he knows of, outside
of uncoupling the hose between the tender and the engine,
letting the Avater out, and blowing the steam otl'. Saw the
steam escaping. AA'ater escaped from the boiler. That en-

gine Avas killed at that time. The fire was shook down. He
supposes it was all out. * * * jMr. Mulder A¥as in the cab
before these men reached the cab. ]VIulder Avas helping to

turn the engine. Mulder Avas on the opposite side from
where he ATas. After they killed the engine, these men went
from his engine OA'er to Palo Alto station. * * * They
were going at a moderate little trot. They Avere not run-

ning very fast, or anything like that. * * * Is ac-

qtiainted with the signals that are used on passenger trains.

This Avas a regular train.

Peter Mulder AAas fireman on the engine of which CornAA^all

was engineer. He AAas present Avhen CornAA^airs engine AA'as

killed, but he is unable to identify the defendants as being the

persons who assisted in killing the engine. The material

parts of his testimony are as follows : Having returned as far

as Palo Alto, they stopped the train, uncoupled, backed it on

the turntable, to turn the engine around, because she was

headed the other way. and they Avere going to San Francisco.

As soon as the engine stopped on the turntable, he got off the

engine, to help push the engine around. * * * He Avas

alone on the back end. He don't knoAv AA'hether any more

were on the forward end AAith Long, or not. The engine

Avas between them. Just as he put his shoulder to the leA^er

to push it around, he saw some men coming from the back

end of the engine towards the engine. They were walking

pretty fast. Some were running a few steps. Some of them

went up on the engineer's side of the engine; some of them

stayed behind the engine. One of them turned open the air

pipe under the engine while he was pushing around. He
looked round and saAv the air was blowing out of the hose.

He stepped up and shut it off. Some one says, " God damn,

leave that alone." With that this person opened it again,

and Mulder Avent up on the engine. They pushed the engine
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partly around a little Avays. Mulder got up on his seat, and

sat down to see what was going on. Cornwall, the engineer,

at the time he (Mulder) got up, was sitting on the seat box.

* * * The engine was killed. Saw the squirt hose used.

One of the men said to him, " Turn that squirt hose on."

Mulder said, " No, I will have nothing to do with this," and

with that he reached by him and turned it on himself. They

opened the door of the fire box, and squirted the water over

[768] the fire, and killed it. They had already shaken the

grates a little, although the fire was not altogether shaken

down. This person was trying with a pick to open the

blow-off cock, and the engineer told him it could not be

opened that way ; he would have to take a wr(>nch and go

underneath and loosen the nut before he could .turn it. The

-engineer han<led him a monkey Avrench. One of the men
went underneath and loosened the nut, and they blew the

water out of the boiler and out of the tank. There were

engaged in that work at least six, if not seven. He thinks

there were seven,—three behind the tank when he left there,

and four in the cab when he got up there.

T. J. Long was also a brakeman on the train pulled by

Cornwall's engine. He accompanied the engine to the turn-

table, to assist in turning it around. He saw the killing of

the engine, but is unable, like Fireman Mulder, to identify

the defendants, or to distinguish the part they took in the

disabling of the engine. He noticed some of the men com-

ing down in the train with him. He recognizes Cassidy as

being a member of that party. Cannot say as to Mayne, nor

as to Eice and Clark.

C. B. Gould was the conductor of the train whose engine,

of which Cornwall was engineer, was killed. He states that

he left San Francisco on July 6, 1894, at 3 : 05, on train No.

13. The time was 2 : 20, but they waited for troops to take

to San Jose. It was a mail train, having a mail car. He
had baggage and express and mail, smoker, and, he thinks,

two or three coaches. He had no Pullman cars,—no Pull-

man sleepers. He went as far as Santa Clara crossing, left

the troops there, and returned immediately as No. 6 ; that is,

on train No. 6's time. Those were his orders. It was a mail

train returning. Left Santa Clara crossing at 5 : 15 p. m.
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Reached Palo Alto at 5 : 55. The engine had been backed all

the way from Santa Clara crossing, there being no turntable

between that place and Palo Alto. Arrived at Palo Alto, he
left the train on the south switch. The engine was sent on
to the turntable, to turn her, so that the pilot and engine
would come first. He told his men to go up Avith the engi-

neer and fireman and turn the engine, while he went to the

depot to get orders, if there were any to obtain. It was his

intention to take that train right through to the city. Did
not intend to stay at Palo Alto more than about 10 minutes.

It would have taken them only a couple of minutes had they

not turned the engine. He had just arrived at the ticket

office when some one sang out to him, " I saw some one run-

ning towards your engine." He ran to the engine from the

ticket office. When he reached her she was virtually dead.

Saw Rice, Clark, Cassidy. and Mayne around the engine

when he reached it. Rice was shaking the grate. The hose

of the engine was cut ; that is, it was uncoupled. That is the

hose between the tender and the engine. Did not see who
cut it. ^Vhile examining the engine, he noticed Cassidy,

Mayne, and others make a run for the other engine, of which

Engineer Minatt was in charge. She had Just arrived with

a train from San Francisco. He followed them up. When
he arrived, it also had been killed. With the exception of

seeing Rice [769] shaking the grate, he did not see any of

the acts connected with the killing of the two engines. In

answer to the question, " Did you have any conversation with

Mr. Rice arid Mr. Clark in respect to this act ? " the witness

stated

:

"After this was over I went to the telegraph office and notified the

superintendent what had been done. Shortly after, I passed down
track to go to my train, which was on. the main track below, to

protect it, and I met Mr. Rice and Mr. Clark coming towards the

ticket oflBce. I said to Mr. Rice and Mr. Clark: 'Well, you have

tied us up.' He said: 'Yes. Well?' I said :
' This is a very wrong,

unlawful act, and you have no grievances whatever against the

Southern Pacific company, or any other company ;

' that is, speaking

of them as the A. R. U.'s. I says: 'It was only to make the

railroad companies whip Pullman, or, in other words, brnig him to

their terms.' He stated: 'We had orders to do this, and we have

done it.'
"

Rice, Clark, Mayne, and Cassidy remained around Palo
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Alto about 20 or 30 minutes. Possibly it might have been

more. There were no other engines at Palo Alto save those

two. They laid there until the next morning, until they

got another engine to pull these engines to Menlo Park,

and filled them with water and got up steam, so that they

were able to make the trip out. Got back to San Francisco

about half past 10 or 11 o'clock the next morning. Were
due in San Francisco the night before.

Edward J. Kincaid, assistant agent at Palo Alto, called

for the United States, testified that his attention was at-

tracted to Cornwall's engine by hearing some one holler,

" They have got it." He was then in the ticket office, and

ran out, and saw four or five men coming from the field be-

tween the county road and the railroad track. He saw the

men climb over the fence and climb up on the engine. The

engine Avas half turned around on the turntable, and he

did not see what they were doing to her, but he states that

steam soon began to issue from the- boiler, and the engine

was turned clear around and run onto a side track, and

there the steam was bloAvn off. This crowd remained around

the engine probably about six or seven minutes. They then

went to Minatt's engine, and climbed up on the engine and

told them to get out,—told the fireman to get out. They

then let the steam and water out of the engine. Knows
Rice, Clark, and Cassidy by sight. Does not know the

others. He saw them th«re at the time these two engines

were killed. Saw them mingling with the crowd. The only

one he sa-w on the engine, to recognize, was Rice. Did not

see either Clark or Cassidy on the engine. But they could

have been on the engine, and still he might not have seen

them. Could not see what they were doing. On redirect

examination he states that he could see that the hose between

the engine and tender was uncoupled, hanging down, and

he could see under this hose where the water had run out.

Robert Dannenburg, station agent at Palo Alto, also agent

for Wells, Fargo & Co., and Western Union operator,

called for the prosecution, testified that he saw some five

or six men coming from the county road towards the railroad

track east, at a sort of dog trot; that they went to Corn-

wall's engine; that he saw them stop the turntable when
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about half Avay around, but he could not dis- [770] tinguish

who it was that stopped the turntable. He saw steam es-

caping from the engine, and shortly after they (the crowd)

turned the engine clean around, and ran over the ash pit.

Ean her off the turntable, right onto the track. He could

not see anj' particular thing that was done on the engine

from where he was. The crowd then went over to Minatt's

engine. He saw Eice board that engine, and also another

man. All that he saw with reference to Minatt's engine was
two or three men climbing the engine. He did not see the

rest of it. But, probably two or three minutes after these

men boarded the engine, he saw steam blowing off from the

engine. Saw Cassidy, Mayne, Clark, and Rice in the neigh-

borhood of those engines at these times. Distinguished them

near Minatt's engine, but could not see what they were doing.

E. F. Minatt, called for the United States, testified that he

was an engineer on the Southern Pacific system, running on

the Coast Division; that he was an eiigineer on or about the

6th of July last. He went of? on Xo. 17 according to the

time card, which leaves San Francisco at 4 : 25 in the after-

noon, but he thinks they were 10 minutes late on that day.

Pulled a local train between San Francisco and Palo Alto.

He reached Palo Alto that day. He was to return from Palo

Alto the next morning at 6:40. Four of the boys,—two of

them fired for him before, and he pulled the other two as

brakemen (Cassidy and Mayne, they both fired for him, and

a fellow named Eice, a brakeman, and Clark),—they came

to ]iis engine. He «as down on the ground and they got up.

He thinks Eice—he is not sure—commenced to shake the

fire out of the grates down into the ash pan. Cassidy and

Mayne commenced to uncouple the hose. They wanted to

blow the water out of the boiler, and let it out of the tender.

At this time Eice came around, and the witness said to him,

" Boys, don't damage the engine." They said they would

not ; only let tlie water out of the boiler and tender ; and they

did that. There was such a crowd around there that he

could not tell how many th:re were. Cassidy, Mayne, Eice,

and Clark were actively taking part and killing the engine.

Mr. Cassidy, he thinks, and Mr. Mayne, both had a hand in

loosening the blow-off cock. The witness gave them a
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wrench to do it,—to unloosen the blow-off cock,—and they

did it. After they had blown the water partly out of the

boiler,—the water was about out of the tender,—the young

man Clark got up and backed her out through an open

switch. Witness hollered to him, and told him the switch

was wrong. He got the tender out and the back drivers out

over this switch, then he undertook to run her nhead on the

main track, and derailed her. She stood there like that until

they sent a man from San Francisco to pull her on. * * *

There were some exclamations made of " Hip, hip, hurrah

for the A. R. XJ." There was such a crowd around there

—

such a jam—that he could not get to the engine from the

crowd. Who it was did it he don't know. The only man
that he saw at the time of the hurrahing was Clark. The
latter was on the engine after he derailed her. He did not

see Maj'ne or Cassidy or Rice at the time the hip, hip, hur-

rahing was going on. After the excitement [771] was over,

he saw the parties going towards Menlo Park. He saw

Mayne, Cassidy, Rice, and Clark going towards Menlo Park.

Edward C. Murray, a witness for the United States, testi-

fied that he was the railway postal clerk who accompanied

train Xo. 13, coming back on the same train,—it coming

back as No. 6; that is, on No. 6's time. He testifies as to

its being a mail train. He did not see the engine killed. He
testifies as follows

:

" Q. state what mall, if you recollect, you took up or delivered on
the way down, or coming back. A. I received mail from all stations

between San Francisco and Lawrence, inclusive. Coming back, I

received mail from Lawrence, Mountain View, and Mayfield. Q.

Did you have a mail car, or not, on that train? A. Yes, sir. Q.

Did you reach Palo Alto? A. Yes, sir. Q. Did you go beyond Palo
Alto that day. A. Not that night; no, sir. * * * Q. What time
were you due at San Francisco with that mail? A. 6: 26."

AS TO CONVEESATIONS HAD WITH CLARK.

R. M. Donne states that he was a conductor on the Coast

Division, and that he was at San Mateo on the evening of

the 6th of July, and the morning of the 7th. He saw

Cassidy, Rice, and Clark there that night' (the 6th). Also

saw a gentleman with them who weighed about 180 pounds;

had a smooth face; was heavy set. He had a talk with

Clark that night. He spoke to him outside of the ticket
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office, and asked him if he would come inside of the office

with him (Donne), and that he would introduce him to

their assistant general ]3assenger agent, and several others.

He acceded, and came in. F. S. Douty, the secretary of the

Pacific Improvement Company; H. R. Judah, the assistant

general passenger agent; L. H. Fuller, an employe in the

ticket auditor's department; the station agent, Mr. Peck-

ham; and his assistant, Mr. Elmes,—were present. He
testifies as to the conversation as follows:

" I introduced Jlr. Clark to these meu, and he was asked by Mr.
Douty why they wanted to tie up the Coast Division. Well, he said
that the boys on the other side were complaining that they were not
taking any part in this affair; that they had the other side tied up,

also the Nari'ow Gauge, and they had to do something on this side.

Q. Do you recollect anything further that was said at that time?
A. Nothing more, except that he was asked whether they had any
grievances against the Coast Division. He replied by saying, ' No

;

not particularly.' '.'

F. S. Douty. a witness on the part of the government,

narrates the conversation that passed between himself and

Clark as follows:

" I think the conversation with Mr. Clark, after the introductions

were over, by asking his reasons for this strike,—to get some in-

formation. He said that the Pullman Company had not treated the

boys right, so that they had to strike on any road where Pullmans
were used. I suggested that no Pullmans were used on this division.

He said, in effect:. ' Xo ; but the boys on the other side' (referring

to the Oakland side) ' are kicking, thinking that we are not doing
enough here; so we have to keep our end up.' I said. ' "Why do you
have to keep your end up '?' ' Well, we belong to an organization

where we have taken an oath to stand together.' And he added.
' If we don't win this fight, I will go to China.' I said, ' Have you got

any complaint to make against this Coast Division?' He said, 'No;
there is no kick coming.' I asked him if it was what he called a
' sympathetic stril^e

'
; if he waS striking in sympathy. He said,

'Yes,' he thought that was substantially it. so far as the Coast
Division was concerned. I am giving the essence of my recollections,

without trying to repeat the language."

[772] Upon being asked if he could give the names of any

other person with Clark, he says one was called Cassidy;

another, Rice.

H. R, Judah, who was present at the conversation carried

on between Mr. Douty and Mr. Clark, thus gives his version

of it:

" Mr. Douty took the leading part in opening the conversation, and
in a general, pleasant way, asked Mr. Clark what was the object of

their tvlng up the Coast Division. * * * I cannot give the exact

language, but. according to my recollection, Ui: Clark replied that the
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men on the other side (having reference to the Oakland side) had
complained that nothing had been done on the Coast Division in the
way of tying up trains, and that they felt it necessary to do some-
thing (or words to that effect). Then Jlr. Douty asked him—

T

think that was the next question that was asked—why the Coast
Division should be singled out, you might say, entirely disconnected
with the balance of the system, in so far as Pullman cars were con-

cerned. Mr. Clark replied, in substance, that that did not cut any
figure in the matter at that time ; that they were into this fight, and
that they were going to stay with it ; and, furthermore, said that
if they lost their cause he was going to China,—he would not live in

this country. The conversation was carried on by all of us. Ques-
tions would be asked, but I cannot recall every single question that
was asked, or every answer that was given. In substance, it is the
same as Jlr. Douty has given, and Mr. Peckham. My memory might
be refreshed if some questions were asked of me, but, in the main,
what I have said covers the ground. Of course, a good deal was said

to Mr. Clark, to try and persuade him to have the men cease on the
Coast Division ; to allow that to be an exception, as there did not
exist, in fact, any cause for complaint on the part of those employed
on the division, and if they continued in blocking the trafKc it must be
on the ground of sympathy, and nothing else. Then Mr. Clark re-

iterated—in fact, he reiterated on two or three occasions—the fact

that they were in this fight, and they proposed to see it through."

The witnesses Peckham and Elmes testify substantially

to the conversation between Clark and Douty as detailed

above.

On page 644, vol. 8, of the testimony, appears the follow-

ing admission

:

" Mr. Monteith : "We will admit that both of these defendants are
members of lodge No. ?AZ> of the American Railway Union, located in

San Francisco. Mr. Knight : Q. In the latter part of June? Mr.
Monteith : In all of June, and all of July last. Mr. Foote : Let that
be taken down. Mr. Monteith : We will admit anything of that kind.

We have nothing to conceal about it. Our side of the case is an open
book."

TESTIMONY ON BEHALF OE DEFENDANTS.

The defendant John Mayne testified : That he was a loco-

motive fireman on the Coast Division last spring. That

he was hostler at San Francisco at the time of the strike. He
had dharge of the engines after they came in off the road,

put the necessary supplies on, put the engines in the house,

and got other engines out to go out on the road. Had been

employed on the railroad about six years. Understands all

the duties of a fireman. Was familiar with the rules of

the company at the time of the strike. Belonged to the

Brotherhood of Locomotive Engineers and the American

Railway Union. That he attended meetings of the A. R. U.
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in the last part of June. He belonged to the San Francisco
lodge. He attended a meeting on the night of the 29th of
June. The lodge met on Mission street, between Fifth and
Sixth. After the admission of members there was a message
read stating that the members of the local union 310, in Oak-
land, had declared a strike on account of the discharge of
[773] men. He identifies Exhibit No. 296 as the message,
as near as he could remember. It reads as follows

:

" June 2, 1894, Oakland, Calif. To J. E. Riordan, 118 Sixth St.,
Room 71, S. F.

: American Railway Union three hundred ten has de-
clared strike takes effect twelve thirty a. m. to-day. T. J. Roherts,
President."

He further states that he thoroughly understood the cause

of the strike. His union never participated in the boycott
against the Pullman cars. With regard to the strilie at

Oakland, a motion was made, and a standing vote taken,

that they indorse the action of the Oakland Union in strik-

ing, and that a strike be declared by their lodge for the re-

instatement of the discharged employes. So far as this

lodge was concerned, there was no other purpose in striking

than the reinstatement of these men. After the strike was
declared, the next action of the meeting was the appointment

of an executive committee. Harry Bederman, George
Elliott, Pete Farrel, and AV. S. Runyon were appointed on

that committee. They had full power to manage the strike,

and all the business connected with it. The union did not

reserve any authority to itself. After the appointment and
authorization of this committee, the next business transacted

was a discussion in regard to handling the mail. This was
on the night the strike was ordered. The meeting of the

29th, some one made a motion (he thinks, Mr. Achorn) that

the lodge take a vote as to whether they were willing to

handle the mail or not. A standing vote was taken. Every-

body in the hall stood up, in favor of handling the mails at

a]] times. He did not hear any reference to interstate com-

merce. After that they held a meeting every day,—some-

times twice a day. He thinks he attended all meetings up

to the afternoon of the 6th. Does not remember anything

that was done, except routine business connected Avith the

admission of new members, and so forth. He was in San
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Francisco on the 5th of July. Saw Cassidy every day. Has
known him about six years. For the last three years he has

been almost a constant companion of Cassidy. They roomed

together, boarded together, and were together evenings, and

y.ll the time. Saw him on the 5th. On the morning of July

5th, Cassidy and he, after breakfast, attended a meeting of

the union. After the meeting they went around town,—he

does not know just Avhere, now ; and in the afternoon they

went to Valencia street, and took the train bound south,

—

bound for San Jose. He invited Cassidy to go down with

him to San Jose, to see his folks, on the morning of the

fith. He had been with him all the morning from the time

they got up. He asked the agent if there would be a train

along in the afternoon. The latter informed him there

would. He asked him for two tickets to San Jose. He no-

tified him they were only carrying passengers as far as May-
field. He bought two tickets for MayfieJd, and handed one

to Cassidy. He thinks it was about 3 : 30 o'clock when he got

on the train. It was an ordinary train. There was a mail

car on the hind end of it. Next to the mail car there was a

car load of passengers. He tried to get into the car, and did

not know what was in it, and the brakeman refused him ad-

mission. He then took the car immediately ahead of that.

Cassidy did not get in at the same time he did. He saw Clark

and Rice on that day. [774] When he got on at Valencia

street, he was reading a newspaper. "When he finished with

liie paper, he went into the smoking car. When he arrived

there, there were quite a few people in the smoking car.

There he saw Rice and Clark, and he believes Cassidy was in

the smoker at the time. Rice and Clark and a number of

passengers were talking to a captain of the militia,—he sup-

poses it was a captain ; he had stripes on his uniform. Just

before they got to Redwood, the captain left the car, and

went back through the train. Fred Clark came and sat

down alongside of him. They chatted along the way.

Mayne asked him where he was going. He said he intended

to go to San Jose, but he only had a ticket for Mayfield.

When they got to Mayfield he and Cassidy got off, and Rice

and Clark also, and a great number of the other passengers.

'J'he first thing they did was to look for a conveyance. He
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found nothing there; no wagons around the depot. They
talked the matter over, and finally concluded to go back to

Palo Alto. There are a couple of crews which run in there,

and they thought they could get definite information of

whether train 19 was coming out that afternoon or not. If

there was no way of getting to San Jose they would have

come back to the city. They walked up the county road very

leisurely. Stopped just outside of Mayfield, and looked at

the cavalry. There was a company of cavalry camping just

outside of Mayfield. Walked up the county road to almost

opposite Palo Alto. Cassidy complained that his shoes were

hurting him, and wanted them to wait a moment. They
jumped over the fence; sat down under a tree in University

Park. They stayed there 10 or 15 minutes. While they

were sitting there an engine came in on the turntable. They
all got up and looked at it. He does not know whether he

;;uggested that they go and kill it, or whether Rice did. He
knows that Rice and he got over the fence, and went over

and killed the engine. Rice and he were in advance of the

rest. He did not know Avhether the rest were coming or not.

He did not look around to see. They got to the engine first.

He went up on the left-hand side, over the timber of the turn-

table, and thinks Rice went on the right-hand side. When he

got on the engine. Engineer Cornwall was standing up witli

his head out of the window. There was a fireman, a man
with overalls, and a man in citizen's clothes, turning the

turntable. Cornwall was saying: "A little ahead. How i^

that, pard ? A little ahead,"—repeating that remark two or

three times. He (Mayne) said to him, " That is all right,

George; she is all right where she is." Cornwall said.

" What are you going to do ? " Mayne replied, " Nothing in

particular." Cornwall then stated, " Don't hurt my engine,

boys." To which Mayne replied, " We have no intention of

hurting your engine." That was all that was said. He
caught hold of the grates, and started to shake the fire out.

He tried to shake the fire out. It was in such a condition

—

it was all clinkered—that it would not go through the

grates. He was about to give it up, when the idea struck

him that he could put it out with a squirt on the left-hand

injector. He put on the injector, turned the water into the
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fire box, and drowned the fire out. * * * About the

time he thought tlie fire was quenched, he asked the engi-

neer if he thought [775] it would be safe to let the water

out. The latter stooped down, looked into the fire box, and

said he thought it was all right. Then Mayne took the coal

pick, and tried the blow-off cock. He suggested to the engi-

neer that they had better run the engine off the turntable, on

account of the blow-off pipe coming against the timber of the

turntable, and it would scald the paint on the engine. He
iipproved of that, and the table was turned back for the

straight track, and the engineer ran the engine off over the

ash pit. IMayne tried the blow-off cock, and he could not

open it. The engineer told him he would have to get down
underneath with a monkey wrench, and loosen up the nut

in the bottom of the car. Cornwall gave him the monkey
A^rench. Mayne jumped down on the ground. It was nec-

essary for him to get under the engine, so he took off his hat

iaid coat, aiid handed it to the engineer. The latter held

his hat and coat while he opened it, and imtil he got

back on the engine. * * * There Avas nothing said, fur-

ther than what he has stated. The engineer requested them

not to hurt his engine. He said :
" Boys, don't hurt my

engine. I like my engine." And he repeated that remark

two or three times, and that was all that was said. * * *

Ju-^t before he finished killing the engine. Rice came back

from up towards the depot, and after he let about four inches

of water out of her he went back into the cab, and opened the

blow-off cock. Then he stood by the water glass, and

watched it until the water went out of sight in the glass.

Then he closed the blow-off cock. He did not know but what

the fire might kindle up again, and he was not taking any

chances on it. He shut the blow-off cock as soon as the

water went out of sight. After they killed the engine, Eice

and he valked up to the depot. There was a crowd of 20

people up there, he supposes. Just before they reached the

depot, the other engine that Minatt was running was blowing

out against the side of the station-house,—a little station,

six by six. He said to him (Rice) :
" That won't do. You

don't want to spoil the paper in there." He mentioned the

l)aper and instruments. Rice Avent up on one side, and he
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on the' other. They moved the engine ahead a foot, so that
she would clear the building. Rice was moving the engine,
and he had hold of the brake wheel. About the time thej'

moved a foot, some one hollered, " Whoop ! you are off the
track." They stopped immediately. The water was all, or
nearly all, out. He kicked the blow-off cock shut, and got
down off the engine. He had nothing whatever to do with
the killing of Minatt's engine. He got up there. The fire

was all out, and the water almost all out. He had a talk

A\-ith Engineer Cornwall just before they left Palo Alto.

Cornwall was up at the station. Cornwall called him over,

and said to him :
" Pard, don't you think you have done

something pretty serious, in stopping the mail ? " Mayne re-

plied :
" No, I don't think so. Even so, this is a hell of a

tiine to tell us of it now, Avhen it is all over." Mayne then,

turned round and walked off. He denies having made the

statement testified to by Cornwall, as follows :
" I says, ' Mr.

Mayne, aren't you afraid you will get into trouble by stop-

ping the mail ? ' Pie [Mayne] said, ' Damn the mail. You
nin't got no mail.' " Cornwall replied, " You have fired on

this train long enough to know [776] we do carry the mail

all the time." He, on the contrary, affirms that statement

was just exactly as he gave it, word for word. Pie further

states that he had no knowledge of any mail train coming

along at that time, and before he killed the engine; did not

know that a mail train was due at that time on the schedule.

Is familiar vrith the surroundings at Palo Altt). The train

could not be seen from that turntable. He remained in

Palo Alto about 40 minutes ; then went over to Menlo Park.

Cassidy told him he had heard that Haj'dock had tele-

graphed to the constable at Palo Alto to arrest them. The
first thing they thought of was to move over to Menlo Park.

They stayed in Menlo Park an hour, or may be an hour and

a half. Ate supper over at the hotel. Then they tried to get

a rig. The livery stable man Avanted too much. He sug-

gested to the boys that they walk over to Redwood; there

was a friend of theirs over there Avho would drive them up.

They Walked to Redwood, got a rig there, and they were

taken as far as San Mateo. Got to San Mateo between half

past 10 and 11 o'clock. Did not do anything in particular.
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only sat on the platform and talked with the boys arounJ

there. On cross-examination the defendant Mayne testifiefl

that he bought his ticket as far as he could go in the direc-

tion of going home,—to San Jose. The distance from May-
(ield to San Jose is 16 miles. He Avas there when the train

left. He made no effort to get on and buy a ticket from the

conductor, and proceed on his journey, when he saw it going

further on, although his destination was his home, at San

Jose. He did not think they were carrying passengers any

further than Mayfield. He supposed he would find the reg-

ular Palo Alto crews at Palo Alto. He knew that two trains

laid over at Palo Alto at night. From where he was, he

could not see the train coming back. He did not hear it

conung. He was over 200 yards from.the road. He admits

tliat, although he neither heard nor saw the train come in,

he suddenly started over to kill a live engine. He had fired

o;i that train. He knew that Cornwall sometimes went on

that engine. He knows all the engineers on the Coast Divi-

sion. He states that he did not know what engine was on

tJie train that he went up on, but he admits that he knew
train 6 was due at San Francisco at 6 :30. Being asked to

repeat the circumstances under which he jumjjed up and ran

for that engine, he states that when the engine came over

the switch, just before she came on the turntable the cylindei'

coclis wex'e opened, and made a lot of noise,—steam blowing

off. They got up and looked at the engine. He don't know
now whether he suggested to Rice, or the latter suggested to

liim, ' Let's go and kill her.'' They did not debate the ques-

tion at all. They went and killed her.

" Q. What was your purpose in killing a live engine there? A. 1

have not any good reason for killing the engine. We wanted to be do-

ing something. I suppose. We wanted a frolic. Q. Did you not know
that a live engine could pull a train? A. I did. Q. And a dead
one could not? A. And a dead one could not. Q. Did you not
kill that engine because you did not want it to pull a train? A. I

did not know one w'as there at the time. Q. Did you not know that
a live engine usually pulls a train? A. Yes, sir. Q. Did you
not know that to kill that live engine was to disable it from
pulling a train. A. I did. Q. Yet you killed it, and for no pur-

pose? A. I did not kno^A' there \A'as a train there, attached to it. I

thought it was a light en- [777] gine. It is customary— Q. I do not
want anything about customary. I want you to answer my question.

Now, Mr. Miiyne, did you not know tliat to kill that live engine would
render it impossible to take a train that might be there back to San
Francisco? A. I did not think anything about it. Q. You just went
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up there out of pure deviltry? A. Yes, sir. Q. You did not Ivuow
whether there was a train or not, or whether or not tliere was tinv
mail, or not any mail, and you killed it out of pure deviltry? A. I did
not debate it. I thought it was a light engine, and went over there
and killed her for no reason whatever. Q. Did you not do it for that
reason? A. For deviltry? Q. Yes; from a pure spirit of mischief
and deviltry. A. I guess you might as well put It that way. Q.
Without caring what the result was? A. That is as good «n answer
as any."

Referring to the conversation he had with Cornwall about

the mail, he states that, if he had stopped the mail, it was too

late to start it then. The engine was killed. He made no
effort whatever to repair that which he was told was a viola-

tion of the law. He left because he did not know just ex-

actly what the consequences would be. He went off towards
San Francisco. He went in company with these men,

—

Clark, Cassidy, and Rice.

John Cassidy, the other defendant on trial, testifies, sub-

stantially, that he was a fireman employed by the Southern

Pacific Company last spring ; that he had been such for about

eight years; that he belongs to the Brotherhood of Loco-

motive Firemen, and San Francisco Lodge, No. 345, of the

American Railway Union ; that he attended the meeting of

that union on June 29th ; that " every one was there, and
there was a telegram read about the Oakland strike, or

about the Oakland boys going out on a strike, and we in-

dorsed their action. * * * We all decided to strike." He
states that most of the members of his union were employed

on the Coast Division ; that at that meeting, besides ordering

a strike, they took in a number of new members, and ap-

pointed a crew to go down, and go out with the mail the next

morning. They also appointed a mediation committee. The
witness' statement as to the invitation tendered him by

Mayne to go down to San Jose on July 6th, to visit Mayne's

folks, agrees substantially with the latter's testimony. The
witness further states that he first saw Rice and Clark on

July 6th, somewhere between San Mateo and Redwood City,

on the train. He got off the train at Mayfield. He states

that, after an ineffectual attempt to secure a conveyance to

San Jose

—

" We concluded to go back to Palo Alto. We went back to Palo

Alto to see if train 19 was coming through. When we got up about

opposite Palo Alto, on the way up, there was some cavalry marching
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back from Santa Cruz ; some regular troops. They were in the fleUl.

We stoi^ped and talked with them for quite a while. We walked on
until we got opposite Palo Alto. 1 had a new pair of shoes on. I

told the fellows they could go on the rest of the way, if they wanted,
but I was going to take my shoes off. I climbed over a fence in the
park, took off my shoes, and laid down in the grass. They all got

over the fence, too. We were sitting there, or laying there, telling

stories and yarns, for about ten or fifteen minutes, when we heard the
cylinder cock of an engine blowing ofl\ Some of the boys got up, antl

looked over the fence, and saw an engine. Some one says, ' There is

an engine on the turntable,' and they started for it. I had to put my
shoes on, and, .1 believe, my coat. Somebody else had their coat off.

They were on the engine before I got there. I got there just as quid;

as I could, after I got my shoes and coat on. There were two or three

in the cab of the engine. I went around to the left, and started to

take off or uncouple the tank hose. [778] I turned around, and hap-

pened to see Minatt's engine up the track, and I quit my job, and went
up to Minatt's engine. Q. AVhat did you do with Minatt's engine?

A. Between Jlinatt and myself, we loosened the blow-off cock, and
blew the water out. The tire was already out of it. I had to crawl
under the engine to do it. The taulv valve was open, and the water
was running out of the tank. Q. Did Minatt offer any resistance?

A. No ; he stood off, and seemed tickled. He gave me a wrench to

do it ; told me where I could get one. I had to lay down flat. There
is an air drum under the deck, and I had to lay down flat, and crawl

under it. Q. Was Mayne there when you were killing that engine? A.

No, sir. Q. Who was there besides Minatt and yourself? A. I think

Clark and I did that .iob. I am pretty sure Clark was there."

Upon being asked by his counsel if he knew what the in-

dictment charged, he states that he does, but that lie never did

anything except to let water out of that engine. Respecting

the cause of his leaving Palo Alto that night, he states that

somebody in the crowd told him that the division superin-

tendent, Haydock, had ordered the constable at Palo Alto to

arrest them; that they thereupon went over the county line

to Menlo Park, and subsequently to San Mateo. On cross-

examination, being interrogated as to his motive in running

towards Cornwall's engine to assist in killing her, he states

that he went because the others did; that he helped kill the

engine because the rest of them were killing it; that he

simply wanted to be with the crowd, or, to use his own lan-

guage, " I suppose I wanted to be in the swim." Respecting

the killing of Minatt's engine, he states that he thinks he

was the first man to reach it ; that when he did he got up and

looked into the fire box; the fire was out of her; he started

in to open the blow-off cock ; that the effect of this was to let

the water out ; that he let nearly all of the water out ; that the

effect of this was to kill the engine. He also states that,

while engaged in killing Minatt's engine, he heard some one
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holler, " Three cheers for the A. E. U." Being asked to give

his reason for killing Minatt's engine, he states that it Avas

" to have a good time." He states that he would done what
he could towards killing Cornwall's engine if the other engine

(Minatt's) had not been there. Further, that he did not

think of any consequences that might ensue, from the killing

of those engines, to him ; that the only reason that prompted
him to kill those engines was " to keep my hand in."

F. W. Clark, one of the defendants in the indictment, but

not on trial, was called for the defendants, and testified,

briefly, that he was a brakeman on the Coast Division of the

Southern Pacific Company, and had been such for about two

years ; that he was braking between San Francisco and Mon-
terey, on the freight trains ; that he knows Rice ; that he met

him on the morning of the 6th of July at the A. R. U. meet-

ing; that, after the meeting adjourned. Rice asked him to go

down to San Jose with him; that they could not get tickets

for San Jose, and they went as far as Mayfield. On cross-

examination he states that he met Cassidy and Mayne on the

train between San Mateo and Redwood City ; that he stayed

with them all the while until they got back to San Mateo;

and that he finally came to San Francisco with them. He
states that, when they got opposite University Park, Cassidy

complained that his shoes were hurting him. They there-

upon climbed over the fence [779] of the park, and sat down

under the shade of a tree. After they had been sitting there

about 10 minutes, he heard a noise of steam blowing out of a

cylinder cock of an- engine. He rose up, and looked over, and

saw an engine going on to the turntable. Either Mayne or

Rice said :
" There is an engine. Let's kill her." They

jumped over the fence. He followed them over to the en-

gine. When he reached.there, Mayne got up on the engine,

—

on the left side,—and Rice on the right side. He got up be-

hind Rice. Cornwall was standing by his lever. He had

his head inside the cab when he (Clark) first got up. Then

he stuck his head out, and said to some one in front of the

engine: " What do you want? A little more ahead. Is she

all right, pard? " He believes it. was Mayne who replied,

" She is all right where she is, George." Cassidy was some

distance behind. The witness stayed on Cornwall's engine
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about a couple of minutes, and then went over to Minait's en-

gine. Cassidy also went over. Rice got on the engine, and

Cassidy did also. The witness got up behind Cassidy.

There was no fire in tlie fire box ; the witness took out a ham-

mer from the tool box on the tank, and disconnected the hose,

and took the packing off, and pulled the strainer out, and

put the hook and hammer and strainer back in the box. Re-

specting the conversation he had with Doutj^, Judah, Donne,

and others in the station at San Mateo, he testifies that he

Avas called by Conductor Donne, who said to him :
" There

is some people in here who want to have a talk with you."

He asked: "'\'\Tio are they?" Donne said: "Douty and Ju-

dah. They want to talk with you about the strilte. This is

no put-up job to put you in a hole, or anything like that."

He states that he Avent in, and was introduced to Douty and

Judah. He believes it was Douty who asked them what

they had struck for. He told them members of the Oakland

Union had been discharged for refusing to handle Pullman

cars, and that the union over there had ordered a strike, and

Union 345, in San Francisco,—the union he was a member
of,—indorsed the action of Union 310, and they struck.

Douty said :
" "What do you want to strike on the Coast Di-

vision for? They are not hauling any Pullman cars here."

And he wanted him (Clark) to go back to San Francisco,

and declare the strike off. Clark told him (Douty) that he

could not declare the strike off. Respecting his motive in

participating in the killing of the engines, the testimony is

as follows:

" Q. (on cross-examination). What was your idea in killing these

engines, where there were no i?ullmans running on that end of the line,

unless it was to help out those that were striking against the Pull-

mans? A. I do not know. I was with the others, and helped them.

Q. You were with the others, and helping them? A. Yes, sir. Q. And
you had no idea in the world as to what the object was? A. No, sir."

This concludes the review of the testimony relating to the

overt acts charged as having been committed by the defend-

ants at Palo Alto. It is for you to say whether it establishes,

to your satisfaction and beyond a reasonable doubt, that the

defendants committed any of the following acts charged in

the indictment, to wit:

" (1) Forcibly taking possession and control of the * * « en-

gines * * * of the Southern Pacific Company, by (1) * * '
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(2) threats, intimiclations, [780] personal assaults, or other acts of
force and violence, in, upon, and towards the engineers, firemen, con-
ductors, brakemen, switchmen, agents, and other employes of said
company having charge of said * * * engines, etc.

" (2) By forcibly and violently preventing the movement of all
trains of the Snuthero Pacific Company to, from, or through the town
of I'nlo Alto, by (1) gathering in crowds, etc. ; (2) by placing physical
obstructions upon said track; (3) by displacing the switches; (4) by
forcibly aiid violently assaulting, threatening, and intimidating said
engineers, flremeu, conductors, brakemen, switchmen, agents, and other
employfs while engaged as aforesaid; (5) by uncoupfing the cars of
said trains, and disconnecting the same : (G) by removing said cars
from said tracks; (7) by withdrawing the water fromtlie boilers and
tanlis of said engines, and putting out and removing the fires therein
[I call your particular attention to this charge, and the evidence re-
lating to the overt acts under this head]

; (8) by displacing and
removing valves, pins, belts, plates, and other appliances and portions
of the machinery of said engines and cars, and of the rails of said rail-
ways, thereby loosening said rails

; (9) by other violent, forcible, and
unlawful acts and means, to the grand jurors unknown."

As I have before explained to you, it is not necessary that

the government should prove that all the overt act-; charged,

were committed bj' the defendants. Tf you are satisfied, be-

yond a reasonable doubt, that they committed an}' one of the

acts charged, it will be sufficient, in determining this element

of the offense involved in the crime of conspiracy.

Whether the Southern Pacific Company was in June and

July last a railwaj^ corporation, duly organized and existing

under the laws of the state of Kentucky, engaged in the busi-

ness of a common carrier of the mails of the United States,

and of passengers, freight, and express matter, in this dis-

trict, and over the lines of the railways mentioned in the

indictment, is a material fact in the case, which you will be

required to find, as you would any other material fact ; that

is to say, beyond a reasonable doubt. You will recall the tes-

timony of Mr. Lansing upon this point, and the circumstance

that no testimonj- was offered to contradict him in any

particular.

Whether train No. 6, at Palo Alto, on July 6th. was a regu-

lar or special train, is immaterial. The testimony tends to

show that the train carried the mail, and that it was being

carried over post route No. 176002. Whether some other

train was annulled or not is also immaterial. The question

is, was this train carrying the mail under the sanction of the

postal authorities? If it was, it was a mail train, in the eye

of the law.

11808—VOL 1—06 M 36
'
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It is claimed by counsel for the defendants that an intent

to obstruct and retard the passage of the mails cannot be in-

ferred against these defendants unless they had knowledge

that the mails Avere on board the train when they killed the

engine on the turntable. In the language of Judge Gross-

cup in the case of U. S. v. Dehs (in the United States district

court of Illinois) 65 Fed. 211

:

" I do not concur in this view. The defendants are properly charge-
able with an intent to do all the acts that are the reasonable and
natural consequence of the acts done. The laws make all the railways
post routes of the United States, and it is within every one's knowl-
edge that a large portion of the passenger trains on these roads carry
the mail. There is no stretch, therefore, either of law or common
sense, to presume the person obstructing one of those trains contem-
plates, among other intents, the obstruction of the mail."

[781] And in V. 8. v. Debs, 64 Fed. 764, Judge Woods, of

the circuit court, uses the following language

:

" The rule is well settled, and I suppose well understood, that all

who engage, either as principals, or as advisers, aiders, or abettors, in

the commission of an unlawful or criminal act, are individually
responsible for the criminal or injurious results which follow the
commission or an attempt by any of their number to commit the
intended crime or wrong. It is by the same rule that co-conspirators
are responsible for the acts and declarations of each other in the
furtherance of their unlawful purpose. * * * 'A man may be
guilty of a wrong which he did not specifically intend (says Bishop),
if it came naturally, or even accidentally, through some other
specific, or a general, evil purpose. When, therefore, persons combine
to do an unlawful thing, if the act of one, proceeding and growing
out of the common plan, terminates in a criminal result, though
not the particular result meant, all are liable.'

"

But, aside from this responsibility which the law imposes

upon those who commit unlawful acts, the testimony of the

defendants Mayne and Cassidy maj' throAV some light oh the

real motive that actuated the defendants in killing the

engine at Palo Alto. When asked by Cornwall if he did hot

think he had done something serious in stopping the mail, he

admits that he replied :
" Even if I have, this is a hell of a

time to come and tell us of it, after it is all over." And.

hearing, soon after, that an officer was after them, the de-

fendants fled from that place. Was the motive " deviltry,"

as Mayne says; and the consequences, whatever they might

be? Was the motive " to be in the swim," as Cassidy says;

and the consequences, whatever they might be? If so, how

can they avoid responsibility for such consequences ?

In considering the testimony relating to the whole case, i1
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will be for you to determine whether there was such a

general conspiracy as claimed by the government, involving
the members of the American Railway Union in a com-
bination and concert of action to obstruct and retard the
passage of the mails of the United States, and in restraint

of trade and commerce, and whether these defendants were
members of that conspiracy ; but you may also consider the
case, under this indictment, within much narrower limits. A
conspiracy may have been formed between these defendants,

at Palo Alto, while Mayne, Cassidy, Clark, and Rice were sit-

ting under the tree at University Park, to commit an offense

against the United States, in obstructing and retarding the

passage of the United States mails, and in restraint of

trade and commerce, and in pursuance of such conspiracy

they committed the overt act of killing the engine on the

turntable; and if you believe from the testimony, beyond a

reasonable doubt, that they did at that time form a con-

spiracy to commit such an offense and committed the act

they did in pursuance of that conspiracy, it will be your

dutj^ to find the defendants guilty on the facts involved in

that occurrence alone, Avithout regard to the testimony re-

lating to occurrences elsewhere.

REASONABLE DOUBT.

This is a criminal case. The presumption of innocence is

in favor of the defendants. A mere preponderance of testi-

mony, in a criminal case, is not sufficient to justify a verdict

of guilty. The burden [782] of proof is upon the prosecu-

tion, and it must prove every material fact, and establish

the guilt of the defendants to your satisfaction, beyond a

reasonable doubt. The degree of satisfaction and certainty

required is not absolute conviction or certainty, but the evi-

dence must produce that effect on the minds of the indi-

vidual jurors, so that, after its consideration, he can, in view

of his oath, have no reasonable doubt of the guilt of the

accused. By ' reasonable doubt,' I mean a reasonable doubt

arising out of the evidence, and not an imaginary doubt, a

a fanciful conjecture, or strained inference, but such a doubt

as a reasonable man would act upon, or decline to act upon,
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when his oaaii concerns are invoh'ed,—a doubt for ^\hich i

good reason can be given, whicli reason must be based oi

the evidence, or the want of evidence. Wlien such a douh

exists, the accused is entitled to its benefit, and ;^]jould b(

acquitted. But wlaere the evidence is satisfactory to the im

partial mind that the crime was committed ; that the de

fendant committed it as charged,—when the mind come?

naturally and reasonably^ to this conclusion, from a fair con

sideration of the evidence, properly, there can be no reason

able doubt, and the prisoner should be convicted.

JUKY SOLE JUDGES OF CEEDIBILITX OF THE WITNESSES.

Now, in relation to all the testimony in this case, you, gen-

tlemen of the jur3', are the sole judges of the credibility anc

the weight which is to 1)e given to the different witnesses whc

have testified upon this trial. A witness is presumed tc

speak the truth. This presumption, however, may be re-

pelled by the manner in which he testifies; by the charactei

of his testimony, or by the evidence affecting his char?ictei

for truth, honesty, or integrity, or his motives; by I'oiitrar}

evidence. And you are the exclusive judges of his crcdi-

bilitj'. In judging the credibility of the Avitnesses in thif

case (and their testimony is, to some extent, clmflicting)

you maj' believe the wliole or anj^ part of the evidence o1

an}' witness, or may disbelieve the whole or any part of it

as msLj be dictated by your judgment as reasonable men
You should carefully scrutinize the testimony given, and ir

doing so consider all the circumstances under which anj

M'itness has testified, his demeanor, his manner while on the

stand, the relations which he bears to the government oi

the defendants, the manner in which he might be affectec

by the verdict, and the extent to which he is contradicted oi

corroborated by other evidence, if at all, and any construe
tion that tends to shed light upon his credibility, and t<

determine the amotmt of credence to which e/ich statemen'

is entitled at your hands, as reasonable and intelligent men
but, in this respect, you must remember that your powei
and duty to judge the effect of evidence is not arbitrary
It must be exercised with legal discretion, and in subordina
tion to the rules of evidence. This is a government of law
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and you are charged with
, its administration in this case

without fear, favor, or partiality. An honest, fair, and im-

partial trial of persons accused of crime is the highest obli-

gation we owe to society. The hiw, properly administered,

affords protection alike to the high and the low, to the rich

and the poor. Popular clamor should not direct [783] it,

nor the insinuating influence of prejudice turn it aside.

Courts never appeal to the passions, prejudices, or sympathies
of a jury, in favor of a prosecution, or against the accused.

They seek only equal and exact justice, and appeal only to

reason. In this light only is the case presented to you by
the court, and it is with the utmost confidence in your reason

and intelligence, and in the fullest belief that you highly

appreciate the important duty imposed upon you, that I

commit this case to your careful and patient consideration.

Note.—Tlie jnvy. after deliberating four days and nights, failed to
agree, and were discharged. On the final ballot, 10 jurymen voted
for conviction, and 2 for acquittal, upon the count for conspiracy to
retard the mails, and 8 for conviction, and 4 for acquittal, on the
count for conspiring to obstruct and interfere with interstate cosnmerce.

[504:] IN EE DEBS, Petitioner."

ORIGINAL.

No. 11. Original. Argued March 25, 26, 1895.—Decided May 27, 1895.

[158 U. S., 564.]

The order of the Circuit Court finding the petitioners guilty of con-

tempt, and sentencing them to imprisonment, was not a final .judg-

ment or decree.6

The government of the United States has jurisdiction over every foot

of soil within its territory, and acts directly upon each citizen.

While it is a government of enumerated powers, it has full attributes

of sovereignty within the limits of those powers, among which are the

[565] power over interstate commerce and the power over the trans-

mission of the mails.

= Debs found guilty of contempt of court and sentenced to imprison-

ment for six months (64 Fed., 724). See p. 322. Petition for writ of

habeas corpus denied by Supreme Court (158 U. S., 504). Debs was
also indicted, with others, for conspiracy to obstruct the mails (65

Fed., 210). This latter decision not reprinted. Anti-trust law not

considered.
6 Syllabus and abstract of argument copyrighted, lSf)5, by Banks &

Bros.
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The powers thus conferred are not dormant, but have been assumed

and put into practical exercise by Congressional legislation.

In the exercise of those powers the United States may remove every-

thing put upon highways, natural or artificial, to obstruct the pas-

sage of interstate commerce, or the carrying of the mails.

While it may be competent for the government, through the executive

branch and in the use of the entire executive power of the Nation, to

forcibly remove all such obstructions, it is equally withiu its com-

petency to appeal to the civil courts for an inquiry and determina-

tion as to the existence and the character of any of them, and if

such are found to exist or threaten to occur, to invoke the powers

of those courts to remove or restrain them, the jurisdiction of courts

to interfere in such matters by injunction being recognized from

ancient times and by indubitable authority.

Such jurisdiction is not ousted by the fact that the obstructions are

accompanied by or consist of acts in themselves violations of the

criminal law, or by the fact that the proceeding l>y injunction is

of a civil character, and may be enforced by proceedings in con-

tempt ; as the penalty for a violation of such injunction is no sub-

stitute for, and no defence to, a ijrosecution for criminal offences

committed in the course of such violation.

The complaint filed in this case clearly shows an existing obstruction

of artificial highways for the passage of interstate commerce and

the transmission of the mails, not only temporarily existing, l)ut

threatening to continue, and under it the Circuit Court had power

to issue its process of injunction.

Such an injunction having been issued and served upon the defend-

ants, the Circuit Court had authority to inquire whether its orders

had been disobeyed, and when it found that they had been dis-

obeyed, to proceed under Rev. Stat. § 725, and to enter the order of

punishment complained of.

The Circuit Court having full jurisdiction in the premises, its findings

as to the act of disobedience are not open to review on li.alyeat-

corpus in this or any other court.

The court enters into no examination of the act of July 2, 1890, c.

647, 26 Stat. 209, on which the Circuit Court mainly relied to sus-

tain its jurisdiction ; but it must not be understood that it dissents

from the conclusions of that court in reference to the scope of that

act, but simply that it prefers to rest its judgment on the- broader

ground discussed in its opinion, believing it important that the

principles underlying it should be fully stated and fully affirmed.

On July 2, 1894, the United States, by Thomas E. Mil-

christ, district attorney for the Northern District of Illinois,

under the direction of Richard Olney, Attorney General,

filed their [566] bill of complaint in the Circuit Court of

the United States for the Northern District of Illinois

Digitized by Microsoft®



IN BE DEBS, PETITIONEE. 567

Statement of the Case.

against these petitioners and others. This bill set forth,

among other things, the following facts: It named twenty-
two railroad companies, and it. alleged that they were en-
gaged in the business of interstate commerce and subject to
the provisions of the act of Congxess of February 4, 1887,
known as " the Interstate Commerce Act," and all other laws
of the United States relating to interstate transportation of
passengers and freight; that the number of passengers an-
nually carried by them into the city of Chicago from other
States than Illinois, and out of Chicago into other States

than Illinois, was more than twelve millions, and in like man-
ner that the freight so carried into and out of the city of

Chicago, from and into other States than Illinois, amounted
to many millions of tons; that each of the roads was under
contract to carry, and in fact carrying, the mails of the

United States; that all were by statute declared post roads

of the government ; that many were by special acts of Con-
gress required at any and all times to carry the troops and
military forces of the United States, and provisions, muni-
tions, and general supplies therefor; and that two of them
were in the hands of receivers appointed by the courts of the

United States. It stated at some length the necessity of the

continued and uninterrupted running of such interstate rail-

roads for the bringing into the city of Chicago supplies for

its citizens and for the carrying on of the varied industries

6f that city.

The bill further averred that four of the defendants, nam-
ing them, were officers of an association known as the Amer-
ican Railway Union; that in the month of May, 1894, there

arose a difference or dispute between the Pullman Palace Car

Company and its employes, as the result of which a consider-

able portion of the latter left the service of the car company

:

that thereafter the four officers of the railway union com-

bined together, and with others, to compel an adjustment of

such dispute, by creating a boycott against the cars of the car

company; that, to make such boycott effective, they had al-

ready prevented certain of the railroads running out of

Chicago from operating their trains, and were combining to

extend [567] such boycott against Pullman sleeping cars by

causing strikes among employes of all railroads attempting
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to haul the same. It charged knowledge on the part of the

defendants of the necessity of the use of sleeping cars in the

operation of the business of the railroads as common carriers,

of the contracts for such use between the railroad companies

and the car company, of the contracts, laws, and regulations

binding the railway comjDanies and the receivers to the carry-

ing of the mails ; also of the fact that sleeping cars were and

of necessity must be carried upon the trains of said carriers

with cars containing the mails; that with this knowledge

they entered into a combination and conspiracy to prevent

the railroad companies and the receivers, and each of them,

from performing their duties as common carriers of inter-

state commerce, and in carrying into execution that con-

spiracy did induce various emploj^es of the railway companies

to leave the service of the companies, and prevent such com-

panies and the receivers from securing other persons to take

their places; that they issued orders, notifications, etc., to

the members of the railway union to leave the service of the

companies and receivers, and to prevent the companies and

receivers from operating their trains ; that they had asserted

that they could and would tie up, paralyze, and break down
any and ever^^ of said railway companies and receivers which

did not accede .to their demands ; that in pursuance of the

instructions, commands, and requests of said officers large

numbers of the emploj^es of the railway companies and re-

ceivers left their service.

Then followed these allegations

:

"And vour orator further charges that said defendants aimed and
intended and do now aim and intend in and by the said conspiracy
and combination, to scnire unto thpinselvi-s the entire control of the
interstate, industrial and c(uiiniercial business in which the population
of the city of Chicago and of the other communities along the lines of
road of said railways are engaged with eav-h oth?r, and to restrain
any and all other psrsons from an\- independent contr.Tl or manage-
ment of sur-h interstate, indi'strial or commercial eutiu-pris's save
accnrdinr to the will and -.vith the consent of the defendant".

[568] " Yoni- orator further avers that in pursuance of said combi-
nation and !-<)nKpira'',r and to accomplish the purpose thereof as h-^re-

inbefore set forth, the said defendants Debs, Howard, Rogers, Keliher
and others, officers tif said American Railway Union, issued or caused
to be issued the orders and dii'ections as above set forth, and that in

obedience of such orders and in pursuance of said conspiracy ami com-
bination, numerous employes of said railroad companies and receivers
unitedly refused to obey the orders of said employers or to perform the
usual duties of such service, and many others of such employes quit
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such service with the couimou purpose, and ^^'ith the result of prevent-
ing said railroad companies and receivers from operating their said
railroads and from transporting the United States mails, and from
carrying on or conducting their duties as common carriers of inter-
state traffic.

" Your orator further avers that, pursuant to said combination and
conspiracy, and under the direction as aforesaid of said officers and
directors of said American Railway Union, said other defendants and
other persons whose names are to your orator unknown, proceeded by
collecting together in large numbers, by threats, intimidation, force
and violence at the station grounds, yards and right of way of said
railroad companies, re^p.'ctively, in the State of Illinois, to prevent
said railroad companies froui employing other persons to fill the
vacancies aforesaid ; to compel others still employes of ^-aid railroad
companies to quit such emijloyment and to refuse to perform the
duties of tlieir service, and to prevent the persons remaining in such
service and ready and willing to perform the duties of the same, from
doing so.

" Your orator further avers that said defendants, in pursuance of
said combination and conspiracy, acting imder the direction of said
officers and directoi's of said American Itailway Union, did with iorce
and violence at divers times and places within said State of Illinois

and elsewhere, sti p, obstruct nnd derail and wreck the engines and
trains of said I'ailtoad companies, lioth passenger and freight, then
and there engaged in interstate commerce and in transporting United
States mails, by locking the switches of the railroad of said [583]
railroad roni^anies, by removing the splices and rails frcm the track
thereof, liy turning s'\\ itch'.'s and displacing and destroying signals, by
assaulting and interfering with and disabling the switchmen and
other employes of said railroad companies having charge of the sig-

nals, switches and tracks of said companies, and the movement of

trains thereon, and in otlu'r manners by force and violence, depriving

the employes of said railroad companies in charge of such trains of

the control and management of the same, and by these and other un-

lawful means attempted to obtain and exercise absolute control and
domination over the entire operations of said railroads."

The bill further. set forth that there had become established

in the city of Chicago a business conducted under the name

of the Union Stock Yards, at which for many years immense

numbers of live stock from States and Territories beyond the

State of Illinois had been received, slaughtered, and con-

verted into food products, and distributed to all quarters of

the globe, and that all the large centres of population in the

United States were in a great degree (le])endent upon those

stock yards for their food supply of that character; that

for the purpose of handling such live stock and the product

thereof the company conducting such business operated cer-

tain railroad tracks, and that in pursuance of the combina-

tion and conspiracy aforesaid the four defendants, officers

of the railway union, issued orders directing all the em-

ployes handling such railroad tracks to abandon such service.
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To this was added the following

:

"And your orator further alleges that in pursuance of a like com-
bination and unlawful conspiracy, the said defendants and others
combining and conspiring with them for the purpose of still further
restraining and preventing the conduct of such business, have by
menaces, threats and intimidation prevented the employment of other
persons to take the place of the employes quitting the service of said
company so operating said Union Stock Yards.

'VVnd your orator further charges that by reason of said unlawful
combination and conspiracy and the acts and doings aforesaid there-

under, the supply of coal and fuel for consump- [570] tion through-
out the different States of the Union and of grain, breadstuffs, vege-

tables, fruits, meats and other necessaries of life, has been cut off,

interrupted and interfered with, and the market thereior made largely

unavailable, and dealers in all of said various products and the con-

sumers thereof have been greatly injured, and trade and commerce
therein among the States has been restrained, obstructed and largely

destroyed."

The bill alleged that the defendants threatened and de-

clared thiit thej' would continue to restrain, obstruct, and

interfere with interstate commerce, as above set forth, and

that they " will if necessary to carry out the said unlawful

combination and conspiracy above set forth tie up and para-

lyze the operations of every railway in the United States,

and the business and industries dependent thereon." Follow-

ing these allegations was a prayer for an injunction. The
bill was verified.

On presentation of it to the court an injunction was or-

dered commanding the defendants " and all persons combin-

ing and conspiring with them, and all other persons whom-
soever, absolutely to desist and refrain from in any way or

manner interfering with, hindering, obstructing or stopping

any of the business of any of the following named railroads,"

(specifically naming the various roads named in the bill,)

" as common carriers of passengers and freight between or

among any States of the United States, and from in any way
or manner interfering with, hindering, obstructing or stop-

ping any mail trains, express trains or other trains, whether

Ixeight or passenger, engaged in interstate commerce, or

carrying passengers or freight between or among the States

;

and from in any manner interfering with, hindering or stop-

ping any trains carrying the mail ; and from in any manner

interfering with, hindering, obstructing or stopping any

engines, cars or rolling stock of any of said comjjanies en-

gaged in interstate commerce, or in connection with the car-
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riage of passengers or freight between or among the States

;

and from in any manner interfering with, injuring or de-

stroying any of the propertj^ of any of said railroads en-

gaged in or for the purpose of, or in connection with, inter-

state commerce or the carriage of [571] the mails of the

United States or the transportation of passengers or freight

between or among the States; and from entering upon the

groiinds or premises of any of said railroads for the purpose

of interfering with, hindering, obstructing, or stopping any

of said mail trajns, passenger or freight trains engaged in

interstate commerce, or in the transportation of passengers or

freight between or among the States, or for the purpose of

interfering with, injuring, or destroying any of said property

so engaged in or used in connection with interstate commerce

or the transportation of passengers or propertj^ between or

among the States; and from injuring or destroying any part

of the tracks, roadbed, or road, or permanent structures of said

railroads; and from injuring, destroying, or in any way in-

terfering with any of the signals or switches of any of said

railroads; and from displacing or extinguishing any of the

signals of any of said railroads, and from spikingj locking,

or in any manner fastening any of the switches of any of

said railroads, and from imcoupling or in any way hamper-

ing or obstructing the control by any of said railroads of

anji of the cars, engines, or parts of trains of any of said

raliroads engaged in interstate commerce or in the trans-

portation of passengers or freight between or among the

States, or engaged in carrying any of the mails of the

United States ; and from compelling or inducing or attempt-

ing to compel or induce, by threats, intimidation, persua-

sion, force, or violence, any of the employes of any of said

railroads to refuse or fail to perform any of their duties as

employes of any of said railroads in connection with the in-

terstate business or commerce of such railroads or the car-

riage of the United States mail by such railroads, or the

transportation of passengers or property between or among

the States ; and from compelling or inducing or attempting

to compel or induce by threats, intimidation, force, or vio-

lence any of the employes of any said railroads who are em-

ployed by such railroads, and engaged in its service in the
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conduct of interstate business or in the operation of any of

its trains carrying the mail of the United States, or doing

interstate business, or the transportation of passengers and

freight between and among tlie States, [572] to leave the

service of such railroads; and from preventing any person

whatever, by threats, intimidation, force, or violence from

entering the service of any of said railroads and doing the

work thereof, in the carrying of the niails of the United

States, or the transportation of passengers and freight be-

tween or among the Ftates; and from doing any act what-

ever in furtherance of any conspiracy or combination to re-

strain either of said railroad companies or receivers in the

free and unhindered control and handling of interstate com-

merce over the lines of said railroads, and of transportation

of persons and freight between and among the States; and

from ordering, directing, aiding, assisting, or abetting in

any manner -^Ahatevcr, anj' person or persons to commit any

or either of the acts aforesaid.

"And it is ftirtlier oitlereil that the aforesaid injunetion and wvit of

injunction shall be in force and binding upon such of said defendants
as are named in said bill from and after the service upon them sav-

erally of said -writ by delivering to them severally a copy of said writ
or by readhig.the same to them and the" service upon them respectively

of the writ of siibprena herein, and shall be binding upon said defend-
ants, whose uiimes are alleged ti be unknown, from and after the
service cf such writ upon them ivspoetively by the reading of the same
to them or by the publication thereof Ijy posting nr pi-mting, and after

service of subpcena upon any of said defendants named herein shall be
binding upon said defendants and upon all other persons whatsoever
who are not named herein from and after the time when they shall

se^'erally ha-\'o knowledge of the entry of such order and the existence
of said injunction."

This injunction was served upon the defendants—at least

upon those who are here as petitioners. On July 17 the

district attorney filed in the office of the clerk of said court

an information for an attachment against the four defend-

ants, officers of the railway union, and on August 1 a similar

information against the other petitioners. A hearing was

had before the Circuit Court, and on December 14 these

petitioners were found guilty of contempt, and sentenced to

[573] imprisonment in the county jail for terms varying

from three to six months. 64 Fed. E,ep. 724. Having been

committed to jail in pursuance of this order they, on Janu-

ary 14, 1895, applied to this court for a writ of error and also
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one of habeas corpus. The former was, on January 17. de-
nied, on the ground that the order of the Circuit Court was
not a final judgment or decree. The latter is now to be con-
sidered.

Mr. Lyman TrmnhuJI for petitioners'.

I. The extraordinary proceeding under which the prison-

ers were deprived of liberty, Avas commenced by the filing of

a bill in equity in the name of the United States;, by a district

attorney, under the direction of the Attorney General. The
bill is unsigned by any one, and has attached to it a naffidavit

of George Q. Allen, an unknown person, having no connec-

tion, so far as the record shows, with the case, stating that

he has read the bill, and " believes the statements therein con-

tained are true." The bill was filed July 2. The same day an
injunction was issued, without notice to anybody, against the

prisoners and unknown persons, and the next day -was served

on some of the prisoners. The bill states that twenty-two

railroads and railroad companies, and among them the Union
Stock Yard and Transit Company, were chartered and or-

ganized for the purpose of continuously doing the business of

common carriers of jjassengers and freight generally, and
were doing such business among the different States. So far

from having such power as alleged, the Union Stock Yard
and Transit Company, one of the roads named, was organized

for the purpose of locating and conducting stock yards aiid

connecting them by rail with railroads entering Chicago on

the south side, and transporting between said cattle yards,

" cattle and live stock and persons accompanying the same,"

and by the 11th section of its charter it is declared :
" Noth-

ing in this act contained shall be taken or construed as con-

ferring upon the company hereby created any power or au-

thority to maintain or operate a railroad for the conveyance

of passengers or freight within the city of Chicago."

[574] A large part of the bill is devoted to a statement of

the amount of business done at the Union Stock Yards, the

quitting of work by the employes of the corJipany, the han-

dling of live stock and its conversion into food, etc.

The bill states that the prisoners are officers and members
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of an organization knoAvn as the American Railway Union;

that in May, 1894, a dispute arose between the Pullman Pal-

ace Car Company and its employes which resulted in the

employes leaving the service of the company; that the pris-

oners, officers of the American Railway Union combining

together, and Avith others unknown, with the purpose to com-

pel an adjustment of the said difference and dispute between

said Pullman Co. and its employes, caused it to be given out

through the newspapers of Chicago, generally, that the

American Railway Union would at once create a boycott

against the cars manufactured by said Pullman Palace Co.,

and that in order to make said boycott effective, the members

of the American Railway Union who were some of them em-

ployed as trainmen or switchmen, or otherwise, in the service

of the railroads mentioned, which railroads or some of them

are accustomed to haul the sleeping cars manufactured by

the Pullman Palace Car Co., would be directed to refuse to

perform their usual duties for said railroad companies and

receivers in case said railroad companies thereafter attempted

to haul Pullman sleeping cars.

Such is the gist of the bill. All that is subsequeiatly al-

leged as to what was done by the prisoners, was for the pur-

pose of compelling an adjustment of the difference between

the Pullman Company and its employes. To accomplish this,

the American Railway Union called upon its members to quit

work for the companies which had persisted in hauling the

Pullman cars. Was there anything unlawful in this? If

not, then the prisoners and the members of the American

Railway Union were engaged in no unlawful combination or

conspiracy. The allegation that the prisoners, officers and

directors of the American Railway Union did issue and pro-

mulgate certain orders and requests to the members of the

union in the service of certain railway companies in pursu-

ance of said [575] unlawful purpose or conspiracy, did not

make the purpose unlawful, when the facts stated in the bill

show that the purpose was not unlawful. All that the prison-

ers are charged with threatening to do, or having done, was

for the purpose, primarily, of bringing about an adjustment

of the differences between the Pullman Company and its

employes. It is only incidentally in pursuit of this lawful
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purpose that prisoners are charged with obstructing com-
merce.

The boycott of the Pullman sleepers was, as the bill shows,

not to obstruct commerce, but for an entirely different pur-

pose.

It was not unlawful for the American Railway Union to

call off the members of the organization, although it might
incidentally affect the operation of the railroads. Refusing

to work for a railroad company is no crime, and though such

action may incidentally delay the mails or interfere with

interstate commerce, it being a lawful act, and not done for

that purpose, is no offence.

II. In the proceeding now before the court the main ques-

tion is whether the bill states a case over which a court of

equity has jurisdiction; if not, then the injunction was void

and the prisoners are entitled to their discharge.

This court has often said that equity jurisdiction of the

Federal courts is such as was exercised by the high court of

chancery of England at the time of the adoption of the Con-

stitution, or has been conferred upon them bj'- Congress.

Mills V. Colin, 150 U. S. 202.

This is not a bill by the owner of property to prevent an

irreparable injury. The government does not OAvn the rail-

roads. It is a bill by the government to prevent interfer-

ence with the private property of the citizen, lest such inter-

ference restrain commerce among the States.

It was said by this court, {License Tax Cases, 5 Wall. 470,)

alluding to the internal commerce or domestic trade of the

States :
" Over this commerce Congress has no power of reg-

ulation, nor any direct control. This power belongs exclu-

sively to the States. No interference by Congress with the

business of citizens transacted within a State is warranted

by the Constitution, except such as is strictly incidental to

the exercise of [576] powers clearly granted to the legisla-

ture." Genesee Chief, 12 How. 443, 452; Veazie v. Moor,

14 How. 568.

The chancery court of England entertained no such juris-

diction when the Constitution was adopted.

If the prisoners were guilty of an offence against the

United States by any acts which interfered with the trans-
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portation of the mails, the hiws provide for their punish-

ment; but equitj^ has no jurisdiction to grant an injunction

to stay proceedings in a criminal matter. " If they did,"

said Chief Justice Holt, " the court of Queen's Bench would

break it, and protect any that ^yould proceed in contempt of

it." Accordingl}', in the case of Lord Montague y. Dudman,
Lord Hardwicke allowed a demurrer to a bill for an injunc-

tion to stay proceedings on a mandamus issued to compel

the lord of a manor to hold a court. " The court," he said,

" has no jurisdiction to grant an injunction to stay proceed-

ings on a mandamus, or on an indictment, or an information,

or a writ of prohibition."' ?> Perkins' ed. Daniell's Ch. Pr.

1721.

III. It is not in the power of Congress to confer upon a

court of equity jurisdiction unless of an equitable nature,

which jurisdiction over crimes is not. The Constitution

recognizes and confers upon the judicial department juris-

diction in certain cases in law and equity, and provides that

trial of all crimes, except in cases of impeachment, shall be

by jui-y, and in common law cases preserves the right of trial

by jurj'. It is not competent for Congress to break down
this distinction between law and equity by conferring upon

courts of equity, jurisdiction of criminal and common law

cases and thereby deny parties the right to a jury trial.

The act to protect trade and commerce against unlawful

restraints and monopolies does not apply to the case stated

in the bill. If it does, then it is unconstitutional. If a

court of equity is authorized to restrain and prevent persons

from the comnaission of crimes or. misdemeanors prohibited

by law, it must have the power to enforce its restraining

order. In this case some of the parties are sentenced to

imprisonment for six months, and for what? For doing

some of the things forbidden by a criminal statute. If they

have done none of the [577] things forbidden, they have

not violated the injunction, for it could only restrain them
from doing what the law forbade. It follows that by indi-

rection a court of equity under its assumed jurisdiction to

issue injunctions and punish for contempts, is made to exe-

cute a criminal statute and deprive persons of their liberty

without a jury trial. This a court of equity has no power
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to do, nor is it competent for Congress to confer such a

power on a court of equity.

Mr. Assistant Attorney General Whitney for the United
States.

3Ir. S. S. Gregory for the petitioners.

Mr. Edwin Walker for the United States.

Mr. Attorney General for the United States.

Mr. 0. S. Barrow for the petitioners.

Mr. Justice Beeavee, after stating the case, delivered the

opinion of the court.

The case presented by the bill is this : The United States,

finding that the interstate transportation of persons and
property, as well as the carriage of the mails, is forcibly ob-

structed, and that a combination and conspiracy exists to

subject the control of such transportation to the will of the

conspirators, applied to one of their courts, sitting as a

• court of equity, for an inj unction to restrain such obstruction

and prevent carrying into effect such conspiracy. Two ques-

tions of importance are presented: First. Are the relations

of the general government to interstate commerce and the

transportation of the mails such as authorize a direct inter-

ference to prevent a forcible obstruction thereof? Second.

If authority exists, as authority in governmental affairs im-

plies both power and duty, has a court of equity jurisdiction

to issue an injunction in aid of the performance of such duty.

[578] First. What are the relations of the general govern-

ment to interstate commerce and the transportation of the

mails? They are those of direct supervision, control, and

management. "While under the dual system which prevails

with us the powers of government are distributed between

the State and the Nation, and while the latter is properly

styled a government of enumerated powers, yet within the

limits of such enumeration it has all the attributes of sov-

ereignty, and, in the exercise of those enumerated powers,

acts directly upon the citizen, and not through the inter-

mediate agency of the State.
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" The government of the Union, then, is, emphatically and truly,

a government of the people. In form and in substance it emanates
from them. Its powers are granted by them, and are to be exercised
directly on them, and for their benefit."

" No trace is to be found in the Constitution of an intention to

create a dependence of the government of the Union on those of the
States, for the execution of the great powers assigned to it. Its

means are adequate to its ends ; and on those means alone was it ex-

pected to rely for the accomplishment of its ends. To impose on it

the necessity of resorting to means which it cannot control, which
another government may furnish or withhold, would render its course
precarious, the result of its measures uncertain, and create a depend-
ence on other governments, which might disappoint its most important
designs, and is incompatible with the language of the Constitution."

Chief Justice Marshall in McGuUoch v. ildvyUiud. 4 Wheat. 31G,

405. 424.
" Both the States and the United States existed before the Consti-

tution. The people, through that instrument, established a more per-

fect union by substituting a national government, acting, with ample
power, directly upon the citizens, instead of the confederate govern-
ment, which acted with powers, greatly restricted, only upon the
State-!." Chief .Justice Chase in Lane County v. OiTtion. 7 Wall. 71, 7U.

" We hold it to be an incontrovertible principle, that the government
of the United States may, by means of physical force, exercised
through its official agents, execute on every foot of American soil the
powers and functions tliat belong to [579] it. This necessarily in-

volve ; the power to command obedience to its laws, and hence the
power to keep the peace to that extent.

" This power to enforce its laws and to execute its functions in all

places does not derogate from the power of the State to execute its'

laws at the same time and in the same places. The one does not ex-
clude the other, except where both cannot be executed at the same
time. In that case, the words of the Constitution itself show which
is to yield. ' This Constitution, and all laws which shall be made
in pursuance thereof, . . shall be the supreme law of the land.'

"

Mr. Justice Bradley in Ex parte Seiljold, 100 U. S. 371, 395. See also,

Schooner ETchunfir v. ilcFaddon, 7 Cranch, 116, 136; Cohens v. Vir-

givia, 6 Wheat. 204, 413; Legal Teyider Cases, 12 Wall. 457, 555;
Tennessee v. Daris, 100 U. S. 2.j7 ; The Chinese E:rclusloH Case. 130
U. S. 581 ; In re Neagle, 135 U. S. 1 ; Logan v. United States, 144 U. S.

203; Fong Yue Ting v. Vnited States, 149 U. S. 098; In re Quarles,
ante, 532.

Among the powers expressly given to the national gov-

ernment are the control of interstate commerce and the crea-

tion and management of a post office system for the nation.

Article I, section 8, of the Constitution provides that " the

Congress shall have power. . . . Third, to regulate

commerce with foreign nations and among the several States,

and with the Indian tribes. . . . Seventh, to establish

post offices and post roads."

Congress has exercised the power granted in respect to

interstate commerce in a variety of legislative acts. Passing

by for the present all that legislation in respect to commerce
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by water, and considering only that which bears upon rail-

road interstate transportation, (for this is the specific matter

involved in this case,) these acts may be noticed: First, that

of June 15, 1866, c. 124, 14 Stat. 66, carried into the Revised

Statutes as section 5258, which provides

:

" Whereas the Constitution of the United States confers upon Con-
gress, in express terms, the power to regulate commerce among the
several States, to establish post roads, and to raise and support
armies: Therefore, Be it enacted by the [580] Senate and House of
Representatives of the United States of America in Congress as-
sembled, That every railroad company in the United States whose
road is operated by steam, its successors and assigns, be, and is hereby,
authorized to carry upon and over its road, boats, bridges, and ferries
all passengers, troops, government supplies, mails, freight, and prop-
erty on their way from any State to another State, and to receive
compensation therefor, and to connect with roads of other States so
as to form continuous lines for the transportation of the same to the
place of destination."

Second. That of March 3, 1873, c. 252, 17 Stat. 584, (Rev.

Stat. §§ 4386 to 4389,) which regulates the transportation of

live stock over interstate railroads. Third. That of May 29,

1884, c. 60, § 6, 23 Stat. 31, 32, prohibiting interstate trans-

portation by railroads of live stock affected with any conta-

gious or infectious disease. Fourth. That of February 4,

1887, c. 104, 24 Stat. 379, with its amendments of March 2,

1889, c. 382, 25 Stat. 855, and February 10, 1891, c. 128, 20

Stat. 743, known as the " interstate commerce act," by which

a commission was created with large powers of regulation

and control of interstate commerce by railroads, and the six-

teenth section of which act gives to the courts of the United

States power to enforce the orders of the commission. Fifth.

That of. October 1, 1888, c. 1063, 25 Stat. 501, providing for

arbitration between railroad interstate companies and their

employes; and, sixth, the act of March 2, 1893, c. 196, 27

Stat. 531, requiring the use of automatic couplers on inter-

state trains, and empowering the Interstate Commerce Com-

mission to enforce its provisions.

Under the power vested in Congress to establish post offices

and post roads, Congress has, by a mass of legislation, estab-

lished the great post office system of the country, with all its

detail of organization, its machinery for the transaction of

business, defining what shall be carried and what not, and the
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prices of carriage, and also prescribing penalties for all

offences against it.

Obviously these powers given to the national government

over interstate commerce and in respect to the transportation

[581] of the mails vs'ere nt^ dormant and unused. Congress

had taken hold of these two matters, and by various and spe-

cific acts had assumed and exercised the powers given to it,

and was in the full discharge of its duty to regulate interstate

commerce and carry the. mails. The validity of such exercise

and the exclusiveness of its control had been again and again

presented to this court for consideration. It is curious to

note the fact that in a large proportion of the cases in re-

spect to interstate commerce brought to this court the ques-

tion presented was of the validity of state legislation in its

bearings upon interstate commerce, and the uniform course of

decision has been to declare that it is not within the com-

petency of a State to legislate in such a manner as to obstruct

interstate commerce. If a State with its recognized powers

of sovereignty is impotent to obstruct interstate commerce,

can it be that any mere voluntary association of individuals

within the limits of that State has a power which the State

itself does not possess?

As, under the Constitution, power over interstate com-

merce and the transportation of the mails is vested in the

national government, and Congress by virtue of such grant

has assumed actual and direct control, it follows that the

national government may prevent any unlawful and forcible

interference therewith. But how shall this be accom-

plished? Doubtless, it is within the competency of Con-

gress to prescribe by legislation that any interference with

these matters shall be offences against the United States,

and prosecuted and punished by indictment in the proper

courts. But is that the only remedy? Have the vast inter-

ests of the nation in interstate commerce, and in the trans-

portation of the mails, no other protection than lies in the

possible i^unishment of those who interfere with it? To
ask the question is to answer it. By article 3, section 2,

clause 3, of the Federal Constitution it is provided :
" The

trial of all crimes except in cases of impeachment shall be by

jury ; and such trial shall be held in the State where the
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said crime shall have been committed." If all the inhabit-

ants of a State, or even a great body of them, should com-
bine to obstruct interstate commerce or the transportation

[582] of the mails, prosecutions for such offences had in

such a community would be doomed in advance to failure.

And if the certainty of such failure was known, and the

national government had no other way to enforce the free-

dom of interstate commerce and the transportation of the

mails than bj^ prosecution and punishment for interference

therewith, the whole interests of the nation in these respects

would be at the absolute mercy of a portion of the inhabit-

ants of that single State.

But there is no such impotency in the national govern-

ment. The entire strength of the nation may be used to

enforce in any part of the land the full and free exercise of

all national powers and the security of all rights entrusted

by the Constitution to its care. The strong arm of the na-

tional government may be put forth to brush away all ob-

structions to the freedom of interstate commerce or the

transportation of the mails. If the emergency arises, the

army of the Nation, and all its militia, are at the service of

the Nation to compel obedience to its laws.

But passing to the second question, is there no other alter-

native than the use of force on the part of the executive

authorities whenever obstructions arise to the freedom of

interstate commerce or the transportation of the mails? Is

the army the only instrument by which rights of the public

can be enforced and the peace of the nation preserved?

Grant that any public nuisance may be forcibly abated

either at the instance of the authorities, or by any individual

suffering private damage therefrom, the existence of this

right of forcible abatement is not inconsistent with nor does

it destroy the right of appeal in an orderly way to the courts

for a judicial determination, and an exercise of their powers

by. writ of injunction and otherwise to accomplish the same

result. In Stamford v. Stamford Horse Railroad Co., 56

Connecticut, 381, an injunction was asked by the borough to

restrain the company from laying down its track in a street

of the borough. The right of the borough to forcibly re-

move the track was insisted upon as a ground for ouestion-
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ing the jurisdiction of a court of equity, but the court sus-

tained the injunction, adding: "And none the less so because

of its right to remove [583] the track by force. As a rule,

injunctions are denied to those who have adequate remedy

at law. Where the choice is between the ordinarj? and the

extraordinary processes of law, and the former are sufficient,

the rule will not permit the use of the latter. In some cases

of nuisance and in some cases of trespass the law permits an

individual to abate the one and prevent the other by force,

because such permission is necessar}' to the complete protec-

tion of property and person. When the choice is between

redress or prevention of injury by force and by peaceful

process, the law is well pleased if the individual will con-

sent to waive his right to the use of force and await its

action. Therefore, as between force and the extraordinary

writ of injunction, the rule will permit the latter."

So, in the case before us, the right to use force does not

exclude the right of apjieal to the courts for a judicial deter-

mination and fcir the exercise of all their powers of preven-

tion. Indeed, it is more to the praise than to the blame of

the government, that, instead of determining for itself ques-

tions of right and wrong on the part of these petitioners and

their associates and enforcing that determination by the club

of the policeman and the bayonet of the soldier, it submitted

all those questions to the peaceful determination of judicial

tribunals, and in^'oked their consideration and judgment as

to the measure of its rights and powers and the correlative

obligations of those against whom it made complaint. And
it is equally to the credit of the latter that the judgment of

those tribunals was by the great body of them respected, and

the troubles which threatened so much disaster terminated.

Neither can it be doubted that the government has such an
"

intei-est in the subject-matter as enables it to appear as party

plaintitr in this suit. It is said that equity only interferes

for the jM'otection of jiroperty, and that the government hat-

no property interest. A sufficient reply is that the United

States have a property in the mails, the protection of which
was one of the purposes of this bill. Searight v. Stokes, 3

How. 151, lOi), arose upon a compact between the United
States and the State of Pennsylvania in respect to the Cum-
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berland Road, which provided, among other things, " that no
toll shall be [584] received or collected for the passage of any
wagon or carriage laden with the property of the United
States ;

" the question being whether a carriage employed in

transporting the mails of the United States was one " laden

with the property of the United States," and it was held

that it was, the court, by Chief Justice Taney, saying :
" The

United States have unquestionably a property in the mails.

They are not mere common carriers, but a government, per-

forming a high official duty in holding and guarding its

own property as well as that of its citizens committed to its

care; for a very large portion of the letters and packages

conveyed on this road, especially during the session of Con-
gress, consists of communications to or from the officers of

the executive departments, or members of the legislature,

on public service, or in relation to matters of i^ublic concern.

. . . We think that a carriage, whenever it is carrying

the mail, is laden with the property of the United States

within the true meaning of the compact."

We do not care to place our decision upon this ground
alone. Every government, entrusted, by the very terms of

its being, with powers and duties to be exercised and dis-

charged for the general welfare, has a right to apply to its

own courts for any proper assistance in the exercise of the

one and the discharge of the other, and it is no sufficient

answer to its appeal to one of those courts that it has no

pecuniary interest in the matter. The obligations which it

is under to promote the interest of all, and to prevent the

wrongdoing of one resulting in injury to the general wel-

fare, is often of itself sufficient to give it a standing in court.

This proposition in some of its relations has heretofore re-

ceived the sanction of this court. In United States v. San

Jacinto Tin Co., 125 U. S. 273, 285, was presented an appli-

cation of the United States to cancel and annul a patent for

land on the ground that it was obtained by fraud or mistake.

The right of the United States to maintain such a suit was

affirmed, though it was held that if the controversy was really

one only between individuals in respect to their claims to

property the government ought not to be permitted to in-

terfere, -the court saying: "If it be a question of property
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a case must be made in which the court can afford a remedy in

[585] regard to that property; if it be a question of fraud

which would render the instrument^ void, the fraud must

operate to the prejudice of the United States; and if it is

apparent that the suit is brought for the benefit of some third

party, and that the United States has no pecuniary interest

in the remedy sought, and is under no obligation to the

party who will be benefited to sustain an action for his use;

in short, if there does not appear any obligation on the part

of the United States to the public or to any individual, or

a,nj interest of its own, it can no more sustain such an action

than any private person could under similar circumstances."

This language was relied upon in the subsequent case of

United States v. Bell Telephone Com.pany, 128 U. S. 315,

367, which was a suit brought by the United States to set

aside a patent for an invention on the ground that it had

been obtained by fraud or mistake, and it was claimed that

the United States, having no pecuniary interest in the

subject-matter of the suit, could not be heard to question the

validity of the patent. But this contention was overruled,

the court saying, in response to this argument, after quoting

the foregoing language from the Ban Jacinto case: "This

language is construed by counsel for the appellee in this

case to limit the relief granted at the instance of the United

States to cases in which it has a direct pecuniary interest.

But it is not susceptible of such construction. It was evi-

dently in the mind of the court that the case before it was

one where the proiDerty right to the land in controversy was

the matter of importance, but it was careful to say that the

cases in which the instrumentality of the court cannot thus

be used are those where the United States has no pecuniary

interest in the remedy sought, and is also under no obliga-

tion to the party who will be benefited to sustain an action

for his use, and also where it does not appear that any obliga-

tion existed on the part of the United States to the public or

to any individual. The essence of the right of the United

States to interfere in the present case is its obligation to pro-

tect the public from the monopoly of the patent which was

procured by fraud, and it would be difficult to find language

more aptly used to include this in the class of cases which
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are not excluded [586] from the jurisdiction of the court by
want of interest in the government of the United States."

It is obvious from these decisions that while it is not the

province of the government to interfere in any mere matter
of private controversy between individuals, or to use its

great powers to enforce the rights of one against another,

yet, whenever the wrongs complained of are such as affect the

public at large, and are in respect of matters which by the

Constitution are entrusted to the care of the Nation, and
concerning which the Nation owes the duty to all the citi-

zens of securing to them their common rights, then the mere
fact that the government has no pecuniary interest in the

controve^rsy is not sufficient to exclude it from the courts, or

prevent it from taking measures therein to fully discharge

those constitutional duties.

The national government, given by the Constitution power
to regulate interstate commerce, has by express statute as-

sumed jurisdiction over such commerce when carried upon
railroads. It is charged, therefore, with the duty of keeping

those highways of interstate commerce free from obstruction,

for it has always been recognized as one of the powers and

duties of a government to remove obstructions from the high-

ways under its control.

As said in Oilman v. Philadelphia, 3 Wall. 713, 724 :
" The

power to regulate commerce comprehends the control for

that purpose, and to the extent necessary, of all the navigable

Avaters of the United States which are accessible from a

State other than those in which they lie. For this purpose

they are the public property of the nation, and subject to all

the requisite legislation by Congress. This necessarily in-

cludes the power to keep them open and free from any ob-

struction to their navigation, interposed by the States or

otherwise ; to remove such obstructions when they exist ; and

to provide, by such sanctions as they may deem proper,

against the occurrence of the evil and for the punishment of

offenders.. For these purposes. Congress possesses all the

powers which existed in the States before the adoption of the

national Constitution, and which have always existed in the

Parliament in England."

See also the following authorities in which at the instance
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of [587] the State, or of some mTinicipality thereof within

whose limits the obstructed highway existed, a like power

was asserted : Stamford v. Stamford Horse Railroad Co., 56

Comiecticut, 381 ; People v. VanderMlt, 28 N. Y. 396 ; State

V. Dayton c& Southeastern Railroad, 36 Ohio St. 434 ; Spring-

field V. Connecticut River Railroad, 4 Gush. 63; Attorney

General v. Woods, 108 Mass. 436; Easton and Arnboy Rail-

road Co. V. Greenwich, 26 N. J. Eq. 565; Steams County v.

^S"^, Cloud, Manhato and Austin Railroad, 36 Minnesota, 425

;

Rio Grande Railroad Co. v. Brownsville, 45 Texas, 88;

Philadelphia v. 12>th (& 15th Street Passenger Railway Co., 8

Phil. 648. Indeed, the obstruction of a highway is a public

nuisance, 4 Bl. Com. 167,* and a public nuisance has always

been held subject to abatement at the instance of the govern-

ment. Attorney General v. Tudor Ice Co., 104 Mass. 239,

244; Attorney General ^.Jamaica Pond Aqueduct Corpora-

tion. 133 Mass. 361 ; Village of Pine City v. Munch, 42 Min-

nesota, 342; >itate v. Goodnight, 70 Texas, 682.

It may not be amiss to notice a few of the leading cases.

City of Georgetown v. Alexandria Canal Co., 12 Pet. 91, 98,

was a bill filed by the plaintiff to restrain the construction of

an aqueduct across the Potomac River. While under the

facts of that case the relief prayed for was denied, yet, the

jurisdiction of the court was sustained. After referring to

the right to maintain an action at law for damages, it was

said

:

" Besides this remedy at law, it is now settled, that a court of
equity may take jurisdiction in cases of public nuisance, by an in-

formation filed by the Attorney General. This jurisdiction seems to
have been acted on with great caution and hesitancy. . . . Tet the
jurisdiction has been finally sustained, upon the principle that equity
can give more adequate and complete relief than can be obtained
at huv. AVhilst. therefore, it is admitted l>y all that it is confessedly
one of delicacy, and accordingly the instances of its exercise are
rare, yet it may be exercised in those cases in which there is immi-
nent danger of irreparable mischief before the tardiness of the law
could reach it."

[588] State of Pennsylvania v. Wheeling Bridge Co., 13

How. 518, was a bill filed by the State of Pennsylvania to

enjoin the erection of a bridge over the Ohio River within the

limits of the State of Virginia. As the alleged obstruction

was not within the State of Pennsylvania, its right to relief
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was only that of an individual in case of a private nuisance,

and it was said, on page 564

:

" The injury makes the obstruction a priv.ite nuisance to the in-

jured party ; and the doctrine of nuisance applies to the case where
the jurisdiction is made out, the same as in a public prosecution. If

the obstruction be unlawful, and the injury irreparable by a suit at
common law, the injured party may claim the extraordinary protec-
tion of a court of chancery.

" Such a proceeding is as common and as free from diiEculty as
an ordinary injunction bill, against a proceeding at law, or to stay
waste or trespass. The powers of a court of chancery are as well
adapted, and as effectual for relief in the case of a private nuisance,
as in either of the cases named. And, in regard to the exercise of
these powers, it is of no importance whether the eastern channel,
over which the bridge is thrown, is wholly within the limits of the
State of Virginia. The Ohio being a navigable stream, subject to

the commercial power of Congress, and over which that power has
been exerted, if the river be within tha State of \'irginia, the com-
merce upon it, which extends to other States, is not within its juris-

diction ; consequently, if the act of Virginia authorized the structure

of the bridge, so as to obstruct navigation, it could afford no justi-

lication to the bridge company.''

Goosaw Mining Co. v. South Carolina, 144 U. S. 5.50, was a

bill filed by the State in one of its "own courts to enjoin the

digging, mining, and removing phosphate rock and deposits

in the bed of a navigable river within its territories. The

case was removed by the defendant to the Federal court, and

in that court the relief prayed for was granted. The decree

of the Circuit Court was sustained by this court, and in the

opinion by Mr. Justice Harlan, the matter of equity jurisdic-

tion is discussed at some lenglh, and several cases cited, among

them Attorney General v. Richards, 2 Anstr. 603; Attorney

[589] General v. Forlr.s, 2 My. & Cr. 123; Gibson v. Smith,

2 Atk. 182; Attorney Gmrrnl v. Jamaica Pond Aqueduct

Corporation, 133 Mass. 361. From Attorney General v.

Forbes wsiS quoted this declaration of the Lord Chancellor:

" Many cases might have been produced in which the court

has interfered to prevent nuisances to public rivers and to

public harbors; and the Court of Exchequer, as well as

this court, acting as a court of equity, has a well established

jurisdiction, upon a proceeding by way of information, to

prevent nuisances to public harbors and public roads; and,

in short, generally to prevent public nuisances." And from

Attorney General v. Jamaica Pond Aqvediirt these words of

the Supreme Court of the State of Massachusetts :
" There is

another ground upon which, in our opinion, this information
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can be maintained, though perhaps it belongs to the same

general head of equity jurisdiction of restraining and pre-

venting nuisances. The great ponds of the Commonwealth
belong to the public, and, like the tide waters and navigable

streams, are under the control and care of the Commonwealth.
The rights of fishing, boating, bathing, and other like rights

which pertain to the public are regarded as valuable rights,

entitled to the protection of the government. ... If a

corporation or an individual is found to be doing acts with-

out right, the necessary effect of which is to destroy or impair

these rights and privileges, it furnishes a proper case for an

information by the Attorney General to restrain and prevent

the mischief." An additional case, not noticed in that opin-

ion, may also be referred to. Attorney General v. Terry,

L. R. 9 Ch. 423, in which an injunction was granted against

extending a wharf a few feet out into the navigable part of

a river, Mellish, L. J., saying: "If this is an indictable

nuisance there must be a' remedy in the Court of Chancery,

and that remedy is by injunction," and James, L. J., adding:
" I entirely concur. Where a public body is entrusted with

the duty of being conservators of a river, it is their duty to

take proceedings for the protection of those who use the

river."

It is said that the jurisdiction heretofore exercised by the

national government over highways has been in respect to

[590] waterways—the natural highAvays of the country

—

and not over artificial highways such as railroads; but the

occasion for the exercise by Congress of its jurisdiction over

the latter is of recent date. Perhaps the first act in the course

of such legislation is that heretofore referred to, of June 14,

1866, but the basis upon which rests its jurisdiction over

artificial highAvays is the same as that which supports it over

the natural highways. Both spring from the power to regu-

late commerce. The national government has no separate

dominion over a river within the limits of a State; its juris-

diction there is like that over land within the same State.

Its control over the river is simply by virtue of the fact that

it is one of the highways of interstate and international

commerce. The great case of Gibbons v. Ogden. 9 Wheat. 1,

197. in which the control of Congress over inland waters was
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asserted, rested that control on the grant of the power to

regulate commerce. The argument of the Chief Justice was
that commerce includes navigation, " and a power to regulate

navigation is as expressly granted as if that term had been
added to the word ' commerce.' " In order to fully regulate

commerce with foreign nations it is essential that the power
of Congress does not stop at the borders of the nation, and
equally so as to commerce among the States

:

" The power of Congress, then, comprehends havigation within the
limits of every State in the Union, so far as that navigation may be,
in an.v manner, connected with " commerce with foreign nations, or
among the several States, or with the Indian tribes." It may, of con-

^ sequence, pass the jurisdictional line of New York, and act upon the
very waters to which the prohibition now under consideration ap-
plies."

See also Oilman v. Philadelphia, 3 Wall. 713, 725, in which
it was said :

'' Wlierever " commerce among the States ' goes,

the power of the nation, as represented in this court, goes

with it to protect and enforce its rights."

Up to a recent date commerce, both interstate and inter-

national, was mainly by water, and it is not strange that both

the legislation of Congress and the cases in the courts have

been principally concerned thercAvith. The fact that in recent

[591] years interstate commerce has come mainly to be car-

ried on by railroads and over artificial highwaj^s has in no

manner narrowed the scope of the constitutional provision, or

abridged the power of Congress over such commerce. On
the contrary, the same fulness of control exists in the one case

as in the other, and the same power to remove obstructions

from the one as from the other.

Constitutional provisions do not change, but their operation

extends to new matters as the modes of business and the

habits of life of the people varj' with each succeeding genera-

tion. The law of the common carrier is the same to-day as

when transportation on land was by coach and wagon, and on

water by canal boat and sailing vessel, yet in its actual opera-

tion it touches and regulates transportation by modes then

unknown, the railroad train and the steamship. Just so is it

with the grant to the national government of power over in-

terstate commerce. The Constitution has not changed. The

power is the same. But it operates to-day upon modes of

interstate commerce unknown to the fathers, and it will oper-
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ate with equal force upon any new modes of such commerce

which the future may develop.

It is said that seldom have the courts assumed jurisdiction

to restrain by injunction in suits brought by the government,

either state or national, obstructions to highAvays, either

artificial or natural. This is undoubtedly true, but the rea-

_son is that the necessity for such interference has only been

occasional. Ordinarily the local authorities have taken full

control over the matter, and by indictment for misdemeanor,

or in some kindred way, have secured the removal of the ob-

struction and the cessation of the nuisance. As said in Attor-

ney General v. Brown, 24 N. J. Eq. (9 C. E. Green) 89, 91:

•' The jurisdiction of courts of equity to redress the grievance

of public nuisances by injunction is undoubted and clearly

established; but it is well settled that, as a general rule,

equit}' will not interfere, where the object sought can be as

well attained in the ordinary tribunals. Attorney General

v. Xctv Jersey Railroad, 2 C. E. Green, (17 N. J. Eq.,) 136;

/e/'sry City v. City of Hudson, 2 Beasley, (13 N. J. Eq.,)

420,426; Attorney |'592] 6^eneraZ v. Z/eis/ion, 3 C. E. Green,

(18 N. J. Eq.,) 410; Morris & Essex Railroad v. Prudden, 5

C. E. Green, (20 N. J. Eq.,) 530, 532; High on Injunctions,

§ 521. And because the remedy by indictment is so eflSca-

cious, courts of equity entertain jurisdiction in such cases

with great reluctance, whether their intervention is invoked

at the instance of the attorney general, or of a private indi-

vidual who suffers some injury therefrom distinct from that

of the public, and they will only do so where there appears to

be a necessity for their interference. Rowe v. The Granite

Bridge Corforation, 21 Pick. 340, 347 ; Morris & Essex Rail-

road V. Prudden, supra. The jurisdiction of the court of

chancery with regard to public nuisances is founded on the

irreparable damage to individuals, or the great public injury

which is likely to ensue. 3 Daniell's Ch. Pr. 3d ed. Perkins's,

1740." Indeed, it may be affirmed that in no well-considered

case has the power of a court of equity to interfere by injunc-

tion in cases of public nuisance been denied, the only denial

ever being that of a necessity for the exercise of that jurisdic-

tion under the circumstances of the particular case. Story's

Eq. Jur. §§ 921, 923, 924; Pomeroy's Eq. Jur. § 1349; High
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on Injunctions, §§ 745 and 1554 ; 2 Daniell's Ch. PL and Pr.

4th ed. p. 1636.

That the bill filed in this case alleged special facts calling

for the exercise of all the powers of the court is not open to

question. The picture drawn in it of the vast interests in-

volved, not merely of the city of Chicago and the State of

Illinois, but of all the States, and the general confusion into

which the interstate commerce of the country was thrown;

the forcible interference with that commerce; the attempted

exercise by individuals of poAvers belonging only to govern-

ment, and the threatened continuance of such invasions of

public right, presented a condition of affairs which called for

the fullest exercise of all the powers of the courts. If ever

there was a special exigency, one which demanded that the

court should do all that courts can do, it was disclosed by this

bill, and we need not turn to the public history of the day,

which only reaffirms with clearest emphasis all its allegations.

The difference between a public nuisance and a private nui-

[593] sance is that the one affects the people at large and the

other simply the individual. The quality of the wrong is the

same, and the jurisdiction of the courts over them rests upon
the same principles and goes to the same extent. Of course,

circumstances may exist in one case, which do not in another,

to induce the court to interfere or to refuse to interfere by in-

junction, but the jurisdiction, the power to interfere, exists in

all cases of nuisance. True, many more suits are brought by

individuals than by the public to enjoin nuisances, but there

are two reasons for this. First, the instances are more numer-

ous of private than of public nuisances; and, second, often

that which is in fact a public nuisance is restrained at the suit

of a private individual, whose right to relief arises because of

a special injury resulting therefrom.

Again, it is objected that it is outside of the jurisdiction of

a court of equity to enjoin the commission of crimes. This,

as a general proposition, is unquestioned. A chancellor has

no criminal jurisdiction. Something more than the threat-

ened commission of an offence against the laws of the land

is necessary to call into exercise the injunctive powers of the

court. There must be some interferences, actual or threat-

ened, with property or rights of a pecuniary nature, but when
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such interferences appear the jurisdiction of a court of equity

arises, and is not destroyed by the fact that they are ac-

companied by or are themselves violations of the criminal

law. Thus, in Cranford v. Tyrrell, 128 N. Y. 341, an injunc-

tion to restrain the defendant from keeping a house of ill-

fame was sustained, the court saying, on page 344 :
" That

the perpetrator of the nuisance is amenable to the provisions

and penalties of the criminal law is not an answer to an action

against him by a private person to recover for injury sus-

tained, and for an injunction against the continued use of

his premises in such a manner." And in Mobile v. Loim-

ville (& Nashville Railroad, 84 Alabama, 115, 126, is a similar

declaration in these words :
" The mere fact that an act is

criminal does not divest the jurisdiction of equity to prevent

it by injunction, if it be also a violation of property rights,

and the party aggrieved has no other adequate remedy for

the prevention of the irreparable [594] injury which will

result from the failure or inability of a court of law to re-

dress such rights."

The law is full of instances in which the same act may give

rise to a civil action and a criminal prosecution. An assault

with intent to kill may be punished criminally, under an in-

dictment therefor, or will support a civil action for damages,

and the same is true of all other offences which cause injury

to person or property. In such cases the jurisdiction of the

civil court is invoked, not to enforce the criminal law and

punish the wrongdoer, but to compensate the injured party

for the damages which he or his property has suffered, and it

is no defence to the civil action that the same act by the de-

fendant exposes him also to indictment and punishment in a

court of criminal jurisdiction. So here, the acts of the de-

fendants may or may not have been violations of the criminal

law. If they were, that matter is for inquiry in other pro-

ceedings. The complaint made against them in this is of

disobedience to an order of a civil court, made for the protec-

tion of property and the security of rights. If any criminal

prosecution be brought against them for the criminal offences

alleged in the bill of complaint, of derailing and wrecking

engines and trains, assaulting and disabling employes of the

railroad companies, it will be no defence to such prosecution
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that they disobeyed the orders of injunction served upon them
and have been punished for such disobedience.

Nor is there in this any invasion of the constitutional right

of trial by jury. We fully agree with counsel that " it mat-

ters not what form the attempt to deny constitutional right

may take. It is vain and ineffectual, and must be so declared

by the courts," and we reaffirm the declaration made for the

court by Mr. Justice Bradley in Boyd v. United States, 116

U. S. 616, G35, that " it is the duty of courts to be watchful

for the constitutional rights of the citizen, and against any

stealthy encroachments thereon. Their motto should be

ol>sta principiis." But the power of a court to make an order

carries with it the equal power to punish for a disobedience

of that order, and the inquiry as to the question of disobedi-

ence has been, from time immemorial, the special function

of the court. And [595] this is no technical rule. In order

that a court may compel obedience to its orders it must have

the right to inquire whether there has been any disobedience

thereof. To submit the question of disobedience to another

tribunal, be it a jury or another court, Avould operate to de-

prive the proceeding of half its efficiency. In the Case of

Yates, 4 Johns. 314, 369, Chancellor Kent, then Chief Jus-

tice of the Supreme Court of the State of New York, said

:

" In the Case of The Earl of Shaftesbury, 2 St. Trials, 615;

S. C. 1 Mod. 144, who was imprisoned by the House of Lords

for ' high contempts committed against it,' and brought into

the King's Bench, the court held that they had no authority

to judge of the contempt, and remanded the prisoner. The

court, in that case, seem to have laid down a principle from

which they never have departed, and which is essential to

the due administration of justice. This principle that every

court, at least of the superior kind, in which great confidence

is placed, must be the sole judge, in the last resort, of con-

tempts arising therein, is more explicitly defined and more

emphatically enforced in the two subsequent cases of the

Queen v. Paty and others, and of the King v. Crosby." And
again, on page 371, " Mr. Justice Blackstone pursued the same

train of observation, and declared that all courts, by which

he meant to include the two houses of Parliament, and the
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courts of Westminster Hall, could have no control in matters

of contempt. That the sole adjudication of contempts, and

the punishments thereof belonged exclusively, and without

interfering, to each respective court." In Watson v. Wil-

liams, 36 Mississippi, 331, 341, it was said :
" The power to

fine and imprison for contempt, from the earliest history of

jurisprudence, has been regarded as a necessary incident and

attribute of a court, without which it could no more exist

than without a judge. It is a jjower inherent in all courts

of record, and coexisting with them by the wise provisions

of the common law. A court without the power effectually

to protect itself against the assaults of the lawless, or to en-

force its orders, judgments, or decrees against the recusant

parties before it, would be a disgrace to the legislation, and

a stigma upon the age which invented it." In Cart-

[596] Wright's Case, 114 Mass. 230, 238, we find this lan-

guage :
" The summary power to commit and punish for

contempts tending to obstruct or degrade the administration

of justice is inherent in courts of chancery and other superior

courts, as essential to the execution of their powers and to

the maintenance of their authority, and is part of the law of

the land, within the meaning of Magna Charta and of the

twelfth article of our Declaration of Rights." See also

United States v. Hudson, 1 Cranch, 32; Anderson v. Dunr)/,

6 Wheat. 204; Ex parte RoUnson, 19 Wall. 505; Mugler v.

Kansas, 123 U. S. 623, 672 ; Ex parte Terry, 128 IJ. S. 280

;

EilenhecJcer v. Plymouth County, 134 U. S. 31, 36, in which

Mr. Justice Miller observed :
" If it has ever been imder-

stood that proceedings according to the common law for

contempt of court have been subject to the right of trial by

jury, we have been unable to find any instance of it ;
" Inter-

state Commerce Commission v. Brimson, 154 U. S. 447, 488.

In this last case it was said " surely it cannot be supposed that

the question of contempt of the authority of a court of the

United States, committed by a disobedience of its orders,

is triable, of right, by a jury."

In brief, a court, enforcing obedience to its orders by pro-

ceedings for contempt, is not executing the criminal laws of

the land, but only securing to suitors the rights which it has

adjudged them entitled to.
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Further, it is said by counsel in tlieir brief

:

"Xo case e:m be cited wliere such a bill in bebalf of the sovereign
has-been entertained against riot and mob violence, though occuring
on the highvs'ay. It is not such fitful and temporary obstruction that
constitutes a nuisance. The strong hand of executive power is re-
quired to deal with such lawless demonstrations.

" The courts should stand aloof from them and not invade executive
prerogative, nor even at the behest or request of the executive travel
out of the beaten path of well-settled judicial authority. A mob can-
not be suppressed by injunction; nor can its leaders be tried, con-
victed, and sentenced in equity.

" It is too great a strain upon the judicial branch of the [597] gov-
ernment to impose this essentially executive and military power upon
courts of chancery."

We do not perceive that this argument questions the juris-

diction of the court, but only the expediency of the action of

the government in applying for its process. It surely cannot
be seriously contended that the court has jurisdiction to en-

join the obstruction of a highway by one person, but that its

jurisdiction' ceases when the obstruction is by a hundred per-

sons. It may be true, as suggested, that in the excitement of

passion a mob will pay little heed to processes issued from the

courts, and it may be, as said by counsel in argument, that it

would savor somewhat of the puerile and ridiculous to have

read a writ of injunction to Lee's army during the late civil

war. It is doubtless true that inter arma leges silent^ and in

the throes of rebellion or revolution the processes of civil

courts are of little avail, for the power of the courts rests on

the general support of the people and their recognition of the

fact that peaceful remedies are the true resort for the cor-

rection of wrongs. But does riot counsel's argument imply

too much? Is.it to be assumed that these defendants were

conducting a rebellion or inaugurating a revolution, and that

they and their associates were thus placing themselves beyond

the reach of the civil process of the courts ? We find in the

opinion of the Circuit Court a quotation from the testimony

given by one of the defendants before the United States

Strike Commission, which is sufficient answer to this sug-

gestion :

"As soon as the employes found that we were arrested, and taken
from the scene of action, they became demoralized, and that ended
the strike. It was not the soldiers that ended the strike. I.t was not

the old brotherhoods that ended the strike. It was simply the United
States courts that ended the strike. Onr men were in a position that

never would have been shaken, under any circumstances, if we had

Digitized by Microsoft®



596 158 UKITED STATES REPORTS, 597.

Opinion of the Court.

been permitted to remain upon the field among them. Once we were
taken from the scene of action, and restrained from sending telegrams
or issuing orders or answering questions, then the minions of the cor-

porations would be put to work. [598] . . Our headquarters
were temi^orarily demoralized and abandoned, and we could not an-

swer any messages. The men wont back to work, and the ranks were
broken, and the strike was broken up. . . . not by the army, and
not by any other power, but simply and solely by the action of the

United States courts in i-estraining us from discharging our duties as

officers and represent:' lives of ouv employes."

Whatever any single individual may have thought or

planned, the great bod)' of those who were engaged in these

transactions contemplated neither rebellion nor revolution,

and when in the clue order of legal proceedings the question

of right and wrong was submitted to the courts, and by them

decided, they unhesitatingly yielded to their decisions. The

outcome, by the very testimony of the defendants, attests the

wisdom of the course pursued by the government, and that

it ^vas well not to oppose force simply by force, but to invoke

the jurisdiction and judgment of those tribunals to whom by

the Constitution and in accordance with the settled conviction

of all citizens is committed the determination of questions of

right and wrong between individuals, masses, and States.

It must be borne in mind that this bill was not simply to

enjoin a mob and mob violence. It was not a bill to command
a keeping of the peace; much less was its purport to restrain

the defendants from abandoning whatever employment they

were engaged in. The right of any laborer, or any number of

laborers, to quit work was not challenged. The scope and

purpose of the bill was only to restrain forcible obstructions

of the highways along Avhich interstate commerce travels and

the mails are carried. And the facts set forth at length are

only those facts which tend to shoAv that the defendants

were engaged in such obstructions.

A most earnest and eloquent appeal was made to us in

eulogy of the heroic spirit of those who threw up their em-

ployment, and gave up their means of earning a livelihood,

not in defence of their own rights, but in sympathy for and

to assist others whom they believed to be wronged. We
yield to none in our admiration of any act of heroism or self-

sacrifice, but we may be permitted to add that it is a lesson

[599] which cannot be learned too soon or too thoroughly

that under this government of and by the people the means of
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redress of all wrongs are through the courts and at the ballot-

box, and that no wrong, real or fancied, carries with it legal

warrant to invite as a means of redress the cooperation of a

mob, with its accompanying acts of violence.

We have given to this case the most careful and anxious

attention, for -we idealize that it touches closely questions of

supreme importance to the people of this country. Sum-
ming up our conclusions, we hold that the government of the

United States is oite having jurisdiction over every foot of

soil within its territory, and acting directly upon each citi-

zen; that while it is a government of enumerated powers, it

has within the limits of those powers all the attributes of sov-

ereignty ; that to it is committed power over interstate com-

merce and the transmission of the mail ; that the powers thus

conferred upon the national government are not dormant,

but have been assumed and put into practical exercise by the

legislation of Congress; that in the exercise of those powers

it is com2Detent for the nation to remove all obstructions uijon

highways, natural or artificial, to the passage of interstate

commerce or the carrying of the mail ; that while it may be

competent for the government (through the executive branch

and in the use of the entire executive power of the nation) to

forcibly remove all such obstructions, it is equally within its

competency to appeal to the civil courts for an inquiry and

determination as to the existence and character of any alleged

obstructions, and if such are found to exist, or threaten to

occur, to invoke the powers of those courts to remove or

restrain such obstructions; that the jurisdiction of courts to

interfere in such matters by injunction is one recognized from

ancient times and by indubitable authority; that such juris-

diction is not ousted by the fact that the obstructions are

accompanied by or consist of acts in themselves violations of

the criminal law; that the proceeding by injunction is of a

civil character, and may be enforced by proceedings in con-

tempt; that such proceedings are not in execution of the

criminal laws of the land ; that the penalty for a violation of

[600] injunction is no substitute for and no defence to a pros-

ecution for any criminal offences committed in the course of

such violation ; that the complaint filed in this case- clearly

showed an existing obstruction of artificial highways for the
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passage of interstate commerce and the transmission of the

mail—an obstruction not only temporarily existing, .but

threatening to continue; that under such complaint the Cir-

cuit Court had power to issue its process of injunction ; that

it having been issued and served on these defendants, the Cir-

cuit Court had authority to inquire whether its orders had

been disobeyed, and when it found that they had been, then

to proceed under section 725, Revised Statutes, which grants

power " to punish, by fine or imprisonment, . . . dis-

obedience, ... by any party ... or other person,

to any lawful writ, process, order, rule, decree or command,"

and enter the order of punishment complained of; and,

finally, that, the Circuit Court, having full jurisdiction in the

premises, its finding of the fact of disobedience is not open to

review on habeas corpus in this or any other court. Ex parte

Wat/i-ms, 3 Pet. 193 ; Ex parte Yarbrough, 110 U. S. 651 ; Ex
parte Terry, 128 U. S. 289, 305; In re Swa^i, 150 U. S. 637;

United States v. Pridgeon, 153 XJ. S. 48.

We enter into no examination of the act of July 2, 1890,

c. 647, 26 Stat. 209, upon which the Circuit Court relied

mainly to sustain its jurisdiction. It must not be understood

from this that we dissent from the conclusions of that court

in reference to the scope of the act, but simply that we prefer

to rest our judgment on the broader ground which has been

discussed in this opinion, believing it of importance that the

principles underlying it should be fully stated and affirmed.

The petition for a writ of habeas corpus is

Denied.

[908] LOWENSTEIN v. EVANS ET AL.

(Circuit Court, D. South Carolina. October 9, 1895.)

[69 Fed., 908.]

Monopolies and Trusts—Monopoly by State.—The a'ct of July 2,

1890 (26 Stat. "209, c. 647), to protect trade and commerce against

unlawful restraints and monopolies, is not applicable to the case

of a state which, by its laws, assumes an entire monopoly of the

traffic in intoxicating liquors (Act S. 0. Jan. 2, 1895). A state is

neither a " person " nor a " corporation," within the meaning of the

act of rongress.o

"Syllabus copyrighted, 1895, by West Publishing Co.
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Same—Necessaky Pabties—Jtjkisdiction of Federal Couej-s.—
Where a person brings an action under section 7 of tlie anti-trust
law of July 2, 1890, against the officials of a state, to recover dam-
ages for acts done under authority of a state statute, which gives
the state an entire monopoly of the traffic in Intoxicating liquors
(Act S. O. Jan. 2, 1895), the state itself is a necessary party thereto,

and consequently the federal courts would have no jurisdiction of
the action.

This was an action brought under the seventh section of

the act of congress of July 2, 1890, entitled "An act to pro-

tect trade and commerce against unlawful restraints and mo-
nopolies."

The complaint was as follows

:

The complaint of the above-named plaintiff respectfully shows to
this court: (1) That the plaintiff, Julius Lowenstein, is a citizen of
the state of North Carolina, and is engaged in business in Statesville
in said state, under the name and style of Lowenstein & Co. (2) That
the defendants are each and all of them citizens of the state of South
Carolina. (3) That the defendants John Gary Evans, D. H. Tomp-
kins, and James Norton, styling themselves a " State Board of Con-
trol," and the defendant Frank M. Mixson, styling himself " State
Commissioner," together with divers other persons, to the plaintiff
unlmown, prior to the time hereinafter mentioned, under the pre-
tended authority of a certain act of the legislature of the state of
South Carolina, entitled "An act to further declare the law in refer-
ence to, and further regulate the use, sale, consumption, transporta-
tion and disposition of alcoholic liquids or liquors within the state
of South Carolina, and to police the same," approved January 2, 1895,
combined to monopolize a certain part of the trade and commerce
among the states and foreign nations, to wit, the trade in alcoholic
liquids and liquors, including whiskys. brandies, wines, ales, and
beer, to prevent the purchase of such whiskys, brandies, wines, ales,

and beer from citizens of other states and foreign nations, and to pre-
vent the importation thereof into this state in restraint of the trade
and commerce between the states and foreign nations, and to discrim-
inate against the products of other states and the citizens of other
states, in favor of the products of the state pf South Carolina and the
citizens of said state, which said legislative enactment the plaintiff

is advised and therefore alleges is null and void, in this : that the same
is in contravention of an act of congress entitled "An act to protect
trade and commerce against unlawful restraint and monopoly," ap-
proved July 2, A. D. 1890, in that the said legislative enactment under-
takes to and does create a monopoly in the traffic in alcoholic liquors,

and operates as a restraint upon the trade among the states and foreign
nations in such traffic. (4) That the plaintiff now is, and was at the
time hereinafter mentioned, engaged in the business of a manufac-
turer and wholesale dealer in spirituous liquors at Statesville, in the
state of North Carolina, and in the prosecution and conduct of his

said business, and, in the exercise of the right to engage in interstate

commerce, he had from time to time sold, shipped, and delivered
whiskys and other liquors to persons residing in states, other than the

state of North Carolina ; that in pursuance of his said business, and
in exercise of the rights conferred by and reserved in the constitu-
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tion and laws of the United States, on the 27th day of May, A. D.
389.5, he delivered one barrel of whisky, of the value of fifty-seven and
[909] =*/„„ dollars, to the Southern Railway Company, at Statesville.

in the state of North Carolina, to be transported by said company and
connecting lines to Charleston, in the state of South Carolina, marked
and consigned to Thomas Hartigan, but the title to said property still

remained in the plaintiff. (5) That on the 29th day of May, A. D. 1895,
while the said barrel of whisky was in transit, at Columbia, in the
state of South Carolina, and within this district, certain persons, to

the plaintiff unknown, without warrant of law, entered the cars of
the common carrier so engaged in the transporation of said fl-hisky

and of interstate commerce, and then and there took the said whisky
and carried the same away, and thereafter delivered and caused said
whisky to be delivered unto the defendant Frank M. Mixson, who
thereupon, and in furtherance of said combination and monopoly,
and in restraint of the trade and of interstate coimnerce, received the
same, and has retained and detained the same from the plaintiff.

(6) That the wrongful and unlawful acts of the said persons unknown,
and of the said Frank II. Mixson, as aforesaid, in the seizure and de-

tention of said whisky, was done in pursuance of the combination
and in furtherance of the monopoly aforesaid, and by and under the
directions of the other defendants, intending thereby to deter and pre-

vent the plaintiff from engaging in trade with the citizens and resi-

dents of the state of South Carolina, and to that extent to prevent
the plaintiff from engaging in interstate commerce, and for the pur-

pose of monopolizing the trade in spirituous liquors, in contravention
of the act of congress aforesaid. (7) That, by reason of the unlawful
seizure and dete~ntion of said whisky, the plaintiff has been greatly

injured, to his damage fifty-seven and 'Vwo dollars. Wherefore the
plaintiff demands judgment against the defendants for three times
the amount of his said damage, to wit, one hundred and seventy-one
and "/loo dollars, for a reasonable attorney's fee, and for his costs, as

provided in the act of congress aforesaid.

Murphy, Farroio d: Legare, for plaintiff.

Wm. A. Barher, Attorney-General of South Carolina, and

C. P. Townsend, Assistant Attorney-General, for defendants.

Si3i0NT0N, Circuit Judge.

This is an action brought under the seventh section of the

act of congress approved July 2, 1890, entitled "An act to

protect trade and commerce against unlawful restraints and

monopolies" (26 Stat. 209, c. 647). The section is in these

words

:

"Any person who shall be injured in his property or business by

any other person or corporation hj reason of anything forbidden or

declared to be unlawful by this act may sue therefor in any circuit

court of the United States in the district in which the defendant re-

sides or is found, without respect to the amount in controversy, and
shall recover three-fold the damages by him sustained and the costs

of the suit, including a reasonable counsel fee."
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The act declares

:

" Every contract, combination in the form of trust or otherwise, or
conspiracy in retraint of trade or commerce among the several states
or with foreign nations is hereby declared Illegal."

The cause of action set out in the complaint is on this

statute of 1890, and seeks the special remedy provided in the
statute. The relief is sought, not because the rights of the
plaintiff were violated, but because they were violated in

order to enforce and perpetuate a monopoly declared illegal

by this statute. The defendants interpose a demurrer on
two grounds: First, that on the face of the complaint this

court has no jurisdiction of the matters and things forming
the subject of this action ; second, that from the face of the

complaint it does not state facts sufficient to constitute a

cause of action cognizable in this court.

[910] THE JURISDICXrOX.

The first ground of demurrer was sustained in argument,

because this is an action against the state, and the state is a

necessary tiarty thereto. The act of 1890 strikes at contracts,

combinations, and conspiracies in restraint of or to monopo-
lize trade and commerce among the several states or with

foreig-n nations. U. S. y. E. 0. Knight Co., 156 U. S. 17,

15 Sup. Ct. 219. The complaint charges that the defend-

ants Evans, Tompkins, and Norton, styling themselves a

" State Board of Control," and Mixson, styling himself
" State Commissioner," together with divers other persons

to the plaintiff unknown, under the pretended authority of

an act of the legislature of South Carolina. " giving the

title of the act," combined to monopolize a certain part of

the trade and commerce among the states and foreign na-

tions, to wit, the trade in alcoholic liquids and liquors with

citizens of other states and foreign nations, to prevent their

importation into this state, and to discriminate against the

products and citizens of other states in favor of the products

and citizens of the state of South Carolina. This act of the

legislature of South Carolina, the complaint avers, is void

as in contravention of the act of 1890.

Does this act of the legislature of South Carolina authorize
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contracts or combinations in form of trust or otherwise, or

conspirac}' in restraint of trade or commerce among the

several states or with foreign nations? Does it create a

monopoly, and in whom? The answer to this question

must be found in the act. It is entitled "An act to further

declare the law in reference to and further regulate the

use, sale, consumption, transportation and disposition of alco-

holic liquids or liquors within the state of South Carolina

and to police the same," approved January 2, 1895. It is

impossible after examining this act to avoid the conclusion

that it declares in the state the monopoly in the purchase

and sale of alcoholic liquors. Not only so, but it protects

this monopoly in the state in every way possible and by

the most drastic methods. Every attempt to interfere with

this monopoly by the receiving, keeping, vending, giving

away, or mercantile use of alcoholic liquors, is made an

offense against the state, punishable by criminal proceed-

ings in her name in her courts. The governor, secretary of

state, and comptroller general are officially charged with

the direction and entorcement of this monopoly. The mo-

nopoly is not given to them. They have no pecuniary in-

terest whatever in it. All the pr.ofits of the monopoly go

to the state, to be used and applied for public purposes,

—

increase of her revenue. The close analysis made of the

act by the counsel for the plaintiff shows that this was
their conviction. They find that its manifest object is to

raise revenue, and not to jDrevent the consumption of liquor,

except that owned and furnished by the state; that $50,000

was ai^propriated from the public treasury for the purpose

of purchasing liquors and to enable- the state to go into

the business of buying and selling intoxicating liquors ; that

liquors are not contraband, except when not purchased from

n. dispenser,—that is, one who holds and sells for the state

;

that the act creates a monopoly. So, also, Chief Justice

Mclver, speaking for the majority of the supreme court

[911] of South Carolina, in McCullough v. Brown^ 41 S. C.

220. 19 S. E. 458, dissecting the dispensary law, says:

"The manifest object of the act is that the state shall monopolize
the entire traffic in intoxicating liquors, to the entire exclusion of all

Persons whomsoever, and this, too. for the purpose of profit to the state
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aud its goverumeutal agency. " * « yfe think it safe to say that
It is an act forbidding the mauufaeture or sale of intoxicating liquors
as a beverage within the limits of this state by any private indi-
vidual, and vesting the right to manufacture and sell such liquors in
the state exclusively, through certain designated officers and agents."

This act of the legislature of South Carolina evidently does

not create in nor give to any individuals the monopoly. It

gives it wholly and entirely to the state.

Now, the question to be decided is not as to the constitu-

tionality of this act, nor whether it be in the lawful exercise

of the police power, but whetlwr, in declaring and asserting

this monopoly in herself, and in assuming and controlling its

enforcement, the state comes within the provisions of the act

of congress of 1890. That act, as has been seen, declares

illegal every contract, combination in the form of a trust or

otherwise, or conspiracy in restraint of trade or commerce

among the several states or with foreign nations. But by

this act the state makes no contract, enters into no combina-

tion or conspiracy. She declares and asserts in herself the

monopoly in the purchase and sale of liquors. The section

of the act of 1890, sued upon, gives a right of action for any

injury by any other person or corporation. The state is not

a corporation. A corporation is a creature of the sovereign

power, deriving it> life from its creator. The state is a

sovereign having no derivative powers, exercising its sover-

eignty by divine right. The state gets none of its powers

from the general gov?rnment. It has bound itself l>y com-

pact with the other sovereign states not to exercise certain of

its sovereign rights, and has conceded these to the Union,

but in every other respect it retains all its sovereignty which

existed anterior to and independent of the Union. Nor can

it be said that the state is a person in the sense of this act.

Even were this the case, as the monopoly now complained of

is that of the state, no relief can be had without making the

state a party, and this destroys the jurisdiction of this court.

No opinion whatever is expressed as to the right of the plain-

tiff for violation of his common -law rights. In this pro-

ceeding and under the act of 1890 he must seek his remedy

against the holder of the monopoly; and, as in the present

case the monopoly is in the state, this court has no jurisdic-
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tion. The demnrrer is Hustainud, and the complahit is tli^-

missed.

As this case lias gone off on the demurrer, a copy of tlie

complaint is filed as an exhibit to the opinion.

[438] PEESCOTT & A. C. K. CO. v. ATCHISON, T. &
S. F. R. CO. ET AL.-

(Circuit Court, S. D. New York. .January 8, 189(i.

[7:j Fed., i:'.8.]

I'LEADINC—INTEKPKET.^TIGN OF COMPLAINT

—

DeMURKEB.—A COnipIaillt

is to lie interpreted as a wliole even on demurrer and on motion to

dismiss.''

Railroao Companies—Arrangements for Through Billing.—There

is no prinr-ipie of common law whicli forbids, a single railroad cor-

poration, or two or more of snch corporations, from selectin,?. from

two or more other corpcirations. one which they will employ as the

.igoufy by which they will send freight beyond their own lines, on

through bills of lading, or as their agent to receive freight, and

transmit it on through bills to their own lines, and without brealving

bulk ; and the right to make such selection is not taken away by

the interstate conmierce law. Netv York & N. Ry. Co. v. Neio YorJc

& N. E. R. Co., no Fed. 867, explained.

Contracts ix Restraint of Trade—Act July 2, 1890.—A contract by

which a railroad company arranges with another, to the exclusion

of still others, for the interchange of passengers and freight by

through tickets and bills of lading, is not a contract in unlawful

restraint of trade, within the meaning of the act of .July 2, 1800.

This was an action by the Prescott & Arizona Central Rail-

road Company against the Atchison, Tcpaka & Santa Fe

Railroad Company and other railroad corporation," and indi-

viduals for alleged unlawful discrimination in refusing to

accept freight from the plaintiff company, on through bills

o± lading, while such freight was accepted and. carried

on through bills, under a contract with other railroad com-

panies. The case was heard upon a motion, by all of the

i* Appeal to Circuit Court of Appeals, Second Circuit, dismissed be

cause not sued out within six months after entry of original judgment

(81 Fed.. 21.3). Not reprinted. Merely a matter of practice.

» Syllabus and statement copyrighted, 1896, by "West Publishing Co.
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defendants save one, to direct a verdict in their favor upon
the pleadings and opening, the remaining defendant asking
judgment in his favor on demurrer.

C. N. Sterry, for the motion.

Delos McOurdy, opposed.

Lacombe, Circuit Judge (orally).

In this case I have examined the authorities submitted

yesterday by the parties on both sides, and have reached the

conclusion that the motions to dismiss must be granted. I

am unable, however, in so brief a time to foi'mulate any
elaborate opinion; and it will be sufficient to indicate that

the lines of thought which lead to this conclusion may be

ascertained by reference to the cases of U. S. v. Tran^-Mis-

sovri Freight Ass'n, 7 C. C. A. 15, 58 Fed. 58, Little Rock d-

M. R. Go. V. St. Louis S. W. Ry. Co., 11 C. C. A. 417, 63 Fed.

776, and the Dtieter Watch-Case Co. Case, 14 C. C. A. 14,

66 Fed. 637; all three being opinions of circuit courts of

appeals.

All legislation interfering with the right of the individual,

whether he be a natural person or a corporation, to enter into

contracts or to exercise his preferences as to the persons with

whom he shall do business, should be cautiously construed.

It is legislation of a novel character, and should not be ex-

tended beyond the plain import of the language used by the

lawmakers. Stripped of the adjectives and of the averments

as to conclusions of law, the gist of this complaint is the

making of the particular contract known as " Exhibit A,"

and [439] the carrying out of that contract according to its

terms, coupled with the further set of facts that, in carrying

out that contract according to its terms, the parties thereto

necessarily ceased to continue with the plaintiff corporation

the relations which had existed before. That contract con-

templates, and the acts of the parties defendant set forth in

the complaint show, that what was done was to institute a

system of interchange of freight and interchange of passen-

gers by the new corporation to and with the other four de-

fendant corporations, and to cease, from and after the execu-

tion of that contract or some subsequent date, the further
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interchange of freight and passengers on through bills, and

by through tickets, with the plaintiff corporation. Now, it

is true that the complaint contains a single clause, at the

close of the sixty-ninth paragraph, which uses the words " by

utterly refusing to receive or deliver freight or passengers

to or from it." That language, taken in its full scope, im-

ports a refusal to receive freight, that had its origin on the

line of the Prescott & Arizona Central Railroad Company,

wherever and under whatever circumstances it was tendered.

But it is a fair rule of pleading that the complaint is to be

interpreted, even upon demurrer and upon motion to dismiss,

as a whole; and examining it a second time, after the argu-

ments yesterdaj', with great care, I am constrained to the

conclusion that the case which it makes out is the case stated

in general terms in the sixty-ninth paragraph, but set forth

specifically and distinctly in the seventy-eighth paragraph,

namely, " that the defendants have refused to accept or de-

liver local and interstate freight at said Seligman [or. Pres-

cott Junction] upon through billing from or to the line of

the plaintiff, in conjunction with the lines of said defendants,

although the said defendants now accept and deliver freight

upon through billing from or to the said defendant the Santa

Fe, Prescott & Phcenix." And the ilkxstrative cases which

are given under another of the paragraphs, the seventy-first,

indicate quite clearljr that the ground of complaint and the

case made by the bill is the refusal to deliver freight on

through bills, and without breaking bulk, to the plaintiff

corporation, or to receive freight from the plaintiff corpora-

tion without breaking bulk, and without rebilling, and the

same with regard to passengers,—the refusal to send passen-

gers on through tickets, or to accept through tickets with

passengers.

Now, I know of no principle of common law which forbids

an individual railroad corporation, or two or three or more
corporations, from selecting as to which one or two or niore

corporations they will employ, as auxiliary to their own
lines, as the agency by which they will send freight beyond
their own lines, or as their agent to receive freight on the

auxiliary line to be transmitted to their own line upon
through bills, and without breaking bulk. And I do not find
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in the interstate commerce law sufficient to warrant the con-

clusion that the law has been changed in that particular.

This court, sitting in May, 1892, at a term where the present

]udge sat, reached a somewhat different conclusion in New
York S N. By. Co. v. New York & N. E. B. Co., 50 Fed. 8G7.

Of that case it is to be said that the decision was to some
extent induced by the way [MO] in which the case came to

the court, after action by the interstate commerce commis-

sion, already partially accepted by both sides ; and, moreover,

there had not been at that time so exhaustive a judicial ex-

amination and exposition of the terms of the interstate com-

merce law as we now find in the authorities, notably in the

decisions of circuit courts of appeals. The conclusion is

reached, therefore, that this was not a contract in unlawful

restraint of trade, within the meaning of the act of July 2,

1890, for the reason that it was not so at common law, was
not made so by the interstate commerce statute, and that the

act of 1890, as indicated in the Dueber "Watch-Case Co. Case

and in the Trans-Missouri Case (which have been already

cited), is directed solely against contracts which would have

been unlawful before the passage of the act.

The further question as to whether the averments of the

complaint are sufficient, assuming that the court be in error

on this branch of the case, to make out a cause of action

against the individual directors, need not be considered.

The authorities cited by the defendants are very strongly in

support of their motion ; but the court prefers to put the de-

cision in this case upon the broader ground.

The motions, therefore, to dismiss as to John J. McCook
individually, as to the same as receiver of the Atchison, To-

peka & Santa Fe, as to the same as receiver of the Atlantic

& Pacific, as to the same as trustee of the Prescott & Arizona

Central Eailroad Company, as to Eussell Sage, as to Cecil

Baring, both individually, as to McCook and Crane, as exec-

utors of George C. Magoun, and as to John J. McCook, as

director of one or more of the railroads named, are granted;

and the demurrer of George J. Gould to the bill, on the

ground that it does not set forth facts sufficient to constitute

a cause of action, is sustained. Judgment is therefore di-

rected in favor of the moving parties for dismissal of the
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complaint, and the ordinary form of order on demurrer will

be signed when presented. An exception is granted as to

the whole disposition of the case, and exceptions separately

as to each one of the separate motions will be recorded. Stay

of 30 days to plaintiff.

[2361 NATIONAL HAEEOW CO. v. QUICK ET AL.

(Circuit Court of Appeals, seventh circuit. May 4, ISOG.)

L'i'4 Fed., 23G.]

[Decree of the Circuit Court (67 Fed., 130) dismissing the

bill for want of equity affirmed, but not upon any ground

having a ber.ring upon the anitrust law. Patent in question

held to be void.]

[802] THE CHAELES E. WISEWALL."

(District Court, N. D. New York. June 12, 1S9G.)

[74 Fed., 802.]

Monopolies—Act July 2, 1S90

—

Towage Sertioes.—One wlio requests

and accepts tlie services of a tug for towage purposes cannot escape

paying the reasonable value of tUe services rendered, on the ground

tliat tlie tug owners are members of an association wUicli is illegal

under the act of July 2, ISOO, relating to trusts and monopolies.!'

This was a libel in rem by certain tug owners against the

steam dredge Charles E. AVisewall to recover the value of

certain services rendered by their tugs in towing the dredge.

On final hearing.

Joseph A. Lawson and Isaac N. Laicson, for libelants.

TF. Frotlnngham, for claimant.

a Decree atlirnied by Circuit Court of Appeals, Second Circuit, March

2, 1S08 (.SG Fed., GTl). See p. SoO, where the case is entitled "The
Charles E. Wiswall."
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CoxE, District Judge (orally).

The proof shows conclusively that during the summer of

1895, the tugs mentioned in the libel, rendered services to

the claimant's dredge in sums aggregating several hundred
dollars. The claimant seeks to avoid payment for the serv-

ices thus requested and accepted by him, upon the ground
that the tug owners were members of an association which
was illegal and void under the act of July 2, 1890. The
courts have found it very difficult to apply the indefinite

generalities of this act to the facts of any given case. Pres-

cott d- A. C. R. Co. v. Atchison, T. <& S. F. R. Co., 73 Fed.

438, and cases cited. Assuming, however, in order to avoid

argument, that the agreement by which the tugs undertook

to act in unison Avas prohibited by the act, as being in re-

straint of trade, my present impression is that this assump-

tion will not aid the claimant. He should not be permitted

to repudiate his just debts to the individual tugs because

their association was illegal. Having asked for their serv-

ices, and having accepted the benefit thereof, he should pay.

Counsel for the claimant asked for additional time in which

to present authorities to establish the proposition that the

towage contracts were void aiid in restraint of trade because

the agreement by which the tugs were associated was void for

that reason. The au- [803 J thorities furnished fail, in my
judgment, to meet the point in question. It is a mistake to

confound the two contracts. An agreement by the tug May-
flower to tow the dredge Wisewall, for a reasonable sum, from

Albany to Troy, is not void because the Mayflower is asso-

ciated with other tugs to regulate the price of towing at

Albany. Should the claimant purchase a pair of trousers

at an Albany clothing shop he would find it difficult to avoid

paying their actual market value because the vendor and

other tailors of that city had combined to keep up prices.

So when he employs the Albany tugs during an entire season

and receives services worth, upon the present proof, over

$900, he should not be permitted to disavow his just obliga-

tions upon a pretext so illogical. The tugs do not ask that

the dredge shall pay any more than their services are actually

11808—VOL 1—06 M 39
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worth. If thej' are worth less than $924 demanded in the

libel, it is still open for the claimant to show it. But it is

unnecewMiry to pursue the subject further. Above and be-

yond every other consideration stands the indisputable fact

that the tugs rendered valuable services to the dredge at her

request. These debts she should pay. To permit her to

escape would be aiding a scheme of repudiation. The tugs

are entitled to a decree. Unless there is a reasonable prospect

that the claimant can produce testimony reducing the amount

proved to be due, a reference would seem unnecessary. How-
ever, if the claimant desires it a reference will be ordered.

The libelants may amend the libel in the respects heretofore

suggested if on reflection thej' desire to do so.

[667] NATIONAL HAREOW CO. v. HENCH ET AL."

(Circuit Court, B. D. Pennsylvania. August 25, 1896.)

[7G Fed., GG7.]

Monopolies—Combination of Patent Owners.—A combination

among manufacturers of spring-tooth harrows, by which each manu-

facturer assigns to a corporation organized for the purpose the

patents under which he is operating, and talies baclj an exclusive

license to make and sell the same style of harrows previously made
by him, and no other, all the parties being bound to sell at uniform

prices, held to be an unlawful combination for the enhancement of

prices, and in restraint of trade.'

Risley, Robinson c& Love, for complainant.

Strawhridge c& Taylor and John G. Johnson, fof defend-

ants.

AcHESON, Circuit Judge.

The plaintiff, the National Harrow Company, seeks an

injunction restraining the defendants, Hench &, Dromgold,

from selling float spring-tooth harrows, harrow frames, and

attachments applicable thereto, upon more favorable terms

oAfflrmed by Circuit Court of Appeals, Third Circuit (83 Fed., 36).

See p. 742. A similarly entitled case (84 Fed., 226), p. 746, is another

suit, brought in the Circuit Court, N. D. of New York.

6 Syllabus copyrighted, 1896, by West Publishing Co.
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as to price to purchasers thereof than the prices stipulated in
two license contracts annexed to the bill, and a decree for the
specific enforcement of said contracts, and for an accounting
at the rate of five dollars for each harrow, etc., sold in viola-

tion of the terms of said license contracts.

Several defenses are insisted on, but in the view I take of
the case it will be necessary to discuss only one of them,
namely, that these license contracts are in unreasonable re-

straint of trade, and are part of an unlawful combination to

control the manufacture of an important article of com-
merce, to destroy competition in the- [668] sale thereof, and
maintain high prices. The National Harrow Company, a

corporation of the state of New York,—to whose contract

rights and general purposes the plaintiff, a subsequently cre-

ated New Jersey corporation, has succeeded,—originated in

a written agreement between a number of leading and dis-

tinct manufacturers, under various United States letters pat-

ent of float spring-tooth harrows, whereby it was agreed that

they should organize a corporation under the laws of New
York, and would assign to the corporation all United States

letters patent which they respectively then owned or should

thereafter acquire relating to float spring-tooth harrows, and
the good will of their business in such harrows, and that they

would not thereafter be interested in the manufacture or sale

of such harrows, except as agents or licensees of the corpora-

tion ; that the corporation should issue to the persons, firms,

and corporations, respectively, so assigning to it their said

patents and the good will of their business, exclusive licenses

to manufacture and sell upon their own account, subject to

uniform terms and conditions, the same style of harrows

which they were making and selling just prior to the agree-

ment, and that the corporation itself would not manufacture

and sell any style of harrows covered by its licenses; that

each licensee should pay to the corporation one dollar on

every float spring-tooth harrow manufactured and sold by

such licensee, and that each person, firm, or corporation

transferring to the corporation the good will of their float

spring-tooth harrow business, and their patents relating

thereto, should receive in payment therefor the value thereof

as agreed upon or as fixed by arbitration in paid-up stock of
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the corporation. The agreement in the first instance was
signed by six different manufacturers, but the contract con-

templated and provided that others should come iilto the ar-

rangement and become parties thereto. Accordingly, other

manufacturers of float spring-tooth harrows soon joined the

combination, which then embraced 22 different persons, firms,

or corporations. Thus, almost the entire output of float

spring-tooth harrows made in the United States was brought

under the regulation and control of this organization, its

licensees manufacturing and sellilig at least 90 per cent,

thereof.

The defendants were the owners of two United States let-

ters patent relating to float spring-tooth harrows, under

which they had been manufacturing and selling harrows.

They joined the combination, and, agreeabl)' to the provi-

sions of the aboA'e-recited agreement, they assigned to the

New York corporation their patents, and that corporation

then issued to the defendants a license to manufacture and

sell their old style of harrows. The New Jersey corporation,

which was formed in furtherance of the general scheme, is-

sued to the defendants a second license on terms and condi-

tions substantially like the former license. These are the

two license contracts here sued on. The following stated

provisions are common to both licenses: The defendants

agree not to sell float spring-tooth harrows, float spring-tooth

harrow frames without teeth, or attachments applicable

thereto, at less prices or on more favorable terms of payment

and delivery to the purchasers [669] than as is set forth in

the schedule annexed to the license, unless the licensor should

reduce the selling prices and make more favorable terms for

purchasers, and that the defendants will not directly or indi-

rectly manufacture or sell any other float spring-tooth har-

roAvs, etc., than those which they are thus licensed to sell and

market, except for another licensee, and then only of such

style as he is licensed to manufacture and sell. They agree

to pay to the corporation one dollar upon each float spring-

tooth harrow, etc., manufactured and sold by them agreeably

to the terms of the license, and the sum of five dollars as liqui-

dated damages for every harrow, etc., manufactured or sold

by them contrary to the terms and provisions of the license.
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and the corporation agrees to defend all suits for alleged in-

fringement brought against the licensees. All the licenses

issued by the corporation are upon the like terms and condi-

tions.

It will be perceiA^ed that the corporation through whose
instrumentality the purposes of the combination are effected

is simply clothed with the legal title to the assigned patents,

while the several assignors are invested with the exclusive

right to manufacture and sell their old style of harrows
under their own patents; but all of them must sell at uni-

form prices and upon the same terms, without respect to

cost or the merits of their resj^ective styles of harrows, and
all the members of the combination are strictly forbidden

to manufacture or sell any other style or kind of float spring-

tooth harrow than they are thus licensed to make and sell.

Xow, it is quite evident to me, as well by the papers them-

selves as from the testimony of witnesses, that this scheme

was devised for the purpose of regulating and enhancing

prices for float spring-tooth harrows, and controlling the

manufacture thereof throughout the whole country, and that

the combination, especiallj^ by force of the numbers engaged

therein, tends to stifle all competition in an important branch

of business. I am not aware that such a far-reaching com-

bination as is here disclosed has ever been judicially sus-

tained. On the contrary, the courts have repeatedly ad-

judged combinations between a number of persons engaged

in the same general business to prevent competition among
themselves, and maintain prices, to be against sound public

policy, and therefore illegal. Morris Run Coal Go. v. Bm^-

clay Goal Go., 68 Pa. St. 17.3; Pittsburg Garbon Go. v. Mc-

Millin, 119 N. y. 46, 23 N. E. 530; Merz GapsnJe Go. v.

United States Capsule Co.., 67 Fed. 414; Nester v. Breioing

Co., 161 Pa. St. 473. 20 Atl. 102.

I am not able to concur in the view that the principle of

these cases is inapplicable here, because the agreement in

question involves patents. It is true that a patentee has the

exclusive control of his invention during the life of the

patent. He may practice the invention or not, as he sees

fit, and he may grant to others licenses upon his own terms.

But where, as was the case here, a large number of inde-
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pendent manufacturing 'concerns are engaged in making and

selling, under different patents and in various forms, an ex-

tensively used article, competition between them is the nat-

ural and inevitable result, and thereby the public interest is

pro- |670] moted. Therefore, a combination between such

manufacturers, which imposes a widespread restraint upon

the trade, and destroys competition, is as injurious to the

community, and as obnoxious to sound public policy, as if

the confederates were dealing in unpatented articles. To
the present case may well be applied the remarks of the su-

preme court of Pennsylvania in Morris limi Coal Go. v.

Barclay Coal Co., supra: " This combination has a power in

its confederated form which no individual action can con-

fer." By the united action of more than a score of different

manufacturers, natural and salutary competition is de-

stroyed. To sanction such a result, because accomplished

by a combination of patentees, would be, I think, to pervert

the patent laws. ^Moreover, it is to be noted that under these

license contracts the licensees can onlj' make or sell their own
specific form of harrow. All other forms, whether patented

or unijatented, are prohibited to them. For this interdiction

there is no justification. In the case of Harrotv Co. v. Quick,

70 O. G. 1574, 07 Fed. 130, Judge Baker expressed the

opinion that this combination Avas unlawful, and against

sound public policy. I am constrained to regard the license

contracts sued on as part of an illegal combination, and in

unwarrantable restraint of trade. I must, therefore, deny

the plaintiff the relief sought. The other defenses I need

not consider.

The matter of the cross bill was not much noticed by coun-

sel, if discussed at all. My conclusion is that the plaintiffs

therein have not shown themselves to be entitled to affirma-

tive relief. They entered into this combination voluntarily.

The preliminarj' agreement does not remain executory in

any particular. These cross plaintiffs do not owe any duty

or service to the public, the performance of which is hin-

dered by an imjjrovident and unlawful contract. No special

ground for equitable relief is disclosed by the cross bill, and

the plaintiffs therein do not require a decree of cancellation

in order to defend against suits based upon the license con-
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tracts. The cross bill will be dismissed, without prejudice
to the right of the plaintiffs therein to defend against suits,

or their right to maintain a bill should circumstances or

exigencies arise to justifj^ equitable interposition.

Let a decree be drawn in conformity with the views ex-

pressed in the foregoing opinion.

[8951 UNITED STATES v. JOINT TRAFFIC
ASS'N.=

(Cu-cuit Court, S. D. New York. May 28, 1896.)

[76 Fed., 895.]

Raxleoads—Joint Teaffic Associations—Inteestate Commeece
Law.—A combination of railroad companies into joint traffic asso-

ciations, under articles of agreement by which each road carries the

freight it may get, over its own line, at its own rates, and has the

earnings to itself, though providing proportional rates, or propor-

tional division of traffic, is not a pooling of traffic on freights, or

division of net proceeds of earnings, within the prohibitions of the

interstate commerce Law, nor of the act of 1890 (26 Stat. 209)

against unlawful restraints and monopolies.*

Same—Jueisdiction of Fedeeal Couets.—The United States cannot

maintain a bill in equity to restrain an association of railroads from

carrying into effect an agreement alleged to be illegal under the

interstate commerce law, when it appears that it did not grant the

charter of, and has no proprietary interest in, any of the roads. Its

right is to prosecute for breaches of the law, not to provide remedies.

This was a bill in equity, filed by the United States against

the Joint Traffic Association to enjoin alleged violations of

the interstate commerce law.

Wallace Macfarlane, United States Attorney.

James C. Garter and Edward J. Phelps {George F. Ed-

munds^ on brief) , for defendants.

J Affirmed by Circuit Court of Appeals, Second Circuit (89 Fed.,

1020). Memorandum decision. See p. 869. Reversed by Supreme

Court United States (171 U. S., 505). See p. 860,
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Wheeler. District Judge.

Tlie interstate commerce law (24 Stat. 379) provides:

" Sec. 5. That it shall be unlawful for any common carrier subject

to the provisions of this act to enter into any contract, agreement, or
combination with any other common carrier or carriers for the pooling
of freights of different and competing railroads, or to divide between
them the aggregate or net proceeds of the earnings of such railroads,

or any portion thereof ; and in any [896] case of an agreement for the
pooling of freights as aforesaid, each day of its continuance shall be
deemed a separate offence."

The act of 1890 against unlawful restraints and monopo-

lies (26 Stat. 209) provides:

" Section 1. Everj- contract, combination in the form of trust or

otherwise, or conspiracy in restraint of trade or commerce among the
several states, or with foreign nations is hereby declared illegal."

The 32 railroad companies defendants, immensely engaged

in competitive interstate commerce, have made an arrange-

ment forming this Joint Traffic Association, with a board of

nine managers, consisting of one each from the Baltimore &
Ohio, Chesapeake & Ohio, Erie, Grand Trunk, Lackawanna,

Lehigh Valley, Pennsylvania, Vanderbilt, and Wabash sys-

tems; and with jurisdiction over competitive traffic which

passes to, from, or through the western termini of the

trunk lines, viz. Toronto, Can., Suspension Bridge, Niagara

Falls, Tonawanda, Black Rock, Buffalo, East Buffalo, Buf-

falo Junction, Dunkirk and Salamanca, N. Y. ; Erie, Pitts-

burgh, and Allegheny, Pa. ; Bellaire, O. ; Wheeling, Parkers-

burg, Charleston, and Kenova, W. Va. ; and Ashland, Ky.

;

and such other points as may hereafter be designated by the

managers as such termini. The arrangement provides as to

rates, fares, charges, and rules (article 7) :

" Section 1. The duly-published schedules of rates, fares, and charges,

and the rules applicable thereto, now in force, and authorized by the
companies parties hereto, upon the traffic covered by this agreement
(and filed with the interslsite commerce commission as to such of

said traffic as is interstate), are hereby reaffirmed by the companies
composing the association ; and the companies parties hereto shall,

within ten days after this agreement becomes effective, file with the

managers copies of all such schedules of rates, fare.s, and charges,

and the rules applicable thereto.
" Sec. 2. The managers shall, from time to time, recommend such

changes in said rates, fares, charges, and rules as may be reasonable
and just, and necessary for governing the traffic covered by this agree-

ment, and for protecting the interests of the parties hereto therein,

and the failure to observe such recommendations by any party hereto

as and when made shall be deemed a violation of this agreement.
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No company party hereto shall, through any of its officers or agents,
deviate from or change the rates, fares, charges, or rules herein
reaffirmed or so recommended by the managers, except by a resolu-
tion of its board. The action of such board shall not affect the rates,
fares, charges, or rules disapproved, except to the extent of its inter-
est therein over its own road. A copy of the resolution of the board
of any company party hereto authorizing any such change shall be
immediately forwarded by the company making the same to the man-
agers, and such change shall not become effective until thirty days
after the receipt of such resolution by the managers. The managers,
upon receiving such notice, shall act promptly upon the same for the
protection of the parties hereto.

*' Sec. 3. The powers conferred upon the managers shall be so eon-
trued and exercised as not to permit violation of the interstate com-
merce act or any other law applicable to the premises, or any provi-
sion of the charters or the laws applicable to any of the companies
parties hereto ; and the managers shall co-operate with the inter-

state commerce commission to secure stability and uniformity in the
rates, fares, charges, and rules established hereunder."

It also provides, as to competitive traflic (article 8) :

" The managers are charged with the dutj' of securing to each com-
pany party hereto equitable proportions of the competitive traffic cov-

ered by this agreement so far as can be legally done ; and the control

of all persons acting as contracting and soliciting freight and pas-
senger agents in relation to [897] the traffic covered with due regard
to the relative interests involved, and the number of such persons to

be employed, is given to the managers."

This bill is brought at the request of the interstate com-

merce commission, under the direction of the attorney gen-

eral, by the district attorney of the United States for this

district, against this agreement, as made, without counting

upon any statutes, or alleging anything actually done under

it to be of itself unlawful otherwise than because so done.

The answer denies, as a conclusion, any illegality within or

under the agreement; and, as a matter of fact, anything un-

lawful outside of or beyond it. The case has been heard

upon the bill and answer, and so is made to turn upon the

question of the legality or illegality of the contract, and

upon the right of the United States, as plaintiff, to maintain

this suit, if it is illegal. The provisions of the contract

stated are understood to be the ones challenged as being con-

trary to the statutes quoted.

The restraint and monopoly act expressly authorizes sucli

i. proceeding in equity as this to prevent its violation, and

this suit is well maintained if this contract is within it.

Railroads are not expressly named in this act, and are said

in argument not to be within its terms. No one is so named

;
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but it applies to all contracts and combinations in restraint

of trade or commerce among the states. Railroads do not

trade among the states, but they carry for those who do;

and what would restrain their so carrying would seem to bo

a restraint of such commerce.

These provisions of the contract do not provide for lesson-

ing the number of carriers ; nor their facilities ; nor for rais-

ing their rates, except expressly by its terras not contrai'y

to law, and therefore not beyond what are reasonable. The
interstate commerce law (section 1) requires all rates to be

reasonable, and the making of reasonable and lawful rates

upon carriage in any traffic cannot be any restraint in law

upon such traffic. V. 8. v. Trans-Missouri Freight Ass^n,

53 Fed. 440; Id., 7 C C A. 15, 58 Fed. 58.' The so-

liciting of custom is no part of the duty of common carriers,

and dispensing with soliciting agents, or with the control of

them, cannot be illegal, nor an agreement to do so be an

illegal contract. As this case rests wholly upon the con-

tract as made, and not upon anything actually done under

color of or beyond it, and each road is left hj it to carry on

its own business within lawful limits as before, no imlawful

restraint of commerce seems to be provided for by it ; and no

ground for relief under that statute of 1890 is made out.

'Xo provision is made by the interstate commerce law for

enforcing its provisions in equity, except to carry out orders

of the commission; and authority for this suit to restrain

any vitjlation of that law must appear otherwise, or fail.

That governments and states exercising general municipal

control over the people, their property, their rights and their

convenience, may, by their law officers, maintain suits in

equitj' to restrain actual nuisances to ways, parks, commons,

and the like, which are injurious to the common I'ights of all

to their enjoyment, is not to be questioned. The United

States government is limited in such control to such particu-

lar suljjects as are committed to it, which include, of course,

interstate and foreign commerce, car- [898] rying the mails,

and such. These railroads are not federal instruments, al-

though they may be, and probably are, engaged in the busi-

ness of, and are within control of the laws of, the govern-

ment to some extent. As so engaged, no nuisance would be
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federal till it should become actual by obstructing these

functions. In re Dels, 158 U. S. 564, 15 Sup. Ct. 900. This
contract, if illegal, is intangible, and is not alleged or

claimed to have obstructed the roads for government pur-
poses in any manner whatever.

The United States may maintain a bill in equity to repeal

a patent for land
( U. S. v. San Jacinto Tin Co., 125 U. S.

273, 8 Sup. Ct. 850), or a patent for an invention {V. 8. v.

Imerican Bell Tel. Co., 128 U. S. 315, 9 Sup. Ct. 90) ; and
a state to protect its interest in components of the soil under
its navigable waters (Ooosaw Min. Co. v. South Carolina.

144 U. S. 550, 12 Sup. Ct. 689), or to prevent abuse of

charters granted by it {Attorney General v. Railroad Com-
panies, 35 Wis. 524), because of the interest in the property

as proprietor, or in the grant as a party to it. But here the

United States are not alleged, or understood, to have granted

the charters of, or to have any proprietary interest in, any
of these railroads ; or to have any other concern about them
in any respect involved here, but to have its prohibitory

statutes for regulating commerce between the states respected

and obe3'ed, the same as those against counterfeiting, or

tampering with the mails, should be. Breaches of such

statutes are misdemeanors punishable by indictment or in-

formation, and that merely such are not preventable in equity

is elementary. A plaintiff in equity for relief by injunction

should have some right or interest in the subject of pre-

vention, or.be given express authority to proceed in that way
by statute. Authority is given to the interstate commerce

commission to have proceedings for the enforcement of that

law taken and prosecuted, but that is understood to refer to

the usual and appropriate proceedings in such cases, and

seems not to authorize any that Avere unknown before. The
right given here to that commission is to prosecute rights,

but not to provide remedies. If this is erroneous, only such

agreements are prohibited as are for the pooling of freights,

or dividing aggregate or net proceeds of earnings. So far

as this agreement goes, each road carries the freights it may
get, over its own line, at its own rates, however fixed,

and has the proceeds, net or other, of the earnings to itself.

Very able judicial opinions and learned commentaries and

Digitized by Microsoft®



620 71 FEDERAL BEPOETEE, 1.

Syllabus.

disquisitions upon pooling, too numerous for separate notice

herein, have been referred to, but none make it include what

is left in wholly separate channels. Provision for reasonable,

although equal or proportional, rates for each carrier, or for

a just and proportional rate for each carrier, or for a just

and proportional division of traffic among carriers, does not

seem to be either a pooling of their traffic or freights, or a

division of the net proceeds of their earnings, in any sense.

This statement of reasons seems quite inadequate to the

very full and able argument upon which this case has on each

side been presented, but these conclusions have been reached

upon full consideration of all, so far as understood; and,

as they appear to be sufficient for the disposition of the case,

no more is attempted. Bill dismissed.

[1] GREER, MILLS & CO. v. STOLLER ET AL.

(Circuit Court, W. D. Missouri, W. D. November 6, 1896.)

[77 Fed., 1.]

Fedeeax Courts—Jurisdiction—Nonresidents of District—Monopo-
lies.—A bill by members of .i business exchange to enjoin the boarcl

of directors from enforcing against them certain by-laws of the asso-

ciation on the ground that the same are illegal, as being in restraint

of trade and commerce, cannot be based upon the "Anti-Trust Law "

of July 2, 1890 (26 Stat. 209) ; for the right given by section 4

thereof to bring suits for injunction is limited to suits instituted on

behalf of the government. Therefore the authority given by section

5, to bring in nonresidents of the district, cannot be availed of in

private suits, and the court can acquire no jurisdiction over them."

Parties to Actions—Directors of Unincorporated Associations.—
All the directors of an unincorporated association are necessary

liarties to a suit against it arising out of contractual relations, even

though a less number are authorized by the association to transact

business.

Voluntary Associations—Suspension of Members.—Where a mem-
ber of, a voluntary association has been suspended by the directors

for nonpayment of a fine for violation of the by-laws, his action to

be restored to the privileges of membership is founded upon the con-

tract between himself and the association, which he must either

accept in its entirety or repudiate. He does not occupy the position

of a stranger injured by the acts of co-trespassers.

12 Syllabus copyrighted, 1896, by West Publishing Co.
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This is a bill in equity seeking to enjoin the defendants
from doing certain specified acts. The complainant is a non-
resident of the state. The respondents constitute the board
of directors of the Kansas City Live-Stock Exchange, a vol-

untary business association of this district.

The general objects of this association, as declared in its articles of
association, are "for the puriJo>e of organizing and maintaining a
business exchange, not for pecuniary profit or gain, nor for the trans-
action of business, but to promote and protect all interests connected
with the buying and selling of live stock at the Kansas City Stock
Yards, and to promulgate and enforce amongst the members correct
and high moral principles in the transaction of business." By sub-
scribing thereto, the members agreed with each other to faithfully
observe and be bound by the rules and by-laws of the association.
The complainant became a member thereof, and participated in the
proceedings and business of the association for a [2] long time prior
to the institution of this suit. For an alleged violation of the by-laws
of the association it was, in accordance with the provisions of such
by-laws, tried by the governing board of the association, and, being
by them found guilty, was sentenced to pay a fine of $1,000, and sus-
pended until the said fine should be paid. Refusing to comply there-
with, the board of directors, as authorized by the by-laws of the asso-
ciation, sought, by giving public notice thereof on the billboards of
the association and otherwise, to induce the members of the associa-
tion to cease to do business with the complainant as a member of the
association, and to obstruct its business operation as a member of
the association, by denying it the privilege of members in selling stock
on commission through the exchange. Thereupon it brought this bill

in equity, setting out in detail its grievances, alleging that the by-laws
thus sought to be enforced against it are illegal, being in restraint of
trade and commerece, and tending to create a monopoly by the said
board in the live-stock business at said stock yards, and charging
the defendants with attempting to enforce against it what is termed
a " boycott." The bill alleges that the complainant gave notice to the
board of the withdrawal of its assent hitherto given to the by-laws
complained of ; and it asks to have the respondents enjoined from fur-

ther attempting to enforce said by-laws and said penalty and order of
suspension against it, and from further interfering with the business
as a member of the said association or othei'wise, and from publishing
such notices or otherwise of the f.".ct of said suspension, and from
requiring other members of the association to cease to do business as
such with the complainant, and for general relief. The bill discloses

that the association is composed of about 300 members, the price of
membership at this time being $1,000 ; and that the defendants con-
stitute the board of directors of the association ; all of which board are
resident Citizens of this district, except the respondent Hanna, who
is a citizen of the state of Kansas. Hanna has filed a motion to be
discharged herefrom for want of jurisdiction over him, while the other
defendants move to dissolve the temporary injunction granted hereto-

fore herein, for the reason, inter alia, that because of the want of

jurisdiction over said Hanna all the necessary parties are not before
the court to authorize it to proceed to final decree. Other essential

facts appear in the following opinion.

Mills, Smith c& Hohis, Lathrop, Morrow, Fox (& Moore,

and Albert H. Horton, for complainant.
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Hutohings (& Keplinger, McGrew, Watson (& Watson, and

Karnes, Holmes c& Krauthoff, for defendants.

Philips, District Judge (after stating the facts).

The defendant Hanna being a nonresident of the state,

this court can acquire no jurisdiction over him against his

consent, unless it can be maintained that this action is predi-

cable of the act of congress of July 2, 1890, entitled " An act

to protect trade and commerce against unlawful restraints

and monopolies." 26 Stat. 209. By the fifth section of this

act, the court, whenever the ends of justice require it, may
bring before it other parties by summons, " whether they

reside in the district in which the court is held or not." Can
a private citizen, for a redress of a private grievance, main-

tain a bill in equity for an injunction under this act? The
things forbidden by the act are declared to be criminal of-

fenses against the government of the United States. By
the fourth section, the jurisdiction is conferred upon the

circuit courts of the United States to prevent and restrain

the violations of this act, " and it shall be the duty of the

several district attorneys of the United States in their re-

spective districts, under the direction of the attorney general,

to institute proceedings in equity to prevent and restrain

such violations ; such proceedings may be by way of petition

setting forth the case and praying that such violations shall

be enjoined [3] or otherwise prohibited." Section 7 gives

to the private person " injured in his business or property

by any other person or corporation by reason of anything

forbidden, or declared to be unlawful by this act," a right

to sue in a circuit court of the United States in the district

in which the defendant resides or is found for threefold

damages by him sustained. The statute, being highly penal

in its character, must be strictly construed; and, having

created a new offense, and imposed new liabilities, and hav-

ing provided the modes of redress to the public and the

private citizen, by established rules of construction, these

remedies are exclusive of all others. Suth. St. Const. §§
392-394, 399; Riddick v. Governor, 1 Mo. 147; Stafford v.

Ingersol, 3 Hill, 38; Chandler v. Hanna, 73 Ala., 390.

While there has been some contrariety of opinion among
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judges as to whether or not the right of injunction to a

private citizen is accorded by this statute, my conclusion
is that the right is limited by the fourth section to injunc-

tion at the relation of the district attorney, and that the
seventh section gives to the private citizen his only remedy.
Blinclell v. Hagan, 54 Fed. 40, 41; Id., 6 C. C. A. 8G, 56
Fed. 696; Pidcock v. Hamngton, 64 Fed. 821. Therefore
Hanna has a right to insist that he cannot be sued in this

jurisdiction. In re Keasbey & Mattison Co., 16 Sup. Ct.

273-275. The motion to dismiss on behalf of the defendant
Hanna is therefore sustained on the ground of his non-
residence.

The question, then, occurs, can this suit proceed without

his presence as a party? In other words, is he a necessary

party? The Kansas City lave-Stock Exchange is an unin-

corporated voluntary association composed of about 300

members. Such associations of individuals, in respect of

their rights and liabilities, are generally regarded as mere
partnerships. Dicey, in his work on Parties, says

:

"An unincorporated company is fundamentally a large partnership,
from whicb it differs mainly in the following particulars, viz. : that
it is not bound by the acts of the individual partners, but only by
those of its directors or managers ; that shares in it are transferable

;

and that it is not dissolved by the retirement, death, bankruptcy,
etc., of its individual members." Page 149.

As said in Phipps v. Jones, 59 Am. Dec. 711

:

" Suits by and against such associations cannot at common law be
brought and maintained in the name of the association, or in the name
of its agents or trustees. Curd v. Wallace, 32 Am. Dec. 85; Schuetzen
Bund v. Agitations Verein, 44 Mich. 313, 6 N. W. 675. But actions
must be brought and maintained in the names of all the members.
* * * On the ground that they have a common interest, members
of a voluntar.y unincorporated association are entitled to join in a
suit in regard to matters pertaining to or affecting such interest.

Mears v. MouUon, 30 Md. 142."

The individual members of such associations retain all

their original autonomy, except in so far as they may, by

consent to the articles of association, have surrendered such

right. In the absence of such assent, not even a majority

of the associates could bind the individual member. His

judgment would remain independent. A proceeding, there-

fore, to control the action of and bind the associates, must

be directed against the whole membership. But where, as
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in this instance, the executive administra- [4] tion of the

business affairs of the association is by articles of agreement

committed to a designated board of less number than the

whole, it ma}' be conceded that a judicial proceeding against

the association may be maintained by summons against such

board.

Rule 1 of the association, referred to in the bill of com-

plaint, vests the government of the exchange in a board of

11 directors, composed of the president and vice president of

the association, 7 members of which shall constitute a quorum

for the transaction of business. Unquestionably, but for the

provision clothing the number 7 with the functions of gov-

ernment, it would require the pi'esence and co-operation of

the whole 11 to transact any business. But this 7 must not

only be present, assembled as a board, to perform any official

act [Hay-Press Co. v. Derol, 72 Fed. loc. cit. 721, 722), but

they are clothed with the functions of acting for and repre-

senting the board only for the transaction of business of the

association, and not for any other purpose. It does not au-

thorize affirmative action against the association by notice to

seven of the directors. As to third persons moving against

the association to bind the constituent members, notice must

be given to all. As said in People v. Batohelor, 22 N. Y. 134:

" It is not only a plain dictate of reason, but a general rule of law,
that no power or function intrusted to a body consisting of a number
of persons can be legal without notice to all the members composing
such body."

See, also, 1 Mor. Priv. Corp. (2d Ed.) §§ 479-532.

In McGreary v. Chandler, 58 Me. 538, which was an action

served on a portion of the directors of a voluntary asssocia-

tion, the court said

:

" The Machias Mining Company is a voluntary association of indi-

viduals, and not a corporation under the laws of the state. The
defendants are members, and assume to act as its directors, and as

such to bind the association. If they have bound the association, as

they purport to have done, all its members are bound by and liable

upon their contracts. A suit in such case would be against all the

members. In the present case it is against three of the associates

only."

The question under consideration was passed upon in Wall

V. Thomas, 41 Fed. 620. The suit was by a member of an

unincorporated association, whose management was intrusted
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to nine trustees. The bill charged the trustees with misman-
agement of the affairs of the association, and asked for an
injunction. Only four of the trustees were summoned, pre-
sumably because the others were nonresidents of the district.

It is true, the defendants summoned were less than a majority
of the trustees, but the logic of the ruling was that all of the
trustees were necessary parties, and therefore the bill could
not be entertained. The court said

:

" If tbe defendants are enjoined, their co-trustees will to that extent
be crippled, and may be wholly prevented from doing what they pro-
pose. What IS proposed to be done may be lawful and authorized,
and, indeed, essential to the protection of the great interests with the
management of which the trustees are charged. It is not enough that,
accordmg to the averments of the bill, these things are unauthorized,
and a breach of trust, because the absent trustees have the right to be
heard before these averments are taken as true against them. And
they cannot be assumed to he true as the basis for a decree until all
those who have a right to challenge them have been given an oppor-
tunity to do so. A contrary rule would put it in the power of a
minority of unfaithful trustees, by collusion [5] with a beneficiary
whose interests might not lie with those of other beneficiaries, to
defeat the performance of legitimate and exigent official duties by
.faithful trustees."

The logic of the opinion clearly shows that it is just as in-

competent to undertake to bind the body of trustees by a pro-

ceeding against six as it would be against three, for the

learned judge says:

" Succinctly stated, the court is called upon to adjudge not only that
the defendants have abused their trust, but also that the absent trus-
tees have done so, and to decree that what the absent trustees pro-
pose to-do is unauthorized and unlawful. While the absent trustees
would not be bound by such a decree, it could not be made without
embarrassing, and perhaps defeating, their contemplated action, be-
cause it would deprive them of the co-operation of their co-trustees."

The court then proceeds to argue that, if the injunction

would prevent the absent trustees from taking any action, it

should not be granted without giving such absent party an

opportunity to be heard; and that-such a suit would be an

attempt by indirection " to control the management of a

trust fund without giving some of those who are charged

with the duty of managing it a right to be heard."

This is a wholesome rule. As applied to business corpora-

tions whose management by charter is committed to a board

of directors, the courts, with unyielding decision, have re-

quired that all acts of such trustees affecting the property

11808—VOL 1—06 M—40
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of the corporation, and all acts of an administrative char-

acter should be performed by them when assembled as a

board, so that their action should be a unit, and the result

of deliberation with that mutual interdependence of judg-

ment which comes from consultation one with another.

Cammeyer v. Lutheran GhuTches, 2 Sandf. Ch. 208-229;

State V. Ancker, 2 Rich. Law, 245; Hay-Press Co. v. DevoJ.,

72 Fed. 717; Hill v. Mining Co., 119 Mo. 9-24, 24 S. W. 223.

If a suitor may proceed against less than the whole number
of trustees to bind the association, against how many and

which of the number ? Shall he select them ? He might omit

those from the summons whose wise counsel and staid judg-

ment would be most valuable and reliant to the bodj^ hi de-

fending in court. "^Yhile section 739, Rev. St. U. S., de-

clares that, where there are several defendants in any suit

at law or in equity, and any number of them are not in-

habitants of nor found in the district where suit is brought,

and do not voluntarily appear, the court may proceed to ad-

judication, yet it is the recognized construction of this stat-

ute that it has reference only to instances of mere formal

parties, or where the cause may be determined, and justice

satisfied, " without essentially affecting the interests of absent

parties "
; as where the interests of the parties absent ax'e

separable from those before the court. But where persons

have not only an interest in the controversy, but such an in-

terest that a final decree would affect it, or leave the "contro-

versy to be fought over in subdivisions, in order to conclude

the rights and measure out the equities of all, they are indis-

pensable parties to the exercise of jurisdiction. Shields v.

Barrow, 17 How. 130 ; Wall v. Thomas, supra. The defend-

ant Hanna, both as trustee and member of the association, has

a, direct personal interest in and important official relation to

the management and [6] property of this association. There

is not only committed to his keeping, by the rules of the as-

sociation, the responsible duty of assisting and managing its

affairs, but in the custody and management of the $12,000

of assets which the bill alleges to be now in the treasury of

the association, as also in the management and disposition

of the $1,000 fine assessed against the complainant, the col-

lection or enforcement of which the bill seeks to enjoin.
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And as a member of the board of business managers he is

entitled to a voice in deciding whether or not the board shall

resist or accede to complainant's demand. To enable the
complainant, therefore, to proceed to judgment against the
segment of the managing board of trustees before the court,

it must be held that the suit, in its legal effect, presents the

instance of an action ex delicto by a party wrongfully in-

jured in his property rights by the tortious acts of several

persons, in which case the injured party may proceed jointly

or severally against the tort feasors for satisfaction. Boyd
V. Gill, 19 Fed. loc. cit. 145.

This brings us to a consideration of the character of the

case presented on the face of the bill, around which is cen-

tered the real battle between the contending parties. What
is the real gravamen of the bill? Do the facts alleged con-

stitutive of the cause of action depend upon a contractual

relation between the complainant and the association, or does

it occupy the attitude of a stranger injured by the act of

co-trespassers? If the cause of action is dependent upon a

contract between the parties sustaining inter sese the relation

of co-partners, the rule of equitable procedure seems to be

well established that all the partners, or at least all the board

of trustees, representing the association, must be made par-

ties. The bill alleges the existence of a voluntary business

association, and sets out or refers to in appropriate form the

articles of association and its by-laws. It appears that the

complainant became voluntarily a member thereof, and sub-

scribed to the articles of agreement, and thereby became en-

titled to share in and enjoy the privileges, rights, and bene-

fits of the business organization. Reduced to its actual es-

sence, the complaint is that, although the complainant, in

becoming a member of the association, agreed that its board

of managers, for any infraction of the established rules of

business ethics, might, in its discretion, visit upon the offend-

ing member a fine, to be enforced, if not i^aid, by suspension

and expulsion, with a further disability of being refused by

other members of the association recognition in their dealings

as live-stock commission men, so that, so far as they are con-

cerned, he would be proscribed in the dealings of the associa-

tion,—it then complains that, by reason of the visitation
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upon it of the penalty of these regulations, it is barred tht

privileges and benefits accruing to a member of the associa-

tion. It complains that it is practically prevented from col-

lecting its commissions on live stock sold at the stock yards,

which are secured to it by the articles of association. And
among the gTievances complained of it is alleged that a fine

was imposed upon it by the board of directors for a violation

of the rules and regulations of the association, and that an

order of sus- [7] pension was made and published; and that

among its regulations is one providing that no hogs can be

sold on the exchange unless the same have been " docked,"

—

that is, an estimate made by the-inspectors of the association

designated therefor as to the average weight of the hogs,

—

and that by reason of the refusal of the managing board to

have hogs consigned to it for sale " docked " it is unable

to make sales thereof on the exchange; whereb}^, in connec-

tion with other efforts of the board to visit upon it the pen-

alty of disbarment, a practical " boycott " is put in force

against it. The bill then alleges that so much of the by-laws

as authorizes the board to impose such fine, to suspend and

expel the complainant, is contrary to sound public policy,

and is in restraint of trade, and tends to give the other mem-
bers of the association a monopoly of such business at the

stock yards in question, and that this complainant, having

notified the board of its withdrawal and its assent to such

rules and regulations when it became a member, it is now
entitled to have the same nullified, and its rights as a member
recognized by the board. It thus is quite apparent that the

whole predicate of the action has its root in the contract by

which complainant became, and yet claims to be, entitled to

the rights of a member of this association. In substantive

effect it seeks to be restored to all the rights, privileges, and

benefits of a membership in the live-stock exchange, the de-

privation of which is the sole gxavamen of the complaint.

The right, for instance, to have the hogs consigned to it for

sale on commission " docked," whereby it may be able to sell

them on the exchange, is wholly dependent upon its con-

tractual relation to the association. There is no claim in the

bill that the " docking " regulation is vicious, as conflicting

with an}' public policy of this state or at common law.
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Neither does the complainant comphiin that the general ar-

ticles of the joint association to which it subscribed is con-

trary to law, or that the limitations in the articles of agree-

ment and by-laws fixing a minimum commission at which
any member shall sell live stock shipped to this market, and
prohibiting its members from conducting here such business

" on the outside," are in restraint of trade, or tend to create

a monopoly. So that the complainant occupies in this con-

troversy the anomalous attitude of claiming the privileges

and benefits attaching to and ensuing from the association,

while denouncing as illegal and inoperative that portion of

the articles designed to make the combination effective and

obligatorj' on the associates. It may be conceded that in re-

spect of a certain character of contracts they may be good in

part and bad in part, so that the court may enforce that

which is valid and reject that which is vicious; but that is

not this case. The rights of the complainant being bot-

tomed on its having become a member of the association by

subscribing to its articles and its body of by-laws, can it,

under such a compact, ask a court of equity- to restore it to

fellowship, while rejecting a part of the creed of the order ?

As said by Chief Justice Coleridge in Steamship Co. v. Mc-

Gregor, 21 Q. B. Div. 544 :
" It is a bargain which persons

in the position of the defendants here have a riglit to make,

and those [8] who are parties to the bargain must take it or

leave it as a whole."

So, waiving any question of whether or not certain pro-

visions of the articles of agreement and by-laws are contrary

to public policy, the fact remains that, had the complainant

declined, when it applied for admission into the association,

to subscribe to and accept the articles and by-laws as a whole,

it would not have been admitted to membership. In such

contingency, it would hardly need the citation of authorities

to command the assent of the learned counsel representing

this complainant to the proposition that no court would issue

a mandatory injunction compelling the admission of such an

applicant to membership, for the palpable reason that it is

entirely a matter of contract, and it takes two parties to make

a contract; and courts ought never to undertake to make a

contract between two free, responsible persons. It does seem
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to me that this complainant must choose to be either in or out

of this association. It cannot be half in and half out. If a

member, and the contract of membership be what is some-

times inaptly termed " illegal," but is simply one in contra-

vention of a sound public policy, as said by Lord Justice

Bowen in Steamship Co. v. McGregor, 23 Q. B. Div. 598, 619,

it is one which the courts do " not prohibit the making of,"

but which they will simply " not enforce." And the converse

of the proposition must hold good,—that, if he be outside of

such an association, he cannot appeal to a court of equity'' to

reinstate him after expulsion; nor can he base any right of

action on the alleged illegal character of part of the articles

of association of the exchange or its by-laws {American Live-

stock Commission Go. v. Chicago Live-Stoch Exchange, 143

111. 210, 32 N. E. 274) , so long as he insists upon the rights of

a member. A member is entitled to the privileges and rights

inhering in a membership so long only as he keeps his part of

the contract, expressed in his subscribing to the articles and

by-laws of the association. 1 Beach, Priv. Corp. §§ 19, 83, 84,

309 ; Boone, Corp. § 333 ; Supreme Lodge v. Wilson, 14 C. C.

A. 264, 66 Fed. Y88 ; Hammerstein v. Parsons, 38 Mo. App.

336, 337; Warren v. Exchange, 52 Mo. App. 157-167.

It is a general rule of law, applicable to such voluntary

associations, that a member must either submit to its rules or

surrender his membership. White v. Brownell, 2 Daly, 329,

337, 342, 350; Id., 3 Abb. Prac. (N. S.) 318; Hyde v. Woods,

2 Sawy. 655-659, Fed. Cas. No. 6,975; Lafond v. Deems, 81

N. y. 507-514 : Weston v. Ives, 97 N. Y. 222-228 ; Levois v.

Wilson, 121 N. Y. 28^287, 24 N. E. 474; Belton v. Batch,

109 N. Y. 693, 17 N. E. 225 ; 24 Am. Law Rev. 538. The

member has his option to retain his membership by comply-

ing with the by-laws, or cease to be a member by refusing a

compliance. Manufacturing Co. v. Hollis (Minn.) 55 N. W.
1119-1121 ; i?or^e v. Board {CdA.) 33 Pac. 881-883.

But, without undertaking to enter upon any discussion as

to the legality of this association, and its right to continue its

organization and prosecute its business, and accepting the

averments of the bill that the relation of the complainant to

the association rests upon a mutual contract between the asso-

ciates, my conclusion is [9] that this court cannot proceed
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to judgment in this action for the want of jurisdiction over
all the necessary parties to a full and final determination.

Therefore the motion to dissolve the injunction must be sus-

tained. Decree accordingly.

[712] UNITED STATES v. ADDYSTON PIPE &
STEEL CO. ET AL.«

(Cii-cuit Court, E. D. Tennessee, S. D. February 5, 1897.)

[78 Fed., 712.]

Akti-Teust Act—Ikteestate Commerce.—The act of congress of

July 2, 1890, commonly known as the " Anti-Trust Act," does not,

and could not constitutionally, affect any monopoly or contract

in restraint of trade, unless it interferes directly and substantially

with interstate commerce, or commerce with foreign nations.*

Same.—Where several corporations engaged in the manufacture of

cast-iron pipe formed an association whereby they agreed not to

compete with each other in regard to work done or pipe furnished

in certain states and territories, and, to make effectual the objects

of the association, agreed to charge a bonus upon all «'ork done

and pipe furnished within those states and territories, which bonus

was to be added to the real market price of the pipe sold by those

companies, this combination was not a violation of the anti-trust

act, as it affected interstate commerce only incidentally.

Same.—In the examination of such a contract, fraud and illegality are

not to be presumed, but must be proved, as in all other cases.

Same.—In a suit such as this, in the name of the United States,

jurisdiction depends alone upon the act ; and the court is con-

cerned with no case between private persons or corporations, where

jurisdiction depends on other conditions, and in which proceeding

a comn)on-law remedy might become available.

James H. Bible, for complainant.

Brown c& Spurlock and W. E. Spears, for defendants.

[713] Clark, District Judge.

This suit is brought on behalf of and in the jiame of the

United States against six named corporations. The state of

"Reversed by Circuit Court of Appeals, Sixth Circuit (85 Fed., 271).

See p. 772. Decree modified and affirmed by the Supreme Court (175

U. S., 211). Seep. 1009.

6 Syllabus copyrighted, 1897, by West Publishing Co.
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creation and the chief place of business of the several defend-

ants are as follows : Addyston Pipe & Steel Company, Cin-

cinnati, Ohio. Dennis Long & Co., Louisville, Ky. How-
ard-Harrison Iron Company, Bessemer, Ala. Anniston

Pipe & Foundry Company, Anniston, Ala. South Pitts-

burg Pipe ATorks, South Pittsburg, Tenn. Chattanooga

Pipe & Foundry Works, Chattanooga, Tenn. The petition

charges that the defendants are practically the only manu-

facturers of cast-iron pipe within the following states and

territories: Alabama, Arizona, California, Colorado, North

Dakota, South Dakota, Florida, Georgia, Idaho, Kansas,

Kentucky, Louisiana, ilississippi, Missouri, Montana, Ne-

braska, Indian Territory, North Carolina, South Carolina,

New Mexico, Minnesota, Michigan, Tennessee, Texas, Illinois,

Wyoming, Indiana, Ohio, Utah, Washington, Oregon, Iowa,

West Virginia, Nevada, Oklahoma, and Wisconsin. It is

further charged upon information that the defendants, in or-

der to monopolize the trade in cast-iron pipe in the above-

named states and territories, entered into a contract or associa-

tion known as the Associated Pipe AA^orks ; that the purpose of

the association was to destroy all competition within said ter-

ritory, and to force the public to pay unreasonable prices for

the cast iron pipe manufactured and sold by said com-

panies: that for such purposes each company selected a

I'epresentative ; and that these representatives constituted an

executive committee. It is charged that the defendants, by

the terms of said association, agreed not to compete with

each other in regard to work done or pipe furnished in the

states and territories above named, and, to make effectual

the objects of the association, a bonus was agreed to be

charged upon all work done and pipe furnished within said

territory, and the petitioner charges that this bonus was put

upon the real market price of the pipe sold by these com-

panies, and, to that extent, increased the price to the pur-

chasing public; that the amount of this bonus ranged from

$S to $9 per ton ; that the purpose of the association was thus

tfi force up the price of cast-iron pipe to an exorbitant and

nnreasonable extent. It does appear from the bill, as well as

tiie answer and the proof, that upon what may be called

stock goods," regularly sold, there is a fixed bonus, and that
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upon goods supplied by special contract the bonus is deter-

mined as foUoM^s: When bids are advertised for by any
lAimicipal corporation, water company, or gas company, the
executive committee determines the price at \Yhich the bid
is to be put in by some company in the association, and the
question to v^hich company this bid shall go is settled by the
highest bonus -nhich any one of the companies, as among
themselves, will agree to pay or bid for the order. When
the amount is thus settled the company to whom the right

to bid upon the work is assigned sends in its estimate or bid

to the city or company desiring pipe, and the amount thus

bid is " protected " by bids from such of the other mem-
bers of the association as are invited to bid, and by the bid-

ding in all instances being slightly above the one put in by
the companj' to whom the contract is to go. There are

within the 36 states and territories what are called " reserved

cities," by which it is [714] agreed that particular members
of the association shall have the work at particular cities,

and on this they pay the regular bonus, just as on stock

goods when sold otherwise than by special contract obtained

by bidding. It appears, too, that by far the larger part of

the work done with goods furnished by these companies is

under special contract with municipal corporations and gas

and water companies, as above stated. Practically, all the

profitable business is thus done. The general public, so far

fis affected by the business' at all, is affected mainly through

municipal corporations. All of the states of the United

States outside of the states and territories above named
are called " free territory," and the states named are dis-

tinguished as " pay territor}'." Settlements are made at

stated times of the bonus account debited against each com-

pany, where these largely offset each other, so that small

sums are in fact paid by any company in balancing accounts.

The aggregate annual manufacturing capacity of the • 6

companies belonging to the association is 220,000 tons, with a

daih' capacity or output of about 650 tons ; there are 9 other

companies or corporations engaged in the manufacture and

sale of cast-iron pipe within the pay territory, with an aggre-

gate daily capacity of about 835 tons, though most of these

are small concerns; and there are 10 companies or corpora-
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tions engaged in the same business located Avithin the free

territory, as above explained, with a daily capacity or output

of, say, 1,560 tons. It appears, also, that members of the

Associated Pipe Works, while they do not compete with each

other, are subjected to competition by the other companies

and corporations, both within and without the pay territory,

though just to what extent and with what eifect this compe-

tition is carried on does not clearly appear. It does appear,

however, sufficiently, that the companies within the associa-

tion have so far not been able to raise or maintain prices above

what is reasonable, compared with the prices at which similar

goods and similar work may be obtained from the companies

outside of the association. It now appears that all corpora-

tions, with one or two unimportant exceptions, which have let

contracts to the members of this association, are satisfied with

the prices, and make affidavit to the fact that they are reason-

able, and that the prices furnished are, in the main, consid-

erably below the estimates made by the expert engineers of

such companies prior to advertising for the bids. The proof

shows, too, that the defendant companies have, at least in cer-

tain instances, made quotations on goods to be delivered in

the free territory below corresponding prices within the pay

territory. It is said bj? the defendants that this is explained

by reas.on of the difference in the cost of goods manufactured

under contracts obtained by bidding, and stock goods which

are sold on general orders, and consisting of goods which

have been rejected as not coming up to the specifications, and

goods manufactured during the winter season in order to

keep men and machinery from becoming idle, during which

period there is practically no demand by companies which

purchase goods on special orders, and contract by bids.

[715] I think it does sufficiently appear that the average

prices obtained by this association since its formation are

above what was obtained before, though, as above stated, the

proof is not sufficient to show that the ruling prices are now

above what is reasonable, as determined in the markets and

by competition. The defendants, in their answer, deny the

purpose attributed to the association by the plaintiff's peti-

tion. On the contrary, they say and set up that prior to the

association they were engaged in reckless and ruinous compe-
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tition among themselves, as a result of which their business
was not prosperous, and under which condition of things it

was certain that some or all of them would fail and leave the
entire field to such as might be able to survive. It is set up
that what is called the " bonus " does not affect the price to the
purchaser at all, but that the association determines in the
first place what the market price should be, having regard
also to the competition to which it is likely to be subjected

by other companies not in the association, and that the price

is not at any time unreasonable, and that the bonus is merely
a mode of determining as between themselves, to an extent,

who shall secure the work, but chiefly to make it certain that

each company does its fair share of the business, by making
the bonus burdensome to such companies as might undertake

to do more than their reasonable share of the business within

the territory named. It is further said that under the asso-

ciation the business has been fairly divided between the com-

panies, and that they have been enabled to keep all of the

plants in operation, their operatives at work, and the njachin-

ery from becoming idle. I think it could be safely stated

that in some instances prices have been above what was
probably fair or reasonable, but the proof fails to show that

the average prices have been so. The leading witness for

the government was for some time a stenographer in the

service of the defendant Chattanooga Foundry & Pipe Works,

and in that position did the work of the association, became

familiar with all of the details by which the business was

conducted, and, after giving up his position, made known to

the government's law officer all the facts of the case, and has

persistently and industriously corresponded with persons who
had dealings with members of the association, and has done

all in his power to instigate suits by purchasers from these

companies against the associated companies, and has offered

to become a witness in their behalf in such suits; always

making the condition that he was to be liberally compen-

sated, exacting generally a very large per cent, of what might

be recovered. A complete exposure of all the business de-

tails of these companies has been thus made. So far, he has

not been able to cause any suit to be instituted. But, upon the

facts laid before him, the district attorney, under the direc-
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tion of the attorney general, instituted the present suit. It

was certainly eminently proper, in view of the disclosures

made to the district attorney, that suit should be brought, and

an investigation had.

This suit is based upon the act of July 2, 1890, " to pro-

tect trade and commerce against unlawful restraints and

monopolies," com- [716] monly called the "Anti-Trust Act "

(26 Stat. 209, c. 647; Supp. Eev. St. p. 762). Such of the

provisions of the act as affect the matter now under consider-

ation are as follows

:

" Section 1. Every contract, combination in the form of trust, or

otherwise, or conspiracy, in restraint of trade or commerce among the
several states, or with foreign nations, is hereby declared to be illegal.

Every person who shall make any such contract or engage in any such
combination or conspiracy, shall be deemed guilty of a misdemeanor.

" Sec. 2. Every person who shall monopolize or attempt to monopolize
or combine to conspire with any other person or persons, to monopo-
lize any part of the trade or commerce among several states, or with
foreign nations, shall be deemed guilty of a misdemeanor."

" Sec. 4. The several circuit courts of the United States are hereby
invested with jurisdiction to prevent and restrain violations of this

act."

When the petition was filed, a restraining order was al-

lowed, and the case is now heard upon the application for a

preliminary injunction. The discussion on this motion

has taken a wide range, and has proceeded upon the basis

that the entire case has been practically developed as much
as could be done upon full preparation and a final hearing.

The record, so far as made up, consists of the petition, answer,

affidavits, and exhibits thereto. A demurrer is incorporated

in the answer of the defendants, and the defense rests upon

two grounds: (1) That the association is not one subject to

the provisions of the act of congress, to enforce which alone

this suit is brought ; and (2) that the association, in its pur-

poses and mode of doing business, does not constitute a

monopoly, and causes no restraint of trade, such as would

be unlawful at the common law. It will depend upon the

solution of the first question made as to whether or not it

will become necessary to examine the second. The question

whether this is an association such as subjects it to the pro-

visions of the act of congress is one of some difficulty. This

act, like what is known as the " Interstate Commerce Act,"

is new and experimental legislation by congress. The dis-
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cussion which attended the passage of the act bj' congress,
as shown by the records, makes it plain that the ablest and
most thoughtful jurists of that body experienced much of
the same difficulty which has since been felt by the courts
in the attempt to enforce the act. It was recognized that
congress was restricted in anything that it might do upon
the particular subjects named in the act to a very narrow
field; that the constitutional validity of the legislation was
doubtful as a whole. Up to the date of the enactment of the

interstate commerce law, and of the act now under consider-

ation, the interstate commerce clause of the constitution,

under which legislation of this character is justified, has

been considered by the courts almost entirely with relation

to state legislation, and its constitutional validity. Never-

theless it will be profitable to refer briefly to the doctrine

announced in some of these cases before making any more
particular reference to cases in which this act has been con-

sidered. It has, of course, been recognized from the begin-

ning that it was no more within the province of congress to

legislate upon domestic commerce, or commerce wholly

within a state, than it was within the power of the legisla-

ture of a state to legislate upon the subject of interstate

commerce or trade. In Nathan v. Louisiana, 8 How. 73, a

tax was [717] imposed on every money or exchange broker,

and this legislation was objected to upon the ground that the

sole business of the defendant in that case was the buying

and selling of foreign bills of exchange, which were instru-

ments of commerce, and the act was repugnant to the consti-

tutional power of congress to regulate commerce with foreign

nations and among the several states. It was admitted by

the court that foreign bills of exchange were instruments of

commerce, but the court also said, in effect, that the products

of agriculture or manufacture were, in like manner instru-

ments of commerce. Mr. Justice McLean, giving the opinion

of the court, said

:

" He is not engaged in commerce, but in supplying an instrument of

commerce. He is less connected with it than the shipbuilder, without
whose labor foreign commerce could not be carried on."

The court further pointed out that domestic bills or prom-

issory notes were as necessary to the commerce of a state as
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foreign bills Avere to the commerce of the Union. In the

State Freight Tax Cases, 15 Wall. 272, the court observed

:

" The transportation of articles of trade from one state to another
was the prominent Idea In the minds of the framers of the constitu-

tion, when to congress was committed the power to regulate commerce
among the several states. A power to prevent embarrassing restric-

tions by any state was the thing desired."

In Railroad Co. v. Richmond, 19 Wall. 584, a contract had

been entered into between the Dubuque & Sioux City Rail-

wajr Company and the Dubuque Elevator Company, both

created corporations by the laws of Iowa, by the terms of

which contract, among other things, the elevator company

was to erect an elevator on land leased from the railroad

company, to be situated at Dubuque, for the purpose of

receiving, storing, delivering, and handling all grain that

should be received by the cars of the railroad company, not

otherwise consigned, and to receive and discharge at Du-

buque, for the compimy, all " through grain " by Avhich was

meant grain transported, by the terms of shipment, through

that place to points beyond, at a certain stated price per

bushel. The railroad company stipulated on its part that

it would not erect a similar building for receiving, storing.

or delivering grain at Dubuque, and would not lease to any

others the right to erect any such building; that the elevator

company should have the exclusive right to handle all

through grain at Dubuque at the stipulated price per bushel.

The railroad company having leased its road and property

to the Illinois Central Eailroad Company, the latter com-

IDany disregarded the contract; and suit Avas brought in the

'United States court to enforce the same on behalf of the

elevator company, and the defense was that the contract was

repugnant to the constitution, as violating the interstate

commerce clause. This defense was overruled, and decree

entered in favor of the elevator company, and the case was

taken to the supreme court of the United States. The ruling

of the lower court was affirmed, and the supreme court, in

doing so, enunciated again the controlling rule upon this

subject, by saying:

" The power to regulate commerce among the several states was
vested in congress in order to secure equality and freedom In com-
mercial intercourse against discriminating state legislation. It was

Digitized by Microsoft®



UNITED STATES V. ADDYSTON PIPE & STEEL CO. 639

Opinion of the Court.

never intended that the power should be [718] exercised so as to
interfere with private contracts not designed at the time they were
made to create impediments to such intercourse."

In Sherlock v. Ailing, 93 U. S. 100, a statute of the state

of Indiana was drawn in question. This statute contained

provisions designed for the better security of tlie lives of the

passengers on board vessels propelled in whole or in part by
steam, and the contention was that, as applied to marine torts,

the act was invalid, as interfering with the exclusive regula-

tion of commerce vested in congress. Mr. Justice Field,

discussing this point and referring to previous decisions, used

the following language:

" In supposed support of this position, numerous decisions of this

court are cited by counsel, to the effect that the states cannot, by legis-

lation, place burdens upon commerce with foreign nations, or among
the several states. The decisions go to that extent, and their sound-
ness is not questioned. But, upon an examination of the cases in

which they were rendered, it will be found that the legislation ad-

judged invalid imposed a tax upon some instrument or subject of com-
merce, or exacted a license fee from parties engaged in commercial
pursuits, or created an impediment to the free navigation of some public

waters, or prescribed conditions in accordance with which commerce in

particular articles, as between particular i^laces, was required to be
conducted. In all the cases the legislation condemned operated di-

rectly upon commerce, either by way of tax upon its business, license

upon its pursuit in particular channels, or conditions for carrying it

on. Thus, in the Passenger Cases, 7 How. 445, the laws of New York
and Massachusetts exacted a tax from the captains of vessels bringing

passengers from foreign ports, for every passenger landed. In the

WJiceling Bridge Case, 13 How. 518, the statute of Virginia authorized

the erection of a bridge which was held to obstruct the free navigation

of the river Ohio. In the case of H'mnot v. Davenport, 22 How. 227,

the statute of Alabama required the owner of a steamer navigating the

waters of the state to file, before the boat left the port of Mobile, in

the office of the probate judge of Mobile county, a statement, in writing,

setting forth the name of the vessel, and of the owner or owners, and
his or their place of residence and interest in the vessel, and prescribed

penalties for neglecting the requirement. It thus imposed conditions

for carrying on the coasting trade in the waters of the state, in addi-

tion to those prescribed by congress. And in all the other cases where
legislation of a state has been held to be null for interfering with the

commercial power of congress, as in Broicn v. Marijland, 12 Wheat.
425, State Tomiage Tax Gases, 12 Wall. 204, and Welton v. Missouri,

91 U. S. 275, the legislation created, in the way of tax, license, or con-

dition, a direct burden upon commerce, or in some way directly inter-

fered with its freedom."

And in the further progress of the opinion the court

observed

:

" In conferring upon congress the regulation of commerce, it was
never intended to cut the states off from legislating on all subjects
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relating to the health, life, and safety of their citizens, though the legis-

lation might indirectly affect the commerce of the country. Legisla-

tion, in a great variety of ways, may affect commerce and persons en-

gaged in it without constituting a regulation of it, within the meaning
of the constitution."

It will be readily seen that the cases recognize the distinc-

tion between the subjects of commerce and commerce itself,

as well as between the instruments and aids to such commerce,

and the actual business of commerce. In regard to state legis-

lation, it has been declared from the beginning that, to render

such legislation subject to constitutional objection under the

commerce clause, the effect of the legislation upon interstate

commerce must be direct, and not incidental or indirect.

This general statement of the law so often repeated has been

illustrated by the varying facts of many cases, but it would

extend this opinion bej'ond reasonable limits to now refer to

[719] these. It has often been observed that the line of

demarkation between state and federal jurisdiction and regu-

lation is a delicate one, and at times grows dim and shadowy.

In considering a question of this delicate nature, proper and

practical distinctions become extremely important. A par-

ticular business must be distinguished from the mere subjects

of the business, and from mere incidents to or instruments by

which the business is carried on. It is hardly conceivable

that anjf large industrial or manufacturing establishment

could be carried on without shipping products from one state

to another, and such would certainly be the course of busi-

ness contemplated. Nevertheless the business of such an

establishment would be related to interstate commerce only

incidentally and indirectly. Commerce would not be the

main business, nor within the main purpose of the ordinary

manufacturing establishment. Interstate commerce would

be altogether an incident. There is no direct relation between

the two. It is probably true that every wholesale establish-

ment within the limits of the larger cities is engaged in such

mode of business as that it is known that the business can be

conducted only by the method of interstate commerce in part.

Such commerce is, however, not directly affected, and least

of all impeded or restricted. If every private enterprise

which is carried on in part or chiefly by interstate shipments,
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or by a mode of business which makes this necessary, is to be
regarded as thereby so related to interstate commerce as to

come within the regulating power of congress, it is obvious
that this power could at once be extended to almost every
form of business in the country which is conducted on any-
thing like an extensive scale. So liberal an interpretation

as this would obviously, in a large sense, obliterate the lines

between federal and state jurisdiction, and, as an act of
congress is paramount in authority, would strike down the
autonomy of the states. The doctrine applicable to this

subject was thoughtfully and fully restated by Mr. Justice

Lamar in Kidd v. Pearson, 128 U. S. 120, 9 Sup. Ct. 10, in

language as follows:

" No distinction is more popular to tlie common mind, or more clearly
expressed in economic and political literature, than that between man-
ufacture and commerce. Manufacture is transformation,—the fashion-
ing of raw materials into a change of form, for use. The functions
of commerce are different. The buying and selling, and the transpor-
tation incidental thereto, constitute commerce, and the regulation of
at least such transportation. If it be held that the term includes the
regulation of all such manufactures as are intended to be the subject
of commercial transactions in the future, it is impossible to deny that
it would also include all productive industries that contemplate the
same thing. The result would be that congress would be invested,
to the exclusion of the states, with the power to regulate, not only
manufactures, out also agriculture, horticulture, stock-raising, do-
mestic fisheries, mining,—in short, every branch of human industry.
For Is there one of them that does not contemplate, more or less

clearly, an interstate or foreign market? Does not the wheat grower
of the Northwest, or the cotton planter of the South, plant, cultivate,
and harvest his crop with an eye on the prices at Liverpool, New
York, and Chicago? The power being vested in congress and denied
to the states, it would follow as an inevitable result that the duty
would devolve on congress to regulate all of these delicate, multi-
form, and vital interests,—interests which, in their nature, are and
must be local in all the details of their successful management. The
demands of such a supervision would require, not uniform legislation

generally applicable throughout the United States, but a swarm of
statutes only locally applicable, and utterly inconsistent. Any [720]
movement towards the establishment of rules of production in this

vast country, with its many different climates and opportunities,

could only be at the sacrifice of the peculiar advantages of a large part
of the localities in it, if not of every one of them. On the other hand,
any movement towards the local, detailed, and incongruous legislation

required by such interpretation would be about the widest possible

departure from the declared object of the clause in question. Nor
this alone. Even in the exercise of the power contended for, congress
would be confined to the regulation, not of certain branches of in-

dustry, however numerous, but to those instances in each and every

branch where the producer contemplated an interstate market. These •

11808—von 1—06 M 41

Digitized by Microsoft®



642 78 FEDERAL EEPOETEE, 720.

Opinion of tlie Court.

instances would be almost infinite, as we have seen ; liut still there
would always remain the possibility, and often it would be the case,

that the producer contemplated a domestic market. In that case th(!

supervisory power must be exercised by the state, and the intermina-
ble trouble would be presented, that whether the one power or the
other should exercise the authority in question would be determined,
not liy any general or intelligible rule, but by the secret and change-
able intention of the producer in each and every act of production. A
situation more paralyzing to the slr.te governments, and more jjro-

vocative of conflicts between the general government and the states,

and less likely to have been what the framers of the constitution

intended, it would be diflicult to ini;igine."

The distinction before referred to between commerce and

the subjects of commerce, and between the direct and indi-

rect effect of the business, or mode of doing business, upon

interstate commerce, is here clearly recognized and declared,

as Avas also done in U. 8. v. K. C. Knight Co.^ 156 U. S. 1, 15

Sup. Ct. 249, in which the opinion in Kidd v. Pearson i?

expressly referred to, and the I'uling reaffirmed. It was easy

to anticipate that, when called upon to enforce the provisions

of the anti-trust act, the interpretation would be in harmony
with the construction of the commerce clause which had been

uniformly given in considering state enactments alleged to

infringe, or supposed to be an infringement upon, this pro-

vision of the constitution. In re Greene, 52 Fed. 104-119, is

the first case in which the act in question was extensively

treated. The question arose upon a petition for a writ of

habeas corpus. The defendantii and others, under the form

of what was called the Distilling & Cattle-Feeding Com-
pany, a corporation organized under the laws of Illinois, had

obtained possession and authority over such a number of

distilleries that the company controlled the manufacture and

sale of 75 per cent, of all distillery products in the United

States, and the defendants had fixed the price at which the

purchasers should and did sell the products of the distil-

leries. Sales were made to agencies established in Massa-

chusetts and other places, and one of the questions con-

sidered was whether this was a combination subject to the

provisions of the anti-trust act, under which the defendant

had been indicted, and Judge Jackson (afterwards Mr. Jus-

tice Jackson) ruled that it was not. Discussing the point of
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whether the whisky trust was subject to the act, the eminent
judge observed

:

" It is certain that congress eould not, and did not by this enact-
ment, attempt to prescribe limits to the acquisition, either by the
private citizens or state corporation, of property which might become
the subject of interstate commerce, or declare tliat, when the accu-
mulation or control of property by legitimate means and lawful
methods reached such magnitude or proportions as enabled the owner
or owners to control the traffic therein, or any part thereof, among
the states, a criminal offense was committed by such owner or own-
ers. All persons, individually or in corporate organizations, carrying
on business avocations and enterprises involving the purchase, sale,

or exchange of articles, or the production and [721] manufacture of
commodities which form the subjects of conunerce, will, in a popular
sense, monopolize both state and interstate traffic in such articles or
commodities, just in proportion as the owner's business Is increased,
enlarged, and developed. But the magnitude of a party's business,

production, or manufacture, with the incidental and indirect powers
thereby acquired, and with the purpose of regulating prices and con-

trolling interstate traffic in the articles or commodities forming the
subject of such business, production, or manufacture, is not the mo-
nopoly, or attempt to monopolize, which the statute condemns." 52
Fed. 115.

And, speaking somewhat more specifically, it was further

said

:

" It was certainly not a ' monopoly,' in the legal sense of the term,

for the recused or the distilling and cattle-feeding company to own
seventy distilleries and the products thereof, whether such products

amounted to the whole or a large part of. what was produced in

the country. Their ownership and control of such products, as

subjects of trade and commerce, is not «-hat the statute condemns,
but the monopoly or attempt to monopolize the interstate trade or

commerce therein. In this acquisition and operation of the seventy

distilleries, which enabled the accused or said distilling and cattle-

feeding company to manufacture and control the sale of 75 per cent,

of the distillery products of the country, it dees not appear, nor

is it alleged, that the persons from whom said distilleries were
acquired were placed under any restraint, by contract or otherwise,

which prevented them from continuing or re-engaging in such busi-

ness. All other persons who chose to engage therein were at liberty

to do so. The effort to control the production and manufacture of

distillery products by the enlargement and extension of business

was not an attempt to monopolize trade and commerce in such

products, within the meaning of the statute, and may therefore be

left out of further consideration."

Much of the discussion in the opinion is devoted to show-

ing that the trust arrangement there considered was neither

a monopoly nor a contract in restraint of trade, according

to the common-law sense, which it was held, in that and

subsequent cases, must be allowed to settle the question of

what is a monopoly or contract in restraint of trade, in the
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ybsence of any definition in the act of congress. In the pre-

vious case of In re Terrell, 51 Fed. 215, Judge Lacombe

had declared that:

"It is not the actual restraint of trade (if such be restraint of

trade) that is made illegal by the statute, but the maljing of a con-

tract in restraint of trade,—uf a contract which restrains, or is

intended to restrain, trade."

The statute came before the supreme court of the United

States for the first time in V. S. v. E. G. Knight Co., 156

U. S. 1, 15 Sup. Ct. 249. The American Sugar-Eefining

Compaii}', a corporation existing under the laws of the state

of New Jersey, being in control of a large majority of the

manufactories of refined sugar in the United States, ac-

quired, through the purchase of stock, four other refineries

in Philadelphia, and thus obtained such disposition over

these refineries throughout the United States as gave it a

practical monopoly of the business, and it was held that

the result of the transaction was the creation of a monopoly

in the manufacture and sale of a necessary of life; but it

was nevertheless distinctly held that the monopoly was

not one which could be suppressed under the provisions of

the act of congress now in question, and that the business

of sugar refining in Pennsylvania bore no direct relation to

commerce between the states, nor with foreign nations. And
the doctrine upon this subject, and the distinctions before

adverted to, which pervade all of the previous cases, are

ygain declared in the opinion with great clearness. Mr.

Chief Justice Fuller, speaking for the court, said:

[722] " The argument is that the power to control the manufacture
of refined sugar is a monopoly over a necessary of life, to the en-

joyment of which by a large part of the population of the United
States interstate commerce Is indispensable, and that, therefore, the
general government, in the exercise of the power to regulate com-
merce, may repress such monopoly directl.y, and set aside the in-

struments which have created it. But this argument cannot be
confined to necessaries of life merely, and must Include all articles

of general consumption. Doubtless the power to control the manu-
facture of a given thing involves, in a certain sense, the control of

its disposition, but this is a secondary, and not the primary, sense;
and, although the exercise of that power may result in bringing
the operation of commerce into play, it does not control it, and
afCects it only incidentally and indirectly. Commerce succeeds to

manufacture,' and is not a part of it. The power to regulate com-
merce, is the power to prescribe the rule by which commerce shall
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be governed, and is a power independent of the power to suppress
monopoly. But it may operate In repression of monopoly whenever
that comes within the rules by which commerce is governed, or
whenever that comes within the rules by which commerce is gov-
erned, or whenever the transaction is itself a monopoly of com-
merce. It is vital that the independence of the commercial power
and of the police power, and the delimitation between them, how-
ever sometimes perplexing, should always be recognized and ob-
served, for, while the one furnishes the strongest bond or union,
the other is essential to the preservation of the autonomy of the
states, as required by our dual form of government ; and acljnowledged
evils, however grave and urgent they may appear to be, had better
be borne, than the risk be run, in the effort to suppress them, of
more serious consequences, by resorts to expedients of even doubtful
constitutionally. It will be perceived how far-reaching the propo-
sition is that the power of dealing with a monopoly directly may
be exercised by the general government whenever interstate or
international commerce may be ultimately affected."

After referring with approval to Gibbons v. Ogclen, 9

Wheat. 1, 210, Brown v. Maryland, and other previous cases,

the opinion Avas concluded by saying:

-" It was in the light of well-settled principles that the act of July 2,

1890, was framed. Congress did not attempt thereby to assert the
power to deal with monopoly direct, as such ; or to limit and restrict
the rights of corporations created by the states, or the citizens of
the states, in the acquisition, control, or disposition of property ; or
to regulate or prescribe the price or prices at which such property,
or the products thereof, should be sold ; or to make criminal the acts
of persons in the acquisition and control of property which the states
of their residence or creation sanctioned and permitted. Aside from
the provisions applicable where congress might exercise municipal
power, what the law struck at was combinations, contracts, and con-
spiracies to monopolize trade and commerce among the several states,

or with foreign nations ; but the contracts and acts of the defendants
related exclusively to the acquisition of the Philadelphia refineries,

and the business of sugar refining in Pennsylvania, and bore no direct
relation to commerce between the states or with foreign nations.
The subject-matter of the sale was shares of manufacturing stock, and
the relief sought was the surrender of property which had already
passed, and the suppression of the alleged monopoly in manufacture
by the restoration of the status quo before the transfers

;
yet the act

of congress only authorized the circuit courts to proceed by way of
preventing and restraining violations of the act in respect to contracts,

combinations, or conspiracies in restraint of interstate or international

trade or commerce."

It is a doctrine expressly stated and clearly implied in

these cases that the act of congress does not, and could not

constitiitionally, deal directly with a monopoly or a contract

in restraint of trade, as such, according to the common-law

definition of these terms; and, as has been seen, the act of

congress gives no definition of its own. To do so would be
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clearly to trench uj)on the exclusive jurisdiction of the states.

Federal authority exists only when a monopoly or a contract

in restraint of trade assumes such form or has such effect as

to go beyond any common-law conception of these terms, and

interferes di- [723] rectly and substantially with interstate

commerce or commerce with foreign nations; and this it

must do directh% and not incidentally. Now, I am unable

to perceive, in the light of these cases, that the act of con-

gress can be regarded as applicable to the association under

consideration. It cannot be suggested, and has not been, that

this association had in contemplation as one of its purposes

the subject of interstate commerce, any more than any ordi-

nary manufacturing establishment would have, where the

products of such manufactory must find a market in, other

states as well as in domestic markets. It seems to me evident

that private gain was the object of the association, just as

was obse^^•ed in regard to the sugar trust in U. S. v. E. G.

Knight Co. Nor does the mode in which the association

conducts its business have any direct relation to interstate

commerce, so far as I can see. The sugar trust was con-

fessedly a monopoly, in the common-law sense, and in a com-

modity of prime necessity. And the extent to which inter-

state commerce Avould be used in carrying on its business

would be in magnitude out of all proportion to a similar use

made by the association in question.

The learned district attorney has leveled most of his criti-

cism at the bonus feature of the association, but it has not

been pointed out, and, I think, cannot be, how the manner of

using the bonus operates in restraint of interstate commerce.

The object of the bonus and of the association really is not to

prevent all members of the association from furnishing and
shipping their manufactured products, but to determine

among themselves which one of them shall do so, and it is

really contemplated that some one will do so. There is cer-

tainly no restraint in this, as the supply in such case is regu-

lated by the demand, so far as shipment is concerned. It has

not been argued that the fact that certain cities are reserved

to a particular company would bring the association within

the provisions of the act. It is true that generally one of the
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reserved cities is that in which the company has its chief

place of business. For example, the Chattanooga Foundry
& Pipe Works is allowed, under the arrangement, to supply
the cities of Chattanooga and New Orleans. If it be argued
that this prevents companies in othei' states from shipping
goods to Chattanooga, it would be merely to follow a theory

having no practical bearing on the case, because, in the ab-

sence of an association, the entire freight charges being in

favor of the local company, and the disposition to patronize

a local concern being in its favor, it.Avoiild easily furnish the

supplies.

It remains to remark, as should have been done before, that

upon the bill and answer, where the contract of the associa-

tion is admitted in the answer, as is virtually done here, but

the allegations tending to show its sinister purpose, tenden-

cies, and effects, contained in the bill, are denied bj' the

answer, and averments are made in the answer tending to

show a just and equitable purpose and effect, the averments

in such answer upon this application stand admitted, and
the contract must be presumed to have been made for the

purposes honestly as stated in the answer, unless the pro-

visions of the agreement and the mode of doing business

clearly show the contrary. In examination of such a con-

tract, fraud and illegality are not to be presumed, but

[724:] must bs proved as in all other cases. U. S. v. Trans-

Missouri Freight Ass^, 7 C. C. A. 15, 58 Fed. 58. It may be

further observed, to prevent misconstruction, that in a suit

such as this, in the name of the United States, jurisdiction

depends alone upon the act giving jurisdiction to enforce its

provisions, and the court is concerned with no case between

private persons or corporations, where jurisdiction depends

on other conditions, and in which proceeding a common-law
remedj' might become available. Having reached the con-

clusion that the defendant association is not subject to the

provisions of the act of congress, according to the ruling in

Re Greene and in U. S. v. E. C. Knight Co., I do not feel

called upon to dispose of the other issues made in this case,

and the bill is therefore dismissed.

Digitized by Microsoft®



648 166 UNITED STATES BEPORTS, 290.

Syllabus.

[290] UNITED STATES v. TRANS-MISSOURI
FREIGHT ASSOCIATION."

APPEAL FROJI THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH

CIRCUIT.

No. 67. Argued December 8, 9, 1896.—Decided March 22, 1897.

[166 U. S., 290.]

The dissolution of the freight association does not prevent this court

from taking cognizance of the appeal and deciding the case on its

merits ; as, where parties • have entered into an illegal agreement

and are acting under it, and there is no adequate remedy at law,

and the jurisdiction of the court has attached by the filing of a bill

to resti'ain such or like action under a similar agreement, and a

trial has been had and judgment entered, the appellate jurisdiction

of this court is not ousted by a simple dissolution of the associa-

tion, effected subsequently to the entry of judgment in the suit.^

While the statutory amount must as a matter of fact be in contro-

versy, yet the fact that it is so need not appear in the bill, hut may
be shown to the satisfaction of the court.

The proA«sions respecting contracts, combinations and conspiracies in

restraint of trade or commerce among the several States or with

foreign countries, contained in the act of .July 2, 1890, c. 647, " to

protect trade and commerce against unlawful restraints and monop-

olies," apply to and cover common carriers by railroad ; and a con-

tract between them in restraint of suqh trade or commerce is pro-

hibited, even though the contract is entered into between compet-

ing railroads, only for the purpose of thereby affecting traffic rates

for the transportation of persons and property.

The act of February 4, 1887, c. 104, " to regulate commerce," is not

incon- [291] sistent with the act of July 2, 1890, as it does not con-

fer upon competing railroad companies power to enter into a con-

tract in restraint of trade and commerce, like the one which forms

the subject of this suit.

Debates in Congress are not appropriate sources of information, from

which to discover the meaning of the language of a statute passed

by that body.

a Bill asking the dissolution of the association and for an injunction

to restrain the several companies from carrying into effect the agree-

ment was dismissed by the Circuit Court of the United States for

the District of Kansas (5Z Fed., 440). See p. 80. The decree was
affirmed by the Circuit Court of Appeals, Eighth Circuit (58 Fed., 58).

See p. 186. Reversed by the Supreme Court in the present case (166

U. S., 290).

* Syllabus copyrighted, 1897, by Banks & Bros.
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The prohibitory provisions of the said act of July 2, 1890, apply to all

contracts in restraint of interstate or foreign trade or commerce
without exception or limitation ; and are not confined to those in

which the restraint is unreasonable.

In order to maintain this suit the government is not obliged to show
that the agreement in question was entered into for the purpose of

restraining, trade or commerce, if such restraint is its necessary

effect.

This agreement, though legal when made, became illegal on the pas-

sage of the act of July 2, 1890, and acts done under it after that

statute became operative were done in violation of it.

The fourth section of the act invests the Government with full power
and authority to bring such a suit as this ; and, if the facts alleged

are proved, an injunction should ispue.

On the 2d of July, 1890, an act was passed by the Con-

gress of the United States, entitled "An act to protect trade

and commerce against unlawful restraints and monopolies."

26 Stat. 209, c. 647. This act is given in full in the margin."

"An act to protect trade and commerce against unlawful restraints

and monopolies.

Be in enacted by the Senate and House of Representatives of tlie

United States. of America in Congress asseivMed,

Sec. 1. Every contract, combination in the form of trust or other-

wise, or conspiracy, in restraint of trade or commerce amjjng the sev-

eral States, or with foreign nations, is hereby declami to be illegal.

Every person who shall make any such contractjp^ engage in any

such combination or conspiracy, shall be deemed guilty of a misde-

meanor, and, on conviction thereof, shall be punished by fine not ex-

ceeding five thousand dollars, or by imprisonment not exceeding one

year, or by both said punishments, in the discretion of the court.

Sec. 2. Every person who shall monopolize, or attempt to monopo-

lize, or combine or conspire with any other person or persons, to

monopolize any part of the trade or commerce among the several

States, or with foreign nations, phall be deemed guilty of a misde-

meanor, and, on conviction thereof, shall be punished by fine not ex-

ceeding five thousand dollars, or by imprisonment not exceeding one

year, or by both said punishments, in the discretion of the court.

Sec. 3. Every contract, combination in the form of trust or other-

wise or conspiracy, in restraint of trade, or commerce in any Terri-

tory of the United States or of the District of Columbia, or in

restraint of trade or commerce between any such Territory and an-

other, or between any such Territory or Territories and any State or

States or the District of Columbia, or with foreign nations, or be-

tween the District of Columbiavand any State or States or foreign

nations, is hereby declared illegal. Every person who shall make any

such contract or engage in any such combination or conspiracy, shall
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[292] On the 15th day of March, 1889, all but three of

the defendants, the railway companies named in the bill,

be deemed guilty of a misdemeanor, and, on conviction tliereof, shall

be punished by fine not exceeding five thousand dollars, or by im-

prisonment not exceeding one year, or by both said punishments, in

the discretion of the court.

Sec. 4. The several Circuit Courts of the United States are hereby

invested with jurisdiction to prevent and restrain violations of this

act ; and it shall be the duty of the several district attorneys of the

United States, in their respective districts, under the direction of the

Attorney General, to institute proceedings in equity to prevent and

restrain such violations. Such proceedings may be by way of peti-

tion setting forth the case and ijraying that such violation shall be

enjoined or other\'\'ise iirohibited. When the parties complained of

shall have been duly notified of such petition the court shall proceed,

as soon as may be, to the hearing and determination of the case ; and

pending such petition and before final decree, the court may at

any time malie such temporary restraining order or prohibition as

shall be deemed just in the premises.

Sec. 5. Whenever it shall appear to the court before which any

proceeding under section four of this act may be pending, that the

ends of justice require that other parties should be brought before

the court, the court may cause them to be summoned, whether they

reside in the district in which the court is held or not; and sub-

poeijas to that end may be served in any district by the marshal

thereof.

Sec. G. Any property owned under any contract or by any combina-

tion, or pursuant to any conspiracy (and being the subject thereof)

mentioned in section one of this act, and being in the course of trans-

portation from one State to another, or to a foreign country, shall

be forfeited to the United States, and may be seized and condemned
by like proceedings as ihose provided by law for the forfeiture, seiz-

ure and condemnation of property imported into the United States

contrary to law.

Sec. 7. Any person who shall be Injured in his business or property

by any other person or corporation by reason of anything forbidden

or declaimed to be imlawful by this act, may sue therefor in any Circuit

Court of the United States In the district in which the defendant re-

sides or is found, without respect to the amount in controversy, and

shall recover threefold the damages by him sustained, and the costs

of suit, including a reasonable attorney's fee.

Sec. 8. That the word " person," or " persons," wherever used in

this ai.'t shall be deemed to include corporations and associations ex-

isting under or authorized by the laws of either the United States, the

laws of any of the Territories, the laws of any State, or the laws

of any foreign country.

Approved, July 2, 1890.
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made and entered into an agreement by which they formed
themselves into an association to be known as the " Trans-
Missouri Freight Association," and they agreed to be gov-
erned by the provisions contained in the articles of agree-

ment.

The memorandum of agreement entered into between the

railway companies named therein, stated, among other

things, as follows :
" For the purpose of mutual protection

by establishing and maintaining reasonable rates, rules and
regulations on all freight traffic, both through and local, the

subscribers do hereby form an association to be known as

the Trans-Missouri Freight Association, and agree to be

governed by the following provisions."

"Article I.

" The traffic to be includeci ih t|ie Traus-Missouri Freight Associa-
tion shall be as follows :

[293] " 1. All traffic competitive between any two or more members
hereof, passing between points in the following described territory:
Commencing at the Gulf of Mexico, on the 95th meridian, thence
north to the Red Biver ; thence via that river to the eastern boundary
line of the Indian Territory ; thence north by said boundary line

and the eastern line of the State of Kansas to the Missouri River
at Kansas City ; thence via the said Missouri River to the point
of intersection of that river with the eastern boundary of Montana

;

thence via the said eastern boundary line to the international line,

—

the foregoing to be known as the ' Missouri Biver line,'—thence via
said international line to the Pacific coast; thence via the Pacific

coast to the international line between the United States and Mex-
ico ; thence via said international line to the Gulf of Mexico, and
thence via said gulf to the point of beginning, including business
between points on the boundary line as described.

[294] " 2. All freight traffic originating within the territory as

defined in the first section when destined to points east of the
aforesaid Missouri River line."

Certain exceptions to the above article are then stated as

to the particular business of several railway companies,

which was to be regarded as outside and beyond the provi-

sions of the agreement.

Article II provided for the election of a chairman of the

organization and for meetings at Kansas City, or otherwise,

as might be provided for. By section 2 of that article each

road was to " designate to the chairman one person who shall

be held personally responsible for rates on that road. Such

person shall be present at all regular meetings, when pos-

sible, and shall represent his road, unless a superior officer is
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present. If unable to attend he shall send a substitute with

written authority to act upon all questions which may arise,

and the vote of such substitute shall be binding upon the com-

pany he represents."

Section 3 provides that: "A committee shall be appointed

to establish rates, rules and regulations on the traffic subject

to this association, and to consider changes therein, and

make rules for meeting the competition of outside lines.

Their conclusions, when unanimous, shall be made effective

when they so order, but if they differ the question at issue

shall be referred to the managers of the lines parties hereto

;

and if they disagree it shall be arbitrated in the manner pro-

vided in article VII."

Bj' section 4 it was provided that: "At least five days'

written notice prior to each monthlj' meeting shall be given

the chairman of any proposed reduction in rates or change in

any rule or regulation governing freight traffic; eight days

in so far as applicable to the traffic of Colorado or Utah."

Sections 5, 6, 7, 8, 9, 10 and 11 of article II read as

follows

:

Sec. 5. At eacl) monthly meeting the association shall consider and
vote upon all changes proposed, of which due notice has been given,

and all parties shall be bound by the decision of the association, as
expressed, unless then and there [295] the parties shall give the asso-

ciation definite written notice that, in ten days thereafter, they shall

make such modification notwithstanding the vote of the association:

Provided, That if the member giving notice of change shall fail to be
represented at the meeting, no action shall be taken on its notice, and
the same shall be considered withdrawn. Should any member insist

upon a reduction of rate against the views of the majority, or if the
majority favor the same, and if, in the judgment of such majority, the

rate so made affects seriously the rates upon other traffic, then the
association may, by a majority vote, upon such other trafiic put into

effect corresponding rates to take effect on the same day. By unani-
mous consent, any rate, rule or regulation relating to freight trafiic

may be modified at any meeting of the association without previous
notice.

" Sec. 6. Notwithstanding anything in this article contained, each
member may, at its peril, make at any time, without previous notice,

such rate, rule or regulations as may be necessary to meet the com-
petition of lines not members of the association, giving at the same
time notice to the chairman of its action in the premises. If the chair-

man, upon investigation, shall decide that such rate is not necessary to

meet the direct competition of lines not members of the association,

and shall so notify the road making the rate, it shall immediately
withdraw such rate. At the next meeting of the association held after

the making of such rate, it shall be reported to the association, and if

the association shall decide by a two-thirds vote that such rate was
not made in good faith to meet such competition, the member offending
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shall be subject to the penalty provided in section 8 of this article.
If the association shall decide by a two-thirds vote that such rate was
made in good faith to meet such competition, it shall be considered
as authority for the rate so made.

" Sec. 7. All arrangements with connecting lines for the division of
through rates relating to traffic covered by this agrement shall be
made by authority of the association: Provided, Tiotoever. That when
one road has a proprietary interest in another, the divisions between
such roads shall be [296] what they may elect, and shall not be the
property of the association: Provided, further, That, as regards traffic

contracts at this date actually existing between lines not having com-
mon proprietary interests, the same shall be reported, so far as divi-
sions are concerned, to the association, to the end that divisions with
competing lines may, if thought advisable by them, be made on
equally favorable terms.

" Sec. 8. It shall be the duty of the chairman to investigate all ap-
parent violations of the agreement, and to report his findings to the
managers, who shall determine, by a majority vote (the member
against whom complaint is made to have no vote), what, if any, pen-
alty shall be assessed, the amount of each fine not to exceed one hun-
dred dollars, to be paid to the association. If any line party hereto
agrees with a shipper, or any one else, to secure a reduction or change
in rates, or change in the rules and regulations, and it is shown upon
investigation by the chairman that such an arrangement was effected,

the traffic thereby secured, such action shall be reported to the man-
agers, wha shall determine, as above provided, what, if any, penalty
shall be assessed.

" Sec. 9. When a penalty shall have been declared against any mem-
ber of this association, the chairman shall notify the managing officer

of said company that such fine has been assessed, and that within ten
days thereafter he will draw for the amount of the fine ; and the draft,

when presented, shall be honored by the company thus assessed.
" Sec. 10. All fines collected to be used to defray the expenses of the

association, the offending party not to be benefited by the amounts it

may pay as fines.
" Sec 11. Any member not present or fully represented at roll call

of general or special meetings of the freight association, of which due
and proper notice has been given, shall be fined one dollar, to be as-

sessed against his company, unless he shall have previously filed with
the chairman notice of inability to be present or represented."

Articles 3, 5, 6 and 7 contain appropriate provisions for the carrying

out of the purposes of the agreement, but it is not necessary to here
set them forth in detail.

[297] Article IV reads as follows:

"ABTICtE IV.

"Any wilful underbilling in weights, or billing of freight at wrong
classification, shall be considered a violation of this agreement; and
the rules and regulations of any weighing association or ipspection

bureau, as established by it or as enforced by its officers and agents,

shall be considered binding under the provisions of this agreement,

and any wilful violation of them shall be subject to the penalties pro-

vided herein."

Article VIII provides that the agreement should take effect

April 1, 1889, subject thereafter to thirty days' notice of a

desire on the part of any line to withdraw from the same.
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On the 6th of January, 1892, the United States, as com-

plainant, filed in the Circuit Court of the United States for

the District of Kansas, through the United States attorney

for that district, and under the direction of the Attorney

General of the United States, its bill of complaint against

the Trans-Missouri Freight Association, named in the agree-

ment above mentioned, the Atchison, Topeka and Santa Fe

Railroad Company, and some seventeen other railroad com-

panies, the officers of which had, it was alleged, signed the

agreement above mentioned in behalf of and for their respec-

tive companies. The bill was filed by the Government for

the purpose of having the agreement between the defendant

railroad companies set aside and declared illegal and void,

and to have the association dissolved.

It alleged that the defendant railroad corporations, signing

the agreement, were at that time and ever since had been

common carriers of all classes and kinds of freight and com-

modities which were commonly moved, carried and trans-

ported by railroad companies in their freight traffic, and at

all such times had been, and then were, continuously engaged

in transporting freight and commodities in the commerce,

trade and traffic which is continuously carried on among and

between the several States of the United States, and among

[298] and between the several States and Territories of the

United States, and between the people residing in, and all

persons engaged in trade and commerce within and among

and between, the States, Territories and countries aforesaid;

that each of the defendants was, prior to the 15th day of

March, 1889, the owner and in the control of, and that they

were respectively operating and using, distinct and separate

lines of railroad, fitted up for carrying on business as such

carriers in the freight traffic above mentioned, independently

and disconnectedly with each other, and that said lines of

railroad had been and then were the only lines of transporta-

tion and communication engaged in the freight traffic be-

tween and among the States and Territories of the United

States having through lines for said freight traffic in all that

region of country lying to the westward of the Mississippi

and Missouri rivers and east of the Pacific Ocean ; that these

lines of railroad furnish to the public and to persons engaged
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in trade and traffic and commerce between the several States

and Territories and countries above mentioned separate, dis-

tinct and competitive lines of transportation and communica-
tion extending along and between the States and Territories

of the United States lying westward of the Mississippi and
Missouri rivers to the Pacific Ocean, and that the construc-

tion and maintenance of said several separate, distinct and
competitive lines of railroad aforesaid had been encouraged

and assisted by the United States and by the States and Ter-

ritories in the region of country aforesaid, and by the people

of the said several States and Territories, by franchises and

by grants and donations of large amounts of land of great

value, and of money and securities, for the purpose of secur-

ing to the public and to the people engaged in trade and com-

merce throughout the region of country aforesaid competitive

lines of transportation and communication, and that prior to

the 15th day of March, 1889, and subsequently and up to the

present time, each and all of said defendants have been and
are engaged as common carriers in the railway freight traffic

connected with the interstate commerce of the United States.

It was then alleged in the bill as follows

:

[899] "And your orator further avers that on or about the iit'teenth

day of JIarch, 1880, the defendants not being content with the usual

rates and prices for which they and others were accustomed to move,
carry and transport property, freight and commodities in the trade

and commerce aforesaid and in their said business and occupation, but
contriving and intending unjustly and oppressively to increase and
augment the said rates and prices, and to counteract the effect of free

competition on the facilities and prices of trasporation, and to estab-

lish and maintain arbitrary rates, and to prevent any one of said de-

fendants form reducing such arbitrary rates, and thereby exact arid

procure great sums of money from the people of the said States and
Territories aforesaid, and from the people engaged in the interstate

commerce, trade and trafiic within the region of country aforesaid,

and from all persons having goods, wares and merchandise to be

transported by said railroads, and intending to monopolize the trade,

traffic and commerce amcn;j and between the States and Territories

aforesaid, did combine, conspire, confederate and unlawfully agree
together, and did then and there' enter into a written contract, com-
bination, agreement and compact, known as a memorandum of agree-

ment of the Trans-Missouri Freight Association, which was signed by
each of said above-named defendants."

The bill then set forth the agreement signed by the various

corporations defendant.

It was further alleged that the agreement went into effect
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on the 1st day of April, 1889, and that since that time each

and all of the defendants, by reason of the agreement, have

put into effect and kept in force upon the several lines of rail-

roads the rules and regulations and rates and prices for mov-

ing, carrying and transporting freight fixed and established

by the association, and have declined and refused to fix or

establish and maintain or give on their railroads rates and

prices for the carrying of freight based upon the cost of con-

structing and maintaining their several lines of railroad and

the cost of carrying freights over the same, and such other ele-

ments as should be considei'cd in establishing tarill' I'ates upon

each [300] particular road, and the people of the States and

Territories subject to said association, and all persons en-

gaged in trade and commerce within, among and between the

different States and Territories had been compelled to and

were still compelled to pay the arbitrary rates of freight and

submit to the arbitrary rules and regulations established and

maintained by the association, and ever since that date had

been and still were deprived of the benefits that might be

expected to flow from free competition betAvcmi said several

lines of transportation and communication, and were deprived

of the better facilities and cheaper rates of freight that might

be reasonably expected to flow from frc^e competition

between the lines above mentioned, 'ind that the trade, traffic

and commerce in such region of country, and the freight traf-

fic in connection therewith, had been and were monopolized

and restrained, hindered, injured and retarded by the defend-

ant's by means of and through the instrumentality of such

association.

The bill further axei-i'cd tliat notwitlislanding the passage

of the act of Congress abo^'e mentioned on tlie 2(1 day of

July, 1890, the " defendants still continue in and still engage

in said unlawful combination and conspiracy, and still main-

tain said Trans-Missouri Freight Association, with all the

powers specified in the memorandum of agreement and

articles of association hereinbefore set forth, which said

agreement, combination and conspii'acy so as aforesaid en-

tered into and maintained by said defendants is of great

injury and grievous prejudice to the common and public

Digitized by Microsoft®



UNITED STATES V. FREIGHT ASSOCIATION. ()57

Statement of the Case.

good and to the welfare of the people of the United States."

The praj'er of the bill was as follows

:

" In cousideration wlieveof, and iuasmuch as your orator can only
have adequate relief in the premises in this honorable court where
matters of this nature are properly cognizable and relievable, your
orator prays that this honorable court may order, adjudge and decree
that said Trans-Miss,;uri Freight Assaciation bs dissolved, and that
said defendants, and all and each of them, be enjoined and prohibited
from further agreeing, combining and conpiring and acting together
to maintain rules and regulations and rates for carry- [301] ing freight
upon th?ir several lines of railroad to hinder trade and commerce be-

tween the States and Territories of the United States, and that all and
each of them be enjoined and prohibited from entering or coutiuuiug
in a combination, association or conspiracy to deprive the people
engaged in trade and commerce between and among the States and
Territories of the United States of such facilities and rates and
charges of fi'eight transporation as will be afforded by free and unre-
strained competition between the said several lines of railroad? and
that all and each of said defendants bs enjoined and prohibited from
agreeing, combining and cons])iring and acting together to monopolize
or attempt to mon,)polize the freight traffic in the trade and commerce
between the States and Territories of the Unied States, and that all

and each of said defendants be enjoined and prohibited from agree-

ing, combining and cunsijiring and acting together to prevent each and
any of their associates from carrying freight and commodities in the
trade and connnerce between the States and Territories of the United
States at such rates as shall be A-oluntarily fixed by the officers and
agents of each of said roads acting independently and separately in

its own behalf."

The defendants were required to answer fully, etc., each

and all of the ma.tters charged in the bill, but such answer

was not required to be under oath, an answer under oath

being specially waived.

The Chicago, Kansas and Nebraska Eailway Company, the

Missouri, Kansas and Texas Eailway Company and the Den-

ver, Texas and Fort Worth Railroad Company denied being

parties to the association. The other fifteen companies filed

separate answers, each setting up substantially the same

defence.

They admitted they were common carriers engaged in the

transportation of persons and property in the States and

Territories mentioned in the agreement, and they alleged

that as such common carriers they were subject to the pro-

visions of the act of Congress, approved February 4, 1887,

c. 104, 24 Stat. 379, entitled "An act to regulate commerce,"

with the various amendments thereof and additions thereto,

[302] and they alleged that that act and the amendments con-
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stituted a system of regulations established by Congress for

common carriers subject to the act, and they denied that they

were subject to the provisions of the act of Congress passed

July 2, 1890, above sot forth.

They admit that they severally own, control and operate

separate and distinct lines of railroad constructed and fitted

for carrying on business as common carriers of freight, inde-

pendently and disconnectedly with each other ; except that a

common interest exists between certain companies, named in

the answer. They admit that the lines of railroad mentioned

in the bill furnish lines of transportation and communication

to persons engaged in freight traffic between and among the

States and Territories of the United States, having through

lilies for freight traffic in that region of country lying to the

westward of the Mississippi and Missouri rivers and east of

the Pacific Ocean, but deny that they are the only such lines,

and allege that there are several others, naming them.

They further admitted that prior to the organization of the

freight association the defendants furnished to the public and

to persons engaged in trade, traffic and commerce between

the several States and Territories named in the agreement,

separate, distinct and competitive lines of transportation and

communication, and they allege that they still continue to

do so.

They admitted that some of the roads mentioned in the

bill received aid by land grants from the United States, and

others received aid from States and Territories by loans of

credits, donations of depot sites and rights of way, and in a

few cases by investments of money, and that the people of

the States and Territories to a limited extent made invest-

ments in the stocks and bonds of some of the roads, while

others, mentioned in the bill, were almost exclusively con-

structed by capital furnished by non-residents of that region.

It was also admitted that the purpose of the land grants,

loans, donations and investments was to obtain the construc-

tion of competitive lines of transportation and communication

to the end that the public and the people engaged in trade

[303] and commerce throughout that region of country

might have facilities afforded by railways in communicating
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with each other and with other portions of the United States

and the Avorld, and denied that they -were granted for any
other purpose.

The defendants admitted the formation on or about March
15, 1889, of the vohmtary association described in tlie bill as

the " Trans-Missouri Freight Association."

They denied the allegation that they were not content Avith

the rates and prices prevailing at the date of the agreement

;

they denied any intent to unjustly increase rates, and denied

that the agreement destroyed, prevented or illegally limited

or influenced competition; they denied that arbitrary rates

were fixed or charged, or that rates had been increased, or

that the eflfect of free competition had been counteracted;

they denied anj' purpose in the formation of the association

to monopolize trade, traiRc and commerce between the States

and Territories within the region mentioned in the bill ; and

they denied that the agreement was in any respect the illegal

result of any unlawful confederation or conspiracy. The de-

fendants alleged that the proper object of the association was

to establish reasonable rates, rules and regulations on all

freight traffic, and the maintenance of such rates until

changed in the manner provided by law ; that the agree-

ment was filed with the Interstate Commerce Commission

as required by section 6 of the act of February 4, 1887.

They also alleged that it was not the purpose of the associa-

tion to prevent the members from reducing rates or changing

the rules and regulations fixed by the association; that by

the terms of the agreement each member might do so, the

preliminary requirement being that the proposed change

should be voted upon at a meeting of the association, after

which, if the proposal was not agreed to, the line making the

proposal could make such reduced rate notwithstanding the

objection of the other lines ; that the purpose of this provi-

sion was to afford opportunity for the consideration of the

reasonableness of any proposed rate, rule or regulation by all

lines interested and an interchange of views on the effect of

such [304] reduction, and that reductions of rates had been

made in numerous instances through said process by the asso-

ciation. They admitted that the agreement took effect April

1, 1889, and that it had remained in operation since, and that
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the rates, rules and regulations fixed and established from

time to time under said agreement had been put into effect

and maintained in conformity to law ; and it was denied that

by reason of the agreement or under duress of fines and penal-

ties, or otherwise, the defendants had refused to establish and

maintain just and reasonable rates; and it was alleged that

the object of the association at all times had been and was

to establish all rates, rules and regulations upon a just and

reasonable basis, and to avoid unjust discrimination and un-

due preference. They denied that shippers or the public

were in any way oppressed or injured by reason of the rates

fixed by the association, but on the contrary they alleged that

the agreement and the association established under it had

been beneficial to the patrons of the railway lines composing

the association and the public at large. These in substance

were the allegations in the various answers.

The cause came on for hearing on bill and answer before

the Circuit Court of the United States for the District of

Kansas, First Division. That court dismissed the bill with-

out costs against the complainant. 53 Fed. Rep. 440. The

Government dvily appealed from the judgment to the

United States Circuit Court of Appeals for the Eighth Cir-

cuit, and that court after argument affirmed, in October,

1893, the judgment of the Circuit Court, without costs,

Shiras, District Judge, dissenting. 19 U. S. App. 36.

From that judgment the Government appealed to this court.

\ motion was made upon affidavits to dismiss the appeal.

The affidavits show that on the 18th of November, 1892, a

resolution was adopted by the Trans-Missouri Freight Asso-

ciation, one of the defendants, providing that the organiza-

tion should be discontinued from and after the 19th of No-

vember, 1892, and the secretary was instructed to wind up its

affairs at as early a date as possible. It further appeared by

the affidavits that the Trans-Missouri Freight Association was

[305] actually dissolved and its existence ended on the above

date, November 19, 1892, and that it has not since that date

been revived, nor has it since that date had any activity of

any kind, " and that it has not conducted or been engaged in

am' operations or business whatever, but that it has been

dead and out of existence."
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It also alleged as another ground for dismissing the appeal

that the matter in controversy does not exceed $1000, and that

the case does not come under any other provision of the act of

1891, allowing an appeal from the Cir<:uit Courts of Appeals
to this court. In opposition to the motion it appeared upon
the part of the appellant that at the same meeting at which
the resolution above referred to was adopted, the following

resolution was also adopted :
" Resolved, That a (lommittee of

seven be appointed by the chairman of this meeting to draw
up a new agreement for the conduct of business now substan-

tially covered by the Trans-Missouri agTeement and to make
a report to all lines in the Trans-Missouri Association at a

meeting to be called in Chicago on December G, 1892." A
committee of seven was accordingly appointed, which adopted

a resolution calling a meeting for the 6th of December, 1892,

of the lines formerly members of the Trans-Missouri Associa-

tion and representatives of other interested lines for the pur-

pose of considering any changes in the tariffs and of business

which was under the jurisdiction of that association and

which might be submitted to the parties at that time, and to

further consider the organization of one or more rate commit-

tees to govern the manner of making rates on such traffic until

some permanent organization could be effected. In the early

days of December, 1892, the meeting so called was held and

was participated in by most of the railroad compaiiies which

were parties to the Trans-Missouri agreement, and at that

meeting an agreement was made upon the subject of rates of

freight, and a West-Missouri freight rate committee was ap-

pointed, the duties of which committee were to establish and

maintain reasonable rates in the territory described, and

other lines not therein represented but interested in the

freight traffic of such territory were to be invited to become

members. A plan for [306] the establishment of subrate

committees for the purpose of agreeing upon rates was

therein set forth and agreed to. The agreement was to be-

come effective on the 1st of January, 1892, and to remain in

force until the following April, during which time it was

supposed that a new and permanent association to provide

for an agreement relating to rates of freight might be

founded. It does not appear whether such permanent asso-
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ciation has been formed or that the temporary agreement has

been actually terminated.

In answer to the motion to dismiss on the ground that the

matter in controversy did not amount to over a thousand

dollars, the parties have stipulated as follows :
" It is hereby

stipulated for the purjjoses of this case and no other, and

without waiving any right to question the legal effect of such

fact, that the daily freight charges on interstate shipments

collected by all the railway companies at points where they

compete with each other were, at the time of the agreement

mentioned in the pleadings herein, and have l5?cn since, more

than one thousand dollars."

To the motion made to dismiss the appeal for want of juris-

diction, briefs were filed as follows:

J/r. W. F. GvtJrrie filed a brief on behalf of the Burlington

and jMissoTiri River Railroad Company in support of the

motion.

Mr. Lloyd IF. Bowers filed a brief on behalf of the Atchi-

son, Topeka and Santa Fe Railroad Company, the Chicago,

Rock Island and Pacific Railroad Company, the Fremont,

Elkhorn and Missouri Valley Railroad Company, The Sioux

City and Pacific Railroad Company and the Chicago, St.

Paul, JMinneapolis and Omaha Railway Company in support

of the motion.

Mr. Attorney Gcnvral and Mr. Assistant Attorney General

Whitney for the United States filed a brief opposing the

motion.

[307] At the hearing on the merits one hour additional

time was, on motion of Mr. Dillon., allowed to each side.

Mr. Attorney General for the United States, appellants.

Mr. John F. Dillon for the Freight Association, appellees.

Mr. A. L. Williams, Mr. Harry Hubbard and Mr. John M.

Dillon were on his brief.

Mr. James G. Carter for the Freight Association, appellees.

Mr. E. J. Phelfs for the Freight Association and the New
York Central and Hudson River Railroad Company, ap-
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Mr. Attorney General conchulod for appelltints.

Mr. II'. F. Guthrie filed a brief on behalf of the Burlington

und Missouri River Railroad Company.

Mr. Lloyd W. Bowers filed a brief for the Fremont, Elk-

horn and Missouri Valley Railroad Company and the Sioux

City and rncific Railroad Company.

Mk. JasTicE Peckiiam, after stating the facts, delivered

the opinion of the court.

The defendants object to the hearing of this iippciil, and

ask that it be dismissed on the ground that the Trans-Mis-

souri Fi'eight Association has been dissolved by a vote of its

members sinci^ the judguirnl enlcreil in this suit in the court

below. A further ground urged for the dismissal of the ap-

peal is that (lie. requisite amount (over one thousand dollars)

is not in controversy in the siiil, and that as an appeal would

only lie to this court in this character of suit under the act

of March 3, 1891, c. 517, 28 Stal. 826, whoi'o that amount is

in controversy, tlie ajjpcal should be dismissed.

As to the first ground, we think the fact of tlio dissolution

of the association docs not prevent this court from taking cog-

nizance of the appeal and deciding the case upon its merits.

[308] The prayer of the bill filed in this suit asks not only

for the dissohition of the association, but, among other things,

that the defendants should be restrained from continuing in

a like combination, and that they should bo enjoined from

further conspiring, agreeing or combining and acting to-

gether to maintain rules and regulations and rates for carry-

ing freight upon their several lines, etc. The mere dissolu-

tion of the association is not, the most important object of this

litigation. The judgment of the court is sought upon the

question of the legality of the agreement itself for the carry-

ing out of whicli the association was formed, and if such

agreement bo declared to be illegal, the court is asked not

only to dissolve the association named in the bill, but that the

defendants should be enjoined for the future.

The defendants, in bringing to the notice of the court the

fact of the dissolution of the association, take pains to show

that such dissolution had no connection or relation whatever
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with the pendency of this suit, and that the association was
not terminated on that account. They do not admit the

illegality of the agreement, nor do they allege their purpose

not to enter into a similar one in the immediate future. On
the contrary, by their answers the defendants claim that the

agreement is a perfectly proper, legitimate and salutary one,

and that it or one like it is necessary to the prosperity of the

companies. If the injunction were limited to the prevention

of any action by the defendants under the particular agree-

ment set out, or if the judgment were to be limited to the

dissolution of the association mentioned in the bill, the relief

obtained would be totally inadequate to the necessities of the

occasion, provided an agreement of that nature were deter-

mined to be illegal. The injunction should go further, and

enjoin defendants from entering into or acting under any

similar agreement in the future. In other words, the relief

granted should be adequate to the occasion.

As an answer to the fact of the dissolution of the associa-

tion, it is shown on the part of the Government that these

very defendants, or most of them, immediately entered into a

substantially similar agreement, which was to remain ii\_force

for [309] a certain time, and under which the companies

acted, and in regard to which it does not appear that they

are not still acting. If the mere dissolution of the associa-

tion worked an abatement of the suit as to all the defendants,

as is the claim made on their part, it is plain that they have

thus discovered an effectual means to prevent the judgment

of this court being given upon the question really involved

in the case. The defendants having succeeded in the court

below, it would only be necessary thereafter to dissolve their

association and instantly form another of a similar kind, and

the fact of the dissolution would prevent an appeal to this

court or procure its dismissal if taken. This result does not,

and ought not to follow. Although the general rule is that

equity does not interfere simply to restrain a possible future

violation of law, yet where parties have entered into an

illegal agreement and are acting under it, and there is no

adequate remedy at law and the jurisdiction of the court has

attached by the filing of a bill to restrain such or any like

action under a similar agreement, and a trial has been had.
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and judgment entered, the appellate jurisdiction of this court

is not ousted by a simple dissolution of the association,

effected subsequently to the entry of judgment in the suit.

Private parties may settle their controversies at any time,

and rights which a plaintiff may have had at the time of the

commencement of the action may terminate before judgment
is obtained or while the case is on appeal, and in anj^ such

case the court, being informed of the facts, will proceed no
further in the action. Here, however, there has been no ex-

tinguishment of the rights (whatever thej'^ are) of the public,

the enforcement of which the Government has endeavored to

procure by a judgment of a court under the provisions of the

act of Congress above cited. The defendants cannot foreclose

those rights nor prevent the assertion thereof by the Govern-

ment as a substantial trustee for the public under the act of

Congress, by any such action as has been taken in this case.

By designating the agreement in question as illegal and the

alleged combination as an vmlawful one, we simply mean to

say that such is the character of the agreement as claimed by

[310] the Government. That question the Government has

the right to bring before the court and obtain its judgment

thereon. "Whether the agreement is of that character is the

question herein to be decided.

We think, therefore, the first ground urged hj defendants

for the dismissal of the appeal is untenable.

We have no difficulty either in sustaining the jurisdiction

of this court in regard to the second ground, that of the

amount in controversy in the suit.

The bill need not state, in so many words, that a certain

amount exceeding one thousand dollars is in controversy in

order that this court may have jurisdiction on appeal. The
statutory amount must as a matter of fact be in controversy,

yet that fact may appear I)y affidavit after the appeal is

taken to this court, Whitef<ide v. HaseUon^ 110 U. S. 296;

Red River Cattle Co. v. Needham, 137 U. S. 632, or it may be

made to appear in such other manner as shall establish it to

the satisfaction of the court. A stipulation between the par-

ties as to the amount is not controlling, but in the discretion

of the court it may be regarded in a particular case, and with

reference to the other facts appearing in the record as suffi-
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cient proof of the amount in controversy to sustain the j uris-

diction of this court.

The bill shoAvs here an agreement entered into (as stated in

the agreement itself) for the purpose of maintaining reason-

able rates to be received by each company executing the

agreement, and the stipulation entered into between the

parties hereto shows that the daily freight charges on inter-

state shipments collected by the railway companies at points

where they compete with each other were, at the time of the

making of the agreement .mentioned in the pleadings herein

and have been since, more than one thousand dollars. This

agreement so made, the Government alleges, is illegal as being

in restraint of trade, and was entered into between the com-

panies for the purpose of enhancing the freight rates. The

companies, while denying the illegality of the agreement or

its purpose to be other than to maintain reasonable rates, yet

allege that without some such agreement the competition be-

tween them for [311] traffic would be so severe as to cause

great losses to each defendant and possibly ruin the companies

represented in the agreement. Such a result, it is claimed,

is avoided by reason of the agreement. Upon the existence,

tlierefore, of this or some similar agreement directly de-

pends (as is alleged) the prosperity, if not the life, of each

company'. It must follow that an amount much more than

a thousand dollars is involved in the maintenance of the

agreement or in the right to maintain it or something like it.

These facts, appearing in the record and the stipulation, show

that the right involved is a right which is of the requisite

pecuniary value. A reduction of the rates by only the

fractional part of one per centum would, in the aggregate,

amount to over a thousand dollars in a very few days. This

is sufficient to give the court jurisdiction on appeal. South

Carolina v. Seymour^ 153 U. S. 353, 357. There is directly

involved in this suit the validity and the life of this agree-

ment, or one similar to it. Out of this agreement directly

springs the ability as well as the right to maintain these rates,

and each companj^ is interested in maintaining the validity

of the agreement to the same extent as all the others. As
against the agreement the Government represents the in-

terest of the public, and thus the parties stand opposed to
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each other—the one in favor of dissolving and the other of
maintaining the agreement.

Unlike the case of <}ihson v. Shufeldt, 122 U. S. 27, and
the cases therein cited in the opinion of the court delivered by
Mr. Justice Gray, the defendants here are jointly interested

in the question, and it is not the case of a fund amounting to

more than the requisite sum which is to be paid to different

parties in sums less than the jurisdictional amount
For the i-easons above stated, we think the jurisdictional

fact in regard to each defendant appears plainly and neces-

sarily from the record and the stipulation, and that the duty
is thus laid upon this court to entertain the appeal.

Coming to the merits of the suit, there are two important
questions which demand our examination. They are, first,

whether the above-cited act of Congress (called herein the

Trust Act) applies to and covers common carriers by railroad

;

[312] and, if so, second, does the agreement set forth in the

bill violate any provision of that act ?

As to the first question

:

The language of the act includes erery contract, combina-

tion in the form of trust or otherwise, or conspiracy, in

restraint of trade or commerce among the several States or

with foreign nations. So far as the very terms of the statute

go, they apply to any contract of the nature described. A
contract therefore that is in restraint of trade or commerce is

by the strict language of the act prohibited even though such

contract is entered into between competing common carriers

by railroad, and only for the purposes of thereby affecting

traffic rates for the transportation of persons and property.

If such an agreement restrain trade or commerce, it is pro-

hibited by the statute, unless it can be said that an agree-

ment, no matter what its terms, relating only to transporta-

tion cannot restrain trade or commerce. We see no escape

from the conclusion that if any agreement of such a nature

does restrain it, the agreement is condemned by this act. It

cannot be denied that those who are engaged in the trans]Dor-

tation of persons or property from one State to another are

engaged in interstate commerce, and it would seem to follow

that if such persons enter into agreements between them-

selves in regard to the compensation to be secured from the
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owners of the articles transported, such agreement would at

least relate to the business of commerce, and might more or

less restrain it. The point urged on the defendants' part is

that the statute was not really intended to reach that kind of

an agreement relating only to traffic rates entered into by
competing common carriers by railroad ; that it was intended

to reach only those who were engaged in the manufacture or

sale of articles of commerce, and who by means of trusts, com-

binations and conspiracies were engaged in affecting the sup-

pl}^ or the price or the place of manufacture of such articles.

The terms of the act do not bear out such construction.

Railroad companies are instruments of commerce, and their

business is commerce itself. Sto.te Freight Tax case, 15

Wall. 232, 275 ; Telegraj?h Co. v. Texas, 105 U. S. 460, 464.

[313] An act which prohibits the making of every contract,

etc., in restraint of trade or commerce among the several

States, would seem to cover by such language a contract be-

tween competing railroads, and relating to traffic rates for

the transportation of articles of commerce between the

States, provided such contract by its direct effect produces a

restraint of trade or commerce. What amounts to a re-

straint within the meaning of the act if thus construed need

not now be discussed.

AVe have held that the Trust Act did not apply to a com-

pany engaged in one State in the refining of sugar under
the circumstances detailed in the case of United States v.

E. C. Knight Company, 156 U. S. 1, because the refining of

sugar under those circumstances bore no distinct relation to

commerce between the States or with foreign nations. To
exclude agreements as to rates by competing railroads for

the transportation of articles of commerce between the

States would leave little for the act to take effect upon.
Nor do we think that because the sixth section does not

forfeit the property of the railroad company when merely
engaged in the transportation of property owned under and
which was the subject of a contract or combination men-
tioned in the first section, any ground is shown for holding
the rest of the act inapplicable to carriers by railroad. It

is not perceived why, if the rest of the act were intended
to apply to such a carrier, the sixth section ought necessarily
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to have provided for the seizure and condemnation of the

locomotives and cars of the carrier engaged in the trans-

portation between the States of those articles of commerce
owned as stated in that sixth section. There is some justice

and propriety in forfeiting those articles, but we see none in

forfeiting the locomotives or cars of the carrier simply be-

cause such carrier was transporting articles as described

from one State to another, even though the carrier knew
that they had been manufactured or sold under a contract

or combination in violation of the act. In the case of a sim-

ple transportation of such articles the carrier would be

guilty of no violation of any of the provisions of the act.

Why, there- [314] fore, woidd it follow that the sixth sec-

tion should provide for the forfeiture of the property of the

carrier if the rest of the act were intended to apply to it?

To subject the locomotives and cars to forfeiture under such

circumstances might also cause great confusion to the gen-

eral business of the carrier and in that way inflict unmerited

punishment upon the innocent owners of other property in

the course of transportation in the same cars and drawn by

the same locomotives. If the company itself violates the

act, the penalties are sufficient as provided for therein.

But it is maintained that an agreement like the one in

question on the part of the railroad companies is authorized

by the Commerce Act, which is a special statute applicable

only to railroads, and that a construction of the Trust Act

(which is a general act) so as to include within its provi-

sions the case of railroads, carries with it the repeal by im-

plication of so much of the Commerce Act as authorized the

agreement. It is added that there is no language in the

Trust Act which is sufficiently plain to indicate a purpose

to repeal those provisions of the Commerce Act which per-

mit the agreement ; that both acts may stand, the special or

Commerce Act as relating solely to railroads and their

proper regulation and management, while the later and gen-

eral act will apply to all contracts of the nature therein de-

scribed, entered into by any one other than competing com-

mon carriers by railroad for the purpose of establishing rates

of traffic for transportation. On a line with this reasoning it

is said that if Congress had intended to in any manner affect
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the railroad carrier as governed by the Commerce Act, it

would have amended that act directly and in terms, and

not have left it as a question of construction to be deter-

mined whether so important a change in the commerce stat-

ute had been accomplished by the passage of the statute re-

lating to trusts.

The first answer to this argument is that, in our opinion,

the Commerce Act does not authorize an agreement of this

nature. It may not in terms prohibit, but it is far from

conferring either directly or by implication any authority

to make it. If the agreement be legal it does not owe its

[315] validity to any provision of the Commerce Act,

and if illegal it is not made so by that act. The fifth sec-

tion prohibits what is termed " pooling," but there is no

express provision in the act prohibiting the maintenance of

tralRc rates among competing roads by making such an

agreement as this, nor is there any provision which permits

it. Prior to the passage of the act the companies had some-

times endeavored to regulate competition and to maintain

rates by pooling arrangements, an.d in the act that kind of

an arrangement was forbidden. After its passage other

devices were resorted to for the purpose of curbing compe-

tition and maintaining rates. The general nature of a con-

tract like the one before us is not mentioned in or provided

for by the act. The provisions of that act look to the pre-

vention of discrimination, to the furnishing of equal facili-

ties for the interchange of traffic, to the rate of compensation

for what is termed the long and the short haul, to the attain-

ment of a continuous passage from the point of shipment to

the point of destination, at a known and published schedule,

and, in the language of counsel for defendants, " without

reference to the location of those points or the lines over

which it is necessary for the traffic to pass," to procuring

uniformity of rates charged by each company to its patrons,

and to other objects of a similar nature. The act was not

directed to the securing of uniformity of rates to be charged

by competing companies, nor was there any provision therein

as to a maximum or minimum of rates. Competing and

non-connecting roads are not authorized by this statute to

make an agreement like this one.
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As the Commerce Act does not authorize this agreement,

argument against a repeal by implication, of the provisions

of the act which it is alleged grant such authority, becomes
ineffective. There is no repeal in the case, and both statutes

may stand, as neither is inconsistent with the other.

It is plain, also, that an amendment of the Commerce Act
would not be an appropriate method of enacting the legis-

lation contained in the Trust Act, for the reason that the

latter act includes other subjects in addition to the contracts

of or combinations among railroads, and is addressed to the

[316] prohibition of other contracts besides those relating

to transportation. The omission, therefore, to amend the

Commerce Act furnishes no reason for claiming that the later

statute does not apply to railroad transportation. Although
the commerce statute may be described as a general code for

the regulation and government of railroads upon the subjects

treated of therein, it cannot be contended that it furnishes

a complete and perfect set of rules and regulations which

are to govern them in all cases, and that any subsequent act

in relation to them must, when passed, in effect amend or

repeal some provision of that statute. The statute does not

cover all cases concerning transpoirtation by railroad and, all

contracts relating thereto. It does not purport to cover such

an extensive field.

The existence of agreements similar to this one may have

been known to Congress at the time it passed the Commerce
Act, although we are not aware, from the record, that an

agreement of this kind had ever been made and publicly

known prior to the passage of the Commerce Act. Yet if it

had been known to Congress, its omission to prohibit it at

that time, while prohibiting the pooling arrangements, is.

no reason for assuming that when passing the Trust Act it

meant to except all contracts of railroad companies in regard

to traffic rates from the operation of such act. Congress for

its own reasons, even if aware of the existence of such agree-

ments, did not see fit when it passed the Commerce Act to

prohibit them with regard to railroad companies alone, and

the act was not an appropriate place for general legislation

on the subject. And at that time, and for several years there-

after. Congress did not think proper to legislate upon the
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subject at all. Finally it passed this Trust Act, and iu our

opinion no obstacle to its application to contracts relating to

transportation by railroads is to be found in the fact that

the Commerce Act had been passed several years before, in

which the entering into such agreements was not in terms

prohibited.

It is also urged that the debates in Congress show beyond a

doubt that the act as passed does not include railroads. Coun-

[317 J
sel for the defendants refer in considerable detail to

its history from the time of its introduction in the Senate to

its final passage. As the act originally passed the Senate the

first section was in substance as it stands at present in the

statute. On its receipt by the House that body proposed an

amendment, by which it was in terms made unlawful to enter

into any contract for the purpose of preventing competition

in the transportation of persons or property. As thus

amended the bill went back to the Senate, which itself

amended the amendment by making the act apply to any such

contract as tended to raise prices for transportation above

what was just and reasonable. This amendment by the Sen-.

ate of the amendment proposed by the House was disagreed to

by that body. The amendments were then considered by con-

ference committees, and the first conference committee re-

ported to each house in favor of the amendment of the Senate.

This report was disagreed to and another committee ap-

pointed, which agreed to strike out both amendments and

leave the bill as it stood when it first passed the Senate, and

that report was finally adopted, and the bill thus passed.

Looking at the debates during the various times when the

bill was before the Senate and the House, both on its original

passage by the Senate and upon the report from the confer-

ence committees, it is seen that various views were declared in

regard to the legal import of the act. Some of the members
of the House wanted it placed beyond doubt or cavil that con-

tracts in relation to the transportation of persons and propertj'

were included in the bill. Some thought the amendment un-

necessary as the language of the act already covered it, and

some refused to vote for the amendment or for the bill if the

amendments were adopted on the ground that it would then

interfere with the Interstate Commerce Act, and tend to cre-
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ate confusion as to the meaning of each act. Senator Hoar
(who was a member of the first committee of conference from
the Senate) , when reporting the result arrived at by the judi-

ciary committee recommending the adoption of the House
amendment, said :

" The other clause of the House amend-
ment is that contracts or agreements entered into for the pur-

pose of [318] preventing competition in the transportation

of persons or property from one State or Territory into an-

other shall be deemed unlawful. That, the committee recom-

mend shall be concurred in. We suppose that it is already

covered by the hill as it stands; that is, that transportation is

as much trade or commerce among the several States as the

sale of goods in one State to be delivered in another, and,

therefore, that it is covered already by the bill as it stands.

But there is no harm in agreeing in an amendment which ex-

pressly describes it, and an objection to the amendment might

be construed as if the Senate did not mean to include it; so

we let it stand."

Looking simply at the history of the bill from the time it

was introduced in the Senate until it was finally passed, it

would be impossible to say what were the views of a majority

of the members of each house in relation to the meaning of

the act. It cannot be said that a majority of both houses did

not agree with Senator Hoar in his views as to the construc-

tion to be given to the act as it passed the Senate. All that

can be determined from the debates and reports is that various

members had various views, and we are left to determine the

meaning of this act, as we determine the meaning of other

acts, from the language used therein.

There is, too, a general acquiescence in the doctrine that

debates in Congress are not appropriate sources of informa-

tion from which to discover the meaning of the language of a

statute passed by that body. United States v. Union Pacif,G

Railroad Company, 91 U. S. 72, 79; Aldridge v. Williams,

?) How. 9, 24, Taney, Chief Justice ; Mitchell v. Great Works

Milling c& Manufacturing Gorp^pany, 2 Story, 648, 653 ;
Queen

v. Hertford College, 3 Q. B. D. 693, 707.

The reason is that it is impossible to determine with cer-

tainty what construction was put upon an act by the members

11808—VOL 1—06 M 43
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of a legislative body that passed it by resorting to the

speeches of individual members thereof. Those who did not

speak may not have agreed with those who did; and those

who spoke might differ from each other; the result being

that the only proper way to construe a legislative act is from

the language used in the act, and, upon occasion, by a resort

[319] to the history of the times when it was passed. (Cases

cited, supra.) If such resort be had, we are still unable to see

that the railroads were not intended to be included in this

legislation.

It is said that Congress had verj' different matters in view

and very different objects to accomplish in the passage of the

act in question ; that a number of combinations in the form of

trusts and conspiracies in restraint of trade were to be found

throughout the countrj^, and that it Avas impossible for the

state governments to successfully cope with them because of

their commercial character and of their business extension

through the different States of the Union. Among these

trusts it was said in Congress were the Beef Trust, the Stand-

ard Oil Trust, the Steel Trust, the Barbed Fence Wire Trust,

the Sugar Trust, the Cordage Trust, the Cotton Seed Oil

Trust, the Wliiskey Trust and many others, and these trusts

it was stated had assumed an importance and had acquired a

power which were dangerous to the whole country, and that

their existence ^^as directly antagonistic to its peace and pros-

perity. To combinations and conspiracies of this kind it is

contended that the act in question was directed, and not to

the combinations of competing railroads to keep up their

prices to a reasonable sum for the transportation of persons

and property. It is true tliat many and various trusts were

in existence at the time of the passage of the act, and it was

probably sought to cover them by the provisions of the act.

Many of them had rendered themselve offensive by the man-

ner in which thejr exercised the great power that combined

capital gave them. But a further investigation of " the his-

tory of the times " shows also that those trusts were not the

only associations controlling a great combination of capital

which had caused complaint at the manner in which their

business was conducted. There were many and loud com-

plaints from some portions of the public regarding the rail-
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roads and the prices they were charging for the service they
rendered, and it was alleged that the prices for the transpor-

tation of persons and articles of commerce were unduly and
improperly enhanced by combinations among the different

[320] roads. ^"\Ti.ether these complaints were well or ill

founded we do not presume at this time and under these cir-

cumstances to determine or to discuss. It is simply for the

purpose of answering the statement that it was only to trusts

of the nature above set forth that this legislation Avas di-

rected, that the subject of the opinions of the people in regard

to the actions of the railroad companies in this particular is

referred to. A reference to this history of the times does not,

as we think, furnish us with any strong reason for believing

that it was only trusts that were in the minds of the members
of Congress, and that railroads and their manner of doing

business were wholly excluded therefrom.

Our attention is also called to one of the rules for the con-

struction of statutes which has been approved by this court

;

that while it is the duty of courts to ascertain the meaning of

the legislature from the words used in the statute and the

subject-matter to which it relates, there is an equal duty to

restrict the meaning of general words, whenever it is, found

necessary to do so in order to carry out the legislative intent.

Breicer v. Blougher, 14 Pet. 178, 198; Petri v. Commercial

Bank of Chicago^ 142 U. S. 644, 650; McKee v. United,

States, 164 U. S. 287. It is therefore urged that if, by a strict

construction of the langaiage of this statute it may be made to

include railroads, yet it is evident from other considerations

now to be mentioned that the real meaning of the legislature

would not include them, and they must for that reason be

excluded. It is said that this meaning is plainly to be in-

ferred, because of fundamental differences both in an eco-

nomic way and before the law between trade and manufac-

ture on the one hand, and railroad transportation on the other.

Among these differences are the public character of railroad

business, and as a result the peculiar power of control and'

regulation possessed by the State over railroad companies.

The trader or manufacturer, on the other hand, carries on an

entirely private business, and can .sell to whom he pleases; he

may charge different prices for the same article to different
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individuals; he may charge as much as he can get for the

article in which he deals, whether the price be reasonable or

[3«il] unreasonable; he may make such discrimination in

his business as he chooses, and he may cease to do any busi-

ness whenever his choice lies in that direction ; while, on the

contrary, a railroad company must transport all persons and

property that come to it, and it must do so at the same.price

for the same service, and the price must be reasonable, and it

cannot at its will discontinue its business. It is also urged

that there are evils arising froin unrestricted competition in

regard to railroads which do not exist in regard to any other

kind of property, that it is so admitted by the latest and best

Avriters on the subject, and that practical experience of the

results of unrestricted competition among railroads tends

directly to the same view; that the difference between rail-

road property on the one hand, and all other kinds of prop-

erty on the other hand, is so plain that entirely different eco-

nomic results follow from unrestricted competition among
railroads from those which obtain in regard to all other kinds

of business. It is also said that the contemporaneous indus-

trial history of the country, the legal situation in regard to

railroad properties at the time of the enactment of this

statute, its legislative history, the ancient and constantly

maintained different legal effect and policy regarding rail-

way transportation and ordinary trade and manufacture,

together with a just regard for interests of such enormous
magnitude as are represented by the railroads of the country,

all tend to show that Congress in passing the Anti-Trust Act
never could have contemplated the inclusion of railroads

within its provisions. It is, therefore, claimed to be the duty

of the court, in carrying out the rule of statutory construc-

tion, above stated, to restrict the meaning of these general

words of the statute which would include railroads, because,

from the considerations above mentioned, it is plain that

Congress never intended that railroads should be included.

Many of the foregoing assertions may be well founded,

while at the same time the correctness of the conclusions

sought to be drawn therefrom need not be conceded. The
points of difference between the railroad and other corpora-

tions are many and great. It cannot be disputed that a rail-
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road [323] is a public corporation, and its business pertains

to and greatly affects the public, and that it is of a public

nature. The company may not charge unreasonable prices

for transportation, nor can it make unjust discriminations,

nor select its patrons, nor go out of business when it chooses,

while a mere trading or manufacturing company may do all

these things. But the very fact of the public character of a

railroad would itself seem to call for special care by the legis-

lature in regard to its conduct, so that its business should be

carried on with as much reference to the proper and fair in-

terests of the public as possible. While the points of differ-

ence just mentioned and others do exist between the two

classes of corporations, it must be remembered they have also

some points of resemblance. Trading, manufacturing and

railroad corporations are all engaged in the transaction of

business with regard to articles of trade and commerce, each

in its special sphere, either in manufacturing or trading in

commodities or in their transportation by rail. A contract

among those engaged in the latter business by which the

prices for the transportation of commodities traded in or

manufactured by the others is greatly enhanced from what

it otherwise would be if free competition were the rule, af-

fects and to a certain extent restricts trade and commerce,

and affects the price of the commodity. Of this there can

be no question. Manufacturing or trading companies maj'

also affect prices by joining together in forming a trust or

other combination, and by making agreements in restraint of

trade and commerce, which when carried out affect the in-

terests of the public. Why should not a railroad company

be included in general legislation aimed at the prevention of

that kind of agreement made in restraint of trade, which

may exist in all companies, which is substantially of the same

nature wherever found, and which tends very much towards

the same results, whether put in practice by a trading and

manufacturing or by a railroad company? It is true the

results of trusts, or combinations of that nature, may be dif-

ferent in different kinds of corporations, and yet they all

have an essential similarity, and have been induced by mo-

tives of individual or corporate aggran- [3231 dizement as

against the public interest. In business or trading oonibi-
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nations they may even temporarily, or perhaps permanently,

reduce the price of the article traded in or manufactured,

by reducing the expense inseparable from the running of

many different companies for the same purpose. Trade or

commerce under those circumstances may nevertheless be

badly and unfortunately restrained by driving out of busi-

ness the small dealers and worthy men whose lives have been

spent therein, and who might be unable to readjust them-

selves to their altered surroundings. Mere reduction in the

price of the commodity dealt in might be dearly paid for

by the ruin of such a class, and the absorption of control over

one commodity by an all-powerful combination of capital.

In any great and extended change in the manner or method

of doing business it seems to be an inevitable necessity that

distress and, perhaps, ruin shall be its accompaniment in re-

gard to some of those who were engaged in the old methods.

A change from stage coaches and canal boats to railroads

thrcA^' at once a large number of men out of employment;

changes from hand labor to that of machinery, and from

operating machinery by hand to the application of steam for

such purpose, leave behind them for the time a number of

men who must seek other avenues of livelihood. These are

misfortunes Avhich seem to be the necessary accompaniment

of all great industrial changes. It takes time to effect a re-

adjustment of industrial life so that those who are thrown

out of their old employment, by reason of such changes as

we have spoken of, may find opportunities for labor in other

departments than those to which they have been accustomed.

It is a misfortune, but yet in such cases it seems to be the

inevitable accompaniment of change and improvement.

It is wholly different, however, when such changes are

effected by combinations of capital, whose purpose in com-

bining is to control the production or manufacture of any

particular article in the market, and by such control dictate

the price at which the article shall be sold, the effect being

to drive out of business all the small dealers in the commodity

and to render the public subject to the decision of the com-

[324] bination as to what price shall be paid for the article.

In this light it is not material that the price of an article

may be lowered. It is in the power of the combination to
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raise it, and the result in any event is unfortunate for the

country by depriving it of the services of a large number of

small but independent dealers who were familiar with Ihe

business and who had spent their lives in it, and who sup-

ported themselves and their families from the small profits

realized therein. Whether they be able to find other avenues

to earn their livelihood is not so material, because it is not for

the real prosperity of any country that such changes should

occur which result in transferring an independent business

man, the head of his establishment, small though it might
be, into a mere servant or agent of a corporation for selling

the commodities which he once manufactured or dealt in,

having no voice in shaping the business policy of the com-

pany and bound to obey orders issued by others. Nor is it

for the substantial interests of the country that any one com-

modity should be within the sole power and subject to the

sole will of one powerful combination of capital. Congress

has, so far as its jurisdiction extends, prohibited all con-

tracts or combinations in the form of trusts entered into for

the purpose of restraining trade and commerce. The re-

sults naturally flowing from a contract or combination in

restraint of trade or commerce, Avhen entered into by a manu-
facturing or trading company such as above stated, while

differing somewhat from those which may follow a contract

to keep up transportation rates by railroads, are neverthe-

less of the same nature and kind, and the contracts them-

selves do not so far differ in their nature that they may not

all be treated alike and be condemned in common. It is en-

tirely appropriate generally to subject corporations or per-

sons engaged in trading or manufacturing to different rules

from those applicable to railroads in their transportation

business ; but when the evil to be remedied is similar in both

kinds of corporations, such as contracts which are unquestion-

ably in restraint of trade, Ave see no reason why similar rules

should not be promulgated in regard to both, and both be

covered in the same [325] statute by general language suffi-

ciently broad to include them both. We see nothing either

in coiftemporaneous history, in the legal situation at the time

of the passage of the statute, in its legislative history, or in

any general difference in the nature or kind of these trading
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or manufacturing companies from railroad companies,

which would lead us to the conclusion that it cannot be sup-

posed the legislature in prohibiting the making of contracts

in restraint of trade intended to include railroads within

the purview of that act.

Neither is the statute, in our judgment, so uncertain in its

meaning, or its language so vague, that it ought not to be held

applicable to railroads. It prohibits contracts, combinajtions,

etc., in restraint of trade or commerce. Transporting com-

modities is conxmerce, and if from one State to or through

another it is interstate commerce. To be reached by the

Federal statute it must be commerce among the several

States or with foreign nations. When the act prohibits con-

tracts in restraint of trade or commerce, the plain meaning
of the language used includes contracts which relate to either

or both subjects. Both trade and commerce are included so

long as each relates to that which is . interstate or foreign.

Transportation of commodities among the several States or

with foreign nations falls within the description of the words

of the statute with regard to that subject, and there is also

included in that language that kind of trade in commodities

among the States or with foreign nations which is not con-

fined to their mere transportation. It includes their purchase

and sale. Precisely at what point in the course of the trade

in or manufacture of commodities the statute may have effect

upon them, or upon contracts relating to them, may be some-

what difficult to determine, but interstate transportation

presents no difficulties. In United States v. E. C. Knight
Co. 156 U. S. 1, heretofore cited, it was in substance held,

reiterating the language of Mr. Justice Lamar in Kidd v.

Pearson, 128 U. S. 1, that the intent to manufacture or

export a manufactured article to foreign nations or to send

it to another State did not determine the time when the

article or product passed from the control of the State and

[326] belonged to commerce. The difficulty in determining

that question, however, is no reason for denying effect to lan-

guage which, )3y its terms, plainly includes the transportation

of commodities among the several States or with foreign na-

tions, and which may also be the subject of contracts or

combinations in restraint of such commerce. The difficulty
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of the subject, so far as the trade in or the manufacture of

commodities is concerned, arises from the limited control

which Congress has over the matter of trade or manufacture.

It was said by Mr. Justice Lamar in Kidd v. Pearson

(supra) :
" If it be held that the term " (commerce) " in-

cludes the regulation of all such manufactures as are intended

to be the subject of commercial transactions in the future, it

is impossible to deny that it would also include the productive

industries that contemplate the same thing. The result

would be that Congress would be invested, to the exclusion of

the States, with the power to regulate, not only manufactures,

but also agriculture, horticulture, stoclj; raising, domestic fish-

eries and mining—in short, every branch of human industry."

In the Knight Company case (supra) it was said that this

statute applied to monopolies in restraint of interstate or in-

ternational trade or commerce, and not to monopolies in the

manufacture even of a necessarj' of life. It is readily seen

from these cases that if the act do not apply to the transpor-

tation of commodities by railroads from one State to another

or to foreign nations, its application is so greatly limited that

the Avhole act might as well be held inoperative.

Still another ground for holding the act inapplicable is

urged, and that is that the language covers only contracts or

combinations like trusts or those which, while not exactly

trusts, are otherwise of the same form or nature. This is

clearly not so.

While the statute prohibits all combinations in the form of

trusts or otherwise, the limitation is not confined to that form

alone. All combinations which are in restraint of trade or

commerce are prohibited, whether in the form of trusts or in

any other form whatever.

We think, after a careful examination, that the statute

[327] covers, and was intended to cover, common carriers by

railroad.

Second. The next question to be discussed is as to what is

the true construction of the statute, assuming that it applies

to common carriers by railroad. What is the meaning of the

language as used in the statute, that " every contract, com-

bination in the form of trust or otherwise, or conspiracy in

restraint of trade or commerce among the several States or
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with foreign nations, is hereby declared to be illegal" ? Is

it confined to a contract or combination which is only in un-

reasonable restraint of trade or commerce, or does it include

what the language of the act plainly and in terms covers, all

contracts of that nature ?

We are asked to regard the title of this act as indicative of

its purpose to include only those contracts which were im-

lawful at common law, but which require the sanction of a

Federal statute in order to be dealt with in a Federal court.

It is said that when terms which are known to the common
law are used in a Federal statute those terms are to be given

the same meaning that they received at common law, and

that when the language of the title is "to protect trade and

commerce against unlawful restraints and monopolies," it

means those restraints and monopolies which the common law

regarded as unlawful, and which were to be prohibited by

the Federal statute. We are of opinion that the language

used in the title refers to and includes and Avas intended to

include those restraints and monopolies which are made un-

lawful in the body of the statute. It is to the statute itself

that resort must be had to learn the meaning thereof, though

a resort to the title here creates no doubt about the meaning

of and does not alter the plain language contained in its text.

It is now with much amplification of argument urged that

the statute, in declaring illegal every combination in the form

of trust or otherwise, or conspiracy in restraint of trade or

commerce, does not mean what the language used therein

plainly imports, but that it only means to declare illegal any

such contract which is in unreasonable restraint of trade,

while leaving all others unaffected by the provisions of the

[328] act; that the common law meaning of the term " con-

tract in restraint of trade " includes only such contracts as

are in vnreasonaMe restraint of trade, and when that term is

used in the Federal statute it is not intended to include all

contracts in restraint of trade, but only those which are in

unreasonable restraint thereof.

The term is not of such limited signification. Contracts

in restraint of trade have been known and spoken of for

hundreds of years both in England and in this country, and

the term includes all kinds of those contracts which in fact
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restrain or maj^ restrain trade. Some of such contracts have
been held void and unenforceable in the courts by reason of
their restraint being unreasonable, while others have been
held valid because they were not of that nature. A contract
may be in restraint of trade and still be valid at common law.
Although valid, it is nevertheless a contract in restraint of
trade, and would be so described either at common law or
elsewhere. By the simple use of the term " contract in re-

straint of trade," all contracts of that nature, whether valid
or otherwise, would be included, and not alone that kind of

contract which was invalid and unenforceable as being in

unreasonable restraint of trade. When, therefore, the body
of an act pronounces as illegal every contract or combination
in restraint of trade or commerce among the several States,

etc., the plain and ordinary meaning of such language is not
limited to that kind of contract alone which is in unreason-
able restraint of trade, but all contracts are included in such

language, and no exception or limitation can be added with-

out placing in the act that which has been omitted by
Congress.

Proceeding, however, upon the theory that the statute did

not mean what its plain language imported, and that it in-

tended in its prohibition to denounce as illegal only those

contracts which were in unreasonable restraint of trade, the

courts below have made an exhaustive investigation as to the

general rules which guide courts in declaring contracts to be

void as being in restraint of trade, and therefore against the

public policy of the country. In the course of their discussion

[329] of that subject they have shown that there has been a

gradual though great alteration in the extent of the liberty

granted to the vendor of property in agreeing, as part con-

sideration for his sale, not to enter into the same kind of busi-

ness for a certain time or within a certain territory. So long

as the sale was the bona fide consideration for the promise

and was not made a mere excuse for an evasion of the rule

itself, the later authorities, both in England and in this coun-

try, exhibit a strong tendency towards enabling the parties to

make such a contract in relation to the sale of property, in-

cluding an agreement not to enter into the same kind of busi-

ness, as they may think proper, and this with the view to
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granting to a vendor the freest opportunity to obtain the

largest consideration for the sale of that which is his own.

A contract which is the mere accompaniment of the sale of

property, and thus entered into for the purpose of enhancing

the price at which the vendor sells it, which in effect is col-

lateral to such sale, and where the main purpose of the whole

contract is accomplished by such sale, might not be included,

within the letter or spirit of the statute in question. But we
cannot see how the statute can be limited, as it has been by

the courts below, without reading into its text an exception

which alters the natural meaning of the language used, and

that, too, upon a most material point, and where no sufficient

reason is shown for believing that such alteration would

make the statute more in accord with the intent of the law-

making body that enacted it,

The great stress of the argument for the defendants on this

branch of the case has been to show, if possible, some reason

in the attendant circumstances, or some fact existing in the

nature of railroad property and business upon which to found

the claim, that although by the language of the statute agree-

ments or combinations in restraint of trade or commerce are

included, the statute really means to declare illegal only those

contracts, etc., which are in unreasonable restrain of trade.

In order to do this the defendants call attention to many facts

which they have already referred to in their argument, upon

the point that railroads were not included at all in the statute.

They again draw- attention to the fact of the peculiar nature

of [330] railroad property. "When a railroad is once built, it

is said, it must be kept in operation ; it must transport prop-

erty, when necessary in order to keep its business, at the

smallest price and for the narrowest profit, or even for no

profit, provided running expenses can be paid, rather than not

to do the work ; that railroad property cannot be altered for

use for any other purpose, at least without such loss as may
fairly be called destructive ; that competition while, perhaps,

right and proper in other business, simply leads in railroad

business to financial ruin and insolvency, and to the operation

of the road by receivers in the interest of its creditors instead

• of in that of its owners and the public ; that a contest between

a receiver of an insolvent corporation and one which is still
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solvent tends to ruin the latter company, while being of no
benefit to the former; that a receiver is only bovmd to pay
operating expenses, so he can compete with the solvent com-

pany and oblige it to come down to prices incompatible with

any profit for the work done, and until ruin overtakes it to

the destruction of innocent stockholders and the impairment

of the public interests.

To the question why competition should necessarily be con-

ducted to such an extent as to result in this relentless and

continued war, to eventuate only in the financial ruin of one

or all 'of the companies indulging in it, the answer is made
that if competing railroad companies be left subject to the

sway of free and unrestricted competition the results above

foreshadowed necessarily happen from the nature of the case

;

that competition being the rule, each company will seek busi-

ness to the extent of its power, and will underbid its rival in

order to get the business, and such underbidding will act and

react upon each company until the prices are so reduced as to

make it impossible to prosper or live under them ; that it is

too much to ask of human nature for one company to insist

upon charges sufficiently high to afford a reasonable compen-

sation, and while doing so to see its patrons leave for rival

roads who are obtaining its business by offering less rates for

doing it than can be afforded and a fair profit obtained there-

from. Sooner than experience ruin from mere inanition,

efforts will [331] be made in the direction of meeting the un-

derbidding of its rival until both shall end in ruin. The only

refuge, it is said, from this wretched end lies in the power of

competing roads agreeing among themselves to keep up

prices for transportation to such sums as shall be reasonable

in themselves, so that companies may be allowed to save them-

selves from themselves, and to agree not to attack each other,

but to keep up reasonable and living rates for the services

performed. It is said that as railroads have a right to charge

reasonable rates it must follow that a contract among them-

selves to keep up their charges to that extent is valid.

Viewed in the light of all these facts it is broadly and con-

fidently asserted that it is impossible to believe that Congress

or any other intelligent and honest legislative body could ever

have intended to include all contracts or combinations in re-
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straint of trade, and as a consequence thereof to prohibit com-

peting railways from agreeing among themselves to keep up

prices for transportation to such a rate as should be fair and

reasonable.

These arguments it must be confessed bear with much

force upon the policy of an act which should prevent a gen-

eral agreement upon the question of rates among competing

railroad companies to the extent simply of maintaining

those rates which were reasonable and fair.

There is another side to this question, however, and it may
not be amiss to refer to one or two facts which tend to" some-

what modify and alter the light in which the subject should

be regarded. If only that kind of contract which is in unrea-

sonable restraint of trade be within the meaning of the stat-

ute, and declared therein to be illegal, it is at once apparent

that the subject of what is a reasonable rate is attended with

great uncertainty. AVhat is a proper standard by which to

judge the fact of reasonable rates? Must the rate be so high

as to enable the return for the ^^•hole business done to amount

to a sum sufficient to afford the shareholder a fair and rea-

sonable profit upon his investment? If so, what is a fair

and reasonable profit? That depends sometimes upon the

risk incurred, and the rate itself differs in different locali-

ties : which is the one to which reference is to be made as the

standard? Or is [333] the reasonableness of the profit to

be limited to a fair return upon the capital that would have

been sufficient to build and equip the road, if honestly ex-

pended? Or is still another standard to be created, and the

reasonableness of the charges tried' by the cost of the car-

riage of the article and a reasonable profit allowed on that?

And in such case would contribution to a sinking fund to

make repairs upon the roadbed and renewal of cars, etc., be

assumed as a proper item? Or is the reasonableness of the

charge to be tested by reference to the charges for the trans-

portation of the same kind of property made by other roads

similarly situated? If the latter, a combination among
such roads as to rates would, of course, furnish no means of

answering the question. It is quite apparent, therefore,

that it is exceedingly difficult to formulate even the terms of

the rule itself which should govern in the matter of deter-te^
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mining what would be reasonable rates for transportation.

"While even after the standard should be determined there

is such an infinite variety of facts entering into the question

of what is a reasonable rate, no matter what standard is

adopted, that any individual shipper would in most cases

be apt to abandon the effort to show the unreasonable char-

acter of a charge, sooner than hazard the great expense in

time and money necessary to prove the fact, and at the same
time incur the ill-Avill of the road itself in all his. future deal-

ings with it. To say, therefore, that the act excludes agree-

ments which are not in unreasonable restraint of trade, and
which tend simply to keep up reasonable rates for transpor-

tation, is substantially to leave the question of reasonable-

ness to the companies themselves.

It must also be remembered that railways are public cor-

porations organized for public purposes, granted valuable

franchises and privileges, among which the right to take the

private property of the citizen in invitum is not the least,

Cherokee Nation v. Southern Kansas RniJtrdy Co., 135 U. S.

Gil, 667; that many of them are the donees of large tracts

of public lands and of gifts of money by municipal corpora-

tions, and that they all primarily owe duties to the public of

a higher nature even than that of earning large dividends for

[333] their shareholders. The business Avhich the railroads

do is of a public nature, closely affecting almost all classes

in the community—the farmer, the artisan, the manufac-

turer and the trader. It is of such a public nature that it

may well be doubted, to say the least, whether any contract

which imposes any restraint upon its business would not be

prejudicial to the public interest.

We recognize the argument upon the part of the defendants

that restraint upon the business of railroads will not be preju-

dicial to the public interest so long as such restraint provides

for reasonable rates for transportation and prevents the

deadly competition so liable to result in the ruin of the roads

and to thereby impair their usefulness to the public, and in

that way to prejudice the public interest. But it must be re-

membered that these results are by no means admitted with

unanimity; on the contrary, they are earnestly and warmly

denied on the part of the public and by those who assume to
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defend its interests both in and out of Congress. Compe-

tition, they urge, is a necessity for the purpose of securing in

the end just and proper rates.

It was said in Gihhs v. Baltimore Gas Gomfany, 130 U. S.

396, at page 408, by Mr. Chief Justice Fuller, as follows:

" The supplying of illuminating gas is a business of a public

nature to meet a public necessity. It is not a business like

that of an ordinary corporation engaged in the manufacture

of articles that may be furnished by individual effort. New
Orleans Gas Co. v. Louisiana Light Co., 115 U. S. 650 ; Louis-

ville Gas Go. V. Citizens'' Gas Co., 115 U. S. 683; Shepard v.

Milwaukee Gas Co., 6 Wisconsin, 539; Chicago Gas Light (&

Coke Co. V. Peofle's Gas Light & Coke Co., 121 Illinois, 530;

8t. Louis V. St. Louis Gas Light Co., 70 Missouri, 69. Hence,

while it is justly urged that those rules which say that a given

contract is against public policy, should not be arbitrarily

extended so as to interfere with the freedom of contract.

Printing die. Registering Co. v. Sampson, L. E. 19 Eq. 462,

yet in the instance of business of such a character that it pre-

sumably cannot be restrained to any extent whatever without

prejudice to the public interest, courts decline \o enforce or

[334] sustain contracts imposing such restraint, however

partial, because in contravention of public policy. This sub-

ject is much considered, and the authorities cited in A¥est

Virginia Transportation Co. v. Ohio River Pipe Line Co., 22

AVest Va. 600 ; Chicago c&c. Gas Co. v. PeopWs Gas Co., 121

Illinois, 530; Western Union Telegraph Co. v. American

Union Telegraph Co., 65 Georgia, 160."

It is true that in the Gihhs case, there was a special statute

which prohibited the company from entering into any con-

solidation, combination or contract with any other gas com-

pany whatever, and it was provided that any attempt to do

so or to make such combination or contract should be utterly

null and void. The above extract from the opinion of the

court is made for the purpose of showing the difference which

exists between a private and a public corporation—that kind

of a public corporation which, while doing business for re-

muneration, is yet so connected in interest with the public as

to give a public character to its business—and it is seen that

while, in the absence of a statute prohibiting them, contracts
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of private individuals or corporations touching upon re-

straints in trade must be unreasonable in their nature to be

held void, different considerations obtain in the case of public

corporations like those of railroads where it well may be that

any restraint upon a business of that character as affecting

its rates of transportation must thereby be prejudicial to the

public interests.

The plaintiffs are, however, under no obligation in order

to maintain this action to show that by the common law all

agreements among competing railroad companies to keep up
rates to such as are reasonable were void as in restraint of

trade or commerce. There are many cases which look in

that direction if they do not precisely decide that point.

Some of them are referred to in the opinion in the Balti-

more Gas Company case, above cited. The case of the Mogul
Steamship Company v. McGregor, 21 Q. B. D. 544; 23 Q.

B. D. 598 ; 1892, App. Cas. 25, has been cited by the courts

below as holding in principle that contracts of this nature are

valid at common law. The agreement held valid there was

[335] an agreement for lowering rates of transportation

among the parties thereto, and it was entered into for the

purpose of driving out of trade rival steamships in order that

thereafter the rates might be advanced. The English courts

held that the agreement was not a conspiracy, and that it was

valid, although the result aimed at was to drive a rival out of

the field, because so long as the injurj' to such rival was not

the sole reason for the agreement, but self-interest the pre-

dominating motive, there was nothing wrong in law with an

agreement of that kind. But assuming that agreements of

this nature are not void at common Isiw and that the various

cases cited by the learned courts below show it, the answer

to the statement of their validity now is to be found in the

terms of the statute under consideration. The provisions of

the Interstate Commerce Act relating to reasonable rates,

discriminations, etc., do not authorize such an agreement as

this, nor do they authorize any other agreements which would

be inconsistent with the provisions of this act.

The general reasons for holding agreements of this nature

to be invalid even at common law, on the part of railroad

companies are quite strong, if not entirely conclusive.

11808-^voL 1—06 M 44
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ConsideVing the public character of such corporations, the

privileges and franchises which they have received from the

public in order that they might transact business, and bear-

ing in mind how closely and immediately the question of

rates for transportation affects the whole public, it may be

urged that Congress had in mind all the difficulties which we
have before suggested of proving the unreasonableness of

the rate, and might, in consideration of all the circumstances,

have deliberately decided to prohibit all agreements and com-

binations in restraint of trade or commerce, regardless of the

question whether such agreements were reasonable or the

reverse.

It is true that, as to a majority of those living along its

line, each railroad is a monopoty. Upon the subject now
under consideration it is well said by Judge Oliver P. Shiras,

United States District Judge, Northern District of Iowa, in

his very able dissenting opinion in this case in the United

States Circuit Court of Appeals, as follows

:

[336] "As to the majority of tlie communit.y livins; along its line,

each railway company has a monopoly of the business fL'inauding

transportation as one nf its elements. By I'l'ason of this far-t the ac-

tion of this corporation in establishing the rates to be charged largely

influences the net profit coming to the farmer, the mannfactnrer and
the merchant, from the sale of the products of the farm, the workshop
and manufactory, and of the merchandise purchased and resold, and
also largely influences the price to be paid by every one wh') consumes
any of the property transported over the line of railway. There is no
other line of business carried on in our midst which is so intimately
connected with the public as that conducted by the railways of the

country^ ... A railway corporation engaged in the transporta-
tion of the persons and property of the community is always carrying
on a public business which at all times directly affects the public wel-

fare. All contracts or combinations entered into between railway cor-

porations intended to regulate the rates to be charged the public for

the service rendered, must of necessity affect the public interests. By
reason of this marked distinction existing between enterprises in-

herently public in their character and those of a private nature, and
further by reason of the diliference between private persons and cor-

porations engaged in private pursuits, who owe no direct or primary
duty to the public and public corporations created for the express pur-

pose of carrying on public enterprises, and which, in consideration of

the public powers exercised in their behalf, are under obligation to

carry on the work intrusted to their management primarily in the

interest and for the benefit of the community, it seems clear to me
that the same test is not applicable to both classes of business and
corpirations in determiniog the validity of contracts and combinations
entered into by those engaged therein. ... In the opinion of

the court are found citations from the reports of the Interstate Com-
merce Commission in which are depicted the evils that are occasioned
to the railway companies and the public by warfares over rate
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cliarges, and the advantages tliat are gained in many directions by
proper conference and concert of action among the com- [337] peting
lines. It may be entirely true that as we proceed in the development
of the policy of public control ovor railway traffic, methods will be
devised and put in operation by legislative enactment whereby railway
companies and the public may be protected against the evils arising
from unrestricted competition and from rate wars which unsettle the
business of the community, but I fail to perceive the force of the
argument that because railway companies tlirough their own action
cause evils to themselves and the public by sudden changes or reduc-
tions in tariff rates they must be permitted to deprive the community
of the benefit of competition in securing reasonable rates for the trans-
portation of the products of the coimtry. Competition, free and unre-
stricted, is the general rule which governs all the ordinary business
pursuits and transactions of life. Evils, as well as benefits, result
therefrom. In the fierce 'heat of competition the stronger competitor
may crush out the weaker ; fluctuations in prices may be caused that
result in wreck and disaster

; yet, balancing the benefits as against
the evils, the law of competition remains as a controlling element in
the business world. That free and unrestricted competition in the
matter of railroad charges may be productive of evils does not militate
against the fa'ct that such is the law now governing the subject. No
law can be enacted nor system be devised for the control of human
affairs that in its enforcement does not produce some evil results, no
matter how beneficial its general purpose may be. There are benefits
and there are evils which result from the ojieration of the law of free
competition between railway companies. The time may come when
the companies will be relieved from the operation of this law, but they
can not, by combination and agi'eements among themselves, bring
about this change. The fact that the provisions of the Interstate
Commerce act may have changed in many respects the conduct of the
companies in the carrying on of the public business they are engaged
in does not show that it was the intent of Congress in the enactment
of that statute to clothe railway companies with the right to combine
together for the purpose of avoiding the effects of competition on the
subject of rates."

[338] The whole opinion is a remarkably strong presenta-

tion of the views of the learned judge who wrote it.

Still, again, it is answered that the effects of free compe-

tition among railroad companies, as described by the counsel

for the companies themselves in the course of their argument,

are greatly exaggerated. According to that argument, the

moment an agreement of this nature is prohibited the rail-

roads commence to cut their rates, and they cease only with

their utter financial ruin, leaving, perhaps, one to raise rates

indefinitely when its rivals have been driven away. It is said

that this is a most overdrawn statement, and that while abso-

lutely free competition may have in some instances and for a

time resulted in injury to some of the railroads, it is not at

all clear that the general result has been other than beneficial

to the whole public, and not in the long run detrimental to
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the prosperity of the roads. It is matter of common knowl-

edge that agreements as to rates have been continually made
of late years, and that complaints of each company in regard

to the violation of such agxeements by its rivals have been

frequent and persistent. Rate wars go on notwithstanding

any agreement to the contrary, and the struggle for business

among competing roads keeps on, and in the nature of things

will keep on, any alleged agreement to the contrary notwith-

standing, and it is only by the exercise of good sense and by

the presence of a common interest that railroads, without

entering into any affirmative agreement in regard thereto,

will keep Avithin the limit of exacting a fair and reasonable

return for services rendered. These agreements have never

been found really efl:ectual for any extended period.

The Interstate Commerce Commission, from whose reports

quotations have been quite freely made by counsel for the

purpose of proving the views of its learned members in re-

gard to this subject, has never distinctly stated that agree-

ments among competing railroads to maintain prices are to

be commended, or that the general effect is to be regarded as

beneficial. They have stated in their fourth annual report

that competition may degenerate into rate wars, and that

such wars are as unsettling to the business of the country

[339] as they are mischievous to the carriers, and that the

spirit of existing law is against them. They then add:

"Agreements between railroad companies which from time to

time they have entered into with a view to prevent such

occurrences have never been found effectual, and for the very

sufficient reason, that the mental reservations in forming

them have been quite as numerous and more influential than

the written stipulations." It would seem true, therefore,

that there is no guaranty of financial health to be found in

entering into agreements for the maintenance of rates, nor is

financial ruin or insolvency the necessary result of their

absence.

The claim that the company has the right to charge reason-

able rates, and that, therefore, it has the right to enter into

a combination with competing roads to maintain such rates,

cannot be admitted. The conclusion does not follow from an

admission of the premise. What one company may do in the
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way of charging reasonable rates is radically different from
entering into an agreement with other and competing roads
to keep up the rates to that point. If there be any competi-
tioa the extent of the charge for the service will be seriously
affected by that fact. Competition will itself bring charges
down to what may be reasonable, while in the case of an
agreement to keep prices up, competition is allowed no play

;

it is shut out, and the rate is practically fixed by the com-
panies themselves by virtue of the agreement, so long as they
abide by it.

As a result of this review of the situation, we find two very
widely divergent views of the effects which might be expected
to result from declaring illegal all contracts in restraint of

trade, etc. ; one side predicting financial disaster and ruin to

competing railroads, including thereby the ruin of sharehold-

ers, the destruction of immensely valuable properties, and the

consequent prejudice to the public interest; while on the

other side predictions equally earnest are made that no such

mournful results will follow, and it is urged that there is a

necessity, in order that the public interest may be fairly and
justly protected, to allow free and open competition among
railroads upon the subject of the rates for the transportation

of persons and property.

[34:0] The arguments which have been addressed to us

against the inclusion of all contracts in restraint of trade, as

provided for by the language of the act, have been based upon
the alleged presumption that Congress, notwithstanding the

language of the act, could not have intended to embrace all

contracts, but only such contracts as were in unreasonable

restraint of trade. Under these circumstances we are, there-

fore, asked to hold that the act of Congress excepts contracts

which are not in unreasonable restraint of trade, and which
only keep rates up to a reasonable price, notwithstanding the

language of the act makes no such exception. In other

words, we are asked to read into the act by way of judicial

legislation an exception that is not placed there by the law-

making branch of the Governmejit, and this is to be done

upon the theory that the impolicy of such legislation is so

clear that it cannot be supposed Congress intended the

natural import of the language it used. This we cannot and
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ought not to do. That impolicy is not so clear, nor are the

reasons for the exception so potent as to permit us to inter-

polate an exception into the language of the act, and to thus

materially alter its meaning and effect. It may be that the

policy evidenced by the passage of the act itself will, if car-

ried out, result in disaster to the roads and in a failure to

secure the advantages sought from such legislation. Whether

that will be the result or not we do not know and cannot

predict. These considerations are, however, not for us. If the

act ought to read as contended for by defendants. Congress

is the body to amend it and not this court, by a process of

judicial legislation wholly unjustifiable. Large numbers do

not agree that the view taken by defendants is sound or true

in substance, and Congress may and very probably diJ share

in that belief in passing the act. The public policy of the

Government is to be found in its statutes, and when they have

not directly spoken, then in the decisions of the courts and

the constant practice of the government officials; but when

the lawmaking power speaks upon a particular subject, over

which it has constitutional power to legislate, public policy

in such a case is what the statute enacts. If the law prohibit

any con- [341] tract or combination in restraint of trade or

commerce, a contract or combination made in violation of

such law is void, whatever may have been theretofore decided

by the courts to have been the jjublic policy of the, country

on that subject.

- The conclusion which we have drawn from the examina-

tion above made into the question before us is that the Anti-

Trust Act applies to railroads, and that it renders illegal all

agreements which are in restraint of trade or commerce as we
have above defined that expression, and the question then

arises whether the agreement before us is of that nature.

Although the case is heard on bill and answer, thus mak-

ing it necessary to assume the truth of the allegations in the

answer which are well pleaded, yet the legal effect of the

agreement itself cannot be altered by the answer, nor can its

violation of law be made valid by allegations of good inten-

tion or of desire to simply maintain reasonable rates ; nor can

the plaintiffs' allegations as to the intent with which the

agreement was entered into be regarded, as such intent is
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denied on the part of the defendants; and if the intent

alleged in the bill were a necessary fact to be proved in order

to maintain the suit, the bill would have to be dismissed. In
the view we have taken of the question, the intent alleged by
the Government is not necessary to be proved. The question

is one of law in regard to the meaning and effect of the agree-

ment itself, namely : Does the agreement restrain trade or

conmierce in any way so as to be a violation of the act ? We
have no doubt that it does. The agreement on its face re-

cites that it is entered into " for the purpose of mutual pro-

tection by establishing and maintaining reasonable rates,

rules and regulations on all freight traffic, both through and
local." To that end the association is formed and a body
created which is to adopt rates, which, when agreed to, are

to be the governing rates for all the companies, and a viola-

tion of which subjects the defaulting company to the pay-

ment of a penalty, and although the parties have a right to

withdraw from the agreement on giving thirty days' notice

of a desire so to do, yet while in force and assuming it to be

lived up to, there can be no doubt [342] that its direct, im-

mediate and necessary etfect is to put a restraint upon trade

or commerce as described in the act.

For these reasons the suit of the Government can be main-

tained without proof of the allegation that the agreement was

entered into for the purpose of restraining trade or commerce

or for maintaining rates above what was reasonable. The
necessary effect of the agreement is to restrain trade or com-

merce, no matter what the intent was on the jaart of those

who signed it.

One or two subsidiary questions remain to be decided.

It is said that to grant the injunction prayed for in this

case is to give the statute a retroactive effect; that the con-

tract at the time it was entered into was not prohibited or de-

clared illegal by the statute, as it had not then been passed;

and to now enjoin the doing of an act which was legal at the

time it was done would be improper. We give to the law no

retroactive effect. The agreement in question is a continuing

one. The parties to it adopt certain machinery, and agree to

certain methods for the purpose of establishing and main-

taining in the future reasonable rates for transportation.
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Assuming such action to have been legal at the time the agree-

ment was first entered into, the continuation of the agreement,

after it has been declared to be illegal, becomes a violation of

the act. The statute prohibits the continuing or entering

into such an agreement for the future, and if the agreement

be continued it then becomes a violation of the act. There is

nothing of an ex post facto character about the act. The
civil remedy by injunction and the liability to punishment

under the criminal provisions of the act are entirely distinct,

and there can be no question of any act being regarded as a

violation of the statute which occurred before it was passed.

After its passage, if the law be violated, the parties violating

it may render themselves liable to be punished criminally;

but not otherwise.

It is also argued that the United States have no standing

in court to maintain this bill ; that they have no pecuniary

interest in the result of the litigation or in the question to be

decided by the court. We think that the fourth section of

[343] the act invests the Government with full power and

authority to bring such an action as this, and if the facts be

proved, an injunction should issue. Congress having the

control of interstate commerce, has also the duty of protect-

ing it, and it is entirely competent for that body to give the

remedy by injunction as more efficient than any other civil

remedj\ The subject is fully and ably discussed in the case

of In re Delis, 158 U. S. 564. See also Cincinnati, New Or-

leans &c. Railway v. Interstate Commerce Commission, 162

U. S. 184; Texas c6 Pacific Railway v. Interstate Commerce
Commission, 162 U. S. 197.

For the reasons given, the decrees of the United States

Circuit Court of Appeals and of the Circuit Court for the

District of Kansas must be

Reversed, and the case remanded to the Circuit Court for

further proceedings in conformity with this opinion.

Me. Justice White, with whom concurred Me. Justice

Field, Me. Justice Geay and Me. Justice Shieas, dissenting.

It is unnecessary to refer to the authorities showing that

although a contract may in some measure restrain trade, it is

not for that reason void or even voidable unless the restraint
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which it produces be unreasonable. The opinion of the court
concedes this to be the settled doctrine.

The contrnct between the railway companies which the

court holds to be void because it is found to violate the act of

Congress of the 2d of July, 1890, 26 Stat. 209, substantially

embodies only an agreement between the corporations by
which a uniform classification of freight is obtained, by which
the secret under-cutting of rates is sought to be avoided, and
the rates as stated in the published rate sheets, and which, as

a general rule, are required by law to be filed with the Inter-

state Commerce Commission, are secured against arbitrary

and sudden changes. I content myself with giving this mere
outline of the results of the contract, and do not stop to

demonstrate that its provisions are reasonable, since the opin-

ion of [314] the court rests upon that hypothesis. I com-

mence, then, with these two conceded propositions, one of

law and the other of fact, first, that only such contracts as

unreasonably restrain trade are violative of the general law,

and, second, that the particular contract here under consid-

eration is reasonable, and therefore not unlawful if the gen-

eral principles of law are to be applied to it.

The theory upon which the contract is held to be' illegal is

that even though it be reasonable, and hence valid, under the

general principles of law, it is yet void, because it conflicts

with the act of- Congress already referred to. Now, at the

outset, it is necessary to understand the full import of this

conclusion. As it is conceded that the contract does not un-

reasonably restrain trade, and that if it does not so unreason-

ably restrain, it is valid under the general law, the decision,

substantially, is that the act of Congress is a departure from
the general principles of law, and by its terms destroys the

right of individuals or corporations to enter into very many
reasonable contracts. But this proposition, I submit, is tan-

tamount to an assertion that the act of Congress is itself

unreasonable. The difficulty of meeting, by reasoning, a'

premise of this nature is frankly conceded, for, of course,

where the fundamental proposition upon which the whole

contention rests is that the act of Congress is unreasonable, it

would seem conducive to no useful purpose to invoke reason
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as applicable to and as controlling the construction of a stat-

ute which is admitted to be beyond the pale of reason. The
question, then, is, is the act of Congress relied on to be so

interpreted as to give it a reasonable meaning, or is it to be

construed as being unreasonable and as violative of the ele-

mentary principles of justice?

The argument upon which it is held that the act forbids

those reasonable contracts which are universally admitted to

be legal is thus stated in the opinion of the court, and I quote

the exact language in which it is there expressed, lest in seek-

ing to epitomize I may not accurately reproduce the thought

which it conveys

:

" Contracts in restraint of trade have been Imowii and [345] spoken
of for hundreds of years both in England and in this country, and the

term includes all kinds of those contracts which in fact restrain trade.

Some of such contracts liave been held void and unenforcible in. the

courts by reason of their restraint beiu,g unreasonable, while others

have been held valid l>ecause they were not of that nature. A con-

tract may be in restraint of trade and still be valid at common
law. Although valid, it is nevertheless a contract in restraint of

trade, and would be md describi'd either at commnn law or elsewhere.

By the simple use of the term 'contract in restra.int o£ trade,' all con-

tracts of that nature, whether valid or otherwise, x'l-onld be included,

and not al(jne that kind of contract which was invalid and unen-
forcible as. being in unreasonable restraint of trade. When, therefore,

the body of an act pronounces as illegal every contract or combination
in restraint of trade or commerce among the several States, etc., the

plain and ordinary meaning of such language is not limited to that

kind of contract alone which is in unreasonable restraint of trade, but
all contracts are included in such language, and no exception or limi-

tation can be added without placing in the act that which has been
omitted by Congress."

To state the proposition in the form in which it was ear-

nestly pressed in the argument at bar, it is as follows : Con-

gress has said every contract in restraint of trade is illegal.

When the law saj's every, there is no power in the courts, if

they correctly interpret and appl}' the statute, to substitute

the word '" some " for the word " every." If Congress had

meant to forbid only restraints of trade which were unrea-

sonable it would have said so; instead of doing this it has

said every ^ and this word of universality embraces both con-

tracts which are reasonable and unreasonable.

Is the proposition which is thus announced by the court,

and which was thus stated at bar, well founded? is the first

question which arises for solution. I quote the title and the
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first section of the act which, it is asserted, if correctly inter-

preted, destroys tlie right to make just and reasonable con-

tracts :

[346] "An act to protect trade and commerce against unlawful re-
straints and monopolies.

" Every contract, combination in the form of trust or otherwise, or
conspiracy in restraint of trade or commerce among the several States,
or with foreign nations, is hereby declared to be illegal. Every parson
who shall make any such contract or engage in any such combination
or conspiracy, shall be deemed guilty of a misdemeanor, and, on con-
viction thereof, shall be punished by a fine not exceeding five thou-
sand dollars, or by imprisonment not exceeding one year, or by both
said punishments in the discretion of the court."

Is it correct to say that at common law the words " restraint

of trade " had a generic signification which embraced all con-

tracts which restrained the freedom of trade, whether reason-

able or unreasonable, and, therefore, that all such contracts

are within the meaning of the words " every contract in re-

straint of trade " ? I think a brief consideration of the his-

tory and development of the law on the subject will not onh'

establish the inaccuracy of this proposition, but also demon-

strate that the words " restraint of trade " embrace only con-

tracts which unreasonably restrain trade, and, therefore,

that reasonable contracts, although they, in some measure,
" restrain trade," are not Avithin the meaning of the words.

It is true that in the adjudged cases language may be found

referring to contracts in restraint of trade which are valid

because reasonable. But this mere form of expression, used

not as a definition, does not maintain the contention that

such contracts are embraced within the general terms every

contract in restraint of trade. The rudiments of the doc-

trine of contracts in restraint of trade are found in the com-

mon law at a very early date. The first case on the subject

is reported in 6 Year Book 5, 2 Hen. V, and is known as

Bier's case. That was an action of damages upon a bond

conditioned that the defendant should not practise his trade

as a dyer at a particular place during a limited period, and

it was held that the contract was illegal. The principle

upon which this case was decided was not described as one

forbidding contracts in restraint of trade, but was stated

to be one by which contracts restricting the liberty of
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[347] the subject were forbidden. The doctrine declared in

that case was applied in subsequent cases in England prior

to the case of Mitcliel v. Reynolds, decided in 1711, and re-

ported in 1 P. Wms. 181. There the distinction between gen-

eral restraints and partial restraints was first definitely for-

mulated, and it was held that a contract creating a partial

restraint was valid and one creating a general restraint was

not. The theory of partial and general restraints established

by that case was followed in many decided cases in England,

not, however, without the correctness of the difference be-

tween the two being in some instances denied and in others

questioned, until the matter was set finally at rest by the

House of Lords in Nordenfelt v. The 3faxim Nordenfelt Guns

and Ammunition Co.. reported in (1894) App. Cas. 535. In

that ca=o it was held that the distinction between partial and

general restrant was an incorrect criterion, but that whether

a contract Avas invalid because in restraint of trade mu^l de-

pend upon whether, on considering all the circumstances, the

contract was found to be reasonable or unreasonable. If rea-

sonable, it was not a contract in restraint of trade, and if

unreasonable it was.

The decisions of the American courts substantially con-

form to both the development and ultimate results of the

English cases. Wliilst the rule of partial and general re-

straint has been either expressly or impliedly admitted, the

exact scope of the distinction between the two has been the

subject of discussion and varying adjudication. And al-

though it is accurate to say that in the cases expression may be

found speaking of contracts as being in form, in restraint of

trade and yet valid, it results from an analysis of all the

American cases, as it does from. the English, that these ex-

pressions in no way imply that contracts which were valid be-

cause they only partially restrained trade were yet considered

as embraced within the definition of contracts in restraint

of trade. On the contrary, the reason of the cases, where

contracts partially restraining trade were excepted and hence

held to be valid, was because they were not contracts in re-

straint of trade in the legal meaning of those words. Ke-

ferring to the modern and Ameri- [348] can rule on the

Digitized by Microsoft®



UNITED STATES V. FREIGHT ASSOCIATION. 701

Dissenting Opinion : White, Field, Gray, Sliiras, JJ.

subject, Beach in his recent treatise on the Modern Law of
C6ntracts, at section 1569, says

:

" Tlie tendency of modem thought and decisions has been no longer
to uphold in its strictness the doctrine which formerly prevailed re-
specting agreements in restraint of trade. The severity with which
such agreements were treated in the beginning has relaxed more and
more by eaccptioiis and qualifications, and a gradual change has taken
place, brought about by the growth of industrial activities, and the
enlargement of commercial facilities which tend to render such agree-
ments less dangerous, because mondpolies are less easv of accom-
plishment"

The fact that the exclusion of reasonable contracts from
the doctrine of restraint of trade was predicated on the

conclusion that such contracts were no longer considered as

coming within the meaning of the words " restraint of trade,"

is nowhere more clearly and cogently stated than in the

opinion of the Court of Appeals of the State of New York,
in the case of Matthews v. Associated Press of New York,
136 N. Y. 333. In considering the contention that a by-law

of the defendant association which prohibited its members
from receiving or publishing " the regular news dispatches

of any other news association covering a like territory and or-

ganized for a like purpose " was void, because it tended to

restrain trade and competition and to create a monopoly, the

learned judge said (p. 340) :

" We do not think the by-law improperly tends to restrain trade,

assuming that the business of collecting and distributing news would
come within the definition of a trade. The latest decisions of courts
in this country and in England show a strong tendency to very greatly
circumscribe and narrow the doctrine of avoiding contracts in re-

straint of trade. The courts do not go to the length of saying that
contracts which theij now would say are in restraint of trade are,

nevertheless, valid contracts, and to he enforced; they do, huicever,
noiD hold many contracts not open to the objection that they are in

restraint of trade which a few years tack would have heen avoided
on that sole ground, toth here and in England. The [349] cases in

this court which are the latest manifestations of the turn, in the tide

are cited in the opinion in this case at general term, and are Diamond
Match Co. V. Roeier, 106 N. Y. 73; -Hodge v. Neill, 107 N. Y. 244;
Leslie v. Lorillard, 110 N. Y. 519.

" So that when we agree that a by-law which is in restraint of trade
is void, we are still brought back to the question what is a restraint of
trade in the modern definition of that term? The authority to make
by-laws must also be limited by the scope and purpose of the associ-

ation. I think this by-law is thus limited, and that it is not in

restraint of trade as the courts now interpret that -phrase."

This lucid statement aptly sums up the process of reason-

ing by which partial and reasonable contracts came no longer
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to be considered as included in the words contracts in re-

straint of trade, and points to the fallacy embodied in tiie

proposition that contracts which were held not to be in

restraint of trade were yet covered by the words in restraint

of trade; that is, that although they were not such contracts,

yet they continued so to be. After analyzing the provisions

of the by-law the opinion proceeds as follows (p. 341) :

" Tlius a by-law of tbe nature complained of would have a tendency
to strengthen the association and to render it more capable of fllliug

the duty it was incorporated to perform. A business partnership
could provide that none of its members should attend to any business
other than that of the partnership, and that each partner who came in

must agree not to do any other business and must give up all such
business as he had theretofore done. Such an agreement would not
6e ill restraint of trade, although its direct etfect might be to restrain

to some extent the trade which had been done."

This adds cogency to the demonstration, and shows in the

most eonclusive manner that the words contracts in restraint

of trade do not continue to define those contracts which are

no longer covered by the legal meaning of the Avorcls.

This court has not only recognized and applied the distinc-

tion between partial and general restraints, but has also

decided that the true test whether a contract be in restraint

of trade is [350] not whether in a measure it produces such

effect, but whether under all the circumstances it is reason-

able. Oregon Stemn Navigation Go. v. Winsor, 20 Wall. 64,

68 ; GiMs v. Baltimore Gas Co., 130 IT. S. 396, 409. As it is

unnecessary here to enter into a detailed examination of the

cases, I append in the margin a reference to decisions of some

of the state courts and to several writers on the subject of

contracts in restraint of trade, by whom the doctrine is re-

viewed and the authorities very fully referred to.^

It follows from the foregoing statement that at common

^Diamond Match Co. v. Roeber, 106 N. Y. 473; Leslie v. Lorillard,

110 N. Y. 519, 533; Beal v. Chase, 31 Michigan, 490, 518; National

Benefit Co. v. Union Bospital Co., 45 Minnesota, 272 ; Ellerman v.

Chicago Junction Railways dc. Co., 49 N. J. Eq. 215, 217 ; Richards v.

Am. Desk <£e. Co., 87 Wisconsin, 503, 514; Note. to 2 Parsons on Con-

tracts, p. 748; Note to Angier v. Webber, 92 Am. Dec. 751 (1807);

Note to Mitchel v. Reynolds, 1 Smith's Leading Cases, 705, and Sup-

plemental Note, 9th Am. ed. 716 (1888) ; Review of Cases by A. M.

Eaton in 4 Harv. Law Review, p. 129 (1890) ; Patterson on Restraint

of Trade (1891).
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laAY contracts which only partially restrain trade, to use the
precise language of Maule, Justice, in n'annle v. Irrine, 7
Man. & G. 969, 978, were " an except/on engrafted upon that
rule," that is, the rule as to contracts in restraint of trade,
" and that the ex-eeption is in furtherance of the rule itself.''''

I submit, also, manifestly that the further development of
the doctrine by which it was decided that if a contract was
reasonable it would not be held to be included within con-

tracts in restraint of trade, although such contract might, in

some measure, produce such an effect, was also an exception

to the general rule as to the invalidity of contracts in re-

straint of trade. The theory, then, that the words restraint

of trade define and embrace all such contracts without refer-

ence to whether they are reasonable, amounts substantially to

sayiug that, by the common law and the adjudged American
cases, certain classes of contracts were cai'ved out of and ex-

cepted from the general rule, and yet were held to remain
embraced within the general rule from which they were
removed. But the obvious conflict which is shown by. this

contradictory result to which the contention leads rests not

upon the mere form of statement but upon the [351] reason

of things. This will, I submit, be shown by a very brief

analysis of the reasons by which partial restraints were held

not to be embraced in contracts in restraint of trade, and by

which xdtimately all reasonable contracts were likewise de-

cided not to be so embraced. That is to say, that the reason-

ing by which the exceptions Mere created conclusively shows

the error of contending that the words contracts in restraint

of trade continued to embrace those reasonable contracts

Avhich those Avords no longer described.

It is perhaps true that the principle by which contracts in

restraint of the freedom of the subject or of trade were held

to be illegal was first understood to embrace all contracts

which in any degree accomplished these results. But as

trade developed it came to be understood that if contracts

which only partially restrained the freedom of the subject

or of trade were embraced in the rule forbidding contracts

in restraint of trade, both the freedom of contract and trade

itself would be destroyed. Hence, from the reason of

things, arose the distinction that where contracts operated
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only a partial restraint of the freedom of contract or of

trade thej' -nere not in contemplation of law contracts in

restraint of trade. And it was this conception also which,

in its final aspect, led to the knowledge that reason was to

be the criterion by which it was to be determined whether a

contract which, in some meastire, restrained the freedom of

contract and of trade, was in reality, when considered in all

its aspects, a contract of that character or one which was

necessary to the freedom of contract and of trade. To de-

fine, then, the words " in restraint of trade " as embracing

every contract which in any degree produced that effect

\
would be violative of reason, because it would include all

' those contracts which are the very essence of trade, and

/
would be equivalent to saying that there should be no trade,

and therefore nothing to restrain. The dilemma which

would necessarily arise from defining the words " contracts

in restraint of trade " so as to destroy trade by rendering

illegal the contracts upon which trade depends, and yet pre-

supposing that trade would continue and should not be re-

strained, is shown by an argument advanced, and which has

been com- [352] pelled by the exigency of the premise upon
which it is based. Thus, after insisting that the word
" every " is all-embracing, it is said from the necessity of

things it will not be held to apply to covenants in restraint

of trade which are collateral to a sale of proiDerty, because

not " supposed " to be within the letter or spirit of the stat-

ute. But how, I submit, can it be held that the words
"every contract in restraint of trade " embrace all such con-

tracts, and yet at the same time be said that certain con-

tracts of that nature are not included? The asserted excep-

tion not only destroys the rule which is relied on, but it

rests upon no foundation of reason. It must either result

from the exclusion of partfcular classes of contracts, whether
they be reasonable or not, or it must arise from the fact that

the contracts referred to are merely collateral contracts.

But many collateral contracts may contain provisions which
make them unreasonable. The exception which is relied

upon, therefore, as rendering possible the existence of trade

to be restrained is either arbitrary or it is unreasonable.

But, admitting argvendo the correctness of the proposi-
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tion by which it is sought to include every contract, however
reasonable, within the inhibition of the law, the statute, con-

sidered as a whole, shows, I think, the error of the construc-

tion placed upon it. Its title is "An act to protect trade and
commerce against unlawful restraints and monopolies." The
word " unlawful " clearly distinguishes between contracts

in restraint of trade which are lawful and those which are

not. In other words, between those which are unreasonably

in restraint of trade, and consequently invalid, and those

which are reasonable and hence lawful. When, therefore,

in the very title of the act the well-settled distinction be-

tween lawful and unlawful contracts is broadly marked,

how can an interpretation be correct which holds that all

contracts, whether lawful or not, are included in its provi-

sions? Whilst it is true that the title of an act cannot be

used to destroj' the plain import of the language found in its

body, yet when a literal interpretation will work out wrong

or injury, or where the words of the statute are ambiguous,

the title may be resorted to as an instrument of construction.

In United States [353] v. Palme?-, o "Wheat. 610, where gen-

eral language found in the bodj^ of a criminal statute was

given a narrow and restricted meaning, Mr. Chief Justice

Marshall, in the course of the opinion, said (p. 631) :
" The

title of an act cannot control its words, but may furnish

some aid in showing what was in the mind of the legisla-

ture. The title of this act is 'An act for the punishment of

certain crimes against the United States.' It would seem

that offences against the United States, not offences against

the human race, were the crimes which the legislature in-

tended by this law to punish."

So, also, in United States v. Union Pacific Railroad, 91

U. S. 72, where the construction of a statute was involved,

it was held that the interpretation adopted was supported

by the title, which disclosed the general purpose which Con-

gress had in view in adopting the law under consideration.

The same rule was announced in Smythe v.. Fishe, 23 Wall.

374, 380, and Coosaw Mining Co. v. South Carolina, 144

U. S. 550, and cases there cited.

Pretermitting the consideration of the title, it cannot be
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denied that the words " restraint of trade " nscd in the act iti

question had long prior to the adoption of that rict beeu con-

strued as not embracing reasonable contracts. The well-

settled rule is that where technical Avofds are used in an act,

and their meaning has previously been conclusively settled,

by long usage and judicial construction, the use of the words

without an indication of an intention to give them a new

significance is an adoption of the generally accepted meaning-

affixed to the words at the time the act was passed. Particu-

larly is this rule imperative where the statute in Avhich the

words are used creates a crime, as does the statute under

consideration, and gives no specific definition of the crime

created. Thus in TJ^vlted States v. Palmer (supra), Mr.

Chief Justice Marshall, referring to the term " robbery "

as used in the statute, said (p. 630) :
" Of the meaning of the

term ' robbery,' as used in the statute, we think no doubt can

be entertained. It must be understood in the sense in which

it is recognized and defined at common, law."

[354] If the^e obvious rules of interpretation be applied,

it seems to me they render it impossible to construe the words

ever}- rsstraint of trade used in the act in anj' other sense than

as excluding reasonable contracts, as the fact that such con-

tracts were not considered to be within the rule of contracts

in restraint of trade, was thoroughly established both in Eng-

land and in this country at the time the act was adopted. It

is, I submit, not to be doubted that the interpretation of the

words " every contract in restraint of trade," so as to embrace

within its purview every contract, however reasonable, would

certainly' work an enormous injustice and operate to the un-

due restraint of the liberties of the citizen. But there is no

canon of interpretation which requires that the letter be fol-

lowed, when by so doing an unreasonable result is accom-

plished. On the contrary, the rule is the other way, and

exacts that the spirit which vivifies, and not the letter which

killeth, is the proper guide by which to correctly- interpret a

statute. In Smythe v. Fiske, 23 Wall. 374, 380, this court

declared that " a thing may be within the letter of the statute

and not within its meaning, and within its meaning, though

not within its letter. The intention of the lawmaker is the

law." In Lau Ow Beio v. The United States, 144 U. S. 47,
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this court, speaking through Mr. Chief Justice Fuller, said

(p. 59) :

" Nothing is better settled than that statutes should receive a sen-
sible contruction, such as will effectuate the legislative intention, and,
if possible, so as to avoid an unjust or an absurd conclusion. Church
of the Holy Trinity v. United States, 143 U. S., 457; Henderson v.
Mayor of Neiv York, 92 U. S., 2oD ; United States v. Kirby, 7 Wall.,
482; Oates v. National Bank, 100 U. S., 230."

In all the cases there -cited the literal language of the

statute was disregarded, in order to restrict its operation

within reason. To those cases may also be added United

States V. ilooney, 116 U. S. 104, where it was contended that

by the act of March 3, 1875, c. 137, the Circuit Courts were

vested with jurisdiction ccincurrent with District Courts

over certain suits. The plausibility of the argument, based

upon the literal language of the statute, was conceded by the

court, but the [355] results which would follow from sus-

taining the construction contended for were pointed out by
the court, and it was observed (p. 107) : ''A construction

which involves such results was clearh' not contemplated by

Congress."

Indeed, it seems to me there can be no doubt that reason-

able contracts cannot be embraced within the provisions of

the statute if it be interpreted by the light of the supreme

rule commanding that the intention of the law must be car-

ried out, and it must be so construed as to afford the remedy

and frustrate the wrong contemplated by its enactment.

The plain intention of the law was to protect the liberty of ")

contract and the freedom of trade. Will this intention not

be frustrated by a construction which, if it does not destroy,

at least gravely impairs, both the liberty of the individual to

contract and the freedom of trade ? If the rule of reason no

longer determines the right of the individual to contract or

secures the validity of contracts upon which trade depends

and results, what becomes of the liberty of the citizen or of

the freedom of trade? Secured no longer by the law of

reason, all these rights become subject, when questioned, to

the mere caprice of judicial authority. Thus, a law in favor

of freedom of contract, it seems to me, is so interpreted as to

gravely impair that freedom. Progress and not reaction was

the purpose of the act of Congress. The construction now
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given the act disregards the whole current of judicial au-

thority and tests the right to contract bj' the conceptions of

that right entertained at the time of the year-books instead

of by the light of reason and the necessity of modern society.

To do this violates, as I see it, the plainest conception of

public policy; for as said by Sir G. Jessel, Master of the

Rolls, in Printing djc. Company v. Sampson, L. R. 19 Eq.

462, " if there is one thing which more than another public

policy requires it is that men of full age and competent un-

derstanding shall have the utmost liberty of contracting, and

their contracts when entered into freeh' and voluntarily shall

be held sacred and shall be enforced by courts of justice."

The remedy intended to be accomplished by the act of Con-

gress was to shield against the danger of contract or combi-

[356] nation by the few against the interest of the many and

to the detriment of freedom. The construction now given, I

think, strikes do^vn the interest of the many to the advantage

and benefit of the few. It has been held in a case involving

a combination among workingmen, that such combinations

are embraced in the act of Congress in question, and this view

was not doubted by this court. In re Debs. 04 Fed. Rep. 724,

745-755 ; 158 U. S. 564. The interpretation of the statute,

therefore, Avhich holds that reasonable agreements are within

its purview, makes it embrace every peaceable organization or

combination of the laborer to benefit his condition either by

obtaining an increase of wages or diminution of the hours

of labor. Combinations among labor for this purpose were

treated as illegal under the construction of the law which in-

cluded reasonable contracts within the doctrine of the invalid-

ity of contract or combinations in restraint of trade, and they

were only held not to be embraced within that doctrine either

by statutory exemption therefrom or by the progress which

made reason the controlling factor on the subject. It fol-

lows that the construction which reads the rule of reason out

of the statute embraces within its inhibition every contract

or combination by which workingmen seek to peaceably better

their condition. It is therefore, as I see it, absolutely true

to say that the construction now adopted which works out

such results not only frustrates the plain purpose intended

to be accomplished by Congress, but also makes the statute
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tend to an end never contemplated, and against the accom-

plishment of which its provisions were enacted.

But conceding for the sake of argument that the words
" every contract in restraint of trade," as used in the act of

Congress in question, prohibits all such contracts however

reasonable they may be, and therefore that all that great body

of contracts which are commonly entered into between indi-

viduals or corporations and which promote and develop trade,

and which have been heretofore considered as lawful, are no

longer such ; and conceding also that agreements entered into

by associations of workingmen to peaceably better their con-

dition either by obtaining an increase or preventing a decrease

[357 j of wages, or by securing a reduction in the hours of

labor, or for mutually protecting each other from unju?t

discharge, or for other reasonable purposes, have become un-

lawful, it remains to consider whether the provisions of the

act of 1890 were intended to apply to agreements made be-

tween carriers for the purpose of classifying the freight to

be by them carried, or preventing secret cutting of the pub-

lished rates ; in other words, whether the terms of (he statute

were intended to apply to contracts between carri • entered

into for the purpose of securing fairness in theii 'lealings

with each other and tending to protect the public agi ni.-t im-

proper discrimination and sudden changes in rates. To
answer this question involves deciding whether the act here

relied upon Avas intended to abrogate the provisions of the

act of Congress of the 4th of February, 1887, and the amend-

ments thereto, commonljr known as the Interstate Commerce
Act. The question is not whether railway companies may
not violate the terms of the statute of 1890 if they do acts

which it forbids and punishes, but whether that sfatnte was

intended to abrogate the power of railwaj^ companies to n.ike

contracts with each other which are either expressly sanc-

tioned by the Interstate Commerce Act or the right to make

which arises by reasonable implication from the terras of

that act; that is to say, not whether the act of 1890 is not

operative upon all persons and corporations, but whether,

being so generally operative, it was intended to forbid, as in

restraint of trade, all contracts on the subjects embraced

within and controlled by the interstate commerce law. The
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statute, commonly known as the Interstate Commejce Act,

was a special act, and it was intended to regulate interstate

commerce transported by railway carriers. All its provisions

directly and expressly related to this subject. The act of

1890, on the contrary, is a general law, not referring specif-

ically to carriers of interstate commerce. The rule is that

a general Avill not be held to repeal a special statute unless

there be a clear implication unavoidably resulting from, the

general law that it was the intention that the provisions of

the general law should cover the subject-matter previousl)'.

expressly and specifically- provided for by particular legis-

lation. The doctrine on this [358] subject is (hus stated in

Ex parte Crow Dog, 109 U. S. 550, 570

:

"'The general principle to be applied,' said Bovill, C. J., in Thorpe
V. Adains, L. R. G C. P. 135, ' to the construction ot acts of Parliament,

is that a general act is not to be construed to repeal a previous par-

ticular act, unless there is some express reference to the previous

legislatiiiu on the subject, or unless there is a necessary inconsistency

in the two acts standing together.' ' And the reason is,' said Wood,
V. C, in Fitzi/craUl v. Gnamjteiiys, :_10 L. .1. N. S. Eq. 782; 2 Johns. &
Hem. 31-51, ' that the legislature, having had its attention directed

to a special subject, and having observed all the circumstances of the

case and provided for them, does not intend by a general enactment
afterward to derogate from its own act when it makes no special

mention of its intention so to do.'
"

These principles thus announced are treated as elementary

by the text writers; Endlich on Interpretation of Statutes,

§ 223; Sedgwick on Statutory Construction, §§ 157, 158;

Sutherland on Statutory Construction, § 157.

Does, therefore, the implication irresistibly arise that Con-

gress intended in the act of 1890 to abrogate, in whole or in

part, the provisions of the act of 1887, regulating interstate

commerce ? It seems to me that the nature of the two enact-

ments clearly demonstrates that there was no such intention.

The act to regulate interstate commerce expressed the pur-

pose of Congress to deal with a complex and particular sub-

ject which, from its very nature, required special legislation.

That act was the initiation of a policy by Congress looking

to the development and working out of a harmonious system

to regulate the highly important subject of interstate trans-

portation.

Conceding arguendo that the debates which took place at

the time of the passage of the act of 1890 ma}' not be resorted
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to as a means of interpreting its text, yet a review of the pro-

ceedings connected with the passage of the act of July 2, 1890,

through the two houses of Congress, it seems to me, leaves no
room for question that the act was not designed to cover the

particular subjects which had been theretofore specially regu-

lated by provisions of the interstate commerce law.

[359] Prior to the passage of the act of 1890, various re-

ports had been made to Congress concerning the operations

of the Interstate Commerce Act, in which the commission
pointed out the desirability and necessity of contracts be-

tween railroad companies in the matter of classification,

stable rates, etc. After the act of 1890 had been adopted in

the Senate, it was amended in the House of Eepresentatives

so as to specificallj^ include among the contracts declared law-

ful " contracts for the transportation of persons or property

from one State or Territory into another." Cong. Eec. vol.

21, part 5, pp. 4099, 4144. On the return of the bill to the

Senate the amendment was agreed to with the added pro-

vision that the contracts for transj)ortation to be prohibited,
'' should only be such as raise the rates of transportation

above what is just and reasonable." lb. 4753. The House
refused to concur in the Senate amendment. A conference

committee was appointed by both bodies, which recommended

that the House of Eepresentatives recede from its disagree-

ment to the amendments of the Senate and agree to the same,

modified by the addition of the provision that " nothing in

this act shall be deemed or held to impair the powers of the

several States in respect to any of the matters in this act

mentioned." In a statement accompanying the report. Mr.

Stewart, for the conferees on the part of the House, said

:

"A majority of the committee of conference on the part of the

House on the disagreeing votes of tlie two Houses on Senate bill one,

submit the following statement

:

" In the orii;!nal bill two things were declared illegal, namely

:

contracts in restraint of interstate trade or commerce, and the monop-
olization of such trade.

" Its only object was the control of trusts, so called, so far as such
combinations in their relation to interstate trade are within reach of

Federal legislation.
" The House amendment extends the scope of the act to all a^iree-

ments entered into for the purpose of preventing competition, either

in the purchase or sale of commodities, or in the transportation of

persons or property within the jurisdiction of Congress.

[360] " It declares illegal any agreement for relief from the effects

Digitized by Microsoft®



712 166 UNITED STATES REPOETS, 360.

Dissenting Opinion : Wliite, Field, Gray, Shiras, JJ.

of competition in the two industries of transportation and merctian-

dising, liowever excessive or destructive sucli competition may be.
" The amendment reported by the conferees is the Senate amend-

ment with the added proviso that tlie power of the States over the
subjects embraced in the act shall not be impaired thereby.

" It strikes from the House amendment the clause relating to con-

tracts for the purchase of merchandise, and modifies the transporta-

tion clause by making unlawful agreements which raise rates above
what is just and reasonable." Cong. Rec, vol. 21, part 6, p. 5050.

The House rejected the report of the conference committee

and adhered to its amendments. A new conference com-

mittee was appointed, and the recommendation of that com-

mittee that both houses recede was concurred in, and the bill

as it originally passed the Senate was adopted. Cong. Rec.

vol. 21, part 9, p. 6212.

It thus appears that the bill was originally introduced in

the form in which it now appears; that this form was
thought not to be sufficient to embrace railroad transporta-

tion, and that a determined effort was made by the proposed

amendment to include such contracts, and that the effort was

unsuccessful. The reports to Congress bj^ the commission

and by the conference committee being facts proper to be

noticed in seeking to ascertain the intention of Congress,

Church of Holy Trinity v. United States, 143 U. S. 457, it

would seem to be manifest therefrom that there was no in-

tention by the act to interfere with the control and regulation

of railroads under the Interstate Commerce Act or with acts

of the companies which had therefore been recognized as in

conformity to and not in conflict with that act.

That there was and could have been no intention to repeal

by the act of 1890 the earlier " act to regulate interstate com-

merce " is additionally evidenced by the fact that no reference

is made in the later act to the prior one, and that no language

is contained in the act of 1890 which could in any way be con-

[361] strued as abrogating any of the rights conferred or

powers called into existence by the Interstate Commerce Act.

Nowhere, contemporaneous with the act of 1890, is there any-

thing indicating that any one supposed that the provisions of

that act were intended to repeal the Interstate Commerce Act.

The understanding of Congress in this respect is shown by the

circumstance that the Interstate Commerce Act has been

amended in material particulars and treated as existing since

the adoption of the act of 1890; and this conception of the
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legislative department of the Government has also been that
entertained by the executive and judicial departments, evi-

denced by the appointment of new members of the commis-
sion, and by decisions of the courts enforcing various pro-

visions of that act, and treating it as still subsisting in its

entirety. The two laws then coexisting—is the agreement of

the carriers to secure a uniform classification of freight and to

prevent secret changes of the published rates, in other words,
to secure just and fair dealings between each other, sanctioned

by the act to regulate interstate commerce, and, therefore, not
within the inhibition of the act bf 1890?

The Interstate Commerce Act provided for the appoint-

ment of a commission to whom was to be confided the super-

vision of the execution of the laAv. Without going into

detailed mention of the provisions of the statute, T adopt and
quote the summary statement of the leadii;g- features of the

original act contained in the first annual report uiade to Con-
gress by the commission, as required by' the act. It is as

follows:

"All charges made for services by carriers subject to the act must
be reasonable and just. Every unjust and unreasonable charge is

prohibited and declared to be unlawtul.
" The direct or indirect charging, demanding, collecting or receiving

for any service rendered a greater or less compensation from any one
or more persons than from any other for a like and contemporaneous
service, is declared to be unjust discrimination and is prohibited.

" The giving of any undue or unreasonable preferences, as between
persons or localities, or kinds of traffic, or the subject [362] ing any
one of them to undue or unreasonable prejudice or disadvantage, is

declared to be unlawful.
" Reasonable, proper and equal facilities for the interchange of

traffic between lines, and for the receiving, forwarding and delivering
of passengers and property between connecting lines is required, and
discrimination in rates and charges as between connecting lines is

forbidden.
" It is made unlawful to charge or receive any greater compensation

in the aggregate for the transportation of passengers or the like kind
of property under substantially similar circumstances and conditions
for a shorter than for a longer distance over the same line in the
same direction, the shorter being included within the longer distance.

" Contracts, agreements or combinations for the pooling of freights
of different and competing railroads, or for dividing between them the
aggregate or net earnings of such railroads or any portion thereof,
are declared to be unlawful.

"All carriers subject to the law are required to print their tariffs

for the transportation of persons and property, and to keep them for
public inspection at every depot or station on their roads. An ad-
vance in rates is not to be made until after ten days' public notice,
but a reduction in rates may be made to take effect at once, the notice
of the same being immediately and publicly given. The rates publicly
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notified are to be tlie maximum as well aS' the minimum charges
which can be collected or received for the services respectively for

which they purport to be established.
" Copies of all tarii¥s are required to be filed with this commission,

which is also to be promptly notified of all changes that shall be made
in the same. The .joint, tariffs of connecting roads are also required
to be filed, and also copies of all contracts, agreements or arrange-
ments between carriers in relation to traffic affected by the act.

" It is made unlawful tor any carrier to enter into any combination,
contract or agreement, expressed or implied, to prevent, by change of

time schedules, carriage in different cars, or by other means or de-

vices, the carriage of freights from being continuous from the place

of shipment to the place of destination."

[363] These provisions substantially exist in the act as

now in force,- except that by an amendment made March 2,

1880, it was provided that rates should not be reduced by

carriers except upon three daj's' public notice of an intojition

so to do.

This summary of the act, which omits reference to a num-

ber of its provisions relating to the power of the commission

and the mode in which these powers are to be exercised, will

suffice for an examination of the matter in hand.

Xow, a consideration of the terms of the statute, I submit,

makes it clear that the contract here sought to be avoided

as illegal is either directly sanctioned or impliedly authorized

thereby. That the act did not contemplate that the relations

of the carrier should be confined to his own line and to busi-

ness going over such line alone, is conclusively shown b}^ the

fact that the act specifically provides for joint and continu-

ous lines ; in other words, for agreements between several

roads to compose a joint line. That these agreements are

to ari'se from contract is also shown by the fact that the law

provides for the filing of such contracts with the commission.

And it was also contemplated that the agreements should

cover joint rates, since it provides for the making of such

joint tariffs and for their publication and filing with the

commission. The making of a tariff of this character in-

cludes necessarily agreements for the classification of freight,

as the freight classification is the essential element in the

making up of a rate. That the interstate commerce rates,

all of which are controlled bj- the provisions as to reason-

ableness, were not intended to fluctuate hourly and daily as

competition might ebb and flow, results from the fact that

the published rates could not either be increased or reduced,
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except after a specified time. It follows, then, that agree-

ments as to reasonable rates and against their secret reduc-

tion conform exactly to the terms of the act. Indeed, the

authority to make agreements on this subject not only re-

sults from the terms of the act just referred to, but from its

mandatory provisions forbidding discrimination against or

preference to persons and places. The argument that these

provisions referred to joint lines alone and not to competi-

tive lines is without force; since joint rates necessarily relate

to and [364] are influenced by the rates on competitive lines.

To illustrate, suppose three joint lines of railroads belween

Chicago and New York, each made up of many roads. How
could a joint rate be agreed on by the roads composing one

of these continuous lines, without an ascertainment of the

rate existing on the other coiitinuous line? What contract

could be made with safety xfor transportation over one of

the lines without taking into account the rate of all the

others? There certainly could be no prevention of unjust

discrimination as to the persons- and places within a givni

territory, unless the rates of all competing lines within the

territory be considered and the sudden change of the pub-

lished rates of all such lines be guarded against.

I do not further elaborate the reasons demonstrating that

classification is essential to rate making, and that a joint rate

to be feasible must consider the competitive rates in the same

territory, since these i^sropositions are to me self-evident, and

their correctness is sub.-tantiated by statements found in the

reports of the Interstate Commerce Commission to Congress,

of which reports judicial notice may be taken. Heath v.

Wallace, 138 U. S. 573, 584.

I excerpt from some of these reports of the commission to

Congress statements bearing on these subjects, as well as

other statements indicating that agreements among carriers,

competitive as well as connecting, for the purpose of securing

a uniform classification and preventing of undercutting of

rates, underbilling, etc., existed prior to the Interstate Com-

merce Act, were continued thereafter, and were deemed not

to be forbidden by law, but, on the contrary, were considered

as instruments tending to secure its successful evolution.

Whilst, it is doubtless true that in a recent report the com-
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mission, as now constituted, has said that agreements between

competitors to prevent the undercutting of rates may operate

to cause carriers to disregard the lawful orders of the com-

mission, this fact does not change the legal inference to be

deduced from the construction placed upon the law by those

charged with its administration in the period immediately

following its adoption and Avhich was then reported to Con-

gress.

[365] On the subject of relative rates, the commission, at

page 39 of their first annual report said :
" Questions of rates

on one line or at one point cannot be considered by themselves

exclusively; a change in them may affect rates in a consid-

erable part of the country. . . . Just rates are always rel-

ative ; the act itself provides for its being so when it forbids

unjust discrimination as between localities." That is to say,

if one continuous line made joint rates and fixed and pub-

lished them, and the- other then made a diiferent rate, not

only would the first joint rate be injurious to the interests of

the railroads making it, during the period in which it could

not be changed, but would also be against the interests of

the public and of those who had contracted to ship, since it

would create among shippers and the receivers that inequal-

ity which it was the express purpose of the act to prevent.

In the same report of the commission, at page 33, not only

the expediency but the necessity of contractual relations be-

tween railroad companies is pointed out in the following

language

:

" To malce railroads of the greatest possible service to the country,
contract relations would be essential, because there would need to be
joint tariffs, joint running arrangements, an interchange of cars and a
giving of credit to a large extent, some of which were obviously
beyond the reach of compulsory legislation, and even if they were not,

could be best settled and all the incidents and qualifications fixed by
the voluntary action of the. parties in control of the roads respectively."

Also at page 35, after referring to the fact that the former

railroad associations had been continued in existence since

the enactment of the interstate commerce la^iv, though pool-

ing had been prohibited, among other objects, for the " mak-

ing of regulations for uninterrupted and harmonious rail-

road communication and exchange of traffic within the terri-

tories embraced by their workings," the commission observed
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that " some regulations in addition to those made by the law
are almost if not altogether indispensable."

On the same page the fact is emphasized that classification

had not been taken, by the act, out of the hands of the car-

riers, [366] and it was observed that classification was best

made by the joint action of the railroads themselves. In its

second annual report the commission, in commenting upon
the evils arising from the want of friendly business relations

between railroads and the injury that a short road might

cause by simply abstaining from extending accommodation

that could not be lawfully forced from it, said (p. 28) :

" Tlie public has an interest in being ijrotected against tlie probable
exercise of any sucli power. But its interest goes further than this

;

it goes to the establishment of such relations among the managers of

roads as will lead to the extension of their traffic arrangements with
mutual responsibility-, just as far as may be possible, so that the
public may have in the service performed all the baneflts and con-
veniences that might b3 expected to follow from general federation.

There is nothing in the existence of such arrajigements which is at all

inconsistent with earnest competition. They are of general con-

venience to the carriers, as well as to the public, and their voluntary
extension may be looked for until in the strife between the roads the
limits of eompstition are passed anil warfare is entered upon. But
in order to form them great mutual concessions are often indispen-

sable, and such concessions are likely to be made when relations are
friendly, but are not to be looked for when hostile relations have
been inaugurated."

At page 29 of the report the existence of traffic arrange-

ments between railroads is called to the attention of Congress

in the following language

:

" While the commission is not at this time prepared to recommend
general legislation towards the establishment and promotion of rela-

tions between the carriers that shall better subserve the public interest

than those that are now common, it must nevertheless look forward
to the possibility of something of that nature becoming at some time

imperative, unless a great improvement in the existing condition of

things is voluntarily inaugurated."

So, also, the existence of traffic associations, between com-

petitive roads, for purposes recognized by the act as lawful,

[367] and their favorable tendency seems to be conceded in

the fourth annual report of the commissioners, where, at page

29, it is said

:

" If the regulations which are established by the railroad associa-

tions were uniformly, or even generally, observed by their members,

respectively, there would be little difficulty in enforcing a rule of

reasonable rates, for the competition between the roads which even

then would exist would be such as would prevent the establishment
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of rates whieli are altogether unreasonable, and the public would not

be likely to complain if they were satisfied that the rate sheets were
observed."

The character of associations sucli as that under consider-

ation is alhtded to at page 26 of the same report, where, in

discussing the subject of how best to secure a unity of rail-

road interests, it was observed " without legislation to favor

it little can be done beyond the formation of consulting and

advisory associations, and the Avork of these is not only nec-

essarily defective, but it is also limited to a circumscribed

territory."

The significance of the statement that to obtain uniformity

of classification, a result most desirable for the best interests

of the public, agreements between the railroads themselves

was essential, is apparent from the fact, frequently declared

by the commission in its reports, that uniformity of classifi-

cation is one of the prerequisites of uniformity of rates. 1

Ann. Eep. 30, 35 ; 2 Ann. Eep. 40 ; 3 Ann. Eep. 51, 52 ; 4

Ann. Eep. 32. The very great importance of uniform and

stable rates has also frequently' been reiterated in the reports

of the commission. Thus, at page G of the first annual re-

port, in reviewing the causes which led to the adoption of

the Interstate Commerce Act, it is said

:

" Permanence of rates was also seen to be of very high impartance
to every man engaged in business enterprises, since without it business
^Jontracts were lottery ventures. It was also perceived that the abso-

lute sum of the money charges exacted for transportation, if not clearly

beyond the bounds of reason, was of inferior importance in compari-
son with the obtaining of rates that sholud be open, equal, relatively

just [368] as between places and as steady as in the nature of things

was practicable."

That unstable rates between competing carriers lead to in-

jurious discrimination, one of the evils sought to be remedied

by the act, was mentioned in the same report at pages 36 and

37, in connection with a discussion of the subject of reason-

able charges, in the following language:

"Among the reasons most frequently operating to cause complaints
of rates may be mentioned : the want of steadiness In rates. . . .

Jlore often, parhaps, growing out of disagreements between competing
companies, which, when they become serious, may result in wars of

rates between them. Wars of rates, when mutual injury is the chief

purpose in view, as is sometimes the case, are not only mischievous
in their immediate effects upon the parties to them, and upon the
business community whose calculations and plans must for a time be
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disturbed, bnt tbey bave a permanently injurious influence upon the
railroad servioe because of tbeir eil'eet upon tbe public mind."

The evil effects of shifting rates was also treated of at

page 22 of the second annual report, where the commission
inserted a letter received from a business man of Kansas
City, not connected with railroads, who said

:

" The frequent and violent changes in railway rates which bave
taken place during the past few years and wiheb seem liliely to be
unabated, seems to me to call for new legislation in tbe way of
amendment of the interstate commerce bill. These changes are ruin-
ous to all business men, as well as the railways, and are the cause
of great discontent among shippers everywhere, and especially to the
fanners. What is needed is a fixed permanent rate, which shall be
reasonable, and which can ba counted upon by any one engaging in'

business."

So, also, in the fourth annual report it was observed that

shifting, unstable rates, by competing roads, Avas contrary

to the purpose of the Interstate Commerce Act, and ham-
pered the operations of the commission. It was said at

page 21

:

[369] " In former reports the commission has referred to the un-
doubted fact that competition for business between railroad copmanies
is often pushed to ruinous extremes, and the most serious difficulty in

the way of securing obedience to the law may be traced to this fact.

When competition degenerates to rate wars, they are as unsettling to

the business of the country as they are mischievous to the carriers,

and the spirit of existing law is against them."

In addition to the text of the law heretofore commented on,

the section which forbids pooling adds cogency to the con-

struction that the law could not have been intended to forbid

contracts between carriers for the purpose of preventing the

doing of those things which the law forbade. For, as I have

said, it cannot be denied that at the time of the passage of the

act there existed associations and contracts between carriers

for other purposes than the pooling of their earnings. "V^Tiilst

the exact scope of these contracts is not shown, the fact that

their existence was considered by Congress results from the

face of the act, since it requires that agreements and contracts

between carriers shall be filed with the commission. More-

over, the earlier reports of the commission, as I have shown,

refer to such traffic agreements, and state that after the pas-

sage of the act they continued to exist as they had existed

before eliminating only the pooling feature.

In view of these facts, when the act expressly forbids con-
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tracts and combinations hettveen railroads for pooling, and

malies no mention of other contracts, it is clear that the con-

tinued existence of such contracts Avas contemplated, and

they are not intended to be forbidden by the act. The ele-

mentary rule of expressio unius entirely justifies this im-

plication.

And it is, I submit, no answer to this reasoning to say that

the record does not show the terms of these contracts, since

judicial notice may be taken of the reports made by the com-

mission to Congress, from which reports the nature of the

contracts is sufficiently pointed out to authorize the con-

clusion that they were of the general character of the one

here assailed.

Wiilst the excerpts from the reports of the commission

which have been heretofore made, serve to elucidate the text

[370] of the act, they also, I submit, constitute a contempo-

raneous construction of the provisions of the act made by

the officers charged with its administration, which is entitled

to very great weight. Brown v. United States, 113 U. S.

568, 5Tl, and cases there cited.

The rule sustained by these authorities receives additional

sanction here, from the fact that the construction at the time

made by the commission was reported to Congress, and the

act was subsequently amended by that body without any

repudiation of such construction.

It is, I submit, therefore not to be denied that the agree-

ment between the carriers, the validity of which is here

drawn in question, seeking to secure uniform classification

and to prevent the undercutting of the published rates, even

though such agreements be made with competing as well as

joint lines, is in accord with the plain text of the Interstate

Commerce Act, and is in harmony with the views of the pur-

poses of that law contemporaneously expressed to Congress

by the body immediately charged with its administration,

and tacitly approved by Congress.

But, departing from a consideration of the mere text and

looking at the Interstate Commerce Act from a broader as-

pect, in order to discover the intention of the lawmaker and

to discern the evils which it was intended to suppress and the

remedias which it was proposed to afford by its enactment, it
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seems to. me verj^ clear that the contract in question is in

accord with the act and should not be avoided.

It cannot be questioned that the Interstate Commerce Act
^Yas intended by Congress to inaugurate a new policy for the

purpose of reasonably controlling interstate commerce rates

and the dealings of carriers with reference to such rates.

Two systems were necessarily presented: the one a prohibi-

tion against the exaction of all unreasonable rates and sub-

ject to this restriction, allowing the hourly and daily play

of untrammelled competition, resulting in inequality and dis-

crimination; the other imposing a like duty as to reasonable

rates, and whilst allowing competition subject to this limita-

tion, preventing the injurious consequences arising from a

[371] constant and daily change of rates between connecting

or competing lines, thus avoiding discrimination and pref-

erence as to persons and places.

The second of these systems is, I submit, plainly the one

embodied in the Interstate Commerce Act. At the outset

reasonable rates are exacted, and the power to strike down
rates which are unreasonable is provided. In the subsequent

provisions discrimination against persons and against places

to arise from daily fluctuations in rates is guarded against by

requiring publication of rates and forbidding changes of the

Ijublished rates, whether by way of increase or reduction

during a limited time. To hold, then, the contract under con-

sideration to be invalid when it simply provides for uniform

classification, and seeks to prevent secret or sudden changes

in the published rates, would be to avoid a contract covered

by the law and embodied in its policy. It cannot, I think, be

correctly said that whilst the avowed purpose of the contract

in question embraced only the foregoing objects, its ulterior

intent was to bring about results in conflict with the inter-

state commerce law. The answers to the bill of complaint

specially denied the allegations as to the improper motives of

the parties to the contract, and also expressly averred their

lawful and innocent intention. As the case was heard upon

bill and answer, improper motives cannot therefore be im-

puted. Indeed, the opinion of the court sustains this view,

since it eliminates all consideration of improper motives and

11808—VOL 1—06 M 46
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holds that the validity of the contract must depend upon its

face, aiid deduces as a legal conclusion from this premise that

the contract is invalid, because even reasonable contracts are

embraced within the purview of the act of 1890. To my
mind, the judicial declaration that carriers cannot agree

•amofig themselves for the purpose of aiding in the enforce-

ment of the provisions of the interstate commerce law, will

strike a blow at the beneficial results of that act, and Avill

have a direct tendency to produce the preferences and dis-

criminations which it was one of the main objects of the act

to frustrate. The great complexity of the subject, the nu-

merous interests concerned in it. the vast area over which it

[372] operates, present difficulties enough without, it seems

to me, its being advisable to add to them by holding that a

contract which is supported by the text of the laAv is invalid,

because, although it is reasonable and just, it must be con-

sidered as in restraint of trade.

Nor, do I think that the danger of these evil consequences

is avoided by the statement that if the contract be annulled,

these dangers will not arise, because experience shows that

contracts such as that here in question, when entered into

by railroads, are never observed, and therefore it is just as

though the contract did not exist. How, may I ask, can

judicial notice be taken of this fact, when it is said that

judicial notice cannot be taken of the fact that there are such

contracts? How, moreover, may I ask, can it be said on one

branch of the case that the contract, although reasonable,

must be avoided, because it is a contract in restraint of trade,

and then on the other branch declared that contracts of that

character never do restrain trade because they are never

carried out between the parties who enter into them ?

There is another contention which, I submit, is also un-

sound, that is the suggestion that it is impossible to say that

there can be such a thing as a reasonable contract between

i-ailroads seeking to avoid sudden or secret changes in reason-

able rates because the question of railroad rates is so complex

and is involved in so much difficulty that to say that a rate is

reasonable is equivalent to saying that it must be fixed by

the railroads themselves, as no mind outside of the officials of
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the particular roads can determine Avhether a rate is reason-

able or not. But this proposition absolutely conflicts with
the methods of dealing with railroad rates adopted in Eng-
land and expressly put in force by Congress in the Interstate

Commerce Act and by many of the States of the Union. For
years, the rule in England was reasonable rates enforced by
judicial power, and subsequently by enactment securing such

reasonable rates by administrative authority. The Interstate

Commerce Act especially provides for reasonable rates, and
vests primarily in the commission, and then in the courts the

power to enforce the provision and like machinery is provided

[373] in many of the States. Will it be said that Congress

and other legislative bodies have provided for reasonable rates

and created the machinery to enforce them, when whether

rates are reasonable or not is impossible of ascertainment?

If this proposition be correct, what, maj' I ask, becomes of the

judgment of this court in Cincinnati, Neiv Orleans (£r. Rail-

way Co. V. Interstate Commerct Commission, IG'2 U. S. 184,

where it is held that the order of the commission finding-

certain rates charged by a railroad to be unreasonable was

correct?

In conclusion, I notice briefly the proposition that though

it be admitted that contracts, when made by individuals or

private corporations, when reasonable, Avill not be -considered

as in restraint of trade, yet such is not the case as to public

corporations, because any contract made by them in any

measure in restraint of trade, even when reasonable, is pre-

sumptively injurious to the public interests, and therefore

invalid. The fallacy in this proposition consists in overlook-

ing the distinction between acts of a public corporation which

are ultra vires and those which are not. If the contract of

such a corporation which is assailed be ultra vires, of course

the question of reasonableness becomes irrelevant, since the

charter is the reason of the being of the corporation. The

doctrine is predicated on the following expressions taken

from the opinion of the court expressed by Mr. Chief Justice

Fuller in Gills v. Baltimore Gas Co., 130 U. S. 396, 408

:

"That in the instance of business of such a character that it pre-

sumably cannot be restrained to any extent whatever without preju-

dice to the public interests, courts decline to enforce or sustain con-
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tracts imposing such restraint, however partial, because in contra-

vention of public policy. This subject is much considered, and the
authorities cited in West Virginia Transportation Go. v. Ohio River
Pipe Line Co., 22 West Va. COO; Chicago do. Oas Co. v. People's Gas
Co., 121. Illinois, 530 ; Western Union Telegraph Co. y. American Union
Telegraph Co., 65 Georgia, 160."

But. manifestly, this language must be construed with

reference to the facts of the case in which it was used. "What

the facts were in that case is shown by the statement in the

[371] opinion (p. 406) that the contract there considered

" was an agreement for the abandonment by one of the com-

panies of the discharge of its duties to the public." It is also

to be remembered that it was this character of contract, that

is, one which was vJtra vires, which was held to be illegal in

the West Virginia, Illinois and Georgia cases, which were

cited in the Gihhs case in support of the excerpt just quoted.

That the language in the Gibis case referred to conditions of

fact like that there passed upon, that is, contracts ultra rires.,

is shown by the subsequent case of Ohicago (&c. Railxoay Go.

V. Pullman Car Co., 139 IJ. S. 79, Avhere a contract of the

railway company AA'as assailed as in restraint of trade, and the

court held that although by the contract the company had

restrained itself for a long period of years from using other

than certain drawing i-oom and sleeping cars, -the contract

was yet a. valid and proper contract. Manifestly, this de-

cision is utterly irreconcilable with the view that in the case

of a railroad company, every restraint imposed by contract

upon its freedom of action is necessarily injurious to the

« public interests, and hence invalid. Indeed, the proposition

that any restraint of its conduct which a railroad may create

by contract is invalid, because such road is a public corpora-

tion, is demonstrated to be erroneous by the Interstate Com-
merce Act, which, in the provisions heretofore referred to,

not only expressly authorizes, but in some instances, com-

mands agreements from which restraint of the action of the

corporation necessarily arises.

I am authorized to say that Me. Justice Field, Me. Jus-

tice Geay, and Me. Justice Shieas concur in this dissent.
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[529] UNITED STATES r. HOPKINS ET AL."

(Circuit Court, D. Kansas, First Division. September 20, 1897.)

[82 Fed., 529.]

Monopolies and Restraints of Tkade.—In a suit to restrain alleged

violations of the lavsr of July 2, 1890, against trusts and monopolies
affecting interstate commerce, the existence of an illegal combi-
nation among the defendants is to be determined not alone from
what appears on the face of the preamble, rules, and by-laws of

their association, but from the entire situation, and the practical

working and results of their methods of doing business, as dis-

closed by the evidence.*

Same—Live-Stock Exchange.—The defendants were members of a

voluntary, unincorporated exchange or association at Kansas City,

and had agreed to be bound by its articles of association, rules,

and by-laws. Their business consisted in receiving, buying, selling,

and handling, as commission merchants, live stock received at the

Kansas City stock yards from, and sold for shipment to, various

states and territories. These stock yards furnished the only avail-

able public market for that purjiose for an exceedingly large area,

including many states and territories. One of the rules of the

association fixed a minimum rate of commissions to be charged

by members of the association, and prohibited the employment,

by any commission firm or corporation, of more than three per-

sons to travel and solicit business, and prohibited the sending of

prepaid telegram or telephone messages quoting the markets ; and

another rule shut out all dealings and business intercourse between

members and nonmembers. Persons attempting to carry on busi-

ness without .ioining the exchange were systematically blacklisted

and boycotted, and thus effectually prevented from securing or

transacting business. Held, that the association was an illegal com-

bination to restrict, monopolize, and control that class of trade and

commerce.

Same—Reasonableness of Restraints.—The act of congress is aimed

against all restraints of interstate commerce, and its purpose is to

permit commerce between the states to flow in its natural channels,

unrestricted by any combinations, contracts, conspiracies, or mo-

nopolies whatsoever. The reasonableness of the restrictions in a

given case is immaterial.

Commence between the States.—The fact that the place of busijiess

of an association is located upon both sides of the line dividing two

"Appealed to the Circuit Court of Appeals, Eighth Circuit, and re-

moved to the Supreme Court on writ of certiorari (84 Fed., 1018).

Memorandum notation. See p. 7-18. Reversed by Supreme Court,

with directions to dismiss the bill (171 U. S., 578). See p. 041.

^ Syllabus copyrighted, 1898, by West Publishing Co.
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states is iu itself of no material importance in determining whether

the business transacted by it is commerce between the states.

Sasie.—The shipments of live stock from growers, dealers, and traders

in various states and territories to the defendants was solicited by

the latter chiefly through personal solicitation of traveling agents,

and through advertisements. The course of business involved fre-

quent loans to shippers in other states, secured by chattel mort-

gages on herds, and frequent drafts drawn by shippers on the

defendants, and discounted at their local banlcs in other states on

the strength of bills of shipment attached thereto. Shipments were

made to Kansas City, and the loans or drafts paid from proceeds

of sale, and the balance remitted to the shippers. Sales at Kansas

City were made for shipment to marlcets in other states, as well

as for slaughter at packing houses near by. The traffic was of

immense proportions, and defendants were active promoters, and

frequentl,^' interested parties, and gathered in for sale and slaughter

millions of cattle, sheep, and hogs ; and their rules and regulations

covered the entire business, and extended over the whole field

of operation. HeJr], that defendants were engaged in commerce

between the states, and were subject to the provisions of the law

of .Julj' 2, 1800. against trusts and monopolies.

Subjects of Interstate Comimerce.—The live stock shipped to defend-

ants from other st;ites through their solicitation and procurement,

to be sold to a large extent for reshipment to [530] other states,

or, if the marl^et should be unsatisfactory, for reshiiDment for sale

at marlvcts in other states, does not cease to be the sub.iect of

interstate commerce as soon as it reaches Kansas City or is there

unloaded, nor until it has been so acted upon that it has become

incorporated and mingled with the mass of property- in the state.

SAiiE

—

Subjects op iNTEKsrATE Commekce.—Live s.tock shipped from

various states to the yards of a stocl!;-yards association in another

state, by the solicitation and procurement of the members thereof,

to be there sold, or lo be reshipped to other states, if the market

should be unsatisfactory, does not cease to be a subject of inter-

state commerce as scjon as it reaches such yards and is there un-

loaded, nor until it has been further acted upon so as to become

mingled with the mass of property in the state.

The bill in this case' is presented under the act of congress

of July 2, 1890 (26 Stat. 209) .•

It charges that each of the defendants, about 300 in number, are
members of a voluntary, unincorporated association, known and desig-
nated as the "Kansas City Live-Stock Exchange," and have adopted
articles of association and rules and by-laws whereby they have agreed
that they will faithfully observe and be bound by the same ; that the
government of said association is \ ested in a board of 11 directors, and
its officers, consisting of a president, vice president, secretary, and
treasurer ; its place of business is in a building situated on the line be-
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tween tbe states of Missouri aud Kansas, and tbat defendants trans-
act business partly in one state and partly in the other; that sub-
stantially all of the business transacted in the matter of receiving,
buying, selling, and handling live stock at the Kansas City Stock
Yards is carried on by defendants and other members of said exchange,
as commission merchants ; that a large proportion of such live stock is

shipped from the states of Kansas, Nebraska, Colorado, Texas, Jlissouri,
Iowa, and Arkansas, and the territories of Oklahoma, Arizona, and
New Jlexico, and is sold by the defendants to the various packing
houses in Kansas City Mo., and Kan., aud also for shipment to other
markets ; that a vast number of live stock is thus annually received
and sold ; that said Kansas City market is a public market, and sup-
plies a large number of packing houses in Kansas City, Ivan., aud Kan-
sas City, yio., and other cities in different states of the Union ; that
the Kansas City market, next to Chicago, is the largest live-stock
market in the world ; that, under the practice and custom at said yards,
the live stock there received is delivered to commission merchants,
who receive, handle, sell, or reship the same for the consignors aud
owners thereof to other states aud territories, charging a commission
for their services ; that, in the course of business at said yards, said
stock is moved and shifted from one state to the other, according to the
convenience of said Kansas City Stock-Xards Company; that a large
portion of said stock is incumbered liy mortgages, executed by the
owners thereof to the defendants, members of said exchange, wiio
advance large sums of money to gro\>-ers and owners of cattle to
provide the means to feed and prepare it for the market ; that, when
such cattle are ready for shipment, they are consigned to the defend-
ants and other inembers of said exchange, who have made such ad-
vancements, and the amount thereof and interest is deducted from the
proceeds of sale ; that 90 per cent, of the members of said exchange
make such advancements ; that said stock yards uc( ord to owners
and shippers of live stock the only available means at that place fur

handling, selling, and reshipping live stock ; that, liy reason of its sit-

uation, said Kansas City Stock Yards are the only available public
market for the purchase and safe of live stock for an exceedingly
large territory of the United States, and the only available means for
the exchange of interstate traffic between the states and territories

named, the stock Being sold in said .-sards to be shipped to other states
of the Union ; that it is the custom among a large number of cattle

growers and shippers who ccjusign live stock to the Kansas City Stock
Yards to draw drafts on the commission mercluints to whom such
stock is consigned, and, attaching the bill of lading issued by the car-
rier therefor, to draw money on said drafts from local lianks, and,
when presented to the consignees, said drafts are paid by [531] them
in Kansas and Missouri, and the proceeds remitted to the banks in

the various towns and cities where the live stock was shipped ; that
by reason of the fact that said yards are in the states of Missouri
and Kansas, and the live stock handled and sold therein is at times
in Kansas, and at others in Missouri, and are transported from differ-

ent states to be sold and shipped to other states, said business is inter-

state in character, and can only be controlled by federal legislation,

as a part of commerce between the states. The bill further charges
that, if the person or partnership to whom live stock is consigned at
Kansas City is not a member of said exchange, he is not permitted
to sell or dispose of such live stock on the Kansas City market, for
the reason that the defendants and all other commission merchants
doing and controlling the business at said yards are reciuired by the
rules of said exchange to refuse to buy live stock or in any manner
deal with a person who is ncit a memlier of said exchange, and in all
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such cases the owner of the live stock is compelled to reship the same
to some other market, and, by reason of said unlawful combination,
is prevented from delivering said live stock to the Kansas City Stock
Yards ; and the sale of the same is thereby hindered and delayed, extra
expense and loss entailed to the shipper, and an obstruction placed
upon the marketing of such live stock ; that among other rules for the
government of said exchange are the following

:

" Rule IX.

—

Commissions.

" Section 1. The commissions charged by members of this associa-

tion for selling live stock shall not be less than the following named
rates

:

'.' Sec. 2. Six dollars per car load for single-deck car loads of hogs
or sheep, and ten dollars per car load for double-deck car loads of the
same : provided, members of this exchange may, after charging com-
missions as above provided, pay a regular sheep salesman on these

yards a sum of money contingent on number of sheep sold. Said sheep
salesman may be in the employ of other members of the exchange.

" Sec. .3. Fifty cents per head for cattle of all ages. In car loads of

twenty-four or more, not more than twelve dollars per car load ; ten

dollars per siHgle-deck car loads, and eighteen dollars per double-deck
car load of veal calves.

" Sec. 4. Fifty cents per head for cattle, and twenty-five cents per
head foi- cah-es, and ten cents per head for hogs and sheep in mixed
car loads, but not to exceed twelve dollars per car load. Fifty cents

per head for cattle and twenty-five cents per head for calves driven
into the yards ; and ten cents per head for hogs and sheep for sixty

head or less. More than that number shall be charged for at car load
rates.

" Sec. 5. Fifty cents per head for buying cattle for stockers or feed-

ers : provided, such charges shall not exceed twelve dollars per car
load. Six dollars per single-deck car load for buying sheep, and ten

dollars per double-deck car load. All purchases paid for by a com-
mission house or shipping clearance made by same shall be deemed a

purchase, and charged for as above provided.
" Sec. 6. Not less than four dollars jier single-deck and five dollars

per double-deck car load for buying live hogs, and not less than three
cents per head for hogs bought by the head.

" Sec. 7. No member or commission firm or corporation represented
herein shall do business for a yard trader or speculator on this mar-
ket for less charges than one-half the regular commission.

" Sec. 8. No firm shall handle the business of a nonresident com-
mission house for less than full commissions, except said consign-
ments be made direct to said nonresident commission house from one
of the following named markets : Chicago, 111. ; East St. Louis, 111.

;

St. Louis, Mo. ; Omaha, Nebraska ; Wichita, Kans. ; Denver, Colo.

;

Pueblo, Col. ; St. Joseph, Mo. ; Sioux City, la. ; Peoria, 1)1. ; Mil-
waukee, Wis. ; and Ft. Worth, Tex.

" Sec. 9. No member of this exchange or firm or corporation repre-
sented herein shall cause or allow to be shipped in bis or its name any
kind of live stock for the purpose of violating any of the provisions
of this rule.

" Sec. 10. No agent, solicitor, or emijloye shall be hired except upon
a stipulated salary, not contingent upon commissions earned (save as

pi'ovided in section 2 of this rule). No solicitor shiill be employed ex-
cept as a bona fide traveling agent, who shall not solicit consignments
local to his own neighbor- [532] hood only, nor to secure his individ-
ual trade. Nor shall any agent, solicitor, or employe be hired who
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is employed by any oth^r party of parties, or who is actively engaged
in other business (save as provided in section 2 of this rule). Mem-
bers of this exchange must file with the secretary, within five days of
employment, the names and addresses of their solicitors. More than
three solicitors shall not be employed at one time by a commission
firm or corporation. Members of a commission firm or corporation

—

resident or nonresident of Kansas City—may travel as solicitors, but
must be registered as one of the three allowed each firm or corporation.
It shall be a violation of this rule for any solicitor representing or
claiming to represent a commission firm or corporation in any other
market to solicit for any Kansas City firm ; and members shall be
held accountable for the acts of any solicitor who, under the guise
of soliciting for a branch house, solicits for a Kansas City firm or cor-
poration.

" Sec. 11. Any member of this association or firm or corporation
represented herein, sending or causing to be sent a prepaid telegram
or telephone message quoting the markets, giving information as to
the condition of the same, shall be fined not less than $100 nor more
than $500. If said fine be not paid within three days, said firm or
member shall be suspended until said fine is paid : provided, however,
that prepaid messages may be sent to shippers quoting actual sales of
their stock on the -day made ; also, to parties desiring to make pur-
chases on this market.

" Sec. 12. Any member of this exchange or firm or corporation in

which he may be a partner, violating any of the provisions of this

rule, shall be fined not less than $500, nor more than $1,000, for the
first offense. If said fine be not paid within three days, said member
or firm may be suspended from membership until same is paid. For
a second offense, said member or firm may be expelled from member-
ship in the exchange.

" Sec. l.S. From such fines and special assessments, the exchange
shall pay a reward of $500 to any party or parties furnishing sufficient

evidence to convict any member of a violation of any of the provisions
of this rule, and said reward shall be paid immediately after con-

viction.
" Sec. 14. For the purpose of making effective section 12 of this rule,

when the treasurer shall not have on hand from fines collected the
sum of $500, the directors shall le^-y a special assessment, pro rata, on
each commission firm or corporation buying or seling live stock In this

market who is a member of the exchange ; and they shall continue to

levy such special assessments in such amounts as will keep a fund of

$500 constantly on hand for this purpose. Said fund shall be kept as

a special fund, and shall be used for no other purpose.
" Sec. 15. Each firm or corporation represented in this exchange

shall be held responsible for any violation of this rule by any party

doing any portion of a commission business in its name, and any
penalty imposed for violation of the foregoing shall be on account of

such party. If not paid within three days, the firm or corpoi-ation

doing said business shall sever its business connections with such
party within ten days. No firm or corporation shall thereafter do any
business for such party until said fine is paid.

" Rule XVI.

—

Limitations.

"Section 1. No member of the Kansas City Live-Stock Exchange
shall transact any business with any person violating any of the rules

or regulations of this exchange, or an expelled or suspended member,
after notice of such violation, suspension, or expulsion has been

issued by the secretary or board of directors of the exchange."
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The bill further charges that the defendants, by the adoption of s^i id

articles of association, have confederated and conspired together in

violation of the laws of the United States, and particularly of the act

of congress approved July 2, 1890, entitled " An act to protect trade

and commerce against unlawful restraints and monopolies," and to

monopolize the business of buying and selling live stock at the Kansas
City market, and to illegally fix and establish a minimum price for

buying and selling the same, and have further, in restraint of trade

and commerce between the states, confederated together to prevent
and restrain the free transmission of information regarding the state

of the market by telegraphic messages, and have restricted the free

employment of agents and solicitors in the prosecution of business at

said stock yards ; that [533] the purpose of defendants in organizing

said exchange is to prevent the shipment of any live stock to the
Kansas City market, unless shipped to the Kansas City Stock Yards,

and to defendants or other members of said exchange, and the furthei'

purpose was to compel shippers to pay to defendants and their asso-

ciates the commissions provided for in rule 9, and to prevent the

shipment and sale of property on said market unless such commissions
were so paid. The bill further charges that it was also the purpose
of said defendants and their associates to monopolize the business of

receiving, h:;ndling,aud selling Vwe stock received at said market, and
also to prevent its sale by any person not a member of said exchange,
and to obstruct and retard the owners of such live stoclc in the sale

of the same on the market at Kansas City. Thereupon the com-
plainant prays for a decree dissolving said exchange, and for an in-

junction against said defendants, restraining them from enforcing or

acting pursuant to the rules and by-laws of said association.

The defendants, for answer to said bill, admit the organization of

said defendants into an association known as the " Kansas City Live-
stock Exchange," and aver that similar associations, under the names
of "Boards of Trade" or "Exchanges," exist in practically every
city of importance in the United States, dexoted to the buying and
selling of stocks, bonds, grain, live stock, petroleum, and all other

products, witli similar rules for government and transaction of busi-

ness, in order that comiielitlon between the members may be fair

and reasonable ; that said methods are sanctioned by the experience
of the commercial world, and tend to develop trade and commerce, and
not to restrict the same. The preamble of their organization is as fol-

lows :
" We, the undersigned, for the purpnse of orgiinizing and main-

taining a business e.xchan,ge, not for pecuniary profit or gain, nor for

the transaction of business, but to promote and protect all interests

connected with the liuying and selling of live stock at the Kansas
City Stock Yards, and to promulgate and enforce amongst the members
correct and high moral principles in the transaction of business, have
associated, ourselves together, under the name of ' Kansas City Live-

stock Exchange,' and hereby agree each with the other that we will

faithfully observe and be bound by the following rules and by-laws,

and such new rules, additions, or amendments as may from time to

time be adopted in conformity with the pro'^'isions thereof, from the

date of organization, by the election of a board of directors and other

officers, as prescribed by rule 1." The defendants deny that through
their membership substantially all of the business of buying and sell-

ing live stock at Kansas City is carried on. On the contrary, any per-

son desiring to sell live stocic at said city is under no obligation to

employ a commission merchant, but is at full liberty to act for him-
self, and the stock-yards company extends to such person all the privi-

leges and facilities afforded by it ; and persons desiring to purchase
live stock at the yards may, and they constantly do, purchase direct
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from the owners and very much the largest part of the cattle pur-
chased for feeding is bought without the employment of any commis-
sion merchant. The only resti-iction upon members of the' exchange
is that contained in rule 16, viz. that they will not deal with a person
as a commission merchant who violates the rules of the exchange, or
who is a suspended or expelled member thereof. It is further averred
that the Kansas City market is not a public market, but is of a pri-
vate character merely. Defendants further aver that with the excep-
tion of the firm of Greer, Mills & Co., which was first suspended from
membership in the exchange for nonpayment of a fine imposed for a
violation of the rules thereof, and which subsequently voluntarily
withdrew from said exchange, all of the commission merchants at
said yards are members of the exchange. Defendants further aver
that, whenever drafts are drawn on a commission merchant, they are
paid either at the place where payable by the terms thereof, or on
presentation to the drawee : and that such place of payment is either
in the state of Kansas or Missouri, according as the particular trans-
action is closed. Defendants are informed by counsel, and believe,

that the exercising of their occupation is not commerce between the
states, within the meaning of the constitution or laws of the United
States ; that it is not true that a consignor of live stock is not per-

mitted or cannot sell the same at said yards, "or that the members of
said exchange refuse to deal with a nonmember thereof. It is not true
that any person shipping live stock to said yards, and refusing [534]

to employ a member of said exchange, is compelled to reship the same
to some other market. Defendants deny that there is any unlawful
combination among them, or that any person is prevented from deliver-

ing stock to the Kansas City Stock Yards, or that the sale thereof is

hindered or delayed, or expense or loss to the shipper entailed, or

any obstruction or embargo placed upon the marketing of any live

stock. Defendants deny that any of the rules of said association are

in restraint of commerce between the states, or otherwise. Defend-

ants deny that they have confederated together, in violation of the

laws of the United States, to monopolize the business of buying and
selling live stock at said yards, or to illegally fix a. mi]iimum price

for buying and selling such live stock, or to restrain the free trans-

mission of information respecting the state of the Kansas City market
liy telegraphic messnges. or restrict the free employment of agents or

solicitors in said business : that experience has shown that, to the suc-

cess of such an organization, it is absolutely essential that there should

be a uniform schedule of commissions, and that all members should

observe the same: and that, by permitting evasions or violations of

such schedule, a condition is created by which irresponsible persons

might and would bring about a state of unhealthy cutting of prices,—

a practice unfair to shippers and purchasers, and ruinous to responsi-

ble persons who carrv on the occupation of commission merchants

fairly. They have no' desire to prevent any perSon from acting as a

commission merchant at Kansas City, but they admit that it is not

to the interest of the public or shippers to employ nonmembers, and

that individuallv and collectively the provisions of their articles of

association are 'invoked for the purpose of preventing the success of

any competitor, either in his efforts to destroy said exchange, or to

succeed in driving the competitors of such parties from the field.

The act of congress of July 2, 1890 (26 Stat. 209) imder which this

proceeding is brought, provides as follows:
" Section 1 Every contract, combination in the form of trust or

otherwise or conspiracy in restraint of trade or commerce among

the sever.al states, or with foreign nations, is hereby declared to be

illegal. * * *
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" Sec. 2. Every person wlio shall monopolize, or attempt to monop-
olize or combine or conspire with any other person or persons to
monopolize any part of the trade or commerce among the several
states, or with foreign nations, shall be deemed guilty of a mis-
demeanor. * * *

"

Section 4 gives to circuit courts of the United States jurisdiction

to prevent and restrain violations of the act, and makes it the duty
of the district attorney, under directions of the attorney general, to

institute proceedings in equity to restrain such violations.

W. C. Perry, United States Attorney.

Karnes, Holmes da Krauthojf, McGrew, Watson <& Watson,

and HutcMngs c& Keplinger, for defendants.

Foster, District Judge (after stating the facts).

It will be observed that the answer of the defendants

denies and puts in issue the allegations of the bill charging a

combination or conspiracy or contract in restraint of trade or

commerce, and denies any monopoly or attempt to monopo-
lize or combination to monopolize any part of the trade or

commerce among the several states, and denies that the busi-

ness for which the exchange was organized, and in which its

members are engaged, comes under the class of commerce or

trade among the states.

The first question, whether there is any combination in

restraint of trade or commerce, or a combination to monopo-
lize any part of trade or commerce, on the part of the defend-

ant association, is to be determined, not alone from what
appears upon the face of its preamble, rules, and by-laws,

but from the entire situation and the prac- [535] tical work-

ing and results of the defendants' methods of doing busi-

ness, as disclosed by the testimony in the case. The defend-

ant association is located at Kansas City, on the line between

Kansas and Missouri, in the immediate vicinity of the Kan-
sas City Stock Yards, and in close association therewith,

being tenants of said stock-yards company. Said yards,

with, perhaps, the exception of the' yards at Chicago, are

the largest in the country, and handle great numbers of live

stock. These yards, the packing houses, and this exchange
are all situated at the gateway through which flows the great

stream of commerce of several states and territories, and
among all the business tributary to this locality probably
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none is as important as the live-stock business and the vari-

ous industries connected therewith. The defendant associ-

ation is entirely voluntary in form, and does not directly

require any person engaging in the live-stock commission
business to become a member; but it will be observed that

rule 16 prohibits any member from dealing with any person

violating any of the rules or regulations of the exchange, or

an expelled or suspended member, after notice of such sus-

pension has been issued by the secretary or board of directors.

In practice, as amply appears from the testimony of many
witnesses, this rule shuts out all dealings and business inter-

course between members and nonmembers of the association.

It is shown beyond cavil that the entire membership of the

association regards a commission merchant attempting to do

business at the Kansas City Stock Yards without joining the

exchange as one violating this rule, and treat him accord-

ingly. And this construction is a natural one, for a compli-

ance with the rules of the exchange requires a party to sub-

scribe to its rules and by-laws, and to pay a membership fee

(which is now $2,500), to pay his assessments, and observe

all other requirements, including the fees and commissions

fixed for handling live stock; and it may well be said that

any dealer or broker does business in violation of these rules

who does business at all and fails to join the association.

The testimony discloses several instances of parties attempt-

ing to enter the field, and do business there, without joining

the exchange ; and in every instance, unless protected by the

courts, they have been compelled to abandon the undertaking.

All parties now engaged in the business are members of the

exchange, except Greer, Mills & Co., who are making a fight

in the courts to maintain their business, and are temporarily

protected by injunction. It appears from the testimony that

any person or partnership attempting to carry on business

independent of the association is invited to apply for mem-

bership, and if he fails to do so, or if rejected, and attempts

to proceed, his name is written on a blackboard kept for

public use in the exchange building, and all members are

warned against dealing with him. This admonition is strictly

obeyed, and such person is boycotted. The outcome is in-

evitable. The combined opposition of three hundred men
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against one can produce but one result. Almost every pur-

chaser or vendor of liA^e stock, including the great packing

houses, does business through commission merchants, and

nearl}' the entire volume of live stock received at the yards

is consigned to and con- [536] trolled by these merchants,

members of the exchange. In vain does the outside dealer

offer attractive bargains for the sale or purchase of stock;

they will have no intercourse with him. This state of affairs

is known and circulated among stock growers and shippers,

and they dare not ship their stock to this boycotted broker

or firm. These facts are established and amplified by a mul-

titude of witnesses. The object and purpose of the exchange

is written across its face, M'here all can read. It is to control

and monopolize the entire business of bu3dng and selling live

stock at the Kansas City Stock Yards. It is clearly a combi-

nation to restrict, control, and monopolize that class of trade

and commerce. The defendants declare that the rules, regu-

lations, and prices for doing the business are all reasonable

and fair and for the best interests of buyer and seller. Pos-

sibh' that is so, although" it is not apparent, looking at the

interests of the stock grower or purchaser, why the number

of solicitors of business should be limited to three for each

firm, or why there should be a restriction on telegraphic in-

formation as to the state of the market, or why he should be

compelled to pay a commission of 50 cents a head on cattle

when he paid 25 cents before the exchange was organized,

or why there should be discriminating charges on stock from

different localities.

Counsel for defendants have, with commendable zeal and

industry, submitted for our consideration the rules of a

great number of exchanges and boards of trade throughout

the cities of the United States, dealing in corporate stocks,

grains, live stock, and various other things, and contend

that they are essential, if not indispensable, to the commerce

and business interests of the country, and that to grant the

prayer of this bill would be the deathblow of those institu-

tions. Courts cannot shut their eyes to the results of their

judicial conclusions, but how far such results should control

those conclusions depends on several conditions, not neces-

sary to discuss here ; nor would it be proper to consider here
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what effect this act of congress may have on these organiza-

tions, or any of them. I may be permitted to say, however,
that the metliods and aims of many of these exclaanges and
boards of trade are not altogether benej&cial to the business

and commerce of the country. That they are beneficial to

the members, and perhaps to the locality, may be admitted.

It must also be admitted that a properly conducted agency or

medium through which the vendor and vendee may readily

sell and buy everything that enters into commerce or trade is

demanded by the business interests of the whole country ; but

this agency should not be permitted to tamper with or in any
way impede or restrain the natural flow of the stream of

industry or commerce. The crying complaint of to-day. and

the great menace to the welfare of the people, is the tendency

of wealth to monopolize and control, by trusts and combina-

tions, the products and industries of the country ; and it must

be confessed by every thoughtful observer that many of the

so-called stock and produce exchanges are among the most

potent instruments for the accomplishment of these purposes

by speculators and adventurers. Men who add nothing to

the productive wealth of [537] the country grow rich or

poor by gambling on the wealth produced by others. Men
are daily selling, through these exchanges, millions of bush-

els of corn, wheat, and other produce, who neither have nor

expect to have a bushel ; and others are buying millions, who
never expect to receive a bushel. Both sides are tampering

with the normal prices fixed by the law of supply and de-

mand, and attempting, by false and dishonest means and

methods, to serve their ends. The courts have uniformly

condemned this class of business as illegal, and, though it is

under the ban of the law, it still flourishes. The remedy

must be looked for in legislation, and not in the courts alone.

This act of congress is aimed against all restrictions of

interstate commerce, and we need not discuss the reasonable-

ness of such restrictions. It is evidently the purpose of the

law to permit commerce between the states to flow in its

natural channels, unrestricted by any combinations, con-

tracts, or conspiracies, or monopolies whatsoever. U. S. v.

Trans-3Iissouri Freight Ass\ 166 U. S. 290, 17 Sup. Ct. 540:

U. S. V. E. G. Knight Co., 156 U. S. 1, 15 Sup. Ct. 249;
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Leisy v. Hardin, 135 U. S. 107, 10 Sup. Ct. 681 ; Walling y.

Michigan, 116 U. S. 454, 6 Sup. Ct. 454; RolUns v. Taxing

Dist., 120 U. S. 490, T Sup. Ct. 592.

But one material question remains in the case: Is the

business in which the defendants are engaged commerce be-

tween the -states '( The circumstance that their place of busi-

ness is located on both sides of the line between the states of

Kansas and Missouri is, in \nj opinion, a fact of no material

imiDortance in the solution of this question; no more than

would be the fact that the business of a farmer or manu-

facturer was so located, and that he passed from one state

to the other for his convenience in the transaction of his

usual business. The method of business of the defendants

is as follows: The shipment of live stock from growers,

dealers, and traders in Kansas, Colorado, Nebraska, Missouri,

Texas, New Mexico, Arizona, Oklahoma, and other states

and territories i;j solicited by the commission merchant in

various Avays, but largely by the personal solicitation of

agents who travel about the country and interview the stock

men. Frequently the commission man makes loans of monej'

on the herds, secured by chattel mortgage. The consignment

of the stock is made to the commission man or firm at the

Kansas City Stock Yards, and there unloaded. Frequently

the shipper draws on the consignee through his local bank

with the bill of shipment attached; and, when the stock is

sold, the loan on the cattle, or the draft on the consignee, as

the case may be, is paid out of the proceeds, and the balance

remitted to the shipper. While the broker is soliciting con-

signments of stock for sale, he is also on the alert for pur

chasers. He sells the stock without regard to its destina-

tion. Some is reshipped to other markets in other states,

notably to Chicago and St. Louis. Much of it, especially

hogs, is slaughtered at the large packing houses near by, in

Kansas and Missouri. Is this business, so conducted, inter-

state commerce, or merely an incident or aid to such com-

merce ?

Commerce among the states has been defined as follows

:

" Commerce with foreign countries and among the states, strictly

considered, consists in intercourse and traffic, including in these

terms navigation and [538] the transportation and transit of per-

Digitized by Microsoft®



UNITED STATES V. HOPKINS. 737

Opinion of the Court.

sons and property, as well as the purchase, sale, and exchange of
commodities." Comity of MoVile v. KimJmU, 102 U. S. 091; Oloti-

cester Ferry Co. v. Pennsylvania, 114 V. S. 19C, 5 Sup. Ct. 826.

In Be Greene, 52 Fed. 113, Judge Jackson says:

" In the application of this comprehensive definition, it is settled by
the decisions of the supreme court that such commerce includes, not
only the actual transportation of commodities and persons between
the states, but also the instrumentalities and processes of such trans-
portation ; that it includes all the negotiations and contracts which
have for their object, or Involve as an element thereof, such transmis-
sion or passage from one state to another."

In U. S. V. E. C. Knight Co., 156 U. S. 13, 15 Sup. Ct. 254,

Mr. Chief Justice Fuller, speaking for the court, says

:

" The regulation of commerce applies to the subjects of commerce,
and not to matters of intern^kl police. Contracts to buy, sell, or ex-

change goods to be transported amoug the several states, the trans-

portation and its instrumentalities, and articles bought, sold, or ex-

changed for the purpose of such transit among the states, or put in

the way of such transit, may be regulated, but this is because they
form part of interstate trade or commerce."

It has been repeatedly held by the supreme court that a per-

son soliciting orders for goods or freights to be shipped from

one state to another, and express agents transporting goods

from state to state, are engaged in commerce between the

states, and a local tax or license cannot be imposed for trans-

acting such business. Walling v. Michigan, 116 U. S. 446,

6 Sup. Ct. 454; Pickard v. Car Co., 117 U. S. 34, 6 Sup. Ct.

635; Rollins v. Taxing Dist., 120 U, S. 489, 7 Sup. Ct. 592;

Asher v. Texas, 128 U. S. 129, 9 Sup. Ct. 1 ; McCall v. Cali-

fornia, 136 U. S. 104, 10 Sup. Ct. 881; Norfolk c6 IF. R.

Co. V. Pennsylvania, 136 U. S. 114, 10 Sup. Ct, 958; Crut-

cher V. Kentucky, 141 U. S. 47, 11 Sup. Ct. 851 ; Brennan v.

City of Titusville, 153 U. S. 289, 14 Sup. Ct. 829; Minne-

sota V. Barler, 136 U. S. 313, 10 Sup. Ct. 862. It has also

been held that telegraphy between the states is interstate

commerce. Leloiip v. Port of Molile, 127 U. S. 640, 8 Sup.

Ct. 1380; Pensacola Tel. Co. v. Western Union Tel. Co., 96

U. S. 1 ; Telegraph Co. v. Texas, 105 U. S. 460. The ques-

tion of what constitutes commerce between the states, and thus

protected by the constitution, and that which is merely an

incident or aid to such commerce, and exempt from federal

control, has been much considered by the federal courts, and
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sometimes the line of distinction is difficult of discernment.

Having a watchful regard for the police powers of the states,

and tlic right of taxation, the federal courts have carefully

discriminated in these cases, so that the general government

should take nothing to itself not fairly delegated by the con-

stitution. Xnihan v. Loi/hiona, 8 How. 73; Crutcher v. Ken-

tvrl'y, 141 IT. S. 47. 11 Sup. Ct. 851 ; Binhl v. Xrw Yorl\ U?>

U. S. 517, 1-2 Sup. Ct. 4(i8; Khld v. Pearson, 128 U. S. 1-20,

9 Sup. Ct. (i; U. S. V. E. G. Kniyht Co., 15o' U. S 1. 15 Sup.

Ct. 240; Minui V. Illinois, 94 U. S. 113; In re Greene, 52

Fed. 113; Henderwi) v. M<n/cn\ etc., 92 U. S. 259; C'ovhig-

ton & C. Bridge Co. v. Kentuel-y, 154 U. S. 204, 14 Sup. Ct.

1087; HenderHO]i Bridge Co. v. Eentuehy, 166 U. S. 150, 17

Sup. Ct. 532.

Perhaps a fair test of the character of defendants' rales

and bv-laAYs would be presented by these questions: Could a

state, by leg- [539] islation, impose on this traffic the re-

strictions and regulations demanded by these rules and by-

la^\s? Could it limit the number of agents a merchant

should have soliciting business in other states? Could it re-

strain telegraphic communication between points in different

states? Could it make a discrimination in rates for handling-

stock shipped from different localities outside of the state?

It is indisputable that all the live stock shipped to these

defendants for sale from states other than Kansas and Mis-

souri, after it has entered the current of commerce between

the states, continues and remains the subject of such com-

merce until the transportation is terminated, and the prop-

erty becomes a part of the general property of the state. It

is also well settled that, while this property is the subject

of interstate commerce, no state, municipality, or other power

but congress can impose taxes, restrictions, or regulations

\\\)on it, exce])t so far as is proper, in the exercise of police

regulations, for the protection of the health, morals, and

person of the citizen, and except for proper charges and

regulations for the use of local instruments as aids or inci-

dents to such commerce, such as docks, bridges, wharves,

elevators, ferries, pilotage, etc., when congress has not acted

in the matter.

In the case of Bowman v. Railway Co., 125 U. S., at page
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497, 8 Sup. Ct. 704, Mr. Justice Matthews lays down this

principle in the following language:

" It is also an established principle, as already indicated, that the
only way in which commerce between the states can be legitimately
affected by state laws is when, by virtue of its police power and
its jurisdiction over persons and property within its limits, a state
provides for the security of the lives, limbs, health, and comfort of
persons, and the protection of property, or when it does those things
which may otherwise incidentally affect commerce,—such as the es-
tablishment and regulation of highways, canals, r.-iilroads, wharves,
ferries, and other commercial facilities ; the passage of inspection laws
to secure the due quality and measure of products and commodities

;

the passage of laws to regulate or restrict the sale of articles deemed
injurious to the health or morals of the community ; the imposition of
taxes upon persons residing within the state or belonging to its popu-
lation, and upon avocations and employments pursued therein, not
directly connected with foreign or Interstate commerce or with some
other employment or business exercised under authority of the consti-
tution and laws of the United States ; and the imposition of taxes
upon all property within the state, mingled with and forming part of
the great mass of. property therein. But, in making such internal
regulations, a state cannot impose taxes upon persons passing through
the state, or coming into it merely t'oi a temporary purpose, especially
if connected with interstate or foreign commerce ; nor can it impose
such taxes upon property imported into the state from abroad, or from
another state, and not yet become .i part of the common mass of prop-
erty therein ; and no discrimination can be made l)y any such regula-

tions adversely to the persons or j^roperty of other states ; and no
regulations can be made directly affecting interstate commerce."

Bowman v. Railtvay Co., 12:) U. S. 465, 8 Sup. Ct. 689,

1062; License Cases, 5 How. 504; Passenger Cases. 7 How.

283; Nathan v. Louisiana, 8 How. 73; Freight Tax Case, 15

Wall. 232; Leisy v. Hardin, 135 U. S, 100, 10 Sup. Ct. 681

(Original Package Case) ; Henderson v. Mayor, 92 U. S.

259; Kentucky <& L Bridge Co. v. Louisville cS: N. R. Co.,

37 Fed. 567; Guy v. Baltimore, 100 U. S. 434; Railway

Go. V. Becker, 32 Fed. 849; Plumley v. Massachxisetts, 155

[540] U. S. 461, 15 Sup. Ct. 154; Covington & C. Bridge Co.

V. Kentucky, 154 U. S. 204, 14 Sup. Ct. 1087 ; TJ. 8. v. Addyston

Pipe d; Steel Co., 78 Fed. 712; Packet Co. v. Keokuk, 95

U. S. 80 (wharfage); Welton v. Missouri, 91 U. S. 275;

Walling v. .Michigan, 116 U. S. 446, 6 Sup. Ct. 454; Coal Co.

V. Bates, 156 U. S. 577, 15 Sup. Ct. 415 ; In re Rahrer, 140

U. S. 545, 11 Sup. Ct. 865; In re Minor, 69 Fed. 233; 8cott

V. Donald, 165 U. S. 58, 17 Sup. Ct. 265; Pittsburg d; S.

Coal Co. V. Louisiana, 156 U. S. 590, 15 Sup. Ct. 459 ; Hooper

V, California, 155 TJ. S. 648, 15 Sup. Ct. 207; Emert v. 3fis-

souri, 156 U. S. 296, 15 Sup. Ct. 367.
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Counsel for defendants contend that their business is only

an aid or incident to commerce,—something in the nature of

personal service; but it is not apparent that a combination

for services may not be a restraint or monopoly of commerce,

under the act of congress. V. S. v. Trans-Missouri Freight

Ass'n, 166 U. S. 312, 17 Sup. Ct. 540. But the business of

defendants is more than personal services; it is not merely

a local instrumentality in aid of commerce. Defendants

are active promoters, and frequently interested partes, in this

immense traffic. They reach out over many states and ter-

ritories by their solicitors and advertisements, and gather in,

for sale and slaughter, millions of cattle, sheep, and hogs,

and their rules and regulations cover the entire business, and

extend over the whole field of oj^eration. Touching the ques-

tion of what are aids or incidents to commerce, as well as po-

lice powers of the states, the following cases are in point:

Packet Co. v. St. Louis, 100 U. S. 423 ; Vioksburg v. Tohin,

Id. 430 ; Packet Co. v. Catlettshurg, 105 U. S. 559 ; Parkers-

iurg & 0. R. Transp. Co. v. City of Parkershurg, 107 U. S.

691, 2 Sup. Ct. 732; Gloucester Ferry Co. v. Pennsylvania,

114 U. S. 196, 5 Sup. Ct. 826 ; Huse v. Glover, 119 U. S. 543,

7 Sup. Ct. 313; Hall v. De Cuir, 95 U. S. 485; Cooley v.

Board, 12 How. 298; Packet Co. v. Aiken, 121 U. S. 444, 7

Sup. Ct. 907; Sands v. Improvement Co., 123 U. S. 288, 8

Sup. Ct. 113 ; Monongahela Nav. Co. v. U. S., 148 U. S. 312,

13 Sup. Ct. 622 ; St. Louis v. W. U. Tel. Co., 148 U. S. 92,

13 Sup. Ct. 485 ; Munn v. Illinois, 94 U. S. 113 ; Budd v. New
York, 143 U. S. 517, 12 Sup. Ct. 468; New York, L. E. <#

W. R. Co. V. Pennsylvania, 158 XJ. S. 431, 15 Sup. Ct. 896;

Henderson Bridge Go. v. Kentucky, 166 U. S. 150, 17 Sup.

Ct. 532.

The defendants further contend that when this live stock

reaches Kansas City, and is unloaded into the stock yards, it

(ieases to be the subject of interstate commerce. This prop-

osition, however, covers but one point in the controversy, for

several of the rules and by-laws of defendants have more
than a local operation, and extend be3'ond state lines. Does
this stock, once upon the stream of commerce, cease to be such

when unloaded at Kansas City ? Could the state of Kansas
tax these cattle in the stock yards?
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The defendants cite the case of Brown v. Houston, 114
U. S. 623, 5 Sup. Ct. 1091, and Goal Co. v. Bates, 156 U. S.

677, 15 Sup. Ct. 415. In the former case the coal which was
subjected to taxation had reached its destination,—i. e. the
state of Louisiana,—and was there offered for sale in great
or small quantities to suit the purchaser. The court says

:

[541] " It might continue in that condition for a year or two years,
or for only a day. * * * We do not mean to say that if a tax col-
lector should be stationed at every ferry and railroad depot in the
city of New York, charged with the duty of collecting a tax on every
wagon load or car load of produce or merchandise brought into the
city, that it would not be a regulation of and restraint upon interstate
commerce, so far as the tax should be imposed on articles brought
from other states. We think it would be, and that it would be an
encroachment upon the exclusive power of congress.

Bearing upon this question is the case of Brown v. Mary-
land, 12 Wheat. 419 ; also, Leisy v. Hardin, 135 U. S. 108, 10

Sup. Ct. 684. In this case, Mr. Chief Justice Fuller, speak-

ing for the court, says

:

" That the point of time when the prohibition ceases, and the power
of the state to tax commences, is not the instant when the article
enters the country, but when the importer has so acted upon it that it

has become incorporated and mixed up with the mass of property in

the country, which happens when the original package is no longer
such in his hands ; that the distinction is obvious between a tax which
intercepts the import as an import on its way to become incorporated
with the general mass of property, and a tax which finds the article

already incorporated with that mass by the act of the importer."

This live stock is shipped from different states for imme-

diate sale, and, if the market at Kansas City is not satisfac-

tory, it is to be shipped to another market. I cannot believe

it ceases to be the subject of interstate commerce when un-

loaded into the stock yards. Sections 4386 and 4387 of the

Revised Statutes humanely prohibit any railroad company
whose road forms any part of a line over which animals are

conveyed from one state to another from confinino- them in

cars over 28 consecutive hours without unloading them for

rest, water, and food for at least 5 consecutive hours. Under

the act of congress of May 29, 1884, establishing a " Bureau

of Animal Industry," and the act of March 3, 1891. for the

inspection of live cattle, hogs, etc., the general government

has established inspectors at the Kansas City Stock Yards

assuming that such stock comes within the purview of said

acts of congress. While realizing the importance of the issue
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involved in this case, and the responsibility of making ap-

plication of the "Anti-Trust Act " to a new order of facts, I

am impelled to the conclusion that, under the facts and the

la^Y aiDplicable thereto, the prayer of this bill should be

granted.

[9981 ANDERSON ET AL. v. UNITED STATES.

(Oil-cult Court of Appeals, Eighth Circuit.)

[82 Fed., 998.]

Certified to Supreme Court for instructions upon certain

questions, under the jorovisions of section d of the act of

March 3, 1891.

[Copyrighted, 1898, by "West Publishing Co.]

[Decision in the Supi'eme Ccuvt (171 U. S., 604). See p. 967. Case

in the Circuit Court not reported.]

[36] NATIONAL HAEEOW CO. /' HENCH ET AL."

(Circuit Court of Appeals, Third Circuit. October 29, 1897.)

[83 Fed., 30.]

Restraint of Tkade—Combination of Patentees.—Numerous manu-

facturers, under various United States patents, of float spring-tooth

harrows, agreed to organize a corporation, to assign to it all the

patents thus owned or thereafter to be acquired, and the good will

of their buslne-is, and not to be interested in the manufacture or sale

of such harrows except as agents or licensees of the corporation

;

that the corporation should license them to manufacture and sell,

for their own account, subject to uniform terms and conditions,

their respective makes, and should not itself manufacture or sell

;

that each licensee should pay one dollar for each such harrow

manufactured and sold by him, and should receive paid-up stock

in return for the patents and good will. Those who entered the

agreement represented 70 per cent, of the total manufacture and

sales of the United States. The corporation was formed and the

assignments made. The licenses issued also bound the licensees not

a Suit originally brought in the Circuit Court for the Eastern

District of Pennsylvania (76 Fed., 667). See p. 610. A similarly

entitled case (84 Fed., 226), p. 746, is another suit, brought in the

Circuit Ccurt, Xorthern District of New York.
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to cut prices, not to sell other float spring-tooth harrows except
under the licenses, and provided liquidated damages for every
breach. Held, that the arrangement was an unlawful combination
in restraint of trade."

Same.—Though the fact that several patentees are exposed to litiga-

tion, justifies them in composing their differences, they cannot make
the occasion an excuse or cloak for the creation of monopolies to the
public disadvantage.

[37] Appeal from the Circuit Court of the United States

for the Eastern District of Pennsylvania.

IF. P. Quinn, for appellant.

John G. Johnson^ for appellees..

Before Dallas, Circuit Judge, and Butler and Kirkpat-
RiCK, District Judges.

Butler, District Judge.

The essential facts are well stated by the circuit court, as

follows

:

" The National Harrow Company, a corporation of the state of New
York,—to whose contract rights and general purposes the plaintiff, a
subsequently created New Jersey corporation, has succeeded,—origi-

nated in a written agreement between a number of leading and distinct

manufacturers, under various United States letters patent, of float

spring-tooth harrows, whereby it was agreed that they would organize
a corporation under the laws of New York and would assign to the
corporation all United States letters patent which they respectively
then owned or should thereafter acquire relating to float spring-tooth
hari'ows and the good will of their business in such harrows, and
that they would not thereafter be Interested in the manufacture or
sale of such harrows except as agents or licensees of the corporation

;

that the corporation should issue to the persons, firms and corporations
respectively so assigning to it their said patents and the good will

of their busine'^s exclusive licenses to manufacture and sell upon
their own account, subject to uniform terms and conditions, the
same style of harrows which they were making and selling just

prior to the agreement, and that the corporation itself would not
manufacture and sell any style of harrows covered by its licenses

;

that each licensee should pay to the corporation one dollar on every
float spring-tooth harrow manufactured and sold by such licensee,

and that each person, flrm, or corporation transferring to the corpora-

tion the good will of their float spring-tooth harrow business and
their patents relating thereto, should receive in payment therefor

the value thereof as agreed upon or as flxed by arbitration, in paid-

up stock of the corporation.
" The agreement in the first instance was signed by six different

manufacturers, but the contract contemplated and provided that others

should come into the arrangement and become parties thereto. Accord-
ingly other manufacturers of float spring-tooth harrows soon joined the

combination, which then embraced twenty-two different persons, firms

"Syllabus copyrighted, 1898, by West Publishing Co.
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or corporations. Thus almost the entire output of float spring-tooth
harrows made in the United States was brought under the i-eguJation

and control of this organization, its licensees manufacturing and sell-

ing at least 00 per cent, thereof.
" The defendants were the owners of two United States letters patent

relating to float spring-tooth harrows, under which they had been
manufacturing and selling harrows. They joined the combination,
and, agreeably to tlie provisions of the above-recited agreement, they
assigned to the New Yorlc corporation their patents, and that corpora-
tion then issued to the defendants a license to manufacture and sell

their old style of harrows. The' New Jersey' corporation, which was
formed in furtherance of the general scheme, issued to the defendants
a second license in terms and conditions substantially like the former
license. These are the two license contracts here sued on. The follow-

ing stated provisions are common to both licenses : The defendapts
agree not to sell float spring-tooth harrows, float spring-tooth harrow
frames without teeth, or attachments applicable thereto, at less prices

or on more favorable terms of payment and delivery to the purchasers
than is set forth in the schedule annexed to the license, unless the
licensor should reduce the selling prices and make more favorable
terms for purchasers, and that the defendants will not directly or
indirectly manufacture or sell any other float spring-tooth harrows,
etc., than those which they are thus licensed to sell and market except
for another licensee, and then only of such style as he is licensed to

manufacture and sell. They agree to pay to the corporation one dollar

upon each float [38] spring-tooth harro\^', etc., manufactured and sold

by them, agreeably to the terms of the license, and the sum of five

dollars as liquidated damages for every harrow, etc., manufactured
or sold by them contrary to the terms and provisions of the license,

and the corporation agrees to defend all suits for alleged infringement
brought against the licensees. All the licenses issued by the corpora-
tion are upon the like terms and conditions."

[76 Fed. 6C7.]

It is manifest, as well from the contract as from the proofs

outside of it, that the purpose of the parties was to form a

combination between the various manufacturers of these

harrows, to prevent competition in business and enhance

prices; and such is the effect of their agreement. The cor-

poration, provided to hold the legal title of the several pat-

ents, is merely an instrument to effect this object. The
prior owners are still the beneficial owners, with right to

continue their business, subject onlj^ to the restraint in its

management imposed by the contract. The provision for

licenses is made necessary by the' transfers of title, and is

simply another part of the scheme for combination and con-

trol of the business of the several patentees. The result

would be the same in legal contemplation if the corporation

and licenses had been dispensed with, and the contract had

provided simply, as it does, for combination and restraint

'

of competition. That such a contract would be unlawful
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seems clear. While it is true that all contracts in restraint

of trade are not prohibited, and it is sometimes difficult to
determine whether a particular one is, there is no room for
doubt that such a contract as this, which provides for
geheral and unlimited restraint, is unlawful. To justify

restraint, reason for it must be found in the nature of the
property or the situation of the parties, as, for instance, in

the sale of a business or professional good will, and other
similar cases. Even then the restraint must be confined

within such reasonable limits as the circumstances require.

Here there is nothing to justify retraint, and that imposed
is without any limitation whatever. The fact that the

property involved is covered by letters patent is urged as

a justification; but we do not see how any importance can

be attributed to this fact. Patents confer a monopoly as

respects the property covered by them, but they confer no
right upon the owners of several distinct patents to com-
bine for the purpose of restraining competition and trade.

Patented property does not differ in this respect from any

other. The fact that one patentee may possess himself

of several patents, and thus increase his monopoly, affords

no support for an argument in favor of a combination by
several distinct owners of such property to restrain manu-
facture, control sales, and enhance prices. Such combina-

tions are conspiracies against the public interests, and abuses

of patent privileges. The object of these privileges is to pro-

mote the public benefit, as well as to reward inventors. The
suggestion that the contract is justified by the situation of

the parties—their exposure to litigation—is entitled to no

greater weight. Patentees may compose their differences,

as the owners of other property may, but they cannot make
the occasion an excuse or cloak for the creation of monopolies

to the public disadvantage. We do not see anything to

distinguish this case, in principle, from Nester v. Brewing

Co., 161 Pa. St. 473 [29 Atl. 102] ; Carbon Co. v. McMUlin,

119 N. Y. 46 [23 N. E. [39] 530] ; Morris Run Goal Co. v.

Barclay Coal Co., 68 Pa. St. 173 ; Distilling & Cattle Feed-

ing Co. V. Peofle [111. Sup.] 41 N. E. 188; Strait v. Ear-

row Co. [Sup. 1
18 N, Y. Supp. 233. The last of these cases
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arose out of this contract under circumstances substantially

like those of the case before us. A similar conclusion was

reached by the court in Harrow Go. v. Quick, 67 Fed. 130,

where this contract was involved. The doctrine of these

cases is not new, and we feel no hesitation in applying if to

the contract before us.

The judgment is therefore affirmed.

[226] NATIONAL HAREOW CO. v. HENCH ET AL.

(Circuit Court, N. D. New York. January 3, 1898.)

[84 Fed., 226.]

Monopolies—Comuination of Patent Owners—Infringement Suit.—
A combination among manufacturers of ' spring-tooth harrow.s,

whereby a corporation, organized for the purpose, becomes the

assignee of all patents owned by the various manufacturers, and

executes licenses to them, so as to control the entire business and

enhance prices, is void both as to the assignments and licenses, so

that the corporation cannot maintain a suit against one of its

assignors \^-ho violates the agreement, for infringement."

This was a bill in equity by the National Harrow Com-
pany against Samuel N. Hench and others for alleged in-

fringement of a patent.

Risley & Love, for complainant.

Gookinhann, Sherman di Martin and Straiohridge <& Tay-

lor, for defendants.

CoxE, District Judge.

This is an equity suit for the infringement of letters pat-

ent, granted to the defendants and by them assigned to the

complainant. The bill is in the usual form. The demand is

for an injunction and an accounting. The plea alleges that

the defendants assigned the letters patent in question to the

complainant as part of an unlawful agreement, which was
void as in restraint of trade and as against public policy, and

" Syllabus copyrighted, 1898, by "West Publishing Co.
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that it was declared void by the [227] circuit court for the

Eastern district of Pennsylvania, and by the circuit court of

appeals for the Third circuit, in a suit between these parties.

The plea has been set down for argument. In the previous

litigation the Pennsylvania court decided that the agree-

ment between these parties, and other manufacturers and
venders of harrows, was an unlawful combination to en-

hance prices and prevent competition; that one of the means
used to further this conspiracy was the creation of the com-
plainant as a convenient instrument to take and hold the

legal title to the patents owned by the members of the com-

bination, the equitable title being still in the prior owners.

In short, it was held that the organization of the complain-

ant, the assignment to it of the patents, and the license from
the complainant permitting the assignors to continue to make
and sell harrows under the patents so assigned, were all steps

in a general scheme to create a monopoly, and that the trans-

action was unlawful in its conception and purpose, as a whole

and in all of its parts. These decisions will be found in

Harrow Co. v. Hench, 76 Fed. 667, and 83 Fed. 36.

The bill is based upon the theory that, holding the legal

title to the patent in controversy, the complainant can sue

the owners of the equitable title, not as licensees but as in-

fringers. The assignment of the patent was but one step

in the combination. The license was another step. Both

were necessary to carry out the illegal scheme. In the Penn-

sylvania circuit the complainant declared upon the license;

now it declares upon the assignment. Both are invalid un-

der the Pennsylvania judgment ; the one as much as the other.

To place any other interpretation upon the decision is to

make it a mere brutum fulmen leading to results so illogical

and inequitable as to border on the grotesque. The complain-

ant was created solely to effectuate the purpose of the com-

bination, the patent in suit being transferred as part of the

unlawful scheme. Can it be possible that, based upon such

a title, the complainant can levy tribute upon the defendants

and thus accomplish by indirection the very object of the

monopoly more effectually than if the court had not declared
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the whole transaction void? If as a result of the Pennsyl-

vania litigation the complainant can seize the defendants'

profits and also enjoin them from operating under their own
patents their victory might better have been a defeat. In

escaping Scylla they are hopelessly caught in the vortex of

Charybdis. It certainly never was the intention of the par-

ties tht the defendants should assign their patents to the com-

plainant with no rights reserved. The assignment was in

consideration of the license back and was part of the one

agreement. The complainant has no title except such as it

got through ^this agreement and this agreement has been de-

clared void. The complainant contends that the assignment

of the patent was a distinct and separate transaction, and that

the bill can be supported upon the assignment alone, which

was an innocent proceeding in itself. But as before stated

the Pennsylvania decision treated all these steps as part of

one illegal scheme. When the foundation upon which this

edifice stood was shattered, the entire structure fell. The
judicial bolt struck the keystone of the arch. Neither party

can build upon the fragments that remain. As both were

equally involved in the [228] prohibited scheme the court

left them where their own acts placed them, declining affirma-

tive relief to one as against the other. The plea is allowed.

1 1018 J HOPKINS ET AL. v. UNITED STATES.

(Circuit Court of Appeals, Eighth Circuit. December 27, 1897.)

[84 Fed., 1018.]

Appeal from the Circuit Court of the United States for

the District of Kansas. Questions certified to the supreme

court, on December 8, 1897, under the provisions of section 6

f.f the act of March 3, 1891. Cause removed to the supreme
court on writ of certiorari. See 82 Fed., 529 [(p. 725), and

171 U. S., 578 (p. 941)].

[Copyrighted. 1898, by West Publishing Co.]
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[252] UNITED STATES v. COAL DEALERS' ASS'N
OF CALIFORNIA ET AL.

(Circuit Court, N. D. California. January 28, 1898.)

[85 Fed., 252.]

Monopolies—Anti-Teust La\v—Restraining Order.—Under section

4 of tlie anti-turst law of July 2, 1890, a restraining order may be
issued without notice, under the circumstances sanctioned by the
established usages of equity practice in other cases.»

Parties in Equity—Unincorporated Association.—In a suit in

equity to restrain an alleged unlawful combination acting as an
unincorporated association, it is sufficient that the association, to-

gether with a" large number of its members, as individuals and offi-

cers of the association, are made parties defendant.

Monopolies—Combinations in Restraint of Trade—Anti-Trust
Law.—Under the anti-trust law of July 2, 1800, a contract or com-
bination which imposes any restraints whatever upon interstate

connnerce is unlawful ; and it is immaterial whether or not the

restraint is a fair and reasonable one, or whether it has actually

resulted in increasing the price of the commodity dealt in.

Same—Interstate Commerce.—Where coal is brought from other

states and foreign countries to a certain city by importers and
dealers, who, by a combination with a local coal dealers' associa-

tion, regulate the retail prices arbitrarily, and provide against free

competition, such combination is one in restraint of interstate com-

merce, in the meaning of the act of 1890.

In Equity.

Bill by the United States against the Coal Dealers' Association of

California and the members of the association, and against Charles
R. Allen, Central Coal Company, R. D. Chandler. George Fritch. J. C.

Wilson & Co., Oregon Improvement Company, Oregon Coal & Naviga-
tion Company, W. G. Stafford, trading as W. G. Stafford & Co.,

R. Dunsmuir's Sons, John Rosenfeld, Louis Rosenfeld, and Henry
Roi'enfeld, partners, trading as John Rosenfeld Sons. The bill is

brought to secure the dissolution of the Coal Dealers' Association of
California, and to set aside an agreement between the said associa-
tion and the other defendants, relating to the sale of coal in the city

and county of San Francisco, alleged to be in restraint of trade and
commerce, in violation of the act of July 2, 1890, and for an injunc-
tion restraining the defendants from further agreeing, combining,
conspiring, and acting together in maintaining rules and regulations
and rates and prices for coal brought from British Columbia, Wash-
ington, and Orego'B to San Francisco, for domestic purposes as fuel.

H. 8. Foote, United States District Attorney, and Alfred

L. Black, Special Assistant United States Attorney.

o Syllabus copyrighted, 1808, by West Publishing Co.
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R. Y. Hayne and William Craig, for respondents Coal

Dealers' Ass'n of California, Oregon Coal & Navigation Co..

W. G. Stafford, and R. D. Chandler.

James T. Boyd and W. H. Fifield, for respondent R. Diins-

inuir's Sons.

AV. S. Goodfellow, for respondents Central Coal Co., John

liosenfeld, Louis Rosenfeld, and Henry Rosenfeld, partners

trading as John Rosenfeld Sons.

John A. Wright and George R. Ltikens, for respondents

J. S. Wilson & Co.

T. C. Googan , for respondents Charles R. Allen and George

Fritch.

Morrow, Circuit Judge.

This is a bill in equity, brought by the United States

attorney, upon the authority of the attorney general, in

[253] the name of the United States, against the Coal

Dealers' Association of California and the members of the

association and certain firms and corporations doing busi-

ness in San Francisco, for the purpose of dissolving the

Coal Dealers' Association, as an unlawful combination, and

to set aside an agreement- between the said association and

the other defendants, alleged to be in restraint of trade and

commerce, in violation of the act of congress entitled "An
act to protect trade and commerce against unlawful re-

straints and monopolies," approved July 2, 1890. It is

alleged in the bill that the Coal Dealers' Association and the

officers and members thereof are an unincorporated organiza-

tion, composed of retail dealers in coal, residents in the city

cf San Francisco, and of miners and shippers of coal, who
are residents of and are carrying on business in the city

of San Francisco; that R. Dunsmuir's Sons are the agents

and largely interested in and control and import coal from

the Wellington colliers of British Columbia, from which

comes a large part of the coal shipped from British Colum-

bia; that R. D. Chandler is a wholesale coal dealer in the

city of San Francisco, and imports and brings and deals in

and sells coal brought from the state of Washington; that
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J. C. ^A'ilson & Co. deal in coal brought from British
Columbia; that the Oregon Coal & Navigation Company
own coal mines in the state of Oregon, and import and
bring coal to the state of California from said mines, and
sell the snme at Avholesale; that W. G. Stafford & Co. import
and bring coal from the state of Oregon; that the defendants
ijnd their associates comprise all the wholesale dealers who
handle, brmg. and import, and sell coal, used in San Fran-
cisco for domestic purposes as fuel; and that the said de-

fendants, combined together, can absolutelj^ control the price

charged for coal for domestic purposes as fuel at said city

of San Francisco, by reason of the fact that San Francisco
is located at such a distance from all coal mines, other than
those controlled by the defendants, that the rates of trans-

portation are prohibitory, and make it an impossibility to

import or bring coal as fuel for domestic purposes from any
place or places or mines other than the mines owned, oper-

yted, and controlled by the defendants, or some of them;
that all the coal mined in the state of California that is used

as fuel in said San Francisco is owned and controlled by the

defendants, or some of them. The bill further alleges that

the city of San Francisco is a city of 290,000 population and
upward; that the inhabitants generally use coal as fuel for

domestic purposes, and that it is to them one of the prime
and common necessaries of life; that they use, as fuel for

domestic purposes, about 800,000 tons of coal annually, of

which amount more than 700,000 tons are mined in British

Columbia and in the states of Oregon and Washington, and
imported and brought to San Francisco ; that the small per-

centage of about 50,000 tons is mined and produced in the

state of California; and that this domestic product has no

practical effect on the market price of coal in San Francisco.

It is further alleged that in the year 1895 there were in the

city of San Francisco divers and numerous persons engaged

in the retail coal business, supplying coal as fuel for domes-

tic purposes to the inhabitants of said city; that said coal

came, in large part, through the agency of the dealers men-

tioned in the [254] bill,. from British Columbia, the state

of Washington, and the state of Oregon; that the retail
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dealers, in combination with certain wholesale dealers and

importers of coal from British Columbia, and those bring-

iiTg coal from the states of Washington and Oregon, and

other dealers mentioned, with intent to form a contract,

trust, and conspiracy in restraint of the trade and commerce

between British Columbia, the state of Washington, the state

cf Oregon, and the state of California, and with intent to

iiionopolize, and to attempt to monopolize, and combine and

conspire to monopolize, the coal trade and commerce be-

tween British Columbia, Washington, Oregon, and Cali-

fornia, to the extent of the coal used in the city of San Fran-

cisco as fuel for domestic purposes, did associate themselves

together in the state of California, and on the 11th day of

September, 1896, adopted a constitution and by-laws, the

provisions of which are set out in full in the bill. For the

present purpose, it will only be necessary to notice the follow-

ing articles and sections

:

CONSTITUTION.

"Article 1. Title and Object, (a) The title of this organization
shall be the ' Coal Dealers' Association of California,' with principal

place of business in San Francisco, (b) It shall have for Its object

the furnishing of information to its members as to sales of coal

made by wholesale dealers to the retail dealers, and by retail dealers

to consumers, and also the names of any dealers who have been
guilty of violating any of the rates or rules made from time to

time by this organization, and the furnishing of as complete a list

as possible of delinquent consumers, and such other matters as may
be decided upon.

" Art. 2. What Constitutes a Dealer, (a) Any person who engages
in the sale of coal as regular business, buying to sell again, who
shall own and operate a yard, keeping an office, and displaying a
sign, shall be regarded as a ]-etail "dealer, (b) All miners and
shippers shall be eligible to membership in this association, provided
such miner and shii)i)er shall not make a practice of selling coal,

at retail, at less price than the retail dealers."'

"Art. 4. Fees—Dues—Assessments, (a) The admittance fee for

membership shall be two hundred (200) dollars, and mu.st invariably
accompany the application, (b) The amount of dues shall be fifty

cents per month, payable quarterly in advance, and to date from
the first day of the month following the month in which the member
was admitted, (c) Assessments may be levied by a two-thirds vote

of the members present at a regular meeting, but only in such cases

when the interests of the association as a business society require it.

(d) No assessment shall be levied unless it is expressed in the notice

of meeting that ' a resolution to levy an assessment will be
introduced.'

"

" Art. 6. Failure to Pay Dues, Assessments, or Fines—Charges—
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Right of Appenl. (a) If any member shall neglect or refuse to pay
the monthly dues and assessments as provided in the constitution
and by-laws of this association within three days after the same
have become due, he or they shall no longer be considered members
of this association, or participant in its benefits, and shall surrender
certificate of membership; but a written or printed notice must be
sent, at the expiration of said time, to all those members who are
delinquent, and may be reinstated within ten days thereafter by
paying in full all dues."

" Sec. 3. Officers and Their Duties. * * * (c) The secretary,
prior to taking his office, shall be required to give a bond, for the
faithful performance of his duties, in the sum of one thousand (1,000)
dollars, with two sureties qualifying for the sum of five hundred (500)
dollars each, and satisfactory to the board of directors. He shall
collect all dues, issue all communications, notices, and other corre-
spondence not iirovided for. He shall keep a register of all members
of the association, together with a regular set of books for the proper
conduct of business ; receive all moneys due the association, and pay
the same over to the treasurer ; sign ail orders on the treasui-er for the
payment of such [255] bills as may be approved by a ma.1ority of
the finance and certificate purchasing committees. He shall keep a
record, in a book provided for the pui-pose, of all transfers of certifi-

cates of membership ; be the custodian of all properties of the asso-

ciation ; receive all charges made of violation of the card rates and
rules, and refer the same to the grievance committee for action, after

using due diligence in securing such facts in the case as possible.

He shall devote his entire time to the association, and under no
circumstances is he allowed to be associated in any manner with any
other business. He shall, on receipt of findings of the grievance com-
mittee, notify the wholesale dealers of such report, and request, in

writing, that tliey impose the penalty for such violation. His com-
pensation shall be fixed by the board of directors. « * *

" Sec. 4. Standing Committees, (a) A grievance committee consist-

ing of three pei-sons shall be appointed by the president, from the

board of directors, on the first Monday of every month, to serve with-

out compensation until the first Monday of the following mimth, or

until their successors are appainted. Tliey shall assenible whenever
requested to do so by the secretary, and receive and investigate all

charges of violation of card rules or rates preferred against any coal

dealer or agent in the city and county of San Francisco, and report

their findings to the secretary. Tliey shall have the power to fix the

time limit for the payment of any fines imposed by them. * * *
"

"Sec. 9. Advertising, Circulars, etc. (a) Dealers in advertising

coal are not permitted to state prices without adding the names of

coal to be had for the prices named ; both names and prices to corre-

spond exactly with those on rate card, (b) Any circulars, posters,

dodgers, cards, or signs conflicting with the card rates or rules dis-

played, found on the streets or circulated in any manner whatsoever,

shall subject the dealer or agent, who caused their distribution, to the

penalties, as are provided in section 13 of these by-laws for selling

coal in violation of card rates or rules.
" Sec. 10. Two or More Yards. A member having two or more yards

cannot dispose of his certificate of membership in the sale of one

yard, and retain his membership in the association.
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" Sec. 11. New Yards. Any member opening a new yard or yards
after June 14tli, 1895, in addition to the one that secured his admission
in the association, shall be liable for an additional two-hundred (200)
dollars admittance fee and monthly dues for each yard so opened, in
order for pueh yard or yards to participate in the benefits of the.
association.

" Sec. 12. Standard Rules and Weights, (a) No dealer shall give
more or le.ss than 100 pounds to 1 sack ; 500 pounds to 5 sacks, or i
ton (short) ; 1,000 pounds to 10 sacks, or 1 ton (short) ; 2,000 pounds
to 20 sacks, or 1 ton (short) ; 2,240 pounds to 1 ton (long), (b) All
long tons must be delivered in bulk. Names of coal nmst appear on
bill exactly as they read on rate card. A load of coal delivered in
bulk shall be per ton of 2,240 pounds. If handled after arrival at
customer's place, an additional chai'ge of fifty cents per ton must be
made. A ton of coal delivered in twenty sacks, and put in bin, shall
be 2,000 pounds. No premiums or presents are permitted to be offered
as inducements for purchasers to buy coal, (e) Dealers shall be
permitted to sell and deliver fifty pounds of coal at one-half card
rates for one hundred pounds, but in no case shall they be allowed to
sell coal in quantities ranging between iift.v pounds and one hundred
pounds.

"Sec. 13. Violations—Penalties, (a) If a dealer or agent, member
or non-member, be found guilty of selling coal in violation of the card,
rates or rules, he shall be subject to a fine of not less than ten (10)
dollars nor more than one hundred (100) dollars for first offense, not
less than twenty-five ('2~>) dollars nor more than two hundred (200)
dollars for second ofCense ; if a member of the association, be sus-

pended and compelled to pay retail prices for third offense imtil

restored to memliership in good standing by the board of directors.
^: * *

" Sec. 14. Agreement. The following agreement between the whole-
sale coal dealers of the city and county of San Francisco, Cal., and
this association, is hereby embodied in this section, and made a part
and parcel of the by-laws of this association :

" ' This agreement, made this first day of June, A. D. 1806, by and
between the Coal Dealers' Association of California, an association,

and the undersigned wholesale coal dealers, witnesseth : (1) That
the purposes of this agreement are : [256] First, protection to con-

sumers in receiving full amount and kind of coal purchased ; second,
protection to dealers in obtaining suflicient margin to carry on a safe

business with justice to consimiers. (2) That said wholesale dealers

will. not, nor will any or either of them, during the continuance of

this agreement, sell coal at trade rates to any one not having an estab-

lished yard ; nor will any or either of them sell coal at less than card
rates to consumers, except in such cases as may be provided for by

' agreement among said wholesale dealers themselves. (3) That said
wholesale coal dealers hereby acknowledge the request of the Coal
Dealers' Association of California, made to them on the sixth day of

May, 189G, to charge one dollar ($1.00) per ton additional over present
trade rates for all coal sold by said wholesale dealers, or any or

either of them, to the retail dealers in the city and county of San
Francisco, who are not members of said association, and hereby agree
to comply with said request, and will during the continuance of this

agreement charge one dollar ($1.00) per ton additional over trade
rates for all coal sold to dealers carrying on business in said city and
county who are not members of said association. (4) That upon
receiving proof from the Coal Dealers' Association of the violation by
.any retail coal dealer of any of the rules of business printed on the

rate card issued by said association, and being satisfied that the
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charge is established, said wholesale coal dealers agree and each ofthem agrees, to, and will, charge the' dealer so violating said rules or
rule consumers' rates thereafter for eonl. until said retail dealer if amember of said association, shall have been reinstated to membership
in the Coal Dealers' Association of California by the vote of the board
of directors of said association, or, if not a member, until he shall
have paid such reasonable penalty as may be imposed upon him by
said association. (5) That the following rules and r.ntes shall be
enforced during the continuance of this agreement: That rates at
which conl shall be sold to consumers shall be as shown on the rate
card issued from time to time bv the Coal Dealers' Association of
California. A ton of coal delivered in twenty (20) sacks, and de-
posited in bin. will be 2.000 pounds; and no more nor less than
twenty sacks shall constitute a ton so delivered. A ton of coal deliv-
ered in bulk shall be 2.240 pounds. For coal in bulk handled after
arrivnl at place of delivery, an additional charge of fifty cents per ton
shall be m.nde. provided, however, if the handling after arrival at
place of deliverv consists only of shoveling or dumping coal in place
of deiinsit. no additional charge shall be made. All long tons must be
delivered in bulk. (G) That anv member of the Coal Dealers' Asso-
ciation furnishing coal to another dealer who has been duly adjudged
by the Coal Dealers' Association of California guilty of violation of
the rliles or any rule of said association printed on snid rate card
will himself suffer the penalty imposed by said association for viola-
tion of snid rules. (7) That no member of the Coal Dealers' Associa-
tion shall have the right to transfer his certificate of membership in
said association until all indebtedness due to said wholesale coal
dealers, or any of them, by the member of the said Coal Dealers'
Association holding said certificate, shall have been paid, or until an
adjustment between the debtor and creditors shall have been satis-
factorily made by such debtor and creditors. (8) That in the event
of the discontinuance of business by any member of said Coal Dealers'
Association, and his failure to promptly settle his Indebtedness due
to said wholesale coal dealers, or any of them, then said Coal Dealers'
Association shnll have the right to declare such delinquent member's
certificate forfeited to said wholesale coal dealers parties hereto, who
are bis creditors. That the said wholesale coal dealers for whose
benefit s.iid forfeiture t.akes place shall have the right to sell said
membership certificate, and, upon the sale thereof, shall apply the
proceeds of sale to the pavment of the claims of the wholesale coal
dealers parties hereto, holding claims against such delinquent member.
That, after the application of the proceeds of such sale to the payment
of the claims of said wholesalers, any surplus remaining shall be paid
to the delinquent member. (9) And, in the event of a sale of his

business, wholesale dealers shall decline to furnish coal to his suc-
cessor, at the discretion of the association's directors, until the seller

has paid all bills due by him to the wholesale dealers, who are parties
hereto. (10) That this agreement does not apply to steam, hotel,

restaurant, or church trade, nor to such trade as must be, necessarily,

reserved by wholesale dealers as a means of protection to steam trade,
and referred to in section 2 of this agreement. (11) That this agree-
ment shall continue in full force and effect for the period of two
years from date hereof, and shnll apply only to said wholesale coal

dealers and [257] retail coal dealers carrying on business within the
city and county of San Francisco.

" ' In witness whereof, the parties hereunto set their hands, the day
and year first above written, said Coal Dealers' Association signing by
its president and secretary, thereunto authorized by resolution of said
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association duly passed, and said wliolesale coal dealors signing tlieir

respective names.
" ' [Signed] Coal Deai.ehs' Ass'n of CAi.uroENiA,

" ' By P. IjYNch, President.
" ' By E. K. Cakson, Secretary.

" ' Charles R. Allen.
" ' Central Coal Co.,

" ' By J. J. MoNamara.
" ' R. D. Chandler.
" ' Geo. Fritch,

" ' Per ,T. HoMEB Fritch.
" ' C. Wilson & Co.
" ' Oregon ijrruovEMENT Co.,
" ' John L. Howard, iluiutger.
" ' Oregon Coal & Navigation Co.,

" ' By C. JI. GooDALL, Y'lce-Pres.
" ' W. G. Stafeord & Co.
" ' R. DuNSMUiR & Sons,

" ' By C. TI. Joltett.'

" Sec. 15. Agencies or Offices, (a) Any member liaving agencies or
offices other than those located at his yard, for the sale of coal, shall

be compelled to have a certificate of membership for each of said

agencies or offices, (b) In the event of the failure of any member to

secure a certificate of membership for each agency or office, as re-

ferred to in paragraph (a) of this section, within five days after a
written notice shall have been sent him by the secretary, he shall im-

mediately cause the same to be closed, or subject himself to a fine of

not less that ten (10) dollars nor more than one hundred (100) dol-

lars for each agency or office that is known to be operated by him or
for his benefit.

" Sec. in. Sales to Nonmember Dealers or Agents, (a) No member
of this nssociation shall be permitted to sell dealers or agents, who are
nonmembers, coal for less than consumers' prices. * * *."

The bill further alleges that the constitution and by-laws,

since their adoption, have been, and now are, in full force

and effect, save as amended by making the fee of membsrship

$500 instead of $200, as provided in article 4 of the consti-

tution, and bj'' amending subdivision 3 of the agreement, set

out in section 14 of the by-laws, by changing the words " one

dollar ($1)" to " two dollars ($2)," where the same appears

in said paragraph, and by changing the schedule of rates

from time to time, so that the schedule of rates and rate card

are as set forth in the bill. The terms of the agreement be-

tween the Coal Dealers' Association and the importers and

wholesale dealers in coal, as set forth in the by-laws of the

Coal Dealers' Association, are made the subject of still fur-

ther allegations of combination, conspiracy, and confedera-

tion between the coal dealers in the establishment and mainte-

nance of arbitrary rates for coal in San Francisco, and in

depriving the residents of San Francisco of the benefits of
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free competition between ownex's, importers, and dealers in

coal from British Columbia, Washington, and Oregon.

Avhereby the trade, traffic, and commerce in this article has

been monopolized and restrained, and dealers in coal who
have been refused or were unable to become members of the

Coal Dealers' Association have been compelled to desist from
said business, and have been restrained from carrying on

their trade, business, and dealing in coal in the city of

[258] San Francisco bi'ought from British Columbia, "Wash-

ington, and Oregon. The prayer of the bill is that the Coal

Dealers' Association be dissolved : and- that the agreement

between said association and the wholesale dealers be set

aside; and that the defendants be enjoined and prohibited

from further agreeing, combining, conspiring, and acting

together to maintain rules and regulations and rates and

prices for coal brought from British Columbia, Washington,

and Oregon to San Francisco, for domestic purposes as fuel,

to hinder trade and commerce between said states and for-

eign countries: and that all and each of them be enjoined

and prohibited from entering and continuing in the combina-

tion, association, and conspiracy to deprive the people of the

city of San Francisco of such facilities, rates, and prices for

coal brought from British Columbia, Oregon, and Washing-

ton to the city of San Francisco, in the state of California,

as will be afforded by free and unrestrained competition be-

tween the owners, operators, importers, and dealers of said

coal used from said places in said city of San Francisco, for

domestic purposes as fuel ; and that all and each of said de-

fendants be enjoined and prohibited from agreeing, com-

bining, and conspiring and acting together to monopolize, or

attempt to monopolize, said trade and commerce in coal be-

tween said states of Oregon, Washington, California, and

said foreign country of British Columbia; and that all and

each of said defendants be enjoined and prohibited from

agreeing, combining, and conspiring and acting together to

prevent each and any of their association from importing,

dealing, and delivering coal from British Colwnbia, AVash-

ington, and Oregon to the city of San Francisco, state of

California, and from dealing in the trade and commerce of

the same between said states and said foreign country at
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such rates :is shall be fixed by each of said defendants acting

independently and separately on its own behalf.

Two affidavits supporting the material allegations of the

bill were filed with the bill on December 16, 1897. One of

these, made by a retail coal dealer in San Francisco, who is

not a member of the Coal Dealers' Association, alleged,

among other things, that, by reason of the fact that the con-

stitution and by-laws of the Coal Dealers' Association and

the agreement between the wholesale dealers and said asso-

ciation prohibited the sale to him of coal brought from

Washington, Oregon, and British Columbia except at ad-

vanced jDrices, he had been greatly restrained and hindered in

his dealings. Ujpon this showing, the court issued an order

requiring the defendants to show cause, on the first Monday
in January, 1898, why an injunction should not be issued,

as prayed for in the bill, pending the litigation, and in the

meajitinie the defendants were restrained and prohibited

from charging or collecting from persons engaged in the

retail coal trade in the city of San Francisco a price in excess

of the same charged and collected from members of the Coal

Dealers' Association for like purchases, in quantity and

quality, of coal imported or brought from British Columbia,

and from the states of Washington and Oregon. On Decem-

ber 18, 1897, the defendants appeared specially, and moved
to set aside the preliminary restraining order, upon the

grounds that the order was made without notice [259] to

the defendants; that no irreparable injury had been shown
to be probable by reason of the conduct of the defendants in

the particiilars in which they are sought to be restrained in

the preliminary restraining order, nor in any particular;

that the restraining order was not in accordance with the

rules of practice of this court in such cases; that the act of

July 2, 1890, commonly known as the "Anti-Trust Act,"

does not provide for any preliminary injunction or restrain-

ing order. The hearing of this motion was noticed for De-

cember 28, 1897, and afterwards continued to the first Mon-
day in January, 1898, when it was heard at the same time

with the order to show cause. The two matters will now be

considered together.
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Section 4 of the. act of July 2, 1890, provides as follows:

" The several circuit courts of the United States are hereby invested
with jurisdiction to prevent and restrain violations of this act ; and it

shall be the duty of the several district attorneys of the United States,
in their respective districts, under the direction of the attorney gen-
eral, to institute proceedings in equity to prevent and restrain such
violations. Such proceedings may be by way of petition setting forth
the case and praying that such violation shall be enjoined or otherwise
prohibited. When the parties complained of shall have been duly noti-
fied of such petition, the court shall proceed, as soon as may be, to the
hearing and determination of the case ; and pending such petition and
before final decree, the court may at any time make such temporary
restraining order or prohibition as shall be deemed just in the
premises."

Under section 718 of the Eevised Statutes, the court or

judge is authorized, whenever notice is given of a motion for

an injunction, to grant an order restraining the act sought

to be enjoined until the decision upon the motion, where there

appears to be danger of irreparable injury from delay. In

so far as the language of the anti-trust act differs from the

provisions of the Revised Statutes, it appears to have been the

intention of congress to provide a more direct and summary
proceeding in reaching the mischief Avhich it was tlie purpose

of the statute to remedy than had prevailed before under

the general rules of equity practice. I am therefore clearly

of the opinion that, under section 4 of the anti-trust act, a

restraining order may be issued by the court or judge with-

out notice, under the circumstances sanctioned by the estab-

lished usages of equity practice. That practice requires, as

a general rule, that notice of an application for a temporary

restraining order, as well as for an injunction, shall be given

to the person against whom it is desired ; but in very press-

ing cases, where the mischief sought to be prevented is

serious, imminent, and irremediable, the courts will grant a

restraining order without notice, and they will do so where

the mere act of giving notice to the defendant of the inten-

tion to make the application might of itself be productive

of the mischief apprehended, by inducing him to accelerate

the act in order that it might be completed before the time

for making the application has arrived. Fost. Fed. Prac.

§ 231. In the present case there is no allegation in the bill

that the retail coal dealers or coal consumers of San Fran-

cisco, for whose benefit it may be assumed the action is
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brought, will suffer irreparable injurj' by delay ; but the anti-

trust act does not, in terms, require such a showing to jus-

tify the court in issuing a restraining order, and it may well

be doubted whether such a showing would be [260] required

even imder the general rules of equity practice in a case in-

volving a question of monopoly and restraint of trade. Bar-

thet V. City of New Orleans, 24 Fed. 563 ; U. S. v. Addyston

Pipe <& Steel Co., 78 Fed. 712, 716. It will not be necessary,

however, to pass definitely upon this question in this case,

since it is my purpose to consider and determine, without

further delaj', the questions presented upon the order to show

cause why an injunction should not issue pending the litiga-

tion. But, before proceeding to that feature of the case,

there is a further objection to be noticed.

It is contended that, as the Coal Dealers' Association is

an uninc()r]iorated company, it cannot be brought into court

by making it a party defendant by that name. In equity,

the action must be against the individuals comprising such

an association ; but there is this exception : Where the

parties are numerous, some of them may be brought in as

representing the whole association. The title of this case

is against " The Coal Dealers' Association of California, and

All the Members of Said Association," and also against 17

individuals, who are designated as " Members and Officers

of said Association." The return of the marshal shows that

all these individuals have been served; that the president of

the association has been served as an individual, and as

president of the association; and he has appeared in the

capacity of president in the affidavit filed by him, as has

also the secretary of the association. This, I think, is suf-

ficient, under the rule requiring sufficient parties, to represent

all the adverse interests in the suit.

In response to the order to show cause, affidavits have been

interposed by the defendants for the purpose of disproving

the equity upon which the motion is founded; also a de-

murrer to the bill and parol exceptions to its legal sufficiency.

The affidavits tend to shoAv that the statement in the bill,

that 800,000 tons of coal are used annually as fuel for domes-

tic purposes by the inhabitants of San Francisco, is not true

;

that the number of tons so used does not jDrobably exceed
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400,000 tons, and the amount imported and brought into San
Francisco annually from British Columbia, AVashington,

and Oregon, and used for domestic purposes, is not in excess

of 300,000 tons; that the defendants named in the bill as

wholesale dealers and importers of coal are not all the ^Yhole-

sale dealers who handle, buy, and import, and sell coal used

in San Francisco for domestic purposes; that the Black
Diamond Coal Company is a corporation which handles,

brings, and imports and sells coal used as fuel for domestic

purposes, and that tliis corporation is not associated with

any of the defendants, nor a party to the agreement with

the Coal Dealers' Association of California; that the price

and cost of mining and transporting coal from British

Columbia, Washington, and Oregon have not been materially

cheapened within the past few years, but have lately been

increased, owing to the mine owners' inability to procure a

sufficient number of miners since the exodus to the Alaska

gold fields, and also by reason of the high rate for transport-

ing coal from the above-mentioned places, due to the great

demand for vessels in Alaska trade; that before the organi-

zation of the Coal Dealers' Association, and before the agree-

ment mentioned [201 J in the bill, the prices of all coals

sold in the city and county of San Francisco, except British

Columbia coal, used as fuel for domestic purposes, were

largely in excess of the prices now charged ; that in May.

1896, one month previous to the organization of the Coal

Dealers' Association, British Columbia coals were $0.50 and

$10 per ton, AYashington coals were $8 per ton, Oregon coals

$7.50 per ton; and a few months after said organization

Washington coals were reduced to $7.50 per ton, and fluctu-

ated from that price to $8, $7, and $7.50, which is the highest

price; Oregon coals Avere reduced to $7 per ton, then $6.50

and $6.25, and now is $6.55; British Columbia coals have

not charged in price, notwithstanding the duty on coal has

been increased 40 cents to 67 cents per ton ; that, prior to the

organization of the Coal Dealers' Association, there were

many persons engaged in the retail coal trade in the city of

San Francisco Avho practic-ed dishonest methods, in giving

short weights, substituting lower grades of coal for better

grades, and in omitting to pay the amounts due from them
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to the wholesale dealers, to the injury of the wholesale deal-

ers as well as to the retail trade. It is alleged that, in order

to discourage these evils, the Coal Dealers' Association was

formed and the agreements entered into between the associa-

tion and the wholesale dealers, and it was in consideration of

this partial security that the wholesale dealers agreed to sell

to members of the association at a price less than that charged

to nonmembers; that the agreement was entered into only

for the purpose of dealing with and affecting coal in the state

of California and city and county of San Francisco, and not

for the purpose of monopolizing, conspiring, or attempting

to monopolize or restrain the coal trade and commerce be-

tween British Columbia, Washington, Oregon, and Cali-

fornia. It is further alleged that no sale of coal imported

frojn any other state or territory is made to any member
of the Coal Dealers' Association until after the same has

been imported and delivered to the wholesale dealers, and

bulk broken. The affidavits contain other allegations in

relation to the coal business, which it will not be necessary

to notice, in the view I take of the matters proper to be con-

sidered on this motion.

The title of the anti-trust act indicates the comprehensive

scope and purpose of the statute. It is "An act to protect

trade and comjnerce against unlawful restraints and monop-
olies." It is not limited to contracts and agreements that

were unlawful at common law, nor to restraints and monopo-
lies in violation of state statutes.

In v. S. V. Trans-Missouri Freight Ass'n, 166 U. S. 290-

327, 17 Sup. Ct. 540, the supreme court, referring to this

title, said:

" The title refers to, and includes, and was intended to include,

those restraints and rnonopolies which are made unlawful in the
body of the statute. It is to the statvite itself that resort must be had
to learn the meaning thereof, though a resort to the title here creates
no doubt about the meaning of and does not alter the plain language
contained in the text.''

The first and second sections of the act are as follows

:

" Section 1. Every contract, combination in the form of trust or

otherwise, or conspiracy, in restraint of trade or commerce among the
several states, or with foreign nations, is hereby declared to be illegal.

Every person who shall make any such contract or engage in any
such combination or conspiracy, shall be [262] deemed guilty of a
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misdemeanor, and, on conviction thereof, shall be punished by fine not
exceeding five thousand dollars, or by imprisonment not exceeding
one year, or by both said punishments, in the discretion of the court.

" Sec. 2. Every person who shall monopolize, or attempt to monopo-
lize, or combine or conspire with any other person or persons, to mo-
nopolize any part of the trade or commerce among the several states,
or witli foreign nations, shall be deemed guilty of a misdemeanor, and,
on conviction, thereof, shall be punished by fine not exceeding five
thousand dollars, or by imprisonment not exceeding one year, or by
both said punishments, in the discretion of the court."

In the Freight Ass'n Case, supra, it was contended that

this statute, in declaring illegal every combination in the

form of trust or otherwise, or conspiracy in restraint of trade

or conimerce, did not mean what its language imports, but

that it only meant to declare illegal any such contract which

is in unreasonable restraint of trade, while leaving all others

unaffected by the provisions of the act. The court discusses

this question, and arrives at the conclusion that

:

" When, therefore, the bod^' of an act pronounces as illegal every
contract or combination in restraint of trade or commerce among the
several states, etc., the plain and ordinary meaning of such language is

not limited to that kind of contract alone which is in unreasonable
restraint of trade, but all contracts are included in such language, and
no exception or limitation can be added without placing in the act that

which has been omitted by congress."

It is therefore no defense of a contract or combination,

alleged to be in violation of the act, to say that, in view of all

the circumstances and conditions, the contract or combina-

tion imposes only a fair and reasonable restraint upon trade

and commerce. The question is, does it impose any restraint

whatever? If it does, no matter how little or reasonable it

may be, it is within the prohibition. This interpretation is

in harmony with the other provisions of the statute, which

make it unlawful to monopolize, or attempt to monopolize,

any part of the trade or commerce among the several states

or with foreign nations. The contract under consideration in

the Freight Ass'n Case related to traffic rates for the trans-

portation of persons and property by competing common car-

riers by railroad ; but the doctrine of the case applies as well

to articles of commerce—the subject of transportation—as

it does to the business of transportation itself ; and the clear

and positive purpose of the statute must be understood to be

that trade and commerce within the jurisdiction of the fed-

eral government shall be absolutely free, and no contract or
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combination will be tolerated that impedes or restricts their

natural flow and volume.

Under the law as thus interpreted, two questions arise upon
the facts in the present case. First. Do the constitution and
by-laws of the Coal Dealers' Association and the agreement

of the association with the importers and wholesale dealers

operate in restraint of trade and commerce, or monopolize

any part of the trade or commerce of San Francisco ? And,
if so, second, does this restraint or monopoly extend to any

part of the trade and commerce carried on between this state

and Oregon, Washington, or British Columbia?

There is no difficulty in arriving at a conclusion with re-

spect to the first question. The constitution of the Coal

Dealers' Association provides, among other things, that its

object is to furnish information [263] to its members as to

sales of coal made by wholesale dealers to the retail dealers,

and by retail dealers to consumers, and also the names of any

dealers who have been guilty of violating any of the rates^ or

rules made from time to time by the organization. A retail

dealer is defined as any person who engages in the sale of

coal as regular business, buying to sell again, who shall own
and operate a yard, keeping an office, and displaying a sign.

All miners and shippers shall be eligible to membership in

the association, provided such miner and shipper shall not

make a practice of selling coal at retail at less prices than

the retail dealers. The admittance fee for membership is

$500, but the association assumes the jurisdiction over dealers

who are not members, and imposes fines upon those found

guilty of selling coal in violation of card rates or rules. The
fine is not to be less than $10 nor more than $100 for the first

offense, and not less than $25 nor more than $200 for the

second offense ; and, if the nonmember shall neglect or refuse

to pay any fine within the time limit fixed by the grievance

committee, the secretar3^ at the expiration of the time, shall

notify the Avholesale coal dealers to charge the person so de-

faulting consumers' prices for coal, and the wholesale deal-

ers agree to comply with the notice. The board of directors

of the association may employ detectives lo purchase coal at

retail through any citizen. The purpose of this provision

appears to be to discover those dealers who sell coal at other
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than card rates. A grievance comuilttep is provided to us-

semble Avhenever requested to do so by the secretary, to re-

ceive and investigate all charges of A'ioiation of card rules or

rates preferred against any coal dealer or agent in the city

and county of San Francisco. Tt will be observed that the

jurisdiction of this committee is not limited to the investi-

gation of charges against members of the association, but

includes all dealers. Dealers in advertising coal are not per-

mitted to s^ate prices Avithout adding the name of the coal to

be had for the prices named. Both names and prices to cor-

respond exactly with those on the rate card. Anj' circulars,

posters, dodgers, cards, or signs conflicting with the card

rates or rules displayed, found on the streets, or circulated

in any manner whatsoever, subjects the dealer or agent who
caused their distribution to the penalties for selling coal in

violation of card rates or rules. No dealer in coal is permit-

ted to give more or less than certain weights in selling coal

in specified quantities from sacks to tons. A charge is fixed

for handling coal at customer's place, and no premiums or

presents are allowed to be offered as inducements for pur-

chasers to buy coal. The agreement with the wholesale deal-

ers is made part of the by-laws of the association. The

wholesale dealers agree not to sell at trade rates to any one

not having an established yard, and not to sell coal at less

than card rates to consumers, except in such cases as may be

provided for by agreement among the wholesale dealers

themselves. They agree to charge two doUoars per ton addi-

tional over current trade rates to retail dealers who are not

members of the Coal Dealers' Association, and consumers'

rates to dealers who violate any of the rules of the associa-

tion. A schedule of rates is adopted for the different quali-

ties and classes of coal sold in San Francisco.

[264] It is claimed on the part of the defendants that the

Coal Dealers' Association is a beneficial organization; that

it protects the coal consumers from the dishonest methods

of some of the coal dealers in giving short weights and in

substituting lower grades of coal for better grades ; and that

it also protects the wholesale dealers in enabling them to col-

lect their bills from the retail dealers. All this may be

true, but it is clear that the power of the association extends
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much further, and that it has another purpose. It establishes

arbitrary rates for coal, from which the dealer is not per-

mitted to deviate in any particular. It stifles all compe-

tition between retail dealers, restricts trade within prescribed

limits, and establishes a monopoly of the most odious char-

acter in an article of daily consumption and prime necessity.

In Nester v. Brewing Co., 161 Pa. St. 473, 29 Atl. 102, the

supreme court affirmed the judgment of the court of common
pleas of Philadelphia, holding that a combination among a

number of brewers of that city to control the price of beer

within the city was illegal, being in restraint of trade. The
agreement under which that combination was formed is of

the same character as the one now under consideration, and

this is what the trial court had to say about it:

" Where a price is fixed arbitrarily for which a manufactured
article may be sold, it necessarily limits the production of that article

to the amount that can be sold for that price. xVn increased price put
upon an article restricts its sale, and the restricted sale necessarily
reduces the production. It is no answer to say :

' We do not restrict

yovu- production. You may produce any amount you lili;e. We only
restrain your sale of it.' Is this not practically a limit to produc-
tion? Where a pool or combination reserves the right to regulate
prices, they can, by the manipulation of prices, drive their competi-
tors out of business, create a monopoly, and enhance at their pleasure
the prices to consumers." ,

This is precisely the attitude of the Coal Dealers' Associa-

tion, and it is no answer to the charge of arbitrary power,

which it can and does exercise under its organization, that

it has not increased the price of coal in San Francisco, or

wholly monopolized the source of supply. The terms of the

organization and the agreement between the association and

the wholesale dealers clearly constitute a restraint of trade,

which is injurious to the public interests, against public

policy, and therefore unlawful. Arnot v. Goal Co., 68 N. Y.

558
;

' Salt Co. v. Guthrie, 35 Ohio St. 666 ; Carion Co. v.

McMillin, 119 N. Y. 4G, 23 N. E. 530 ; Morris Run Coal Go.

V. Barclay Goal Co., 68 Pa. St. 173 ; Craft v. MeConoughy,
79 111. 346; Lumber Co. v. Hayes, 76 Cal. 387, 18 Pac. 391;

Distilling d; Cattle Feeding Co. v. People (111. Sup.) 41

N. E. 188 ; Harrow Go. v. Hench, 83 Fed. 36.

The next question is as to whether this restraint or mo-

nopoly extends to the trade or commerce among the several

states or with foreign nations. In other words, do the facts
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in the case bring it within the jurisdiction of the national

government, under the provisions of the anti-trust act? The
retail prices for coal at San Francisco established by the

Coal Dealers' Association, and agreed to by the wholesale

dealers, are for different quantities of the foUoAving named
coals, used as fuel for domestic purposes, namely: Welling-

ton (Dunsmuir), Wellington (Southfield), Roslyn, Seattle,

Bryant, and Coos Bay. The Wellington coal is imported
from British Co- [365] lumbia; the Roslyn, Seattle, and
Bryant, from Washington; and the Coos Bay, from Oregon.
Xo card rate appears to have been fixed for coal produced

in this state, probably because this quality of coal is not

generally used for domestic purposes. We start, then, with

the fact that the article which is the subject of the contro-

versy is the product of other states and a foreign country,

and is brought from such other states, and imported from the

foreign country, by dealers and importers engaged in that

business, and that these dealers and importers have entered

into an agreement and combination with the Coal Dealers'

Association whereby the business in dealing in this article

is regulated and its retail prices in San Francisco fixed arbi-

trarily. The statement of these facts seems to be sufficient

to determine the question ; but it is contended very earnestly,

on the part of the defendants, that the case presented by

the bill is not within the law, and that the line dividing

local from federal authority excludes it from the jurisdic-

tion of this court.

What, then, is trade and commerce among the several states

and with foreign nations ? " Trade," in a business sense, has

been defined as " the exchange of commodities for other com-

modities or for money; the business of buying and selling;

dealing by way of sale or exchange." The word " Com-

merce," as used in the statute and under the terms of the con-

stitution, has, however, a broader meaning than the word
" trade." Commerce among the states consists of intercourse

and traffic between their citizens, and includes the transporta-

tion of persons and property, and the navigation of public

waters for that purpose, as well as the purchase, sale, and

exchange of commodities. County of Mobile v. Kimball, 102

U. S. 702 ; Gloucester Ferry Co. v. Pennsylvmiia, 114 U. S.
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196, 5 Sup. Ct. 826. Oommerce among the states can-

not stop at the external boundary line of each state, but may
be introduced into the interior. Githons v. Ogden, 9 Wheat.

1, 194.

In Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681, the su-

preme court held that a state statute, prohibiting the sale of

intoxicating liquors, except for certain purposes and under

license from a countj? court, was unconstitutional and void

Avhen applied to a sale by an importer of liquors brought

from another state in the original packages, because the op-

eration of the law was repugnant to the power of congress to

regulate commerce among the several states. The court, in

passing upon the question, said

:

" The power vested in congress ' to regulate commerce with foreign
nations and among the several States and with the Indian tribes ' is

the power to prescribe the rule by which that commerce is to be gov-
erned, and is a power complete in itself, acknowledging no limitations
other than those prescribed in the constitution. It is co-extensive
with the subject on which it acts, and cannot be stopped at the exter-

nal boundary of a state, but must enter its interior, and must be capa-
ble of authorizing the disposition of those articles which it intro-

duces, so that they may become mingled with the common mass of

property within the territory entered."

Again, to make this limitation on state authority over in-

terstate commerce more clear, the court said

:

" It is only after the importation is completed, and the property im-

ported has mingled with and become a part of the general property of

the state, that its [266] regulations can act upon it, except so far as

may be necessary to insure safety in the disposition of the import
until thus mingled."

If a laAV of a state, regulating the sale of iittoxicating

liquors, so as to prohibit their sale except for certain purposes

and under license from a county court, is unconstitutional

and void when applied to a sale bj^ an importer of liquors

brought from another state in the original packages, because

the law in that relation is in restraint of trade and commerce
'' among the several states," what shall be said of the consti-

tution and by-laws of the Coal Dealers' Association, and the

agreement of that association with the wholesale dealers re-

specting the sale of imported coal in San Francisco under

the anti-trust act? If one is in restraint of commerce, is

not the other? The claim that the coal is not sold until im-

ported, delivered, and bulk broken is not sufficient. The
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principle of the original package does not apply to the sale of
coal. It must be manifest that the arbitrary rules under which
the combination of wholesale and retail dealers conduct their

business affects the sale and disposition of coal immediately
upon its arrival at San Francisco, and that, as an article of

commerce, its freedom is restrained and hampered at the

point of delivery into the state, and before it has become dis-

tributed by sale, and mingled in the conmion mass of prop-

erty in the state. But the agreement of the importers and
wholesale dealers, which alone gives life and force to the com-
bination, is directed specifically to the maintenance of card

rates for certain imported coals by name; and it is this

agreement, and what may be accomplished under it by the

combination, that is to be considered, and not what the par-

ties to it may be doing at any particular time.

In RohUns v. Taxing Did., 120 U. S. 489, 7 Sup. Ct. 592,

it was held by the supreme court that a law of Tennessee, re-

quiring that all drummers and all persons not having a regu-

lar licensed house of business in the taxing district of Shelby

county, offering for sale, or selling goods, wares, or merchan-

dise therein by sample, should pay to the county trustee the

sum of $10 per week, or $25 per month, for such privilege,

was, so far as it applied to persons soliciting the sale of goods

on behalf of individuals or firms doing business in another

state, a regulation of commerce among the several states.

This case also arose before the passage of the ajiti-trust act,

and was considered as coming within the established doctrine

that congress had the exclusive power to regulate commerce

under the constitution of the United States. Now, if this

doctrine is applied to the facts of the present case, how can

it be said that the rules and regulations imposed by tiie Coal

Dealers' Association upon retail coal dealers of San Fran-

cisco, selling imported coal, is less an obstruction to com-

merce than the law of Tennessee, imposing a license tax upon

drummers soliciting the sale of goods from another state?

Manifestly, a court could not consistently condemn the latter,

and excuse the first. Suppose the state of California were

to provide, by statute, a fixed price for the sale, at retail in

San Francisco, of AYellington, Roslyn, Seattle, Bryant, and

11808—VOL 1—06 M 49

Digitized by Microsoft®



770 85 FEDERAL REPORTER, 267.

Opinion of the Court.

Coos Bay coal, and require that all retail dealers in such

coals should pay a license to the state of $500 for the privilege

of dealing in such coals at the established rates, and, to

secure the [267] enforcement of such a law, should impose

penalties on dealers who did not comply with the statute.

Would there be any question as to the validity of such a stat-

ute? Would it not be so plainly in violation of the consti-

tution and laws of the United States that no court would

hesitate for a moment to declare it void ? With what com-

placency, then, should the court view the terms of the agree-

ment of the wholesale dealers with the Coal Dealers' Asso-

ciation, and the regulations, fees, dues, assessments, fines,

and penalties provided by the latter association for the pur-

pose of controlling all coal dealers engaged in dealing in

these imported coals ?

In the Sugar Trust Case, 156 U. S. 15 Sup. Ct. 249, it

was held, substantially, that contracts relating to commodi-

ties, to come within the range of federal jurisdiction, must

be subsequent to production, but it was also said that con-

tracts to buy, sell, or exchange goods to be transported

among the several states form part of interstate trade or com-

merce. A case entirely in point is that of U. 8. v. Jellico

Mountain Goal c& Coke Co., 46 Fed. 432, brought under the

anti-trust act, in 1891, against the members of the Nashville

Coal Exchange. The purpose of the agreement in that case

Avas to establish the price of coal at Nashville, and to change

the same from time to time. Members found guilty of sell-

ing coal at a less price than the price fixed by the exchange,

either directly or indirectly, were fined 2 cents per bushel

and $10 for the first offense, and 4 cents per bushel and $20

for the second offense. Owners or operators of mines were

not to sell or ship coal to any person, firm, or corporation

in Nashville who were not members of the exchange, and

dealers were not to buy coal from any one not a member of

the exchange. It appeared that several mining companies

in Kentucky engaged in raising coal and most of the coal

dealers of Nashville had entered into this agreement. The

court held the agreement was in restraint of trade and com-

merce, and that the defendants, by the organization of the

Nashville Coal Exchange, and in their operations under it,
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had violated the law; and they were accordingly enjoined
from further violations of the law. In U. S. v. Hopkins,
82 Fed. 529, the Kansas City Live-Stock Exchange, a vol-

untary unincorporated association, adopted articles of associ-

ation and rules and by-laws whereby they agreed that they
would faithfully observe and be bound by the same. Among
the rules for the government of the exchange were fixed rates

of commissions for the transaction of business, and limita-

tions and prohibitions upon its members in dealing with
nonmembers and with persons violating the rules and regula-

tions of the exchange; these rules and regulations being

enforced by means of fines, penalties, and assessments. Sub-
stantially all of the business transacted in the matter of re-

ceiving, buying, selling, and handling live i^tock at Kansas
City stockyards was carried on by the members of the ex-

change as commission merchants. A large proportion of this

live stock was shipped from the states of Kansas, Nebraska,

Colorado, Texas, Missouri, Iowa, and Arkansas, and the ter-

ritories of Oklahoma, Arizona, and New Mexico, and was
sold by the members of the exchange to the packing houses

in Kansas City. It was held that the association [268] was
an illegal combination to restrict, monopolize, and control

trade and commerce.

It is not, however, necessary to multiply authorities denl-

ing with this question. They are numerous, and they all

clearly establish the doctrine that commerce among the sev-

eral states and with foreign nations must be absolutely free

and untrammeled, except as it may be regulated by con-

gress; that no state law, with certain exceptions not neces-

sary to be here stated, will be allowed to interfere with it,

and no contract or agreement on the part of individuals, as-

sociations, or corporations will be permitted, directly or in-

directly, to hinder or restrain its natural current or volume.

In the light of the authorities and the principles they estab-

lish, it appears to me that the constitution and by-laws of

the Coal Dealers' Association and the agreement of the whole-

sale dealers with that association come within the prohibi-

tions of the act of July 2, 1890, and they are therefore un-

lawful. A temporary injunction will be prepared in accorc?-

ance with this opinion.
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[271] UNITED STATES r. ADDYSTON PIPE &
STEEL CO. ET AL.«

(Circuit Court of Appeals, Sixth Circuit. February 8, 1898.)

[85 Fed., 271.]

Monopolies—Contbacts in Restbaint of Teade—Combinations.—
Contracts that were in unreasonable restraint of trade at common
law were not unlawful in the sense of being criminal, or as giving

rise to an action for damages to one prejudicially affected thereby,

but were simply void, and not enforceable. The effect of the anti-

trust law of 1890 is to render such [272] contracts, as applied to

interstate commerce, unlawful in an affirmative or positive sense,

and punishable as a misdemeanor, and also to create a right of civil

action for damages in favor of persons injured thereby, and a

remedy by injunction in favor both of private persons and the public

against the execution of such contracts and the maintenance of

such trade restraints.

6

Same—Restraints Lawful at Common Law.—No contractual re-

straint of trade is enforceable at common law unless the covenant

embodying It is merely ancillary to some lawful contract (involving

some such relations as vendor and vendee, partnership, employer and

employ^), and necessary to protect the covenantee in the enjoyment

of the legitimate fruits of the contract, or to protect him from the

dangers of an unjust use of those fruits by the other party. The
main purpose of the contract suggests the measure of protection

needed, and furnishes a sufficiently uniform standard for determin-

ing the reasonableness and validity of the restraints. But where the

sole object of both parties in making the contract is merely to re-

strain competition, and enhance and maintain prices, the contract

is void.

Same—"Anti-Tbust " Law.—A number of companies manufacturing

iron pipe in different states formed a combination whereby the

territory in which they operated (comprising a large part of the

United States) was divided into "reserved" cities and "pay"
territory. The reserved cities were allotted to particular members

of the combination, free of competition from the others, though pro-

vision was made for pretended bids by the latter at prices previously

arranged. In the pay territory all offers to purchase pipe were

a Bill asking for a preliminary injunction was dismissed by the Cir-

cuit Court for the Eastern District of Tennessee (78 Fed., 712). See

p. 631. Decree reversed and defendants perpetually enjoined by the

Circuit Court of Appeals, Sixth Circuit (85 Fed., 271), which latter

decree was modified and affirmed by the Supreme Court (175 U. S.,

211). See p. 1009.

* Syllabus and statement copyrighted, 1898, by West Publishing Co.
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submitted to a committee, which determined the price, and then
awarded the contract to that member of the combination which
agreed to pay the largest " bonus " to be divided among the others.
Held, that this was an unlawful combination, both at common law
and under the act of 1890, against trusts and monopolies. 78 Fed.
712, reversed.

Same—Contbacts in Restraint op Interstate Commerce.—Contracts
which operate as a restraint upon the soliciting of orders for, and
the sale of, goods in one state, to be delivered from another, are
contracts in restraint of interstate commerce, within the meaning of
the act of July 2, i890. V. S. v. E. C. Knight Co., 15 Sup. Ct. 249,
156 U. S. 1, distinguished.

Same—Suit in Equity—Forfeitute of Goods.—In a suit In equity
brought by the United States to enjoin the carrying out of a con-

tract or combination in restraint of interstate commerce, under the
act of 1890, there can be no seizure of goods in course of transporta-
tion pursuant to the unlawful contract. Such seizure can only be
made under the sixth section of the act, which authorizes seizures

and condemnation by like proceedings to those provided in cases of

property Imported into the United States contrary to law.

Appeal from the Circuit Court of the United States for
the Eastern District of Tennessee.

This was a proceeding in equity, begun by petition filed by the attor-
ney general, on behalf of the United States, against six corporations
engaged in the manufacture of cast-iron pipe, charging them with a
combination and conspiracy in unlawful restraint of interstate com-
merce in such pipe, in violation of the so-called "Anti-Trust Law,"
passed by congress July 2. 1890. The defendants were the Addyston
Pipe & Steel Company, of Cincinnati, Ohio ; Dennis Long & Co., of
Louisville, Ky. ; the Howard-Harrison Iron Company, of Bessemer,
Ala. ; the Anniston Pipe & Foundry Company, of Anniston, Ala. ; the
South Pittsburg Pipe Works, of South Pittsburg, Tenn. ; and the
Chattanooga Foundry & Pipe Works, of Chattanooga, Tenn. The peti-

tion prayed that nil pipe sold and transported from one state to
another, under the combination and conspiracy described therein, be
forfeited to the petitioner, and be seized and confiscated in the manner
provided by law, and that a decree be entered dissolving the unlawful
conspiracy of defendants, and perpetually enjoining them from opera-
ting under the same, and from selling said cast-iron pipe in accord-
ance therewith to be transported from one state into another. The
defendants filed a joint and separate demurrer to the petition in so

far as it prayed- for the confiscation of [273] goods in transit, on the
ground that such proceedings, under the anti-trust act, are not to be
had in a court of equity, but in a court of law. In addition to the
demurrer, the defendants filed a joint and separate answer, in which
the.v admitted the existence of an association between them for the
purpose of avoiding the great losses they would otherwise sustain,

due to ruinous competition between defendants, but denied that their

association was in restraint of trade, state or interstate, or that it

was organized to create a monopoly, and denied it was a violation of
the anti-trust act of congress. Testimony in the form of affidavits

was submitted by petitioner and defendants, and, by stipulation it
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was agreed that the final hearing might be had thereon. Judge
Claris, who presided in the circuit court, dismissed the petition on the
merits. His opinion is reported in 78 Fed. 712.

From the minutes of the association, a copy of which was put in

evidence by the petitioner, it appeared that prior to December 28,

1894, the Anniston Company, the Howard-Harrison Company, the
Chattanooga Company, and the South Pittsburg Company had been
associated as the Southern Associated Pipe Works. Upon that date
the Addyston Company and Dennis Long & Co. were admitted to

membership, and the following plan was then adopted

:

" First. The bonuses on the first 90,000 tons of pipe secured in any
territory, 16" and smaller, shall be divided equally among six shops.

Second. The bonuses on the ne.xt 75,000 tons, 30" and smaller sizes,

to be divided among five shops. South Pittsburg not participating.

Third. The bonuses on the next 40,000 tons, 36" and smaller sizes,

to be divided among four shops, Anniston and South Pittsburg not
participating. Fourth. The bonuses on the next 15,000 tons, con-

sisting of all sizes of pipe, shall be divided among three shops,

Chattanooga, South Pittsburg, and Anniston not participating. The
.above division is based on the following tonnage of capacity: South
Pittsburg, 15,000 tons; Anniston, 30,000 tons; Chattanooga, 40,000
tons ; Bessemer, 45,000 tons ; Louisville, 45,000 tons ; Cincinnati,

45,000 tons. When the 220,000 tons have been made and shipped,

and the bonuses divided as hereinafter provided, the auditor shall set

aside into a reserve fund all bonuses arising from the excess of

shipments over 220,000 tons, and shall divide the same at the end of

the year among the \respective companies according to the percentage
of the excess of tonnage they may have shipped (of the sizes made
by them) either in pay or free, territory. It is also the intention of

this proposition that the bonuses on all pipe larger that 36 inches

in diameter shall be divided equally between the Addyston Pipe &
Steel Company, Dennis Long & Co., and the Howard-Harrison Com-
pany."

" It was thereupon resolved : First. That this agreement shall last

for t^yo years from the date of the signing of same, until Decem-
ber 31, 1896. Second. On any question coming before the association
requiring a vote, it shall take five affirmative votes thereon to carry
said question, each member of this association being entitled to but
one vote. Third. The Addyston Pipe & Steel Company shall handle
the business of the gas and water comi^anies of Cincinnati, Ohio,
Covington, and Newport, Ky., and pay the bonus hereafter men-
tioned, and the balance of the parties to this agreement shall bid on
such work such reasonable prices as they shall dictate. Fourth.
Dennis Long & Company, of Louisville, Ky., shall handle Louisville,

Ky., JefCerson^'ille, Ind., and New Albany, Ind., furnishing all the
pipe for gas and water works in above-named cities. Fifth. The
Anniston Pipe & Foundry Company shall handle Anniston, Ala., and
Atlanta, Ga., furnishing all pipe for gas and water companies in

above-named cities. Sixth. The Chattanooga Foundry & Pipe Works
shall handle Ch,attanooga, Tenn., and New Orleans, La., furnishing
all gas and water pipe in the above-named cities. Seventh. The
Howard-Harrison Iron Company shall handle Bessemer and Birming-
ham, Ala., and St. Louis, Mo., furnishing all pipe for gas and water
companies in the above-named cities ; extra bonus to be put on East
St. Louis and Madison, 111., so as to protect the prices named for
St. Louis, Mo. Eighth. South Pittsburg Pipe Works shall handle
Omaha, Neb., on all sizes required by that city during the year of
180.J, conferring with the other companies and co-operating with them.
Thereafter they shall handle the gas and water companies of Omaha,
Neb., on such sizes as they make.
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• Note
:

It is understood that all the shops who are members of
this association shall handle the business of the gas and water com-
panies of the cities set apart for them, including all sizes of pipe made
by tbem.

[274] " The following bonuses were adopted for the different states
as named below

: All railroad or culvert pipe or pipe for any drainage
or sewerage purposes on 12" and larger sizes shipped into bonus ter-
ritory shall pay a bonus of $1.00 per ton. On all sizes below 12"
and shipped into 'bonus territory' for the purposes above named,
there shall be a bonus of $2.00 per ton.

List of Bonuses.
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the said letting. To accomplish this purpose it is proposed that the
six competitive shops have a representative board located at some
central city, to vchom all inquiries for pipe shall be referred, and
said board shall fix the price at which said pipe shall be sold, and bids
taken from the respective shops for the privilege of handling the
order, and the party securing the order shall have the protection of
all the other shops.'' In pursuance of the new plan, it was further
agreed " that all parties to this association, having quotations out,

shall notify their customers that the same will be withdrawn by
June 1, 1895, if not previously accepted, and upon all business ac-

cepted on and after June 1st bonuses shall be fixed by the committee."
At the meeting of December 19, 1895, it was moved and carried that,

upon all inquiries for prices from " reserved cities " for pipe required
during the year of 1896, prices and bonuses should be fixed at a
regular or called meeting of the principals. At the meeting of
December 20, 1895, the plan for division of bonuses originally adopted
was modified by mailing the basis the total amounts shipped into
" pay " territory rather than the totals shipped into " pay " and " free "

territory.

[275] To illustrate the mode of doing business, the following ex-

^erpt from the minutes of the meetings of December 20, 1895, Febru-
ary 14, 1896, and JIarch 13, 1896, is given :

" It was moved to sell the
519 pieces of 20" pipe from Omaha, Neb., for $23.40, delivered. Car-
ried. It was moved that Auniston participate in the bonus, and the
job be sold over the table. Carried. Pursuant to the motion, the 519
pieces of 20" pipe for Omaha was sold to Bessemer at a ijremium of
$8." " lloved that ' bonus ' on Anniston's Atlanta Waterworks con-

tract be fixed at .$7.10, provided freight is $1.60 a ton. Carried." An
illustration of the manner in wliich " reserved " cities were dealt with
may be seen in the case of a public letting at St. Louis. On Fel)ruary

4, 1896, the water department of that city let bids for 2,800 tons of

pipe. St. Louis was " reserved " to the Howard-Harrison Company, of

Bessemer, Ala. The price was fixed by the association at $24 a ton,

and the bonus at $6..50. Before the letting, the vice president of this

company wrote to the other members of the association, under date
of January 24, 1896, as follows :

" I write to say that, in view of the

fact that I do not as yet know what the drayage will be on this pipe,

I prefer that, if any of you find it necessary to put in a bid without
going to St. Louis, please bid not less than $27 for the pipe, and 2i
cents per pound for the specials. I would also like to know as to

which of you would find it convenient to have a representative at the
letting. It will lie necessary to have two outside bidders." The con-

tract was let to the Howard-Harrison Company, of Bessemer, at $24,

who allowed the Shickle, Harrison & Howard Company, a pipe com-
pany of St. Louis, not in the association, but having the same presi-

dent as the Howard-Harrison Company, of Bessemer, to fill part of

the order. The only other bidders were the Addyston Pipe & Steel

Company and Dennis Long & Co., the former bidding $24.37, and the

latter $24.57. The evidence shows that the Chattanooga Foundry
could have furnished this pipe, delivered in St. Louis, at from $17 to

$18, and could have made a profit on it at that price. The record is

full of instances of a similar kind, in which, after the successful

bidder had lieen fixed by the " auction pool," or had been fixed by the

arrangement as to " reserve " cities, the other defendants put in bids

at the public letting as high as the selected bidder requested, in order

to give the appearance of active competition between defendants.
In January, 1896, after the auction pool had been in operation for

more than six months, the Chattanooga Company wrote a letter to its

representative in the central cohimittee to outline its policy for the

new year, and the statements of the letter cast much light on the
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prices bid and the character of bonuses fixed. The letter is dated
January 2, 1896, and is as follows :

" Dear Sir : Referring to our policy
for 1896, in bidding on pipe, we have had this matter under considera-
tion for some time past, and from the information obtained from Mr.
Thornton's statement, as to the amount of business done last year in

pay territory, and from estimates that we have made for business that
will come into that territory for 1896, we ha^-e been able to determine
to what point we could bid on work and tal^e contracts, and, if bonus
is forced above this point, let it go and take the bonus. We note
from your letter of yesterday that you have sized up the situation in

its essential points, and it agrees exactly with our ideas on the sub-
ject. It is useless to argue that Howard-Harrison Iron Co., Cincin-
nati, and other shops, who have been bidding bonuses of $6 or .f8 per
ton, can come out and make any money if they continue to bid such
bonus. In the case of the Howard-Harrison Iron Co. people, on
Jacksonville. Fla., the truth of the business is they are losing money
at the prices they bid for this work. If they take the contract at

$19 delivered, it will only net $16 at the shop after they have paid
back the bonus of $4.7.'5. If they should continue to buy all the pipe
that goes up to such figures as they have paid for Jacksonville and
other points, they would wreclv their shop in a few months. However,
they, of course, calculate this bonus will be returned to them on work
taken by other shops. AVe are very much pleased with the bonus that

has been paid, and we only hope they will keep it up, as it is only

money in our pockets. As long as there is no money to us, let them
make the pipe, as we shall continue to do so. For the present you
will adopt the following basis : On 10" and under standard weights,

$14.25 at shop; on 18" and 36" standard weights, $13; on 16" and
under light weights, $14.50 to $14.75 at shop. That is, you will bid all

over $13, $14.25 and $14.50 on work. If we get work at these prices,

it will be satisfactory. If the others run bonus above this point, let

them take it, as it will be more [276] money to us to take the bonus.

We note Mr. Thornton's report of average premiums from June 1st to

December, that the average was $3.63. The average bonuses .that are

prevailing to-day are $7 to $8. We cannot expect this to continue;

and we think vour estimate of $6 ton average bonus is high, as we do

not believe the premiums for '96 will average that price, unless there

is a decided change for the better in business. We find there was
sold and shipped into ' pay territory ' from January 1, 1895, to date,

including the 40,000 tons of old business that did not pay a bonus, about

188,000 tons ; and we think a very conservative estimate of shipments

into this territory will amount to fully 200,000 this year
;
more than

that, probably overrun 240,000 tons, from the fact that the city of

Chicago and several other places that annually use large quantities

of pipe were not in the market last year or last season, from the fact

that they were out of funds. On the basis as given you above, if the

demand should reach 220,000 tons, which would give us our entire

40,000 tons, provided we did no business, then the association would

pay us the average ' bonus,' which might be from $3.50 to $5 on our

40,000. If we cannot secure business in ' pay territory ' at paying

prices, we think we will be able to dispose of our output in 'free

territory,' and, of course, make some profit on that. At the prices

that Howard-Harrison people paid for Jackson\-ille, Des Plaines, and

one or two other points, they are losing from $2.50 to $3 per ton ;

that is, provided ' bonuses ' would not be returned to them. Therefore,

when business goes at a loss, we are willing that other shops make it.

Another letter written by the same company, pending a trouble

over a letting at Atlanta, is significant. The Anniston Company to

whom Atlanta had been " reserved," made its bid so high ($24) that

a Philadelphia pipe firm, R. D. Wood & Co., had been able to nnder-
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bid the Anniston Company in spite of difference in freights. All

the bids had been rejected as too high, and, upon a second letting,

Anniston's bid was $1.2.5 a ton less, and the job was awarded to it.

The charge was then made by Atlanta persons that there was a
" trust " or " combine." This was vigorously denied. The letter of

the Chattanooga Company evoked by this difficulty was dated Feb-
ruary 2.5, 1896, and read as follows :

" Gentlemen : We are in receipt

of a carbon copy of your favor of the 24tb instant, to F. B. Nichols,

V. P., in reference to Atlanta, Ga. We certainly regret that the

matter has assumed its present shape and that R. D. Wood & Com-
pany should make a lower bid by one dollar a ton than the Southern
shops. You know we have always been opposed to special customers
and ' reserved cities.' We do not think that it is the right principle,

and we believe, if the present association continues, that all special

customers and reserved cities should be wiped out. There is no good
reason why we should be allowed to handle New Orleans ; you,

Atlanta ; Howard-Harrison Iron Co., St. Louis ; or South Pittsburg,

Omaha. We are not in the business to award special privileges to

any foundry, and we believe that the result would be more benefit

to all concerned if all business was made competitive. It is hardly
right, and we believe, if you will thinlj over the matter carefully, you
will concede it, for us to be put into a position of being unable to

make prices or furnish pipe for the city of Atlanta, when we have
always heretofore had a large share of their trade. We cannot ex-

plain our position to the Atlanta people, and we consider it is detri-

mental to our business, and think no combination should have the

power to force us into ' such a position. The same argument will

apply with you as to New Orleans, St. Louis, and other places. We
think this matter should be considered seriously, and some action

taken that will result in re-establishing ourselves (I mean the four
Southern shops) in the confidence of the Atlanta people. Wistar,
R. D. Wood & Company's man, has no doubt told them all about our
association, or as much as he could guess, and has worked up a very
bitter feeling against us. The very fact that you have been protected,

and have had all their business for the past two years. Is proof to them
that such a ' combination ' exists ; and they state that, if they find

out positively that we are working together, they will never receive a
bid from any one of us again. We cannot afford to leave these people
under that impression, and something ought to be done that would
disprove Mr. Wistar's statement to them. We believe that all busi-

ness ought to be competitive. The fact that certain shops have cer-

tain cities ' reserved ' is all based upon mere sentiment, and no good
reason exists why it should be so. We believe that, as a general thing,

we have had our prices entirely too high, and especially do we be-

lieve this has been the [277] case as to prices in reserved cities.

The prices made at St. Louis and Atlanta are entirely out of all rea-
son, and the result has been, and always will be, when high prices are
named, to create a bad feeling and an agitation against the combina-
tion. There is no reason why Atlanta, New Orleans, St. Louis, or
Omaha should be made to pay higher prices for their pipe than other
places near them, who do not use anything like the amouut of pipe,

and whose trade is not as desirable for many other reasons. There
is no sentiment existing with us in reference to Atlanta, as we would
as soon sell our pipe anywhere else, only, as stated above, it Is wrong
in principle that we should be forced to give up Atlanta or any other
point for no good reason that we know of."

It appears quite clearly from the prices at which the Chattanooga
and the South Pittsburg Companies offered pipe in free territory that
any price which would net them from $13 to $15 a ton at their foun-
dries would give them a profit. Pipe was freely offered by the de-
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fendants in free territory more than 500 miles from their foundries
at less prices than their representative board fixed prices for jobs
let m cities in pay territory nearer to defendants' foundries by 300
miles or more. The defendants adduced many affidavits of a formal
type, chiefly from persons who had been buying pipe from defendants
and other companies, who testified in a general way that the prices
at which the pipe had been offered by defendants all over the country
had been reasonable

; but in not one of the affidavits was any attempt
made to give figures as to cost of production and freight, and in not
a single case were the specific instances shown by the evidence for the
petitioner disputed. The evidence as to the capacity of the defend-
ants' mills IS by no means satisfactory. The division of bonuses was
based on an aggregate yearly output of 220,000 tons, but there are
averments in the answer that indicate that this was not a statement
of the actual limit of capacity, but was only taken as a standard of
restricted output upon, which to calculate an equitable division of
bonuses. Nowhere in the large mass of affidavits is there any state-
ment of the per diem capacity of defendants' mills. Taking their
aggregate capacity, however, as 220,000 tons, that of the other mills
in the pay territory was 170,500 tons, and that of the mills in free
territory was 348,000 tons, according to the affidavit of the chief officer
of one of defendants. Of the nonassociation mills in the pay terri-
tory, one was at Pueblo, Colo., another was in the state penitentiary
at Waco, Tex., and a third in Oregon. Their aggregate annual ca-
pacity was 45,500 tons. Another nonassociation mill was the Shickle,
Howard & Harrison mill of St. Louis, Mo., with a capacity of 12.000
tons. John W. Harrison, who was president of this company, was
also president of the Howard-Harrison mill of Bessemer, Ala.," which
was a member of the association ; and it appears that an order taken
by the Bessemer mill at St. Louis was partly filled by the St. Louis
mill. The other mills in the pay territory were one at Columbus,
Ohio, with an annual capacity of 30,000 tons ; one at Cleveland, Ohio,
of 60,000 tons ; one at Newcomerstown, in northeastern Ohio, of 8,000
tons; and one at Detroit, Mich., of 15,000 tons; and their aggregate
annual capacity was 113,000 tons. In the free territory there was
one mill in eastern Virginia, with an annual capacity of 16,000 tons

;

four mills in eastern Pennsylvania, with a capacity of 87,000 tons

;

three mills in New Jersey, with a capacity of 210,000 tons ; and two
mills in New York, one at Utiea, and another at Buffalo, with an ag-
gregate capacity of 35,000 tons. The evidence was scanty as to rates
of freight upon iron pipes, but enough appeared to show that the ad-
vantage in freight rates which the defendants had over the large pipe
foundries in New York, eastern Pennsylvania, and New Jersey in bid-

ding on contracts to deliver pipe in nearly all of the pay territory
varied from $2 to $6 a ton, according to the location. The defendants
filed the affidavits of their managing officers, in which they stated
generally that the object of their association was not to raise prices
beyond what was reasonable, but only to prevent ruinous competi-
tion between defendants, which would have carried prices far below
a reasonable point; that the bonuses charged were not exorbitant
profits and additions to a reasonable price, but they were deductions
from a reasonable price, in the nature of a penalty or burden intended
to curb the natural disposition of each member to get all the business
possible, and more than his due proportion ; that the prices fixed

by the association were always reasonable, and were always fixed,

as they must have been, with reference to the very active competition
of other pipe manufacturers for every job ; that the reason why they
sold pipe at so much cheaper rates in the free territory than in the

[278] pay territory was because they were willing to sell at a loss

to keep their mills going rather than to stop them ; that the prices
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at a city like St. Louis in which the specifications were detailed and
precise, were higher because pipe had to be made especially for the
job, and they could not use stock on hand. The defendants devoted
a good deal of evidence to showing that the stenographer who fur-

nished copies of the minutes of the association and of the correspond-
ence between the members had a pecuniary motive in thus betraying
the confidence of his employers ; but no evidence was offered by them
to contradict any statements made by him, or to impeach the accuracy
of the copies he has produced. On one point alone was he contra-

dicted, and that was in his statement that the bonuses represented
the increase over and above a reasonable price made possible by the
combination of the defendants.

/. H. Bible and Edxoard B. Whitney, for the United

States.

Frank Spurloeh, for appellees.

Before Harlan, Circuit Justice, and Taft and Lueton,

Circuit Judges.

Taft, Circuit Judge, after stating the case as above, de-

livered the opinion of the court.

The first section of the act of congress entitled "An act to

protect trade and commerce against unlawful restraints and

monopolies," passed Julj' 2, 1890 (26 Stat. 209), declares

illegal " every contract, combination in the form of trust

or otherwise or conspiracy in restraint of trade or commerce

among the several states or with foreign nations." The

second section makes it a misdemeanor for any person to

monopolize, or attempt to monopolize, or combine or con-

spire with others to monopolize, any part of the trade or

commerce among the several states. The fourth section of

the act gives the circuit courts of the United States jurisdic-

tion to hear and determine proceedings in equity brought by

the district attorneys of the United States under the direc-

tion of the attorney general to restrain violations of the act.

Two questions are presented in this case for our decision

:

First. Was the association of the defendants a contract,

combination, or conspiracy in restraint of trade, as the terms

are to be understood in the act? Second. Was the trade

thus restrained trade between the States?

The contention on behalf of defendants is that the associa-

tion would have been valid at common law, and that the'5

Digitized by Microsoft®



UNITED STATES V. ADDYSTON PIPE & STEEL CO. 781

Opinion of tlie Court.

federal anti-trust law was not intended to reach any agree-

ments that were not void and unenforceable at common law.

It might be a suiScient answer to this contention to point

to the decision of the supreme court of the United States in

U. S. V. Trans-Missouri Freight Ass'n, 166 U. S. 290, 17 Sup.

Ct. 540, in which it was held that contracts in restraint of

interstate transportation were within the statute, whether
the restraints would be regarded as reasonable at common
law or not. It is suggested, however, that that case related

to a quasi public employment necessarily under public con-

trol, and affecting public interests, and that a less stringent

rule of construction applies to contracts restricting parties

in sales of merchandise, which is purely a private business,

having in it no element of a public or quasi public character.

Whether or not there is substance in such a distinction,—

a

question we do not decide,—it is certain that, if the con-

tract of association which bound the defendants was void

and unenforceable at the common law because in restraint of

[379] trade, it is within the inhibition of the statute if the

trade it restrained was interstate. Contracts that were in

unreasonable restraint of trade at common law were not

unlawful in the sense of being criminal, or giving rise to a

civil action for damages in favor of one prejudicially af-

fected thereby, but were simply void, and were not enforced

by the courts. Mogul Steamship Co. v. McGregor, Gow d-

Vo., [1892] App. Cas. 25 ; Hornby v. Close, L. E. 2 Q. B.

153; Lord Campbell, C J., in Hilton v. Echersley. 6 El. &
Bl. 47, 66 ; Hannen, J., in Farrer v. Close, L. E. 4 Q. B. 602,

612. The effect of the act of 1890 is to render such contracts

unlawful in an aifirmative or positive sense, and punishable

us a misdemeanor, and to create a right of civil action for

damages in favor of those injured thereby, and. a civil rem-

edy by injunction in favor of both private persons and the

public against the execution of such contracts and the main-

tenance of such trade restraints.

The argument for defendants is that their contract of

association was not, and could not be, a monopoly, because

their aggregate tonnage capacity did not exceed 30 per cent,

of the total tonnage capacity of the country; that the re-
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straints upon the members of the association, if restraints

they could be called, did not embrace all the states, and were

not unlimited in space; that such partial restraints were

justified and upheld at common law if reasonable, and only

proportioned to the necessary protection of the parties ; that

in this case the partial restraints were reasonable, because

without them each member would be subjected to ruinous

competition by the other, and did not exceed in degree of

stringency or scope what was necessary to protect the parties

in securing prices for their product that were fair and

reasonable to themselves and the public; that competition

was not stifled by the association because the prices fixed by

it had to be fixed with reference to the very active competi-

tion of pipe companies which were not members of the asso-

ciation, and which had more than double the defendants'

capacity ; that in this way the association only modified and

restrained the evils of ruinous competition, while the public

had all the benefit from competition which public policy

demanded.

From early times it was the policy of Englishmen to en-

courage trade in England, and to discourage those voluntary

restraints which tradesmen were often induced to impose on

themselves by contract. Courts recognized this public policy

by refusing to enforce stipulations of this character. The ob-

jections to such restraints were mainly two. One was that

by such contracts a man disabled himself from earning a

livelihood with the risk of becoming a public charge, and

deprived the community of the benefit of his labor. The
other was that such restraints tended to give to the covenantee,

the beneficiary of such restraints, a monopoly of the trade,

from which he had thus .excluded one competitor, and by the

same means might exclude others.

Chief Justice Parker, in 171 1, in the leading case of Mitchel

V. Reynolds, 1 P. Wms. 181, 190, stated these objections as

follows

:

" First Tlie mischief which may arise from them (1) to the party by
the loss of his livelihood and the subsistence of his family; (2) to the

public by depriving it of an useful member. Another reason is the

great abuses these voluntary restraints are liable to ; as, for instance,

from corporations vrho are perpetually laboring for exclusive advan-
tages in trade, and to reduce it into as few hands as possible."
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[280] The reasons were stated somewhat more at length in

Alger v. Thacher, 19 Pick. 51, 54, in which the supreme

judicial court of Massachusetts said

:

" The unreasonableness of contracts in restraint of trade and busi-

ness is very apparent from several obvious considerations : ( 1 ) Such
contracts injure the parties making them, because they diminish their
means of procuring livelihoods and a competency for their families.

They tempt improvident persons, for the sake of present gain, to

deprive themselves of the power to make future acquisitions ; and
they expose such persons to imposition and oppression. (2) They
tend to deprive the public of the services of men in the employments
and capacities in which they may be most useful to the community
as well as themselves. (3) They discourage industry and enterprise,

and diminish the products of ingenuity and skill. (4) They prevent
competition and enhance prices. (5) They expose the public to all the
evils of monopoly ; and this especially is applicable to wealthy com-
panies and large corporations, who have the means, unless restrained

by law, to exchide rivalry, monopolize business, and engross the mar-
ket. Against evils like these, wise laws protect individuals and the
public by declaring all such contracts void."

The changed conditions under which men have ceased to

be so entirely dependent for a livelihood on pursuing one

trade, have rendered the first and second considerations

stated above less important to the community than thej' were

in the seventeenth and eighteenth centuries, but the disposi-

tion to use every means to reduce competition and create

monopolies has grown so much of late that the fourth and

fifth considerations mentioned in Alger v. Thacher have cer-

tainly lost nothing in weight in the present day, if we may
judge from the statute here under consideration and similar

legislation by the states.

The inhibition against restraints of trade at common law

seems at first to have had no exception. See language of

Justice Hull, Year Book, 2 Hen. V., folio 5, pi. 26. After a

time it became apparent to the people and the courts that it

was in the interest of trade that certain covenants in restraint

of trade should be enforced. It was of importance, as an

incentive to industry and honest dealing in trade, that, after

a man had built up a business with an extensive good will, he

should be able to sell his business and good will to the best

advantage, and he could not do so unless he could bind him-

self by an enforceable contract not to engage in the same busi-

ness in such a way as to prevent injury to that which he was

about to sell. It' was equally for the good of the public and
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trade, when partners dissolved, and one took the business, or

they divided the business, that each partner might bind him-

self not to do anything in trade thereafter which would dero-

gate from his grant of the interest conveyed to his former

partner. Again, when two men became partners in a busi-

ness, although their union might reduce competition, this

effect was only an incident to the main purpose of a union of

their capital, enterprise, and energy to carry on a successful

business, and one useful to the community. Restrictions in

the articles of partnership upon the business activity of the

members, with a view of securing their entire effort in the

common enterprise, were, of course, only ancillary to the

main end of the union, and were to be encouraged. Again,

when one in business sold property with which the buyer

might set up a rival business, it was certainly reasonable that

the seller should be able to restrain the buyer from doing him
an injury which, but for the sale, the buyer would be unable

to inflict. [381] This was not reducing competition, but

was only securing the seller against an increase of competi-

tion of his own creating. Such an exception was necessary

to promote the free purchase and sale of property. Again,

it was of importance that business men and professional men
should have every motive to employ the ablest assistants, and

to instruct them thoroughly; but they would naturally be

reluctant to do so unless such assistants were able to bind

themselves not to set up a rival business in the vicinity after

learning the details and secrets of the business of their

employer.

In a case of this last kind, Mallan v. May, 11 Mees. & W.
652, Baron Parke said

:

" Contracts for tbe partial restraint of trade are upheld, not because
tliey are advantageous to the individual with whom the contract is

made, and a sacrifice pro tanto of the rights of the community, but
because it is for the benefit of the public at large that they should be
enforced. Many of these partial restraints on trade are perfectly
consistent with public convenience and the general interest, and have
been supported. Such is the case of the disposing of a shop in a
particular place, with a contract on the part of the vendor not to

carry on a trade in the same place. It is, in effect, the sale of a
good will, and offers an encouragement to trade by allowing a party
to dispose of all the fruits of his industry. * * * And such is

the class of cases of much more frequent occurrence, and to which
this present case belongs, of a tradesman, manufacturer, or profes-
sional man taking a servant or clerk into his service, with a contract
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that he Avill not carry on the same trade or profession within certain
limits. * * * In such a case the public derives an advantage in
the unrestrained choice which such a stipulation gives to the employer
of able assistants, and the security it affords that the master will
not withhold from the servant instruction in the secrets of his trade,
and the communication of his own slvill and experience, from the fear
of his afterwards having a rival in the same business."

For the reasons given, then, covenants in partial restraint

of trade are generally upheld as valid when they are agree-

ments (1) by the seller of property or business not to com-
pete with the buyer in such a way as to derogate from the

value of the property or business sold; (2) by a retiring

partner not to compete with the firm; (3) by a partner

pending the partnership not to do anything to interfere, by
competition or otherwise, with the business of the firm

; (4)

by the buyer of property not to use the same in competition

with the business retained by the seller; and (5) by an as-

sistant, servant, or agent not to compete with his master or

employer after the expiration of his time of service. Be-

fore such agreements are upheld, however, the court must
find that the restraints attempted thereby are reasonably

necessary (1, 2, and 3) to the enjoyment by the buyer of the

property, good will, or interest in the partnership bought,

or (4) to the legitimate ends of the existing partnership;

or (5) to the prevention of possible injury to the business

of the seller from use by the buyer of the thing sold; or

(6) to protection from the danger of loss to the employer's

business caused by the unjust use on the part of the em-

ploye of the confidential Jinowledge acquired in such busi-

ness. Under the first class come the cases of Mitcliel v.

Reynolds, 1 P. Wms. 181; Fowle v. Park, 131 U. S. 88,

9 Sup. Ct. 658; Nordenfeldt v. Maxim Nordenfeldt Co.,

[1894] App. Cas. 534; Rousillon v. Rousillon, 14 Ch. Div.

351 ; Cloth Co. v. Lorsont, L. K. 9 Eq. 345 ; WMttaker v.

Howe, 3 Beav. 383 ; Match Co. v. Roeber, 106 N. Y. 473, 13

N. E. 419; Tode v. Gross, 127 N. Y. 480, 28 N. E. 469;

Beal V. Chase, [282] 31 Mich. 490; Hubbard v. Miller, 27

Mich. 15; National Ben. Go. v. Union Hospital Co., 45

Minn. 272, 47 N. "W. 806 ; Whitney v. Slayton, 40 Me. 224

;

Pierce v. Fuller, 8 Mass. 222; Richards v. Seating Co., 87

Wis. 503, 58 N. W. 787. In the second class are Tallis v.

11808—VOL 1—06 M 50
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Tallis, 1 El. & Bl. 391, and Lange v. Werk, 2 Ohio St. 520.

In the third class are JSLacliinery Co. v. Dolph, 138 U. S.

617, 11 Sup. Ct. 412, Id., 28 Fed. 653, and Matthews v. As-

sociated Press, 136 N. Y. 333, 32 N. E. 981. In the fourth

class are Amei^can Stranjohoard Go. v. Haldeman Paper Co.,

83 Fed. 619, and Hitchcooh v. Anthony, Id. 779, both de-

cisions of this court; Navigation Co. v. Winsor, 20 Wall.

64 ; Dunlop v. Gregory, 10 N. Y. 241 ; Hodge v. Sloan,

107 N. Y. 244, 17 N. E. 335. ^Vhile in the fifth class are

the cases of Homer v. Ashford, 3 Bing. 322; Horner v.

Grarcs. 7 Bing. 735; Hitclicoek v. Coker, 6 Adol. & E.

454; Ward v. Byrne, 5 Mees. & W. 547; Dxihowski v. Gold-

stein, [1896] 1 Q. B. 478; Peels v. Saalfeld, [1892] 2 Ch.

149 ; Taylor v. Blanchard, 13 Allen, 370 ; Keeler v. Taylor,

53 Pa. St. 467; Herreshof v. Boutineau, 17 R. I. 3, 19 Atl.

712.

It would be stating it too strongl}' to say that these five

classes of covenants in restraint of trade include all of those

upheld as valid at the common law; but it would certainly

seem to follow from the tests laid down for determining the

validity of such an agreement that no conventional restraint

of trade can be enforced unless the covenant embodying it is

merely ancillary to the main purpose of a lawful contract,

and necessary to protect the covenantee in the enjoyment of

the legitimate fruits of the contract, or to protect him from

the dangers of an unjust use of those fruits by the other

party. In Horner v. Graves, 7 Bing. 735, Chief Justice Tin-

dal, who seems to be regarded as the highest English judicial

authority on this branch of the law (see Lord Macnaghten's

judgment in Nordenfelt v. Maxim Nordenfelt Co., [1894]

App. Cas. 535, 567) , used the following language

:

" We do not see how a better test can be applied to the question

whether this is or not a reasonable restraint of trade than by con-

sidering whether the restraint is such only as to afford a fair protec-

tion to the interests of the party in favor of whom it is given, and not

so large as to interfere with the interests of the public. Whatever
festraint is larger than the necessary protection of the party requires

(an be of no benefit to either. It can only be oppressive. It is, in the

eye of the law, unreasonable. Whatever is injurious to the interests

jf the public is void on the ground of public policy."

This very statement of the rule implies that the contract

nust be one in which there is a main purpose, to which the
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covenant in restraint of trade is merely ancillary. The cove-

nant is inserted only to protect one of the parties from the
injury which, in the execution of the contract, or enjoyment
of its fruits, he may suffer from the unrestrained competi-

tion of the other. The main purpose of the contract suggests

the measure of protection needed, and furnishes a sufficiently

uniform standard by which the validity of such restraints

may be judicially determined. In such a case, if the re-

straint exceeds the necessity presented by the main purpose

of the contract, it is void for tAvo reasons : First, because it

oppresses the covenantor, without any corresponding benefit

to the convenantee; and, second, because it tends to a mo-
nopoly. But where the sole object of both parties in making
the contract as expressed therein is merely to restrain compe-

tition, and enhance or maintain prices, it would seem that

there was nothing to justify or excuse [283] the restraint,

that it would necessarily have a tendency to monopoly, and

therefore would be void. In such a case there is no measure

of what is necessary to the protection of either partj^, except

the vague and varying opinion of judges as to how much,

on principles of political economy, men ought to be allowed

to restrain competition. There is in such contracts no main

lawful purpose, to subserve which partial restraint is per-

mitted, and by which its reasonableness is measured, but the

sole object is to restrain trade in order to avoid the competi-

tion which it has always been the policy of the common law

to foster.

Much has been said in regard to the relaxing of the

original strictness of the common law in declaring contracts

in restraint of trade void as conditions of civilization and

public policy have changed, and the argument drawn there-

from is that the law now recognizes that competition may be

so ruinous as to injure the public, and, therefore, that con-

ti-acts made with a^vieAv to check such ruinous competition

and regulate prices, though in restraint of trade, and having

no other purpose, will be upheld. We think this conclusion

is unwarranted by the authorities when all of them are con-

sidered. It is true that certain rules for determining whether

a covenant in restraint of trade ancillary to the main pur-

pose of a contract was reasonably adapted and limited to
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the necessary protection of a party in the carrying out of such

purpose have been somewhat modified by modern authori-

ties. In Mitchel v. Reynolds^ 1 P. Wms. 181, the leading

earlj' case on tlie subject, in Avhich tlie main object of the con-

tract Avas the sale of a balie house, and there was a covenant

to protect the purchaser against competition by the seller in

the bakery business, Chief Justice Parker laid down the

rule that it must appear, before such a covenant could be

enforced that the restraint was not general, but particular

or jDartial, as to places or persons, and was upon a good

and adequate consideration, so as to make it a proper and

i.'eful contract. Subsequently, it was decided in Tlitchcoch

V. Colder, 6 Adol. & JE. 454, that the adequacy of the con-

sideration was not to be inquired into by the court if it was

a legal one, and that the operation of the covenant need not

be limited in time. More recently the limitation that the

restraint could not be general or unlimited as to space has

been modified in some case by holding that, if the protec-

tion necessary to the covenantee reasonably requires a cove-

nant unrestricted as to space, it will be upheld as valid.

Whittaker v. Howe, 3 Beav. 383 ; Cloth Co. v. Lorsont., L. R.

9 Eq. 34.5 ; Eousillon v. Rousillon, 14 Ch. Div. 351 ; Norden-

fcldt V. Maxim Nordenfeldt Co., [1894] App. Cas. 535.

See, also, Fowle v. Park, 131 U. S. 88, 9 Sup. Ct. 658 ; Match

Co. V. Roebev, 106 N. Y. 473, 13 N. E. 419. But these cases

al] involved contracts in which the covenant in restraint of

trade was ancillary to the main and lawful purpose of the

contract, and was necessary to the protection of the cove-

nantee in the carrying out of that main purpose. They do

not manifest any general disposition on the part of the

courts to be more liberal in supporting contracts having for

(heir sole object the restraint of trade than did the courts

of an earlier time. It is true that there are some cases in

which the courts, mistaking, as we conceive, the proper

limits of the relaxation of the rules for determining the

unreasonableness of restraints of trade, have [284] set sail

on a sea of doubt, and have assumed the power to say, in

respect to contracts which have no other purpose and no

other consideration on either side than the mutual restraint
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of the parties, how much restraint of competition is in the
public interest, and how much is not.

The manifest danger in the administration of justice ac-

cording to so shifting, vague, and indeterminate a standard
would seem to be a strong reason against adopting it. The
cases assuming such a power in the courts are Wiehens v.

Evans, 3 Younge & J. 318 ; Gollins v. Locke, 4 App. Cas. 674

;

Ontario Salt Co. v. Merchants' Salt Co., 18 Grant (U. C.)

540 ; Kellogg v. Larkin, 3 Pin. 123 ; Leslie v. Lorillard, 110
N. Y. 519, 18 N. E. 363.

In Wickens v. Evans, three trunk manufacturers of Eng-
land, who had competed with each other throughout the

reahn to their loss, agreed to divide England into three dis-

tricts, each party to have one district exclusively for his

trade, and, if any stranger should invade the district of

either as a competitor, they agreed " to meet to devise means
to promote their own views." The restraint was held

partial and reasonable, because it left the trade open to any

third party in either district. In answer to the suggestion

that such an agreement to divide up the beer business of Lon-

don among the London brewers would lead to the abuses of

monopoly, it was replied that outside competition would soon

cure such abuses,—an answer that would validate the most

complete local monopoly of the present day. It may be, as

suggested by the court, that local monopolies cannot endure

long, because their very existence tempts outside capital

into competition ; but the public policy embodied in the com-

mon law requires the discouragement of monopolies, how-

ever temporary their existence may be. The public interest

may suffer severely while new competition is slowly develop-

ing. The case can hardly be reconciled with later cases,

hereafter to be referred to, in England and America. It is

true that there was in this case no direct evidence of a desire

by the parties to regulate prices, and it has been sometimes

explained on the theory that the agreement was solely to re-

duce the expenses incident to a business covering the realm

by restricting its territorial extent ; but it is difficult to escape

the conclusion that the restraint upon each two of the three

parties was imposed to secure to the other a monopoly and
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power to control prices in the territory assigned to him,

because the final clause in the contract implies that, when it

was executed, there were no other competitors except the

parties in the territory divided.

Collins V. Locke was a case in the privy council. The ac-

tion was brought to enforce certain articles of agreement by

and between four of the leading master stevedore contracting

firms in Melbourne, Australia, who did practically all the

business of that port. The court (composed of Sir Barnes

Peacock, Sir Montague E. Smith, and Sir Eobert P. Collier)

describes the scope and purposes of the agreement and the

view of the court as follows

:

" The objects which this agreement has in view are to parcel out
the stevedoring business of the port among the parties to it, and so

to prevent competition, at least among themselves, and also, it may be,

to keep up the price to be paid for the work. Their lordships are not
prepared to say that an agreement having these objects is invalid if

carried into effect by proper means,—that is, by [285] provisions
reasonably necessary for the purpose,—though the effect of them
might be to create a partial restraint upon the power of the parties to

exercise their trade."

No attempt is made to justify the view thus comprehen-

sively stated, or to support it by authority, or to reconcile

it with the general doctrine of the common law that con-

tracts restraining competition, raising prices, and tending

to a monopoly, as this is conceded by the court to have been,

are void. The court ignores the public interest that prices

shall be regulated by competition, and assumes the power in

the court to uphold and enforce a contract securing a mo-

nojDoly if it affect only one port, so as to be but a partial re-

straint of trade. The case is directly at variance with the

decision of the supreme court of Illinois in Move v. Bennett.

140 111. 09, 20 X. E. 888, hereafter discussed, and cannot be

reconciled in principle with many of the other cases cited.

The Canadian case of Ontario Salt Co. v. Jlerrhants^ Salt

Co. is anothei- one upon which counsel for the defendants

rely. That was the decision of a vice chancellor. Six

salt companies, in order to maintain prices, combined, and

put their business under the control of a committee, and

agreed not to sell except through the committee. It was

held that because it appeared that there were other salt

comi^anies in the province, and because the combiners denied
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that they intended to raise prices, but only to maintain them,
the contract of union was not in unla^¥ful restraint of trade.

The conclusion and argument of the court in Salt Go. v.

Guthrie, 35 Ohio St. 666, hereafter stated, would seem to be
a sufficient answer to this case.

Kellogg v. Larkin, 3 Pin. 123, was an early case in Wiscon-
sin, in which the action Avas on the covenant of a warehouse-
man in a lease of his warehouse, by which he agreed to de-

vote his services to the lessee at certain compensation, and
not to purchase or store Avheat in the Milwaukee market.

The covenant was held valid. Had nothing else appeared in

the case, the conclusion would have been clearly right, be-

cause such a covenant might well have been reasonably nec-

essary to the protection of the lessee in .his enjoyment of the

warehouse and the good will of the lessor. But it further

appeared that this lease, with the covenant, Avas only one of

many such executed by the warehousemen of Milwaukee to

the united grain dealers of that city, to enable the latter to

obtain absolute control of the wheat market in Milwaukee.

The court held the latter combination valid also. The de-

cision cannot be upheld, in view of the more modern authori -

ties hereafter referred to.

The case of Leslie v. Lorillard, 110 N. Y. 519, 18 N. E. 363,

would seem to be an authority against our view. In tha^

case a stockholder sought to restrain the payment of an an-

nual payment about to be made by the Old Dominion Steam-

ship Company under a contract by which it bought off the

Lorillard Steamship Company from continuing in com-

petition with it in carrying passengers and freight between

New York and Norfolk. The contract was held valid, al-

though it had no purpose except the restraining of compe-

tition, and, so far as appears, the obtaining of the complete

control of the business. The case is rested on Match Co. v.

Eoeher, 106 N. Y. 473, 13 N. E. 419, which was a case of the

purchase of property and good will. It proceeds on the

[286] general proposition " that competition is not inA^ari-

ably a public benefaction ; for it may be carried on to such

a degree as to become a general evil," and thus leaves it to

the discretion of the court to say how much competition is

desirable, and hoAV much is mischievous, and accordingly
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to determine whether a contract is bad or not. The case is

directly opposed to Anderson v. Jett, 89 Ky. 375, 12 S. W.
670, hereafter cited. It should be said that nothing appears

in the report of the case to show directly that the purpose of

the contract was to reserve the entire business to the Dominion

Company, or to secure to it the power of regulating prices,

but this natural inference from the terms of the contract is

not negatived.

The case of Mogul Steamship Co. v. McGregor, Goto <& Co.,

[1892] App. Cas. 25, has been cited to sustain the position of

the defendants. It does not do so. It was a suit for dam-

ages, brought by a company engaged in the tea-carrying

trade at Hankow, China, against six other companies engaged

in the same trade, for loss inflicted by an alleged unlawful

conspiracy entered into by them to drive the plaintiff out of

the trade, and to obtain control of the trade themselves. It

appeared that the defendants agreed to conform to a plan of

association, by which they should constantly underbid the

plaintiff, and take away his trade by offering exceptional

and very favorable terms to customers dealing exclusively

with the members of the association, and that they did this to

control the business the next season after he had been thus

driven out of competition. It was held by the house of

lords that this was not an unlawful and indictable conspiracy,

giving ri?e to a cause of action by the person injured thereby;

but it was not held that the contract of association entered

into by the defendants was not void and unenforceable at

common law. On the contrary, Lord Bramwell, in his judg-

ment (at page 46), and Lord Hannen, in his (at page 58),

distinctly say that the contract of association was void as in

restraint of trade ; but all the law lords were of opinion that

contracts void as in restraint of trade were not unlawful in

a criminal sense, and gave no right of action for damages to

one injured thereby. The statute we are considering ex-

pressl}' gives such contracts a criminal and unlawful char-

acter. It is manifest, therefore, that whatever of relevancy

the Mogul Steamship Co. Case has in this discussion makes
for, rather than against, our conclusion.

Two other cases deserve mention here. They are Roller

Go. V. Gushman, 143 Mass. 353, 9 N. E. 629, and Gloucester
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Isinglass c& Glue Co. v. Russia Cement Co., 154 Mass. 92,

27 N. E. 1005. In these cases it was held that contracts in

restraint of trade are not invalid if they affect trade in

articles which, though useful and convenient, are not articles

of prime or public necessity, and therefore contracts between
dealers made to secure complete control of the manufacture
and sale of such articles were supported. In the first case

the article involved was a fastening of a certain shade roller,

and in the other was glue made from fish skins. We think

the cases hereafter cited show that the common law rule

against restraint of trade extends to all articles of merchan-

dise, and that the introduction of such a distinction only

furnishes another opportunity for courts to give effect to the

varying economical opinions of its in- [287] dividual mem-
bers. It might be difficult to say why it was any more im-

portant to prevent restraints of trade in beer, mineral water,

leather cloth, and wire cloth than of trade in curtain shades

or glue. However this may be, the cases do not touch the

case at bar, because the same court, in Telegraph Go. v. Crane,

160 Mass. 50, 35 N. E. .98, held that fire-alarm telegraph in-

struments were articles of sufficient public necessity to render

unreasonable restraints of trade in them void, and certainly

such articles are not more necessary for public use than

water, gas, and sewer pipe.

There are other cases upon which counsel of defendants

rely, which, in our judgment, have no bearing on the issue,

or, if they have, are clearly within the rules we have already

stated. One is a case in which a railroad company made a

contract with a sleeping-car company by which the latter

agreed to do the sleeping-car business of the railway com-

pany on a number of conditions, one of which was that no

other company should be allowed to engage in the sleeping-

car business on the same line. Chicago, St. L. d: N. 0. R.

Go. V. Pullman Southern Car Co., 139 U. S. 79, 11 Sup. Ct.

490. The main purpose of such a contract is to furnish

sleeping-car facilities to the public. The railroad company

may discharge this duty itself to the public, and allow no

one else to do it, or it may hire some one to do it, and, to

secure the necessary investment of capital in the discharge
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of the duty, may secure to the sleeping-car company the

same freedom from competition that it would have itself in

discharging the duty. The restraint upon itself is properly

proportioned to, and is only ancillary to, the main purpose

of the contract, which is to secure proper facilities to the

public. Exactly the same principle applies to similarly ex-

clusive contracts with express companies, and stock-yard de-

livery companies. Express Gases, 117 TJ. S. 1, 6 Sup. Ct.

642, 628 ; Stock-Yards Go. v. Keith, 139 U. S. 128, 11 Sup.

Ct. 461 ; Butchers^ & Drovers'' Stock-Yards Go. v. Louisville

<& N. R. Go., 31 U. S. App. 252, 14 C. C. A. 290, and 67 Fed.

35. The fact is that it is quite difficult to conceive how com-

petition would be possible upon the same line of railway

between sleeping-car companies or express companies. Such

contracts involve the hauling of sleeping cars or express

cars on oach cxj^ress train, the assignment of offices in each

station, and various running arrangements, which it would

be an intolerable burden upon the railroad company to niake

and execute for two companies at the same time. And the

same is true of contracts with a stock delivery company.

The railway company could not ordinarily be expected to

have more than one general station for the delivery of cattle

in any one town. It would only be required by the nature

of its employment to furnish such facilities as were reason-

ably sufficient for the business at that place. There is hardly

more objection on the ground of public policy to such a re-

striction upon a railway company in cases like these than

there would be to a restriction upon a lessor not to allow the

subject-matter of the lease to be enjoyed by any one but the

lessee during the lease. The privilege, when granted, is

hardly capable of other than exclusive enjoyment. The pub-

lic interest is satisfactorily secured by the requirement, which

may be enforced by any member of the public, to [288>] wit,

that the charges allowed shall not be unreasonable, and the

business is of such a public character that it is entirely sub-

ject to legislative regulation in the same interest.

Having considered the cases upon which the counsel for

the defendants have relied to maintain the proposition that

contracts having no purpose but to restrain competition and

maintain prices, if reasonable, will be held valid, we must
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now pass in rapid review the cases that make for an opposite

view.

In People v. Sheldon, 139 N. Y. 251, 34 N. E. 785, all the

coal dealers in the city of Lockport, N. Y., entered into a

contract of association, forming a coal exchange to pre-

vent competition by constituting the exchange the sole au-

thority to fix the price to be charged by members for coal

sold by them, and the price was thus fixed. TJie court ap-

proved a charge to the jury that even if this was merely a

combination between independent coal dealers to prevent

competition between themselves for the due protection of the

parties to it against ruinous rivalry, and although no at-

tempt was made to charge unreasonable or excessive prices,

it was inimical to trade and commerce, whatever might be

done under it, and was within the state statute making a

conspiracy injurious to trade indictable. Said Andrews,

C. J. (page 264, 139 N. Y., and page 789, 34 N. E.) :

" If agreements and combinations to prevent competition in prices

are or may be liurtful to trade, the only sure remedy is to prohibit all

agreements of that character. If tlie validity of such an agreement
was made to depend upon actual proof of public pre.iudice or injury,

it would be very diflScult in any case to establish the invalidity', al-

though the moral evidence might be very convincing."

See, to the same effect, Judd v. Haiv^ington, 139 N. Y. 105,

34 N. E. 790; Leonard v. Poole, 114 X. Y. 371, 21 N. E. 707;

De Witt Wire-Cloth Co. v. Neu-^ Jersey Wire-Cloth Co.

(Com. PL) 14 X. Y. Supp. 277.

In Morris Run Coal Go. v. Barclay Coal Co., G8 Pa. St.

173, five coal companies controlling the bituminous coal trade

in Northern Pennsylvania agreed to allow a committee to fix

prices and rates of freight, and to fix proportion of sales by

each. Competition was not destroyed, because the anthra-

cite coal and Cumberland bituminous coal were sold in com-

petition with this coal. The association was, nevertheless,

held void, as in illegal restraint of trade and competition,

and tending to injure the public. In Nester v. Brewing Co.,

161 Pa. St. 473, 29 Atl. 102, 45 brewers in Philadelphia made

an agreement to sell beer in Philadelphia and Camden at a

certain price to be fixed by a committee of their number.

Though beer could hardly be said to be an article of prime

necessity like coal, yet, as it was an article of merchandise.
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the contract was held void, as in restraint of trade, and tend-

ing to a monopoly.

In Salt Co. V. Guthrie, 35 Ohio St. 666, the salt manufac-

turers of a salt producing territory in Ohio, with some excep-

tions, combined to regulate the price of salt by preventing

ruinous competition between themselves, and agreed to sell

only at prices fixed by a committee of their number. The
supreme court of Ohio held the contract void. Judge Mcll-

vaine, who delivered the opinion of the court, said

:

[289] " Tiie clear tendency of such an agreement is to establish a
monopoly, and to destroy competition in trade, and for that reason,

on the ground of public policy, courts will not aid in its enforcement.
It is no answer to say that competition in the salt trade was not in

fact destroyed, or that the price of the commodity was not unreason-
ably advanced. Courts will not stop to inquire as to the degree of

injury inflicted upon the public. It is enough to know that the inevi-

table tendency of such contracts is injurious to the public."

Other Ohio cases which presented similar facts, and in

which the same rule was enforced, are Emery v. Candle Co..,

47 Ohio St. 320, 24 N. E. 660, and Hoffman v. Brooks, 11

Wkly. Law Bui. 258.

In Anderson v. Jett, 89 Ky. 375, 12 S. W. 670, two owners

of steamboats running on the Kentucky river made an agree-

ment to keep up rates, and divide net profits, to prevent ruin-

ous competition and reduced rates. The contract was held

void.

In Chafin v. Brown, 83 Iowa, 156, 48 N. W. 1074, the

grocerymen in a town, in order to avoid a trade in butter

which was burdensome, agreed not to buy any butter or to

take it in trade except for use in their own families, so as to

throw the business into the hands of one man who dealt in

butter exclusively. The agreement was held invalid, because

in restraint of trade, and tending to create a monopoly.

In Craft v. McConoughy, 79 111. 346, five grain dealers in

Rochelle, 111., agreed to conduct their business as if inde-

pendent of each other, but secretly to fix prices at which they

would sell grain, and to divide profits in a certain propor-

tion. This was held void, as in restraint of trade, and tend-

ing to create a monopoly. In More v. Bennett, 140 111. 69,

29 N. E. 888, articles of association entered into by only a

part of the stenographers of Chicago to fix a schedule of

prices, and prevent competition among their members and a
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consequent reduction of prices, was held void. The court
said

:

"A combination among a number of persons engaged in a particular
business to stifle or prevent competition, and thereby to enhance or
dimmish prices to a point above or below what they would be if left
to the influence of unrestricted competition, is contrary to public
policy. Contracts in partial restraint of trade which the law sustains
are those entered into by a vendor of a business and its good will
with its vendee, by which the vendor agrees not to engage in the same
business within a limited territory ; and the restraint, to be valid, must
be no more extensive than is reasonably necessary for the protection
of the vendee in the enjoyment of the business purchased."

As already said, this case is in direct conflict with Collins

V. Locke, 4 App. Cas. 674, discussed above. To the same
effect as More v. Bennett are Ford v. Assochition, 155 111. 166,

39 N. E. 651, and Bishop v. Preservers Co., 157 111. 284, 41

N. E. 765.

In Association v. Niezerowshi, 95 Wis. 129, 70 N. W. 166,

the suit was on a note given in pursuance of the secret rules of

an association of 60 out of the 75 master masons in Milwau-
kee, by which all bids for work about to be let were first made
to the association, and the lowest bidder was then required to

add 6 per cent, to his bid, and, if the bid was more than 8 per

cent, below the next lowest bidder, more than 6 per cent.

might be added. Each member was required to pay to the

association 6 per cent, of his estimates when due, for subse-

quent distribution. In declaring the contract void, the court

said:

[290] " The combination in question is contrary to public policy, and
strikes at the interests of those of the public desiring to build, and
between whom and the association or the members thereof there exist

no contract relations."

In Vnlcan Powder Co. v. Hercules Powder Co.. 96 Cal.

510, 31 Pac. 581, four powder companies of California agreed

that each should sell at a price to be fixed by a committee of

their representatives, and should pay over to the others the

profits on any excess of sales over a fixed proportion of the

total sales. The contract was held void.

In Oil Co. V. Adoue, 83 Tex. 650, 19 S. W. 274, five owners

of cotton-seed oil mills in Texas made an agreement not to sell

at less than certain agreed prices. One guarantied profits to

the four others, and suit was brought on the guaranty. It

was held void, as restraining trade, and tending to a monop-
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oly, even though the evidence failed to establish that it

effected a monopol}'.

In dissociation v. Rock, 14 La. Ann. 168, eight commercial

firms in Xew Orleans holding a largo quantity of cotton bag-

ging entered -into an agreement by which they stipulated

that for three months no member should sell a bale except by

a '^'ote of the inajority. It was held that the contract Ava.s

' palpablj' and unequivocally a combination in restraint of

trade, and to enhance the price in the market of ah article of

primary necessity to cotton planters. Such combinations arc

contrary to public order, and cannot be enforced in a court

of justice."

In Hilton v. EcAn .y/<-//. C El. & Bl. 47, it was held that an

agreement lietwecn 18 cotton jnanufacturers to submit to the

control of a committee of their number for 12 montiis the

question as to prices to lie paid for labor and the terms of

emploj'ment, in order to resist the aggressions of an associa-

tion of workingmen, was void and unenforceable, because in

restraint of trade.

In Unmton. v. IMiiti'ljigg, G3 L. T. (N. S.) 4.55, a case in

the cfueen's bench division, before Day and Lawrence, JJ.,

the action was brought to enforce a penaltj^ under the rules

of the Bolton Mineral Water ^Manufacturers' jVssociation,

which recited that the object of the association a~\ as to main-

tain the price of mineral Avater, and bound the members for

10 years not to sell at less than 9d. a dozen bottles, or at not

less than an}' higher price fixed by the committee, on penalty

of £10 for each violation. Day, J., said:

" If Li contract for raising i>rices against the ijublic interest is a con-

tract in restraint of trade, tl:is is undpubteclly such a contract. Dur-
ing the last hundred years great changes have talsen place in the views
of the public, of the legislature, and therefore of the Judges, on the
matter, and many old-fashioned offenses have disappeared ; but the
rule still obtains that combination for the mere purpose of raising

prices is not enforceable in a court of law. This contract is illegal

in the sense of not being enforceable. It is not necessary that it

should be such as to form the ground of criminal proceedings."

In the foregoing cases the only consideration of the agree-

ment restraining the trade of one party was the agreement of

the other to the same effect, and there was no relation of part-

nership, or of vendor and vendee, or of employer and em-

ploye. "Wliere such relation exists between the parties, as
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already stated, restraints arc usually enforceable if com-
mensurate only with the reasonable pro- [291]' tection of

the covenantee in respect to the main transactions affected

by the contract. But, in recent years, even the fact that the

contract is one for the sale of property or of business and
good will, or for the making of a parlnershij) or a corpora-

tion, has not saved it from invalidity if it could be shown
that it was only part of a plan to ac(]uire all the property

used in a business by one nninagement with a view to estab-

lishing a monopoly. Such cases go a step further than those

already considered. In them the actual intent to monopolize

must appear. It is not deemed enough that the mere ten-

dency of the provisions of the contract should be to restrain

competition. In such cases the restraint of competition

ceases to be ancillary, and becomes the main purpose of the

contract, and the transfer of property and good will, or the

partnership agreement, is merely ancillary and subordinate

to that purpose. The principal cases of this class are JRirh-

ardson v. Buhl, 77 Mich. 632, 43 N. W. 1102; Arnot v. Coal

Co., 68 N. Y. 558 ; People v. Milk Exchange, U.T N. Y. 267,

39 N. E. 1062 ; Peoi^le v. Refl.nng Co., 54 Hun, 3GG, 7 N. Y.

Supp. 406; State v. NehrasJm Distilling Co., 29 Neb. 700,46

N. W. 155 ; State v. Standard Oil Co., 49 Ohio St. 137, 30

N. E. 279; Manufacturing Co. v. Klotz, 44 Fed. 721; Dis-

tilling & Cattle Feeding Co. v. Peo'ple, 156 111. 448, 41 N. E.

•188; Carhon Co. v. McMillin, 119 N. Y. 46, 23 N. E. 530;

Harrow Co. v. Hench, 83 Fed. 36; Factor Go. v. Adler, 90

Cal. 110, 27 Pac. 36 ; Lumber Co. v. Hayes, 76 Cal. 387, 18

Pac. 391.

In addition to the cases cited, there are others which sus-

tain the general principle, but in them there exists the ad-

ditional reason for holding the contracts invalid that the

parties were engaged in a quasi public employment. They

are GiUs v. Gas Co., 130 U. S. 396, 9 Sup. Ct. 553; People

V. Chicago Gas Trust Co., 130 111. 268, 22 N. E. 798 : Stock-

ton V. Railroad Co., 50 N. J. Eq. 62, 24 Atl. 964; West Va.

Transp. Co. v. Ohio River Pipe-Line Co., 22 W. Va. 600;

Hooker v. Vandewater, 4 Denio, 349; Stanton v. Allen, 5

Denio, 434 ; Railroad Co. v. Collins, 40 Ga. 582 ; flaslehurst

V. Railroad Co., 43 Ga. 13.
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Ui^on this review of the law and the authorities, we can

have no doubt that the association of the defendants, how-

ever reasonable the prices they fixed, however great the com-

petition they had to encounter, and however great the neces-

sity for curbing themselves by joint agreement from commit-

ting financial suicide by ill-advised competition, was void

at common law, because in restraint of trade, and tending to

a monopoly. But the facts of the case do not require us to

go so far as this, for they show that the attempted justifica-

tion of this association on the grounds stated is without

foundation.

The defendants, being manufacturers and vendors of cast-

iron pipe, entered into a combination to raise the prices for

pipe for all the states west and south of New York, Penn-

sylvania, and Virginia, constituting considerably more than

three-quarters of the territory of the United States, and sig-

nificantly called by the associates " pay territory." Their

joint anual output was 220,000 tons. The total capacity of all

the other cast-iron pipe manufacturers in the pay territory

was 1TO,.500 tons. Of this, 45,000 tons was the ca- [292]

pacity of mills in Texas, Colorado, and Oregon, so far re-

moved from that part of the pay territory where the demand
was considerable that necessary freight rates excluded them

from the possibility of competing, and 12,000 tons was the

possible annual capacity of a mill at St. Louis, which was

practically under the same management as that of one of

the defendants' mills. Of the remainder of the mills in pay

territory and outside of the combination, one was at Colum-

bus, Ohio, two in northern Ohio, and one in Michigan.

Their aggregate possible annual capacity was about one-

half the usual annual output of the defendants' mills. They

were, it will be observed, at the extreme northern end of

the pajr territory, while the defendants' mills at Cincinnati,

Louisville, Chattanooga, and South Pittsburg, and Annis-

ton, and Bessemer, were grouped much nearer to the center

of the pa}' territory. The freight upon cast-iron pipe

amounts to a considerable percentage of the price at which

manufacturers can deliver it at any great distance from the

place of manufacture. Within the margin of the freight

per ton which Eastern manufacturers would have to pay to
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deliver pipe in pay territory, the defendants, by controlling

tAYO-thirds of the output in pay territory, were practically

able to fix prices. The competition of the Ohio and Michi-

gan mills, of course, somewhat affected their power in this

respect in the northern part of the pay territory; but, the

further south tlie place of delivery was to be, the more com-
plete the monopoly over the trade Avhich the defendants

were able to exercise, within the limit already described.

Much evidence is adduced upon affidavit to prove that de-

fendants had no power arbitrarily to fix prices, and that

they were always obliged to meet competition. To the ex-

tent that they could not impose prices on the public in ex-

cess of the cost price of pipe with freight from the Atlantic

seaboard added, this is true; but, within that limit, they

could fix prices as they chose. The most cogent evidence

that they had this power is the fact, everj'where apparent

in the record, that they exercised it. The details of the way
' in which it \vas maintained are somewhat obscured by the

manner in which the proof was adduced in the court below,

upon affidavits solely, and v.'ithout the clarifying effect of

cross-examination, but quite enough appears to leave no

doubt of the ultimate fact. The defendants were, by their

combination, therefore able to deprive the public in a large

territory of the advantages otherwise accruing to them from

the proximity of defendants' pipe factories, and, by keeping

prices just low enough to prevent competition by Eastern

manufacturers, to compel the public to pay an increase over

what the price would have been, if fixed by competition be-

tween defendants, nearly equal to the advantage in freight

rates enjoyed by defendants over Eastern competitors. The
defendants acquired this power by voluntarily agreeing to

sell only at prices fixed by their committee, and by allowing

the highest bidder at the secret " auction pool " to become the

lowest bidder of them at the public letting. Now, the re-

straint thus imposed on themselves was only partial. It

did not cover the United States. There was not a complete

monopoly. It was tempered by the fear of competition, and

it affected only a part of the price. But this certainly does

not [293] take the contract of association out of the an-
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nulling effect of the rule against monopolies. Tn U. S. v.

E. C. ^Knight Co., 156 U. S. 1, IG, 15 Sup'. Ct. 255, Chief

Justice P^uller, in speaking for the court, said

:

"Again, all the authorities agree that, in order to vitiate a contract
or combinatiou, it is not essentia) that its result should be a complete
monopoly. It is sufficient if it really tends to that end, and to de-

prive the public of the advantages which flow from free competition."

It has been earnestly pressed upon us that the prices at

which the cast-iron pipe was sold in pay territory were rea-

sonable. A great many affidavits of purchasers of pipe in

pay territory, all drawn by the same hand or from the same

model, are produced, in which the affiants say that, in their

opinion, the prices at which pipe has been sold by de-

fendants have been reasonable. We do not think the issue

an important one, because, as already stated, we do not thinlc

that at common law there is any question of reasonableness

open to the courts with reference to such a contract. Its

tendency was certainly to give defendants the power to

charge unreasonable prices, had they chosen to do so. But,

if it were important, we should unhesitatingly find that the

prices charged in the instances which were in evidence were

unreasonable. The letters from the manager of the Chatta-

nooga foundry written to the other defendants, and discuss-

ing the prices fixed by the association, do not leave the slight-

est doubt upon this point, and outweigh the perfunctory

affidavits produced by the defendants. The cost of produc-

ing pipe at Chattanooga, together with a reasonable profit,

did not exceed $15 a ton. It could have been delivered at

Atlanta at $17 to $18 a ton, and yet the lowest price which

that foundry was permitted by the rules of the association to

bid was $24.25. The same thing was true all through pay

territory to a greater or less degree, and especially at "re-

served cities."

Another aspect of this contract of association brings it

within the term used in the statute, " a conspiracy in re-

straint of trade." A conspiracy is a combination of two or

more persons to accomplish an unlawful end by lawful

means or a lawful end by unlawful means. In the answer

of the defendants, it is averred that the chief way in which

cast-iron pipe is sold is by contracts let after competitive
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bidding in-vited by the intending purchaser. It would have

much interfered with the smooth working of defendants'

association had its existence and purposes become known to

the public. A part of the plan was a deliberate attempt to

create in the minds of the members of the public inviting

bids the belief that competition existed between the defend-

ants. Several of the defendants were required to bid at

every letting, and to make their bids at such prices that the-

one already selected to obtain the contract shovild have the

lowest bid. It is well settled that an agreement between in-

tending bidders at a public auction or a public letting not to

bid against each other, and thus to prevent competition, is a

fraud upon the intending vendor or contractor, and the en-

suing sale or contract will be set aside. Breslin v. Brown,

24 Ohio St. 565; Atcheson v. Blallon, 43 N. Y. 147; Loyd v.

Malone, 23 111. 41 ; Wooton v. Hinlde, 20 Mo. 290 ; Phippen

V. Stickney, 3 Mete. (Mass.) 384; Kearney v. Taylor, 15

How. 494, [294] 519; Wilbur v. How, 8 Johns. 444; Han-

nah V. Fife, 27 Mich. 172 ; Gihhs v. Smith, 115 Mass. 592

;

Swan V. Ghorpenning, 20 Cal. 182; Gardiner v. Morse, 25

Me. 140; Ingram v. Ingram, 49 N. C. 188; Brisbane v.

Adams, 3 N. Y. 129 ; Woodruff v. Berry, 40 Ark. 251 ; Wald,

Pol. Cont. 310, note by Mr. Wald, and cases cited. The case

of Jones V. North, L. K. 19 Eq. 426, to the contrary, cannot

be supported. The largest purchasers of pipe are municipal

corporations, and they are by law required to solicit bids for

the sale of pipe in order that the public may get the benefit

of competition. One of the means adopted by the defend-

ants in their plan of combination was this illegal and fraudu-

lent effort to evade such laws, and to deceive intending pur-

chasers. No matter what the excuse for the combination by

defendants in restraint of trade, the illegality of the means

stamps it as a conspiracy, and so brings it within that term

of the federal statute.

The second question is whether the trade restrained by the

combination of the defendants was interstate trade. The

mills of the defendants were situated, two in Alabama, two

in Tennessee, one in Kentucky, and one in Ohio. The m-

variable custom in sales of pipe required the seller to deliver

the pipe at the place where it was to be used by the buyer.
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and to include in the price the cost of delivery. The con-

tracts, as the answer of the defendants avers, were invariably

made after public letting at the home, and in the state, of

the buyer. The pay territory, sales in which it was the pro-

fessed object of the defendants to regulate by their contract of

association, included 36 states. The cities which were espe-

cially reserved for the benefit of the defendants were Atlanta

and Anniston, reserved to the Anniston mill, in Alabama;

New Orleans and Chattanooga, reserved to the Chattanooga

mill, in Tennessee; St. Louis and Birmingham, reserved to

the Bessemer mill, in Alabama ; Omaha, reserved to the

South Pittsburg mill, in Tennessee; Louisville, Xew Albany,

and Jeffersonville, reserved to Dennis Long & Co., of Louis-

ville; and Cincinnati, Newport, and Covington, reserved

to the Addyston mill, in Ohio. Under the agreement,

every request for bids from any place, except the reserved

cities, sent to any one of the defendants, was submitted to

the central committee, who fixed a price, and the contract

was awarded to that member who would agree to pay for

the benefit of the other members of the association the

largest " bonus." In the case of the reserved cities, the

successful bidder having been already fixed, the association

determined the price and bonus to be paid. The contract of

association restrained every defendant except the one se-

lected to receive the contract from soliciting (in good faith)

or making a contract for pipe with the intending purchaser

at all, and restrained the defendant so selected from making

the contract except at the price fixed by the committee. In

cases of pipe to be purchased in any state of the 36 in pay

territory, except 4, each one of the defendants, by his con-

tract of association, restrained his freedom of trade in re-

spect to making a contract in that state for the sale of pipe

to be delivered across state lines; five of them agreeing not

to make such a contract at all, and the sixth agreeing not to

make the contract below a fixed price. With respect to sales

in Ohio, Kentucky, [295] Tennessee, and Alabama, the effect

of the contract of association was to bind at least three,

sometimes four, and sometimes five, of the defendants not

to make a contract at all in those states for the sale and
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delivery of pipe from another state; and if the job were
assigned, as it might be, to one living in a different state from
the place of the contract and delivery, its effect would be to

bind him not to sell and deliver pipe across state lines at less

than a certain price. It thus appears that no sale or pro-

posed sale can be suggested within the scope of the contract

of association with respect to which that contract did not

restrain at least three, often four, more often five, and usually

all, of the defendants in the exercise of the freedom, which

but for the contract would have been theirs, of selling in one

state pipe to be delivered from another state at any price they

might see fit to fix. Can there be any doubt that this was a

restraint of interstate trade and commerce? Mr. Justice

Field, in County of MoMe v. Kimball, 102 U. P. 691, G»6,

said:

" Commerce with foreign countries and among the states, strictly

considered, consists in intercourse and traffic, and the transportation

and transit of persons and property, as well as the purchase, sale, and
exchange of commodities.''

In RohUns v. Tradng Dist., 120 U. S. 489, 7 Sup. Ct. 592,

a law of Tennessee, which imposed a tax on all " drumraers "

who solicited orders on samples, was held unconstitutional

in so far as it applied to the drummer of an Ohio firm, who

was soliciting orders for goods to be sent from Ohio to pur-

chasers in Tennessee, on the' ground that it was a tax on in-

terstate commerce. In delivering the opinion of the court in

that case, Mr. Justice Bradley said (page 497, 120 IT. S.

and page 596, 7 Sup. Ct.) that a tax on the sale of goods, or

the offer to sell them before they are brought into the state.

was clearly a tax on interstate commerce. He further said

:

" The negotiation of sales of goods which are In another state, for

the puipose of introducing them into the state in which the negotia-

tion is made, is interstate commerce."

The principle thus announced has been reaffirmed by the

court in Corson v. Maryland, 120 U. S. .602, 7 Sup. Ct. 655 ;
in

Asher V. Texas, 128 U. S. 129, 9 Sup. Ct. 1; in Stoutenhurgh

V. Hennick, 129 U. S. 141, 9 Sup. Ct. 256; and in Breiimu, v.

City of Titusville, 153 U. S. 289, 14 Sup. Ct. 829. The point

of these cases' was emphasized by the distinction taken in

Emert v. Missouri, 156 U. S. 296, 15 Sup. Ct. 367, in which
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the validity of a laAv of Missouri, imposing a tax on peddlers,

-^'.as in question. The plaintiff in error, convicted under the

law of failure to pay the tax, was the selling agent of a New
Jersey seAving machine manufacturing company, who carried

the machine for sale with him in his wagon. It was held

that in such a case, the machine having become part of the

mass of property in the state, the tax on the peddler was
not a tax on inter.-;tate commerce.

If, then, the soliciting of orders for, and the sale of, goods

ill one state, to be delivered from another state, is interstate

commerce in its strictest and highest sense,—such that the

states are excluded by the federal constitution from a right

to regulate or tax the same,—it seems clear that contracts iii

restraint of such solicita- [296] tions, negotiations, and

sales are contracts in restraint of interstate commerce. The
anti-trust law is an effort by congress to regulate interstate

commerce. Such commerce as the states are excluded from

burdening or regulating in any way by tax or otherwise,

because of the power of congress to regulate interstate com-

merce, must, of necessity, be the commerce which congress

may regulate, and which, by the terms of the anti-trust law,

it has regulated. We can see no escape from the conclu-

sion, therefore, that the contract of the defendants was in

restraint of interstate commerce.

The learned judge who dismissed the bill at the circuit was

of opinion that the contract of association only indirectly

affected interstate commerce, and relied chiefly for this con-

clusion on the decision of the supreme court in the case of

V. 8. V. E. G. Knight Co., 156 U. S. 1, 15 Sup. Ct. 249. In

that case the bill filed under the anti-trust law sought to

enjoin the defendants from continuing a union of substan-

tially all the sugar refineries of the country for the refining of

raw sugars The supreme court held that the monopoly

thus effected was not within the law, because the contract or

agreement of union related only to the manufacture of refined

sugar, and not to its sale throughout the country ; that manu-

facture preceded commerce, and although the manufacture

under a' monopoly might, and doubtless would, indirectly af-

fect both internal and interstate commerce, it was not within

the power of congress to regulate manufactures within a state
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on that ground. The case arose on a bill in equity filed by
the United States under the anti-trust act, praying for relief
in respect of certain agreements under which the American
Sugar-Refining Company had purchased the stock of four
Philadelphia sugar-refining companies with shares of its own
stock, whereby the American Company acquired nearly com-
plete control of the manufacture of refined sugar in this

country. The relief sought was the cancellation of the
agreements of purchase, the redelivery of the stock to the
parties respectively, and an injunction against the further
performance of the agreements and further violations of
the act. The chief justice, in delivering the judgment of
the court, said

:

"The argument is that the power to control the mfinufacture of
refined sugar is a monopoly over a necessity of life, t-o the eninvinient
of which by a large part of the population of the United States inter-
state commerce is indispensable, and that, therefore, the general gov-
ernment, in the exercise of the power to regulate commerce, may
repress such monopoly directly, and set aside the instruments whicli
have created it. * * * Doubtless the power to control the manu-
facture of a given thing involves in a certain f-ense the control of its

disposition, but this is a secondary, and not the primary, sense; and,
although the exercise of that power may result in bringing the opera-
tion of commerce into play, it does not control it, and it affects it only
incidentally and indirectly. Commerce succeeds to manufacture, and
Is not a part of it. The power to regulate commerce is the power to
prescribe the rule by which commerce shall be governed, and is a

power independent of the power to suppress monopoly. But it may
operate in repression of monopoly whenever that comes within the
rules by which commerce is governed, or whenever the transaction is

itself a mono]">oly of commerce. * * * The regulation of commerce
applies to the subjects of commerce, and not to matters of internal
police. Contracts to buy, sell, or exchange goods to be transported
among the several states, the transportation and its instrumentalities,
and articles bought, sold, or exchanged for the purpose of such
transit among the states, or put in the way of transit, may he regu-
lated ; but this is because they form part of interstate trade or com-
merce. The fact [297] that an article is manufactured for export
to another state does not of itself make it an article of interstate
commerce, and the intent of the manufacturer does not determine
the time when the article or. product passes from the control of the
state, and belongs to commerce."

The chief justice then refers to the prior case of Coe v.

Errol, 116 U. S. 517, 6 Sup. Ct. 475, in which it was held that

logs were not made subjects of interstate commerce by the

mere intent of the owner to ship them into another ; tate, so

that state taxation upon them could be regarded as a burden

upon interstate commerce, until that intent had been carried

so far into execution that " they had commenced their final
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movement from the state of their origin to that of their desti-

nation." Kidd V: Pearson, 128 U. S. 1, 9 Sup. Ct. 6, is also

referred to. In that case it was held that a law of Iowa,

which forbade the manufacture of spirituous liquor except

for certain purposes, was not in conflict with the commerce
clause of the federal constitution, although it appeared by

proof that the liquor was to be manufactured only with in-

tent to ship the same out of the state. The chief justice fur-

ther said

:

" It was in the light of well-settled principles that the act of July 2,

1890, was framed. Congress did not attempt thereby to assert the
power to deal with monopoly directly as such ; or to limit and restrict

the rights of corporations created by the states or the citizens of the
states in the acquisition, control, or disposition of property ; or to reg-

ulate or prescribe the price or prices at which such property or the
productsjhereof should lie sold ; or to make criminal the acts of per-
sons in the acquisition and control of property which the states of
their residence or creation sanctioned or permitted. Aside from the
provisions applicable where congress might exercise municipal power,
what the law struck at was combinations, contracts, and conspiracies
to monopolize trade and commerce among the several states or with
foreign nations ; but the contracts and acts of the defeudants related
exclusively to the acquisition of the Philadelphia refineries and the
business of sugar refining in Pennsylvania, and bore no direct relation

to commerce between the states or with foreign nations. The object
was manifestly private gain in the manufacture of the commodity, but
not through the control of interstate or foreign commerce. * * *

There was nothing in the proofs to indicate any intention to put a re-

straint upon trade or comn;erce, and the fact, as we have seen, that
trade or commerce might be Indirectly affected, was not enough to

entitle complaints to a decree."

We have thus considered and quoted from the decision in

the Knight Case at length, because it was made the principal

ground for the action of the court below, and is made the

chief basis of the argument on behalf of the defendants here.

It seems to us clear that, from the beginning to the end of

the opinion, the chief justice draws the distinction between

a restraint u]3on the business of manufacturing and a re-

straint upon the trade or commerce between the states in the

articles after manufacture, with the manifest purpose of

showing that the regulating power of congre.-s under the

constitution could affect only the latter, while the former was

not under federal control, and rested wholly with the states.

Among the subjects of commercial regulation by congress,

he expressly mentions ' contracts to buy, sell, or exchange

goods to be transported among the several states," and leaves
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it to be plainly inferred that the statt;te does embrace com-
binations and conspiracies which ha,ve for their object to re-

strain, and which necessarily operate in restraint of, the

freedom of such contracts. The citation of the case of Coe v.

[298] Errol was apt to show that merchandise, before its

shipment across state lines, was not within the regulating

power of congress, and, a fortiori, that its manufacture was
not; while Kidd v. Pearson clearly made the distinction

between the absence of power in congress to control manufac-
turing merely because the manufacturer intends to add to

interstate commerce with the product, and the power which

congress has to prevent obstructions to interstate trans-

portation in the product when made. But neither of these

cases controls the one now under consideration. The subject-

matter of the restraint here was not articles of merchandise

or their manufacture, but contracts for sale of such articles

to be delivered across state lines, and the negotiations and

bids preliminary to the making of such contracts, all of

which, as we have seen, do not merely affect interstate com-

merce, but are interstate commerce. It can hardly be said

that a combination in restraint of what is interstate com-

merce does not directly affect and burden that commerce.

The error into which the circuit court fell, it seems to us, was

in not observing the difference between the regulating power

of congress over contracts and negotiations for sales of

goods to be delivered across state lines, and that over the

merchandise, the subject of such sales and negotiations.

The goods are not within the control of congress until they

are in actual transit from one state to another. But the

negotiations and making of sales Avhich necessarily involve

in their execution the delivery of merchandise across state

lines are interstate commerce, and so within the regulating-

power of congress even before the transit of the goods in

performance of the contract has begun.

The language of the chief justice in the last passages quoted

above from his opinion, upon which so much reliance was

placed by the circuit court and the defendants' counsel at

the bar, is to be interpreted by the facts of the case before the

court. The statement in the opinion that congress did not
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intend by the anti-trust act to limit and restrict the rights of

persons and corporations in the mere acquisition, control, or

disposition of property, or to regulate the prices at which
such property should be sold, or to make criminal the acts

of persons or corporations in the acquisition and control of

property which the states of their residence or creation sanc-

tioned or permitted, does not imply that congress did not

intend to strike down any combination which had for its

object the restraint and attempted monopoly of trade and

commerce among a given number of states in specified articles

of commerce, and the resulting power to regulate prices

therein. The obstacle in the way of granting the relief

asked in U. S. v. E. 0. Knight Co. was (to use the language

of the chief justice) that " the contracts and acts of the de-

fendant related exclusively to the acquisition of the Phila-

delphia refineries, and the business of sugar refining in

Pennsylvania, and bore no direct relation to commerce be-

tween the states or with foreign nations." The supreme

court distinctly adjudged that " what the law struck at was
combinations, contracts, and conspiracies to monopolize trade

and commerce among the several states or with foreign na-

tions." That the defendants in the present case combined

and contracted with each other for the purpose of restraining

trade [399] and commerce among the states covered by their

agreement, in the articles manufactured by them, is too

clear to admit of dispute. In the E. C. Knight Co. Case

there was, the supreme court said, " nothing iii the proofs

to indicate any intention to put a restraint upon trade or

commerce." In the present case the proofs show that no

one of the companies in this pipe-trust combination was al-

lowed to send its goods out of the state in which they were

manufactured except upon the terms established by the agree-

ment. Can it be doubted that this was a direct restraint

upon interstate commerce in those goods? To give the lan-

guage of the opinion in the Knight Case the construction

contended for by defendants would be to assume that the

court, after having in the clearest waj^ distinguished the

case it was deciding from a case like the one at bar, for the

very purpose of not deciding any case but the one before it,

then proceeded to confuse the cases bj' using language which
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decided both. We cannot concur in such an interpretation of

the opinion.

Counsel for the defendants also find in the language of

Mr. Justice Pecliham, in the case of U. S. v. Trans-BIissouri

Freight Ass\ 166 U. S. 290, 313, 326, 17 Sup. Ct. .540, an
argument against our conclusion in this case. The question

in that case was whether the anti-trust act applied to rail-

road companies which combined in establishing traffic rates

for the transportation of persons and property. It was vig-

orously contended on behalf of the railroad companies that

the act was never intended to apply to them, because con-

gress had already provided for their regulation by the inter-

state commerce law. In meeting this position, Mr. Justice

Peckham used the following language (page 313, 166 U. S.,

and page 548, 17 Sup. Ct.) :

" We have held that the trust act did not apply to a company engaged
in one state in the refinins: of sugar under circumstances detailed in

the case of V. .?. v. E. C' Knight Co., 156 U. S. 1, 15 Sup. Ct. 249,
because the refining of sugar under those circumstances bore no dis-

tinct relation to commerce between the states or with foreign nations.

To exclude agreements as to rates by competing railroads for the
transportation of articles of commerce between the states would leave
little for the act to take effect upon."

Again, upon page 326, 166 IT. S., and page 553, 17 Snp.

Ct., Justice Peckham repeats the same idea:

" In the Knight Co. Case, supra, it was said that this statute ap-

plied to monopolies in restraint of interstate or international trade or

commerce, and not to monopolies In the manufacture even of a neces-

sary of life. It is readily seen from these cases that, if the act does
not apply to the transportation of commodities by railroads from one
state to another or to foreign nations, its application is so greatly

limited that the whole act jnight as well be held inoperative."

This is not a declaration that cases might not arise within

the statute which Avere not combinations of conimon carriers

in relation to interstate transportation. The language used

means nothing more than that, if such combinations were

excluded from the effect of the act, the great and manifest

scope for the operation of a federal statute on such a subject

would be denied to it. To give the language more weight

would be to violate the first canon for the construction of a

judicial opinion laid down by Chief Justice Marshall in

Cohens v. Virginia, 6 Wheat. 264, 340, 399

:

[300] " It is a maxim, not to be disregarded, that general expressions

in every opinion are to be taken in connection with the case in which
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those expressions are used. If they go beyond the case, they may be
re.spected, but ought not' to control the judgment in a subsecinent suit

when the very point is presented for decision. The reason for this

maxim is obvious. The question actually before the court is investi-

gated with care, and considered in its full extent. Other principles

which may serve to illustrate it are considered in their relation to the
case decided, but their possible bearing on all cases is seldom com-
pletely investigated."

In re Greene, 52 Fed. 104, cited for the defendants, is to be

distinguished from the case at bar in exactly the same way as

the Knight Co. Case. The indictment against Greene, drawn

under the anti-trust act, charged him wdth being a member
of a combination to acquire possession and control of 7;") per

cent, of the distilleries of the country, for the purpose of

fixing the price of whislty, and controlling the trade in it

between the states. The iimnediate object of the combination

was a monopoly in manufacture. The effect upon interstate

trade in whisk}' was as indirect as was the monopoly of the

refining of sugar in the Knight Co. Case upon interstate

trade in that article.

The case of Diteher Watch Case Mfg. Co. v. E. Howard
Watch cO Clod- Co., 35 U. S. App. 16, 14 C. C A. 14, and 66

Fed. 637, cannot be regarded as an authority upon either of

the questions considered in this case, because of the division of

opinion iunong the judges. It was a suit brought by a watch

manufacturing companj' against 20 other comj^anies to re-

cover damages for a boycott of the plaintiff. The averment

was- that the defendants had agreed not to sell any goods

manufac;tured by them to any person dealing with the plain-

tiff', and had caused this to be known in the trade, and that

thejr fixed an arbitrary price for the sale of their goods to

the public, and, because plaintiff's competition interfered

with their maintaining this price, they Avere using the boycott

against plaintiff, to stifle competition. The pleadings were

not drawn Avith care to bring the case within the anti-trust

law. The questions arose on demurrer to the bill. Judge

Lacombe held that the facts stated gave rise to no cause of

action; Judge Shipman held that the averments were not

sufficient to show that the trade restrained was interstate;

and Judge Wallace dissented, on the ground that a cause of

action was sufficiently stated, and that the restraint was upon
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interstate commerce. These varying vie^vs decided (he case,
but they certainly furnish no precedent or authority.

There is one case which seems to be quite like the one at
bar. It is the case of U. S. v. Jellico Mountain Coal di Cohe
Co., 46 Fed. 432, a decision b.v Judge Key at the circuit. The
o^Yners of coal mines in Kentucky entered into, a contract of
association Avith coal dealers in Nashville, by which they
agreed that the mine owners khould only sell to dealers who
were members, and the members should only buy from mine
owners who were members, and that the dealers should sell

at certain fixed prices, of which the mine owners should re-

ceive a proportionate part, after payment of freight, and
that prices might be raised by a vote of the association, in

Avhich case the addition to the price should be divdded between
the dealers and [301] the mine owners. The contract recited

that it was intended to establish and maintain the price of

coal at Xashville. It was held to be an attempt to create a

monopoly in the interstate trade in coal between Kentucky
and Nashville, Tenn., and it was enjoined.

It is pressed upon us that there was no intention on the

part of the defendants in this case to restrain interstate com-
merce, and in several affidavits the managing officers of the

defendants make oath that they did not know what inter-

state commerce was, and, therefore, that they could not have

combined to restrain it. Of course, the defendants, like

other persons subject to the law, cannot plead ignorance of

it as an excuse for its violation. They knew that the combi-

nation they were making contemplated the fixing of prices

for the sale of pipe in 36 different states, and that the pipe

sold would have to be delivered in those states from the 4

states in which defendants' foundries were situate. They
knew that freight rates and transportation were a most im-

portant element in making the price for the pipe so to be

delivered. They charged the successful bidder with a bonus

to be paid upon the shipment of the pipe from his state to

the state of the sale. Under their first agreement, the bonus

to be paid by the successful bidder was varied according to

the state in which the sale and delivery were to be made. It

seems to us clear that the contract of association was on its

face an extensive scheme to control the whole commerce
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among 36 states in cast-iron pipe, and that the defendants

were fully aware of the fact whether they appreciated the

application to it of the anti-trust law or not.

Much has been said in argument as to the enlargement of

the federal governmental functions in respect of all trade

and industry in the states if the view we have expressed of

the application of the anti-trust law in this case is to prevail,

and as to the interference which is likely to follow with the

control which the states have hitherto been understood to have

over contracts of the character of that before us. We do not

announce any new doctrine in holding either that contracts

and negotiations for the sale of merchandise to be delivered

across state lines are interstate commerce (see cases above

cited) , or that burdens or restraints upon such commerce con-

gress may pass appropriate legislation to prevent, and courts

of the United States may in proper proceedings enjoin. In re

Dehs, 158 U. S. 564, 15 Sup. Ct. 900. If this extends federal

jurisdiction into fields not before occupied by the general

government, it is not because such jurisdiction is not within

the limits allowed by the constitution of the United States.

The prayer of the petition that pipe in transportation un-

der the contract of association be forfeited in a proceeding

in equity like this is, of course, improper, and must be denied.

The sixth section of the anti-trust act, after providing that

property owned and in transportation from one state to

another or to a foreign country under a contract inhibited

by the act " shall be forfeited to the United States," contin-

ues " and may be seized and condemned by like proceedings

as those provided by law for the forfeiture, seizure and con-

demnation of property imported into the United States con-

trary to law." This requires a like procedure to that pre-

scribed in sections [302] 3309-3391, Eev. St., and involves a

trial by jury. The only remedy which can be afforded in this

proceeding is a decree of injunction.

For the reasons given, the decree of the circuit court dis-

missing the bill must be reversed, with instructions to enter

a decree for the United States perpetually enjoining the

defendants from maintaining the combination in cast-iron

pipe described in the bill, and substantially admitted in the

answer, and from doing any business thereunder.
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[465] MOORE v. UNITED STATES.

(Circuit Court of Appeals, Eiglitli Circuit. February 14, 1898)

[85 Fed., 465.]

JXTBISDICTION OF FeDERAI, COUETS—ADMISSION OP TEREITOBY A3 STATE

—

Statute.—In 1895 tlie plaintiff iu error was indicted, with others,

in a district court of the territory of Utah, under section 3 of the

act of July 2, 1890 (26 Stat. 209), which declares illegal "every
* * * combination * * * in restraint of trade or commerce in

any territory." In January, 1896, Utah was admitted as a state,

and thereafter the case was transferred to the federal court for the

district of Utah, where, after hearing on demurrer to the indictment,

the plaintiff in error was tried and convicted. Held, on writ of

error, that neither under the act of congress authorizing Utah to

form a state government (28 Stat. Ill, 112), nor the constitution of

Utah (article 24, § 7), nor by other legislation, was jurisdiction con-

ferred upon the federal court to proceed with the case."

Same.—Held, further, that the case did not come within the provisions

of Rev. St. § 13, regulating the effect of the repeal of statutes, for

the admission of Utah as a state did not operate to repeal the act of

July 2, 1890, which still applies to the territories of the United

States.

In Error to the Circuit Court of the United States for the

District of Utah.

R. Harhness, George Sutherland, and Waldemar Van Oott,

for plaintiff in error.

/. W. Judd, United States Attorney, and W. L. Maginnis,

Assistant United States Attorney.

Before Brewer, Circuit Justice, Sanborn, Circuit Judge,

and RiNER, District Judge.

RiNER, District Judge.

November 4, 1895, the plaintiff in error, with others, was

indicted in the district court within and for the Third judi-

cial district of the territory of Utah, Salt Lake county, for

unlawfully engaging in a combination in restraint of trade

and commerce in that territory. The indictment charged

that the defendants therein named, " on the 22d day of Octoj-

o Syllabus copyrighted, 1898, by West Publishing Co.
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ber in the year of our Lord 1895, in the district and territory

aforesaid, and within the jurisdiction of this court, did will-

fully and unlawfully engage in a combination in restraint of

trade and commerce in said territory in this: That the said

defendant E. L. Carpenter, being then and there the agent

in Salt Lake Cit}^ Salt Lake county, territory of Utah, of

the Pleasant Valley Coal Company, a corporation engaged in

mining coal, and selling the same at wholesale to dealers in

coal in said Salt Lake City, and the said defendant F. H.

Jiloore, being then and there the agent of the Union Pacific

Coal Company, a corporation engaged in mining coal and sell-

ing the same at wholesale to dealers in coal in said Salt Lake

Citj^, and each and all of the said defendants other than said

Carpenter and said Moore being then and there engaged in

the business of buying coal and selling the same at retail in

said Salt Lake City, and each and all of said defendants

except said Carpenter and said Moore being then and there

members of an association designated and known as the Salt

Lake [466] Coal Exchange, said Salt Lake Coal Exchange

being a voluntary association of nearly all of the dealers in

coal at retail in said Salt Lake City, and not a corporation;

each and all of the defendants did then and there combine

together to prevent any person engaged in the business of

buying coal and selling the same at retail in said Salt Lake

City, and not a member of said exchange, and any person

desiring to engage in such business in said city, and not a

member of the said coal exchange, from purchasing coal

from said Union Pacific Coal Company and from the said

Pleasant Valley Coal Company at as low a price as that for

which the same kind of coal was being sold by said corpora-

tions to members of said Salt Lake Coal Exchange, and to

make the price of coal from such corporations to dealers in

coal at retail in said city, and persons desiring to engage in

dealing in coal at retail in said city, who are not members of

said exchange, so great as to prohibit and prevent them pur-

chasing coal of said corporations, and selling the same at

retail in said city, and to unlawfully raise, augment, and in-

crease the price of coal at retail in said Salt Lake City, and

to destroy free competition in the sale of coal in said city, and

to compel the consumers of coal in said city to pay therefor
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the prices fixed by the said coal exchange ; that in pursuance of

said combination said F. H. Moore, as agent of said Union Pa-
cific Coal Company, did on the 23d day of October, 1895, re-

fuse to sell to one T. P. Lewis, who was then and there desir-

ous of engaging in the business of buying coal and selling the

same at retail in said Salt Lake City, and who was not a

member of said coal exchange, a carload of what is known as

' Kock Springs coal,' which said Moore, as said agent, was
selling to the members of the said coal exchange in car-load

lots at three and 'Vj„„ dollars ($3.75) a ton, except at the

price of five ($5) dollars per ton, which was then the retail

price of said coal in said city, and refused to sell said coal

at all except to the members of said exchange; and in pur-

suance of said combination the said Carpenter, as agent of

said Pleasant Valley Coal Company, in said county, on the

said 23d day of October, 1895, refused to sell to said T. P.

Lewis, who was then and there desirous of engaging in the

business of buying coal and selling the same at retail in said

Salt Lake City, and who was- not a member of said exchange,

a car load of coal, said Carpenter having said coal for sale

as said agent, for the reason that said Lewis was not a mem-
ber of said exchange,—against the peace, and contrary to the

form of the statutes of the United States in such case made

and provided." December 14, 1895, the defendants were ar-

raigned in the territorial court, and severally pleaded not

guilty to this indictment. January 4, 1896, Utah was ad-

mitted into the Union as a state upon an equal footing with

the original states. President's Proclamation, 29 Stat. 87G.

Thereafter this case was transferred to the circuit court of

the United States for the district of Utah. November 11,

1896, the defendants obtained leave of court (counsel for the

United States consenting thereto) to withdraw their pleas

of not guilty theretofore entered in the territorial court, and

to file a demurrer to the indictment upon the grounds (1)

that the indictment charged no offense; (2) that it set out

no means by which the alleged combination was to [407]

be effected; (3) for the reason that it stated no act or fact

to show that the alleged combination was in restraint of

trade; (4) that the acts charged as overt acts were not shown
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to be in pursuance of any means to be employed
; (5) that the

prosecution had abated by the admission of the territory of

Utah as a state. The demurrer was, as the record shows,

sustained to that part of the indictment which charges a

combination to raise the price of coal in Salt Lake City, and

was overruled as to the remainder of the indictment. There-

upon each of the defendants entered a plea of not guilty, and

on the day following—November 12, 1896—the case was
tried, the trial resulting in a verdict of guilty as to all of the

defendants. The bill of exceptions shows that when the

testunony was concluded, and before the argument to the

jury began, the defendants requested the court to instruct

the jury to return a verdict of not guilty. This request was
overruled by the court, and the defendants excepted. Mo-
tions in arrest of judgment and for a new trial were sever-

ally made and overruled, and on the 19th of November, 1896,

the plaintiff in error was sentenced, by the court, to pay to

the United States the sum of $200 as a fine, and one-half of

the costs of the case, taxed at $88.60. He thereupon sued out

this writ of error.

No questions in relation to combinations or conspiracies in

restraint of interstate trade or commerce, or trade or com-

merce between one territory and another territory, or between

a territory and a state, or between a state or a territory and

a foreign nation, arise in this case. The indictment seeks

only to charge the defendants with unlawfully entering into

a combination in restraint of trade and commerce in the ter-

ritory of Utah, and is based upon the following provision of

an act of congress, entitled "An act to protect trade and com-

merce against unlawful restraints and monopolies," approved

July 2, 1890

:

" Sec. 3. Every contract, combination in form of trust or otherwise,
or conspiracy, in restraint of trade or connnerce in any territory of tlie

United States * « * is hereby declared illegal. * * *" 26 U. S.

Stat. 209.

While the constitution confers upon congress the power
" to dispose of and make all needful rules and regulations re-

specting the territory or other property of the United

States," and " to regulate commerce with foreign nations and

among the several states and with the Indian tribes," it does
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not confer upon it the power to regulate trade or commerce
within a state, or to legislate in respect thereto; wherefore
the provision of the statute above quoted is confined to con-
tracts or combinations in restraint of trade in a territory.

The plaintiff in error now insists that the provision of sec-

tion 3 of the act under which this indictment was found be-

came inoperative in Utah when Utah was admitted into the

Union as a state, and that the circuit court for that district

had no jurisdiction to proceed in the case. The courts of the

United States being courts of limited jurisdiction, with
power to take cognizance of matters civil or criminal only as

the power so to do is conferred upon them by statute, it be-

comes important to determine at the outset whether the cir-

cuit court had jurisdiction to try the offense with which the

plaintiff in error stands charged in this indictment. When
Utah was admitted [468] into the Union as a state on an
equal footing with the original states, the territorial govern-

ment within the boundaries of the new state was at an end.

Its civil and political powers were transferred to other offi-

cers; those of peculiarly internal character to officers of the

new state ; those which bore any relation to the national sys-

tem of government, of which the state formed a part, to

officers holding commissions under that system, and possess-

ing only the powers derived from their commissions. As one

of the states of the Union and in virtue of that character

forming one of the disti'icts of the United States, the district

of Utah, and the circuit court sitting in that district, would

possess no peculiar jurisdiction or authority ; none which did

not appertain to other districts and the circuit courts having

cognizance of matters within those districts. In the case be-

fore us the plaintiff in error was tried and convicted, in the

circuit court of the United States for the District of Utah,

upon an indictment charging him with the violation of an act

of congress defining an offense which was an offense only

when the agreement or combination complained of related to

trade or commerce in a territory. The indictment was re-

turned by a territorial grand jury, and filed in a territorial

court during the existence of a territorial form of govern-

ment. If, therefore, the circuit court possessed power and

authority to try this case, it was because of the existence of
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legislation continuing the provision of the statute defining

the oiTense set out in the indictment in force after the admis-

sion of the state, and specially conferring upon the circuit

court for that district jurisdiction in such cases. That there

can be no valid judgment pronounced upon conviction in a

criminal case, unless the law creating the offense be at the

time in existence, is well settled. The Irresistible, 7 Wheat.

551; U. S. V. Tynen, 11 Wall. 95. In Yeaton v. U. S., 5

Cranch, 281, Chief Justice Marshall said

:

_ " It lias been Ions settled on general principles that, after tlie ex-

piration or repeal (if a law, no penalty can be enforced nor punishment
inflicted for violations of the law committed while it was in force,

unless some special provision be made for that purpose by statute."

By its terms, the provision of the statute under which this

indictment was found applies only to the territories of the

United States, and, while it may yet bs in full force within

the territories, it is clear that no prosecution could be main-

tained under it for entering into a combination or conspiracy

in restraint of trade in Utah after the date of her admission

as a state. Permoli v. First Municipality, 3 How. 589.

"WTien Utah became one of the states of the Union, this

.statute ceased to be in force within its boundaries, unless,

by appropriate legislation, it was continued in force for the

purpose of prosecuting violations thereof committed during

the existence of a territorial form of government.

The act of congress authorizing Utah to form a state gov-

ernment, after providing that the state of Utah should con-

stitute one judicial district, to be called the " District of

Utah," and providing the time and place for hoiding the

circuit and district courts of the United States therein, and

conferring upon the circuit and district courts for that dis-

trict, and the judges thereof, the same powers and jurisdic-

[4G9] tion, and requiring them to perform the same duties,

possessed and required to be performed by the other circuit

and district courts and judges of the United States, also pro-

vided :

" That the convention herein provided for shall have the power to

provide, by ordinance, for the transfer of actions, cases, proceedings,
and matters peiidin;; in tile supreme or district courts of the territory
of T'tah at the time of the admission of said state into the Union, to

such courts as shall be e.stablislied under the constitution to be thus
formed, or to the circuit or district court of the United States for the
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district of Utali
:
and no indictment, action, or proceeding shall abate

by reason of any cliange in tlie courts, but sliall be proceeded with in
the state or United States courts according to the laws thereof,
respectivel.v."

"And tlie laws of the United States shall have the same force and
efifect within the said state as elsewhere within the United States"
28 Stat. Ill, 112.

Under the authority conferred upon the constitutional

convention by the enabling act, a schedule annexed to the

constitution of the state provided that:

"All actions, causes, proceedings and matters which shall be pend-
ing in the district courts of the territory of Utah, at the time of the
admission of the state into the Union, whereof the United States
circuit and district courts might have had jurisdiction had there been
a state government at the time of the commencement thereof, respec-
tively, shall be transferred to the proper United States circuit and
district courts, respectively, and oil files, records, indictments and
proceedings relating thereto, shall be transferred to said United
States courts." Const. Utah, art. 24, § 7.

The above provisions of the enabling act and the schedule

comprise the legislation relating to the transfer and trial of

cases pending in the district courts of the territory at the

time Utah was admitted as a state, and for the continuation

of the laws of the United States therein after her admission.

Clearly, no peculiar jurisdiction or authority is conferred

upon the circuit court, for that district, by this legislation;

on the contrary, the enabling act would seem to inhibit and
exclude the exercise of any extraordinary or peculiar power
either by the circuit or district courts within the newly

created district. That act provides:

" That the circuit and district courts for the district of Utah, and
the judges thereof respectively, shall possess the same powers and juris-

diction and perform the .same duties possessed and required to be per-

formed by the other circuit and district courts and judges of the United
States, and shall be governed by the same laws and regulations." .

There is no provision of the enabling act, nor any other

general or special act of congress, continuing the provision

of the act of July 2, now under consideration, in force in

Utah after the admission of the state; neither is there any

statute which, in terms, provides for the transfer to and the

trial of cases arising under that act in the circuit court for

that district. This case was transferred to and tried in that

court for the reason, doubtless, that it was considered one of

the cases which the enabling act declares shall not abate by

reason of any change in the courts, but shall be proceeded
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with in the state or United States courts according to the

laws thereof ; and, as the indictment charged the defendants

with violating a law of the United States, that the case came
within the provisions of the enabling act, and also within the

provision of the schedule annexed to the consti- [4-70] tution

authorizing the transfer of cases whereof the circuit court

might have had jurisdiction had there been a state govern-

ment at the time of the commencement thereof. We do not

think the case is included within either of these provisions.

There are some acts which congress may by law designate as

a crime against the general government or against the opera-

tions of government which affect every citizen, whether of a

state or territory; such as treason, illegally holding office,

violations of the postal laws, counterfeiting, false impersona-

tion in procuring naturalization, presenting false claims

against the government, etc. The federal laws defining these

and kindred offenses operate upon all citizens of the United

States, and that they reside in a state constitutes no exemp-

tion from a prosecution for a violation thereof in the courts

of the United States, for jurisdiction is expressly conferred

by statute upon the federal courts. As applied to criminal

laws, it is these laws of the United States that the enabling

act declares shall have the same force and effect within the

state of Utah as elsewhere within the United States ; and it

is prosecutions for violations thereof which, under the pro-

visions of that act, are not to abate upon the admission of the

state by reason of any change in the courts, but are to be

transferred from the territorial district court, a court having

jurisdiction in such cases during the existence of a territorial

form of government, to the circuit and district courts, courts

having jurisdiction in such cases after the admission of the

state. That the provisions of the enabling act were so un-

derstood and construed by the constitutional convention is

evidenced by the fact that in the schedule (annexed to the

constitution) providing for the transfer of causes to the fed-

eral courts it provides only for those cases " whereof the

United States circuit and district courts might have had

jurisdiction had there been a state government at the time of

the commencement thereof," and this is not such a case. If

there had been a state government at the date of this indict-
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ment, no indictment could have been returned, for the reason
that there would have been no law in force in the state of Utah
defining such an offense.

Neither do we think the present case comes within the pro-
visions of section 13 of the Revised Statutes. That section

reads as follows:

" The repeal of any statute shall not have the effect to release or
extinguish any penalty, forfeiture, or liability incurred under such
statute, unless the repealing act shall so expressly provide, and such
statute shall be treated as still remaining in force for the purpose of
sustaining any proper action or prosecution for the enforcement of
such penalty, forfeiture or liability."

It is clear from the language of the section that it applies

only to cases Avhere the statute defining an offense has been

repealed. The act of July 2d was not repealed by the en-

abling act, for it yet applies to the territories of the United
States. It ceased to be in force in Utah only because it was
superseded by the constitution upon the admission of the

state.

Our conclusion is that no power existed by law in the cir-

cuit court for the district of Utah which did not appertain

to the circuit courts in other districts; that the power and
jurisdiction claimed for the circuit court in this case is a pe-

culiar and extraordinary power, and [4:71] does not belong to

it regularly by its constitution ; that no such power has been

bestowed upon it by any special legislation, and could not,

therefore, be legally and properly exercised by it. In the

view we have taken of this case it becomes unnecessary to

consider the other assignments of error set out in the record.

The judgment of the circuit court must be reversed, and the

case remanded to that court, with instructions to dismiss the

indictment.

[407] GULF, C. & S. F. RY. CO. ET AL. v. MIAJVII S. S.

CO.

(Circuit Court of Appeals, Fifth Circuit. March 29, 1898.)

[86 Fed., 407.]

Cabriers—Connecting Lines—Pkepayment oe Freight.—A common
carrier engaged in interstate commerce may at common law, and
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under the interstate commerce law, demand prepayment of freight

charges, when delivered to it by one connecting carrier, without

exacting such prepayment when delivered by another connecting

carrier, and may advance freight charges to one connecting carrier

without advancing such charges to another connecting carrier."

Same—Through Transportation—Joint Rates and Billing.—Such
carrier may enter into a contract witli one connecting carrier for

through transportation, through joint traffic, through billing, and
for the division of through rates, without being obligated to enter

Into a similar contract with another connecting carrier.

Same—Laws or Texas.—Rev. St. Tex. 1895, arts. 453G, 4537, 4539, do

not apply to interstate commerce, because the power to regulate

such commerce is vested in congress, and has been fully exercised

by the enactment of the interstate commerce law.

Same—Anti-Trust Law.—Under the act of July 2, 1890, entitled "An

act to protect trade and commerce against unlawful restraints and

monopolies," the only remedy given to any other party than the

government of the United States is a suit for threefold damages,

costs, and attorney's fees, and the only party entitled to maintain a

bill of injunction for an alleged breach of the act is the United

States, by its district attorney, on the authority of the attorney

general.

Appeal from the Circuit Court of the United States for

the Eastern District of Texas.

James Hagerman, T. S. Miller^ N. A. Stedman, and /. W.

Terry, for appellants.

M. G. McLemore, John Neethe, and F. Chas. Hume, for

appellee.

Before Pardee and McCormick, Circuit Judges, and

SwAYNE, District Judge.

McCoRJMicK, Circuit Judge.

The bill in this case alleges that

:

" The aiiami Steamship Company, a corporation duly incorporated
under and by virtue of the laws of the state of New York, complaining
of the Gulf, Colorado & Santa Fe Railway Company, the Interna-

tional & Great Northern Railroad Company, and the Missouri, Kan-
sas & Texas Railway Company of Texas, in this behalf says : That
the Gulf, Colorado & Santa Fe Railway Company is a corporation

duly incorporated under and by virtue of tlie general and special

laws of the state of Texas, having its general offices at Galveston,

Texas, in said state, and of which L. J. Polk is general manager;

o Syllabus copyrighted, 1898, by West Publishing Co.
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that it is a component part of, and subsidiary to, the Atchison. Topeka
& Santa F6 Railroad Company, and wliat is commonly Icnown as tlie
Santa Fe S.vstem

; tliat it [408] lias and maintains traffic relations
with connecting lines, and is eusaged in the traffic of state and inter-
state commerce. That the International & Great Northern Railroad
Company is a corporation duly incorporated under and by virtue of
general and special laws of the state of Texas, and has its general
office at Palestine, in the state of Texas, and of which Leroy Trice
is general superintendent; that it is a component part of, and sub-
sidiary to, what is known commonly as the Missouri Pacific, or Gould,
System, and is engaged in traffic of state and interstate commerce.
That the Missouri, Kansas & Texas Railway Company of Texas is a
corporation duly incorporated under and by virtue of general and
special laws of the state of Texas, and has . its general offices at
Dallas, Texas, and of which A. A. Allen is general manager ; that
it is a component part of, and subsidiary to, what is commonly known
as the Missouri, Kansas & Texas Railway System; that it has and
maintains traffic relations with connecting lines, and is engaged in
the traffic of state and interstate commerce. That said three railway
companies are tlie only trunk lines of road running through the state

. of Texas, and connected by close traffic relations with the systems
of railway reaching points beyond the state of Texas and in states
and territories north and west of Texas, a market and field from
which and to which large quantities of freight are consigned and
shipped, and having teruuni at Galveston, Texas, connecting with
the Mallory Line and your orator. That your orator is engaged as
a common carrier for hire in the traffic of state and interstate com-
merce, owning and operating a line of steamships between the ports
of New York, in the state of New York, and Galveston, in the state
of Texas ; and at Galveston, Texas, it connects with the lines of the
railway companies hereinbefore named. That its steamships are
connnodious, safe, and seaworthy, and amply fitted for the jmrpose
of transporting freight between the points named. That in tlie city

of New York it connects with afl the lines of railway running into

said city, and has in the said port and at the port of Galveston
wharves and sheds sufficieat to accommodate and protect all freights

delivered to it, and has in every respect facilities sufficient to serve
the public with dispatcli, comfort, and safety. That it has been
operating its said line of steamships between said ports since the 15th
day of July, 1807, and has done a large business in every respect
satisfactory to its patrons. That since said day your orator lias

received from and delivered to said railroad companies large quan-
tities of freight on its wlwrf in the city of Galveston, destined to or
shipped from points on the several lines of said railroads and their

connecting lines, and it has received from and. granted to said rail-

road companies the same rights, privileges, conditions, and exactions
as to or by any other line of steamships in similar service as your
orator granted or demanded in the interchange of freight. That
there is one, and only one, other line of steamships which plies

between Galveston and New York, which is owned and operated by
the New York & Texas Steamship Company, commonly known and
called the Mallory Line, and which hereinafter will be referred to as
the Mallory Line. That said line of steamships is engaged in exactly

similar service as those of your orator, and said line has at New York
and at Galveston wharves and sheds which connect with the several

lines of railway running into said cities. That said Mallory Line
has been in operation between said ports for a number of years, and
for se\-eral years prior to the time your orator's line of steamships
was put in operation had no competitor for the business between said

ports. That the accommodations of said Mallory Line and of your
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orator for the reception and delivery of freight, in unloading and
loading vessels, in receiving and delivering freight, are in every
resiiect similar and equal. Their respective wharves connect with the
several lines of the respondents in the same and similar manner, and
the same and similar acconnnodations prevail for the reception and
delivery of freight, for the loading and unloading of cars. That the
cost of loading and unloading cars at the respective wharves is the
same, and the respondents have contracts for loading and unloading
cars at the respective wharves for the same price. That it has heen,

and is now, the established custom and usage by and between said
railroad companies and the Mallory Line and your orator, in the
interchange of freight, for the line over which freight miglit be
routed to advance to the line over which the freiglit originated the
charges attached to such freight up to the time of delivery to the
steamship company or railroad company over which It was to be
forwarded to destination. [409] That it is, and has been, an estab-

lished custom and usage between the respondents and the Slallory

Line and your orator since it has been in business, with reference

to freight originating at New York or beyond, and destined to points

in Texas on the lines of railway ojierated by respondents, for the
Mallory Line and your orator to bill such freight through from its

point of origin to the point of destination at a through rate previously
agreed upon, but on equal, exact, and similar conditions with refer-

ence to both steamship lines, and for said railroads to pay to the
steamship company delivering the freight at Galveston the freigUt
charges earned liy it in transporting the freight from point of origin

to Galve^'ton under such agreement, and to receive the freight ten-

dered by such steamship company, and forward same to its destination

under such agreement. And it is, and has heen, an, established custom
and usage between the respondents and the i\Iallory Line and your
orator, with reference to freight originating at points on the lines

of the several railway companies in Texas destined for New York
or to points beyond on lines of railway connected with the Mallory
Line and your orator at that point, to bill freight fi'om point of origin

to point of destination at a through rate previously agreed upon, and
at the same and similar rates and under the same exact and similar
conditions, and for the steamship company receiving such freight to

pay to the railroad company. delivering the freight at Galveston fhe
charges for fi'eights earned by said railroad company in transporting
the freight from point of origin to Galveston, Texas, under said agree-
ment, and to receive the freight tendered by the railroad company,
and forward the same to New York, if that be the point of destina-

tion, or, if beyond, to deliver same to connecting lines reaching said
point, under said agreement. This custom and usage is established

in all cases, except in the case of perishable goods, when the custom
does not apply.

" That there is a combination of railway companies and steamship
companies Icno^n and designated by the name of the Southwestern
Freight Bureau, composed of and by the principal railway systems in

the southwestern portion of the United States, of which the respond-

ents the Southern Pacific Company, the Morgan Steamship Company,
and the Cromwell Steamship Company, which latter steamship compa-
nies operate lines of steamship between the ports of New Orleans, in

the state of Louisiana, and New York, and the Mallory Line, are

members, organized for the purpose of controlling freight of interstate

commerce in that portion of the United States readied by the said

railroads and their connections by rail and water. That heretofore,

to wit, on or about the 31st day of .Tanuary, 1808, at a meeting of

said freight bureau, called for that purpose in the city of New York,

state of New York, at which representatives of the lines herein com-
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plained of,—the Mallory, the Morgan, and the Cromwell Steamship
Lines, thereunto duly authorized,—were present, said railroads entered
Into a conspiracy with said steamship companies against your orator,
wherein and whereby it was and is attempted to prevent your orator
from carrying on its business as a counnon carrier in interstate com-
merce. That said railroad companies entered into an agreement with
said Mallory Line, the Cromwell Line, and the Jlorgan Line in sub-
stance and in effect as follows: 'That all through rates and divisions
via Gulf ports be discontinued from and to domestic ports with
steamer lines not members of this association, and all interchange of
traffic with such lines be discontinued as far as possible. That in
consideration of assistance given the Mallory Line by the adoption
of this agreement the Mallory Line is to cancel all existing contracts
or special arrangements with the Kansas City, Pittsburg & Gulf on
Missouri river business, and hereafter abide by rates and regulations
fixed by this association. That all rates less than authorized associa-
tion basis between Texas points and all territories be withdrawn Feb-
ruary 15th, and that prepayment of freight be demanded from the
steamer lines not members of this association.' That your orator is

the only steamer line running between New York and any of the Gulf
ports not a member of the said association. That by the terms of
said agreement respondents agreed to accept from and deliver to
said lines members of said association freight rpon conditions which
they would not grant to your orator, or any other competitor in this
field, not a member of said freight bureau. That by the terms of said
agreement said railroad companies bound themselves to break off all

relations with your orator except those coupled with such discrim-
inating conditions as to amount to a practical refusal to trausact any
business [410] with your orator. That pursuant' to said agreement,
and in the execution thereof, said railroad companies have served
upon your orator notices in substance and effect that on and after
February 15, 1898, they will not accept any freight from your orator
destined to points on their respective lines, or points reached by their
connections, unless the freights on same be prepaid ; nor will they
accept any freight consigned to your orator except upon same and
similar conditions; that they will no longer permit your orator to

bill through freight as is and has been heretofore the custom between
said railroad companies and the only two lines running into Gal-
veston from New York, but will require and demand of yoiu' orator on
all freight shipped by its line full local rate from Galveston to point
of destination ;' nor will thgy accept any freight consi'?npd from New
York or to points on the connecting line at that place routed by your
orator's line except that full locals be paid to Galveston, and freight

rebilled at that point to point of destination. Your orator alleges
that these conditions, exactions, and demands will apply only to your
orator, and that they will not apply to the Jlallory Line, or to any
other line running from New York to Gulf ports, members of the said
freight bureau. But, on the contrary, it alleges that said lines will

continue to act in conjunction with the Mallory Line as a member of
said association, as is and has been the custom heretofore, and as
hereinbefore alleged and set forth. That by so doing the said Inter-

national & Great Northern Railroad Company, the Missouri, Kansas
& Texas of Texas, and the Gulf, Colorado & Santa F6 threaten and
intend to unlawfully and willfully violate the express provisions of
the laws of the United States ; and in carrying into effect the threats
made your orator will be prevented from engaging and continuing in

the traffic of interstate connnerce, and now carried on by it. It will

be required to accept and transport freight at a price largely belovc

the cost of carriage in order to compete in the same field with the
Mallory Line and other steamship lines having connections under
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similar circumstances, members of said association. That sucli steps

on tlie part of said railroad companies will be, in effect, granting to

the Jlallory Line and other steamer lines similarly engaged, members
of said association, undue and unreasonable preference over your
orator, and will subject it to undue and unreasonable prejudice and
disadvantage.

" Tour orator further alleges that the said railroad companies and
the Mallory Line have entered into an agreement and compact by
which said railroad companies agree to accept on and after February
15, 1898, freight from the Mallory Line originating at New York, and
destined to points on their line in the state of Texas, or to points of

connecting roads, on a through rate which is less than the combination
of local rates which will be demanded of your oi-ator on and after

said date ; and they have agreed further that, in the event freight

originating outside of New York City, for the carriage of which to

New York the Mallory Line or consignoi-s of said freight would be re-

quired to pay not more than thirty-five cents per hundred pounds;
that the cost of such transportation to New York so required shall

be absorbed, and all lines participating in the carriage of such
freight from New York shall prorate such cost of carriage to New
York with the JIallory Line, and the Mallory Line will be called upon
to pay only thirty-flvo per cent, of such charge. The said agreement
affects all freights originating outside of New York City, and imposes
upon your orator in its competition for such freight the amount, at

least,"- rebated to the SLallory Line as its pro rata of the arbitrary
paid out in getting said freight to New York. That said roads have
agreed with said Mallory Line that upon all freights transported by
it from New Yorli: to Galvestpn, and from Galveston to New York,
destined to points on the lines of the several railways outside of

Galveston, shall receive thirty-five per cent, of the through rate, the
balance to be prorated upon an agreed basis between the participating
railroads. That said railroads will not grant, but, on the contrary,
will refuse to grant, to your orator equal rights and privileges with
the Mallory Line as above set forth, but exact and demand that all

freight routed via your orator's line, whether it originates at New
York or bevond, or at points on respondents' lines of railway,
shall be required to pay the total of local rates, which would be
largely in excess of the amount required and exacted of the Mallory
Line or other members of sucli association, and that all freights

routed over your orator's line will have to pay a higher rate than if

the same were routed by way of the Mallory Line. iThat, [411] as
hereinbefore alleged, the service, accommodation, connections, and
facilities of the Mallory Line and thofe of your orator are in every
sense equal, exact, and similar ; and that by the imposition on the part
of the railroads herein complained of your orator will be caused to

suffer great and irreparable injury, its business prostrated, and
probably prevented from continuing in its line of business. That at

law there exists no plain, full, complete, and adequate remedy; that
your orator believes, and it so charges, that respondents intend to and
will enforce said threats and demands on and after February 1.5,

18!)8, and thereby divert business and freight from it to the Mallory
Line, and prevent it from competing with said line in the transporta-
tion of state and interstate commerce.

" Wherefore your orator prays that your honors will grant your
most gracious writ of injunction restraining the respondents, and each
of them, their agents and servants, from in any way interfering with
the business of your orator as it has been heretofore and is now being
carried on between the respondents and your orator in the manner
and by the means hereinbefore alleged, and restraining them from
discriminating against your orator in the making and granting of
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througli rates, restraining tlaem, and each of them, from carrying out
the agreement liet\yeen tliem imd otliers in so far as it affects your
orator, and commanding them to afford to your orator the same
facilities, and to accept freiglit under the same conditions, as by them
extended and granted to the otlier connecting steamship lines between
Galveston and New Yorlc, and commanding them to malie the same
rate of freight on interstate and through business, and to allow your
orator the same pro rata of through rates, as is given to the Mailory
Line; that upon the final hearing had said injunction be made per-
^manent; and for such other and further and general relief as to your
honors may seem meet and proper."

On February 12, 1898, this bill was exhibited to one of

the judges of the circuit court for the Eastern district of

Texas, who thereupon ordered:

" Upon consideration of the within petition, the same is set down
for hearing before me at Galveston, Texas, on February 2^ 180S, at
10 o'clock a. m. of said day, at the United States court house, and
in the meantime respondents are directed to maintain with com-
plainant the same relatiyns with respect to rates, divisions, and
freights as are by them granted to the -Mailory Line."

At the time and place appointed the defendants appeared

by counsel. The Missouri, Kansas & Texas Railway Com-
' pany of Texas submitted an answer, which, after certain

admissions and denials not necessary to note, proceeded thus

:

" This defendant, for full and complete answer to the bill of com-
plainant filed herein, shov.s : It is engaged in the operation of lines

of railway lying wholly in the state of Texas, with a mileage of
about nine hundred and seventy-six miles, extending from Galveston,
Texas, in a northwesterly direction to the north line of the state of
Texas near Denison, in Grayson county, Texas, together with certain
branches in the state of Texas, and that it reaches with its own lines

many of the most important cities in Texas, such as Houston, Waco,
Ft. Worth. Dallas, Denison, Sherman, and others, and connects with
all the principal railroads in said state, and that its business con-
sists of the transportation of passengers, freight, mail, and express,

and that such business constitutes international, interstate, and state

commerce, and that such commerce in the natural course of business
moves in all directions over this defendant's lines of railway and its

connections. It is to the best interests of this defoTidant, as well as
to the best interests of its connecting lines and the general public

which tliey serve, as the defendant believes and avers, that this com-
merce be carried at reasonable, open, published, and stable rates, filed

with the interstate commerce commission where the connuerce is in-

terstate, and with the railroad commission of the state of Texas
where the commerce is state. It is likewise to the interest of tills

defendant, its connections, and the public generally, that it should
have a .ioint through tariff from points on its lines and connections
to New York in connection with some steamship line from Galveston;
and this defendant shows that recently, and a short time before the

filing of the hill [412] herein, it effected an arrangement with the

New York & Texas Steamship Company, hereinafter ai.d in the bill

referred to as the ' Mailory Line.' by which a tlirough rate has been

agreed upon between New York and what is known as 'Atlantic Sea-

board Territory ' and points on this defendant's lines and its con-
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nections, and in conformity thereto a joint through tariff has been
adoijted by this defendant and the Mallory Line and others, and filed

witli the interstate commerce commission, a copy whereof is hereto

appended, marlced ' Exhibit A,' for convenient reference, and made a
part hereof ; and that the rates therein agreed upon, published, and
established are reasonable and just, and under the provisions of the
act of congress tu regulate interstate commerce constitute the maxi-
mum and the minimum charges which can be made by this defendant
and the Mallory Line for the transportation of freight between the
points named. This defendant shows that prior to July 15, 1807,

when the complainant first entered its ships in the service between
Galveston and New York, this defendant, in connection with other
railroads of the Southwest, had in force certain joint tariffs from
New York to points on its line and those on its connections, by the

Gulf ports, but the assent of the steamship companies was never
given to such joint tariffs by filing the same with the interstate com-
merce commission, or by general adoption thereof, and the steamship
companies vi-ere bound by said through tariffs only when they ac-

cepted shipments of freight thereunder. That almost immediately
after the complainant entered into the New York and Galveston
trade a rate war broke out as to Texas traffic between it and the
Mallory Line, which resulted in a notice being given by this defend-
ant to the complainant and the Mallory Line that it would charge
them its regular established rates from and to Galveston on Texas
tralHc ; and since such notice was given this defendant has charged
on all freight to and from said steamship lines its regularly estab-

lished rates to and fri.:m Galveston ; and the Mallory Line and the
complainant have at all times allowed such rates to this deiendant,
and at the time of the filing of the bill of complaint herein no other
or different arrangements were in effect betvi'een this defendant and
the complainant, or between this defendant and the Mallory Line,

save and except that this defendant had made a contract arrange-
ment with the Mallory Line for joint through rates and joint billing

such as hereinbefore stated and hereinafter set out, and pursuant
thereto this defendant and the Mallory I^ine filed with the interstate

commerce commission such joint through tariff as stated. The de-

fendant further avers that the complainant has substantially at all

times since it has been engaged in the trade between New York and
Galveston allowed to this defendant its established rail rates to and
from Galveston on such traffic; and further avers that the defendant
has not and does not intend to deny the right to the complainant
hereafter of having its commerce carried to and from Galveston at
the defendant's regularly established Galveston rates. And defend-
ant further alleges that its regularly established rates heretofore,

now, and hereafter to be in elt'ect to and from Galveston have been,

are, and will be reasonable, just, and lawful.
" The contract agreement betweeu this defendant and the Mallory

Line includes a through joint rate between the points established by
the joint tariff hereinabove referred to, through bills of lading, and
through billing, and, for the present, a division of the through
rate on the basis of allowing the defendant and Its connecting lines,

as their proportion of the through rate, the established tariff rate

from Galveston to the southwestern inland point of origin or destina-

tion. The defendant, however, alleges that it is and will be entirely

lawful for the defendant and the Mallory Line to make any division

of the through rate between themselves, as from time to time they
may determine to be just and equitable. The reasons which led the

defendant to enter into this contract arrangement with the Mallory
Line are, among others: (1) The Mallory Line has been long running,
and is now running, and is to continue to run, well-equipped steam-
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ships between New Yorls and Galveston, carrying a large commerce,
and bas a well-establisbed business, and the good will of the shii)pers
of the country, and is competent and reliable, and in every way
capable, trustworthy, and responsible. (2) That the arrangement be-
tween the defendant and the Mallory Line, whereby they carry upon
a joint through rate, published and linown to the world, and filed with
the interstate commerce commission, can but be beneficial to the
public at large, and redound to the mutual advantage and benefit
[413] of both parties to the arrangement. (3) The steamships of the
Mallory Line engaged and to be engaged in the Galveston and New
Yorli business are eqvial, if not superior, to any steamships in the
United States engaged in what is known as the 'Atlantic Coast
Service.' (4) The steamships of the Mallory Line are provided with
ample facilities for the carriage of both freight and passengers. (5)
The Mallory Line is equipped with much better ships than any
other line rimning between Galveston and New York, and makes
several days' better time between the two ports than any other ships.

(6) The steamships of the JSIallory Line plying between Galveston
and New York arrive and depart at regular stated times ; and in

the arrangement which has been made bet\\-een this defendant and
the Mallory Line hereinabove referred to it has been understood
and agreed that the necessary number of steamships of the JIallory
Line should arrive and depart each week, arriving and leaving upon
certain days of the week so far as possible. (7) The Mallory Line
afforded the best opportunity and the best facilities for a through
business connection with the defendant.

" The defendant further shows that the complainant company has
not such a service between New York and Galveston as to make it

specially desirable for this defendant to establish a joint through
tariff. with it, with through bills of lading and through billing. The
complainant's steamsliips are not equal in speed or appliances to

those of the Mallory Line. They require eight to ten days to make
the trip between Galveston and Ne\\' York, while the steamships of

the Mallory Line malve the trip in about six days. The steamships
of the complainant are not combined freight and passenger ships, but
are built only for freight, though they may be able to carry a few
passengers. Since the complainant entered the Galveston and New
York trade, its ships have not arrived or departed at regular and
stated periods. At first they ran a ship about once a week, but leav-

ing upon no particular day, and for some thue past and at present their

ships are not running so often, and arrive and depart on no particu-

lar day or regular time. This defendant further distinctly avers that

it does not intend, l)y the establishment of the through rate and
through billing and through business connections with the Mallory
Line, to in any way unduly or unreasonably discriminate against

the complainant's line, and states that whatever advantage the

Mallory Line may secure over the complainant's line is the result

of the contract arrangement between the Mallory Line and the de-

fendant, and that such contract arrangement is reasonable, justifiable,

and lawful. The defendant avers that it is, and vi^ill be at all times,

ready to deliver to or receive from the complainant's line all business

which shall be consigned to or from that line, and destined over the

line of the defendant or its connections. But the defendant avows
the purpose of requiring, so long as' it deems proper, the prepayment
of freight delivered liy the complainant to the defendant, and says

that such requirement is and will be no unjust discrimination against

complainant, but one that is authorized and justified by law. The
defendant states that it is not ready to enter into an arrangement
with the complainant for a through joint service such as it has made
with the Mallory Line, and submits that it ought not and cannot be
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required to enter into such an arrangement, as under tlie law ttie

defendant is not bound to carry bej'iond its own line. The defendant
will at all times move with proinptness and dispatch to and from
complainant all freight which may be tendered at the established
rates from Galveston, and accord to the complainant every right

which it accords to every other shipper tendering it freight at Gal-
veston. The defendant further shows that the complainant, by the
bill, seeks to avail itself of the benefits of a contract arrangement
entered into bet^-eeu this defendant and the Jlallory Line, which
it has no right to do. The defendant shows that the complaiuaut
is not subject to the interstate commerce laws, and has not moved,
and does not move, its commerce under any tariff filed with the
interstate conmierce commission ; and, not being subjected to the
burdens and penalties of the interstate commerce laws, cannot, in

this proceeding, avail itself of the benefits thereof by securing the
advantage of a joint through rate, which, imder the interstate com-
merce laws, can only be made by the joint assent of the parties.

The defendant further shows that the complainant has moved tlie

freight which it carried between Galveston and New York at rates

not published, and varying from time to time, and that the rates

at all times heretofore charged by the complainant since it has been
in the business of carrying bi'tween Gal- [414] veston and New York
have been such that, when added to the established railroad rates

from Galveston over defendant's line and connections, would be
less than the through rates established by the arrangement herein-

before referred to which has been made between the defendant and
the Mallory Line to and from New York and a large portion of sea-

board territory."

The other defendants each separately submitted its demur-

rer, on the following grounds, and in identically the same

words

:

"(1) That the said complainant hath not, in and by its said bill,

stated such a case as doth or ought to entitle it to any such relief as

is hereby sought and prayed for from or against this defendant.
* * * (3) That, if the matters stated do give the complainant any
caupe of complaint against this defendant, the same is triable and
determinable at law, and ought not to be inquired of by this court.

(4) That it appears from the bill of complaint that the relief is

sought for under and by virtue of an act of congress ajiproved July 2,

1S90, entitled 'An act to protect trade and commerce against unlawful
restraints and monopolies.' That under the said act the only remedy
given to a private party, or any party other tlian the government of

the United States, is that of a suit for threefold damages, costs, and
reasonable attorney's fees ; and it appeai-s from the said act that the
only party entitled to maintain bill for injunction for any alleged
breach thereof is the government of the United States, by its district

attorney, on the authority of the attorney general. , That it further
appears that, independently of such statute, the matters set forth in

the bill of complaint do not show any cause of action, at law or in

equity, as independently of such statute the matters set forth in the
said bill do not show any illegal or wrongful combination or con-

spiracy. And herein this defendant says that it has the legal right

to decide what parties it will credit and what parties it will not
credit, by refusing to carry freiglit without prepa.vnient of charges,
and has the right to decide what parties it will lend money to by ad-
vancing charges and what parties it will refuse to so lend money to.

And herein this defendant further says that it is under no legal obli-
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gation to transport or enter Into any extra terminal arrangement con-
cerning the transportation of freight except on its own terms; and
when it does, of its own volition, enter into such extra terminal arrange-
ments for the through carriage of freight, through billing, through
bills of lading, etc., it is entitled to select the connection with which
it desires to establish such arrangements, and that it has the perfect
right to make such arrangements with one connection without making
the same or similar arrangements with others. Defendant further
says that the bill fails to allege any facts which show that complain-
ant is entitled to have this defendant compelled by process of the
court to enter into traffic relations with it."

On March 2, 1898, the judge of the circuit court passed his

decree as follows

:

" This cause having been brought on to be heard on the pleadings
and affidavits in support of s;ime, and solicitors for both complainant
and respondents having been heard, and due deliberation having been
had, it is ordered, adjudged, and decreed by the court that the prelimi-
nary injunction prayed for in complainant's bill be granted ; and the
respondents the Gulf. Colorado & Santa FS Railway Company, the
Missouri, Kansas & Texas Railway Company of Texas, and the Inter-
national & Great Northern Railroad Company, and each of them, their
respective agents and servants, are- hereby enjoined, until final hear-
ing of this cause, from interfering in any way with the business of
the Miami Steamship Company, as it has heretofore and is now being
carried on between said railway companies and the Miami Steamship
Company, or from discriminating against said Miami Steamship
Company in the making and granting of through rates, in the manner
and mode of payment of freight and charges, and in the manner of
through billing of freight, and from enforcing and carrying into effect

the agreement between them and others operating as the South-
western Freight Bureau, in so far as the same affects the Miami
Steamship Company ; and you and each of you, your respective agents
and servants, are hereby commanded to afford to the Miami Steam-
ship Company the same facilities with reference to the interchange
of freight, to accept from and deliver to it freight [415] under the
same conditions and terms, as are by you or either of you granted
and extended to any other steamship line operating between New
York and Galveston ; and you are further commanded to make to

Miami Steamship Company the same rate of freight on interstate

and through business, and to allow to said Miami Steamship Company
the same pro rata or division of such through rates as by you or
either of you given to any other steamship line operating between
New York and Galveston, and especially to the New York & Texas
Steamship Company."

The defendants jointly and severally asked to be allowed

to appeal, and have jointly and severally assigned errors as

follows

:

"(1) The court erred iu entertaining the bill for injunction, for the
reason that it disclosed no equity on its face. (2) Defendants had
and have, and each of them had and has, the right to demand prepay-
ment of freight charges when delivered to them or either of them by a
connecting carrier, without exacting such prepayment when delivered
by another connecting carrier. (.3) The defendants had and have,
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and each of them had and has, the right to advance freight charges to

one connecting carrier from which they or either of them may re-

ceive freight for further transportation, without obligation to advance
freight cliarges to another connecting carrier. (4) The defendants

had and have, and each of thsm had and has, the right to enter into

a contract with one connecting carrier for the through transportation

of freight, for through joint rates, for through billing, and for the

division of through rates, without boing obligated to make the same
contract with another connecting carrier. (5) The bill fails to show
any such discrimination as falls within the purview of the third sec-

tion of the act to regulate commerce. [Specifications C to 15, inclu-

sive, omitted.] (IG) The act to regulate commerce (and the several

amendments thereof) provides its own machinery and its own reme-

dies for the enlorcemcut thereof, which remedies were intended to ho

exclusive, and no right to injunction is thereby given upon the com-
plaint of any private suitor.''

The appellants contend that the several arrangements

effected between the Mallory Line and the defendant ritilway

companies do not violate the common Lnv, or the interstate

commerce law of the United States, or any statute of the

state of Texas. They contend that there is no obligation

imposed upon the defendant companies to make any arrange-

ment for through joint shipments, with a joint tariff, through

billing, and a waiver of prepayment of freight, with the

Lone Star Line because of the fact that they have such ar-

rangements with the Mallory Line. They contend that

there is no general usage or custom having the force of law

or local custom at Galveston, Tex., which gives to one con-

necting carrier the right to have the same arrangements as

to through shipments on joint tariffs which other carriers

maj' have acquired by contract. They contend that the ar-

rangements existing between the Mallory Line and the de-

fendants are several contract arrangements between it and

each of the defendants, and that the same are in no way af-

fected by the fact, if it is a fact, that there was an under-

standing in advance between the defendant railway com-

panies that they would each make a several arrangement

with the Mallory Line. The alleged agreement between the

steamer lines and the defendants, so far as it provides "that

the Mallory Line is to cancel all existing contracts or special

arrangements with the Kansas City, Pittsburg & Gulf on

Missouri river business, and hereafter abide by rates and

regulations fixed by this association," does not appear, on

the face of it, or in the allegations of the bill, to give any

ground of grievance to the complainant. The complainant
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does not expect to receive any [416] freight from these

steamer lines, or desire to furnish any freight to either of

them, but, so far as it is related to either, it is a rival of each,

competing with each, more or less, for the " Missouri Kivcr
business." This part of the agreement Jooks like it would
work in the interest of the complainant by throwing to it

all of the business of the Kansas City, Pittsburg & Gulf
Railroad and any other carriers in the territory from which
the complainant solicits traffic who are not members of the

Southwestern Freight Bureau. The provision "that all

rates less than association basis between Texas points and all

territories be withdrawn February 15th" would likewise

seem to affect the complainant favorably, whether the com-

plainant's rates are lower or not so low as those authorized

by the association basis. If the complainant's rates are

lower, this provision would seem to constitute an inducement

to traffic to patronize the complainant's line. If its rates

are higher, the provision is an abatement of competition to

the extent that the association rate is higher than the rate

that the other steamship lines have been offering, for it is

only " rates less than association basis " that are to be with-

drawn. There is then left as the subject of complaint by the

appellee the provision " that all through rates and divisions

by Gulf ports be discontinued from and to domestic ports

with steamer lines not members of this association, and all

interchange of traffic with such lines be discontinued as far

as possible, and that prepayment of freight be demanded
from the steamer lines not members of this association."

It is urged that at common law a common carrier is not

bound to carry except on its own line, and, if it contracts

to go beyond, it may, in the absence of statutory regulations,

determine for itself what agencies it will employ, and its

contract is equivalent to an extension of its line for the pur-

pose of the contract. And if it holds itself out as a carrier

beyond its line, so that it may be required to carry in that

way for all alike, it may nevertheless confine its carrying

to the particular route which it chooses to use. It .puts itself

in no worse position by extending its route with the help of

others than it would occupy if the means of transportation

employed were all its own. It may select its own agencies
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and its own associates for doing its own work. Atchison,

T. (& S. F. R. Co. V. Denver c& N. 0. R. Co., 110 U. S. 667,

4 Sup. Ct. 185. We listened attentively and with interest

to the able oral argument of counsel who appeared for the

appellee, and we ha¥e diligently examined the printed brief

which they submitted, and the numerous authorities cited

thereon, but we do not find in all that they have advanced,

or in any of the authorities we have examined, anything to

weaken the force of the above suggestions and the authority

on which the suggestions rest. On a subject so prolific of

litigation as the rights, duties, and liabilities of railroad

carriers, and the rights of individual consignors and con-

signees and of connecting carriers doing business with the

railway companies, an immense mass of litigation has neces-

sarily arisen, and a large number of adjudged cases from

courts of high respectability are reported. Many of these

cases are comprehensive in the reach of their authority, and

more comprehensive in the compass of their [il?] dicta.

They distribute themselves more or less through all the ques-

tions involved in the case now before us, and are hardly

susceptible of close alignment with the questions here, or

satisfactory review in connection with these questions. They
are instructive in their analogies, but the facts are different

from those we have now to consider, and we think it best to

let our application of their analogies appear rather in the

disposition of the questions on which we are called to pass

than in any attempted formulation of their doctrine in lan-

guage which, quoted out of its logical connection, and con-

strued from the standpoint of new cases hereafter arising,

might tend to mislead.

Counsel for the appellee cite sections 2, 3, and 7 of the act

to regulate commerce of February 4, 1887 ; also section 2 of

the act of March 2, 1889 (amending section 10), to amend
the act to regulate commerce. Section 2 of the act of 1887

clearly defines what shall constitute the unjust discrimination

which it prohibits, and cannot be made to apply to this case

without assuming that the contract existing between each of

the defendants and the Mallory Line for the extension of

the business of each over that line does not constitute sub-

stantially dissimilar circumstances and conditions under
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which the defendants are doing business with the Mallory
Line from the circumstances and conditions under which the

Lone Star Line is claiming the right to do business with the

defendants. Such an assumption, we think, is repelled by
the authorities which support our conclusion as to the de-

fendants' contract arrangements being valid at comnion law.

To support appellee's claim under the third section of the

act to regulate commerce, we should have to hold that the

defendant carriers could not contract with the Mallory Line
for extending their business over that line without, at the

same time making a similar contract with any other party

who is shown to be able and qifering to do the same carrying

with equal safety, dispatch, and responsibility, and that to

decline to let such stranger carrier into their contract, or to

make' an equivalent contract with it, is to give an undue and

unreasonable preference and advantage to the line con-

tracted with and to subject the stranger to an undue and

unreasonable prejudice or disadvantage in respect to the

traffic it desires to carry. If it should not be so held, the

contract arrangements which the defendant carriers have

with the Mallory Line do not constitute the facilities for the

interchange of traffic, or that discrimination in rates and

charges between connecting lines to which the second para-

graph of section 3 applies. The last clause of the second

paragraph of section 3 provides that that paragraph shall

not be construed as requiring any such common cafrier to

give the use of its tracks or terminal facilities to another

carrier engaged in like business. It is provided in section 6

that every common carrier subject to the provisions of the

act shall file with the commission copies of all contracts,

agreements, or arrangements with other common carriers in

relation to any traffic affected by the provisions of the act to

which the carrier may be a partj'. And in cases where pas-

sengers and freight pass over continuous lines or routes

operated by more than one common carrier, and the carriers

operating such lines or routes establish joint tariffs of rates

or fares or charges for such [418] continuous lines or routes,

copies of such joint tariffs shall also in like manner be filed

with the commission. These provisions do not expressly au-

thorize the separate carriers to contract with reference to

Digitized by Microsoft®



838 86 FEDERAL EEPOKTBE, 418.

Opinion of the Court.

through routes and joint tariffs because the carriers had that

authority. But these provisions do necessarily imply the

recognition that that authority did exist, and that it could

be exercised after the passage of the act in like manner as it

was known to have been exercised for long periods before

the passage of the act, and to be in general use at the time

of its passage. The act does not expressly authorize the

separate carriers to establish rates, fares, and charges on

their respective lines, but it recognizes that such carriers have

that right, in like manner as it recognizes that two or more

connecting carriers have the right to contract for through

routing and a joint rate, subject in each case to the leading

limitations embraced in the first four sections of the act.

The fact that these parties were left free to contract in refer-

ence to this subject necessarily includes a freedom to decline

to contract in case they cannot agree upon the terms, or in

case they consider it to their interest not to contract on any

terms. This legislation was had, as all useful legislation is

had, in reference to the existing conditions and the manifest

tendencies of the subject embraced. It was at that time

matter of common knowledge, and minutely within the

knowledge of the committees of congress which had this

subject in charge, that freight and passengers Avere being

carried through all the states from one extremity of the

Union to the other, over continuous lines or routes, operated

by more than one carrier, on tariffs of rates and fares and

charges regulated as to their amount, the time and place of

their receipt, the pro rata division thereof by the respective

carriers, the accounting for, paying, and distribution of the

same by and to the respective carriers according to their con-

tract agreement or understanding, express or imijlied. The
committees of congress, especially certain members who were

most active in promoting this legislation, had knowledge of

the English acts on the same subject, and studied profoundly

the different clauses, and even the phraseology, of those acts,

and their practical application to the business of transporta-

tion in England, and the decisions of the commission there

established and of the courts in construing those acts. And
we are greatly aided in construing our act by observing what

provisions of the English act it adopts, what provisions it
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modifie?, and how they are modified, and wliat provisions are

omitted. Tlie English act of 1873, amendatory of the act

of 1854, authorized the commission by it establislied to estab-

lish through routes, and to fix through rates between connect-

ing lines, and provided that the facilities to be afforded shall

include the due and reasonable forwarding and delivering by
any railway company and canal company, at the request of

any other such company, of through traffic to and from the

railway or canal or any other such company, at through

rates, tolls, or fares, but required the commissioners, in the

apportionment of such through rates, to take into considera-

tion all the circumstances of the case, including any special

expense incurred in respect of the construction, maintenance,

or making of the route, or any part of the route, as well as

any special charges which !419] any company may have

been entitled to make in re=;pect thereof. This provision is

wholly omitted from our act. The interstate commerce com-

mission was early impressed with the view that there were

cases in this country where through routes and reduced

through rates, which would facilitate the movement of traffic,

and thereby benefit the public, are prevented from being

made by the unreasonable refusal of carriers to unite in

granting such facilities; and, being impressed with the view

that the statute vcas apparently' designed to require connect-

ing carriers to join in the formation of through routes at

lower aggregate rates than a combination of their locals, have

repeatedly called the attention of congress to the fact that it

had failed to provide the machinery necessary to accomplish

that purpose. As the commission, in one of their latest

opinions, say. the correction of this defect requires the exer-

cise of some public authority which can investigate the cir-

cumstances of each case, allow the parties to a proposed

through rate an opportunity to be heard, and fairly deter-

mine the matter—including, if need be, the aggregate rate

and divisions thereof—with due regard to the interest of the

several carriers as well as the public. Such a scheme for

establishing compulsory through rates should be surrounded

by proper safeguards, and its operation limited by proper

restrictions. Atchison, T. c&. S. F. R. Co. v. Denver di N. 0.

R. Co., supra; Interstate Commerce Commission v. Balti-
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more <& 0. R. Co., 145 U. S. 263, 12 Sup. Ct. 844; Cincin-

nati, N . 0. (& T. P. Ry. Co. v. Interstate Commerce Commis-

sion, 162 U. S. 184, 16 Sup. Ct. TOO; Texas cSi P. Ry. Go. v.

Interstate Commerce Commission, 162 U. S. 197, 16 Sup. Ct.

666; Interstate Commerce Commission v. Alabama M. R.

Co., 18 Sup. Ct. 45; Kentucky c& I. Briclr/c Co. v. Louisville

(i6 N. R. Co., 37 Fed. 626 et seq.; Railroiul Co. v. Piatt (de-

cided by the Interstate Commerce Commission June 26, 1897).

As we view the complainant's bill and construe sections 2

and 3 of the act to regulate commerce, in connection with

the contract or arrangement shown to exist between the de-

fendant carriers and the Mallory Line, section 7 of the act

and section 10 as amended have no bearing on the case made.

We think it clear from our construction of the text of the in-

terstate commerce act and its amendments, and the reasoning

and authority of the few cases just cited, and the numerous

other cases in line with them, more or less pertinent to our

inquiry, that the case attempted to be made in the appellee's

bill of complaint to the circuit court cannot be maintained

under the interstate commerce act. The bill shows that for

many years prior to July 15, 1897, there had been no compe-

tition with the JMallory Line in the transportation of traffic

by steam vessels from Galveston to Ncav York ; that the com-

plainant's own line began business on the 15th of July, 1897,

or seven months, less three days, before the exhibition of its

bill. The custom and usage that obtained with reference to

this interstate and foreign traffic, if any existed and was

observed by the defendant carriers before July 1.5, 1897, was

necessarily restricted to receiving and delivering freight

from and to the Mallory Line (as they are continuing to do),

and not of delivering or receiving to or from other lines, or

to or from all lines, because none other than the Mallory

Line theretofore existed. [420] It can hardly be claimed

that the usage which has obtained with the complainant's

line has acquired the force of local custom. Where a local

custom does exist in reference to matters about which parties

contract, and they refer expressly to the custom of the port

or place, or make no express reference to it, such custom

will be considered in construing such contracts. But it

is beyond the power of a local custom to compel parties to
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contract, or to impose its terms on their dealings, against

their expressed will, or against the duly-expressed will of

either of them.

Counsel for appellee also cite articles 4536, 4537, and 4539
of the Revised Statutes of Texas of 1895. It is shown by
the bill that all the traffic which the complainant is engaged
in handling is interstate or foreign commerce. Such com-
merce is subject to exclusive regulation by the national gov-

ernment. This power to regulate such commerce is vested in

congress, and is not a dormajit power, but has been put into

full exercise by the act of February 4, 1887. Hence the arti-

cles of the Texas statutes cited can have no application to

such commerce as that which the complainant is engaged in

conducting. There is nothing in the language of the Texas
statute that indicates a purpose upon the part of the legis-

lature that the articles quoted should apply to interstate or

foreign commerce.

Tlie appellee contends that the defendant railway com-

panies entered into such a combination, conspiracy, and

agreement as is prohibited by the act to protect trade and

commerce against unlawful monopoly, approved July 2, 1890,

for the purpose and with the intention of monopolizing the

traffic of interstate commerce between New York and Galves-

ton, in restraint of such commerce, and for the purpose of

preventing complainant from carrying on its business of

common carrier in such, traffic. Counsel cite sections 1, 2,

4, and 7 of the act named. Sections 1 and 2 are strictly

penal. So far as section 4 confers any new jurisdiction upon

the circuit courts of the United States to prevent and restrain

violations of this act, such new jurisdiction, if any is con-

ferred, appears to be limited in its exercise to suits on behalf

of the government instituted by the district attorneys of the

United States in their respective districts, and under the

direction of the attorney general. Blindell v. Hagan, 54

Fed. 40; Hagan v. Blindell, 13 U. S. App. 354, 6 C. C. A. 86,

56 Fed. 696. Section 7 provides that any person who shall

be injured in his business or property by any other person

or corporation by reason of anything forbidden or declared

to be unlawful by the act may sue therefor in any circuit

court of the United States in the district in which the
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defendant resMes or is to be found, Avithout respect to the

amount in controversy, and shall recover threefold the

damages by him sustained, and the costs of suit, including a

reasonable attorney's fee. In the case of Blindell v. Hagan,

supra, it was said by the learned judge of the circuit court

that this act makes all combinations in restraint of trade or

commerce unlawful, and punishes them by fine or imprison-

ment, and authorizes suits at law for triple damages for its

violation. But it gives no new right to bring a suit in equity,

and a careful study of the act leads to the conclusion that

suits in equity or injunction [421] suits by other than the

government of the United States are not authorized by it.

However, as the citizenship of the parties was such that the

United States court had jurisdiction, the learned judge re-

tained the case, and awarded the preliminary injunction

prayed for, because the natui-e of the alleged injury was such

that it would be difficult to establish in a suit at law the dam-

age to the plaintiff, and because to entertain it would prevent

a multiplicity of suits. In the same case on appeal this

court said

:

" We concur iu the conclusion reached by the learned judge who de-

cided the case below, as expressed in his opinion, and which is made
a part of the record, that the jurisdiction is maintainable on general
principles of equitable jurisdiction, and a careful examination of the
ease satisfies us that under all the facts before it there was no error

in the court awarding a preliminary injunction."

In V. iS. V. Debs, ^4 Fed. 724, the circuit court, to sustain

its jurisdiction, relied mainly on the act of July 2, 1890.

"When the case came in review before the supreme court in Re
Dels, 158 U. S. 564, 15 Sup. Ct. 900, that court entered into

no examination of the act of July 2, 1890, preferring to rest

its judgment on the broader ground of the general juris-

diction of a court of equity to prevent injury in such cases.

The supreme court Avas careful to observe that it must not be

understood from its putting its judgment on the broader

ground that it dissented from the conclusion of the circuit

court in reference to the scope of the act. The provisions of

the act in question ajDply to railroads, and render illegal all

agreements made by them which are in restraint of trade or

commerce. TJ . S. v. Association, 166 U. S. 290, 17 Sup. Ct.

540. We do not doubt the general jurisdiction of the circuit
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court as a court of equity to afford preventive reiief in a

proper case against tlireatened injury about to resuit to an
individual from any unlawful agreement, combination, or

conspiracy in restraint of trade. Does the complainant pre-

sent a proper case for affording such preventive relief? It

asks for a preliminary injunction restraining the respondents

from interfering with its business as it has been heretofore

and is now being carried on between the respondents and the

complainant in manner and means in the bill alleged, and

restraining them from discriminating against the complain-

ant in making and granting through rates, and restraining

them from carrying out the agreement betAveen them and

others in so far as it affects the complainant, commanding

them to afford to complainant the same facilities, and accept

freight under the same conditions, as by them extended and

granted to the other connecting steamship lines, etc.

Although the language " restraining them " is used in this

prayer, it is manifest from the nature of the case and all the

allegations in the bill that the preliminary injunction sought

for and obtained by the appellee is wholly mandatory in its

nature and effect. The bill does not claim that the com-

plainant has any contract arrangement with the defendant

railroad carriers which those carriers are about to breach.

It does not charge that the carriers are obstructing the com-

plainant's traffic in any particular by violence or other af-

firmative action so as in any way to hinder the prompt, safe,

and [422] convenient interchange of traffic between its line

and the respondents' lines, or to hinder the prompt dispatch

thereof to its respective destination, at the reasonable rates

therefor, which the respondents demand and receive from

all persons not connected with them by their contract ar-

rangement for through routing, billing, and rating. It

therefore is manifest that the circuit court has no power to

grant the- relief asked, unless it has power to command that

the respondents shall contract with the complainant for such

through routing, billing, and rating; and, not only so, but

shall contract with the complainant therefor on the same

terms that they have contracted with the Mallory Line.

All the reasons which have prevailed with congress to with-
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hold this power from the interstate commerce commission,

and many additional reasons with strongest force, forbid

that the numerous circuit courts should, in advance of legis-

lative action, take jurisdiction, and by mandatory injunc-

tion compel such through routing, billing, and rating.

We conclude that the several arrangements effected be-

tween the Mallory Line and the defendant railway com-

panies are not violative of the common law; that the case

attempted to be made in the appellee's bill of complaint in

the circuit court cannot be maintained under the interstate

commerce act ; that the statutes of Texas relied upon do not

and cannot apply to interstate commerce; and that the bill

does not present such a case as the circuit court has jurisdic-

tion to relieve by mandatory injunction, either under the

anti-trust act or under its general jurisdiction as a court of

equity. From these conclusions it results that the decree of

the circuit court must be reversed. It is therefore ordered

that the order of the circuit court granting an injunction

pendente lite be, and the same is hereby, reversed, and the

injunction dissolved, and this cause is remanded, with in-

structions to thereinafter proceed in accordance with the

views expressed in this opinion, and as equity may require.

[4391 CARTER-CRUME CO. v. PEURRUNG.

(Circuit Court of Appeals, Sixth Circuit. April 5, 1898.)

[86 Fed., 439.]

Review o.\ Eeeoe—Sueficiency of Evidence.—If there is any sub-

stantial evidence upon which the jury could reasonably have based

their ^-erdict, it will not be disturbed on appeal, though there may
have been a motion for a verdict or a motion for a new trial which

was overruled."

Same—Cokteact in Restkaikt of Trade—Waiver of ' Defense.—
\A'hile the court may possibly reverse a judgment involving the en-

forcement of a contract contravening public policy in the absence of

an objection on that ground in the trial court, it will only do so when

such illegality appears as matter of law upon the face of the plead-

ings, the face of the conti'act, or from the admitted facts.

<^ Syllabus copyrighted, 1898, by West Publishing Co.
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CoNTKAOTS IN RESTRAINT OF TRADE.—A Contract with an independent

manufacturer fbr the entire product of his plant is not in itself a

contract in illegal restraint of trade.

Same.—If an independent manufacturer contracts to sell his entire

product, without knowledge of similar contracts made by the buyer

with other manufacturers, and without any knowledge of the fact

that such contract was intended by the buyer as one step in a gen-

eral scheme for monopolizing the trade in that article and controlling

prices, such independent manufacturer cannot be held to have con-

spired against the freedom of cimimerce, or to have made a contract

in illegal restraint of trade.

Appeal and Error—Jurisdiction of Federal Courts—Objection

NOT Raised Below.—The objection that the suit was not brought

in the district of the residence of either party does not alfect the gen-

eral jurisdiction of the court, and cannot be raised for the first time

on appeal.

In Error to the Circuit Court of the United States for the

Western Division of the Southern District of Ohio.

Oscar M. Gottschal, for plaintiff in error.

Charles W. Baker, for defendant in error.

Before Lueton, Circuit Judge, and Seveeens and Claek,

District Judges.

LtTETON, Circuit Judge.

This is an action at law. The suit was brought upon a

written contract made August 14, 1894, between Peurrung

Bros. & Co., a firm then engaged in the business of jobbing

wooden ware in Cincinnati, Ohio, composed of Joseph P. and

Charles J. Peurrung, and the Carter-Crume Company, a cor-

poration of West Virginia. By this contract, for considera-

tion therein recited, which will be hereafter referred to, the

Carter-Crume Company became obliged to pay to Peurrung

Bros. & Co. $250 on the 15th of each month for the next en-

suing 3 years, 6 months, and 15 days, unless the contract

should be sooner terminated under a provision contained

therein. The installments which became due prior to Sep-

tember 15, 1895, were duly paid. The suit was for install-

ments thereafter falling due, which had not been paid. The

petition alleged that the firm of Peurrung Bros. & Co. had
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been dissolved, and the interest of Charles J. Peurrung in

the contract had [440] been assigned to the plaintiff, Joseph

P. Peurrung, who therefore sued in his own name, as he

might under the law of Ohio. There was a judgment in

favor of the plaintiff for the amount due on the first day

of the trial term. The errors relied upon to reverse this

judgment as presented by the brief and argument of counsel

will be considered in the order in Avhich they have been

argued.

1. It is said that the evidence did not show that the plaintiff

was the sole owner of the claim in suit; that for this reason

the court erred in not instructing for the plaintiff in error as

requested at the close of the evidence for the defendant in

error; and that for the same reason it w-as error to refuse a

new trial at the close of all the evidence. It is only by the

strongest stretch of liberality that we can discover that there

was a request for a direction at the close of the evidence for

the plaintiff below. But that motion was waived by the sub-

sequent introduction of evidence, and was not renewed at the

close of all the evidence. Railway Co. v. Lowry, 43 U. S. App.

408, 20 C. C. A. 596, and 74 Fed. 463. There was evidence

tending to show that Charles J. Peurrung, in a settlement of

the partnership affairs with his brother, Joseph P. Peurrung,

assigned this contract, and all due or to become due thereun-

der, to the said Joseph P. Peurrung. The witness to this was

Charles J. Peurrung himself. That this assignment occurred

before this suit was brought is also fairly made out. The cir-

cuit judge instructed the jury that the plaintiff must show, in

order to recover, that he was the real owner of this claim ; and

that, if the assignment was fictitious, or unproven, the case of

the plaintiff must fail. It is not for this court to weigh the

evidence. That is the province of the jury, and, where there is

any substantial evidence upon which a jury could reasonably

find, this court will not disturb the verdict, although there

may have been a motion for a verdict, or a motion for a new
trial, which was overruled. This is too long and well settled

to need other authority than Railway Co. v. Lotory, cited

heretofore.

2. But it is said that the contract in question is one in re-

straint of trade, and therefore void. This defense is hero
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made for the first time. No suggestion as to its illegality is

found in the pleadings. No reference thereto occurs in the

charge, nor was any exception taken to any instruction given

or refused. If it be true that this contract is one which, for

reasons of public policy, is void, the defense in the court

below would not be waived by failure to plead properly. It

was said in CoppelJ v. Ilnlh reported in 7 Wall. 542, and re-

peated in Oscanyan v. Arms Co.. 103 U. S. i^61-268, that:

" In such cases there can he no waiver. The defense is allaweil, not
for the salve of the defendant, hut of the law itself. The principle ia

indispensable to the purity of its administration. It will not enforce
what it has forbidden and denounced. The maxim, ' Ex dolo nialo non
oritur actio,' is limited by no such qualification. The proposition to the
contrary strikes us as hardly worthy of serious refutation. Whenever
the illegality appears, whether the evidence comes from one side or
the other, the disclosure is fatal to the case. No consent of the de-

fendant can neutralize its effect. A stipulation in the most solemn
form to waive the objection would be tainted with the vice of the
original contract, and void for the same reasons. Wherever the con-

tamination reaches, it [441] desti'oy*. The principle to be extracted
from all the cases is that the law will not lend its support to a cl;iini

founded upon its violation."

But the general rule is that a defense not presented to the

court below cannot be considered on writ of error from a

superior court. Edwards v. Elliott, 21 Wall. 532: Wilson

V. 3/cNamee, 102 U. S. 572 ; Clark v. Fredericks, 105 U. S.

4 ; Drexel v. Trw', 20 C. C. A. 265, 74 Fed. 12. Objections

going to the jurisdiction are an exception to this rule, be-

cause made so by Act March 3, 1875, § 5.

Possibly, it would be the duty of this court to reverse and

remand for dismissal a suit brought here on writ of error

which appeared to involve the enforcement of an obligation

contrary to good morals or in contravention of public policy,

although no such objection had been made in the court below.

But such action by an appellate court, as a tribunal for the

review of the action of trial courts, would not be justifiable

unless such illegality should appear as matter of law from

the pleadings, the face of the contract in suit, or from the

confessed facts of the case; otherwise the right to introduce

evidence in rebuttal and of trial by jury, if the suit be one

at law, would be cut off. The plaintiff below did not rely

upon any contract which was in itself illegal or void as in

contravention of public policy. Counsel for plaintiff in
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error say that the Carter-Crume Company were engaged in

an illegal effort to suppress competition, and put up prices

in the wooden butter-dish trade, and that as one step in

this scheme they bought from Peurrung Bros. & Co. their

contract with Tower & Matthews. Manifestly, Perrung

Bros. & Co. had been guilty of no conspiracy against the

public in contracting for the entire output of the small

factorj^ of Tower & Matthews. Neither was it an illegal

restraint of trade for the Carter-Crume Company to con-

tract for the same product, if their trade demanded it. The
prior contract with Peurrung Bros. & Co. alone stood in the

way. They therefore bargained with them to release Tower
& Matthews, and to supply them for a definite time with the

same ware, at the market price, less a fixed trade discount.

At the same time they contracted with Tower & Matthews

for the entire product of their factory. These two contracts

were concurrent in time, and were subject to be determined

on same notice. There were some features about this last

contract which indicate an intention to close the Tower &
Matthews factory after the delivery of a certain quantity

of ware for the term of the lease, if circumstances should

make it desirable. William E. Crume, of the Carter-Crume

Company, in the effort to make out a defense of misrepre-

sentation as to the extent of the trade of Peurrung Bros. &
Co. in such goods as one inducement to the contract, did say

that his company were, by the contracts with Peurrung Bros.

& Co. and Tower & Matthews, endeavoring to hold up the

prices of such goods, and that Peurrung Bros. & Co. had

been selling such ware at a less price than the Carter-Crume

Company. The same witness also said that they at that

time had other such contracts,—whether with factories or

dealers he did not say. There is no evidence that Peurrung
Bros. [442] & Co. were aware of any others contracts, or

of the purpose of the Carter-Crume Company to control

prices, or that they had any purpose of aiding and abetting

that company in any such scheme. They did know of the

contract with Tower & Matthews. But that of itself was
not a contract in general restraint of trade. If one con-

tracts with a manufacturer for his entire product, it will,

of course, restrain the producer from selling to others. But
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such a contract, taken by itself, is ordinarily harmless. The
public are not affected. Another question might arise if all

or a large proportion of all the producers of a particular

article should agree to sell their entire product to one buyer,

who would thereby be enabled to monopolize the market.

But, if each independent producer contract to sell his prod-

uct, or to sell or lease his plant, without concert with others,

or knowledge of or purpose to iDarticipate in the plans of

the buyer, he cannot be said to have conspired against free-

dom of commerce, or to have made a contract in illegal

restraint of trade. The transaction with Peurrung Bros. &
Co. was, on its face, legitimate, and it cannot be impeached

simply by evidence that the Carter-Crume Company under-

stood and intended it as one step in a general illegal scheme

for monopolizing the trade in wooden butter dishes, and
controlling prices. The principle, if we admit that the

purpose of the Carter-Crume Company was illegitimate,

is that which is applied to so-called wagering contracts.

The proof must show that the illegal purpose was mutual.

Roundtree v. Smith, 108 U. S. 269, 2 Sup. Ct. 630; Irwin

V. Williar, 110 U. S. 499, 4 Sup. Ct. 160; Bill v. Allen, 149

U. S. 481, 13 Sup. Ct. 950. This defense, not being one

which appears either upon the face of the contract in suit

or from the admitted purposes of both parties, cannot be

urged as an objection here, the objection not having been

made in the court below.

3. The next and last ground urged for a reversal is that

this suit was not brought in the district of the residence of

either the plaintiff or the defendant.. This objection was

fatal to the jurisdiction if it had been taken in time. The

plaintiff was a citizen of Indiana, and the defendant a cor-

poration of West Virginia. Diversity of citizenship, there-

fore, existed, and the case was one of which the court could

take jurisdiction. The act of congress which prescribes

the particular district in which a defendant may be sued is

not one affecting the general jurisdiction of the court. The

exemption from being sued out of the district of the domicile

of either of the parties was a privilege which the Carter-

Crume Company could and did waive by pleading to the

11808—VOL 1—OG M 54
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meiits. Railway Co. v. ilcBnde, 141 U. S. 127, 130, 132,

11 Sup. Ct. 982; Railroad Go. v. Cox, 145 U. S. 593, 603, 12

Sup. Ct. 905 ; Trust Co. v. McGeorge, 151 U. S. 129. 14 Sup.

Ct. 286. The judgment is accordingly affirmed.

[671] THE CHARLES E. WISWALL.

THE CHARLES E. WISWALL v. SCOTT ET AL.

(Circuit Court of Appeals, Second Circuit. Marcli 2, 1898.)

[86 Fed., 671.]

Monopolies—Inteestate Commerce.—A combination or trust be-

tween tlie owners of tugs operating entirely within the confines

of a state is not a combination in restraint of trade or commerce

among the several states or with foreign nations, so as to come

within the condemnation of the statutes of the United States, al-

though most of the owners held coasting lieenses.a

Same—Towage Ciiakges.—One who requests and accepts the serv-

ices of a tug for towage purposes cannot escape paying the reason-

able value of the services rendered, on the ground that the owners

of the tugs were members of an unlawful combination to raise

prices. 74 Fed. 802, affirmed. [See p. 608.]

This cause comes here upon appeal from a decree of the

district court. Northern district of New York, in favor of

the libelants, twelve in number, who were severally owners

of fourteen propellers or steam tugs which had rendered

towage service to the dredge and her scows.

The suit was originally begun by the present libelants, and by
eight others, who owned, respectively, nine additional steam tugs
or propellers ; but, it appearing that no services had been ren-

dered by these last-mentioned nine vessels, the libel was amended
accordingly, at final hearing. The court found that the remaining
libelants were entitled to recover the value of the services rendered
by their respective tugs, and referred it to a commissioner to ascertain,

determine, and report the values of the services of the respective
vessels over and above all payments on account thereof which may be
established by the evidence ; such values and the amounts of such
payments to be determined upon the evidence already taken, and
such additional evidence as may be produced and given by the
respective parties before such commissioner. Abundant oppor-

[672] tunity was given to all jjarties by the commissioner to take
additional evidence, but none was offered. The commissioner there-

after reported the value of the services of the vessels over and above

"Syllabus and statement copyrighted, 1898, by West Publishing Co.
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all payments, separately as to each vessel. He did not sejjarately
state the value of the services of each tug, and the am«unt of the i)ay-
ment thereon, but, inasmuch as it appears conclusively that $310
was paid, it would seem that he found the total value of'the service.s
to be $1,269.10. The value asserted in the amended libel was $1,300.
Claimant filed exceptions to the report, and, the report and exceptions
coming on to be heard, the decree now appealed from was entered.

Worthingtcn Frothingham, for appellant.

Isaac Lawson, for appellees.

Before Wallace, Lacombe, and Shipman, Circuit Judges,

Lacombe, Circuit Judge (after stating the facts).

The record is long and somewhat involved, and the com-
missioner's report has not set forth his findings with suf-

ficient detail to be of much assistance to the court in de-

termining just what he did find and upon what proof. This
appeal maj' be best disposed of by taking up the assignments

of error seriatim.

1. It is assigned as error that the libelants in the original

libel and in the amended libel were a combination in the

form a trust or otherwise, or conspiracy in restraint of

trade or commerce among the several states and with for-

eign nations; that libelants were engaged in an attempt to

monopolize such trade or commerce; and that all the work
alleged to have been done by them collectively or individually

was under a contract or combination in such form, and that

such contract or combination was void, and the libelants

cannot maintain this suit either collectively or individually.

We do not find any satisfactory evidence that these boats

were " engaged in trade or commerce among the several

states or with foreign nations." Most of them held coasting

licenses, but there is not a scintilla of evidence to show that

they ever did anything except to tow canal boats, barges, and

such craft on the waters of the Pludson River above Pough-

keepsie, and entirely within the limits of the state of New
York. And it seems wholly unnecessary to inquire whether

their owners had entered into any unlawful combination un-

der the laws of the state. Finding that the rates of compensa-
_

tion for the services of themselves, their crews and their tugs,,

were becoming so low as to be unremunerative, uncertain,
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and irregular, they agreed with each other to charge for all

services rendered by each vessel such sums as might be fixed

by a tariff whicli thej^ adopted. They called themselves the

" Hudson Eiver Tug-Boat Association," had a so-called su-

perintendent to allot work among them, adopted a system of

fines, etc., but they never became a legal entity either as a

corporation, a joint-stock association, or a partnership.

'J?hey made collectively no contract with the claimant, nor

were they capable of making such contract. Each piece of

towage service rendered was a transaction between the boat

towing and the boat towed, with which the other boat owners

in the association had nothing to do. Indeed, the libel (orig-

inal and amended) is obnoxious to the objection of an im-

proper joinder of libelants. Each should have brought a

separate libel; [073 1 but since this objection was apparently

not taken below, and the only result would be to increase the

costs to be paid by the defeated party, it need not now be con-

sidered. The contracts upon which recovery was had were

not with the so-called combination, but severally, with the

several tug? rendering the service; the amount of compensa-

tion asked and found is the fair and reasonable value of such

service ; and the existence of the " combination " is no bar to

its recovery. The defendant's proposition is that a person

who has given work, labor, and services to another, upon
that other's employment, may not recover their fair and rea-

sonable value if, during the time that he rendered such serv-

ices, he had been engaged with other men in like employment
with himself in a combination to charge for such services as

any of them might render according to some scale agreed

upon by them. We know of no principle of law which calls

for the adoption of such a rule, and are referred to no author-

ities which support it. The cases cited on appellant's brief

are not applicable. The only contract considered in TJ . S.

V. Trans-Missouri Freight Ass\ 1G6 U. S. 290, 17 Sup. Ct.

640, was the contract between the members of the combina-

tion. The action in Bank v. Ou-e7is, 2 Pet. 538, was brought

-on the usurious note by the bank that exacted the usury; and

the same is true of Bank v. Lamh, 2G Barb. 590. In Leonard

V. Poole, 114 N. Y. 377, 21 N. E. 707, the court refused to

take an accounting between two parties to an illegal trans-
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action. In Association v. Roucic (Tex. Sup.) 30 S. W. 809,
it appeared that defendants Houck and Dieter had entered
into an unlawful combination with other dealers in beer,

which secured control of the trade. Plaintiff, by contract
with defendants, bound itself to sell to the latter, and to no
other dealer in the city of EI Paso,—a contract which gave
the combination a monopoly of the sale in the city of El Paso
of the product of plaintiff's brewery, and materially assisted

the parties to the illegal contract in carrying out their object

of controlling the market for the sale of beer in that city.

The court held tliat if the plaintiff, when it made its contract

with Houck and Dieter, knew of the existence of the conibi-

nation, it was not an innocent seller, and could not recover,

since its contract " is calculated materially to aid the pur-

chasers in effecting their unlawful design." In PecJe v. Burr,
10 N. Y. 294, it was held that, where a contract is void be-

cause of its illegality, there can be no recovery for services

rendered under it uppn a quantum meruit. But there is

nothing illegal about the several contracts sued upon here,

which are to render towage services in consideration of the

payment of the reasonable value of such services. In Arnof
V. Coal Co., 68 N. Y. 558, it was held that " the agreement of

the B. C. Co. (of which plaintiff was an assignee) not to

sell to others, it knowing that the object of defendant was to

create a monopoly, and that this was one of the means of

averting competition, made it a party to the illegal scheme of

defendant." This is very far from supporting the proposi-

tion that had the Pittston & Elmira Coal Company sold

1,000 tons of the coal thus purchased to a local dealer in New
York City, at fair market rates, it could not recover. [67+]

On the other hand, the principle is well recognized by the

authorities that a promise remotely connected with an illegal

act, and founded on a new consideration, is not tainted with

the illegality, although it was known to the party to whom
the promise was made, and although he was the contriver and

conductor of the illegal act. One illustration given in Arm-
strong V. Toler, 11 "Wlieat. 258, is this

:

" Tlie man who imports goods for another, by means of a violation

of the laws of his country, is disqualified from founding any action

upon such iUegal transaction for the value or freight of the goods.
* * * But, after the act Is accomplished, no new contract ought to
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be affected by it. It ouglit not to vitiate the contract of the retail

merchant who buys these goods from the importer."

The test, whether a demand connected with an illegal

transaction is capable of being enforced at law, is whether

the plaintiff requires the aid of the illegal transaction to es-

tablish his case. If he cannot open his case, without show-

ing that he has broken the law, a court will not assist him.

But if he does not claim through the medium of the illegal

transaction, but upon a new contract bottomed on independ-

ent consideration, he may recover. Swan v. Scott, 11 Serg.

& E. 155; Armstrong v. Toler, 11 Wheat. 258; McBlnir v.

Gibhes, 17 How. 236. In the case at bar libelants clearh' did

not require the aid of the alleged illegal transaction to estab-

lish their case.

2. It is further assigned as error that " there was on the

trial no sufficient proofs of the value of the services alleged

to have been j^erformed by the libelants or either of them,

and no proof excepting of such value ,as was made and estab-

lished by the libelants themselves while engaged in such com-

bination," etc. The record shows that as to each item of charge

there was evideiace that the service rendered was worth the

price charged, and, as much of the work done by the dilfGriMit

scows was similar in character and quantity, many of the

items of charge are supjoorted by the evidence of several vvit-

nesses. The witnesses stated that, in testifying to the value of

the services, they did not give consideration to the schedule

of prices adopted by the association. The mere fact that in

some instances the sum testified to as the fair and reasonnblc

value of a particular service and the price for such service

named in the schedule were identical is not controlling. It is

not inconceivable that men may combine together to ask a

perfectly fair price for their work. Co-operation does not

necessarily imply extortion. AVe have not seen nor heard

the witnesses, but the commissioner, who had that oppor-

tunity, reached the conclusion that their estimate of value

was more nearly correct than that of the single witness called

by claimant. As the record discloses evidence to support

his finding upon this disput;ed question of fact, the decree

should not be reversed on the ground assigned. Appellant's

brief refers to an instance where the tug Andrews charged
Digitized by Microsoft®
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five dollars for towing the dredge from Troy to West Troy,

when the regular charge was two dollars, the additional three

dollars being charged for the reason that Wiswall (the owner
of the dredge) had previously towed with a boat outside of

the association. There [675] is no persuasiveness, however,

to any such evidence, in view of the fact that the owner of

the Andrews is not included among the libelants; chat no

claim on behalf of that tug is made; and that whatever

charges are made, testified to, and allowed for towi^ig from

Troy to West Troy and vice versa are at the rate of two dol-

lars only.

3. It is further assigned as error that judgment Avas ren-

dered against the sureties for this claimant in the original libel

wherein the Hudson Eiver Tug-Boat Association Avas libel-

ant, and that such sureties were discharged by the proceeding

allowing the libel to be amended and the libelants to proceed

therein individually. It appears, however, that the Hudson
Eiver Tug-Boat Association was not the libelant in the origi-

nal libel. Twenty different persons were individually libel-

ants, of whom eight have been removed by amendment, hav-

ing no claims. In other words, the suit began with twenty

individual libelants, and ended with twelve of them, the obli-

gation of the sureties being to answer the decree of the court.

The assignment of error is unsound.

4. The last assignment of error (the sixth) is the general

one that judgment should have been given for claiman.ts

instead of for libelants. It has been disposed of with the

other assignments.

The decree of the district court is affirmed, with interest

and costs.

[825] DENNEHY ET AL. v. McNULTA.

(Circuit Court of Appeals, Seventh Circuit. Jlay 2, 1898.)

[86 Fed., 82.5.]

Contracts—Illegal Condition as Consideration—Effect of Non-

PEEFOEMANCE.—Rebate vouchers issued by a distilling company to

customers, by which it promised to refund a certain sum per gallon

OD their purchases at the end of six months, on condition of their

purchasing exclusively from the company during that time, cannot
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be enforced, either at law or in equity, wbere ttie condition has not

been performed, though such condition be illegal, as in restraint of

trade ; there being no other consideration for the promise. 23 C. O.

A. 415, 77 Fed. 700, affirmed.^

Monopolies—Illegal Cosibination to Control Business—Legality

OF Contracts.—One purchasing liquors from an illegal combination

of distillers, vshieh controls the market and prices, though impelled

thereto by business needs and policy, enters into the contract volun-

tarily, and cannot retain the goods, and recover the price paid, or

any part of it, either on the grounnd that the combination was ille-

gal, or the price excessive. 23 C. C. A. 415, 77 Fed. 700, affirmed.6

Appeal from the Circuit Court of the United States for

the Northern District of Illinois.

The appellants filed claims for allowance against the funds in court
in the consolidated causes against the Distilling & Cattle-Feeding Com-
pany, of which sufficient description appears in the case of Uistilliiig

Co. V. McSulta (decided bv this court Jan. 4, 1807) 40 U. S. App. 578,

23 C. C. A. 415, and 77 Fed. 700.

[826] (1) The claims of Dennehy & Co. were presented by petition

in their name, and consisted of 91 written instruments, called rebate
certificates or vouchers, issued by the Distilling & Cattle-Feeding
Company to Charles Dennehy & Co., aggregating the sum of $5,238.23.

The iusti-umeuts are of various dates, numbers, and amounts, and in

form as follows, with approiDriate insertions in the blanli spaces,

respectively

:

" Peoria, 111., , 189-. No.
" Subject to the conditions named herein, and for the purpose of

securing the continuous patronage of the within-named purchaser, the
successors and assigns of the same, for its products, the Dis-
tilling & Cattle-Feeding Co., six months from the date of this purchase
voucher, will pay to Charles Dennehy & Co., of Chicago, purchaser,

dollars ($ ) , being a rebate of seven cents per proof gallon
on proof gallons of .the Distilling and Cattle-Feeding Company's
product purchased this day. This voucher will be valid and payable
only up in condition that the above-named purchaser, the successors
and assigns of the same, from the date of this voucher to the time of
its payment, shall have b lught their supply of such kinds of goods as
are produced by the Distilling and Cattle-Feeding Comimny, and all

comi)9unds thereof, exclusively of one or more of the dealers named
on the back thereof, until further notified, and shall also have sub-
scribed to the certificate on the back hereof.

" Distilling and Cattle-Feeding Co.,

" By J. B. Greenhut, President.

" Not transferable nor negotiable.
" When due, forward to the German-American National Bank of

Peoria, 111., where this voucher is payable without exchange or other
charge."

" Decision in 77 Fed., 900, not reprinted. Nothing in it relating to

anti-trust law, restraint of trade, or illegal combination.

6 Syllabus copyrighted, 1898, by West Publishing Co.
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Printed upon the back is the following indorsement: "It is hereby
certified that from the date of this voucher to the maturity thereof
the within-named purchaser, and the successors and assigns of the
same, have purchased all of their supply of such kind of goods, and
their compounds, as are produced by the Distilling and Cattle-Feeding
Co., exclusively from one or more of the dealers named hereon."
Appended thereto is a list of Gl dealers or distillers referred to, vari-
ously located throvighout the United States.

(2) The petition of Jloses Salomon sets up that he is the assignee
of simdry judgments rendered in justices' courts against the Distilling
& Cattle-Feeding Company, and also the holder of' vouchers on which
said judgments were rendered ; but it appeared, and was undisputed,
that appeals from the judgments were perfected and pending, whereby
the judgments became ineffective; and thereupon the petitioner
introduced 47 certificates or vouchers issued to Steiu Bros., of various
dates, numbers, and amounts, aggregating the sum of 5;3.(104.C-l, ami
similar in form and tenor to the instrument above described, e.xeept
that in a portion thereof the rebate was named at " five cents per
proof gallon,'' instead 'of seven cents, as recited in the sample form,
and the words, " Not transferable nor negotiable," do not appear, from
the record, to have been printed or stamped thereon.

It is not claimed that the payees or holders in either case complied
in any respect with the conditif>ns named in the voucher. On the con-
trary, it ajtpears, and is conceded, that there was neither compliance
not attempt to perform the condition. It further appears that no
inerest is in fact asserted by either of the payees named in the
vouchers; but that (1) the Dennehy & Co. vouchers were indorsed in
blank, without recourse, by that corpnratinn, delivered to the United
States Distilling Company, and were subsequently delivered to one
G. E. Jones, for whose benefit, as finally divulged, the claim was filed

in the name of the original payees; anil (2) that the vouchers issued
to Stein Bros, were by them indorsed payable to the order of one
Joseph Wolf, without recourse, and by the latter indorsed in blank,
and delivered to the petitioner, Salomon, an attorney at law, under an
arrangement that Salomon should bear all expenses, and receive one-
half of any amount realized.

The hearing upon the claims was before a special master, who
reported to the circuit court " the testimony and evidence, with his
conclusions thereon." Aside from the matters above recited, volnin-
inons testimony was introduced on behalf of the claimants, directed
to showing that the Distilling & Cattle-Feeding Company, as organized
and conducted, was a combination of a large percentage [827] of the
distillers of the country,—asserted to be 85 psr cent, thereof.^con-
stituting an illegal trust, monopolizing and controlling the product of

the country in that line to the extent of nearly 90 per cent ; that the
system of rebate vouchers in evidence was entered into and designed
to cari-y out and secure the purposes of the monopoly ; that, through
tilis control of the major share of distillery products, it was deemed a
business necessity on the part of Dennehy & Co., Stein Bros., and
other dealers throughout the country, to make all their purchases in

that line from the distributors of the combination ; or, as stated in the
argument of their counsel, it became " impracticable and detrimental
to their trade to buy liquors elsewhere," in the face of the monopoly

;

but it also appears that an independent and accessible snppl/ existed
in fact. The conclusions of the special master were against the allow-

ance of the claims in both cases. Exceptions filed by each claimant
were subsequently heard and overruled in the circuit court, the report
of the special master in each case was confirmed, and final decree
entered accordingly. The opinion thereon, by Showalter, Circuit

Judge, is reported in 77 Fed. 2U5.
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Moses Salomon, for appellants.

Levy Mayer, for appellees.

Before Woods and Jenkins, Circuit Judges, and Sea-

man, District Judge.

Seasian, District Judge, after stating the case as above,

delivered the opinion of the court.

Passing technical objections to consider this controversy

upon the merits, it is manifest that no liability is chargeable

against the Distilling & Cattle-Feeding Company, except

upon one or the other of the following propositions: (1)

That the conditions contained in the vouchers may either be

ignored or set aside for illegality, and the promise thus seg-

regated may be enforced without performance of the condi-

tions; or (2) that in the original transactions money was

paid to this corporation imder circumstances from which the

law raises an implied promise of repayment, within the doc-

trine of money had and received, which, ex a3quo et bono,

belongs to the party by whom it was so paid. Under either

head, the mere fact that the corporation, as one of the con-

tracting parties, may constitute an unjust monopoly, and

that its general business is illegal,—a status apparently held

in Distilling c& Cattle-Feeding Co. v. People, 156 111. 448, 41

N. E. 188,—cannot serve, ipso facto, to create default or

liability on its contracts generall}'; nor can such fact be

invoked collaterally to aflfect in any manner its independent

contract obligations or rights. National Distilling Co. v.

Cream City Importing Co., 86 Wis. 352, 355, 56 N. W. 804.

1. Can a cause of action be predicated upon the written

agreement? In substance, the instrument promises that,

" subject to the conditions named," and " for the purpose of

securing the continuous patronage " of the purchaser as

payee thereof, the Distilling & Cattle-Feeding Company
will, in six months after date, pay to the purchaser the

amount named, " being a rebate of seven [or five] cents per

proof gallon " on a purchase that day made, and to be " valid

and payable only on condition " that the purchaser named,

his successors and assigns, from date of the voucher to the

time of payment, " shall have bought their supply of such
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goods as are produced " by the promisor corporation " exclu-
sively from one or more of the dealers named on the back,"
and "shall also have subscribed to the certificate on the
back." The terms are une- [828J quivocal that the promise
was not to bind the corporation unless the promisee per-
formed the acts stated. In other words, the obligations of
the contract are dependent upon a condition precedent; and
there can be no default by the promisor without performance
of the condition, unless waived or excused by acts or conduct
on the part of the promisor. Under the contract in question,

compliance with the conditions was neither obstructed on the

one side, nor attempted on the other, and it is manifest that

no right of action at law has accrued in favor of the prom-
isees. In view of this status, the appellants contend that the

claims are entitled to equitable consideration, because (1)
they are presented in the course of a proceeding in equity;

and (2) this condition is affixed to the contract as a means by
which to carry out the illegal purposes of a monopoly oper-

ating in restraint of trade, and for that reason a court of

equitj' should either disregard the condition, or strike it out.

But assuming, for the argument, that both premises are well

taken, no relief can then be granted for enforcement of the

contract, as no consideration is left to supjDort the promise.

The condition is the sole consideration for the promise, and,

if that is illegal, the promise falls with it. Even if the con-

sideration were invalid only in part, the same result would
follow, the promise being indivisible. Bish. Cont. §§ 74,

487 ; 3 Am. & Eng. Enc. Law, 886 ; Greenh. Pub. Pol. rule 24.

No element of the contract as actually made between the par-

ties remains to be enforced. A court of equity cannot make
a new contract for them, nor can it destroy the substance of

the one which they have entered into, and at the same time

preserve the contract obligation. Recovery upon the vouch-

ers in question, with the conditions unfulfilled, would have

that effect, and must be denied in equity as well as in law.

Klein v. hisurance Co., 104 U. S. 88, 91.

2. The second anci final proposition calls for the applica-

tion of the equitable doctrine on which assumpsit may be

maintained as for money had and received, and the right to

this remedy must be found in the original transactions and
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circumstances under which the payments were made to tlie

Distilling & Cattle-Feeding Company. These were, on their

face, simple contracts of bargain and sale, and the only pay-

ments referred to were made upon distinct purchases of sup-

plies at stipulated prices. These goods were legitimate sub-

jects of trade, and there was no illegality in the nature of the

contract of purchase. There is no pretense that the pur-

chaser was either deceived or mistaken. On the contrary,

his purchase, so far as appears, was in exact compliance both

with his expectations and his bargain. It is not asserted

that fraud entered directly into any of these transactions;

nor is there impeachment for any cause, except upon the

hypothesis for which the appellants contend, by way of col-

lateral attack namely: (1) That an unlawful combination

enabled the seller to control and arbitrarily fix prices upon

nine-tenths of the distillery products of the country; (2)

that the exigencies of business on the part of the purchasers

constrained them to deal with this combination; (3) that the

amount named in the vouchers as rebate was beyond the fair

price, and a distinct addition to the price which was imposed

and withheld to secure continuance of the trade. And upon

the line of testimony introduced as tending in some measure

to show this state [829] of facts the appellants rest their

right to recover the alleged excess in the prices paid, as

money paid under constraint or duress. Without consider-

ing M'hether the testimony referred to was either admissible

under the issues, or of the effect alleged, and conceding, for

the purposes of the case, the truth of each of the above

propositions of fact, there can be no recovery of the money
so paid, for the reason that no actual duress is shown, and no

element exists to make the payment involuntary or compul-

sory. Radich v. Hutchins, 95 TJ. S. 210, 213; Lonergan v.

Buford, 148 U. S. 581, 590, 13 Sup. Ct. 684 ; 6 Am. & Eng. Enc.

Law, 57, tit. " Duress," and cases cited. In Radich v. Hutch-

ins, supra, it is said

:

" To constitute the coercion or duress which will be regarded as
sufficient to make a payment involuntary, . , . there must be some
actual or threatened exercise of power possessed, or believed to be
possessed, by the party exacting or receiving payment, over the per-

son or property of another, from which the latter has no other means
of immediate relief than by making the payment. As stated by the
court of appeals of Maryland, the doctrine established by the authori-
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ties is that ' a payment is not to be regarded as compulsory, unless
made to emancipate the person or property from an actual and ex-
isting duress imposed upon it by the party to whom the money Is
paid.' Mayor, etc., v. Lefferman, 4 Gill, 425: Brumagim v. TilUnghast,
18 Cal. 205 ; Mays v. Cincinnati, 1 Ohio St. 2G8."

In the case at bar neither the persons nor the property of

the purchasers were within the physical control of the sellers

when the contracts of purchase were entered into, or when
the payments were made thereupon, and in the eye of the law

the transactions were voluntary. At the utmost, the cir-

cumstances here assumed show an urgent need for the goods

to keep up their stock and continue in trade, and to that end

a business necessity to make their purchases from the illegal

combination, because it so far controlled the market that they

had reason to fear disastrous results if supplies were sought

elseM'here. However urgent this need may have seemed for

preservation of business interests, it cannot operate to change

the payment made upon such purchases from the voluntary

character impressed by the contract into the involuntary

payment which may be reclaimed. Emery v. City of Lowell,

127 Mass. 138, 140 ; C^lstin v. City of Viroqua, 67 Wis. 314,

320, 30 N. W. 515, and cases cited; 6 Am. & Eng. Enc. Law,

71. As the purchaser elected to take the goods upon the

terms fixed, and with all the circumstances in mind, his

rights must be measured by the contract, and not by the

motives which influenced either party to enter into it. If

the seller took advantage of his necessities, and made the

price excessive, it would be subversive of the well-established

rules which govern contract rights to receive testimony of

such circumstances, to so modify the terms agreed upon, and

allow recovery of the excess in price. In the case of an

injurious combination of the nature asserted here, the remedy

is by well-recognized and direct proceedings; but one who

voluntarily and knowingly deals with the parties so com-

bined cannot, on the one hand, take the benefit of his bargain,

and, on the other, have a right of action against the seller

for the money paid, or any part of it, either upon the ground

that the combination was illegal, or that its prices were un-

reasonable. We are of opinion that no foundation is es-

tablished for either set of claims, and the decree thereupon is

affirmed.
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[659] SOUTHERN INDIANA EXP. CO. v. UNITED
STATES EXP. CO. ET AL."

(Circuit Court, D. Indiana. August 4, 1898.)

[88 Fed., 659.]

Carriers of Goods—Duties of Connecting Lines Inter Se.—The

rules of the common law do not require a carrier to receive goods

for carriage, either from a consignor or a connecting carrier, with-

out prepayment of its charges if demanded, nor to advance the

chai'ges of a connecting carrier from which it receives goods in the

course of transportation ; nor can it be required to extend such

credit or make such advances to one connecting carrier because it

does so to another.!"

[6eO] Same—Express Companies—Interstate Commerce Act.—The

interstate commerce act does not apply to independent express com-

panies not operating railway lines.

Monopolies—Anti-Trust Law—Remedies.—The anti-trust law of July

2, 1890, does not authorize a court of equity to entertain a bill by

a private party to enforce its provisions, his remedy being by an

action at law for damages.

Carriers—Express Co.mpanies—Indiana Statute.—The statute of

Indiana prescribing the duties of railroads with reference to inter-

secting lines (2 Burns' Ilev. St. 1894, § 5153 ; Rev. St. 1881, § 3903)

has no application to express companies.

Same—Custom—SuFFiciENcy of Allegation.—In a bill against three

express companies, an allegation of a custom between defendants

to receive goods from each other for transportation without pre-

payment of charges, and to advance back charges to each other, is

not an allegation of a general custom of the business, which would
bind defendants to pursue the same method with other companies;

This was a bill by the Southern Indiana Express Company
against the United States Express Company and others.

Heard on demurrer to bill.

Joseph H. Shea and Francis M. Trissall, for complainant.

Baker 06 Daniels, for defendants.

Bakek, District Judge.

This bill is filed by the Southern Indiana Express Com-
pany, a corporation organized and existing under the laws

"Affirmed by Circuit Court of Appeals, Seventh Circuit' (92 Fed.,

1022). Memorandum decision. See p. 99.3.

6 Syllabus copyrighted, 1898, by West Publishing Co.
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of the state of Indiana, against the United States Express
Company, the American Express Company, the Adams Ex-
press Company, and certain individual defendants, alleged

to be officers and stockholders in said companies. The ex-

press companies are alleged to be joint-stock associations

organized iinder the law of the state of New York, which
is as follows

:

"Any joint-stock company or association consisting of seven or more
shareholders or persons may sue and be sued in the name of the presi-
dent or treasurer for the time being of such joint-stoclv company or
association ; and all suits and proceedings so prosecuted by or against
such joint-stock company or association, and the service of all process
or papers in such suits and proceedings on the president or treasurer,
for the time being, of such joint-stock company or association, shall
have the same force and effect as regards the joint rights, property
and effects of such joint-stock company or association, as if such
suits and proceedings were prosecuted in the names of all the share-
holders and associates in the manner now provided by law."

The bill alleges that the defendant companies have been for

many years engaged in the express business, and in carrying

articles of trade and commerce over railroads under contracts

with them, and have been declared by the law of this and

other states to be common carriers, subject to all the lia-

bilities, and bound to perform all the duties, of such common
carriers; that the complainant entered into a contract with

the Southern Indiana Railway Company, a railway located

wholly within this state, to carry on an express business over

said railway for five years from and after June 30, 1898 ; that

the defendant companies carry on an express business over

railroads which connect with the Southern Indiana Railway,

and that the express business originating on the line of

railway over which the complainant carries on its business

cannot be transported to its destination without pass-

[661] ing over one or more of the lines of railway over which

some one of the defendant companies carries on its business;

that the usage, long established, over the Southern Indiana

Railway by the defendants, as well as long, continuously,

universally, and uninterruptedly established by them over

the lines of railway on which they carry on their business,

was to receive and deliver to each other. packages for points

beyond their own routes, so that a package for a distant

point is transferred from one express company to another as

often as required to reach its destination, and is taken by one
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continuous and unbroken carriage, and, to facilitate prompt-

ness and simplicity in transfers from one company to another,

the receiving company pays to the tendering company all

charges which have accrued for carriage to the point of ten-

der, known as " accrued charges " or " advance charges," so

that the company having advanced all the accrued charges

receives from the consignee and retains the whole amount of

charges to the point of destination; that another of such

established customs and usages is to receive and forward

packages from each others' lines to consignees at points of

destination over the lines of the others without requiring the

prejDayment of charges from the consignor or the company

to which the package is delivered to be forwarded; that

another of the customs and usages established is the fixing and

publication of tariff charges for carrying packages from and

to all points, which tariffs are divided pro rata between each

of the companies handling the package. The bill then pro-

ceeds to aver that these usages and methods of doing busi-

ness were safe, reasonable, and essential to the quick and

simple transfer of packages, and to the transaction of the

express business, and that any company denied the facilities

thus afforded would be unable to compete in the same busi-

ness with another company which could avail itself of such

usages, and could not do a general express business so as

adequately to accomodate the public. The bill then proceeds

to allege that the defendant companies refuse, when articles

of trade and commerce carried by the complain [anjt are ten-

dered to the defendants, to pay the accrued charges, or to re-

ceive and transport to their destination any such articles

without the prepayment of the charges for such transfers.

The prayer of the bill is that the defendants may be enjoined

and restrained from refusing to receive any and all parcels

offered or delivered to them by complainant for transporta-

tion and delivery to consignees, and from demanding prepay-

ment of their charges for such transportation, and from re-

taining and withholding from the complainant all sums of

money known as accrued charges for express matter delivered

to them by the complainant, and from refusing to or retain-

ing from the complainant the reasonable pro rata part of the
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charges and compensation complainant may earn upon e.s-

prcss business originating- off its line.

The grounds upon which these claims for injunctive relief
are predicated are: (1) That such is the duty of common
carriers at common law; (2) that such is their duty under
the interstate commerce act; (3) that such is the require-
ment of the anti-trust law; (4). that such duty. is imposed
upon them by the custom and usage set up in the bill.

The defendant companies have demurred to the bill and
the amendment thereto, on the ground that the court is with-
out jurisdiction, [662] and also because the bill and the
amendment are without equity, on the facts stated.

Waiving, without deciding, the question of jurisdiction,

the court is of opinion that,the bill cannot be maintained on
any one of the above-stated grounds.

1. There is no principle of the common law requiring a

common carrier receiving articles of trade and commerce
from a connecting line to advance or assume the payment of

the charges accrued thereon for the transportation of such
articles from the point of origin to the connecting line. If

it does thus joay or assume such accrued charges, it can retain

a lien upon the property transported for their payment
as well as for the payment of the charges due to itself for

such transportation. An express companj', like any other

common carrier, has a right to demand that its charges for

transportation shall be jDaid in advance, and is under no

obligation to receive goods for transportation unless such

charges are paid if demanded. Nor is such express company
under any obligation to pay to the tendering company the

charges due to it for its services in transporting such articles

of trade and commerce from the point of origin to the point

of tender. It is true that the general practice is to collect

the charges upon delivery of the goods to the consignee, and,

when goods are received without payment in advance being

demanded, it becomes the duty of the carrier to transport

them to their destination, or to deliver them to the next re-

ceiving carrier. Receiving the goods for transportation

without any demand for prepayment of charges constitutes

a waiver of such right. The carrier holds a lien upon the
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goods for payment of charges, and, in case of a delivery of

tliem to the consignee before payment, it can hold liim re-

sponsible therefor. The same rule applies whether the ar-

ticles of trade and commerce are received from the original

consignor or from a connecting carrier. An express com-

pany, in the absence of contract, is under no obligation to

receive and transport for the original consignor, or to con-

tinue the transportation for a connecting carrier, without

the prepayment of its charges if demanded. The furnishing

of equal facilities, without discrimination, does not require

a common carrier to advance money to all other carriers on

the same terms, nor to give credit for the carriage of articles

of trade and commerce to all carriers because it extends

credit for such services to others. Oregon Short-Line d?

U. N. Ry. Co. V. Northern Pao. R. Co., 9 C. C. A. 409, 61

Fed. 158; Id., 51 Fed. 465; Little Roch c& M. R. Co. v. St.

Louis. S. ir. Ry. Co., 11 C. C A. 417, 63 Fed. 775 ; Little

Rock (& M. R. Go. V. St. Louis, L M. (& S. Ry. Co., 41 Fed.

559.

2. The interstate commerce act has, so far as express com-

panies not operating railwaj- lines are concerned, wrought

no change of the common law in this regard. At an early

day the question was raised whether express companies were

subject to the provisions of the interstate commerce act, and,

after full argument and deliberate consideration, the inter-

state commerce commission unanimously decided that the

act did not apj^ty to express companies properlj? so termed

;

that is to say, to independent organizations that carried on

an express or parcel business in.the usual manner, and which

did not operate railway lines, hi re Express Companies,

1 Interst. Commerce Com. R. 349. [663] This case was de-

cided on December 28, 1887. The commission shortly there-

after called the attention of congress to their ruling, and

suggested such an amendment of the law as would place ex-

press companies within their jurisdiction; but, although

more than 10 years have elapsed, congress has taken no action

on the subject. The same conclusion was reached in U. S. v.

Morsman. 42 Fed. 448. After a careful consideration of

the question, I see no reason to doubt the correctness of the
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conclusions reached in these cases. Under the averments
of the bill, it is manifest that neither of the express com-
panies is affected by the interstate commerce act.

3. The anti-trust laAv of July 2, 1890, has wrought no
such change in the law as will enable the court to enforce its

provisions in favor of a private party l>y a bill in equity.

Under this act, the only reineily given to any other party
than the government of the Uiiited States is an action at law
for threefold damages, with costs and attorney's fees, and
the only party entitled to inaintain a bill in equity for in-

junctive relief for an alleged violation of its provisions is

the United States by its district attorney, on the authoriza-

tion of the" attorney general. Gulf, C. C& W. F. Ry. Co. v.

Miami s. R. Co.. 30 C. C. A. 1-1'2, 86 Fed. 407, and cases there

cited.

Nor doc? section 5153, 2 Burns' Eev. St. 1894 (section

3903, Eev. St. 1881), aid the complainnt's contention. The
sixth paragraph of that section is as follows:

" Every sucli corporation stiall pissess tlie general powers and be
subject to the liabilities and restrictions expressed in the special
powers following :

* * * To cross, intersect, join and vmite its

railroad with any other railroad before constructed at any other
point on its route and upon the grounds of such other railway com-
pany, with the necessary turnouts, sidings, switches and other con-
veniences in furtherance of the objects of its connections ; and
every company whose railroad is or shall be hereafter intersected
by any new railroad, shall unite with the owners of such new rail-

road in forming such intersection and connections and grant the
facilities aforesaid."

This paragraph plainly is not applicable to express com-

paines which, like these defendants, do not own, control, or

operate a railroad line, but which simply contract for space

on railroad trains for the transportation of articles of trade

and commerce committed to their care. Besides, the con-

nections and facilities referred to are manifestly the physical

connections essential to constitute the two railroads connect-

ing lines. Such is the view of the supreme court of this

state. LaJce Shore & M. S. Ry. Co. v. Cincinnati W. d; M.
Ry. Co., 116 Ind. 578, 19 N. E. 440; Chicago, St. L. & P. R.

Co. V. Cincinnati, W. dj. M. Ry. Co., 126 Ind. 513, 26 N. E.

204. The, same view of a very similar provision of the

constitution of Colorado was taken by the supreme court of
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the United States in Atchison, T. & S. F. Ry. Co. v. Denver

<& N. 0. R. Co., 110 U. S. 667, 4 Sup. Ct. 185.

4. There is not shown by the averments of the bill and the

amendment to be any such custom or usage as would justify

the court in granting the relief prayed for. The right of

the complainant to such relief depends upon its showing

the existence of a custom or usage having the force of law

in the express business of the country. It is not enough to

iillege and prove a custom or usage among one uv more

expi'ess companie'-; to pay accrued charges by the receiving

company, [664] or to transport without prepajnnent of

charges to the point of destination. Before a custoDi or

usage can acquire the force of law, it must appear that, it, is

general and uniform in the business to be affected b\ it,

and that such custom or usage has been peaceably acquie.-ccd

in without dispute for a long period of time. The custom

or usage set out in the bill is not shown to be of this char-

acter. It is certainly be3'ond the power of the defendants,

by any custom or usage established between themselves, to

compel all other express companies in this country to sub-

mit to the customs and usages Avhich they have adopted.

Xor because the defendants consent to pay accrued charges

between themselves, and to continue the carriage of articles

of trade and commerce to their destination Avithout prepay-

ment, can they be required to do the same for all others.

While the method of doing business alleged to exist between

the three defendant express companies is certainly highly

advantageous to the prompt and speedy transportation of

parcels and packages, the law cannot compel them to con-

tinue this method of doing business, even between them-

selves, much less as between themselves and others with

whom heretofore they have had no, business relations.

Whether such a duty can be imposed by legislative enact-

ment we need not consider, for no such exercise of power
has as yet been attempted.

In the opinion of the court, the demurrer must be sus-

tained, and, as no amendment can make a better case, the

bill and the amendment will be dismissed, at complainant's

costs.
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Syllabus.

[1020] UNITED STATES v. JOINT TRAFFIC ASS'N.
(Circuit Court of Appeals, Second Circuit. March 19, 1897.) No. 92.

[89 Fed., 1020.]

Appeal from the Circuit Court of the United States for the
Southern District of New York. Wallace Macfarlane, U. S.
Atty. Charles Rowland Eussell, Allen McCuUoh, Ashbel
Green, Frank Loomis, and Carter & Ledyard, for appellee.

No opinion. Affirmed. See 76 Fed. 895 [(p. 615), also 171
U.S. 505].

[Copyri.ijbt, 1S99, by Wesi Publisbing Co.]

[505] UNITED STATES v. JOINT TRAFFIC ASSO-
CIATION."

APPEAL FEOJI THE CIECXJIT COUET OF APPEALS IfQK THE SECOND
CIRCUIT.

No. 84. Argued February 24, 25, 1898.—Decided October 24, 1898.

[171 U. S., 503.]

Thirty-one railroad companies, engaged in transportation between
Chicago and the Atlantic coast, formed themselves into an associa-

tion known as the Joint Traffic Association, by which they agreed
that the association should have jurisdiction over competitive traffic,

except as noted, passing through the western termini of the trunk
lines and such other points as might be thereafter designated, and to

fix the rates, fares and charges therefor, and from time to time
change the same. No party to the agreement was to be permitted

to deviate from or change those rates, fares or charges, and its action

in that respect was not to affect rates disapproved, except to the ex-

tent of its interest herein over is own road. It was further agreed

that the powers so conferred upon the managers Should be so con-

strued and exercised as not to permit violation of the Interstate

Commerce Act, and that the managers should cooperate with the

Interstate Commerce Commission to secure stability and uniformity

in rates, fares, charges, etc. The managers were given power to de-

cide and enforce the course which should be pursued with connect-

ing companies, not parties to the agreement, which declined or failed

to observe the established rates. Assessments were authorized in

order to pay expenses, and the agreement was to take effect January

" Bill to enjoin the execution of an agreement claimed to be in viola-

tion of the interstate commerce act dismissed by Circuit Court for the

Southern District of New York (76 Fed., 895). See p. 615. Decree

affirmed by Circuit Court of Appeals, Second Circuit (89 Fed., 1020),

memorandum decision. See above.
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1, 1896, and to continue in existence for five years. The bill, filed on

behalf of the United States, sought a judgment declaring that agree-

ment void. Held,

(1) That upon comparing this agreement with the one set forth in

United States v. Trans-Missouri Freight Association, 166 U. S.

290, the similarity between them suggests that a similar re-

sult should be reached in the two cases, as the point now
taken was urged in that case, and was then intontionally and

necessarily decided

;

(2) That so far as the establishment of rates and fares is concerned

there is no substantial difference between this agreement and

the one set forth in the Trans-Missouri case;

(3) That Congress, with regard to the interstate commerce, and in

the course of regulating it in the case of railroad corporations,

has the power to say that no contract or combination shall be

legal, which shall restrain trade and commerce, by shutting

out the operation of the general law of competition."

[43 L. ed., 250.] 6

[The right of a railroad company in a joint-trafllc association to devi-

ate from the rates prescribed, provided it arts on a resolution of its

board of directors and serves a copy thereof on the managers of the

as.sociatiiin. who, upon its receipt, are required to " act promptly for

the protection of the parties hereto, does not relieve the associa-

tion from cnndemuation as an illet^al restraint of competition, as the

privilege of deviating from the rates- would be exercised upon pain

of a war of competition against it by the whole association.]

[Congress has the power to prohiliit, as in restraint of interstate com-
merce, a cimtract or combination between competing railroad com-
panies to establish and maintain interstate rates ami fares tor the

transportation of freight and passengers on any of the railroads

parties to the contract or combination, even though the rates and
fares thus established are reasonable.]

[Congress has power to forbid any agreement or combination among
or between competing railroad companies for interstate commerce,
by means of which competition was prevented.]

[The constitutional freedom of contract as to the use and manage-
ment of property does not include the right of railroad companies to

combine as one consolidated and powerful association for the pur-

pose of stifling competition among themselves, and of thus keeping
their rates and changes higher than they might otherwise be under
the laws of competition, even if their rates and charges are
reasonable.]

tt The foregoing syllabus and the abstracts of arguments copyrighted,

1898, by Banks & Bros.

6 The following paragraphs inclosed in brackets comprise the sylla-

bus to this case in the U. S. Supreme Court Reports, Book 43, p. 259.

Copyrighted, 1899, by The Lawyers' Co-Operative Publishing Co.
Digitized by Microsoft®
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[The statute mirlev review is ei legitimate exoroise (if the pjwer of
Congress over interstate commerce, and a \alid regulation thereof. 1

[An agreement of railroad companies which directly and effectually
prevents competition is, under the statute, in restraint of trade, not-
withstanding the possibility that a restraint of trade might also
follow unrestricted competition, which might destroy weaker roads
and give the survivor power to raise rates.]

The bill was filed in this case in the Circuit Court of the

United States for the Southern District of New York for the

purpose of obtaining an adjudication that an agreement

[506] entered into between some thirty-one different railroad

companies was illegal, and enjoining its further execution.

These railroad companies formed most (but not all) of the

lines engaged in the business of railroad transportation be-

tween Chicago and the Atlantic coast, and the object of the

agreement, as expressed in its preamble, was to form an asso-

ciation of railroad companies " to aid in fulfilling the purpose

of the Interstate Commerce act, to cooperate with each other

and adjacent transportation associations to establish and
maintain reasonable and just rates, fares, rules and regulations

on state and interstate traffic, to prevent unjust discrimination

and to secure the reduction and concentration of agencies and
the introduction of economies in the conduct of the freight

and passenger service." To accomplish these purposes the

railroad companies adopted articles of association, by which

they agreed that the affairs of the association should be ad-

ministered by several different boards, and that it should have

jurisdiction over all competitive traffic (with certain excep-

tions therein noted) which passed through the western termini

of the trunk lines (naming them), and such other points as

might be thereafter designated by the managers. The duly

published schedules of rates, fares and charges, and the rules

applicable thereto, which were in force at the time of the exe-

cution of the agreement and authorized by the different com-

panies and filed with the Interstate Commerce Commission,

were reaffirmed by the companies composing the association.

From time to time the managers were to recommend such

changes in the rates, fares, charges and rules as might be

reasonable and just and necessary for governing the traffic
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covered by the agreement and for protecting the interests of

the parties to the agreement, and a failure to observe such

recommendations by any of the parties to the agreement was

to be deemed a violation of the agreement. No company
which was a party to it was permitted in any way to deviate

from or to change the rates, fares, charges or rules set forth in

the agreement or recommended by the managers, except by a

resolution of the board of directors of the company, and its

action was not to affect the rates, etc., disapproved, except to

the ex- [507] tent of its interest therein over its own road. A
copy of such resolution of the board of any company author-

izing a change of rates or fares, etc., was to be immediately

forwarded by the company making the same to the managers

of the association, and th.e change was not to become effective

until thirty days after the receipt of such resolution by the

managers. Upon the receipt of such resolution the managers

were '' to act promptly upon the same for the protection of

the parties hereto." It was further stated in the agreement

that " the powers conferred upon the managers shall be so con-

strued and exercised as not to permit violation of the Inter-

state Commerce act, or any other law applicable to the

premises or any provision of the charters or the laws appli-

cable to any of the companies parties hereto, and the mana-
gers shall cooperate with the Interstate Commerce Commis-
sion to secure stability and uniformity in the rates, fares,

charges and rules established hereunder."

One provision of the agreement was to the effect that tlje

managers were charged with the duty of securing to each

company -which was a party to the agreement equitable pro-

portions of the competitive traffic covered by the agreement,

so far as it could be legally done. The managers were given
power to decide and enforce the course which should be pur-
sued with connecting companies, not parties to the agi-eement,

which might decline or fail to observe the rates, etc., estab-

lished under it, and the interests of parties injuriously af-

fected by such action of the managers were to be accorded
reasonable protection in so far as the managers could reason-

ably do so. When in the judgment of the managers it was
necessary to tlie purposes of the agreement, they might deter-
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mine the divisions of rates and fares between connecting com-
panies who were parties to the agreement and connections not

parties thereto, keeping in view uniformity and the equities

involved.

Joint freiglit and passenger agencies might be organized

by the managers, and, if established, A^cre to be so arranged
as to give proper representation to each company party to the

agreement. Soliciting or contracting passenger or freight

agencies were not to be maintained by the companies, except

[508] with the approval of the managers, and no one that the

managers decided to be objectionable Avas to be employed or

continued in an agency. The officials and employes of any of

the companies could be examined, and an investigation made
when, in the judgment of the managers, their information or

any complaint might so warrant. Any violation of the agree-

ment was to be followed by a forfeiture of the offending com-

pany in a sum to be determined bj^ the managers, which

should not exceed five thousand dollars, or if the gross re-

ceipts of the transaction which violated the agreement should

exceed five thousajid dollars, the offending party should, in

the discretion of the managers, forfeit a sum not exceeding

such gross receipts. The sums thus collected were to go to

the payment of the expenses of the association, except that

the offending company should not participate in the appli-

cation of its own forfeiture.

The agreement also provided for assessments upon the com-

panies in order to pay the expenses of the association, and

also for the appointment of commissioners and arbitrators

who were to decide matters coming before them. No one

retiring from the agreement before the time fixed for its final

completion, except by the unanimous consent of the parties,

should be entitled to any refund from the residue of the de-

posits remaining at the close of the agreement.

It was to take effect January 1, 1896, and to continue in ex-

istence five years, after which any company could retire upon

giving ninety days' written notice of its desire to do so.

The bill filed by the Government contained allegations

showing that all the defendant railroad companies were com-

mon carriers duly incorporated by the several States through

which they passed, and that they were engaged as such car-
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riers in the transportation of freight and passengers, sepa-

rately or in connection ^^'ith each other, in trade and commerce

continuousl}^ carried on among the several States of the

Union and between the several States and the Territories

thereof. The bill also charged that the defendants, nnlaw-

fnllj' intending to restrain commerce among the several States

and to prevent competition among the railroads named, in

re-^pect to all their [509] interstate commerce, entered into the

agreement referred to above, and it charged that the agree-

ment was an unlawful one, and a combination and con-

spiracy, and that it was entered into in order to terminate all

competition ajnong the parties to it for freight and passenger

traffic, and that the agryement unlawfully restrained trade

and commerce among the several States and Teritories of

the United States, and unlawfully attempted to monopolize

a jaart of such interstate trade and commei'ce. The bill ended

with the allegation that the companies were preparing to

put into full operation all the provisions of the agreement,

and the relief sought w-as a judgment declaring the agree-

ment void and enjoining the parties from operating their

roads under the same. The defendant, the Joint Traffic

Association, fded an answer (the other defendants sub-

stantially adopting it), which admitted the making of the

contract, but denied its invalidity or that it is or was in-

tended to be an unlawful contract, combination or conspiracy

to restrain trade or commerce, or that it was an attempt to

monopolize the same, or that it was intended to restrain or

prevent legitimate competition among the railroads which

were parties to the agreement. The answer, in brief, denied

all allegations of unlawful acts or of an unlawful intent, un-

less the making of the agreement itself was an unlawful act.

The answer then set forth in quite lengthy terms a general

history of the condition of the railroad traffic among the vari-

ous railroads which were parties to the agreement at the

time it was entered into, and alleged the necessity of some
such agreement in order to the harmonious operation of the

different roads, and that it was necessary as well to the public

as to the railroads themselves.

The case came on' for hearing on bill and answer, and the

Circuit Court, after a hearing, dismissed the bill, and upon
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appeal its decree was affirmed by the Circuit Court of Ap-
peals for the Second Circuit, and the Government has ap-

pealed here.

2Ir. Solicitor General for appellants.

The agreement violates the anti-trust law, because it creates

an association of competing trunk line systems, to which is

[510] given jurisdiction over competitive interstate traffic,

with power, through a central authority, aided by a skilful

scheme of restrictions, regulations and penalties, to establish

and maintain rates and fai'es on such traffic and prevent com-

petition, thus constituting a contract in restraint of trade or

commerc3 among the several States, as defined by this court in

the Trans-Missouri case, 166 U. S. 290.

That case was elaborately argued and carefully considered.

A petition for a rehearing was presented and denied. The

decision has been accepted and acted upon by the Depart-

ments of the Government, and by the courts, both state and

Federal, as definitively settling the meaning and scope of the

anti-trust law when applied to traffic associations among
competing interstate railwaj^ systems. The decision was not

only a just, but an eminently salutary one. I shall not con-

cede that the principles it laid down remain questionable.

I shall not admit that it is necessary for me, by argument, to

fortify the position taken by this court in that case. The

anti-trust law, as there construed, is the law of the land.

The wisdom of Congress in prohibiting all agreements in

restraint of trade among interstate railway systems is even

more manifest now than Avhen the Trans-Missouri case was

decided. At the time of the argument of the Trans-Mis-

souri case, it was still to some extent a mooted question

whether the Interstate Commerce Commission was empow-

ered to determine what are fair and reasonable rates, and to

enforce such rates. This question is no longer open. Inter-

state Commerce Commission v. N. 0. d: Tex. Pac. Railway,

167 U. S. 479; Interstate Commerce Commission v. Alabama

Midland Railway, 168 U. S. 144.

If it be urged that any illegality in the agreement is cured

by section 3 of article 7, providing that " the poAvers con-

ferred upon the managers shall be so construed and exei'cised
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as not to permit violation of the Interstate Commerce act, or

any other law applicable to the premises, or any provision of

the charters or the laws applicable to any of the companies

parties hereto; and the managers shall cooperate with the

Interstate Commerce Commission to secure stability and uni-

[511] formity in the rates, fares, charges and rules estab-

lished hereunder."

An injunction to construe and exercise powers conferred so

as to permit no violation of law, is an admission that the

powers may be so construed and exercised as to violate law.

If the anti-trust law prohibited only those contracts in un-

reasonable restraint of trade or commerce there might be

saving force in this section. But the anti-trust law prohibits

all contracts in restraint of trade or commerce. Whether

the rates be reasonable or unreasonable, an agreement pro-

viding for their establishment and maintenance by an associa-

tion of interstate railways, is prohibited. The managers can

exercise none of the essential powers conferred by the agree-

ment Avithout violating the law. In the matter of the essen-

tial powers, it is not a question of method or degree; the

powers cannot be exercised, because they are in themselves

illegal. The association itself is illegal. It is formed for the

purpose of controlling certain competitive traffic. The cen-

tral authority—the managers—is given the power to estab-

lish and maintain rates on that traffic. Take away from the

association the power to establish and maintain rates, and
it immediately falls to pieces. It ceases to have a raison

d'etre.

The authority of the Government to maintain this suit is

sustained in United States v. Freight Association, 166 U. S.

290, 343, citing in re Dehs, 158 U. S. 564; Cincinnati, New
Orleans, dx. Railway v. Interstate Commerce Commission,

162 U. S. 184; Texas c6 Pacific Railway v. Interstate Com-
merce Commission, 162 U. S. 197.

Mr. James C. Carter (with whom was Mr. Lewis Cass

Ledyard on the brief), for the Joint Traffic Association,

appellee.

There are certain observations in relation to the Anti-

Trust act which are properly to be made before proceeding

to the argument.
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There is no doubt that prior to and at the time of the pas-
[512] sage of this law tliere were, as there still are, certain
tendencies in the industrial world which drew widespread
attention and excited, in some minds, much alarm. Many
industries were seen, or supposed, to be under the control of
great aggregations of capital, either in the hands of individ-
uals united under some form of agreement, partnership or
other, or contributed as the capital of corporate bodies.

Some of the most conspicuous Avere called by the vague name
of " trusts," and this term came to be employed, in a general
way,, to designate all of them. For obvious reasons, and
quite aside from the question whether tlieir objects and
effects are mischievous or beneficial, such combinations of

capital are not popular, and the designation " trust " came
to be a rather reproachful one.

Undoubtedly it may be possible for a large aggregated

capital to wield a greater power in many ways than would be

possible for the same amount distributed among many sep-

arate owners or managers, and the suspicion was entertained

that such power was employed in controlling markets, and
perhaps in controlling legislation, and it was also thought to

be an instrumentality by which the unequal distribution of

wealth was fostered and increased. The disfavor thus ex-

cited was, as was natural, turned to political account. Those

opposed to a protective tariff charged upon its advocates

that they were favoring and stimulating trusts, and the lat-

ter felt the need of repelling the charge by doing something

to show that they were the declared enemies of trusts.

Under such circumstances it was quite natural that

schemes of legislation aimed against these supposed public

enemies should be started, and any opposition to them would

naturally draw upon the authors of it the reproach that

they were the friends and, perhaps, the paid defenders, of

these powerful interests.

While, therefore, all, or nearly all, professed themselves

in favor of repressive legislation, the question what legis-

lation could be contrived was a difficult one and suggested

some difficult questions. How was a "trust" to be legally

defined so that a prohibition of it should not include a pro-

hibition of [513] the exercise of the clearest constitutional
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rights^ Congress, surely, could not prevent the creation

of corporations under state laws, or limit the capacity of

forming partnerships, or in any manner interfere with the

internal business of States. And was it certain that these

so called trusts were, in every instance, necessarily mischiev-

ous? Indeed, sensible legislators for the most part under-

stood very clearly that the things complained of Avere but the

necessary incidents and consequences of the j^rogress of in-

dustry and civilization and could not be arrested without

checking the advance of the nation and crippling it in the

fierce competitions with other nations, and that any useful

effort to remedy the supposed evils must be directed against

the abuses of the power of aggregated capital and not at

the aggregations themselves. Under these circumstances

Congress proceeded very cautiously and enacted the only

measure Avliich seemed possible without passing the plainest

constitutional limits. It did not attempt to define "trusts,"

or limit aggregations of capital in any form. The general

charge "was that these, combinations were in some form

monopolies, and in restraint of trade, but Congress did not

in the remotest degree attempt to define what a monopoly or

restraint of trade was. It was, however, perfectly safe to

declare that if these combinations did in any case create

monopolies, or restraints upon trade, they should be prohib-

ited from so doing in the future; and this is what Congress

did and all it did, by passing the act in question. It prohib-

ited contracts and combinations to create monopolies or re-

strain trade, and left it to the courts, without a word of

direction or instruction, to determine what contracts did

create monopolies or restrain trade, and what did not.

It cannot be said that Congress has done an unwise or im-

prudent thing, and that if calamity occurs the fault lies at

its door. It has prohibited nothing but contracts and com-
binations to create restraints of trade and monopolies. These,

when properly defined, are, beyond question, public mis-

chiefs and ought to be prohibited. If any useful thing be-

comes stricken down by the law, it must be the result of some
erroneous interpretation.

[514:] The first question we design to consider is Avhether

the agreement violates any of the provisions of the act re-
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ferred to. To this end it is of miicli importance to have in
mind the particular nature of the subject with which this

act deals, and how that subject has heretofore been treated
in law and legislation.

It is immediately obvious that Congress conceived itself

to be dealing with acts supposed to be productive of injury
to the public, and of injury to such an extent as to justify

repressive legislation.

We next observe that it is not contracts only of a certain

character which are condemned, but that they are coupled
together with certain other acts, presumably of a similar

nature or tendency, n:imely, combinations or conspiracies in

restraiiit of trade, and monopolies, or combinations or con-

spiracies to monopolize. Contracts, therefore, are dealt

with, not so much as contracts, but as one form of acts re-

lating to trade and commerce assumed to be injurious in

their tendency and effect.

That contracts of a certain class may be opposed to a

sound public polic}- has been recognized in the law from a^
very early period. The grounds or reasons of policy upon
which they are held void or illegal are very numerous and
varied, but a class embracing numerous instances is formed
of such as are supposed to have an injurious effect upon
trade or commerce; between these, however, there is quite a

marked distinction observable in the waj' in which they are

treated in the law. One description embraces simply or-

dinary business transactions, where parties make agreements

with each other for supposed mutual profit and advantage,

a breach of which would result in pecuniary loss or damage
to the one or the other, and a demand for redress. In such

cases the parties expect and intend to enforce the contract,

and look to the ordinary legal remedies as the means of en-

forcing it. Contracts whereby a business is sold and the

seller covenants that he will not thereafter carry it on, or

where a man takes an apprentice with an agreement that he

will not set himself up in opposition to his master in trade,

supply familiar instances of this character.

[515] Inasmuch as such contracts would not be entered

.into unless it was believed that the law would afl'ord redress

in case of a breach of them, the repressive pur]DOses of the
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law, where they are supposed to be opposed to public policy,

are, in general, fully satisfied by declaring them void and

denying redress, and this is usually the extent of the notice

which the law takes of them. There is no occasion for crim-

inal legislation, both for the reason that there is not present,

ordinarily, any criminal purpose, and if there were, repression

is sufficient^' accomplished without a resort to it. The doc-

trine respecting contracts of this character belongs therefore

to the law of contracts, and the treatises on that laAv usually

embrace a chapter devoted to it.

But there is another and much smaller description of con-

tracts supposed to be injurious to trade of quite a different

character. They are not, properly s]Deaking, business trans-

.

actions. They do not involve the sale, leasing or exchange

of property, or the hire of services; nor does a breach of

them usually result in distinct and ascertainable pecuniary

loss. They are not, indeed, entered into by parties in differ-

ent interests, as in the case of buyer and seller, one of which

expects to gain something from the other, but by parties in

the same interest ha^'ing in view an .object for the common
good of all ; nor do the parties to them generally look to, or

rely upon, any legal remedies to secure obedience to them.

They spring out of circumstances which impress the parties

to them with the belief that they have a common interest, or

that it is expedient to create a common interest among them,

and seek to control or regulate the conduct of each other in

relation to business. Instances of this description of agree-

ment are found where laborers, or employers, unite, in the

form of agreement, to regulate hours of labor, or prices, or

where merchants, or tradesmen, combine to transact their

business in certain prescribed ways, or to establish uniform

prices for their goods, or to suppress, or regulate, competi-

tion among themselves; or where a class of producers or

dealers combine together to control a product, or a business,

with a view of imposing upon others their own terms as to

prices, or other incidents of the business.

[516] The marked distinction between these cases and the

ordinary business transactions first spoken of is, that in the

latter there is a difference of interest, sometimes regarded as
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a hostility of interest bet^Yeen the parties, each seeking to

gain the utmost from the other; whereas, in the former, the

parties are in the same interest, each seeking the same end.

The term " contract " does not well express this sort of agree-

ment. It is a uniting together for a common purpose^a
combination—or, when thought to be of an objectionable

character, a conspiracy. Such unions always suppose agree-

ment, but it need not be in writing ; where it is in writing it

is often called an agreement, or contract; but, in giving it

this name we should not lose sight of its real character. In

reality it is simply an act, and innocent, or guilty, according

as the law may be inclined to regard it.

It is manifest that where the law does regard it as mis-

chievous, and to such a degree as to call for repression, it is

not enough to simply declare it illegal. The practice may,

nevertheless, be i^ersisted in, and as it does not rely for its

efficacy upon legal remedies, the mere withholding of such

remedies may be ineifectual. The action, therefore, which

law usually takes in respect to such so called contracts is in

the form of prohibition and pcnalt}^ and the subject belongs

not to the law of contracts, but to the criminal law, where it

is usually dealt with under the head of conspiracy.

We do not mean by the above observations that there may
not be instances which partake, to a greater or less degree, of

the qualities of both the classes above mentioned; but the

distinction between them is so constant and pervading that it

will be at once recognized.

As a conclusion to what is said we desire to point out that

the legal doctrine and policy to which this Anti-Trust act be-

longs, is manifestly the one last described. The circumstance

that contracts are grouped together with combinations and

conspiracies and made the subject of criminal treatment,

shows this very plainly.

•The ineptitude of some of the language of this legislation

is quite apparent. Undoubtedly the object of Congress was

to [517] reach that class of supposed mischiefs which flow

from combinations. But the great bulk of the cases, proba-

bly nine tenths, in which courts have felt called upon to say

anything about contracts in restraint of trade, has been the

11808—VOL 1—06 M 56
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business transactions first alluded to in which an agreement

has been entered into, not to exercise a i^articular calling, as

where the keeper of a well-patronized tavern sells out his

establishment and good will, and covenants not to further

carry on the business. Such agreements at the common law

have been held valid or void according to the supposed rea-

sonableness of the covenant; but, surely even when void,

there was nothing about them calling for the intervention

of the criminal law. And yet this statute bunches the valid

and the void all together, and makes them all criminal, when
probably there vras not the remotest intention to make any

of them criminal.

These observations, of course, fully admit that the particu-

lar agreement or combination against which this action is

aimed, Avould be, assuming that the act covers contracts be-

tween railroad companies, obnoxious to the penalty imposed

by the act, provided it were, in fact, in restraint of trade oi*

commerce between the States. That it is, in fact, in restraint

of trade or commerce must be shown before this action can

be maintained, and this is the proper subject for discussion in

this action. This question is broadly open and unaffected by
any decision of this court, and we expect to be able to show
that the agreement is not only not in restraint of trade and
commerce, but highly beneficial to both; that Congress has

never declared, or intended to declare, it criminal, and that it

is deserving, not of judicial condemnation, but of judicial en-

couragement and approval.

Unless the act is subject to the interpretation hereinafter

maintained, it is open to grave objection on constitutional

grounds, which will be dealt with by other counsel.

Having presented this preliminary matter, Mr. Garter

argued the following points.

I. The court has no jurisdiction to entertain this suit, un-

less it can be found in the provisions of some statute.

The bill sets forth simply the commission of a misde-

meanor, [518] and an intention on the part of the defendants

to repeat the offence. No principle of the public remedial

law of America or England is more fundamental than that

the ordinary administration of criminal justice by the ordi-

nary courts of common law, is sufficient for the repression of
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crime, and exclusive adhesion to it necessary for the protec-
tion of the citizen.

II. The Anti-Trust act contained provisions purporting to

create a jurisdiction in equity to give relief by Avay of in-

junction; and, perhaps, the decision made by this court in

the suit of the United States v. The Trans-Missouri Freight
Association, should be regarded as a determination that the
Attorney General was at liberty in case of any violation of
the provisions of the act to file a bill for an injunction, al-

though it would seem necessary, upon familiar principles, to

make out a case for equitable interposition, in order to

justify an appeal to the equitable jurisdiction thus created.

But so far as it is sought to maintain the present action on
the basis of an alleged violation of the provisions of the In-

terstate Commerce act, no support can be derived from the

decision above referred to. No such jurisdiction in equity

is given by that act. And by implication, at least, it is

withheld ; for in certain cases specially mentioned in sections

6 and 13, jurisdiction is expressly given to courts of equity to

grant injunctions. If it is not given in other cases it must

be taken to be for the reason that it was not intended.

" Expressio uniiis esif e.cchisio aJti'riv,s."

III. A clear understanding should be had at the outset,

of the meaning of the terms with which we are dealing. The
class of contracts condemned by the Anti-Trust act is defined

by the effect they have upon trade or commerce. They are

such, and such only, as have the effect of restraining trade or

commerce. The actual effect which the contracts have upon

trade or commerce is the material consideration which deter-

mines whether or not they are included within the class.

This may seem self-evident, and indeed is so. But the

possible suggestion might be made that there is a class of

contracts, called, or named, " contracts in restraint of trade,"

and that the statute relates to these irrespective of their real

and true effect. There is no foundation for such a sugges-

tion. There [519] is no class of contracts known to the law

by the name of contracts in restraint of trade irrespective of

their actual effect upon trade. Whenever, heretofore, the

point has been made in the case of a particular contract

whether it was in restraint of trade, it has been determined
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by an inquiry as to its actual effect upon trade. No sugges-

tion would have been indulged that it was valid or void ac-

cording as it might, or might not, be called or styled a con-

tract in restraint of trade.

^Moreover we are dealing Avith the criminal law, whicli

never classes acts and makes them punishable under arbitrrtry

names, without regard to their supposed effects, as being

actually mischevious or otherwise. This would be putting

innocence on a par with guilt.

IV. There seems to be no room for doubt concerning the

meaning of the term " in restraint of trade or commerce."

To restrain is to hold back, to check, to prevent, and thus to

diminish. It is injury to trade or commerce which the act

is aimed to prevent. Unless, therefore, a contract injures and

thus diminishes, or tends to diminish, trade or commerce, it

cannot be deemed as in restraint of trade or commerce.

V. The agreement under which The Joint Traffic Associa-

tion was formed, and the carrying out of which is sought to

be enjoined, is not a contract in restraint of trade or com-

merce within the meaning of the act of July 2, 1890.

[Over one hundred pages of appellant's brief are taken up

with the discussion of this point. The following synopsis of

its reasoning was filed by counsel.]

The bulk of the whole discussion, so far as respects the

Anti-Trust act, is contained under this Fifth Point, and the

line of argument pursued is substantially as follows: (1)

That no restraint is directly, or in terms, imposed upon trade

or commerce; that all the members of the association will,

as the agreement assumes, continue in business, doing the

utmost they can, and in competition with each other; that

whatever restraint is imposed by it is imposed simply upon
a single feature of this competition; that, competition and

trade not being identical with each other, a restraint upon
competition is not necessarily a restraint upon trade. It is

admitted, how- [520] ever, that a restraint upon competition

may be a restraint upon trade ; but it is asserted that whether

it is so or not, in any particular case, depends upon the nature

and effect of the restraint imposed in such case.

(2) The argument thus reaches one of the main subjects

of discussion, namely, what the effects of competition in trade
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are; when they are good, and when, if ever, they are bad;
and how such restraints have been regarded in public

economy, laAv and legislation. This subject is treated at

first generally, without reference to the particular effects of

competition in the business of railroad transportation.

(3) It is then pointed out that the particular field of dis-

cussion in the case has been, by what precedes, fully dis-

closed, namel}', the effects of restraints upon competition as

restraining, or not restraining, trade and commerce, and a

particular proposition, substantially equivalent to the main
one, is stated as follows

:

' The agreement in question, as a whole, and, particularly,

so much of it as affects competition, is in the highest degree

promotive of trade and commerce." The discussion on this

head pursues the following course

:

(a) It begins with a statement of " the origin, development

and present condition in this covintry of the business of rail-

way transportation," and shows that by the deliberate policy

of all our governments, state and National, business has

been, from the first, subjected to the severest involuntary

competition, and it points out the ruinous results to which

such competition leads when it takes place on rates, and aims

to show that such results can be arrested, or mitigated, only

by allowing the competing parties to displace the strife by

some form of agreement. (5) This discussion is proceeded

with by pointing out what the main requisites of a good rail-

way service are, and how they are affected by railway compe-

tition in rates. It aims to show that such competition, by

making uniformity in rates impossible, makes it impossible

to secure any of these essential requisites, and that they can

be secured only by some form of concerted agreement be-

tween the parties.

[521] (4) The subject of agreements between railway com-

panies and cooperative traffic associations being thus reached,

a sketch is made of their origin and development down to

Che time of the passage of the Interstate Commerce law, and

it is shown that the most efficacious form of agreement down

to that time had been found to be that of pooling.

(5) The Interstate Commerce law and its effects are then

discussed, and it is shown that one of its main objects was to
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bring about, so far as Federal legislation conld accomplisb

it, Tiniforniity in rates, and thus put an end to the practice

of discrimination, and attention is called to the incidental

feature of the law which prohibited pooling agreements. It

is then sliown that the effect of that law was to increase and

aggravate the very evils which it was designed to remove.

Pooling being prohibited, the most effective method for se-

curing uniformity in rates could no longer be employed, and

ruinous competition, with every form of discrimination, fol-

lowed, and to these evils was added the unendurable aggra-

vation that the j)i"actices wliich the law could not prevent,

were, ne\-erthelcss, converted into crimes.

(6) It is then shown that the necessity was universally felt

for some form of concerted action Avhich would put an end to

these deplorable conditions and that the present agreement

was the result of an earnest effort in this direction.

(7) An analysis of the agreement is then made, and it is

pointed out that it is not aimed against competition in

general, but assumes that puch competition will still continue

actively and earnestly on every point excejot that of rates.

Its precise effect upon competition in rates is dealt with,

and it is shown that while its object is to secure uniformity in

rates hy inducing competing companies to consent to such

uniformity, it does not purport to require it or compel it.

That it does not really, or in any proper sense, seek to restrain

competition at all, but aims to render competition open, hon-

est and hiwful, so that the business of railway transportation

may be conducted in conformJty with the requirements of the

Interstate Commerce law. and without the daily commission

of crime. It shows that, to this end, it is necessary that eacli

railroad [522] company should first establish its rates and
should adhere to them for a reasonable period, which is

fixed at thirty days, in order if it intends a change that it

may gi\-e reasonable notice of its intention in time to en-

able the competing parties to meet it, and to shape their own
conduct accordingly; that this is absolutely the only restraint

upon competition effected by the agreement, and being only

slight and temporary, and necessary in order to enable compe-
tition to be open and lawful, cannot be regarded as a re-

straint upon trade. It admits that one of its main objects
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is to secure what the Interstate Commerce law sought to
secure, uniformity in rates, but its method of effecting that
result is, not by a compulsory agreement, but by taking
away the motives to ruinous, secret and unlawful competi-
tion in rates. It also points out the many other beneficial

provisions of the agreement by which it is sought to make
the railroad transportation of the country regular, orderly,

safe and effective.

(8) It further seeks to emphasize the beneficial purposes
of the agreem.ent by showing that every great industry in

which the cooperation of many different proprietors and
agencies is required, necessarily calls for a system of regu-

lation which must be supplied either by the action of gov-

ernment, or, in the absence of such action, by the volun-

tary^ action of those who are engaged in it, and it pronounces
the association as " an institution for the regulation of trans-

portation business in those respects in which the State, either

from lack of jurisdiction, or because it deems that the regu-

lation could be best devised and administered bj'^ the railroad

systems themselves, has choosen not to regulate it."

(9) Throughout this part of the argument the central

proposition is that of the absolute necessity for some agency

bj;- which uniformity in rates may be brought about, and a

uniformitj' not only in the case of merchandise shipped from

the same point to the same terminus, but also in the case of

merchandise shipped from, or to, any points in any way
competing. So long as competition in rates exists differ-

ent men and different places will necessarily be put up,

or pulled down, enriched or ruined, as one railroad company
may think it to be [523] for its interest to make lower rates

than another, and without regard to comparative skill, in-

dustry or other natural advantages which furniph the true
'

and only field for useful competition. Railway transporta-

tion is a public function, and absolute ncLitrality in relation

to the multitudinous competitions of life is an essential con-

dition of its just discharge. This neutrality can be secured

only by uniformity in rates. If this is not secured by Gov-

ernment it must be brought about by some private agency.

It cannot be secured by governmental action, because the

Government has committed the business to private hands.
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The Interstate Commerce law had this uniformity for its

prime object; and went to the limit of Congressional power

in the effort to accomplish it. The prime object of the

present agreement is to supplement the effort, not by compul-

sorily restricting competition, but by taking away the motives

to it. It is asked whether it is possible to regard an organ-

ization formed to effect an object which the law and public

policy unite in viewing as essential, but which Congress can-

not by law reach, as a restraint upon trade? It is believed

that when this single subject is considered in all its various

relations, it is, of itself alone, decisive of the whole

controversy.

(10) The important matter of the classification of freight

is taken up and considered, and it is shown that the gTeat end

of uniformity in rates cannot be attained without a system of

classification; that classification is only a part, although a

necessary part, of rate making; that its only object and pur-

pose is to make uniformity in rates possible ; that it has never

been attempted, except as part of an effort to bring about

such uniformity, and can never be perfected, or even pre-

served, except upon the condition of such uniformity.

(11) The general usefulness of the organization formed by

the association is dwelt upon by calling attention to the mul-

titude and variety of subjects upon which it is daily engaged,

and especially to its constant occupation with the question,

how any particular rates which may happen to have been

established, or which may be proposed to be established, affect

different places and different merchants or manufacturers en-

[524] gaged in the same business, and who are in competi-

tion with each other, whether thej' jnay be a few miles or

hundreds of miles apart. It is asserted that the association
' becomes the practical arbitrator in cases where the Interstate

Commerce law eannot operate between competing merchants

and manufacturers, and between competing places, as to what
rates even-handed justice to all requires; that from the na-

ture of the case and the interest of the railroads themselves,

no rules can be adopted for decision of such questions except

those of justice and equality, and that if is practically impos-

sible that it should be made a medium of monopoly, or for the

exaction of anything more than reasonable charges; and that
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this is proved by a reference to the course of raih'oad charges

during the whole period, embracing many years, in which
such agreements have existed, the fact being that they have
continually declined from the rate of about three cents a ton

or mile to less than one cent a ton or mile, a rata lower than

that of railway transportation in any other quarter of the

world.

(12) The argument then refers to the matters of fact

which were involved or assumed in the foregoing discussion,

and justifies whatever assumptions have been made in the fol-

lowing waj's: (a) That, by the very nature of tiie case, they

are matters which must necessarily be true, because they are

the results of the operation of the familiar and well-known

laws relating to industrial pursuits. (?;) Because they have

that notoriety which requires a court to take judicial notice

of them, (c) Because they are fully established by aver-

ments in the answer admitted by the appellant in setting

down the cause for hearing upon bill and answer, {cl) By
the declarations, repeated in multiplied forms, of the Inter-

state Commerce Commission, the gre;!t public agency which

has such supervision and control over the business of railway

transiDortation as Congre-s can assert. .Copious extracts

from these declarations are set forth.

(13) These extracts and other proofs thus referred to are

again declared to stamp this association as one instance, of

which industrial life furnishes a multitude, where industrial

[525] interests of great magnitude are subjected to private

regulation, and for the reason that the State recognizes, and

always has recognized, the fact that such regulation is far

more effective over a large range of subjects than any which

the State itself could devise and enforce. Tliis statement is

confirmed and illustrated by reference to many different in-

stances, {a) To the multitudinous associations among work-

rtien and employes of various descriptions, all based upon

agreements far more in restraint of competition than any

contained in this instrument. (&) Similar unions among

the employers' of labor, (o) To the numerous Commercial,

Stock and Produce Exchanges and Boards of Trade, all of

which prescribe rates of commission and for compensation

for various services, and forbid any departure from them,
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and are far more restrictive of competition tlian any pro-

vision in the agreement in question.

(14) The question is submitted whether trade is in any

"way restrained by the agreements between laborers and em-

ployes, or those between the employers of labor, and it is

answered by saying that the final and general results, not-

withstanding occasional abuses, are greatly to increase the

efficiency of labor and the amount of work done, and to ele-

vate the chafracter of the laboring classes. The same ques-

tion is asked in respect to Commercial Exchanges and

Boards of Trade, whether they restrain the business with

which they are conducted, whether there is less buying or

selling of goods in consequence of commissions or other

charges being fixed at particular sums. It is answered by
saying that, as every one knows, these are all agencies by

which the number and magnitude of business transactions

is enormously increased.

The same question is piit in relation to the operation of

the j)resent agreement, or of any agreement tending ^to se-

cure imiformity in railroad rates and the stability, certainty

and safetjr of railway transportation; and it is asked

whether, in consequence of such agreements, the business of

railway transportation or the exchange of commodities is in

anj- particular diminished, and whether it is not, on the con-

trary, prodigiously extended and enlarged.

[526] (1-5) Under general subdivision V the conclusion

to which the foregoing line of argument leads is drawn in

these words :
" That the agreement which this action seeks

to condemn is not by reason of any restraint effected by it

upon competition, or otherwise, a contract in restraint of

trade or commerce, but is on the contrary highly needful to,

and promotive of, both."

Its necessity to beneficial purposes, as thus established, is

then separately pointed out by way of summing up: (a) Its

necessity to stability in rates. (6) Its necessity to uniform-
ity in rates and to jJrevent unjust discrimination, (c) Its

necessity to secure the general benefits of harmonious coop-

eration in classification and interchange of traffic, (d) Its

necessity as a supplement to "the Interstate Commerce act,

and in order to make the objects of that act attainable, (e)
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Its necessity for the prevention of crime, for its punishment

when committed, and for the prevention of perjury, com-

mitted in order to conceal crime.

VI. If the Anti-Trust act is interpreted as forbidding

agreements, such as the one under discussion, one of three

alternatives must necessarily follow. (1) That all railroad

transportation be abandoned; or, (2) The consolidation of

all competing railroads under a single ownership, either

governmental or private; or, (3) That all competing rail-

road business must be carried on in constant and daily vio-

lation of criminal law. Of these alternatives neither the

first or the second can be contemplated as possible. Rail-

road transportation cannot be abandoned, and no govern-

mental ownership can, under present, or any probably near

futiire conditions, be brought about. We have no sovereign

government possessing the requisite powers. It is the third

alternative which must follow.

VII. These positions are fully supported by the weight of

authority.

VIII. The agreement is in no manner in violation of the

provisions of the second section of the act. It creates no

monopoly, nor is it an attempt, or conspiracy to monopolize.

IX. In the attempt, made by the bill, to array every pos-

sible objection to the agreement, there is an evident purpose

to [527] suggest that its eighth article, in connection with

other subsidiary provisions, constitutes pooling, and there-

fore is a violation of section 5 of the Interstate Commerce

act. There is no foundation for such a charge. The agree-

ment in no manner violates any provision of the Interstate

Commerce law.

Mr. E. J. Phelps for the New York Central and Hudson

River Railroad Company, appellee.

I. As the case is set down for hearing on bill and answers,

no fact alleged in the bill can be taken as true if denied in the

answers, and every fact alleged in the answers must be taken

to be true if responsive to the bill. The facts on whidi the

case stands are therefore to be found exclusively in the

answers, either in the admissions or in the responsive aver-

ments Avhich they contain.
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II. The denials in the answers completely negative all the

charges of illegal intent on the part of the defendants Avhich

are contained in the bill, unless they are found to result

necessarily from the terms of the agreement itself.

III. Whether the agreement by its terms violates the Fed-

eral la-^^', depends entirely on the inquiry Avhether it conflicts

with any statute of the United States. The bill is liot based

upon any statute, but proceeds apparently upon common law

grounds. Xo statute is referred to, or charged to have been

violated.

IV. The only statutes of the United States that are claimed

to be infringed by the terms of the agreement, are the Inter-

state Commerce act, of February 4, 188Y, amended by acts of

March 2, 1889, February 10, 1891, and February 8, 1895,

and the Anti-Trust act of July 2, 1890.

V. The agreement violates no provision of the Interstate

Commerce act. The only provision in that act that is claimed

to be infringed, is contained in § 5, which prohibits " pool-

ing." " Pooling " means a division of the iponey earnings of

traffic, which this article does not contemplate.

VI. Even assuming that this clause in the agreement can

be construed into a violation of the 5th section of the Inter-

state Commerce act, this suit would not be maintainable, be-

[528] cause it is unauthorized by that act, and precluded

by its express provisions. This court has no power to grant

an injunction, either interlocutory or upon final decree, at

the suit of the United States Government, against the com-

mission of a crime, where no other grounds for the injunc-

tion exist except that the act sought to be enjoined is an

offence; unless such power is specially conferred by statute.

No such power is granted.

VII. The Anti-Trust act of July 2, 1890, does not apply

to the business of railway transportation. It will be claimed

that the decision of this court in the case of the Trans-Mis-

souri Associaiion, IGO U. S. 290, is decisive upon this point, as

well as upon the further question whether the agreement here

under consideration is a violation of the provisions of the

Anti-Trust act. It will be found on comparison that verj'

material differences exist between the agreement shown in

that case, and the case that is presented here. So that the
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decision there is by no means controlling in the present case.

These points of difference are clearly pointed out in the brief
of ]Mr. Edmunds, and need not be restated. But we conceive
it not to be improper, so far as it may be necessary, re-

spectfully to ask of the court a reconsideration of the con-
clusions reached by the majority of the judges in that de-
cision, which overrules the judgment of six United States
Circuit and District Judges who sat in the different stages

of that case and this.

The argument in opposition to it has been so fully, so

clearly and so forcibly presented in the dissenting opinion of

Mr. Justice "White, that it is hardly possible to add to it, nor
is it necessary to repeat it.

VIII. Assuming for the purposes of the argument, that

the Anti-Trust law does apply to railway traffic contracis,

no pro-sTsion of that law is violated by the agreement now
under consideration.

The prohibitions of the act are two : 1. Against contracts,

combinations or conspiracies in restraint of trade or com-

merce. 2. The monopoly of, or the attempt or combination

to monopolize any part of the trade or commerce of the

States, or with foreign nations.

[529] The agreement in this case is not " in restraint of

trade or commerce." The theory of the bill appears to be

that the agreement comes within this description, because it

tends to restrict competition, and because any agreement that

restrains competition is " in restraint of trade." Both these

assumptions are erroneous, the one in fact, the other in law.

The agreement does not restrain competition to any such

appreciable extent as would justify an injunction, except that

competition which is unlawful because it is secret.

Assuming, against the fact, that a certain restriction of

competition is the necessary result of this agreement if it is al-

lowed to proceed, it plainly appears by its terms to be only

such restriction of competition as is necessary to secure " just

and reasonable rates."

By the Interstate Commerce act all rates are required to be

"reasonable and just." Every unjust and unreasonable

charge is made unlawful. Schedules of rates, as has been

pointed out, are required to be published and kept open to
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public inspection, and to be filed with the Commissioners;

and not to be changed without due notice to the public and

the Commissioners. Ample remedies, criminal and civil, are

pro^'ided for the violation of these requirements, the enforce-

ment of which is made the duty of the Commissioners, and

the companies are also made subject to the state laws regulat-

ing rates.

The precise question, therefore, under this clause of the

Anti-Trust act, is Avhethor a contract that produces a result

which the Interstate Commerce act in terms authorizes and

provides for, and helps to repress a practice which that act

forbids, is for that reason a contract for the unlawful re-

straint of trade. Or, in other words, whether it can be made

unla^vful by a forced construction of the general provisions

of one statute of the United States, for a carrier company to

provide by a traffic contract for the maintenance of those

" just and reasonable rates " Avhich another statute of the

United States not only authorizes, but creates elaborate means

for making permanent, and for preventing the secret changes

of rates which the Interstate Commerce act prohibits.

It is the statutes themselves that have prescribed a defini-

[530] tion of this clause of the Anti-Trust act, so far as it

applies to railway traffic contracts, if it is held to apply to

them at all, whatever its meaning as to other contracts

may be.

That the just and reasonable rates of transportation which

the Interstate Commerce act contemplates and provides for,

are rates that are just and reasonable to the carriers as well

as to the carried, cannot be open to doubt. The very words
• just and reasonable '' employed in that act, necessarily im-

ply that meaning. They are words of comparison and rela-

tion, and unless the rights of both parties to a contract are

considei'ed, there can be no comparison. It would be pre-

IDOsterous to call a price just and reasonable, that was not so

to one side as well as to the other. This is the construction

which this court have given to the Interstate Commerce act

in this very particular.

The validity of the agreement here in question must be

determined, therefore, not merely upon the language of the

Anti-Trust act taken by itself, but by that language consid-
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ered in connection with the other statute of the United States
which (if this applies) is in pari materia, and which deals
with the subject so much more exhaustively, and in words so
plain that there can be no ambiguity raised in respect to them.
Granting that the Anti-Trust act in terms makes all contracts
unlawful that are in anywise " in restriction of trade," how-
ever reasonable and necessary they may be, is that to- be
understood to invalidate a railway contract made to secure

that, and only that, which the Interstate Commerce act as

construed by this court recognizes as the right of railway

companies to receive, and provides means to secure ? It will

hardly be claimed that the elaborate provisions of the Inter-

state Commerce act on the subject of reasonable rates are

repealed by the Anti-Trust act. If both are to stand, as

applicable to this case, they must be read together, the same
as if their provisions were contained (so far as they refer to

the same subject) in separate sections of the same act.

Quite aside from the provisions of the Interstate Commerce
act, giving to the companies the right to just and reasonable

rates, and to use proper means to maintain them, the same

[531] result is reached under the principles of the common
law. The term " restraint of trade " employed in the Anti-

Trust statute has a common law definition. And as the act

furnishes no other, that, upon the general rules of construc-

tion, must be taken to be intended. To make the agreement

an infringement of this statute, it must, therefore, be one that

would be void at common law. It is respectfully submitted

on this point that in the construction of statutes the rule is

absolutely without exception, that where a word or phrase

employed has a well-settled common law definition distinct

from its literal meaning, that is assumed to be the meaning

intended, unless a different definition is prescribed in the

statute. Even the Constitution of the United States, a polit-

ical document of an entirely unique character, has been from

the outset subjected by this court to this rule of construction.

Even if it should be held that the language of the Anti-

Trust act forbids any contract in restraint of trade, liow-

ever just, reasonable and necessary, the agreement here in

question would not fall within the prohibition, because it does
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not tend to restrain trade or commerce, but rather to pro-

mote them.

A restraint upon excessive and unwholesome coni petition is

not a restraint upon trade, but is necessarj^ to its mainte-

nance.

This view is so fully presented and discussed in the nrief

of Messrs. Carter and Ledyard, that further' argument in

support of it is not requisite.

There is no ground whatever for asserting that the agree-

ment infringes the provision of the Anti-Trust act against

monopolies.

The definition of the word " monopoly," both in its legal

and its ordinary signification, is the concentration of a busi-

ness or employment in the hands of one, or at most, of a few.

That is the plain meaning of it as employed in the act. No
feature of the agreement, in any view that can be taken of it,

approaches this definition.

So far from tending toward the concentration of railroad

transportation in fewer hands, it does not in any possible

event withdraw it from a single road now in existence, nor

throw the least obstacle in the. way of the construction of

others.

[532] Its effect will be, if it is successful, not to diminish,

but to increase transportation facilities, by preserving roads

that might otherwise be driven from the field.

IX. If the construction of the Anti-Trust act which was

adopted by the court in the Trans-Missouri case is to stand,

it is respectfully insisted that the act, so far as thus interpre-

ted and applied, is in violation of the provisions of the Con-

stitution of the United States, since it deprives the defend-

ants in error of their liberty and their property without due

process of law, and deprives them likewise of the equal pro-

tection of the laws.

This point was not made on the argument of the Trans-

Missouri case, because no such construction of the act was
anticipated by counsel. Nor was it considered by the court,

since it is an unvarying rule that no objection to the constitu-

tionality of a law will be considered, unless raised by the

party affected.
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The question thus presented is not whether the act in gen-
eral, or in its application to the many other cases to which it

is obviously addressed, is unconstitutional, but whether the
agreement here under consideration is one that may be pro-
hibited by legislation, without infringing the freedom of con-

tract and the right of property, which the Constitution de-

clares and protects.

In the Trans-Mhsoiiri i-t/.'^c. where the contract under con-

sideration was similar to the one here in controversy, though
far more open to the objections here urged, it was conceded,

both in the majority and the minority opinions of the court,

that its substantive character and purpose Avere such as the

ansAvers in the case aA'er and set forth. It Avas for this rea-

son belie\'ed by the minority of the judges that it could not

haA-e been the intention of Congress that such a contract

should be made a penal offence. But it was held l)y the

majority that the language of the act admitted of no other

construction. Though it Avas conceded in the opinion of the

court that the arguments against that conclusion " bear Avith

much force upon the policy of an act Avhich should prevent a

general agreement of rates among competing railroad com-

panies, to the extent simply [533] of maintaining those rates

Avhich were reasonable and fair." And in the oj^inion of the

minority of the court by Mr. Justice AVhite, he remarks, after

stating the general features of the contract, " I content my-
self Avith giving this mere outline of the contract, and do not

stop to demonstrate that its proA'isions are reasonable, since

the opinion of the court rests upon that hypothesis."

The accuracy of the statement Ave have made above, of the

legal effect upon this case of the Anti-Trust act, as so con-

strued, is thus both established and conceded, and the ques-

tion distinctly arises, Avhether legislation having such a re-

sult is within the poAver of Congress.

That the operation of the act as thus interpreted does in

fact, by prohibiting the contract here in question, deprive the

defendants (whether rightfully or not) of both liberty and

property to a very grave and perhaps ruinous extent, is not

open to question. A just freedom of contract in lawful busi-

ness is one of the most important rights reserved to the citi-
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zen under the general term of " liberty," for all human in-

dustry depends upon such freedom for its fair reward.

The use of property is an essential part of it, and when

abridged the property itself is taken. Its use is abridged

when the owner is precluded from any contract that is neces-

sary or desirable in order to secure to him a just compensa-

tion for its employment. And when any class in the commu-

nity is so precluded, it is to that extent " deprived of the equal

protection of the laws." These are eleitientary propositions

in constitutional law, and have been often asserted by this

court.

In recapitulation of the points above presented upon the

question of the constitutionality of the Anti-Trust act, if it

is held applicable to the agreement in this case, we respect-

fully insist: (1) That the act deprives the defendants of

both liberty and property, bj^ forbidding a contract just and

reasonable in itself, essential to the use of their property and

the proficcution of their business, and never before held or

claimed to be unlawful or wrong, and by which they only

agree to do what they have a right to do. That no such

contract can be prohibited by law without a violation of the

[534] constitutional provision, whatever advantage to the

public in keeping down rates of transportation may be ex-

pected to result from it. And that in attempting such a

prohibition, the case contemplated by the Constitution is dis-

tinctljr presented, in which the legislature deems that a public

benefit is to be effected by depriving the citizen of his liberty

or projDerty without due process of law.

(2) That even if such a deprivation could be justified in

any case, the public good in this case does not in any sense

require it, because (a) Those intended to be benefited are not

the jDublic, but only one class of the public who are seeking a

business advantage over another and much larger class,

which is equally entitled to protection. (&) Even if such

class is held to constitute the public, it is not entitled to the

suppression of all restriction upon competition. Because

such a suppression would be a plain and oppressive violation

of the equal rights of the other class, inasmuch as it would

compel the latter to serve the former by labor and property

without just compensation, (c) The legislation in question
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is not necessary, even if it is admissible. The complete sup-
pression of all the restriction upon competition to which the
public has a right to object, is already effectually provided
for by full and careful Congressional legislation, in which
no defect or insufficiency can be pointed out ; so that the fur-

ther suppression now proposed only extends to those re-

strictions, just and reasonable in themselves, to which the

public have not a right to object. And even without that

or any legislation, it would be utterly impossible under exist-

ing facts, notorious and undisputed, for railway companies

to restrict competition to a degree that would result in any
injury to the public, (d) That if all restrictions upon com-

petition were prohibited, the result, instead of a public ad-

vantage, would be a public calamity, and would injure rather

than benefit the very class in whose behalf it is contended for.

(3) That even if it were admitted that further legislation

against restrictions upon competition was both constitutional

and necessary, the provisions of this act, in forbidding all

such restrictions, are not justly adapted to the only end that

is [535] admissible on public policy. If this one is of that

character it must fail, but if not, it cannot be made unlawful

because it is unnecessary. Few special contracts would be

necessary if all parties concerned in the transactions to which

they refer would always do right.

Mr. George F. Edmunds for the Pennsylvania Eailroad

Company, appellee.

Before the agreement in question was made, the rates of

each road had been independently and fairly established by

itself, and duly filed with the Interstate Commerce Commis-

sion; and these rates were in truth just, reasonable, and in

conformity with law in every respect, and were in full opera-

tion.

This is admitted by pleadings.

This being true, these rates could not have been either

raised or lowered, under then existing conditions, without in-

justice to patrons or else injustice to those interested in the

roads, including the people along their lines, as well as

through shippers.

To have changed any of them would have been against
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justice and reason, disobejdng the first commandment of the

commerce law.

In this state of things the agreement was made. The pre-

amble contains five distinct declarations, as follows:

(1) To aid in fulfilling the purposes of the Interstate

Commerce act; to cooperate

(2) with each other and adjacent transjaortation associa-

tions to establish and maintain

(3) reasonable and just rates, fares, rules and regulations

on state and interstate traffic ; to

(i) prevent unjust discrimination, and to secure the reduc-

tion and concentration of agencies

(;")) and the introduction of economies in the conduct of

the freight and passenger service.

Every one of these declarations is admitted to have been

true in all respects ; and it is admitted that there was no

other [536] purpose, and no secret or covert design in re-

sjDect of the subject. The preamble thus became, certainly

as between the parties to it. the constitutional guide in the

interpretation of the body of the contract.

The jjarties next declare that they " make this agreement

for the purpose of carrying out the objects above named."

The first six articles of the contract provide for organiza-

tion and administration, in respect of which no criticism has

been suggested, except as to section 5 of Article V in con-

nection with the Solicitor General's contention in regard to

Article VII.

Article VII is the first one that is assailed in respect of its

fundamental character. It is the fundamental one in regard

to rates. If it violates law, it is bad, and must not be put in,

execution. If it provides for the fullest obedience to law

and promotes trade, it must be upheld.

The first section provides

:

' Section 1. The duly published schedules of rates, tares and
charges and the rules applicable thereto now in force and authorized
by the companies parties hereto upon the traffic covere<l by this
agreement (and filed with the Interstate Commerce Commission as to
such of said traffic as is interstate) are hereby reaffirmed by tlie com-
panies composing the association, and the eumpanies parties hereto
shall, within ten days after this agreement becomes efCective, file with
the managers copies 'of all such schedules of rates, fares and charges,
and the rules apiJlicable thereto."
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This section is the immediate and affirmative act of the
association. Its essence is that all parties agree to abide by
the preexisting just, reasonable arid la^vful rates then on
file with the Interstate Commerce Commission. It has not
been contended by the learned Solicitor General that this

section is contrary to law. It is submitted with confidence
that no such contention can be made, and that if the associa-

tion agreement had stopped there, tlie agreement would have
been simply one to stand by just and reasonable rates inde-

pendently fixed, on file with the Interstate Commerce Com-
mission, Avhich would be agreeing to do the very thing that

the plain [537] words of the statute commanded should be

done. The commerce law does not demand competition ; it

only demands justice, reason and equality. E\ery one of

its clauses is devoted directly to these ends; and the com-
petition that produces depuiture from the reason and justice

and equality that the act requires violates the essential

jjrinciple upon which it is founded.

I take it to be plain that if these thirtv-one defendants had
united in an engagement to truly and faithfully adhere to

and carrj' out in their resisective conduct all the requirements

of the commerce la^', and had agreed to the imposition of

penalties for infraction, it would be manifest that they had

not contracted to re-strain trade, either in a general or a par-

tial sense, or any sense whatever. In the instance of this

first provision of the agreement, they ha\'e engaged to do

that very thing and that very thing only in the form of

specific language referring to a specific and existiug just,

reasonable and lawful state of things which they Mere then

acting upon.

The second section of Article VII is the one upon which

the principal assault of my learned brother on the other side

is made. He maintains that the language used in describing

the powers and duties of the managers is intended to be

evasive and to conceal its real purjoose, and to make the

managers the absolute masters, subject to an appeal to the

board of control (being the presidents of all the roads), of

the changing and fixing of future rates. The first answer

to this is that the pleadings distinctly admit that there was

no evasive intention, or other unjust purpose, in any part
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of the arrangement. It is, therefore, not just to maintain

what the record admits to be untrue.

But whatever construction or implication may exist in

reppect of the language of this section, it is sufficient to

say that the very next section of the same article declares

that

—

" The powers conferred upon the managers shall be so construed
and exercised as not to permit violation of the Interstate Commerce
act, or any other law applicable to the premises, or any provision of
the charters or the laws applicable to any of the companies parties
hereto, and the managers shall co- [538] operate with the Interstate
Commerce Commission to secure stability and uniformity in the rates,

fares, charges and rules established hereunder."

Here is, in words as clear and specific as the English lan-

guage is capable of, a distinct jurisdictional limitation upon
the powers of the managers, as described in the preceding

section, and in terms the clause provides that the powers

conferred upon the managers shall be so construed and exer-

cised as not to permit the violation of the Interstate Com-
merce act, or any other laAV, and so forth; and it commands
the managers to cooperate to these ends with the Interstate

Commerce Commission.

"^Alien the managers come to act, then, under these powers,

how do they start? They start with a system of rates estab-

lished, not by the agreement, but before it was made, and
confirmed by the agreement, which were confessedly in con-

formity with- and in promotion of the Commerce act, and
^Yhich Avere absolutely just and reasonable. The managers
are to have authority to recommend such changes in those

rates and fares as. by the very words of the second section,

may be reasonable and just and necessary for governing the

traffic and protecting the interests of the parti 3s. Reason-
ableness and justice is the first and fundamental condition

of their starting to act at all, and it is declared that they

shall not act otherwise than in conformity with the require-

ments I have already mentioned contained in the Commerce
act. Can this be an authority to restrain trade under any
definition of the word "restraint"? The only restraint is

a restraint against a violation of law by the managers in

agreeing uijon unreasonable and unjust rates against the re-

quirements of the Commerce act. If we assume that the
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restraint, of trade mentioned in the Trust act may be a

restraint of innocent and just proceeding, can any one main-
tain that it makes illegal an agreement not to violate law,
but to obey it?

It was obvious when this agreement was made that rates
then existing and being in all particulars reasonable and
equal, might, in the course of changes in production, trade,

and under other conditions over Avhich the railways could
have no control, [539] become unjust, unreasonable and in-

applicable to the new conditions, and that in such case both
public and private interests would require that readjust-

ments should be made in order to bring the rates into con-

formity with what reason, justice and law should require

under such conditions. It was to provide for this that sec-

tions 2 and 3 of the seventh article were inserted. As I

have said, they were inserted in such clear language that it

would be impossible for the managers to agree upon any
rates in lieu of the just one then existing, that were not,

in the same sense and to the same extent, just, reasonable

and for the public interest, as those then existing. The
managers must act in that way and to that end, or else the.y

were forbidden by the very terms of the agreement to act

at all.

If the managers, contrary to their authority, should have

agreed upon a new rate which any one of the independent

roads thought to be wrong in itself as being unreasonable and
not in conformity with the requirements of the article and of

law, that company, or any number of companies affected,

could lawfully and justly (as would be its bounden duty) re-

fuse to conform to the rate of the managers. But it is asked,

Avould not the road thus refusing be subjected to the fines and

forfeitures provided in another part of the agreement, and

would not it be turned out of the association ? I answer em-

phatically, no. If any such thing were attempted under the

circumstances named, the company could defend itself in a

court of justice against any such wrongful exaction, and could

compel the managers and its associate roads to obey the con-

tract, and to give it its just equality of treatment that it was

before entitled to. The Commerce act itself in terms requires

the same reasonable and just conduct by railways towards
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each other as it does in their treatment of their customers and

the public. I most earnestly maintain, therefore, that the

whole and every part of Article VII is perfectly valid under

any possible construction of the language of the Trust act, as

well as in perfect conformity with and in aid of the Com-

merce act.

I may as well here compare the provisions of Article VII,

which contains the great leading feature of the whole agree-

[5-10] ment. with the agreement in the Triins-Mixsoiiri case.

The difference is broad and fundamental. In this case, as I

have shown, the rates agreed to be adhered to in the first sec-

tion of Article VII had ali^eady been independently estab-

lished, were, in fact, reasonable and just, were on file and

inferentially approved by the Interstate Commerce Commis-

sion, and they had been assailed by nobod3^ and the whole

trade of the country affected was proceeding under them ^-^ ith

advantage to the shippers, to the people along the lines of the

roads, to the railways thenlselve^•. and to the general interests

of the country. It was an engagement to stand by that state

of things and for the exjDress purpose of continuing that

happy state of things—exactly those that the law requires

—

that this engagement was made. Turn now to the Trans-

ilissouri agTeement on- the same part of the suljject. That

agreement did not propose or profess to stand hj any then

existing rates, it did not indicate that the rates then existing

were just or reasonable, but it proposed to put into the hands

of its managers the power to establish (!(' rioiw reasonal)lc

rates, etc. ; and, in the ^'ery words of the agreement, for tlie

purpose of mutual protection, and for nothing else.

The Trans-^lissouri agreement imposed no restriction upon

the discretion of its rate-making board ; it did not impose and

did not, evidently, intend to impose the distinct barriers of the

law between the powers of its rate board and the people and

any one of the roads concerned. It did not ])rofess to look to

any other interest than the exclusive interest of the parties

themseh^es; and it will be seen, on a careful study of it, that

it was construed and constructed for the sole purpose of keep-

ing up and increasing rates, instead of for the purpose (as in

the Joint Traffic agreement) of keeping them just and in con-
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formity with laAv, whether bj^ reduction, increase or other re

adjustment.

Other essential differences are stated in my brief which I

need not take the time of the court to enlarge upon.

These differences are illustrated by what the pleadings in

the two cases show. In our case, the practical operation of

the agreement has been to continue the same competition that

[5-H] existed before. This is admitted. It has been to con-

tinue the same just and reasonable rates previously estab-

lished, and to give a cooperative and advantageous service

upon equal terms to e\'erybody and of equal benefit to the

whole public. The bill in the Trans-Missouri case alleged

—

there being, it will be remembered, no previously established

rates that were agreed upon—that the parties had refused to

establish and give their customers just rates. The answer

did not meet the charge, but evaded it in the manner that the

court will see stated in my brief. The practical construction

by parties to contracts in their operations under them has

always been considered an important element in determining

the true character and meaning of the contract. AAliat I

have now stated '=hows the operating difference between the

two contracts.

The next principal contention of my learned brother is that

Article VIII of the agreement violates the Trust acr by re-

straining trade.

The words of the article are as follows

:

"Article Till.

" PROPORTIONS OF COMPETITIVE TKAl'FIC.

"The Managers are charged with the duty ot securing to each com-
pany party hereto equitable proportions of the eompetltive traffic

covered by this agreement so far as can be legally done."

This article provides that the managers shall endeavor so

far, and so far only, as obedience to law—that is to say,

conformity A^ith the Commerce act and conformity with the

Trust act—would permit, to secure cquita1)le proportions of

the competitive traffic to each one of tlie companies. It is a

sufficient answer to my brother's contention to say that the

very terms of the article do not require or invite or allow the

managers to act under it at all otherwise than as the law shall
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permit. If, therefore, the Trust act condemns the effort re-

ferred to, then not to make the effort. If the Interstate Com-
merce act, either in terms or spirit, is adverse to such an effort

the managers aie not authorized to take a step. Does it vio-

late the law to mereh' authorize an agent to do something in

[542] the course of business so far, and so far only, as the law

will permit?

But I contend that it was in conformity Avith law that each

compan}^ should ha^'e an equitable proportion of the traffic.

AA'^hat does equitable mean? It means that which right and

justice and the public interest require. What did justice and

public policy require? And what does it still require in

respect of the nine great lines connecting the Avestern lakes

and the valley of the Mississippi and the whole continent

beyond with the Atlantic seaboard? Was it not just and

necessary to public interest that each one of these roads, pass-

ing through great extents of countrj^, and having along them
populations and interests to whose A^elfare the existence of

each one of these roads was necessary, should be considered

with reference to the through traffic which should come from
beyond? The question answers itself. It is obvious, then,

that just so far as each road should be enabled to carry the

through traffic that naturally belonged to it, by just so far

the people along the whole length of its line would be bene-

fited by increasnig the income of the line and thereby con-

tributing to its support and to its ability to make lower

rates to all its people from one end of the line to the other.

This provision of the eighth article then, I submit, was
wholesome, lawful and necessary, and it Avas the very thing

that one of the clauses in the Commerce act and the spirit of

all its provisions required.

I may be alloAved to say a Avord in respect of the objection

that no one of the roads could change its rates without giving

thirty days' notice, and therefore that this Avas a restraint of

trade, in one sense or another. It Avill be seen on examining
the agreement that each road had the absolute right, under
the agreement and pursuant to its provisions, to change its

OAvn rates, and still continue a member of the association.

This being so, it seems to me impossible to contend that any
part of the agreement was any sort of restraint, unless it can
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be established that the thirty clays' notice was too king. It
is a matter of history that when the Commerce act was passed
there was inserted in it the requirement that no rate should
be raised except on ten days' notice, and none should [543] be
lowered except on three days' notice, publicly displayed.
What was the principle of this ? It was that justice and fair

play to customers and to the public and to all persons
directly or indirectly interested in transportation required
that sufficient and timely knowledge of changes in rates

which, as Ave know, a'ffect in a greater or less degree all com-
mercial and productive transactions, should be had by every
person and community interested. I suppose I may prop-
erly state it as a public fact, now known to everybody engaged
in business, that the time fixed in the Commerce act for notice

was much too short, and that unjust inequalities have arisen,

again and again, from changes in rates by particular roads

on such short notice that favored customers and favored

localities, etc., would get advantages over others, in violation

of the spirit and sub-tance of the Commerce act. It was for

the purpose, then, and with the effect of producing the widest

fair play and equality among all persons, all roads and all

communities, that this period of thirty days instead of ten

was agreed upon. It was obviously right, and being right, it

should not be condemned, unless the rigor of a law tliat can-

not be otherwise construed and applied compels it.

I submit with sincere confidence, as it regards the provision

I have just spoken of, as well as it regards all the other pro-

visions of the contract, that, instead of being even a partial

restraint of trade, they are all provisions of constraint in sup-

port of and in promotion of trade. Trade is a general word,

and its operations, like all other operations that require co-

operating and associating forces and arrangement, are ad-

vanced by, and indeed, cannot be carried on truly and hon-

estly for public interests without checks and regulations, some

of which may restrain and regulate the behavior of a particu-

lar element in the Avhole operation, and by doing so do not

restrain but advance and promote the whole; just as, to take

the simplest of illustrations that occurs to me, in mechanics,

the safety valve of a locomotive, with its counterweight, regu-

lates and restrains, or gives off, the accumulating steam in
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the boiler, in the first place conserving it, restraining it from

escape, and in the second place, enabling it to escape. But

all [51i] this does not restrain the operations of the loco-

motive; it is necessary to its best and safest performance of

duty. A hundred illustrations might be gi^'en.

]\Iy brother on the other side suggests that the clause in the

agreement providing for abolishing soliciting agencies is a

i-estraint of the ti-ade. I have stated in my printed points ray

answer to this. I may add, however, that soliciting trade or

ceasing to solicit trade is not trade itself, and does not belong

to it, even as an incident. AVlicrever it is practised, it is prac-

tised apart from anj' act of trade; it precedes it, and some-

times leads up to it, and sometimes repels it. It was per-

fectly competent, therefore, and certainly wise, for these

roads to agree to abolish such agencies, and to join, so far as

it might be convenient to do for the information of the pub-

lic, in having agencies at various important points to assist

shippers and manufacturers in the most rapid and economical

transmission of their productions. The plan, therefore, sub-

stituted for the old practice is one far more advantageous to

the ])ublic who wish for hone^;t and equal dealing than the

old jn-actice. But I submit that whatever character may be

imjiuted to soliciting business, it does not fall within the au-

thority of Congress to regulate it at all. While it is going

on the business solicited has not reached the point of being

interstate commerce, and cannot reach it until its movement
has commeix;ed, or is about to commence, definitely from one

State to another.

I refrain from making any observations on the constitu-

tional question arising if the Trust act is to be construed as

forbidding innocent contracts pi'omotive of public policy,

Avhich I have insisted upon in my printed points, for the

reason that in the division of our subjects of discussion this

matter is left entirely to my brother Mr. Phelps.

In respect of the meaning of the words of the Trust act,

I beg to ask your Honors' careful attention to the suggestions

I have ventured to make in my printed points. I need not

enlarge upon them, and ha-^'e only to call your attention, first,

to the grammatical construction of the first section, and,

second, to the citations I have made from law writers, show-
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ing a distinct and separate classification of the two phrases,

[545] ' restraint of trade in ocneial " and " partial I'l-^traint

of trade." If these writers are correct (as nobody doubts,

I think, they are), and the Iayo phrases were known and
treated in the laAY at the time of the passage of the act as

separate things, the one obnoxious and the other just and
wholesome, then I respectfully and earnestly insist that the

universal rule of constructiou requires that the words in the

act shall be assigned to the first class, and not carried over

into the second.

Mr. SoUcitor Geueyid, for the United States, in conclusion.

I. It is claimed that because nothing has been done under

the agreement, no irreparable injury has been or can be

shown, and therefore no injunction lies. But the Auti-

Trust law makes the agreement illegal and A'ests the court

with jurisdiction to prevent violations of the act. The carry-

ing out of an illegal contract will result in irreparable injurj'

to the public, and this sufficiently appears from the- provision

of the law declaring the illegality and authoriziug injunc-

tion proceedings.

II. It is insisted that an agreement in restraint of trade

must restrain trade—that is, reduce or diminish it; that

trade must be injured.

An agreement in restraint of trade may or may not dimin-

ish or reduce trade. The injury sought to be averted by pro-

hibiting such agreements is the injury to the public. The
stifling of competition, the creation of a monopoly, may in-

crease the trade in the product controlled, but nevertheless

to the injury of the public. To stifle comjsetition is to create

a monopoly and place the public at the mercjr of the monop-
oly. The benefits resulting from cheaper products through

monopolies have never been held by courts or legislatures as

sufficient to overbalance the evils to the Government and

people from the creation of monopolies. It is a question of

method rather than result. Trusts and monopolies are for-

bidden in order to preserve competition, and thereby, as far

as possible, freedom of action in industrial and commercial

life.

III. It is said that competition is not trade, but a mere
»
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incident of trade ; tliat what prevents competition does not

[Slfi] necessarily injure trade; on the contrary, to restrict

competition may benefit trade, that the whole world is now

iii-oaning luider competition ; that the hard rule of the sur-

vival of the fittest bears heavily upon the mass of the people;

that there is a spirit of unrest, of dissatisfaction, and that to

avoid the effects of ruinous competition among employers and

employes combination is the rule.

It may be conceded that the law of the survival of the fit-

test is a hard one; that the necessity of competition under

(xislino- conditions presses lieavily upon the weak. But,

after all. competition is not only the life of trade, but the

underlying basis of our social and industrial life. There

mav be a better waj^, but we have not yet found it. Compe-

tition goes along with freedom, with independent action.

Thi- country Avas founded on the principles of liberty and

equality. It sought to secure to every citizen an equal chance

under the law. That is all the people have demanded or do

'demand—a fair show in the raci> of life. Undoubtedly there

is unrest, dissatisfaction, tendencies to anarch}^ and socialism,

liut these result not from competition, but the throttling of

competition by trusts and combinations, which seek to control

production and transportation and dominate both working-

men and consumers. Against these the individual citizen

protests. He does not demand no competition, but fair com-

petition. Combinations of workingmen accompany aggre-

gations of capital. Thus the masses are arrayed against the

classes. If combinations of capital were prevented, if com-

petition among employers of labor were enforced, the inde-

pendent demand for labor from competing sources would tend

to fair wages, such as prices might warrant.

IV. It is insisted that this agreement among railroads to

prevent competition is not only innocent, but wise and salu-

tary, because in the <-asc of railroads competition is ruinous;

that if competition reduces rates below the point of profit for

any line, it must ultimately be bankrupted, for it cannot stop

running nor can the capital invested in it be Avithdrawn.

But this argument applies to all great modern industries,

in manufacture as well as transportation. Capital fixed in a

[o47| valuable plant cannot be withdrawn, nor can labor

•
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skilled in one industry be readily shifted to another. Both
manufacturers and workingmen aro subject to the contin-

gencies of competition. The establishment of a new plant

with modern improvements may dci-troy some old one, in

which both have virtually risked their all. There are sec-

tions Avhere a number of years ago it was profitable to make
iron out of local ores, ilillions of dollars were invested in

furnaces. Workingmen skilled in iron-malving settled there,

and with their earnings bought property and built homes.

Subsequently, in other sections more accessible to the market-^.

with cheaper ores, modern furnaces were erected and cheaper

iron began to be made. The old furnaces could not meet

the competition of the new. The}- had to be abandoned.

"Was it possible to withdraw the capital iuAested in them?

Not at all. It was lost. The workingmen, too. suflfered.

They were thrown out of work, ran up debts, lost their homes.

^^liy are not men who put their capital or slfill into a

manufacturing plant just as much entitled to protection

against ruinous competition as those ^^'ho put their money or

skill in a transportation plant? Why should tlie railroads

be singled out from all the great interests of this country,

and alone be authorized to combine and prevent competition

and keep up prices i

Competition drives the weak to the wall, the fittest survive,

but the greatest good to the greatest number results. The

opening of new mines, the construction of new plants, the

establishment of industries with improved methods of pro-

duction and greater natural advantages, lower the cost of

production of tlie commodity to the benefit of the public, but

the person or corporation or region which cannot lower its

cost of production to meet the ncAV competition must suffer.

Under competition the most improved plant, the best trained

labor, the most economical management, the wisest business

sagacity and foresight, is not only encouraged but demanded

for success.

The best railroad, the one constructed and equipped and

managed in the best way, will get the bulk of the competitive

[548] business, and it ought to. It can atford to carry the

traffic at lower rates than the poorer roads, and it ought to be

allowed to, in the public interest. The i:)oorer roads can get
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the busine'^s b}' putting themselvt's in sliape to do the business.

Roads equally fitted to do the work will naturally divide the

competitive business in equitable proportions. Competition

for traffic by improved service and lower rates will result,

naturally, not in ruining the roads, but in building them up.

Under competition, the best road fixes the rate; under com-

bination, the poorest road. Is it just to make the public pay

rates from Chicago to the East fixed by the poorest system

protected by the Joint Traffic agreements

y. It is contended there is no restraint on trade, because

the railways still exist with all their fa^'ilities for transporta-

tion, ready and willing to serve the public, and with no in-

ducement for service weakened ; that competition in every

desirable aspect remains, the railroads being permitted to

compete, but compelled to do it 02)enly, under the provision

that a deviation from the association rate cannot be made
exct'pt by resolution of the board of a member and after

thirty days' notice to the managers.

It is true the railways exist with their original facilities,

but the inducement for imj^rovement by cheaper methods of

transportation is weakened, the motive for competition re-

moved, the means of competition destroyed, and competition

itself absolutely forbidden. The natural result of preventing

competition is to keep up rates. An excess in rates over what
would obtain under competition amounts in effect to a tax on

the things transported. This operates as a burden upon com-

merce, and a restraint of trade.

If a State should levy a tax on goods transported through
it, this court would hold such an act unconstitutional, because

it laid a burden upon interstate commerce. Moreover, to in-

crease rates and maintain them at a point above what would
obtain under competition decreases the business of railroads

but enhances the cost of it, and thus restrains trade or com-
merce. Lower rates mean more traffic, both freight and
passenger. Higher rates means less traffic. It may be to the

[549] interest of the railroads to increase the rates and lessen

the traffic. The profits may be as much or more, but it is

done at the expense of the public and to the restraint of trade.

VI. It is insisted that rates must be stable, not subject to

change; that a manufacturer cannot safely make goods nor a
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dealer buy them unless he knows the rates for transporting
them to market, and may rely upon these rates continuing;

therefore agreements for maintaining rates at a fixed point
should be encouraged.

It is obvious that the manufacturer or dealer must not only
take into account the rates he will have to pay to market, but
the rates his competitors from every quarter, by land and
water, will have to pay. It is impracticable to attain a cast-

iron uniformity of this kind, and neither the Interstate Com-
merce law nor the Joint 'J'raffic agreement attempts it.

Moreover, the agreement does not assume to prevent a change
of rates. It virtually takes the power to change from the

companies, but gives it to the managers of the association.

For natural it substitutes arbitrary change. The protest

against any change in rates is a protest against progress.

The history of railroads shows a constant tendency toAvards

cheaper rates. This has resulted from improvements forced

by competition. The interest of the public lies not in main-

taining but in reducing rates, and to effect such reduction

competition is essential.

VII. Uniformity in rates is declared to be essential, and
it is urged that the provisions of the Interstate Commerce law

favoring uniformity cannot be enforced except by suj^press-

ing competition through this agreement; and, to illustrate

the need of uniformity, it is said that without it an industry

in Michigan equidistant from market with a similar industry

in Indiana might be wiped out of existence by reduced rates

in favor of the Indiana industry.

But neither the Interstate Commerce act nor this agree-

ment would prevent the alleged injustice suggested. The
case instanced involves a reduction in rates on local traffic,

and the agreement only applies to competitive traffic. There

is nothing in the agreement to prevent any member of the

[550] association from changing the rates from local points;

the jurisdiction of the association is restricted to competitive

traffic.

The uniformity demanded by the Interstate Commerce act

is uniformity in the treatment by each railroad of its own

patrons. The second section prohibits a common carrier

11808—VOL 1—06 M 58,
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from charging one person more than another for the same

service ; it does not prohibit a carrier from charging one per-

son more or less than another railroad charges another person

for an equal distance. The third section forbids a common
carrier to give any undue preference or advantage to any per-

son or locality over any other. But this only applies to the

action of a railroad toward the people or the places served by

it. And so, too, with reference to the long and short haul

provisions in the fourth section.

The Interstate Conamerce law declares that all charges

must be reasonable and just. It provides no means for secur-

ing this desideratum except competition. The only method

of stifling competition when the law was passed was the pool-

ing agreement, and this was forbidden. Competition be-

tween railroads was preserved, and to secure the benefits of

competition to all patrons of each road it Avas provided that

the competition should be open and above board, so that the

people might be advised of the existing rates, and each rail-

road was required to treat its i^atrons with uniformity, with-

out discrimination and without preferences.

The object of the law was to secure the benefits of compe-

tition to all, and not jjermit a road to charge those shippers

for whose patronage it does not have to compete excessive

rates, while secretly granting lower rates to those shippers for

whose patronage it has to compete. The competition was to

be restricted to where it belongs; between the railroads and
not between the shippers. If a railroad can afford to carry

the freight of one shipper for a certain rate, it can afford to

carry for the same rate like freight under similar conditions

for every other shipper.

VIII. It is contended that uniform rates should be main-

tained on the trunk lines in order to keep the weaker roads in

[551] operation for the benefit of the sections through which

they run.

As I have pointed out, the agreement does not apply to

local traffic. As to it, each road has a monopoly, with power

to fix its own rates. The agreement applies only to com-

petitive traffic between great centres. The argument, then,

amounts to this, that the rates on through traffic are to be

kept up in order to preserve t]^ weak roads as going con-
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cerns for the benefit of the sections through which they run.

What is this but to tax the many for the benefit of the few?
It is not the function of Government to neutralize the

advantages of locality. The people pay for these and are

entitled to them. If I settle in a flourishing region on a good
line, I pay for the privilege in the cost of the land, in taxes,

etc. If I settle in an undeveloped region on a poor road, I

pay little for either the privilege or the land, and must ex-

pect to help bear the cost of development.

IX. It is said that the Interstate Commerce act was passed

to suppress competition and secure uniformity in rates.

It was not passed to suppress competition, but to preserve

it and secure its benefits to all. Competition between inde-

pendent lines was preserved and uniformity enforced to

secure the benefit of this competition to all. Each carrier

was required to treat its patrons M'ith uniform fairness, with-

out preference and without discrimination. The only effect-

ive arrangement used at that time by the trunk lines to

stifle competition was the pooling agreement, and this was

prohibited. It was recognized that competition would keep

the rates reasonable, and the long and short haul provision

was intended to secure to all points on each road the benefit

of such competition. Unjust discrimination and undue pref-

erences by a railroad among its patrons were prohibited.

Thus the benefits of open competition were insured to all.

The policy was—among the patrons of each road uniformity,

but between the roads open competition.

X. The point is made that railways are public highways,

and the furnishing of railway transportation a governmental

function ; therefore the Government should eliminate the ad-

[5521 vantage of locality by enforcing absolute uniformity

in rates, or permit the railroads to do it by preventing com-

petition and maintaining arbitrary' rates.

It may be conceded that the furnishing of railroad trans-

portation is a public function, and therefore the Government

may regulate it. Government, state and Federal, has done

this, by forbidding the consolidation of competing lines, by

prohibiting pooling contracts, and by making illegal all

agreements in restraint of trade.

The absolute uniformity demanded is neither practicable
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nor desirable. Absolute uniformity, extending to every rate,

from every point, on every railroad, means absolute consoli-

dation of control and absolutely arbitrary rates, and this is

absolutely inconsistent with competition. It admits of no

competition. The desirable uniformity is that which goes

along with comi:)etition, and supplements it, and secures its

benefits to all shippers, without distinction. Each railroad

should be required to treat its patrons—persons and places

—

with fairness and (^quality, without preference or discrimina-

tion. It should not be required, however, to treat its ship-

pers no better than other lines treat theii-s. On the contrary,

it should lie induced to treat its shippers the very best it can,

nnd thereby make it incumbent upon competing lines to treat

their shipjiers as well. It should be induced to do this not

only in rates but in service. The rigid, cast-iron, arbitrary

rule of absolute uniformity as between railroads, contended

for by Mr. Carter, would logically prevent all competition,

whether in rates or service.

If the railroads are not to be permitted to combine and

prevent ruinous competition, and establish and maintain rea-

sonable rates liy arbitrary methods, then, it is said, they must

either abandon transportation, or consolidate, or persistently

violate the law.

There is a virtual con.solidation of these roads now under

the agreement. The public is not interested in consolidation

except as it affects competition. The constitution and laws of

man)^ States prohibit the consolidation of railroads, but only

of competing railroads. Lines which do not compete may con-

[553] solidate, and the public thus gains the benefit of

broader and more economical administration. Railroads

which compete may not consolidate, because it prevents com-

petition and keeps up rates.

Public policy has demanded the prohibition of the consoli-

dation of competing lines; for the same reason Congress

enacted the anfipooling section of the Interstate Commerce
act. The pooling of freights and the division of earnings is

not bad in itself. It is bad, because used to stifle competi-

tion. Equally bad is the Joint Traffic agreement before the

court, which operates as effectively as any pooling arrange-

ment ever devised. The people have not stopped to inquire
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whether consolidation would result of necessity in unreason-

able rates; neither have they stopped to inquire Avhether

pooling would result necessarily in unreasonable rates. It is

the tendency, not the absolute result, which has operated to

prohibit consolidation, to prohibit pooling, to prohibit con-

tracts in restraint of trade.

The railroads say that if they are not permitted to prevent

competition they will compete and in doing so violate the

Interstate Commerce law; that they should be permitted to

combine for the purpose of preventing violations of law, even

if in doing so competition be prevented.

But to prevent competition is in itself to violate the law.

Better the chance to violate one law than the certainty of

violating another. Better the motive to violate one law than

the mandate to violate another. If the ability the railroads

employ to circumvent the law were used to observe it, neither

this agreement nor the arguments in support of it would be

before the court. The railroads promise to obey one law if

the court will permit them to violate another. Would they

keep the compact, if made? Respect for law based solely on

self-interest is delusive and evanescent.

XL An attempt is made to distinguish this case from the

Trans-Missouri case by saying that here the association sim-

ply adopted the admitted fair and reasonable rates then in

force and filed with the Interstate Commerce Commission by

the companies; while in the Trans-Missouri case the associa-

tion was given power to fix rates. But in the Trans-Missouri

[554] agreement the association was only given power to fix

reasonable rates, and the fact that the rates fixed by the asso-

ciation during its existence were fair and reasonable was ad-

mitted.

In the Trans-Missouri case, the association had been dis-

solved. The only question was the legal effect of the author-

ity conferred by the agreement. If there were no power

under the Joint Traffic agreement to change rates, neverthe-

less the power to maintain rates arbitrarily would involve

authority to keep them up after progress and invention

should render them excessive and unreasonable. But in

point of fact, as pointed out, the Joint Traffic agreement vests

in the association, through the managers, Avith appeal to the
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board of control, the authority to change rates. This author-

ity is more coercive than that conferred by the Trans-Mis-

souri agreement.

Under the Trans-Missouri agreement five days' written

notice prior to each monthly meeting was required to be

given the chairman of any proposed reduction in rates. At
each monthly meeting the association voted on all changes

proposed. All parties were bound by the decision of the

association " unless then and there the parties shall give the

association definite written notice that in ten days thereafter

they shall make such modification, notwithstanding the vote

of the association. . . . Should any member insist itpon a

reduction of rates against the views of the majority, and if

in the judgment of said majority the rates so made affect seri-

ously the rates upon through traffic, then the association may,

by a majority vote upon such other traffic, put into effect cor-

responding rates to take effect upon the same dajr." More-

over, each member of the Trans-Missouri association might,

at its peril, make a rate without previous notice to meet the

competition of outside lines, giving the chairman notice of

its action, so the good faith of the transaction might be

passed upon by the association at its next meeting.

Thus, under the Trans-Missouri agreement each member
might, at its peril, make a rate to meet outside competition,

and each member might, upon giving ten days' notice, make
an independent rate, notwithstanding the action of the asso-

ciation. But under the Joint Traffic agreement no company
can [555] deviate from the rates as fixed by the managers,

except by a resolution of its board of directors, and thirty

days after a copy of such resolution is filed with the man-
agers. This absolutely prevents competition, and the inten-

tion to prevent competition is plain from the provision that
" the managers, upon receipt of such notice, shall act

promptly upon the same for the protection of the parties

hereto."

Mr. Carter, in his argument, explained the operation of

this clause. Thirty days' notice of the intention of any

company, by resolution of its board, to deviate from the

rates fixed by the association, through its managers, was
required in order that the association might have time to
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determine its course of action. If it could meet the rate
proposed by the deviating member, it would do so. If it

could not, it would take steps, in Mr. Carter's language, " to

exterminate " the recalcitrant company. In no other way,
according to Mr. Carter, could ruinous competition be pre-
vented and the interests of all members of the association,

protected.

XII. It may be conceded that the public along each line

is interested in the line getting its fair share of the through
traffic and earnings ; and this it will get under competition.

The local public is not entitled, however, to an arbitrary

share of the through traffic and earnings. It has a right to

no more than the advantages of the line attract. To give it

more is to take what belongs to another line and another

section. A prosperous section, with an intelligent, progres-

sive population, makes a good railroad, and a good railroad

attracts through traffic; and it is not just or right to take

this traffic away and give it to a poor road in order to do for

it what the public along its line ought to do.

XIII. The provisions of the Interstate Commerce law
preventing discrimination and undue preferences have been

discussed; they can be enforced without supjoressing compe-

tition. The tenth article of the Joint Traffic agreement pro-

vides that " the managers shall decide and enforce the course

which shall be pursued with connecting comjDanies not par-

ties to this agreement which fail or decline to observe the

rates, fares and rules established under this agreement,"

and it is [556] contended that this provision is necessary to

prevent discrimination against one company and in favor of

another by connecting lines; but a reading of the third sec-

tion of the Interstate Commerce act shows that the mischief

suggested is fully provided for in its concluding paragraph,

which provides that every common carrier shall afford equal

facilities for the interchange -of traffic and for receiving and

forwarding freight or passengers from connecting lines,

" and shall not discriminate in their rates and charges be-

tween such connecting lines."

XIV. It is insisted that if Congress had intended the Anti-

Trust law to prohibit every contract in restraint of trade,

whether partial or general, reasonable or unreasonable, it
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would have used the language "every contract in any re-

straint of trade," etc., " is hereby declared to be illegal."

It seems to me, and I submit to the court, that the expres-

sion " every contract in restraint of trade " is quite as com-

prehensive as " every contract in any restraint of trade,"

and much better language. With due respect to the learned

counsel, it might be suggested that if his criticism of the

language used be a valid one, why may not the next commen-

tator on this section forcefully insist that Congxess should

have said "every contract in any and vinery restraint of

trade is hereby declared to be illegal " ?

XV. The reply to Mr. Phelps' attack upon the constitu-

tionality of the Anti-Trust law as construed by this court in

the Tra'ns-Miasoiiri case, is to be found in the argument of

Mr. Carter that railways are public highways, and in the

furnishing of public transportation perform in a sense a

governmental function. The right of the Government to

regulate contracts between carriers and shippers and to

place proper restrictions upon contracts among carriers them-

selves, in order to protect the interests of the public, as

affected by these instrumentalities of commerce, has not

heretofore been seriously questioned. The States regulate

the construction, maintenance, and operation of railroads,

prescribing and enforcing maximum rates, preventing the

consolidation of comiDcting lines, and securing to the public

the benefit of competition.

The doctrine laid down in the case of Mvnn v. Illinois^ 94

[557] U. S. 113, applies. When a man devotes his property

to a public use, to that extent he grants the public an interest

in that use. The same policy Avhich supports the prohibi-

tion against consolidation, and the fifth section of the Inter-

state Commerce law forbidding the pooling of freights or

the division of earnings, is the justification for the declara-

tion that all contracts in restraint of trade shall be deemed
illegal. The result of the consolidation, the pooling or the

combination in restraint of trade, is beside the question.

Congress is entitled to pass judgment upon the tendency of

a contract in restraint of trade. If it deems such a contract

reprehensible, injurious in its tendencies, it may prohibit
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it, whether the act will result in a particular case in the
establishment of reasonable or unreasonable rates.

XVI. As to the remedy in the case of an unreasonably
low rate. Judge Cooley, in a well-considered opinion, In re

Chicago, St. Paul c& Kansas City Railway, 2 Int. Com. Com.
231, approved by this court in Interstate Commerce Commis-
sion V. Cincinnati, N. 0. <& Texas Pacific Railway, 167 U. S.

479, 511, held that under the Interstate Commerce law the

commission has no power to determine that a rate is un-
reasonably low and to order the carrier to refrain from
charging such rate on such ground.

XVII. As to the remedy in the case of an unreasonably

high rate.

The common law requires that rates shall be reasonable

and fair. So does the Interstate Commerce law. But this is

a mere declaration, and there is no adequate remedy to en-

force the right. The commission has no power to prescribe

a reasonable rate and enforce it, or to declare that a rate

is unreasonable and prohibit it. The shipper is therefore

left to recover the excess in rate paid. I know of no case

where the excess charged over a reasonable rate on interstate

commerce has been recovered back. The amount involved in

any particular transaction would be small ; it would require

years to carry the case through the courts, and no individual

shipper would invite the ill will of a powerful railroad by

beginning such a contest.

[558 1 Moreover, the man who actually pays the freight is

not the man who suffers from the unreasonable charge. Take

the case of grain.. The farmer sells to the commission

merchant. If the rates are excessive, he gets so much less for

his grain or the purchaser from the commission merchant

pays so much more for it. The commission merchant who
pays the freight has no real interest in the charge. Of course

this is not always true, but it does apply with respect to the

great shipments handled by middlemen.

Finally, it is questionable under the Interstate Commerce

act whether a suit to recover back an excess paid above a

reasonable rate can be maintained, if the rate charged was

that fixed in the schedule filed with the commission and pub-

lished under the Interstate Commerce law.
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il/r. James A. Logan and Mr. John G. Johnson filed a brief

on behalf of the Pennsylvania Eailroad Company and eight

other railroad companies, appellees.

Mr. Rohert W. de Forest and Mr. David WiUcox filed a

brief on behalf of the Central Railroad Company of New
Jersey, appellee.

Mr. Justice Peckham, after stating the case, delivered the

opinion of the court.

This case has been most ably argued by counsel both for

the Government and the railroad companies. The suit is

brought to obtain a decree declaring null and void the agree-

ment mentioned in the bill. Upon comparing that agreement

with the one set forth in the case of United States v. Trans-

Missouri Freight Association, 166 U. S. 290, the great simi-

larity between them suggests that a similar result should be

reached in the two cases. The respondents, however, object

to this, and give several reasons why this case should not be

controlled by the other. It is, among other things, said that

one of the questions sought to be raised in this case might

have been but was not made in the other; that the point

therein decided, after holding that the statute applied to rail-

[559] road companies as common carriers, was simply that

all contracts, whether in reasonable as well as in unreason-

able restraint of trade, were included in the terms of the act,

and the question whether the contract then under review was
in fact in restraint of trade in any degree whatever was
neither made nor decided, while it is plainly raised in this.

Again, it is asserted that there are differences between the

provisions contained in the two agreements, of such a mate-

rial and fundamental nature that the decision in the case

referred to ought to form no precedent for the decision of the

case now before the court.

It is also objected that the statute, if construed as it has

been construed in the Trans-Missouri case, is unconstitu-

tional, in that it unduly interferes with the liberty of the in-

dividual and takes away from him the right to make con-

tracts regarding his own affairs, which is guaranteed to him
by the Fifth Amendment to the Constitution, which provides
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that " no person shall be . . . deprived of life, liberty
or property without due process of law; nor shall private
property be taken for public use without just compensation."
This objection was not advanced in the arguments in the
other case.

Finally, a reconsideration of the questions decided in the
former case is very strongly pressed upon our attention, be-
cause, as is stated, the decision in that case is quite plainly
erroneous, and the consequences of such error are far reach-
ing and disastrous, and clearly at war with justice and sound
policy, and the construction placed upon the Anti-Trust
statute has been received by the public with surprise and
alarm.

We will refer to these propositions in the order in which
they have been named.

As to the first, we thinlv the report of the Trans-Missouri
case clearly shows not only that the point now taken was
there urged upon the attention of the court, but it was then
intentionally and necessarily decided. The whole foundation
of the case on the part of the Government was the allegation

that the agreement there set forth was a contract or combina-
tion in restraint of trade, and unlawful on that account. If

[560] the agreement did not in fact restrain trnde, the Gov-
ernment had no case.

If it did not in any degree restrain trade, it was immaterial

whether the statute embraced all contracts in restraint of

trade, or only such as were in unreasonable restraint thereof.

There was no admission or concession in that case that the

agreement did in fact restrain trade to a reasonable degree.

Hence, it was necessary to determine the fact as to the char-

acter of the agreement before the case was made out on the

part of the Government.

The great stress of the argument on both sides was un-

doubtedly upon the question as to the proper construction of

the statute, for that seemed to admit of the most doubt, but

the other question was before the court, was plainly raised,

and was necessarily decided. The opinion shows this to be

true. At page 341 of the report the opinion contains the fol-

lowing language

:

" The conclusion which we have drawn from the examination above
made into the question before us is that the Anti-Trust act applies to
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railroads, and that it renders illegal all agreements which are in

restraint of trade or commerce as we have above defined that expres-

sion, and the question then arises whether the agreement before us is

of that nature.
i * * * *

" Does the agreement restrain trade or commerce in any way so as

to be a violation of the act? We have no doubt that it does. The
agreement on its face recites that it is entered into for the purpose
of mutual protection by establishing and maintaining reasonable rates,

rules and regulations on all freight traffic, both through and local.
" To that end the association is formed and a body created. which is

to adopt rates which, when agreed to, are to be the governing rates

for all the companies, and a violation of which subjects the defaulting
company to the payment of a penalty, and although the parties have
a right to withdraw from the agreement on giving thirty days' notice

of a desire so to do, yet while in force and assuming it to be lived up
to, there can be no doubt that its direct, immediate and necessary
effect is [561]t(> put a restraint upon trade or commerce as described
in the act. For these reasons the suit of the Government can be
maintained without proof of the allegation that the agreement was
entered into for the purpose of restraining trade or commerce or for
maintaining rates above what was reasonable. The necessary effect

of the agreement is to restrain trade or commerce, no matter what the
intent was on the part of those who signed it."

The bill of the complainants in that case, while alleging

an illegal and unlawful intent on the part of the railroad

companies in entering into the agreement, also alleged that

by means of the agreement the trade, traffic and commerce
in the region of country affected by the agreement had been

and were monopolized and restrained, hindered, injured and
retarded. These allegations were denied by defendants.

There was thus a clear issue made by the pleadings as to the

character of the agreement, whether it was or was not one in

restraint of trade.

The extract from the opinion of the court above given

shows that the issue so made was not ignored, nor was it

assumed as a concession that the agreement did restrain trade

to a reasonable extent. The statement in the opinion is quite

plain, and it inevitably leads to the conclusion that the ques-

tion of fact as to the necessary tendency of the agreement
was distinctly presented to the mind of the court, and was
consciously, purposely and, necessarily decided. It cannot,

therefore, be correctly stated that thp opinion only dealt with
the question of the construction of the act, and that it was
assumed that the agreement did to some reasonable extent

restrain trade, In discussing the question as to the proper
construction of the act, the court did not touch upon the other
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aspect of the case, in regard to the nature of the agreement
itself, but when the question of construction was finished, the
opinion shows that the question as to the nature of the agree-
ment was then entered upon and discussed as a fact necessary
to be decided in the case, and that it in fact was decided. An
unlawful intent in entering into the agreement was held im-

[563] material, but only for the reason that the agreement
' did in fact and bj' its terms restrain trade.

Second. We have assumed that the agTeements in the two
cases were substantially alike. This the respondents by no
means admit, and they assert that there are such material and
substantial ditferences in the provisions of the two instru-

ments as to necessitate a different result in this case from that

arrived at in the other.

The expressed purpose of the agreement in this case is,

among other things, " to establish and maintain reasonable

and just rates, fares, rules and regulations on state and inter-

state traffic." The companies agree that the schedule of rates

and fares already duly published and in force and authorized

by the companies, parties to the agreement, and filed, as to

interstate traffic, with the Interstate Commerce Commission,

shall be reaffirmed, and copies of all such schedules are to be

filed, with the managers constituted under the agreement,

within ten days after it becomes effective. The managers

may from time to time recommend changes in the rates, etc.,

and a failure to observe the recommendations is deemed a

violation of the agreement. No company can deviate from

these rates except under a resolution of its board of directors,

and such resolution can only take effect thirty days after

service of a copy thereof on the managers, who, upon receipt

thereof, " shall act promptly for the protection of the parties

hereto." For a violation of the agreement the offending com-

pany forfeits to the association a sum to be determined by

the managers thereof, not exceeding five thousand dollars, or

more upon the contingency named in the rule.

So far as the establishment of rates and fares is concerned,

we do not see any substantial difference between this agree-

ment and the one set forth in the Trans-Missouri case. In

that case the rates were established by the agreement, and

any company violating the schedule of rates as established
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under the agreement was liable to a penalty. A company

could withdraw from the association on giving thirty days'

notice, but while it continued a member it was bound to

charge the rates fixed, under a penalty for not doing so. In

[563] this case the companies are bound to charge the rates

fixed upon originally in the agreement or subsequently recom-

mended by the board of managers, and the failure to observe

their recommendations is deemed a violation of the agree-

ment. The only alternative is the adoption of a resolution

by the board of directors of any company providing for a

change of rates so far as that company is concerned, and the

service of a copy thereof upon the board of managers as al-

ready stated. This provision for changing rates by any one

company is absent from the other agreement. It is this pro-

vision which is referred to by counsel as most material and

important, and one which constitutes a material and im-

portant distinction between the two agreements. It is said to

be designed solely to prevent secret and illegal competition

in rates, while at the same time providing for and permitting

open competition therein, and that unless it can be regarded

as restraining competition so as to restrain trade, there is not

even an appearance of restraint of trade in the agreement.

It is obvious, however, that if such deviation from rates by

any company from those agreed upon, be tolerated, the

principal object of the association fails of accomplishment,

because the purpose of its formation is the establishment and

maintenance of reasonable and just rates and a general uni-

formity therein. If one company is allowed, while remaining

a member of the association, to fix its own rates and be guided

by them, it is plain that as to that company the agreement

might as well be rescinded. This result was never contem-

plated. In order, therefore, not only to prevent secret compe-

tition, but also to prevent any competition whatever among
the companies parties to the agreement, the provision is there-

in made for the prompt action of the board of managers
whenever it receives a copy of the resolution adopted by the

board of directors of any one company for a change of the

rates as established under the agreement. By reason of this

provision the board undoubtedly has authority and power to

enforce the uniformity of rates as against the offending com-
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pany upon pain of an open, rigorous and relentless war of

competition against it on the part of the whole association.

[564] A company desirous of deviating from the rates

agreed upon and which its associates desire to maintain is at

once confronted with this probability of a war between itself

on the one side and the whole association on the other, in

the course of which rates would probably drop lower than

the company was propqsing, and lower than it would desire

or could afford, and such a prospect would be generally suffi-

cient to prevent the inauguration of the change of rates and

the consequent competition. Thus the power to commence
such a war on the part of the managers would operate to

most effectually prevent a deviation from rates by any one

company against the desire of the other parties to the agree-

ment. Competition would be prevented by the fear of the

united competition of the association against the particular

member. Counsel for the association themselves state that

the agreement makes it the duty of the managers, in case

the defection should injuriously affect some particular mem-
bers more than others, to endeavor to furnish reasonable

protection to such members, presumably by allowing them

to change rates so as to meet such competition, or by recom-

mending such fierce competition as to persuade the recalci-

trant to fall back into line. By this course the competition

is open,*but none the less sufficient on that account, and the

desired and expected result is to be the yielding of the

offending company, induced by the war which might other-

wise be waged against it by the combined force of all the

other parties to the agreement. Under these circumstances

the agreement, taken as a whole, prevents, and was evidently

intended to prevent, not only secret but any competition.

The abstract- right of a single company to deviate from the

rates becomes immaterial, and its exercise, to say the least,

very inexpedient, in the face of this power of the managers

to enlist the whole association in a war upon it. This is not

all, however, for the agreement further provides that the

managers are to have power to organize such joint freight

and passenger agencies as they may deem desirable, and if

established they are to be so arranged as to give proper rep-

resentation to each company, and no soliciting or contract-
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ing passenger or freight agency can be maintained by any of

the [565] companies, except with the approval of the mana-

gers. They are also charged with the duty of securing to

each company, party to the agreement, equitable proportions

of the competitive traffic covered by the agreement, so far

as can be legally done. The natural, direct and necessary

effect of all these various provisions of the agreement is to

prevent any competition whatever between the parties to it

for the whole time of its existence. It is probably as effect-

ive in that way as would be a provision in the agreement

prohibiting in terms any competition whatever.

It is also said that the agreement in the first case con-

ferred upon the association an imlimited power to fix rates

in the first instance, and that the authority was not confined

to reasonable rates, while in the case now before us the

agreement starts out with rates fixed by each company for

itself and filed with the Interstate Commerce Commission,

and which rates are alleged to be reasonable. The distinc-

tion is unimjDortant. It was considered in the other case

that the rates actually fixed upon were reasonable, while the

rates fixed upon in this case are also admitted to be reason-

able. By this agreement the board of managers is in sub-

stance and as a result thereof placed in control of the busi-

ness and rates of transportation, and its duty is to see to it

that each company charges the rates agreed upon and re-

ceives its equitable proportion of the traffic.

The natural and direct effect of the two agreements is the

same, viz., to maintain rates at a higher level than would

otherwise prevail, and the differences between them are not

sufficiently important or material to call for different judg-

ments in the two cases on any such ground. Indeed, coun-

sel for one of the railroad companies on this argument, in

speaking of the agreement in the Trans-Missouri case, says

of it that its terms, while substantially similar to those of

the agreement here, were less explicit in making it just and
reasonable.

Regarding the two agreements as alike in their main and
material features, we are brought to an examination of the

question of the constitutionality of the act, construed as it

has [566] been in the Trans-Missouri case. It is worthy of
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remark that this question was never raised or hinted at upon
the argument of that case, although, if the respondents'

present contention be sound, it would have furnished a con-

clusive objection to the enforcement of the act as construed.

The fact that not one of the many astute and able counsel
for the transportation companies in that case raised an ob-

jection of so conclusive a character, if well founded, is

strong evidence that the reasons showing the invalidity of

the act as construed do not lie on the surface and were not
then apparent to those counsel.

The point not being raised and the decision of that case

having proceeded upon an assumption of the validity of the

act under either construction, it can, of course, constitute no
authority upon this question. Upon the constitutionality

of the act it is no^v earnestly contended that contracts in re-

straint of trade are not necessarily prejudicial to the secur-

ity or welfare of societj^, and that Congress is without power
to prohibit generallj^ all contracts in restraint of trade, and
the effort to do this invalidates the act in question. It is

urged that it is for the court to decide whether the mere fact

that a contract or arrangement, whatever its pvirpose or

character, may restrain trade in some degree, renders it in-

jurious or prejudicial to the welfare or securitj^ of society,

and if the court be of opinion that such welfare or security

is not prejudiced by a contract of that kind, then Congress

has no power to prohibit it, and the act must be declared

unconstitutional. It is claimed that the act can be sup-

ported only as an exercise of the police power, and that the

constitutional guarantees furnished by the Fifth Amend-
ment secure to all persons freedom in the pursuit of their vo-

cations and the use of their property, and in making such

contracts or arrangements as may be necessary therefor. In

dwelling upon the far-reaching nature of the language used

in the act as construed in the case mentioned, counsel con-

tend that the extent to which it limits the freedom and de-

stroys the property of the individual can scarcely be exag-

gerated, and that ordinary contracts and combinations,

which are at the same time most indispensable, have the

effect of somewhat [567] restraining trade and commerce,

11808—VOL 1—06 M 59
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although to a very slight extent, but yet, under the con-

struction adopted, they are illegal.

As examples of the kinds of contraciss which are rendered

illegal by this construction of the act, the learned counsel

suggest all organizations of mechanics engaged in the same

business for the purpose of limiting the number of person;?

employed in the business, or of maintaining wages; the for-

mation of a corporation to carry on any particular line of

business by those already engaged therein ; a contract of part-

nership or of employment between two persons previously en-

gaged in the same line of business; the appointment by two
producers of the same person to sell their goods on commis-

sion ; the purchase b)' one wholesale merchant of the product

of two producers; the lease or purchase by a farmer, manu-
facturer or merchant of an additional farm, manufactory or

shop ; the withdrawal froni business of any farmer, merchant

or manufacturer; a sale of the good will of a business with

an agreement not to destroy its value by engaging in similar

business; and a covenant in a deed restricting the use of real

estate. It is added that the effect of most business contracts

or combinations is to restrain trade in some dejsrree.

This makes quite a formidable list. It will be observed,

however, that no contract of the nature above described is

now before the court, and there is some embarrassment in

assuming to decide herein just how far the act goes in the

direction claimed. Nevertheless, we might say that the for-

mation of corporations for business or manufacturing pur-

poses has never, to our knowledge, been regarded in the nature

of a contract in restraint of trade or commerce. The same
may be said of the contract of partnership. It might also be
difficult to show that the appointment by two or more pro-

ducers of the same person to sell their goods oh commission
was a matter in any degree in restraint of trade.

We are not aware that it has ever been claimed that a lease

or purchase by a farmer, manufacturer or merchant of an
additional farm, manufactory or shop, or the withdrawal
from business of any farmer, merchant or manufacturer, re-

strained commerce or trade within any legal definition of thai

term; [568] and the sale of a good will of a business with
an accompanying agreement not to engage in a similar busi-
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ness was instanced in the Trans-Missouri case as a contract
not within the meaning of the act; and it -was said that such
a contract was collateral to the main contract of sale and was
entered into for the purpose of enhancing the price at which
the vendor sells his business. The instances cited by counsel
have in our Judgment little or no bearing upon the question
under consideration. In EopJcins v. United States, decided
at this term, post, 578, we say that the statute applies only to

those contracts whose direct and immediate effect is a restraint

upon interstate commerce, and that to treat the act as con-

demning all agreements under which, as a result, the cost of

conducting an interstate commercial business may be in-

creased, would enlarge the application of the act far beyond
the fair meaning of the language used. The effect upon in-

terstate commerce must not be indirect or incidental only.

An agreement entered into for the purpose of promoting the

legitimate business of an individual or corporation, with no
purpose to thereby affect or restrain interstate commerce, and
which does not directly restrain such commerce, is not, as we
think, covered by the act, although the agreement may indi-

rectly and remotely affect that commerce. We also repeat

what is said in the case above cited, that " the act of Congress

must have a reasonable construction, or else -there would
scarcely be an agreement or contract among business men
that could not be said to have, directly or remotely, some

bearing upon interstate commerce, and possibly to restrain

it." To suppose, as is assumed by counsel, that the effect of

the decision in the Trans-Missouri case is to render illegal

most business contracts or combinations, however indispensa-

ble and necessary they may be, because, as they assert, they

all restrain trade in some remote and indirect degree, is to

make a most violent assumption and one not called for or

justified by the decision mentioned, or by any other decision

of this court.

The question really before us is whether Congress, in the

exercise of its right to regulate commerce among the several

States, or otherwise, has the power to prohibit, as in restraint

[569] of interstate commerce, a contract or combination be-

tween competing railroad corporations entered into and

formed for the purpose of establishing and maintaining inter-
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state rates and fares for the transportation of freight and

passengers on any of the railroads parties to the contract or

combination, even though the rates and fares thus established

are reasonable. Such an agreement directly affects and of

course is intended to affect the cost of transportation of com-

modities, and commerce consists, among other things, of the

transportation of commodities, and if such transportation be

between States it is interstate commerce. The agTeement

affects interstate commerce by destroying competition and by

maintaining rates above what comiDetition might produce.

If it did not do that, its existence would be useless, and it

would soon be rescinded or abandoned. Its acknowledged

pxu'pose is to maintain rates, and if executed, it does so. It

must be remembered, however, that the act does not pro-

hibit any railroad company from charging reasonable rates.

If in the absence of any contract or combination among the

railroad companies the rates and fares would be less than they

are under such contract or combination, that is not by i-ea-

son of any provision of the act which itself lowers rates, but

only liecause the railroad comijanies vroukl, as it is urged,

voluntarily and at once inaugurate a war of competition

among themselves, and thereby themselves i-educe their rates

and fares.

Has not Congress with regard to interstate commerce and
in the course of regulating it, in the case of railroad corpora-

tions, the power to say that no contract or combination shall

be legal Avhich shall restrain trade and commerce by shutting-

out the operation of the general law of competition? We
think it has.

As counsel for the Traffic Association has truly said, the

ordinary highways on land have generally been established

and maintained by the public. Wlien the matter of the

building of railroads as highways arose, a question was pre-

sented whether the State should itself build them or permit
others to do it. The State did not build them, and as their

building required, among other things, the appropriation of

[570] land, private individuals could not enforce such ap-

propriation without a grant from the State.

The building and operation of a railroad thus required a

public franchise. The State would have had no power to
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grant the right of appropriation unless the use to which the

land was to be put was a public one. Taking land for rail-

road purposes is a taking for a public purpose, and the fact

that it is taken for a public purpose is the sole justification

for taking it at all. The business of a railroad carrier is of

a public nature, and in performing it the carrier is also per-

forming to a certain extent a function of government which,

as counsel observed, requires them to perform the service

upon equal terms to all. This public service, that of trans-

portation of passengers and freight, is a part of trade and
commerce, and Avhen transported between States such com-

merce becomes what is described as interstate, and comes,

to a certain extent, under the jurisdiction of Congress by vir-

tue of its power to regulate commerce among the several

States.

Where the grantees of this public franchise are competing

railroad companies for interstate commerce, we think Con-

gress is competent to forbid any agreement or combination

among them by means of which competition is to be

smothered.

Although the franchise when granted by the State becomes

by the grant the property of the grantee, yet there are some

regulations respecting the exercise of such grants which Con-

gress may make under its poAver to regulate commerce among
the several States. This will be conceded by all, the only

question being as to the extent of the power.

We think it extends at least to the prohibition of contracts

relating to interstate commerce, which would extinguish all

competition between otherwise competing railroad corpora-

tions, and which would in that way restrain interstate trade

or commerce. We do not think, when the grantees of this

public franchise are competing railroads seeking the busi-

ness of transportation of men and goods from one State to

another, that ordinary freedom of contract in the; use and

management of their property requires the right to combine

[571] as one consolidated and powerful association for the

purpose of stifling competition among themselves, and of

thus keeping their rates and charges higher than they might

otherwise be under the laws of competition. And this is so,

even though the rates provided for in the agreement may for
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the time be not more than are reasonable. They may easily

and at any time be increased. It is the combination of these

large and powerful corporations, covering vast sections of

territory and influencing trade throughout the whole extent

thereof, and acting as one body in all the matters over which

the combination extends, that constitutes the alleged evil,

and in regard to which, so far as the combination operates

upon and restrains interstate commerce, Congress has power

to legislate and to prohibit.

The prohibition of such contracts may in tlie judgment of

Congress be one of the reasonable necessities for the proper

^regulation of conimerce, and Congress is the judge of such

necessity and propriety, unless, in case of a possible gross

perversion of the princijDle, the courts might be applied to

for relief.

The cases cited by the respondents' counsel in regard to the

general constitutional right of the citizen to make contracts

relating to his lawful business are not inconsistent with the

existence of the power of Congress to prohibit contracts of

the nature involved in this case. The power to regulate com-

merce has no limitation other than those prf^scribcd in the

Constitution. The power, however, does not carry with it

the right to destroy or impair those limitations and guar-

antees which are also placed in the Constitution or in any of

the amendments to that instrument. Monongahela Naviga-

tion Go. V. United States, 148 U. S. 312-336 ; Interstate Com-
merce Com,missioii v. Brimson, 154 U. S. 447-479.

Among these limitations and guarantees counsel refer to

those which provide that no person shall be deprived of life,

liberty or property without due process of law, and that pri-

vate property shall not be taken for public use without just

compensation. The latter limitation is, we think, plainly

irrelevant.

[572] As to the former, it is claimed that the citizen is de-

prived of his liberty without due process of law when, by a

general statute, he is arbitrarily deprived of the right to make
a contract of the nature herein involved.

The case of Allgeyer v. Louisiana, 165 U. S. 578, is cited as

authority for the statement concerning the right to contract.

In speaking of the meaning of the word ".liberty," as used in
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the Fourteenth Amendment to the Constitution, it was said
in that case to include, among other things, the liberty of the
citizen to pursue any livelihood or vocation, and for that
purpose to enter into all contracts which might be proper,
necessary and essential to his carrying out those objects to a

successful conclusion.

We do not impugn the correctness of that statement. The
citizen may have the right to make a proper (that is, a law-
ful) contract, one which is also essential and necessary for
carrying out his lawful purposes. The question which arises

here is, whether the contract is a proper or lawful one, and
we have not advanced a step towards its solution by saying
that the citizen is protected by the Fifth, or any other amend-
ment, in his right to make proper contracts to enable him to

carry out his lawful purposes. We presume it will not be

contended that the court meant, in stating the right of the

citizen " to pursue any livelihood or vocation," to include

every means of obtaining a livelihood, whether it ^vas lawful

or otherwise. Precisely how far a legislature can go in de-

claring a certain means of obtaining a livelihood unlawful, it

is unnecessary here to speak of. It ^vi[l be conceded it has

power to make some kinds of vocations and some methods of

obtaining a livelihood unlawful, and in- regard to those the

citizen would have no right to contract to carry them on.

Congress may restrain individuals from making contracts

under certain circumstances and upon certain subjects. Fris-

Ue V. United States, 1.57 U. S. 160.

Notwithstanding the general liberty of contract which is

possessed by the citizen under the Constitution, we find that

there are many kinds of contracts which, while not in them-

selves immoral or mala in se, may yet be prohibited by the

[573] legislation of the States or, in certain cases, by Con-

gress. The question comes back whether the statute under

review is a legitimate exercise of the power of Congress over

interstate commerce and a valid regulation thereof. The

question is, for us, one of power only, and not of policy.

We think the power exists in Congress, and that the statute

is therefore valid.

Finally, we are asked to reconsider the question decided in

thp Trans-Missovri case, and to retrace the steps taken
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therein, because of the plain error contained in that decision

and the widespread alarna with which it was received and the

serious consequences which have resulted, or may soon result,

from the law as interpreted in that case.

It is jDroper to remark that an application for a reconsider-

ation of a question but lately decided liy this court is usually

based upon a statement that some of the arguments employed

on the original hearing of the question have been overlooked

or misunderstood, or that some controlling authority has been

either misapplied by the court or passed over without discus-

sion or notice. While this is not strictly an application for a

rehearing in the same case, yet in substance it is the same
thing. The court is asked to reconsider a question but just

decided after a careful investigation of the matter involved.

There have heretofore, been in effect two arguments of pre-

cisely the same questions now before the court, and the same
arguments were addressed to us on both those occasions. The
report of the Trans-Missouri case shows a dissenting opinion

delivered in that case, and that the opinion was concurred in

by three other members of the court.

That opinion, it will be seen, gives with great force and
abilit}' the arguments against the decision which was finally

arrived at by the court. It was after a full discussion of the

questions involved and with the knowledge of the views en-

tertained by the minority as expressed in the dissenting opin-

ion that the majority of the court came to the conclusion it

did. Soon after the decision a' petition for a reheuring of the

case was made, supported by a printed argument in its favor,

and pressed with an earnestness and vigor and at lengih

which Avas certainly commensurate with the importance of

the case.

[574] This court, Avith care and deliberation and also with
a full appreciation of their importance, again considered the

questions involved in its former decision.

A majority of the court once more arrived at the conclu-

sion it had first announced, and accordingly it denied the

application. And now for the third time the same argu-
ments are employed, and the court is again asked to recant

its former opinion, and to decide the same question in direct
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opposition, to the conclusion arrived at in the Trans-Missouri
case.

The learned counsel while uiuking the application frankly
confess that the argument in opposition to the decision in
the case above named has been so fully, so clearly and so

forcibly presented in the dissenting opinion of Mr. Justice
White, that it is hardly possible to add to it nor is it neces-

sary to repeat it.

The fact that there was so close a division of opinion in this

court when the matter was first under advisement, together
with the different views taken by some of the judges of the

lower courts, led us to the most careful and scrutinizing;

examination of the arguments advanced by both sides, and it

was after such an examination- that the majority of the court

came to the conclusion it did.

It is not now alleged that the court on the former occasion

overlooked any argument for the respondents or misapplied

am' controlling authority. It is simply ii^isted that the

court, notwithstanding the arguments for an opjoosite view,

arrived at an erroneous rt'sult, which, for reasons already

stated, ought to be reconsidered and reversed.

As we have twice already deliberately and earucslly con-

sidered the same arguments which are now for a third time

pressed upon our attention, it could hardly be expected that

our opinion should now change from that already expressed.

A^-liile an erroneous decision might be in some cases prop-

erly reconsidered and overruled, yet it is dear that the first

necessity is to convince the court that the decision was errone-

ous. It is scarcely to be assumed that such a result could be

[575] secured bj^ the presentation for a third time of the

same arguments which had twice before been unsuccessfully

urged upon the attention of the court.

We have listened to them now because the eminence of the

counsel engaged, their earnestness and zeal, their evident be-

lief in the correctness of their position, and, most important

of all, the very grave nature of the questions argued, called

upon the court to again give to those arguments strict and

respectful attention. It is not matter for surprise that we
still are unrible to see the error alleged to exist in our former
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decision, or to change our opinion regarding the questions

therein involved.

Upon the point that the agreement is not in fact one in

restraint of trade, even though it did prevent competition, it

must be admitted that the former argument has now been

much enlarged and amplijfied, and a general and most mas-

terly review of that question has been presented by counsel

for the respondents. That this agreement does in fact pre-

vent competition, and that it must have been so intended, we
have already attempted to show. Whether stifling competi-

tion tends directly to restrain commerce in the case of natu-

rally competing railroads, is a question upon which counsel

have argued with very great ability. They acknowledge

that this agreement purports to restrain competition, al-

though, they say, in a very slight degree and on a single point.

They admit that if competition and commerce were identical,

being but different names for the same thing, then, in assum-

ing to restrain competition even so far, it would be assuming

in a corresponding degree to restrain commerce. Counsel

then add (and therein we entirely agree with them) that no

such identity can be pretended, because it is plain that com-

merce can and does take place on a large scale and in numer-

ous forms without competition. The material considerations

therefore turn upon the effects of competition upon the

business of railroads, whether they are favorable to the com-

merce in which the roads are engaged, or unfavorable and in

restraint of that commerce. Upon that question it is con-

tended that agreements between railroad companies of the

[576] nature of that now before us are promotive instead of

in restraint of trade.

This conclusion is reached by counsel after an examination

of the peculiar nature of railroad property and the alleged

baneful effects of competition upon it and also upon the pub-

lic. It is stated that the only resort open to railroads to save

themselves from the effects of a ruinous competition is that

of agreements among themselves to check and control it. A
ruinous competition is, as they say, apt to be carried on until

the weakest of the combatants goes to destruction. After

that the survivor, being relieved from competition, proceeds

to raise its prices as high as the business will bear. Com-
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merce, it is said, thus finally becomes restrained by the effects

of competition, while, at the same time, otherwise valuable
railroad property is thereby destroyed or greatly reduced in

value. There can be no doubt that the general tendency of

competition among competing railroads is towards lower
rates for transportation, and the result of lower rates is gen-

erally a greater demand for the articles so transported, and
this greater demand can only be gratified,by a larger supply,

the furnishing of which increases commerce. This is the

first and direct result of competition among railroad carriers.

In the absence of any agreement restraining competition,

this result, it is argued, is neutralized, and the opposite one

finally reached by reason of the peculiar nature of railroad

property which must be operated and the capital invested in

which cannot be withdrawn, and the raikoad managers are

therefore, as is claimed, compelled to not only compete among
themselves for business, but also to carry on the war of com-

petition until it shall terminate in the utter destruction or the

buying up of the weaker roads, after which the survivor will

raise the rates as high as is possible. Thus the indirect but

final effect of competition is claimed to be the raising of

rates and the consequent restraint of trade, and it is urged

that this result is only to be prevented by such an agreement

as we have here. In that way alone it is said that competi-

tion is overcome, and general uniformity and reasonableness

of rates securely established.

[577] The natural, direct and immediate effect of compe-

tition is, however, to lower rates, and to thereby increase the

demand for commodities, the supplying of which increases

commerce, and an agreement, whose first and direct effect is

to prevent this play of competition, restrains instead of pro-

moting trade and commerce. ^Vhether, in the absence of an

agreement as to rates, the consequences described by counsel

will in fact follow as a result of competition, is a matter of

very great uncertainty, depending upon many contingencies

and in large degree upon the voluntary action of the man-

agers of the several roads. Kailroad companies may and

often do continue in existence and engage in their lawful

traffic at some profit, although they are competing railroads
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and are not acting under any agreement or combination with

their competitors upon the subject of rates. It appears from

the brief of counsel in this case that the agreement in ques-

tion does not embrace all of the lines or systems engaged in

the business of railroad transportation between Chicago and

the Atlantic coast. It cannot be said that destructive com-

petition, or, in other words, war to the death, is bound to

result unless an agreement or combination to avoid it is

entered into between otherwise competing roads.

It is not only possible but probable that good sense and

integrity of purpose would prevail among the managers, and

while making no agreement and entering into no combination

by which the whole railroad interest as herein represented

should act as one combined and consolidated body, the

managers of each* road might yet make such reasonable

charges for the business done by it as the facts might justify.

An agreement of the nature of this one which directly and

effectually stifles competition, must be regarded under the

statute as one in restraint of trade, notwithstanding there are

possibilities that a restraint of trade may also follow competi-

tion that may be indulged in until the weaker roads are com-

pletely destroyed and the survivor thereafter raises rates and
maintains them.

Coming to the conclusion we do, in regard to the various

questions herein discussed, we think it unnecessary to

[578] further allude to the other reasons which have been

advanced for a reconsideration of the decision in the Tratis-

Missouri case.

The jiidgmeiits of the Circuit Court of the United States

for the Southern District of Neui York and of the Cir-

cuit Court of Appeals for the Second Circuit are re-

versed, and the case remanded to the Circuit Court with

directions to talte such further proceedings therein as

may he hi conformity with this opinion.

Me. Justice Geay, Me. Justice Shieas and Mr. Justice

White dissented.

Mr. Justice MoKenna took no part in the decision of the

case.
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[578] HOPKINS r. UNITED STATES."

CERTIORARI TO THE CIRCUIT COUKI OK AI'I'KAI.S FOR THE EIGHTH
CIRCUIT.

No. 210. Argued February 28, March 1, 1898.—Decided October 24, 1898.

1171 r. s.. .-.IS.]

Tbe Kansas City Live Stock Exchange was an unincoi'porated volun-
teer association of men, doing business at its stock yards, situated
partly in Kansas City, Missouri, and partly across the line sep-
arating Kansas City, Jlissouri, .from Kansas City, Kansas. The
business of its members was to receive individually consignments of
cattle, hogs, and other live stock from owners of the same, not
only in the States of Missouri and Kansas, but also in other States
and Territories, and to feed such stock, and to prepare it for the
market, to dispose of the same, to receive the proceeds thereof
from the purchasers, and to pay the owners their proportion of
such proceeds, after deducting charges, expenses and advances.
The members were individually in the habit of soliciting consign-
ments from the owners of such stock, and of making them ad-
vances thereon. The rules of the association forbade members from
buying live stock from a commisison merchant in Kansas City, not
a member of the exchange. They also fixed the commission for
selling such live stock, prohibited the employment of agents to

solicit consignments except upon a stipulated salary, and forbade
the sending of prepaid telegrams or telephone messages, with in-

formation as to the condition of the markets. It was also provided
that no member should transact business with any person vio-

[579] lating the rules and regulations, or with an expelled or sus-

pended member after notice of such violation. i?eW, that the situa-

tion of the yards, partly in Kansas and partly in Missouri, was a

fact without any weight ; that such business or occupation of the

several members of the association was not interstate commerce,

within the meaning of the act of July 2, 1890, c. 647, " to protect

trade and commerce against unlawful restraints and monopolies ;

"

and that that act does not cover, and was not intended to cover,

such kind of agreements.!'

« This suit was begun in the Circuit Court of the United States for

the District of Kansas, which court granted the prayers in the bill ask-

ing for the dissolution of the Kansas City Live Stock Exchange, and

for an injunction restraining defendant from enforcing or acting pur-

suant to the rules and by-laws of that association (82 Fed., 529).

See p. 725. Appeal was taken to the Circuit Court of Appeals,

Eighth Circuit, and removed from there to the Supreme Court by

writ of certiorari (84 Fed. 1018). See p. 748. Decree reversed by

Supreme Court, with directions to dismiss the bill (171 U. S., 578).

' The foregoing syllabus copyrighted, 1898, by Banks & Bros.
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[43 Ij. ed., 290. ]<J

[The business of buyiug und selling live-stock at stock yards in a city

by members of a stock exchange as commission merchants is not

interstate commerce, although most of the purchases and sales are

of live stock sent from other states, and the members of the stock

exchange are employed to sell by letter from the owners of the stock

in other states, and send agents to other states to solicit business,

and advance money to the cattle owners, and pay their drafts, and
aid them in making the cattle fit for market.]

[A by-law of the Kansas City Live-Stock Exchange, which regulates

the commissions to be charged by members of that association for

selling live stock is not in restraint of interstate commerce, or a

violation of the act of July 2, 1890, to protect commerce from un-

lawful restraints.]

[A commission agent who sells cattle at their place of destination,

which are sent from aiiother state to be sold, is not engaged in in-

terstate commerce ; nor is his agreement with others in the same
business, as to the commissions to be charged for such sales, void as

a contract in restraint of that commerce.]

[In order to come within the provisions of the statute, the direct

effect of an agreement or combination must be in restraint of

trade or commerce among the several states or with foreign

nations.]

[Restrictions mi sending prepaid telegrams or telephone messages,

made by a by-law of a live-stock exchange, when these restrictions

are merely for the regulation of the business of the members, and
do not affect the business of the telegraph company, are not void

as regulations of interstate commerce.]

[The business of agents in soliciting consignments of cattle to com-
mission merchants in another state for sale, is not interstate com-
merce ; and a by-law of a stock exchange restricting the number of

solicitors to three does not restrain that commerce, or violate the

act of Congress.]

[The fact that a state line runs through stock yards, and that sales

may be made of a lot of stock in the yards which may be partly in

one_ state and partly in another, has no effect to make the business

of selling stock interstate commerce.]

[A combination of commission merchants at stock yards, by which
they refuse to do business with those who are not members of

their association, even if it is illegal^ is not subject to the act of
Congress of Jnly 2, 1800, to protect trade and commerce, since their

business is not interstate commerce.]

This suit was commenced by the United States attorney
for the District of Kansas, acting under the direction and by

a The following paragraphs inclosed in brackets are taken from the
syllabus to this case in the U. S. Supreme Court Reports, Book 43,

p. 290. Copyrighted, 1899, by The Lawyers' Co-Operative Publishing Co.
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the authority of the Attorney General of the United States,

against Henry Hopldns and the other defendanls, residents

of the State of Kansas and members of a voluntary unin-
corporated association, known and designated as the Kansas
City Live Stock Exchange. The purpose of the action is to

obtain the dissolution of the exchange, and to perpetually

enjoin the members from entering into or from continuing in

any combination of a like character.

As a foundation for the relief sought it was alleged in the

bill that the members of this association, known as the Kansas
City Live Stock -Exchange, have adopted articles of as-

sociation, rules and by-laws which they ha\e agreed to be
bound by ; that the business of the exchange is carried on and
conducted by a board of directors at the Kansas City stock

yards, which are situated partly in Kansas City in the State

of Missouri and partly in Kansas City in the State of Kansas,

the building ow ned by the stock yards company being located

one half of it in the State of Missouri and the other half in

the State of Kansas, and half of the defendants have offices

and transact business in these stock yards and in that part

of the building which is Avithin the State of Kansas, and the

other half in that part of the building which is in the State

of Missouri; that the Kansas City Stock Yards Company
is a corporation owning the stock yards, where the business

is done by the members of the exchange ; that substantially

all the business transacted in the matter of receiving, buy-

ing, selling and handling their live stock at Kansas City is

carried on by the defendants herein and by the other members

of the exchange as commission merchants, and that large

numbers of the live stock, consisting [580] of cattle and hogs

and sheep bought and sold and handled at the stock yards

by the defendants and their fellow members in the exchange,

are shipped from the States of Nebraska, Colorado, Texas,

Missouri, Iowa, and Kansas, and the Territories of Okla-

homa, Arizona and New Mexico; that when this stock is

received at the stock yards it is sold by the defendants,

members of the exchange, to the various packing houses situ-

ated at Kansas City, Missouri, and Kansas City, Kansas, and

it is also sold for shipment to the various other markets, par-

ticularly Chicago, St. Louis and New York ; that vast numbers
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of cattle, liogs and other live stock are recei^'ed annually at the

stock yards and handled by the members of the exchange.

The bill also alleges that large numbers of the live stock

sold at the stock yards by the defendants are incumbered by

mortgages thereon, executed by their owners in the various

States and Territories, which mortgages have been given to

various defendants as security for money advanced by them

to the different owners to enable them to feed and prepare the

cattle for market, and that when the live stock so mortgaged

are ready for shipment, they are sent to the defendants who
have advanced the money and received the mortgages, and on

the sale of the stock the amount of these advances and in-

terest is deducted from the proceeds of the sale of the cattle

by' the commission merchants owning the mortgages; that

ninety per c^-nt of the members of the exchange make such

advances, and that the market is larg'ely sustained b\ means

of the money thus advanced to the cattle raisers by the de-

fendants, and that Kansas City is the only place for many
miles about, which constitutes an available market for the

purchase and sale of live stock from the large territory

located in the States and Territories already named ; that it is

the custom of the owners of the cattle, many of them living

in different states, and who consign their stock to the Kansas
City stock yards for sale to draw drafts on the commission

merchants to whom the live stock is consigned, which the

consignors attach to the bill of lading issued by the carrier,

and the money on these drafts is advanced by the local banks
throughout the western States [581] and Territories. These
drafts are paid by the consignees and the proceeds remitted

to the various owners through the banks.

The business thus conducted is alleged to be interstate com-
merce, and it is further alleged that if the person to whom
the live stock is consigned at Kansas City is not a member of

the exchange, he is not permitted to and cannot sell or dis-

pose of the stock at the Kansas City market, for the reason

that the defendants, and all the other commission merchants,

members of the exchange, refuse to buy live stock or in any
manner negotiate or deal with or buy from a person or com-
mission merchant who is not a member of the exchange, and
thus the owner of live stock shipped to the Kansas City mar-
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ket is compelled to re-ship the same to other markets, and by
reason of the unlawful combination existing , among the
defendants and the other members of the exchange the owner
is prevented from delivering this stock at the Kansas City
stock yards, and the sale of stock is thereby hindered and
delayed, entailing extra expense and loss to the shipper, and
placing an obstruction and embargo on the marketing of all

live stock shipped from the States and Territories to the
Kansas City market which is not consigned to the stock

yards company or to the defendants, or some of them, mem-
bers of the stock exchange.

It is alleged that the defendants, as members of the ex-

change, have adopted certain rules, among them being rules

9 and 16, which are particularly alleged to be in restraint

of trade and commerce between the States, and intended to

create a monopoly, in contravention of the laAvs of the United
States in that behalf.

Rule 9 provides as follows

:

" Section 1. Commissions cliargecl by members of tbis association
for selling live stock shall not be less than the following named
rates."

Sections 2, 3, 4, 5, 6 and 7 relate to the amounts of such

commissions, and it is alleged that in some instances the com-

missions are greater than had theretofore been paid.

Section 8 permits the members to handle the business of

[582] non-resident commission firms when the stock is con-

signed directly to or from such firm, at half the rates fixed

by the rule, provided the non-resident commission firms are

established at the markets named in the section.

Section 10 prohibits the employment of any agent, solic-

itor or employe except upon a stipulated salary not contin-

gent upon the commissions earned, and it provides that not

more than three solicitors shall be employed at one time by

a commission firm or corporation, resident or non-resident of

Kansas City.

Section 11 forbids any member of the exchange from send-

ing or causing to be sent a prepaid telegram or telephone

message quoting the markets or giving information as to the

condition of the same, under the penalty of a fine as therein

11808—VOL 1—06 M 60
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stated. The rule, however, permits prepaid messages to be

sent to shippers quoting actual sales of their stock on the date

made; also to parties desiring to make purchases on the

market.

Rule 16 provides, in section 1, " That no member of the ex-

change shall transact business with any persons violating any

of the rules or regulations of the exchange, or with an ex-

pelled or suspended member after notice of such violation,

suspension or expulsion shall have been issued by the secre-

tary or board of directors of the exchange."

It is alleged that the defendants in adopting these rules

and in forming the exchange and carrying out the same have

violated and are violating the statute of the United States,

approved July 2, 1890, c. 647, 26 Stat. 209, entitled " An act

to protect trade and commerce against unlawful restraints

and monopolies," and it is charged that it was the purpose

of the defendants, in organizing the exchange and in adopt-

ing the rules mentioned, to prevent the shipment or consign-

ment of any li^'e stock to the Kansas City market unless it

was shipped or consigned to the Kansas City stock yards

and to some one or other of the defendants, members of the

exchange, and to compel the shippers of live stock from other

States and from the Territories to pay to the defendants the

commissions and charges provided for in rule 9, and to pre-

prevent such shippers [583] from placing their property on

sale at the Kansas City market unless these commissions

were paid.

The answer of the defendants admitted, their forming the

exchange and becoming members thereof, and adopting,

among others, the rules specially mentioned in complainants'

bill. They denied that the exchange itself engaged in any
business whatever, and alleged that it existed simply in

order to prescribe rules and provide facilities for the transac-

tion of business by the members thereof, and to govern them
by such rules and regulations as have been evolved and sanc-

tioned by the developments of commerce, and which are

universally recognized to be just and fair to all concerned.

It was further set up in the answer that each member of

the organization was in fact left free to compete in every

manner, and by all means recognized to be fair and just, for
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his share of the business which comes to the point at which
the members of the organization do business; that in adopt-
ing their rules they followed in all substantial respects the
provisions which had been made upon the same subject re-

spectively by the exchanges theretofore established at
Chicago and East St. Louis, Illinois, and which have been
since established at St. Louis, Omaha, Indianapolis, Buf-
falo, Sioux City and Fort Worth ; and that the exchange at

no time refused to admit as a member any reputable person
who was willing to comply with the conditions of member-
ship and to abide by the rules of the organization.

Various allegations in the bill as to the effect of the or-

ganization in precluding any sales or purchases of cattle

other than by its members are denied.

The defendants also deny that the exercise of their occu-

pation as commission merchants, doing business as members
of the' exchange, constitutes or amounts to interstate com-
merce, within the meaning of the Constitution or laws of

the United States. They allege that they have no part in or

control over the disposition of the live stock sold by them to

others, nor of live stock purchased by them as commission
merchants acting for others. They allege that the stock

yards company permits any person whatsoever to transact

business at its yards who [584] will pay the established

charges of that company for its services, and that in point

of fact a very large part of the business done at said yards is

transacted by persons who are not members of the exchange,

and without the interposition of such members. It is also

alleged in their answer that they are under no obligations

to extend the privileges of the exchange to a person who is

not a member thereof, who has violated its rules and been

suspended from membership, and who has voluntarily with-

drawn therefrom, and announced his purpose to carry on his

business as a competitor of the members of such exchange,

to the destruction of said organization and its rules and to

the injury^ of his competitors.

It is also set up that defendants cannot be compelled to

deal with a non-member of their organization, or a person

violating its rules, or with one who has been suspended for

such violation, or who has withdrawn therefrom, or who
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has announced his intention to destroy said organization and

to compete with the members thereof, and the defendants

allege that they cannot be compelled to deal with any per-

son whatsoexer, and that they had a right to establish said

exchange, and now have the right to maintain the same, and

to require the observance of its rules and regulations on the

part of their associates, so long as they desire to retain the

privileges of membership in the body. They allege that their

rules are in harmony with the rules and regulations of com-

mercial exchanges Avhich have existed for more than a hun-

dred yearri. and which are now to be found in every State

almost in the United States, and throughout the world, and

that such rules and regulations are in all respects legal and

binding. They deny all general and special allegations of

illegal agreements, combinations or conspiracies to violate

any law of the United States, or of the State of Kansas.-

The complainants, in addition to their bill, used several

affidavits, the tendency of which was to show that by virtue

of the adoption of rules 9 and 16, the members of the ex-

change refused to deal with one who had violated a rule and

had been suspended by reason thereof, and that by reason of

this refusal to do business, the member thus suspended was

[585] substantially incapacitated from carrying on his busi-

ness as a commission merchant, and that by this combina-

tion defendants, in forming such rule and in adhering to

it, have greatly injured the business of such member.

The defendants read counter-affidavits for the purpose of

sustaining their answer, which were replied to by the com-

plainants filing affidavits in rebuttal, and upon these affidavits

and the pleadings above described an application for an in-

junction was made to the Circuit Court of the United States

for the District of Kansas, First Division. That court, after

argument, granted an injunction restraining the defendants

from combining by contract, express or implied, so as by their

acts, conduct or words to interfere with, hinder or impede

•others in shipping, trading, selling or buying live stock that

is received from the States and Territories at the stock yards

in Kansas City, Missouri, and Kansas City, Kansas; also

enjoining them from acting under the rules of the exchange

known as rules 9 and 16, and from attempting to impose any
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fines or penalties upon members for trading or offering to

trade with any person respecting the purchase and sale of
any live stock ; and also from discriminating in favor of any
member of the exchange because of such membership, and
especially from discriminating against any person trading at

the stock yards, and from refusing, by united or concerted

action, or by word, persuasion, threat or by other means, to

deal or trade with persons with respect to such live stock who
are not members of the association, because they are not

members of such association, or in any manner from interfer-

ing with the right and freedom of all and any persons trading

or desiring to trade in such live stock at the stock yards, the

same as if the exchange did not exist. The defendants were

also enjoined from agreeing or attempting to limit the right

of any person in business at the Kansas City stock yards to

employ labor or assistance in soliciting shipments of live

stock from other States or Territories, and from enforcing

any agreement not to send prepaid telegrams from the stock

yards to any other State or Territory.

The District Judge delivered an opinion upon granting the

[586] injunction, which will be found reported in 82 Fed.

Rep. 529. From the order granting it an appeal was taken

by the defendants to the United States Circuit Court of Ap-
peals for the Eighth Circuit, which court certified to this

court certain questions under the provisions of section 6 of

the act of March 3, 1891, and thereupon a writ of certiorari

was issued from this court, and the whole case brought here

for decision.

Mr. L. C. Krauthoff for Hopkins and others.

Mr. John S. Miller filed a brief for same.

Mr. Gustavus A. Koerner filed a brief for same.

Mr. Samuel W. Moore for the United States. Mr. Solicitor

General was on his brief.

Mr. Justice Peckham, after stating the case, delivered the

opinion of the court.

The relief sought in this case is based exclusively on the act

of Congress approved July 2, 1890, c. 647, entitled "An act
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to protect trade and commerce against unlawful restraints

and monopolies," commonly spoken of as the Anti-Trust act.

26 Stat. 209.

The act has reference only to that trade or commerce which

exists, or may exist, among the several States or with foreign

nations, and has no application whatever to any other trade

or commerce.

The question meeting us at the threshold, therefore, in this

case is, what is the nature of the business of the defendants,

and are the by-laws, or any subdivision of them above re-

ferred to, in their direct effect in restraint of trade or com-

merce among the several States or with foreign nations; or

does the case made by the bill and answer show that any one

of the above defendants has monopolized, or attempted to

monopolize, or combined or conspired with other persons to

monopolize, any part of the trade or commerce among the

several States or with foreign nations ?

[587] That part of the bill which alleges that no one is

permitted to do business at the cattle market at Kansas City

unless he is a member of this exchange, does not mean that

there is any regulation at the stock yards by which one who
is not a member of the exchange is prevented from doing

business, although ready to pay the established charges of

the stock yards company for its services; but it simply

means that by reason of the members of the exchange re-

fusing to do business with those who are not members the

non-member cannot obtain the facilities of a market for his

cattle such as the members of the exchange enjoy. It is un-

necessary at present to discuss the question whether there is

any illegality in a combination of business men who are

members of an exchange not to do business with those who
are not members thereof, even if the business done were in

regard to interstate commerce. The first inquiry to be made
is as to the character of the business in which defendants are

engaged, and if it be not interstate commerce, the validity

of this agreement not to transact their business with non-

members does not come before us for decision.

We come, therefore, to the inquiry as to the nature of the

business or occupation that the defendants are engaged in.

Is it interstate commerce in the sense of that word as it has
Digitized by Microsoft®
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been used and understood in the decisions of this court ? Or
is it a business ^hich is an aid or facility to commerce, and
which, if it affect interstate commerce at all, does so only
in an indirect and incidental manner.
As set forth in the record, the main facts are that the

defendants have entered into a voluntary association for the

purpose of thereby the better conducting their business, and
that after they had entered into such association they still

continued their individual business in full competition with
each other, and that the association itself, as an association,

does no business whatever, but is simply a means by and
through which the individual members who have become
thus associated are the better enabled to transact their busi-

ness; to maintain and uphold a proper way of doing it;

and to create the means for preserving business integrity

in the transaction [588] of the business itself. The business

of defendants is primarily and substantially the buying and
selling, in their character as commission merchants, at the

stock yards in Kansas City, live stock which has been con-

signed to some of them for the purpose of sale, and the ren-

dering of an account of the proceeds arising therefrom. Tlie

sale or purchase of live stock as commission merchants at

Kansas Citj is the business done, and its character is not

altered because the larger proportion of the purchases and

sales may be of live stock sent into the State from other

States or from the Territories. Where the stock came from

or where it may ultimately go after a sale or purchase, pro

cured through the services of one of the defendants at the

Kansas City stock yards, is not the substantial factor in the

case. The character of the business of defendants must, in

this case, be determined by the facts occurring at that city.

If an owner of cattle in Nebraska accompanied them to

Kansas City and there personally employed one of these

defendants to sell the cattle at the stock yards for him on

commission, could it be properly said that such defendant

in conducting the sale for his principal was engaged in inter-

state commerce? Or that an agreement between himself

and others not to render such services for less than a certain

sum was a contract in restraint of interstate trade or com-

merce? We think not. On the contrary, we regard the
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services as collateral to such commerce and in the nature of

a local aid or facility provided for the cattle owner towards

the accomplishment of his purpose to sell them; and an

agreement among those who render the services relating to

the terms upon which they will render them is not a con-

tract in restraint of interstate trade or commerce.

Is the true character of the transaction altered when the

owner, instead of coming from Nebraska with his cattle,

sends them by a common carrier consigned to one of the

defendants at Kansas City with directions to sell the cattle

and render him an account of the proceeds? The services

rendered are the same in both instances, only in one case

they are rendered under a verbal contract made at Karvias

[589] City personally, while in the other they are rendered

under written instructions from the owner given in another

State. This difference in the manner of making the con-

tract for the services cannot alter the nature of the services

themselves. If the person, under the circumstances stated,

who makes a sale of the cattle for the owner by virtue of a

personal em23lo3'ment at Kansas City, is not engaged in inter-

state commerce Avhen he makes such sale, we regard it as

clear that he is not so engaged, although he has been em-

ployed by means of a written communication from the owner
of the cattle in another State.

The by-la^A's of the exchange relate to the business of its

members who are commission merchants at Kansas City,

and some of these by-laAA's, it is claimed by the Government,
are in violation of the act of Congress, because they are in

restraint of that business which is in truth interstate com-
merce That one of the by-laws which relates to the com-
missions to be charged for selling the various kinds of stock,

is particularly cited as a violation of the act. In connection

with that by-law it will be well to examine with some detail

the nature of the defendants business.

It is urged that they are active promoters of the biisiness

of selling cattle upon consignment from their owners in other

States, and that in order to secure the business the defendants
send their agents into other States to the owners of the cattle

to solicit the business from them; that the defendants also

lend money to the cattle owners and take back mortgages
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upon the cattle as security for the loan; that they make
advances of a portion of the purchase price of the cattle to be
sold, by means of the payment of drafts drawn upon them by
the shippers of the cattle in another State at the time of the

shipment. All these things, it is said, constitute intercourse

and traffic between the citizens of different States, and hence
the by-law in question operates upon and affects commerce
between the States.

The facts stated do not, in our judgment, in any degree

alter the nature of the services performed by the defendants,

nor do they render that particular by-law void as in restraint

[590] of interstate trade or commerce because it provides for

a minimum amount of commissions for the sale of the cattle.

Objections are taken to other parts of the by-laAvs which
we will notice hereafter.

Notwithstanding these various matters undertaken by de-

fendants, we must keep our attention upon the real busi-

ness transacted by them, and in regard to which the section

of the by-law complained of is made. The section amounts
to an agreement, and it relates to charges made for services

performed in selling cattle upon commission at Kansas City.

The charges relate to that business alone. In order to obtain

it the defendants advance money to the cattle owner; they

pay his drafts, and they aid him to keep his cattle and make
them fit for the market. All this is done as a means towards

an end ; as an inducement to the cattle owner to give one of

the defendants the business of selling the cattle for him when
the owner shall finally determine to sell them. That busi-

ness is not altered in character because of the various things

done by defendants for the cattle owner in*order to secure it.

The competition among the defendants and others who may
be engaged in it, to obtain the business, results in their send-

ing outside the city, to cattle owners, to urge them by dis-

tinct and various inducements to send their cattle to one of

the defendants to sell for them. In this view it is immaterial

over how many States the defendants may themselve or by

their agents travel in order to thereby secure the business.

They do not purchase the cattle themselves ; they do not trans-

port them. They receive them at Kansas City, and the com-

plaint made is in regard to the agreements for charges for the
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services at that point in selling the cattle for the owner.

Thus everything at last centres at the market at Kansas City,

and the charges are for services there, and there only, per-

formed.

The selling of an article at its destination, which has been

Bent from another State, while it may be regarded as an

interstate sale and one which the importer was entitled to

make, yet the services of the individual employed at the place

where the article is sold are not so connected with the subject

sold as to make them a portion of interstate commerce, and a

[591] combination m regard to the amount to be charged for

such service is not, therefore, a combination in restraint of

that trade or commerce. Granting that the cattle themselves,

because coming from another State, are articles of interstate

commerce, yet it does not therefore follow that before their

sale all persons performing services in any way connected

with them are themselves engaged in that commerce, or that

their agreements among each other relative to the compensa-

tion to be charged for their services are void as agreements

made in restraint of interstate trade. The commission agent

in selling the cattle for their owner simply aids him in find-

ing a market; but the facilities thus afforded the owner by

the agent are not of such a nature as to thereby make that

agent an individual engaged in interstate commerce, nor is

his agreement with others engaged in the same business, as

to the terms upon which they would provide these facilities,

rendered void as a contract in restraint of that commerce.

Even all agreements among buyers of cattle from other

States are not necessarily a violation of the act, although

such agreements may undoubtedly affect that commerce.

The charges of the agent on account of his service? are

nothing more than charges for aids or facilities furnished the

owner whereby his object may be the more easily and readily

accomplished. Charges for the transportation of cattle be-

tween different States are charges for doing something which

is one of the forms of and which itself constitutes interstate

trade or commerce, while charges or commissions based upon
services performed for the owner in effecting the sale of the

cattle are not directly connected with, as forming part of, in-

terstate commerce, although the cattle may have come from
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another State. Charges for services of this nature do not
immediately touch or act upon nor do they directly affect the
subject of the transportation. Indirectly and as an incident,

they may enhance the cost to the owner of the cattle in find-

ing a market, or they may add to the price paid by a pur-
chaser, but they are not charges which are directly laid upon
the article in the course of transportation, and which are

charges upon the commerce itself; they are charges for the

[592] facilities given or provided the owner in the course of

the movement from the home situs of the article to the place

and point where it is sold.

The contract condemned by the statute is one whose direct

and immediate effect is a restraint upon that kind of trade or

commerce which is interstate. Charges for such facilities as

we have already mentioned are not a restraint upon that

trade, although the total cost of marketing a subject thereof

may be thereby increased. Charges for facilities furnished

have been held not a regulation of commerce, even when
made for services rendered or as compensation for benefits

conferred. Sands v. Manistee River Improvement Co., 123

U. S. 288; Monongahela Navigation Go. v. United States,

148 U. S. 312, 329, 330; Kentucky di Indiana Bridge Com-

pany V. Louisville c&c. Railroad, 37 Fed. Rep. 567.

To treat as condemned by the act all agreements under

which, as a result, the cost of conducting an interstate com-

mercial business may be increased would enlarge the applica-

tion of the act far beyond the fair meaning of the language

used. There must be some direct and immediate effect upon

interstate commerce in order to come within the act. The

State may levy a tax upon the earnings of a commission mer-

chant which were realized out of the sales of property be-

longing to non-residents, and such a tax is not one upon in-

terstate commerce because it affects it only incidently and

remotely although certainly. Ficlden v. Shelby County Tax-

ing District, 145 IT. S. 1. Many agreements suggest them-

selves which relate only to facilities furnished commerce, or

else touch it only in an indirect way, while possibly enhanc-

ing the cost of transacting the business, and which at the

same time we would not think of as agreements in restraint of

interstate trade or commerce. They are agreements which
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in their effect operate in furtherance and in aid of commerce

by providing for it facilities, conveniences, privileges or

services, but which do not directly relate to charges for its

transportation, nor to any other form of interstate commerce.

To hold all such agreements void would in our judgment

improperly extend the act to matters which are not of an

interstate commercial nature.

[539] It is not difficult to imagine agreements of the charac-

ter above indicated. For example, cattle, when transported

long distances by rail, require rest, food and water. To give

them these accommodations it is necessary to take them from

the car and put them in pens or other places for their safe

reception. Would an agreement among the landowners along

the line not to lease their lands for less than a certain sum be

a contract within the statute as being in restraint of inter-

state trade or commerce ? Would it be such a contract even if

the lands, or some of them, were necessary for use in furnish-

ing the cattle with suitable accommodations? Would an
agreement between the dealers in corn at some station along

the line of the road not to sell it below a certain price be cov-

ered by the act, because the cattle must have corn for food?

Or Avould an agreement among the men not to perform the

service of watering the cattle for less than a certain compen-
satio]i come within the restriction of the statute? Suppose
the railroad company which transports the cattle itself fur-

nishes the facilities, and that its charges for transportation

are enhanced because of an agreement among the landowners
along the line not to lease their lands to the company for such
purposes for less than a named sum, could it be successfully

contended that the agreement of the landowners among them-
selves would be a violation of the act as being in restraint of

interstate trade or commerce? Would an agreement between
builders of cattle cars not to build them under a certain price

be void because the effect might be to increase the price of

transportation of cattle between the States ? Would an agree-

ment among dealers in horse blankets not to sell them Jor less

than a certain price be open to the charge of a violation of

the act because horse blankets are necessary to put on horses

to be sent long journeys by rail, and by reason of the agree-

ment the expense of sending the horses from one State to an-
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other for a market might be thereby enhanced? Would an
agreement among cattle drivers not to drive the cattle

after their arrival at the railroad depot at their place of desti-

nation to the cattle yards where sold, for less than a minimum
sum, come within the statute? Would an agreement among
them- [594] selves by locomotive engineers, firemen or train-

men engaged in the service of an interstate railroad not to

work for less than a certain named compensation be illegal

because the cost of transporting interstate freight would be

therebjr enhanced? Agreements similar to these might be

indefinitely suggested.

In our opinion all these queries should be answered in the

negative. The indirect efTect of the agreements mentioned

might be to enhance the cost of marketing the cattle, but the

agreements themselves would not necessarily for that reason

be in restraint of interstate trade or commerce. As their

effect is either indirect or else they relate to charges for the

use of facilities furnished, the agreements instanced would be

valid provided the charges agreed upon were reasonable. The
effect upon the commerce spoken of must be direct and proxi-

mate. Xew York, Lake Erie & ^Yes<terl} Railroad v. Penn-

sylvania, 158 U. S. 431, 439.

An agreement may in a variety of ways affect interstate

commerce, just as state legislation may, and yet, like it, be

entirely valid, because the interference produced by the agree-

ment or by the legislation is not direct. Sherlock v. Ailing,

93 U. S. 99-103 ; United States v. E. G. Knight Company. 156

U. S. 1, 16; Pittslurg <& Southern Coal Co. v. Louisiana,

156 U. S. 590, 597 ; Transportatiov, Company v. Parkershurg,

107 U. S. 691 ; Ficklen v. Shelby County, supra. Reasonable

charges for the use of a facility for the transportation of in-

terstate commerce have heretofore been regarded as valid in

this court, even though such charges might necessarily en-

hance the cost of doing the business. Packet Company v.

St. Louis, 100 U. S. 423; Packet Company v. Catlettshurg,

105 U. S. 559 ; Transportation Company v. Parkershvrg, 107

U. S. 691 ; Huse v. Glover, 119 U. S. 543 ; Ouachita Packet

Company v. Aiken, 121 U. S. 444; St. Louis v. Western

Union Telegraph Company, 148 U. S. 92. An agreement

among the owners of such facilities, to char-^'e not less than
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a miinmum rate for their use, cannot be condemned as illegal

under the act of Congress,

The fact that the above cited cases relate to tangible prop-

erty, the use of which was charged' for, does not alter the

1 595] reasoning upon which the decisions were placed. The
charges were held valid because they related to facilities fur-

nished in aid of the commerce and which did not constitute a

regulation thereof. Facilities may consist in privileges or

conveniences provided and made use of or in services ren-

dered in aid of commerce, as well as in the use of tangible

property, and so long as they are facilities and the charges

not unreasonable an agreement relating to their amount is

not invalid. The cattle owner has no constitutional right

to the services of the commission agent to aid him in the sale

of his cattle and the agent has the right to say upon what

terms he will render them, and he has the equal right, so far

as the act of Congress is concerned, to agree with others in

his business not to render those services unless for a certain

charge. The services are no part of the commerce in the

cattle.

In Brown v. Maryland^ 12 Wheat. 419, Chief Justice Mar-

'

shall, while maintaining the right of an importer to sell his

article in the original package, free from any tax, recognized

the distinction between the importer selling the article him-

self and employing an auctioneer to do it for him, and he

said that in the latter case the importer could not object to

paying for such services as for any other, and that the right

to sell might very well be annexed to importation without

annexing to it also the privilege of using auctioneers, and

thus to make the sale in a peculiar way. In such case a tax

upon the auctioneer's license would be valid.

The same view is enforced in Emert v. Missouri, 156 U. S.

296.

The right of the cattle owners themselves to sell their own
cattle is not affected or touched by the agreement in question,

while the privilege of having their cattle sold for them at

the market place frequented by defendants, and with the

aid of one of them, is a privilege which they are charged

for, and which is not annexed to their right to sell their own
cattle.
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It is possible that exorbitant charges for the use of these

facilities might have similar effect as a burden on commerce
that a charge upon commerce itself might have. In a case

[596] like that the remedy would probably be forthcoming.
Transportation Co. v. Parkersdurg, 107 U. S. 691. As was
said by Mr. Justice Field in Sands v. Manistee River Im-
provement Co., 123 U. S. 288, 294, 295, •' should there be any
gross injustice in the rate of tolls fixed, it would not in our
system of government, remain long uncorrected."

But whether the charges are or are not exorbitant is a ques-

tion primarily of local law, at least in the absence of any
superior or paramount law providing for reasonable charges.

Transportation Co. v. Parkershurg, 107 U. S. 691. This case

does not involve that question.

If charges of the nature described do not amount to a regu-

lation of interstate trade or commerce because they touch it

only in an indirect and remote way, or else because they are

in the nature of compensation for the use of property or

privileges as a mere facility for that commerce, it would for

a like reason seem clear that agreements relating to the

amounts of such charges among those who furnish the privi-

leges or facilities are not in restraint of that kind of trade.

While the indirect effect of the agreements may be to en-

hance the expense to those engaged in the business, yet as the

agreements are in regard to compensation for privileges

accorded for services rendered as a facility to commerce or

trade, they are not illegal as a restraint thereon. ,

The facilities or privileges offered by the defendants are

apparent and valuable. The cattle owner has the use of a

place for his cattle furnished by the defendants and all the

facilities arising from a market where the sales and purchases

are conducted under the auspices of the association of which

the defendants are members, and in a manner the least

troublesome to the owners and at the same time the most

expeditious and effective. Each of these defendants has the

right to have the cattle which are consigned to him taken to

the cattle yards, where, by virtue of the arrangements made

by defendants with the owners of the yards, the cattle are

placed in pens, watered and fed, if necessary, and a sale

effected at the earliest moment. It is these facilities and
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services which are paid for by a commission on the sale

effected by the commission men. [597] If, as is claimed, the

commission men sometimes own the cattle they sell, then the

rules do not apply, for they relate to charges made for sell-

ing cattle upon commission and not at all to sales of cattle

by their owners.

Dejfinitions as to what constitutes interstate commerce are

not easily given so that they shall clearly define the full

meaning of the term. We know from the cases decided in

this court that it is a term of very large significance. It com-

prehends, as it is said, intercourse for the purposes of trade in

an^r and all its forms, including transportation, purchase, sale

and exchange of commodities between the citizens of different

States, and the power to regulate it embraces all the instru-

ments by which such commerce may be conducted. Welton

V. J/issouri, 91 U. S. 275; Mohile County v. Kimball, 102

U. S. 691; Gloucester Ferry Gomfany v. Pennsylvania, 114

U. S. 19fi ; Hooper v. California, 155 U. S. 648, 653 ; United

States V. E. C. Knight Company, 156 U. S. 1.

But in all the cases which have come to this court there is

not one which has denied the distinction between a regulation

which directly affects and embarrasses interstate trade or

commerce, and one which is nothing more than a charge

for a local facility provided for the transaction of such

commerce. On the contrary, the cases already cited show
the existence of the distinction and the validity of a charge

for the use of the facility.

The services of members of the different stock and produce
exchanges throughout the country in effecting sales of the

articles they deal in are of a similar nature. Members of the

New York Stock Exchange buy and sell shares of stock of

railroads and other corporations, and the property represented

by such shares of stock is situated all over the country. Is a

broker whose principal lives outside of New York State, and
who sends him the shares of stock or the bonds of a corpora-

tion created and doing business in another State, for sale,

engaged in interstate commerce ? If he is employed to pur-

chase stock or bonds in a like corporation under the same
circumstances, is he then engaged in the business of interstate

cormnerce? It may, perhaps, be answered that stocks or
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[598] bonds are not commodities, and that dealers therein

are not engaged in commerce. 'Whether it is an answer to

the question need not be considered, for we will take the case

of the New York Produce Exchange. Is a member of that

body to whom a cargo of grain is consigned from a western
State to be sold engaged in interstate commerce when he per-

forms the service of selling the article upon its arrival in New
York and transmitting the proceeds of the sale less his com-
missions ? Is a New Orleans cotton broker who is a member
of the Cotton Exchange of that city, and who receives con-

signments of cotton from different States and sells them on
'change in New Orleans and accounts to his consignors for

the proceeds of such sales less his commission, engaged in

interstate commerce ? Is the character of the business altered

in either case bj- the fact that the broker has advanced

moneys to the owner of the article and taken a mortgage
thereon as his security? We understand we are in these

queries assuming substantially the same facts as those which
are contained in the case before us, and if these defendants

are engaged in interstate commerce because of their services

in the sale of cattle which may come from other States, then

the same must be said vn regard to the members of the other

exchanges abave referred to. AVe think it would be an en-

entirely novel view of the situation if all the members of these

different exchanges throughout the country were to be re-

garded as engaged in interstate commerce, because they sell

things for their principals which come from States different

from the one in which the exchange is situated and the sale

made.

The theory upon which we think the by-law or agree-

ment regarding commissions is not a violation of the statute

operates also in the case of the other provisions of the by-

laws. The answer in regard to all objections is, the defend-

ants are not engaged in interstate commerce.

But special weight is attached to the objection raised to

section 11 of rule 9 of the by-laws, which provides against

sending prepaid telegrams as set forth in the statement of

facts herein. It is urged that the purpose of this section is

to prevent the sending of prepaid telegrams by the defend-
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ants [599] to their various customers in the different States

tributary to the Kansas City market, and that the section is

a part of the contract between the members of the exchange,

and is clearly an attejnpt to regulate and restrict the sending

of messages by telegraph and telephone between citizens of

various States and Territories, and operates upon and di-

rectly affects the interstate business of communicating be-

tween points in different States by telegraph or telephone.

An agreement among the defendants to abstain from tele-

graphing in certain circumstances and for certain purposes

is so clearly not an attempt to regulate or restrain the gen-

eral sending of telegi-ams that it would seem unnecessary

to argue the question. An agreement among business men

not to send telegrams in regard to their business in certain

contingencies, when the agreement is entered into only for

the purpose of regulating the business of the individuals, is

not a direct attempt to affect the business of the telegraph

company, and has no direct effect thereon. Although com-

munication by telegxaph may ba commerce, and if cai-ried on

between different States may be commerce among the sev-

eral States, yet an agreement or by-law of the nature of

the one under consideration is not a burden or a regulation of

or a duty laid upon the telegraph company, and was clearly

not entered into for the purpose of affecting in the slightest

degree the company itself or its transaction of interstate

commerce.

The argument of counsel in behalf of the United States,

that because none of the States or Territories could enact

any law interfering with or abridging the right of persons

in Kansas or Missouri to send prepaid telegrams of the nat-

ure in question, therefore an agreement to that effect entered

into between business men as a means towards the proper

transaction of their legitimate business would be void, is, as

we think, entirely unsound. The conclusion does not follow

from the facts stated. The statute might be illegal as an

improper attempt to interfere with the liberty of transacting

legitimate business enjoyed by the citizen, while the agree-

ment among business men for the better conduct of their own
[600] business, as they think, to refrain from using the tele-

graph for certain purposes, is a matter purely for their own
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consideration. There is no similarity between the two cases,

and the principle existing in the one is wholly absent in the
other. The private agreement does not, as Ave have said,

regulate commerce or impose any impediment upon it or tax
it. Communication by telegraph is free from any burden so

far as this agreement is concerned, and no restrictions are

placed on the commerce itself.

The act of Congress must.have a reasonable construction or

else there would scarcely be an agreement or contract among
business men that could not be said to have, indirectly or re-

motely, some bearing upon interstate commerce, and possibly

to restrain it. We have no idea that the act covers or was
intended to cover such kinds of agreements.

The next by-law which complainants object to is section 10

of the same rule 9, which prohibits the hiring of a solicitor

except ujDon a stipulated salary not contingent upon commis-
sions earned, and which provides that no more than three

solicitors shall be employed at one time by a commission firm

or corporation.

The claim is that these solicitors are engaged in interstate

commerce, and that such commerce must be free from any
state legislation and free from the control or restraint by any

person or combination of persons. They also object that the

rule is an unlawful inhibition upon the privilege possessed by

each person under the Constitution to make lawful contracts

in the furtherance of his business,' and they allege that in this

respect these members have surrendered their dominion over

their own business and permitted the exchange to establish a

species of regency, and that the by-law in regard to the em-

ployment of solicitors is one which directly affects interstate

commerce.

McCall V. California, 136 U. S. 104, is cited for the propo-

sition that the solicitors employed by these defendants are

engaged -in interstate commerce. In that case the railroad

company was itself engaged in such commerce, and its agent

in California was taxed by reason of his business in soliciting

[601] for his company that which was interstate commerce.

The fact that he did not sell tickets or receive or pay out

money on account of it was not regarded as material. His

principal was a common carrier, engaged in interstate com-
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merce, and he was engaged in that commerce because he was

soliciting for the transportation of passengers by that com-

pany through the diiferent States in Avhich tlie railroad ran

from the State of California. In the case before us the de-

fendants are not employed in interstate commerce but arei

simply engaged in the performance of duties or services relat-

ing to stock upon its arrival at Kansas City. We do not

think it can be properly said that the agents of the defend-

ants whom they send out to solicit the various owners of stock

to consign the cattle to one of the defendants for sale are

thereby themselves engaged in interstate commerce. They
are simply soliciting the various stock owners to ('onsign the

stock owned bj' them to jjarticular defendants at Kansas

City, and until the arrival of the stock at that point and the

deliver}^ by the transportation company no duties of an inter-

state-commerce nature arise to be performed by the defend-

ants. As the business they do is not interstate coaunerce, the

business of their agents in soliciting others to givr them such

business is not itself intei'slate commerce. Not being en-

gaged in interstate commerce, the agreement of the defend-

ants through the by-law in question, restricting the number
of solicitors to three, does not restrain that commerce, and

does not therefore violate the act of Congress under dis-

cussion.

The position of the solicitors is entirely different from
that of drummers who are travelling through the several

States for the purpose of getting orders for the purchase of

propertjr. It was said in Rohhins v. Shelby County Taxing
District, 120 U. S. 489, that the negotiation of sales of goods

which are in another State for the purpose of introducing

them into the State in which the negotiation is made is

interstate commerce.

But the solicitors for these defendants have no property

or goods for sale, and their only duty is to ask or induce

those who own the property to agree that when they send it

to [602] market for sale they will consign it to the solici-

tor's principal, so that he may perform such services as may
be necessary to sell the stock for them and account to them
for the proceeds thereof. Unlike the drummer who con-

tracts in one State for the sale of goods which are in an-
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other, and which are to be thereafter delivered in the State
in which the contract is made, the solicitor in this case has
no goods or samples of goods and negotiates no sales, and
merely seeks to exact a promise from the owner of property
that when he does wish to sell he will consign to and sell

the property through the solicitor's principal. There is no
interstate commerce in that business.

Hooper v. Galifornia, 155 U. S. 648, is another illustra-

tion of the meaning of the term " commerce," as used in the

Constitution of the United States. In that case, contracts

of marine insurance are stated not to appertain to interstate

commerce, and cases are cited upon the nature of the con-

tract of insurance generally at page 653 of the opinion.

It is also to be remarked that the effect of the agreement

as to the number of solicitors to be employed by defendants

can only be remote and indirect upon interstate commerce.

The number of solicitors employed has no direct effect upon
the number of cattle transported from State to State. The
solicitors do not solicit transportation of the cattle. They are

not in the interest of the transportation company, and the

transportation is an incident only. They solicit a consign-

ment of cattle to their principals, so that the latter may sell

them on commission and thus transact their local business.

The transportation would take place any way and the cattle

be consigned for sale by some one of the defendants or by

others engaged in the business. It is not a matter of trans-

portation but one of agreement as to who shall render the

services of selling the cattle for their owner at the place of

destination.

We say nothing against the constitutional right of each

one of the defendants and each person doing business at the

Kansas City stock yards to send into distant States and Ter-

ritories as many solicitors as the business of each will war-

rant. This [603] original right is not denied or questioned.

But cannot the citizen, for what he thinks good reason, con-

tract to curtail that right? To say that a State would not

have the right to prohibit a defendant from employing as

many solicitors as he might choose, proves nothing in regard

to the right of individuals to agree upon that subject in a
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way which they may think the most conducive to their own
interests. What a State may do is one thing, and what

parties may contract voluntarily to do among themselves is

quite another thing.

The liberty of contract as referred to in Allgeyer v.

Louisiana, 165 U. S. 578, is the liberty of the individual to

be free, under certain circumstances, from the restraint of

legislative control with regard to all his contracts, but the

case has no reference to the right of individuals to sometimes

enter into those voluntary contracts by which their rights

and duties may properly be measured and defined and in

many cases greatly restrained and limited.

We agree with the court below in thinking there is not the

slightest materiality in the fact that the state line runs

through the stock yards in question, resulting in some of the

pens in which the stock may be confined being partly in the

State of Kansas and partly in the State of Missouri, and that

sales may be made .of a lot of stock which may be at the

time partly in one State and partly in the other. The erec-

tion of the building and the putting up of the stock pens

upon the ground through which the state line ran were mat-
ters of no moment so far as any question of interstate com-

merce is concerned. The character of the business done is

not in the least altered by these immaterial and incidental

facts.

It follows from what has been said that the complainants
have failed to show the defendants guilty of any violations

of the act of Congress, because it does not appear that the

defendants are engaged in interstate commerce, or that any
agreements or contracts made by them and relating to the

conduct of their business are in restraint of any such com-
merce.

Whether they refused to transact business which is not

interstate commerce, except with those who are members of

the exchange, and whether such refusal is justifiable or not,

[604] are questions not open for discussion here. As de-

fendants' actions or agreements are not a violation of the

act of Congress, the complainants have failed in their case,

and the order for the injunction must be
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Reversed and the case remitted to the Circuit Court of the
United States for the District of Kansas, First Division,
with directions to dismiss the hill with costs.

Me. Justice Haelan dissented.

Me. Justice McKenna took no part in the decision of
this case.

[604] ANDERSON v. UNITED STATES.''

CEBTIOEAEI TO THE CIRCUIT COUET OF APPEALS TOR THE EIGHTH
CIRCUIT.

No. 181. Argued February 25, 28, 1898.—Decided October 24, 1898.

[171 rj. S., 604.]

The Traders' Live Stock Exchange was an unincorporated association

in Kansas City, whose members bore much the same relation to it,

and through it carried on much the same business as that carried
on by the members of the Kansas City Live Stock Exchange, con-
sidered and passed upon in HopJcins v. United States, just decided.
The main difference was, that the members of the Traders' Ex-
change, defendants in the present proceedings, were themselve?
purchasers of cattle on the market, while the defendants in the
former case were commission merchants who sold cattle upon
commission as a compensation for their service. The articles of

association of the Traders' Exchange contained the following pre-

amble :
" We, the undersigned, for the purpose of organizing and

maintaining a business exchange, not for pecuniary profit or gain,

but to promote and protect all interests connected with the buying
and selling of live stock at the Kansas City Stock Yards, and to cul-

tivate courteous and manly conduct towards each other, and giv©

dignity and responsibility to yard traders, have associated oui'selves

together under the name of Traders' Live Stock Exchange, and here-

by agree, each with the other, that we will faithfully observe and be

bound by the following rules and by-laws and such new rules, ad-

ditions or amendments as may from time to time be adopted in

conformity with the provisions thereof from the date of organiza-

tion." The rules objected to In the bill in this case were the fol-

lowing :
" Rule 10. This exchange will not recognize any yard trader

unless he is a member of the Traders' Live Stock Exchange. Rule

11. [605] When there are two or more parties trading together

as partners, they shall each and all of them be members of this

o Certified to the Supreme Court by the Circuit Court of Appeals,

Eighth Circuit (82 Fed., 998). Memorandum decision. See p. 742.

Decision in the Circuit Court not reported.
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exchange. Rule 12. No member of this exchange shall employ-

any person to buy or sell cattle unless such person hold a certificate

of membership in this exchange. Rule 13. No member of this ex-

change shall be allowed to pay any order buyer or salesman any

sum of money as a fee for buying cattle from or selling cattle to

such party." Held:

(1) That this court is not called upon to decide whether the de-

fendants are or are not engaged in interstate commerce,

because if it be conceded they are so engaged, the agreement

as evidenced by the by-laws is not one in restraint of that

trade, nor is there any combination to monopolize or attempt

to monoijolize such trade within the meaning of the act

;

(2) That, following the preceding case, in order to come within the

provisions of the statute the direct effect of an agreement or

combination must be in restraint of that trade or commerce
which is among the several States, or with foreign nations

;

(3) That where the subject-matter of the agreement does not

directly relate to and act upon and embrace interstate com-

merce, and where the undisputed facts clearly show that the

purpose of the agreement was not to regulate, obstruct or

restrain that commerce, but that it was entered into with the

object of properly and fairly regulating the transaction of the

business in which the parties to the agreement were engaged,

such agreement will be upheld as not within the statute,

where It can be seen that the character and terms of the

agreement are well calculated to attain the purpose for which

it was formed, and where the effect of its formation and

enforcement upon interstate trade or commerce is in any
event but indirect and incidental, and not its purpose or

object;

(4) That the rules are evidently of a character to enforce the

purpose and object of the exchange as set forth in the pre-

amble, and that for such purpose they are reasonable and
fair, and that they can possibly affect interstate trade or

commerce in but a remote way, and are not void as violations

of the act of Congress."

[43 L. e;l.. -300.]

6

[An agreement amon:; persons engaged in the commcn business, as

yard trader, of buying at a city stock-yard cattle which came from
difCerent states, that they will form an association for the better

conduct of their business, and that they will not transact business

with other yard traders who are not members, or buy cattle from

a The foregoing syllabus copyrighted, 1898, by Banks & Bros.

» The following paragraphs inclosed in brackets comprise the sylla-

bus to this case in the U. S. Supreme Court Reports, Book 43, p.

300. Copyrighted, 1899, by The Lawyers' Co-Operative Publishing Co.
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those who also sell to yard, traders who are uot members of the
association, is not in violation of the act of July 2, 1890, to protect

trade and commerce against unlawful restraints and monopolies].

[A rule of a live-stock exchange, that its members shall uot recognize

any yard trader who is not also a member of the exchange, is not
in restraint of, or an attempt to monopolize, trade, where the ex-

change does not itself do any business, and there is nothing to pre-

vent all yard traders from being members of the exchange, and no
one is hindered from having access to the yards or having all their

facilities, except that of selling to members of the exchange.]

[Rules to enforce the purpose and object of such exchange, if reason-

able and fair, cannot, except remotely, affect interstate trade and
commerce, and are not void as violations of the act of July 2, 1890.]

This suit is somewhat similar to the Hopkins suit, just de-

cided, and was brought by the United States against the

defendants named, who Avere citizens and residents of the

Western Division of the Western District of Missouri and

members of a voluntarj' unincorporated association known
and designated as the Traders' Live Stock Exchange, the suit

being brought for the purpose of obtaining a decree dissolv-

ing the exchange and enjoining the members thereof from

entering into or continuing any sort of combination to deprive

any people engaged in shipping, selling, buying and handling

[606] live stock (received from other States and from the

Territories, intended to be sold at the Kansas City market)

,

of free access to the markets at Kansas Citj', and to the same

facilities afforded by the Kansas City stock yards, to defend-

ants and their associate members of the Traders' Live Stock

Exchange.

The bill was filed under the direction of the Attorney

General of the United States by the United States District

Attorney for the Western District of Missouri. It alleged in

substance that the exchange was governed by a board of

eight directors, who carried on the business thereof with the

consent and approbation of the defendants, they personally

being members of the exchange. It then made the same

allegations in relation to the stock yards being partly in

Kansas City, Kansas, and partly in Kansas City, Missouri,

that are contained in the bill in the Hoplins case, just de-

cided, and also as to the sales of herds or droves of cattle

which were at the time of the sale partly in one State and
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partly in another. It is further alleged that the Kansas City-

stock yards are a public market, and, next to the market at

Chicago in the State of Illinois, the largest live stock marltet

in the world, and vast numbers of cattle, hogs and other live

stock are received annually at the market, shipped from vari-

ous States and from the Territories, and are sold at the mar-

ket to buyers who reside in other States and Territories, and

who reship the stock ; that the stock is shipped to the market

under contracts by which the shipper is permitted to unload

the stock at the Kansas City stock yards, rest, water and feed

the same, and is accorded the privilege of selling the stock on

the Kansas Cit}' market if the prices prevailing at the time

justify the sale, and many head of such stock are so sold;

that prior to the month of March, 1897, as alli^ged, the de-

fendants herein were engaged as speculators at the Kansas
City stock yards, and were buying upon the market and re-

selling upon the same market and reshipping to other markets

in other States the cattle so received at the Kansas City stock

yards ; that all the live stock shipped to and received at these

stock yards is consigned to commission merchants, who take

charge of the stock when it is received, and v.ho sell the same

[607] to packing houses located at Kansas City, Missouri,

and Kansas City in the State of Kansas, and they sell large

numbers of cattle to the defendants herein.

The bill then alleges that the defendants " have unlaw-

fully entered into a contract, combination and conspiracy in

restraint of trade and commerce among the several States

and with foreign nations, in this, to wit, that they have un-

lawfully agreed, contracted, combined and conspired to pre-

vent all other persons than members of the Traders' Live

Stock Exchange, as aforesaid, from buying and selling cattle

upon the Kansas City market at the Kansas City stock yards
as aforesaid; that the commission, firm, person, partnership

or corporation to whom said cattle are consigned at Kansas
City, as aforesaid, is not permitted to and cannot sell or dis-

pose of said cattle at the Kansas City market as aforesaid to

any buyer or speculator at the Kansas City stock yards unless

said buyer or speculator is a member of the Traders' Live
Stock Exchange, and these defendants (and each of them),
imlawfully and oppressively refuse to purchase cattle, or in
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any manner negotiate or deal with or buy from any commis-
sion merchant who shall sell or purchase cattle from any specu-

lator at the said Kansas City stock yards who is not a member
of the said Traders' Live Stock Exchange; that by and
through the unlawful agreement, combination and con-

spiracy of these defendants the business and traffic in cattle

at the said Kansas City stock yards is interfered with,

hindered and restrained, thus entailing extra expense and
loss to the owner, and placing an obstruction and embarg') on
the marketing of cattle shipped from the States and Terri-

tories aforesaid to the Kansas City stock yards."

It is further alleged that, acting in pursuance of the un-

lawful combination above described, the board of directors of

the exchange have imposed fines upon certain members of the

exchange " who had traded with persons, speculators upon
the markets, who were not members of the said live stock

exchange, and within three months last past have imposed

fines upon members of said live stock exchange who have

traded with commission firms at said Kansas City stock yards

[608] which said commission firms had bought from, and

sold cattle to speculators upon said market who were not

members of the said live stock exchange."

It was further stated in the bill that in carrying out the

purposes and aims of this exchange and by the conduct of its

members engaged in this alleged combination, conspiracy and

confederation, they were acting in violation of the laws of

the United States, and particularly in violation of section 1

of the act of Congress, approved July 2, 1890, c. 647, entitled

"An act to protect trade and commerce against unlawful

restraints and monopolies," 26 Stat. 209, and in the prosecu-

tion of this unlawful combination they had agreed to hinder

and delay the business of buying and selling cattle at the

market named and had confederated together in restraint of

trade and commerce between the States, and that the object

of the defendants in organizing the exchange was to prevent

the sale by any commission merchant at the Kansas City

stock yards of any cattle to any person who might be a buyer

and speculator upon the market who is not a member of tiie

exchange.

Accompanying this bill were several affidavits of indi-
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viduals not members of the exchange, but who were traders or

speculators at the stock yards, and those persons ?aid that

they were acquainted with the association in question and

with the officers and members, and that they did everything

in their power to prevent other persons who were not members

from trading at the stock yards, and a number of instances

were given in which the affiants who were not members of

the exchange were endeavoring to do business with commis-

sion merchants and others at the exchange in question, when

the affiants were notified that they could not continue in busi-

ness unless they became members of the association, and where

partnerships were engaged in business where one partner was

a member of the association, the partner who was a member
was notified that he could not continue in the partnership

business Avith the other unless such other also became a mem-
ber ;

that they had attempted to buy cattle from a great many
commission firms and from their salesmen at these stock yards,

f609] but as soon as they went into the yards where the cat-

tle were that were consigned to commission firms and at-

tempted to purchase them, son)e of the defendants would

apiDear, call the salesman aside, and, after having a conversa-

tion with such salesman, the latter Avould invariably return

to affiant and say that he could not price cattle to the affiant

or sell the same to him, as he had been warned by members of

the exchange not to do so ; that the Traders' Live Stock Ex-

change would not permit other traders and speculators upon
the market, and that the exchange does not permit commis-

sion firms at the stock yards to sell cattle consigned to them to

any trader or speculator upon the market who is not a mem-
ber of the exchange, and that commission firms had been

notified by the officers of the stock exchange not to sell to

speculators on the market who were not members of the Live

Stock Exchange, and Avliere conunission firms sold cattle to

traders and speculators upon the market who were not mem-
bers of the exchange, the association and members thereof

would boycott the commission firm making, such sales, and
refuse to purchase any cattle from them, and refuse to go into

the lots and look at cattle which had been consigned to them.

Upon the bill and affidavits application was made, to the

Circuit Court for the Western Division of the Western Dis-
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irict of Missouri for an injunction as prayed for in the bill, in

opposition to which application various affidavits were read
on the part of the defendants, and copies of the articles of

association and by-lavFS of the exchange were attached to the

affidavit of the president of the exchange and read on the

motion.

Among other affidavits was that of the general superintend-

ent of the stock yards company, who said that he had known
the organization, the Traders' Live Stock Exchange, since its

formation, and that it had been a benefit to the live stock

market at Kansas Citj' by furnishing constant buyers for cat-

tle shipped to the market, no matter how large the receipts for

any one day or series of days might be, and also by raising the

standard of business integrity among its members, because it

required every member to comply with his business promises

1 610] and verbal agreements; that no embargo was placed

upon any one purchasing or desiring to purchase cattle at the

yards, but a free and open market was offered to all buyers

and sellers; that the members of the organization were en-

gaged in the business of buying and selling cattle on the mar-

ket, and were competitors among and against each other;

that their organization did not restrain or interfere with

interstate or local commerce, and the members did not monop-

olize or attempt to monopolize the business of buying and

selling cattle at Kansas City, nor did the organization in any

manner tend to limit or decrease the number of cattle mar-

keted at Kansas City, but that it had the contrary effect ; that

about eighty-five per cent of the total receipts for the years

.1895, 1896 and 1897 at the Kansas City market of cattle had

been billed to the Kansas City market alone for purposes of

sale there.

Other affidavits were presented to the same effect. Also

the affidavit of the president of the exchange. The president

denied all allegations in relation to conspiracies to prevent

other persons than members of the exchange from buying and

selling cattle upon the Kansas City market, and on the con-

trary alleged that in buying cattle the defendants were in com-

petition with each other, with the representative buyers of all

the packing houses, with the representatives of the various

commission merchants who buy constantly on orders from a
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distance, and with others who buy on orders on their own ac-

count, none of whom are members of the exchange, and that

with these various classes of buyers the defendants constantly

deal, and that in selling cattle they compete with each other

and with shippers and commission merchants offering stock

for sale on the market; that the business in which these

defendants are engaged is that of buying and selling cattle

known as " stockers and feeders ;" that the business is purely

local to that market; that the defendants do not deal in

quarantine cattle subject to government inspection or cattle

shipped through to other markets, with or without the privi-

lege of the Kansas City market, nor in fat cattle sold on the

local market shipped to other States or to foreign countries;

that except in rare instances both purchases and sales made
[611] by the defendants are made from and to persons not

members of the exchange, and that in the judgment of the

president about ninety-nine per cent of the transactions by
the defendants are with persons not members of the exchange.

A copy of the articles of association is annexed to the affi-

davit, which contains the following preamble

:

" We, the uudsrsigned, for the purpose of organizing and maintain-
ing a business exchange, not for pecuniary profit or gain, but to pro-
mote and protect all interests connected with the buying and selling
of live stock at the Kansas City Stock Yards, and to cultivate courte-
ous and manly conduct towards each other, and give dignity and re-
sponsibility to yard traders, have associated ourselves together under
the name of Traders' Live Stock lOxchange, and hereby agree, each
with the other, that we will faithfully observe and be bound by the fol-
lowing rules and by-laws and such new rules, additions or amend-
ments as may from time to time be adopted in conformity with the
provisions thereof from the date of organization."

Rules 10, 11, 12 and 13 are as follows:

" Rule 10. This exchange will not recognize any yard trader unless
he is a member of the Traders' Live Stock Exchange.
"Rule 11. When there are two or more parties trading together as

partners, they shall each and all of them be members of this exchange.
" Rule 12. No member of this exchange shall employ any person to

buy or sell cattle unless snch person hold a certificate of membership
in this exchange.

" Rule 13. No member of this exchange shall be allowed to pay any
order buyer or salesman any sum of money as a fee for buying cattle
from or selling cattle to such party."

These are the rules which are specially obnoxious to the
complaints, and are alleged to be in their effect in violation

of the Federal statute above mentioned.
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Mt. R. E. Ball for Anderson and others. Mr. I. P. Ryland
and Mr. John L. Peak were on his brief.

Mr. John R. Walker for the United States. J/r. Solicitor

General was on his brief.

[612] Me. Justice Peckham, after stating the case, de-

livered the opinion of the court.

There is really no dispute in regard to the facts in the case.

Although the bill contains various allegations in regard to

conspiracies, agreements and combinations in restraint of

trade and in violation of the Federal statute, yet there is

no evidence of any act on the part of the defendants pre-

venting access to the yards or preventing purchases and sales

of cattle by any one, other than as such sales may be pre-

vented by the mere refusal on the part of the defendants as

" yard traders " to do business with those who are also yard

traders, but are not members of the exchange, or with commis-

sion merchants where such commission merchants themselves

do business with yard traders who are not members of the ex-

change. In other words, there is no evidence and really no

charge against the defendants that they have done anything

other than to form this exchange and adopt and enforce the

rules mentioned above, and the question is whether by their

adoption and by peacefully carrying them out without threats

and without violence, but by the mere refusal to do business

with those who will not respect their rules, there is a viola-

tion of the Federal statute.

This case differs from that of Ilofkins v. United States,

sufra, in the fact that these defendants are themselves pur-

chasers of cattle on the market, while the defendants in the

Eopldns case were only commission merchants who sold the

cattle upon commission as a compensation for their services.

Counsel for the Government assert that any agreement or

combination among buyers of cattle coming from other

States, of the nature of the by-laws in question, is an agi-ee-

ment or combination in restraint of interstate trade or com-

merce.

The facts first set forth in the complainants' bill upon

which to base the claim that the business of defendants is in-
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terstate commerce, we have already decided in the Hopkins

case to be immaterial. The particular situation of the yards,

partly in Kansas and partly in Missouri, we there held was a

fact without any weight, and one which did not make busi-

ness inter- [613] state commerce which otherwise would not

partake of that character.

There remain in the bill of the complainants the allega-

tions that the cattle come from various States and are placed

on sale at these stock yards which form the only available

market for many miles around, and that they are sold by the

commission merchants and are bought in large numbers by

the defendants who have entered into what the complain-

ants allege to be a contract, combination and conspiracy in

restraint of trade and commerce among the several States,

which contract, etc., it is alleged is carried out by defendants

vmlawfully and oppressivelj^ refusing to purchase cattle from

a commission merchant who sells or purchases cattle from

anj^ speculator (yard trader) who is not a member of the

exchange; and it is further alleged that by these means the

traffic in cattle at the Kansas City stock yards is interfered

with, hindered and restrained, and extra expense and loss to

the owner incurred, and that thereby the defendants have

placed an obstruction and embargo on the marketing of

cattle shipped from other States. All these results are al-

leged to flo-n- from the agreement among the defendants as

contained in the by-laws of their association, particularly

those numbered ten, eleven, twelve and thirteen, copies of

which are set forth in the statement of facts herein.

There is no evidence that these defendants have in any
manner other than by the rules above mentioned hindered or

impeded others in shipping, trading or selling their stock, or

that they have in any way interfered with the freedom of

access to the stock yards of any and all other traders and pur-

chasers, or hindered their obtaining the same facilities which
were therein afforded by the stock yards company to the

defendants as members of the exchange, and we think the

evidence does not tend to show that the above results l^ave

flowed from the adoption and enforcement of the rules and
regulations referred to.

In regard to rule 10, the question is whether, without a
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violation of the act of Congress, persons who are engaged in

the common business as yard traders of buying cattle at the

[614;] Kansas City stock yards^ which come from different

States, may agree among themselves that they will form an

association for the better conduct of their business, and that

they will not transact business with other yard traders who
are not members, nor will they buy cattle from those who also

sell to yard traders who are not members of the association.

It will be remembered that the association does no business

itself. Those who are members thereof compete among them-

selves and with others A'sho are not members, for the purchase

of the cattle, while the association itself has nothing whatever

to do with transportation nor with fixing the prices for which

the cattle may be purchased or thereafter sold. Any yard

trader can become a member of the association upon comply-

ing with its conditions of membership, and may remain such

as long as he comports himself in accordance with its laws.

A lessening of the amount of the trade is neither the neces-

sary nor direct effect of its formation, and in truth the

amount of that trade has greatly increased since the associa-

tion was formed, and there is not the slightest evidence that

the market prices of cattle have been lowered by reason of its

existence. There is no feature of monopoly in the whole

transaction.

The defendants are engaged in buying what are called

" stockers and feeders;" being cattle not intended for any

other market, and the demand for which is purely local.

They have arrived at their final destination when offered for

sale, and there is free and full competition for their purchase

betAveen all the members of the exchange, as well as between

them and all buyers not members thereof, who are not also

yard traders. AVith the latter the defendants will not com-

pete, nor will they buy of the commission men if the latter

continue to sell cattle to such yard traders.

Have the defendants the right to agree to conduct their

own private business in this way ?

Whether there is any violation of the act of Congress by the

adoption and enforcement of the other rules of the associa-

tion, above referred to, will be considered hereafter.

11808—VOL 1—06 M 62
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It is first contended on the part of the appeUants that they

[615] are not engaged in interstate commerce or trade, and

that therefore their agreement is not a vioUition of the act.

They urge that the cattle, by being taken froni the cars in

which they ^^ere transported and placed in the various pens

hired by commission merchants at the cattle yards of Kansas

City, and there set up for sale, have thereby been commingled

with the general mass of other property in the State, and

that their interstate commercial character has ceased within

the decisions of this court in Brown v. Houston, 114 U. S.

622, and Pittslntvg and Southern Coal Co. v. Bates, 156 U. S.'

577.

On the other hand, it is answered that the cases cited in-

volved nothing but the general power of the State to tax all

property found within its limits, by virtue of general laws

providing for such taxation, where no tax is levied upon the

article or discrimination made against it by reason of the

fact that it has come from another State, and it is main-

tained that the agreement in question acts directly upon the

subject of interstate coimnerce and adds a restraint to it

which is unlawful under the provisions of the statute.

In the view we take of this case we are not called upon to

decide whether the defendants are or are not engaged in in-

terstate commerce, because if it be conceded they are so en-

gaged, the agxeement as evidenced by the by-laws is not one

in restraint of that trade, nor is there any combination to

monopolize or attempt to monopolize such trade within the

meaning of the act.

It has already been stated in the Hoplcins case, above men-
tioned, that in order to come within the provisions of th6

statute the direct effect of an agreement or combination

must be in restraint of that trade or commerce which is

among the several States, or with foreign nations. Where
the subject-matter of the agreement does not directly relate

to and act upon and embrace interstate commerce, and
where the undisputed facts clearly show that the purpose
of the agreement was not to regulate, obstruct or restrain

that commerce, but that it was entered into with the object

of properly and fairly regulating the transaction of the busi-

ness in which the parties to the agreement were engaged,
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such agreement will be upheld as [616] not within the stat-

ute, where it can be seen that the character and terms of the

agreement are well calculated to attain the purpose for

which it was formed, and where the eifect of its formation
and enforcement upon interstate trade or commerce is in any
event but indirect and incidental, and not its purpose or ob-

ject. As is said in Smith v. Alabama, 124 U. S. 465, 473;
" There are many cases, however, where the acknowledged
powers of a State may be exerted and applied in such a

manner as to affect foreign or interstate commerce without

being intended to operate as commercial regulations." The
same is true as to certain kinds of agreements entered into

between persons engaged in the same business for the direct

and bona fide purpose of properly and reasonably regulat-

ing the conduct of their business among themselves and with

the public. If an agreement of that nature, while apt and
proper for the purpose thus intended, should possibly,

though only indirectly and unintentionally, affect interstate

trade or commerce, in that event Ave think the agreement

would be good. Otherwise, there is scarcely any agreement

among men which has interstate or foreign commerce for

its subject that may not remotely be said to, in some ob-

scure way, affect that conmaerce and to be therefore void.

We think, within the plain and obvious construction to be

placed upon the act, and following the rules in this regard

already laid down in the cases heretofore decided in this

court, we must hold the agreement under consideration in

this suit to be valid.

. From very early times it has been the custom for men en-

gaged in the occupation of buying and selling articles of a

similar nature at any particular place to associate them-

selves together. The object of the association has in manj'

cases been to provide for the ready transaction of the busi-

ness of the associates by obtaining a general headquarters

for its conduct, and thus to ensure a quick and certain mar-

ket for the sale or purchase of the article dealt in. Anotlier

purpose has been to provide a standard of business integrity

among the members by adopting rules for just and fair

dealing among them and enforcing the same by penalties

for their violation. The agreements have been voluntary.
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and the [617] penalties have been enforced under the super-

A'ision and by members of the association. The pre-

amble adopted by the association in this case shows the

ostensible purpose of its formation. It Avas not formed for

pecuniary profits, and a careful perusal of the whole agree-

ment fails, as we think, to show that its purpose was other

than as stated in the preamble. In other words, we think

that the rules adopted do not contradict the expressed pur-

pose of the preamble, and that the result naturally to be ex-

pected from an enforcement of the rules would not directly,

if at all, affect interstate trade or commerce. The agree-

ment now under discussion differs radically from those of

United States v. Jellico Movntaia Coal (& Coke Co., 46 Fed.

Rep. i3-2; United States v. Goal Dealers Association of

Califor)iiii. 85 Fed. Rep. '252, and United States v. Addyston

Pipe cC' -S'feeZ Co., 85 Fed. Rep. 271. The agreement in all

of these cases provided for fixing the prices of the articles

dealt in by the different companies, being in one case iron

pipe for gaH, water, sewer and other purposes, and coal in

the other tAvo cases. If it were conceded that these cases

were well decided, they differ so materially and radically in

their nature and purpose from the case under consideration,

that they form no basis for its decision. This association

does not meddle with prices and itself does no business. In

refusing to recognize any yard trader who is not a member
of the exchange, we see no purpose of thereby affecting or

in any manner restraining interstate commerce, which, if

affected at all, can only be in a very indirect and remote

manner. The rule has no direct tendency to diminish or in

any way impede or restrain interstate commerce in the cat-

tle dealt in by defendants. There is no tendency as a result

of the rule, directly or indirectly, to restrict the competition

among defendants for the class of cattle dealt in by them.

Those who are selling the cattle have the market composed
of defendants, and also composed of the representative buy-

ers of all the packing houses at Kansas City, and also of the

various commission merchants who are constantly buying on

orders and of those who are buying on their own account.

This makes a large competition whoUj^ outside of the de-

fendants. The owner of [618] cattle for sale is, therefore,
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furnished with a market at which the competition of bu3'ers

has a broad effect. All yard traders have the opportunity

of becoming members of the exchange, and to thus obtain all

the advantages thereof.

The design of the defendants evidently is to bring all the

yard traders into the association as members, so that they

may become subject to its jurisdiction and be compelled by
its rules and regulations to transact business in the honest

and straightforward manner provided for by them. If

while enforcing the rules those members who use improper
methods or who fail to conduct their business transactions

fairly and honestly are disciplined and expelled, and there-

by the number of members is reduced, and to that extent

the number of competitors limited, yet all this is done, not

with the intent or purpose of- affecting in the slightest de-

gree interstate trade or commerce, and such trade or com-

merce can be affected thereby only most remotely and indi-

rectly, and if, for the purpose of compelling this membership,

the association refuse business relations with those commis-

sion merchants who insist upon buying from or selling to

yard traders who are not members of the association, we see

nothing that can be said to affect the trade or commerce in

question other than in the most roundabout and indirect

manner. The agreement relates to the action of the asso-

ciates themselves, and it places in effect no tax upon any in-

strument or subject of commerce; it exacts no license from

parties engaged in the commercial pursuits, and prescribes

no condition in accordance with which commerce in particu-

lar articles or between particular places is required to be con-

ducted. Sherloc7c v. Ailing, 93 U. S. 99; Smith v. Alabama,

124 U. S. 465, 473 ; Pittsburg and Southern Goal Company
V. Louisiana, 156 U. S. 590, 598.

If for the purpose of enlarging the membership of the ex-

change, and of thus procuring the transaction of their busi-

ness upon a proper and fair basis by all who are engaged

therein, the defendants refuse to do business with those com-

mission men who sell to or purchase from yard traders who

are not members of the exchange, the possible effect of such a

course [619] of conduct upon interstate commerce is quite

remote, not intended and too small to be taken into account.
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The agreement lacks, too, every ingredient of a monopoly.

Everj^ one can become a member of the association, and the

natural desire of each member to do as much business as he

could would not be in the least diminished by reason of mem-

bership, while the business done would still be the individual

and private business of each member, and each would be in

direct and immediate competition with each and all of" the

other members. If all engaged in the business were to be-

come members of the association, yet, as the association itself

does no business, it can and does monopolize none. The

amount and value of interstate trade is not at all directly

affected by such membership; the competition among the

members and with others who are seeking purchasers would

be as large as it would otherwise have been, and the only re-

sult of the agreement would ,be that no yard traders would

remain who were not members of the association. It has no

tendency, so far as can be gathered from its object or from

the language of its rules and regulations, to limit the extent

of the demand for cattle or to limit the number of cattle

marketed or to limit or reduce their price or to place any im-

pediment or obstacle in the course of the commercial stream

which flows into the Kansas City cattle market. While in

case all the yard traders are not induced to become members
of the association, and those who are such members refuse to

recognize the others in business, we can see no such direct,

necessary or natural connection between that fact and the

restraint of interstate commerce as to render the agreement

not to recognize them void for that reason. A claim that

such refusal may thereby lessen the number of actual traders

on the market, and thus possibly reduce the demand for and

the prices of the cattle there set up for sale, and so affect

interstate trade, is entirely too remote and fanciful to be

accepted as valid.

This case is unlike that of Flofhins v. Oxley Stave Oom-
pany, 83 Fed. Rep. 912, to which our attention has been

called. The case cited was decided without reference to the

act of Con- [620] gress upon which alone the case at bar is

prosecuted, and the agreement was held void at common law

as a conspiracy to wrongfully deprive the plaintiff of its

right to manage its business according to the dictates of its
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own judgment. It was also said that the fact could not be
overlooked that another object of the conspiracy was to
deprive the public at large of the benefits to be derived from a
labor-saving machine which seemed to the court to be one of
great utility. No question as to interstate commerce arose
and none was decided.

From what has already been said regarding rule 10, it

would seem to follow that the other rules (11, 12 and 13) are
of equal validity as rule 10, and for the same reasons. The
rules are evidently of a character to enforce the purpose and
object of the exchange as set forth in the preamble, and we
think that for such purpose they are reasonable and fair.

They can possibly affect interstate trade or commerce in but
-a remote way, and are not void as violations of the act of
Congress.

We are of opinion therefore that the order in this case
should he reversed and the case remanded to the Circuit
Court of the United States for the Western Division of
the Western District of Missouri with directions to dis-

miss the complainants'' bill with costs.

Me. Justice Harlan dissented.

Me. Justice McKenna took no part in the decision of this

case.

[479] CEAVENS v. CAETER-CEUME CO.

(Circuit Court of Appeals, Sixth Circuit. March 7, 1899.)

[92 Fed., 479.]

Tkial—Objections to Evidence—Sufficibnoy.—Error cannot toe as-

signed upon the action of the court in receiving documents in evi-

dence, where no ground for their exclusion is stated in the objection

made.a

Monopolies—Combination to Resteict Production—Validity of Con-

tracts.—^At a convention of manufacturers of wooden ware in whicli

80 per cent, of the production of the country vyas represented, a com-

bination [480] was formed for the purpose of restricting the produc-

tion of wooden dishes throughout the country, and keeping up the

a Syllabus and statement copyrighted, 1899, by West Publishing Co.

Digitized by Microsoft®



984 92 FEDERAL REPORTER, 480.

Statement of the Cine.

price thereof. To this end it was expected and intended that all the

factories would be brought under the control of a central organiza-

tion, which was to regulate the prices. The articles to which the

combination related were such as are in common use. Held, that a

contract made in pursuance of such combination, by which a manu-

facturer was guarantied a certain sum as dividends on his stock In

the central company, in consideration of the closing of his factory

for a year, was contrary to public policy, and therefore unlawful,

and would not be enforced by the courts.

Error to the Circuit Court of the United States for the

Southern District of Ohio.

Charles Cravens, plaintiff In error, a citizen of Indiana, doing business

at Paducah, Ky., under the name of Charles Cravens & Co., brought

this action against the Carter-Crume Company, a West Virginia cor-

poration, the National Mercantile Company, an Ohio corporation, and
the Crume & Sefton Manufacturing Company, another West Virginia

corporation, to recover the sum of $9,000, which he claimed had inured

to him under the guaranty of the Carter-Orume Company that the

dividends upon certain stocli, sold to him by contract between the

National Mercantile Company and himself, should amount to the sum
of $9,000 for the year then next ensuing. The National Mercantile

Company demurred to the petition, and, the demurrer being sustained,

the case was dismissed as to that company. The Crume & Sefton
Manufacturing Company dropped out of the case by consent of parties.

The Carter-Crume Company answered the petition, and the plaintiff

replied. • As no question arose upon the pleadings, and none of the

errors assigned has relation thereto, it is unnecessary to give any .de-

tailed statement thereof. The only questions involved are such as

arose upon the trial of the case, and they are based entirely upon the

testimony. The facts as they appeared upon the trial were substan-

tially these

:

The plaintiff, Cravens, was, and for some time had been, engaged in

manufacturing wooden dishes and dish machines at Paducah, Ky.,

at the time of the making of the contract of guaranty, which was
on the 28th day of Augxist, ]896. At that time there were also a num-
ber of parties engaged in the same kind of business at various other
places scattered throughout the United States, principally in the north-
ern portion thereof. One of these was the Carter-Crume Company,
which, by its charter, was required to establish its principa-1 office at
Niagara Falls, N. Y. The president and secretary kept their offices

at that place, but the vice-president and manager had offices at Day-
ton, Ohio. Another of such manufacturers was the Crume & Sefton
Manufacturing Company, the locality of whose principal office is not
stated, but it appears to have been doing business at Dayton, Ohio.
The National Mercantile Company was an Ohio corporation, having
its principal office at Dayton, the majority of the stock in which was
owned by parties largely interested in the other two companies just
mentioned. William E. Crume, of the Carter-Crume Company, and
John 0. Crume, of the Crume & Sefton Company, were charter mem-
bers thereof. William E. Crume was the secretary, and appears to

have been largely influential in the direction of the management of the
National Mercantile Company. He was also vice president of the
Carter-Orume Company, and managed its affairs at Dayton, Ohio.
The 'business for which the National Mercantile Company was incor-
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Ijorated is thus set forth in the third article of incorporation :
" Said

corporation is formed for the purpose of buying and selling and deal-
ing in wooden ware and grocers' novelties." It was not a manufac-
turer. This corporation appears to have been formed for the purpose
of creating a common controlling head, into connection with which
the various manufacturers of wooden dishes throughout the country
should, as far as possible, be brought, whereby the output and sale
of their manufactures should be controlled in respect to quantity and
price. The plaintiff, Cravens, after some preliminary negotiations
with the parties representing the corporations doing business at Day-
ton, as above stated, went there on the date above mentioned, August
28, 1896, for the purpose of meeting and conferring with those parties
and others [481] interested In the manufacture of wooden dishes and
dish machines. A considerable number of such persons from different

places in the country, representing about 80 per cent, of the entire

output of wooden dishes in the country, convened there that day, and
a meeting was held, which the plaintiff attended, for the purpose of

effecting a combination whereby the output of their goods should be

restricted and prices maintained. This plan involved the making of

contracts by the manufacturers with the National Mercantile Com-
pany of a kind similar to that hereinafter stated between the plaintiff

and the National Mercantile Company. Having taken some of the

stock, the plaintiff was made a director of that company on that day.

The follo\\'ing is an extract from his testimony, as found in the

bill of exceptions r
" Q. Mr. Cravens, you were contemplating that

deal before that'? A. I was contemplating a deal with the National

Mercantile Company. Q. You went down to Dayton for the purpose

of getting into that de;il? A. I didn't know. I was asked to go

and attend a meeting. Q. In what way? A. A meeting of the dif-

ferent manufacturers. Q. How much of the output of the country

was represented at that time? A. I could not say. Q. Have you
no idea? A. (No response.) Q. What was the cbiect of the meet-

ing, as stated to you? A. Mr. Crunie had been to see me; wanted

me to go into the" National Mercantile Company. He wanted me to

put my factory in. My factory would represent so much stocl;. My
dividend; he said, would amount to six thousand dollars or more.

I refused to do it. I told him that I would if C^arter-Crume Com-

pany would guaranty me nine thousand dollars. I would close my
factory, and not run it at all. Q. You were made director of the

National Mercantile Company? A. Yes, sir. Q. What was the ob.iect

of that compauT. .as you understood as a director? A. AVell, I saw

that thev were then working to get all these factories in line. Q.

For what purpose? A. They wanted to close my factory. Q. For

what purpose? A. To get the factories all in line. Q. As you under-

stand that, as a director of the company? A. They were to maintain

prices Q. And anything else, sir? A. What they wanted to do was

to control the business at that time. Q. And that was the object of

that meeting, was it not? A. That was the object of that meetnig
;
yes,

sir. Q. And von were director of the coinpany? A. I was director

of the companv. I will state, though, before I went into that com-

pany J had the guarantj'—I had Mr. Grume's word that Carter-

Crume Company would guaranty me nine thousand dollars a year,

if I did this. Q. You knew what you were going into? Yoii made

the proposition that, if they would guaranty this nine thousand dol-

lars, you would close your factory? A. I was leasing them my ma-

chinery Q Didn't you know what the Mercantile Company was

buying rour factory for,—what you were going into it for? A. To

get rid 'of my machinery; to get this nine thousand dollars. Q.

Didn't Mr. Grume tell you what he wanted to do? A. That he

wanted to get me in line. Q. What for? A. To maintain prices.'
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On the occasion of that meeting, the following contracts were
entered into between the plaintiff and the other parties named
therein

:

" CONTRACT.

" This agreement, entered into by and between the National Mer-
cantile Company, a corporation by virtue of and under the laws
of Ohio, with ofRce at Dayton, Ohio, their successors or assigns, party
of the first part, and Charles Cravens & Co., a co-partnership, of
Padueah, Ky., parties of the second part, witnesseth

:

"(1) That party of the first part being desirous of leasing all the
wood-dish machines now owned or controlled by the party of the
second part, and the party of the second part being desirous of rent-

ing said machines to the party of the first part, it is hereby agreed
that, for the sum of one dollar ($1.00) and other valuable consid-

erations, the partj' of the second part agrees to lease, and does hereby
lease, to the parly of the first part, all the wood-dish machines now
owned or controlled by it, and all the wood-dish machines that may,
during the continuance of ^his contract, come into the possession
or control of the party of the second part.

"(2) It is also agreed and understood that the said machines shall

remain [488] in the possession and control of the party of the second
part, and it agrees to operate and keep in repair the said machines,
and proceed to make wood dishes for the party of the first part, on
the following terms and conditions

:

" (3) The wood dishes shall he made of gum and maple wood, all

light in color, all first quality, and satisfactory to the general trade,

and they shall be securely packed in good, substantial crates, con-

taining 250 or 500 dishes, as may be, from time to time, specified by
first party. If packed in crates, the crate heads shall be planed,
branded, and stenciled as instructed by the party of the first part.

" (4) The party of the first part agrees to take wood dishes per
year during the continuance of this contract, which shall be dis-

ti'ibuted as near as may be to dishes daily.
" (.5) It is hereby agreed that the price to be paid for said wood

dishes shall be : No. 1-2's, 65c. ; No. I's, 65c. ; No. 2's, 75c. ; No. 3's,

85c. ; No. 5's, $1.05,—per thousand, f. o. b. cars at factory point, and
shipped as per instructions from party of the first part ; shipping bill,

together with invoice, to be promptly mailed to party of the first part.

Terms: Cash ten days after date of bill of lading.
" (6) In consideration of the large quantity of wood dishes pur-

chased by the party of the first part, the party of the second part
agrees that it will not make for or sell wood dishes, directly or in-

directl.v, to any other person, firm, cr corporation.
" (7) The dishes purchased by, and to be made for, the party of

the first part shall not become the property of the party of the first

part until they are loaded on board cars or vessel, and receipted for
by the transportation company.

" (8) It is further agreed that the party of the second part shall

make a weeldv factory report to the party of the first part ; said report
to be made out on the Monday following the close of each week, and
mailed to the o.'fice of the first party. This report to contain a record
of the quantity of each size diph made and shipped for the week, and
quantity on hand at the end of each week. These reports to be
made out on report blanks furnished by the party of the first part.

" (9) The party of the second part agrees to furnish wood dishes
additionally in proportion to above-named quantity, at the same prices,

and upon the conditions, herein named, if called to do so by the party
(if the first part.
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"(10) Where the -words 'wood dishes' are used herein, it is

understood that wire-end wood dishes are meant.
"August 28, 1895.

* " The National Meecantile Company,
"By W. E. Cbume, Seo'y.

" By Charles Cravens & Co."

" SUPPLEMENTARY AGREEMENT.

" Between the National Mercantile Company of Dayton, Ohio, party
of the first part, and Charles Cravens & Co., party of the second part,
to be attached to and become a part of an original agreement between
the above parties, dated August 28, 1895

:

" (1) Party of the second part, being desirous of obtaining forty-
nine shares of the capital stock of the National Mercantile Company,
hereby agrees to pay for the same five hundred dollars ($500), to be
paid for in wood dishes shipped to the order of the party of the first

part, all to be of first quality, and at the prices named in the original

.agreement ot August 28, 1895.
" (2) The value of said dishes to be placed to the credit of the

second party on the books of the dompany, representing its shares in

the capital stock of the company.
" (3) Said quantity of dishes in value to be furnished by the party

of the second part before the party of the first part shall be required
to pay cash for dishes, as specified in section 5 of the original agree-

ment.
" (4) It is agreed, upon the expiration of this agreement or any

renewal thereof, that the share of assets of the company, as represented
by the shares of stock held by the party of the second part, shall be
paid over to the party of the second part.

[483] " (5) This agreement to remain in force and effect during
the continuance of the contract between the parties hereto of even

date herewith.
" The National Mercantile Company,

" By W. E. Crume, Secretary.
" By Chabi.es Cravens & Co.

" It is hereby agreed, by the parties hereto, that the Carter-Crume
Company, a corporation under the laws of West Virginia, agrees to

assume, and does hereby assume, to make the above quantity of wood
dishes at the prices and upon the conditions above named.

" Dated August 28, 1895.
" The Carter-Cru]V(e Company,
" By W. E. Crumb, Vice President.

"ByCHAELis Cravens & Co."

"Memorandum of agreement made this 28th day of August, 1895,

by and between the Carter-Crume Company, a corporation organized,

under the laws of the state of West Virginia, party of the first part,

and Charles Cravens & Co., of Paducah, Kentucky, parties of the

second part, referring to a contract and supplementary agreement

made this day between the National Mercantile Company, Dayton,

Ohio, and Charles Cravens & Co., of Paducah, Kentucky, parties of

the second part: Inasmuch as, under the agreement above referred

to, Charles Cravens & Co. have become owners of fifty shares of stock

in the National Mercantile Company, parties of the first part guar-

anty to parties of the second part that the dividends paid by the

National Mercantile Company to Charles Cravens & Co., on said fifty

shares of stock, shall amount to seven hundred and fifty dollars
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($750) per luoutb, or a total of nine thousand ($»,000) dollars for the

year, ending one year from to-day, or, in the event of such dividends

not amounting to" such amount, then parties of the first part agree to

pay to parties of the second part, on or before one year from to-day,

the difference in money betv/een the total amount of dividends paid on
said fifty shares of stock and the sum of nine thousand ($9,000) ; it

also being a condition of this agreement that party of the second part

is not to manufacture the dishes for the National Mercantile Com-
pany, as specified in their contract of this date, referred to above, but

such dishes are to be made in fulfillment of said contract by the partj'

of the first part. Party of the first part to receive all money paid by

the National Mercantile Company for such dishes.
" Signed August 28, 1895.

" The Carter-Crume Company,
" By W. E. Crume, Vice President.

" ]!y Charles Cravens & Co."

Typewritten minutes of the proceedings at a meeting of the direct-

ors of the National Mercantile Company attended by the plaintiff on
that day, which a wituess testified were taken at the time, were
offered in evidence by defendant, and, against objection on behalf of

the plaintiff, received, which, among other things, stated that it was
resolved :

" That it is the policy of this company to hold the price on

machine-made wire-end wood butter dishes firm at $1.60 basis, and
that the secretary be, and is hereby, instructed to use his best en-

deavor to stop all attempts to manufacture dishes, or the making of

machines for the manufacture of wood dishes, and to use coercive

measures, if necessary, to accomplish this' result." These minutes
had never been entered in any recoi-d book of the company.
The plaintitf executed his part of the above agreements, and in due

time demanded the .fit.fiOO, no part of which had been, or was at any
time, paid to liim. Xumerous other contracts between manufac-
turers of woadeu dishes and the National Mercantile Company or the
Carter-Crunie Cumpauy of a similar character, made about the same
time, were offered in evidence, and received, against the objection of

counsel for plaintitl, who, however, assigned no reasons or grounds for

his objection. Some other incidental facts were shown, but the fore-

going is the substaiaee of the case as it appeared upon the trial. The
ti'ial judge held, at the conclusion of the evidence, that the contracts
between the plaintiff, the National Mercantile Company, and the
Carter-Crume Company, were not, standing by themselves, unlawful,
but that when taken in connection with the other facts, which had
been shown, it appeared that they formed part of an unlawful com-
bination in restraint of trade; [484] that they were therefore con-
trary to public policy, and could not be enforced. He therefore di-

rected a verdict for the defendant. Counsel for plaintiff duly ex-

cepted thereto, and, the verdict and judgment having passed in ac-

cordance with the instructions of the court, the case is brought here
on writ of eri'or.

Charles W. Baker, for plaintiff in error.

Joseph W. Wiliy, for defendant in error.

Before LLiETON, Circuit Judge, and Seveeens and Clark,

District Judges.
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Seveeens, District Judge, having stated the case as above,
delivei-ed the opinion of the court.

The first of the assignments of error relates to the ad-
mission in evidence of the contracts between other parties
and the National Mercantile Company of a kind similar to

that of the plaintiff with the latter company. But no
grounds Avere stated for the objection to their admission,
and for that reason, according to the settled rule, error can-

not be assigned upon the action of the court receiving them.

8 Enc. PI. & Prac. 163, and cases cited. It uray not be im-
proper, however, to say that no valid reason occurs to us on
which the objection could have been based, seeing that those

contracts were immediately connected with the contracts in

suit, and, all taken together, constitute the entire transaction

in which the parties were engaged. The same observation is

applicable to contracts between Cravens and the defendant,

the Carter-Crume Company, and the National ^lercantile

Company, which are copied in the preceding statement of

facts. Thej' are to be construed as one.

The second assignment relates to the following ruling of

the court at the conclusion of the evidence to the jury:

" Now on the (ace of the papers themselves, I do not think, and I

so charge you, that the contracts—the three of them—are against
public policy. But there is evidence tending to show that these con-
tracts were a part of a combination or plan entered into between the
manufacturers to the extent of eighty per cent, of the outiJut of the
country of wooden dishes, by which they each made a contract with a
central company, who was to be the selling company, agreeing to sell

all their output to that company at cost, taking shares in that com-
pany, and allowing that company to fix the market price for the dis-

position of the goods after they had been transferred to them for
sale, and that these contracts were made for the purpose of main-
taining prices, and that for the purpose of maintaining prices fur-

ther they made contracts to limit the production of machines for the
making of wooden dishes."

The record proceeds to state :
" Whereupon the counsel for

plaintiff excepted to that part of the charge of the court

touching the contracts as being against public policy." In

explanation, it is proper to say that the above ruling was

given in charge to the jury in its preliminary instructions.

The jury reported a disagreement. Whereupon the court

gave them direct instructions to find for the defendant. The
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latter instruction superseded the former, and opens the

whole case.

The third assignment is based upon the exception to the

direction of the verdict in favor of the defendant. We can-

not, of course, assume, and the court ,
below could not,

that anjf fact was established about which there was room

for controversy. All questions of fact [485] material to

the issue, about which different opinions could fairly have

been formed, were for the jury; and the question for us is

whether upon the facts, which were substantially uncontro-

verted, including those to which the plaintiff himself testi-

fied, the verdict which the court directed was the only one

which the court would have allowed finally to stand. Rail-

waij Go. V. Loivenj, 20 C. C. A. 59G, 74 Fed. 463, and 43 U. S.

Ajjp. 408. From the preceding statement of the case as ex-

hibited upon the trial, the material and uncontroverted

facts may be gathered into the following synopsis. But

first, we lay out of consideration the typewritten minutes of

the proceedings at the meeting of the directors of the

National Mercantile Company, on August 28, 1896. We
think it might well be that the jury would have been justi-

fied in sharing the suspicion of counsel for the plaintiff in re-

gaid to their genuineness and veracity. It must be ad-

mitted that it is most remarkable that any board of directors

of a business establishment should pass suda a resofntion as

is quoted in the foregoing preMmfnary statement, however
much in line it might be with their real purposes.

The parties who were engaged in these transactions, of

whom the plaintiff was one, representing 80 per cent, of the

total product, undertook to, and did in fact, form a combina-
tion for the purpose of restricting the production of wooden
dishes throughout the country and keeping up the prices

thereof. The articles to which this combination had refer-

ence were articles in common use. The plaintiff's contracts

were part of the means employed for effecting- the common
object, and he secured the means of sharing in the profits ex-

pected to be gained through the combination. ' To this end
all the factories were expected to be brought under the con-

trol of the National Mercantile Company, which was to regu-

late the prices. The plaintiff testified that it was the purpose
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to close his factory, and not run it at all. He further testified
that it was the purpose " to get all the factories in line," in
order " to maintain prices." He was guarantied $9,000 for
closing his factory for a year, and the contract included all

the dish machines that might come into his possession or con-
trol, thus disabling himself from manufacturing, and he obli-

gated himself not to sell any wood dishes to any other person,
directly or indirectly, during the continuance of the contract.
It is manifest that it was the expectation, and that the parties
intended, to get a sufficiently large number of manufacturers
into the combination to practically accomplish their purpose.
AVe cannot doubt that such a combination, for such purposes,
was opposed to public policy, and therefore unlawful. It is

the settled doctrine that one cannot maintain a suit in a
court of justice upon a contract entered into for the purpose
of promoting such objects. The doctrine was elaborately dis-

cussed, upon the principles of the common law, by Judge
Taft in a case recently decided by this court. U. S. v. Addy-
ston Five <& Steel Co., 29 C. C. A. 141, 85 Fed. 271. In that

case the question was also discussed whether the anti-trust law
of 1890 was applicable to the contract then under considera-

tion. But the relation of that act to the common law was in-

volved in the discussion, and much research was bestowed

upon the established principles of the latter. The proposi-

tion there maintained [486] was that " no conventional re-

straint of trade can be enforced unless the covenant embody-
ing it is merely ancillary to the main purpose of a lawful con-

tract, and necessary to protect the covenantee in the enjoy-

ment of the legitimate fruits of the contract, or to protect him
from the dangers of an unjust use of those fruits by the

other party." It was not doubted, nor, indeed, can it be, that

where the direct purpose of the contract in suit is to establish,

for increasing their profits, a combination among manufac-

turers and tradesmen whose function is to prevent competi-

tion, and thereby prevent the public from obtaining those ar-

ticles which are in general use, at the prices at which they

could be obtained as the result of fair and untrammeled com-

petition, such contract is unlawful, and cannot be enforced.

We have, in the foregoing statement of what we suppose to be

the conceded rule, restricted it to the case of " articles in
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general use," in order to indicate a test which is not affected

by a feature put forward in some decisions as creating a dis-

tinction. We do not commit ourselves upon the question

whether such distinction exists or not. The result of the ap-

plication of the test above formulated to the facts of this case

is, manifestly, that the contract here in question cannot be en-

forced. It is argued by counsel for plaintiff that the contract

should be sustained, within the principles stated and ap-

proved in TJ . S. V. Addyston Fife & Steel Co., upon the

theory that the contract upon which the action is based was

collateral merely, and did not require the aid of the agree-

ment for combination. But it seems clear to us that this

proposition cannot be maintained. This contract was one of

the steps in the forbidden organization, and was intended to

be one of many by which the objects of the combination were

to be accomplished. .Seeing what has been the result to the

plaintiff', one cannot help feeling that he may liave been

duped by more artful men. But he was a business man. It

is not claimed for him that he was mentally incompetent in

any such sense as to absolve him from responsibility for the

legal consequences of his acts, and, in such a case as this, the

court does not administer equities according to the relative

merit of the parties.

We think the court below was right in directing a verdict

for the defendant. The judgment is affirmed, with costs.

)i022] S(:)Uthp:kx Indiana exp. co. v. united
STATES EXP. CO. ET AL.

(Circuit Court of Appeals, Seventh Circuit March 28, 1899.)

[92 Fed., 1022.]

Carriers of (^oods—Duties of Coxxectinq Lines Inter Se.

Appeal from the Circuit Court of the United States for

the District of Indiana.

This was a suit in equity by the Southern Indiana Express

Company against the United States Express Company and
others. A demurrer to the bill was sustained by the circuit

Digitized by Microsoft®



BLOCK V. STANDARD DISTILLING CO. 993

Syllabus.

court, and the bill dismissed (88 Fed. 659), from which order
complainant appeals.

F. M. Trissal, for appellant.

Edward Daniels, for appellee.

Per Curiam. A statement and sufficient discussion of this
case will be found in the opinion of the circuit court as re-

ported in Southern Indiana Exp. Co. v. United States Exp.
Co., 88 Fed. 659. The decree sustaining the demurrer and
dismissing the bill is affirmed.

[Copyrighted, l.SOO. liy West Publishing Co.l

[For. 88 Fed., (l.-.O. see p. 862.]

[978] BLOCK ET AL. v. STANDARD DISTILLING &
DISTEIBUTING CO.

(Circuit Court, S. D. Ohio, W. D. July 31, 1899.)

[95 Fed. 978.]

Jurisdiction of Fedeeal Court—Citizenship of Cokporation—Suf-
ficiency OF Allegation.—An allegation that defendant is a corpor-

ation " organized under and pursuant to the laws of the state of

New Jersey " is an affirmative statement that defendant is a citizen

of New Jersey."

[979] Equity Pleading—JIultifahiousness—[Axti-Trust Law].—
A bill setting up a claim for damages under the anti-trust law of

July 2, 1890, and also asking an injunction restraining defendant
from using complainant's trade-mark and trade-name, is multifar-

ious, as joining two distinct causes of action, having no connection

with each other, and one of which is triable at law.

Unfair Competition—Imitation of Trade-Name.—A bill which
alleges that complainant and defendant are competitors in the same
line of business ; that defendant has assumed a trade-name similar

to, and in imitation of, complainant's trade-name, and the public has

been deceived thereby, and great confusion and injury have resulted

to complainant's • business therefrom ; that defendant's incorpora-

tors, before it was organized, knew of the existence and character

of complainant's busihess, and the trade-name under which it had

for a number of years been conducted ; and that defendant has re-

a Syllabus copyrighted, 1899, by West Publishing Co.

11808—VOL 1—06 M 63
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fused, on complainant's request, to desist from the use of the

name,—states a cause of action against defendant for unfair com-

petition.

Same—Tbade-Name—Fraud Which will Debar Relief.—The mere

fact that complainants, as partners, conduct their business under

the name of the " Standard Distilling Company," is not sufficient to

show that they represent themselves as a corporation for the pur-

pose of deceiving and defrauding the public, so as to debar them of

the right to invoke the protection of a court of equity in the use of

such name.

George ^y . Hardacre and Peck, Shaffer & Pech, for com-

plainants.

/. SJii'odcr and Levy Mayer, for defendant.

Thompson, District Judge.

This cause is submitted to the court upon a demurrer to

the bill.

The first assignment of the demurrer denies the jurisdic-

tion of the court. It is claimed that the citizenship of the

defendant does not appear affirmatively, and that it cannot

be inferred. I think it does affirmatively appear that the de-

fendant is a citizen of the state of New Jersey. The state-

ment that it was " organized under and pursuant to the laws

of the state of New Jersey " is an affirmative statement that

it is a citizen of New Jersey. In Insurance Co. v. Francis,

11 "Wall. 210, 216, it was alleged that the defendant was a

corporation created by the laws of New York, located and

doing business in Mississippi under its laws, and the court

said:

" This, in legal effect, is an averment that the defendant was a citi-

zen of New York, because a corporation can have no legal existence
outside of the sovereignty by which it was created. Its place of resi-

dence is there, and can be nowhere else. Unlike a natural person, it

cannot change its domicile at will, and, although it may be permitted
to transact business where its charter does not operate, it cannot on
that account acquire a residence there."

The objection to the jurisdiction of the court therefore is

not well taken.

The second and third assignments of the demurrer allege

that the bill is multifarious, in that it joins two distinct

causes of action not necessarily connected or blended, and

joins an action at law with a suit in equity. I think these

objections to the bill are well taken. The claim for damages
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under the anti-trust law of July 2, 1890, and the facts set

forth upon which the complainants ask that the defendant

be enjoined from using complainants' trade-mark and trade-

name, constitute distinct causes of action, having no connec-

tion or relation to each other; and, besides, one is a cause of

action triable [980] at law, while the other is of equitable

cognizance. The case attempted to be set forth under the

anti-trust law would not justify the allowance of an injunc-

tion. So far as the court is advised by the statement of that

part of the case, there would be an adequate remedy at law.

Gulf, G. & S. By. Co. v. Miami S. S. Co., 30 C. C. A. 142, 86

Fed.^407, 420; Blindell v. Hagan, 54 Fed. 40; Hagan v.

Blindell, 6 C. C A. 86, 56 Fed. 696.

The fourth assignment of the demurrer is not insisted

upon.

The fifth assignment of the demurrer is upon the ground

that the bill does not state facts suiScient to constitute a

cause of action.*******
[982] The demurrer will be overruled as to the first and

fifth assignments, and sustained as to the second assignment

thereof.

[817] LOWRY ET AL. v. TILE, MANTEL & GRATE
ASS'N OF CALIFORNIA ET AL."

(Circuit Court, N. D. California. November 13, 1899.)

[98 Fed., 817.]

MisjoiNDEE OF Pabtie,s—Waiver by Appeaeance.—Defendants by a

general appearance waive the objection of a misjoinder because

other defendants are not inhabitants of the district."

General Appeakance.—There is a general appearance by a demurrer

which does not alone object to the jurisdiction, but goes to the mer-

its of the case.

o^ The matter omitted has no bearing whatever upon the anti-trust law.

6 See also charge to jury (106 Fed. 38). See vol. 2, p. 53. Judg-

ment affirmed by Circuit Court of Appeals, Ninth Circuit (115 Fed.,

27). See vol. 2, p. 112. Case there and subsequently entitled Monta-

gue & Co. V. Lowry. Affirmed by the Supreme Court (193 U. S., 83).

See vol. 2, p. 327.
,

Syllabus copyrighted, 1900, by West Publishing Co.
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Antitrust Law—Uniawful Combination.—A complaint alleging that

members of an association have conspired and combined to raise

the prices of tiles, mantels, and grates, to control the output, and

to regulate the prices thereof, with the intent to monopolize the

trade and commerce between the other states and California in

regard thereto, as ^\ell as to arbitrarily fix their prices independ-

ently of their natural market value, brings the case within the

antitrust act of July 2, 1890 (26 Stat. 209).

Action at Law to Recover Damages under the Provisions

of Act July 2, 1890 (26 Stat. 209).

Reddy^ Gaiiipbell d' Jletson, for plaintifl's.

Linforth cL Whifiiker, for certain defendants.

MoEROAv, Circuit Judge.

This is an action at law brought to recover damages al-

leged to have been sustained by plaintiffs by reason of injury

to their business caused by the forming of an association by

defendants claimed to be within the prohibitory provisions

of the act of congress of July 2, 1890, commonly known as

the " Sherman Antitrust Act." The amended complaint al-

leges: That plaintiffs ai'c co-partners doing business under

the firm name of Lowry & Daly, citizens of the state of Cali-

fornia, and residents of the Northel'n district of said state.

That the Tile, Mantel & Grate Association of California,

and the officers and members thereof, have since the

day of January, 1898, and do now, constitute an unincorpo-

rated organization composed of wholesale dealers in tiles,

mantels, and grates, and that they are now, and ever since

that day have been, citizens and residents of the city and

county of San Francisco, and of the city of Sacramento, and
of the city of San Jose, in the state of California, and of the

states set forth hereinafter, and that all said defend- [818]

ants have been since that date, and now are, carrying on busi-

ness in the state of California, and within the jurisdiction of

the Xorthern district thereof. That the defendants herein-

after named are corporations created and existing under the

laws of the respective states set opposite to their names : Co-

lumbia Encaustic Tile Company, Indiana; United States

Encaustic Tile Works, Indiana; Cambridge Tile Manufac-
turing Company, Kentucky; Pittsburg Tile Company, .Penn-
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sylvania; Trent Tile Works, New Jersey; W. W. Alontague
& Co., California; Bush & Mallett Company, California;
Star Encaustic Tile Company, Limited, Pennsylvania ; Man-
grum & Otter, California; American Tile Company, Ohio;
Providential Tile Works, New Jersey; the John Stock Sons,
California. That the defendants the Columbia Encaustic
Tile Company, Cambridge Tile Manufacturing Company,
the American Tile Company, the Pittsburg Tile Company,
the Providential Tile ^A^orks, and the Star Encaustic Tile
Company, Limited, are, and were at all the times mentioned,
manufacturers of tiles in the states set forth, and that the
defendants Heavener Meir, the John Stock Sons, W. W.
Montague & Co., Bush & Mallett, Bennett & Schutte, and
Mangrum & Otter are, and ever since January 1, 1898,
have been, engaged in the wholesale and retail business of
buying and selling tiles, mantels, and grates in the cities of
Sacramento, San Jose, and San Francisco, in this state.

That the following cities, with the respective populations
placed opposite their names, are each situated in the North-
ern district of California: San Francisco, 290,000 and up-
wards; Oakland, 40,000 and upwards; Sacramento, 30,000

and upwards; San Jose, 20,000 and upwards. That in said

cities there are a great number of dwelling houses, buildings

used for business, trade ^purposes, and manufactories. That
new buildings are being constantly erected, and in their con-

struction large quantities of tiles, mantels, and grates are

necessarily used for their safe construction and comfortable

occupation. That none of the tiles used about buildings or

dwellings are made in the state of California, but are manu-
factured in Eastern states, and imported thence, and such

importations into this .state amount to the annual value of

$100,000 or thereabouts. That for many yeai's past plain-

tiffs have been engaged in the wholesale business of dealing

in tiles, mantels, and grates, and in conducting this business

have purchased these articles from the various corporations

defendant, and shipped them to the state of California,

and there sold them; that defendants and their associates

who are bound by contract with them comprise all the whole-

sale dealers who handle and import and sell tiles in the cities

aforesaid, and, when combined together, can and do abso-
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lutely control the price charged for tiles in said cities, by
reason of the distance of these cities from any manufacturers

or wholesale dealers other than defendants and those com-

bined with them in other states or foreign countries, who do

not belong to the said Tile, Mantel & Grate Association of

California. The rates of transportation are prohibitory, so

that no tiles have been or can be imported from places other

than those in which the corporations and above-named per-

sons have manufactories, stock on hand, or warerooms, and
all the grates and tiles made and manufactured within reach

of the state of Call- [819] fornia, wherip the rate of freight

is such that an importation can be made to San Francisco

and said other cities at such an amount as to admit of their

importation at all, are, and at all times mentioned have been,

controlled by the said defendants, or some of them, or those

bound by contracts to them. That before the association,

combination, and conspiracy hereinafter referred to, defend-

ants were uncombined, and were selling grates, mantels, and
tiles on their respective merits, their prices being determined

by the law of supply and demand. That in the years

1896 and 1897 there were in San Francisco and the other said

cities numerous persons engaged in the wholesale and retail

business of selling tiles, and in the placing and laying of

them. That defendants, with intent to form a contract,

trust, and conspiracy in restraint of trade and commerce
between the state of California and the states of Indiana,

Kentucky, New Jersey, Pennsylvania, and Ohio, for the pur-
pose of controlling the output and regulating the price of

these commodities, and monopolizing the said trade, com-
bined and conspired to monopolize the grate, tile, and mantel
importations and trade and commerce from other states to

and with the state of California, to the extent of the tiles,

grates, and mantels that could be used in the state of Cali-

fornia in the erection and construction of dwellings and
buildings, and so conspired to raise the price of these com-
modities in the California market, and for this purpose on
or about the day of January, 1898, formed an organi-

zation and adopted a constitution and by-laws, which consti-

tution and by-laws are now in effect. That the said consti-

tution and by-laws provided that no sales and deliveries, or
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contracts for the sale or delivery, or the placing, of tiles,

grates, or mantels, will be made by the manufacturers
thereof to any person dealing in these commodities, unless

such person belong to the said unincorporated association,

and shall pay or cause to be paid dollars to that

organization, and bind themselves to abide by its constitu-

tion and by-laws ; that is to say, that no one who is a member
of that organization shall sell to, or deal with or deliver to,

any person engaged in the business of buying, selling, or

placing tiles, grates, or mantels in the cities of San Fran-

cisco, Oakland, Sacramento, and San Jose, and other cities

in this state, unless such person shall become a member of

the said unincorporated organization, and shall agree that

in their general business of selling such commodities to the

general public they shall sell them at such prices as may be

arbitrarily fixed by the said unincorporated association.

That, prior to the formation of that organization, plaintiffs

were doing a large business in selling tiles, n^fcitels, and

grates, and were making an annual profit of about $5,000.

That plaintiffs are unable to join the said organization, be-

cause, according to its constitution and by-laws, a unanimous

vote of the members of the association is required to elect a

member thereof, and certain members of that organization

are so antagonistic to plaintiffs, by reason of business differ-

ences, that they would not allow them to enter the organiza-

tion; and further, the rules and regulations of the associa-

tion require that members must keep constantly in stock

goods to the value of $3,000, and there are times when plain-

tiffs' stock does not amount to that value. That, if [820]

plaintiffs join said association, they would be bound to sell

their wares at prices arbitrarily fixed by the association, and

not at their fair market value. That said association is

illegal and void, by virtue of the act of congress approved

July 2, 1890, and by joining it plaintiffs would be guilty of

a crime under the said act. That, since the formation of

said organization, plaintiffs have been unable to purchase

tiles, mantels, or grates from any of the defendants, although

they have tendered to the defendants the price of the same.

That defendants have refused to deliver any tiles, mantels,

or grates to them since the organization of said association.
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That, about the time of the formation of said association,

ph\intiffs had placed with defendants certain orders for tiles;

but these orders Avere not filled, but were canceled, by the

parties with whom they had been placed, for the reason that

plaintiffs did not belong to, and would not join, said organi-

zation. That, about the time of the formation of the asso-

ciation, plaintiffs had placed orders for tiles with the Colum-

bia Encaustic Tile Company, which canceled plaintiffs'

orders because plaintiffs did not belong to the Tile, Mantel

& Grate Association. That said organization is within the

statute of the olst congress, passed and approved July 2,

1890, Icnown as " Chapter 017, Supplement to the Revised

Statutes at Large of the United States." That, by reason of

the monopoly of such association, plaintiffs are damaged in

the sum of $10,000. Plaintiff's pray for treble the sum of

$10,000, in accordance with the provisions of the above-

named act, and for further equitable relief.

To this jpaended complaint the defendants W. W. Mon-
tague & Co., a corporation; the Bush & Mallett Company, a

corporation ; Mrs. Mary Bennett and John H. Schutte, part-

ners trading as Bennett & Schutte; the John Stock Sons, a

corporation; Heavener Meir; Mangrum & Otter, a corpora-

tion; and the Tile, Mantel & Grate Association,—filed a

demurrer. The grounds of this demurrer are: That the

amended complaint does not state facts sufficient to consti-

tute a cause of action against defendants, or any of them.

That there is a misjoinder of parties defendant, in that the

Columbia Encaustic Tile Company, the United States En-
caustic Tile Works, the Cambridge Tile Manufacturing

Compaiiy, the Pittsburg Tile Company, the Trent Tile Com-
pany, and the Star Encaustic Tile Company, Limited, are

all improperly made and joined as defendants in this action.

That the amended complaint is uncertain, (1) in that it does

not appear therefrom whether the plaintiffs were at any of

the times mentioned in the amended complaint engaged in

interstate commerce; (2) in that it cannot be ascertained

therefrom whether the acts of defendants complained of in-

terfere with interstate commerce directly, immediately, or

at all; (3) in that it cannot be ascertained therefrom with

sufficient certainty whether plaintiffs have been damaged in
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the sum of $10,000 or at all. It does not appear from the

record that the foreign corporations joined as defendants
have been served with process, and they have made no ap-

pearance.

This action is brought under the provisions of an act of

congress dated July 2, 1890, and entitled "An act to protect

trade and com- [821] merce against unlawful restraints and
monopolies." 26 Stat. 209. Section 7 of this act provides:

"Any person who shall be injured in his business or property by
any other person or corporation, by reason of anything forbidden or
declared to be unlawful by this act, may sue therefor in any circuit
court of the United States, in the district in which the defendant re-

sides or is found, without respect to the amount in controversy, and
shall recover three-fold the damages by him sustained, and the costs

of suit including a reasonable attorney's fee."

It is contended by the counsel for defendants that there is

a misjoinder of parties defendant in the amended complaint,

in that certain corporations organized and doing business

in states other than this state have been joined as defeiidants

in this action ; such corporations being residents of districts

other than this, and not found within this district, so that

no service of process can be made upon them, and themselves

subjected to the jurisdiction of the court. The allegations

of the amended complaint in this respect are as follows

:

"All of said defendants have been since that date, and are now,
carrying on business in the state of California, and within the juris-

diction of the Northern district thereof."

Defendants' counsel contend that these allegations are not

such as to give the court jurisdiction over such defendants

as do not reside in this district, and that, as the defendant

corporations joined with them reside only in the states in

which they have been respectively organized, they can only

be sued in their own districts. It is contended by plaintiffs'

counsel that the defendants who have demurred are estopped

from demurring to the amended complaint upon the ground

that some of their co-defendants are being sued in the wrong

district, since they have made a general appearance, and by

so doing have lost the right to raise the question that there

is a misjoinder of parties on these grounds. In the case of

Improvement Co. v. Gibney, 160 U. S. 217, 16 Sup. Ct. 272,

40 L. Ed. 401, the action was at law, and the court discussed
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the effect of a general appearance by a defendant upon a

demurrer by the same defendant based upon jurisdictional

grounds. In this case the complaint alleged that the plain-

tiff was incorporated under the laws of New Jersey, and was

a citizen of that state, and that all the defendants were citi-

zens and residents of the state of Indiana. " On June 19,

1890, the defendants Gibney, McElwaine, and Wheeler, by

their attorney, entered a general appearance, but Gibney

neither pleaded nor answered, and the defendant Bartley

never appeared or made any defense. On September 19,

1891, McElwaine and Wheeler pleaded in abatement that

at the time of the bringing of this action, and ever since,

Gibney and Bartley were citizens of the state of Pennsyl-

vania, and not citizens or residents of the state of Indiana,

and that therefore the court had no jurisdiction of the case.

The plaintiff demurred to this plea as not containing facts

sufficient to constitute a cause for the abatement of the action.

The plaintiff declining to plead further, bvit electing to stand

upon its demurrer to the plea, the court adjudged that the

plaintiff take nothing by its action, and that the defendant

recover costs." The case was [823] taken to the supreme

court u]ion a writ of error. Mr. Justice Gray delivered the

opinion of the court, and in the course of that opinion said,

at page 220. IfiO U. S., page 273, 16 Sup. Ct., and page 402,

40 L. Ed.

:

"In 8mith v. Lyon, IS-T U. S. 315, 10 Sup. Ot. 303, 33 L. Ed. 635,

this court held that the provision of the act of 1888 as to the district

in which a suit between citizens of different states should be brought,
required such a suit, in which tliore was more than one plaintiff or
more than one defendant, to be brought in the district in which all

the plaintiffs or all the defendants were inhabitants. When there
are several defendants, some of whom are, and some of whom are not,

inhabitants of the district in which the suit is brought, the question
whether those defendants who are inhabitants of the district may
take the objection, if the nonresident defendants have not appeared
in the suit, has never been decided by this court. Strong reasons
might be given for holding that, especially where, as in this case, an
action is brought against the principals and sureties on a bond, and
one of the principals is a nonresident and does not appear, the defend-
ants who do come in may object at the proper stage of the proceedings
to being compelled to answer the suit. But In the present case it is

unnecessary to decide that question, because one of the principals
and both sureties, being all the defendants who pleaded to the juris-

diction, had entered a general appearance long before they took the
objection tliat the sureties were citizens of another district. Defend-
ants who have appeared generally in the action cannot even object
that the.^- were themselves Inhabitants of another district, and, of
course, cannot object that others of the defendants were such."
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The judgment of the circuit court was reversed, and the
case remanded, with directions to sustain the demurrer to

the plea.

A general appearance, therefore, on the part of these de-

fendants, must be deemed a waiver of the objection of a
misjoinder because the other defendants are not inhabitants
of this district. Counsel contend that they have not made
such a general appearance, but have demurred specially on
the ground that certain defendants are improperly joined

with them. The terms of the demurrer constitute a sufficient

answer to this contention.

The grounds of demurrer are not confined to the jurisdic-

tion of the court, but the merits of the case are involved in

the objection that the complaint does not state facts sufficient

to constitute a cause of action. In the case of Southern Pac.

Co. V. Denton, 146 U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 942,

the question of special appearance was considered. The
action was at law, and was brought in the circuit court of the

United States for the Western district of Texas. The peti-

tion alleged that the defendant was a corporation duljr incor-

porated under the laws of the state of Kentucky, a citizen

of the state of Kentucky, and a resident of El Paso county,

in the state of Texas ; that defendant " was and is engaged

in the business of running and propelling cars for the con-

veyance of freight and passengers over the line of railway

extending eastwardly from the city of El Paso, Texas, into

and through the counties of El Paso and Presidio, and the

city of San Antonio, all of the state of Texas; that the

defendant is now doing business as aforesaid, and has an

agent for the transaction of its business in the city and

coimty of El Paso, Texas, to wit. W. E. Jessup." The plain-

tiff resided in the county of Red River, which is in the

Eastern district of Texas. Defendant, by leave of court,

filed a document desig- [833] nated as an " answer or de-

murrer," " for the special purpose, and no other, until the

question herein raised is decided, of objecting to the juris-

diction of this court," and demurred and excepted to the

petition because, upon the above allegations, " it appears

that the suit ought, if maintained at all in the state of Texas,

to be brought in the district of the residence of the plain-
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tiff,—that is to say, in the Eastern district of Texas "
; and

the defendant prayed judgment whether the court had juris-

diction. The court overruled the demurrer. Defendant

thereupon answered to the merits, and, judgment being

given against it, sued out a writ of error in the United States

supreme court on the question of jurisdiction only, under

the act of February 25, 1889 (25 Stat. 693, c. 236). Mr.

Justice Gray said, at page 206, 146 U. S., page 45, 13 Sup.

Ct., and page 944, 36 L. Ed.

:

" It may be assumed that the exemption from being sued in any

other district might be waived by' the corporation by appearing

generally or by answering to the merits of the action without first

objectiiug to the jurisdiction. Railicaij Co. v. McBride. 141 U. S. 127,

11 Sup. Ct. 1182, i!5. L. Ed. 659; RaUu-ay Go. v. Gox. 145 U. S. 593,

12 Sup. Ct. 9(15, 3i; L, Ed. 829, But in the present case there was
no such waiver. The want of jurisdiction, being apparent on the

face of the petition, jnight be taken advantage of by demurrer, and
no plea in abatement was necessary. Goal Go. v. Blatohford, 11

Wall, 172, 20 L. Ed. 179. The defendant did file a demurrer, for

the special and single purpose of objecting to the jurisdiction; and
it was only after that dcinurrer had been overruled, and the defend-

ant had excepted to the overruling thereof, that an answer to the

merits was filed."

The case of Railway Co. v. MrBrkle, 141 U. S. 127, 130,

11 Sup. Ct, 982. 983, 35 L. Ed. 659, cited in Southern Pac.

(Jo. V. Denton, svpra, was also an action at law; and the only

question involved was what constituted a general appear-

ance, and its effect upon the jurisdiction of that court. Mr.

Justice Brewer, delivering the opinion of the court, said :

"Assiiming that service of process was made, although the record
contains no evidence thereof, and that the defendant did not volun-

tarily appear, its first appearance was not to raise the question of

jurisdiction alone, but also that of the merits of the case. Its de-

murrer, as appears, was based on three grounds ; two referring

to the question of jurisdiction, and the third, that the complaint did
not state facts sufficient to constitute a cause of action. There was
therefore in the first instance a general appearance to the merits.

If the case was one of which tlie court could take jurisdiction, such
an appearance waives, not only all defects in the service, but all

special privileges of the defendant in respect to the particular court
in which the action is brought,"

In the case at bar- defendants did not file their demurrer
' for the special and single purpose of objecting to the juris-

diction," but for the further purpose of attacking the merits

of the case upon the facts as stated in the complaint; and

this last issue the court is called upon to decide as a mate-

rial question in controversy, as Avill appear hereafter. The
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appearance of defendants demurring in this action must, in
view of these authorities, be regarded as a general appear-
ance, and they are therefore prevented from objecting that
their co-defendants are improperly joined with them on
the ground that they are being sued in the wrong district.

Considering next the ground of demurrer that the
amended com- [824:] plaint does not state facts sufficient to
constitute a cause of action: The statute under which this

action is brought (26 Stat. 209) provides:

" Section 1. Every contract, combination in tlie form of trust or
otherwise, or conspiracy in restraint of trade or conmierce among the
several states or with foreign nations, is hereby declared to he
illegal. * * s

" Sec. 2. Every person who shall monopolize or attempt to monopo-
lize or combine or consijire with any other person or persons to mon-
opolize any part of the trade or commerce among the several states or
with foreign nations, shall be deemed guilty of a misdemeanor. * * *

" Sec. 3. Every contract, combination in form of trust or otherwise,
or conspiracy in restraint of trade or commerce in any territory of
the United States, or the District of Columbia, or in restraint of trade
or commerce between any such territory and another, or between any
such territory or territories and any state or states or the District ot
Columbia, or with foreign nations, or between the District of Columbia
and any state or states or foreign nations, is hereby declared illegal."

Defendants' counsel rely upon the case of Andernon. v. U.

S., 171 U. S. GO-1:, 19 Sup. Ct. 50, 43 L. Ed. 300, as supporting

their demurrer upon this point. The bill in that case was
filed, under the direction of the United States attorney gen-

eral, by the United States district attorney for the Western

district of Missouri. It alleged, among other things, that

defendants

—

" Have unlawfully entered into a contract, combination, and conspiracy
in restraint of trade and commerce among the several states and
with foreign nations, in this, to wit : That they have unlawfully agreed,
contracted, combined, and conspired to prevent all other persons than
members of the Traders' Live Stock Exchange, as aforesaid, from
buying and selling cattle upon the Kansas City market, at the Kansas
City Stock Yards, as aforesaid ; that the commission, firm, person,

partnership, or corporation to whom said cattle are consigned at

Kansas City, as aforesaid, is not permitted to, and cannot, sell or

dispose of said cattle at the Kansas City market, as aforesaid, to

any buyer or speculator at the Kansas City Stock Yards, unless said

buyer or speculator is a member of the Traders' Live-Stocli Excliange.

and these defendants, and each of them, unlawfully and oppressively

refuse to purchase cattle, or in any manner negotiate or deal with (ir

buy from any commission merchant who shall sell or purchase cattle,

from any speculator of the said Kansas City Stock Yards who is not

a member of the said Traders' Live-Stock Exchange ; that by and
through the unlawful agreement, combination, and conspiracy of
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these defendants, the business and traffic in cattle at the said Kan-
sas City Stoclv Yards is interfered with, hindered, and restrained, thus
entailing; extra expense and loss to the owner, and placing an ob-

struction and embargo on the marketing of cattle shipped from the
states and territories aforesaid to the Kansas City Stock Yards."

j\Ir. Justice Peckhani, in the course of the opinion of the

court, says

:

•• The agreement now under discussion ditt'ers radically from those

of V. 8. V. JelliCd Mountain Goal d Coke Go. (C. O.) 46 Fed. 432,

12 L. R. A. 753; V. S. v. Goal Dealers' Ass'n (0. C.) 85 Fed. 2,52; and
U. 8. V. Addijston Pipe & Steel Go., 29 C. C. A. 141, 85 Fed. 271. The
agreement in all of thes:e cases provided for fixing the prices of the

articles dealt in by the different companies ; being in one case irgn

pipe for gas. water, sewer, and other purposes, and coal in the other
two cases. If it were conceded that these cases Avere well decided,

they differ so materially and radically in their nature and purpose
from the case under consideration that they form no basis for its

decision. This association does not meddle with prices, and itself

does no business. In refusing to recognize any yard trader who is

not a member of the exchange, we see no purjjose of thereby affecting,

or in any manner restraining, interstate commerce, which, if alfected

at all, can onh- be in a very [825] indirect and remote manner. The
rule has no direct tendency to diminish or in any way impede or re-

strain interstate commerce in the cattle dealt in by defendants.
There is no tendency, as a result of the rule, directly or Indirectly, to

restrict the competition among defendants for the class of cattle

dealt in by them. Those who are selling the cattle have the market
composed of defendants, and also composed of the representative
buyers of all the packing houses at Kansas City, and also of the
various commission merchants who are constantly buying on orders,

and of those who are buying on their own account. This makes a
large competition wholly outside of the defendants. The owner of

cattle for sale is therefore furnished with a market at which the com-
petition of buyers has a broad effect. All yard traders have the op-

portunity of becoming members of the exchange, and to thus obtain
all the advantages thereof."

The allegations of the amended complaint in the present

case are that the members of the Tile, Mantel & Grate Asso-

ciation have conspired and combined to raise the prices of

tiles, mantels, and grates, to control the output and to regu-

late the prices of these commodities, with the intent of

monopolizing the trade and commerce between the other

states and California in regard to such commodities, as well

as to arbitrarily fix their prices independent of their natural

market price. It will be seen, therefore, that the case of An-
der.ioii v. U. S. cannot be considered as applicable to the case

at bar.

The case of ZL S. v. Jellico MountaAn Coal <& Coke Co.

(C. C.) 46 Fed. 432, 12 L. R. A. 753, is more in point. The
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action ^Yas brought under the antitrust act against tlie mem-
bers of the Nashville Coal Exchange. The purpose of the
agreement in that case Mas to establish the price of coal at

Nashville, and to change the same from time to time. Mem-
bers found guilty of selling coal at a less price than the price

.fixed by the exchange, either directly or indirectly, were
fined 2 cents per bushel and $10 for the first offense, and 4

cents per bushel and $20 for the second offense. Owners or

operators of mines were not to sell or ship coal to any per-

sons, firms, or corporations in Nashville who were not mem-
bers of the exchange, and dealers were not to buy coal from
any one but a member of the exchange. The court, com-

menting upon the agreement of this association of coal deal-

ers, said

:

"This clearly indicates the purpose of the ussDciation to be to con-
trol the price of coal in the Nashville market vised in manufacturing
and in steamboats whenever it could; that the mines of coal tributary
to Nashville were all expected to become members of the exchange,
whereupon the prices of coal could be fixed absolutely ; and the neces-

sary inference from this declaration and the entire organic structure
of the body is that it felt strong enotigh already to regulate and estab-

lish the prices of domestic coal in that market to a large extent, at

least, and that this exchange might now monopolize the business of

dealing in domestic coal in the Nashville market, and in the future
monopolize by and confine to its membership the entire trade in coal

at that point. It seems to me that the purposes and intention of the

association could hardly have been more successfully framed to fall

within the provisions of the act of July 2. 1890, had the object been to

organize a combination, the business of which should subject it to the

penalties of that statute ; and there is no need of authorities to sus-

tain such view of the case."

In the case of U. S. v. Goal Dealers' Ass'n (C. C.) 85 Fed.

252, the bill alleged that defendants comprised all the whole-

sale dealers handling coal in San Francisco, and that they,

together with certain retail dealers, had conspired with

intent to monopolize the coal [826] trade and commerce

between British Columbia, Washington, and Oregon, to the

extent of the coal used for domestic purposes in the city of

San Francisco. It was said by this court in that case

:

" But the agreement of the importers and wholesale dealers, which

alone gives life and force to the combination, is directed specifically to

the maintenance of card rates for certain imported coals, by name;

and it is this agreement, and what may be accomplished under it by

the combination, that is to be considered, and not what it may be

doing at any particular time."
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In TJ. fi. V. Addygfon Pipe d; Steel Co., 51 U. S. App. 723,

29 C. C. A. Ill, and 85 Fed. 279, the United States began

proceedings in equity against six corporations engaged in

the manufacture of cast-iron pipe in localities in Ohio,

Kentucky, Alabama, and Tennessee. The bill of complaint

charged the defendants with a combinatioii and conspiracy

in unlawful restraint of interstate commerce. It appeared

that the defendants, who were manufacturers and vendors

of cast-iron pipe, entered into a combination to raise the

price of pipe for all the states west and south of New York,

Pennsylvania, and Virginia, comprising some 36 states in

all; and, to carry out this combination, the associated de-

fendants entered into an agreement which provided certain

methods of procedure in dealing with the public, whereby

competition between themselves Mas avoided in the territory

mentioned. The court, in an able opinion reviewing the

whole subject of the law relating to combinations and con-

tracts in restraint of trade, arrived at the conclusion that the

association of the defendants was a contract, combination,

or conspiracy in restraint of trade, as the terms are to be

nnderstood under the act of July 2, 1890. The doctrine of

that case is applicable here. The allegations charging con-

spiracy and combination to raise the price of the com-

modities in question, and of an agreement by the members
of such combination to sell these commodities at such prices

as shall be arbitrarily fixed by the combination in question,

together with the further allegation that such combination

has been made with the intent of monopolizing trade and
commerce between California and other states, are sufficient,

under these authorities, to bring the case within the opera-

tion of the provisions of the Sherman act. Defendants'

demtirrer upon the ground of the insufficiency of the facts

stated to constitute a cause of action cannot, therefore, be

sustained.

Defendants also demur on the ground of uncertainty, con-

tending that the complaint fails to show that defendants

were engaged in interstate commerce, or that their acts

directly or immediately interfered with interstate commerce,
or in what manner plaintiffs have been damaged, or at all.

Upon consideration, however, this groimd of demurrer does
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not appear to be well founded. The allegations of the
complaint are obviously free from uncertainty in these par-
ticulars, and this ground of demurrer must therefore be
denied. The demurrer of defendants will therefore be over-
ruled.

[211] ADDYSTON PIPE AND STEEL COMPANY v.

UNITED STATES."

APPEAL FR03I THE COURT OF APPEALS FOR THE SIXTH CIRCUIT.

No. 51. Argued April 26, 27, 1899.—Decided December 4, 1899.

[175 U. S., 211.]

Under the grant of power to Congress, contained in Section 8 of article

I of the Constitution, " to regulate commerce with Foreign Nations
and among the several States, and with Indian Tribes," that body
may enact such legislation as shall declare void and prohibit the per-

formance of any contract between individuals or corporations where
the natural and direct effect of such a contract shall be, when car-

ried out, to directly and not as a mere incident to other and inno-

cent purposes, regulate to any extent interstate or foreign com-
merce.

The provision In the Constitution regarding the liberty of the citizen is

to some extent limited by this commerce clause ; and the power of

Congi-ess to regulate interstate commerce comprises the right to

enact a law prohibiting the citizen from entering into those private

contracts which directly and substantially, and not merely indirectly,

remotely, incidentally and collaterally, regulate, to a greater or

less degree, commerce among the States.

Interstate commerce consists of intercourse and traffic between the

citizens or inhabitants of different States, and includes not only the

transportation of persons and property and the navigation of public

waters for that purpose, but also the purchase, sale and exchange of

commodities.

The power to regulate interstate commerce, and to prescribe the rules

by which it shall be governed. Is vested in Congi-ess, and when that

body has enacted a statute such as the act of July 2, 1890, c. 647,

entitled " an act to protect trade and commerce against unlawful

restraints and monopolies," any agreement or combination which

"Bill asking for a preliminary injunction was dismissed by the Cir-

cuit Court for the Eastern District of Tennessee (78 Fed., 712). See

p. 631. Decree reversed and defendants perpetually enjoined by the

Circuit Court of Appeals, Sixth Circuit (85 Fed., 271). See p. 772.

This latter decree was modified and afiirmed by the Supreme Court

of the United States in the present case (175 U. S., 211).

11808—VOL 1—06 M—64
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directly operates, not alone upon tlie manufacture, but upon the sale,

transportation and delivery of an article of interstate commerce, by

preventing or restricting its sale, thereby regulates interstate com-

merce to that extent, and thus trenches upon the power of the na-

tional legislature, and violates the statute.

The contracts considered in this case, set forth in the statement of

facts and in the opinion of the court, relate to the sale and trans-

portation to other States of specific articles, not incidentally or col-

laterally, but as a direct and immediate result of the combination

entered into by the defendants ; and they restrain the manufactur-

ing, purchase, sale or exchange of the manufactured articles among
the several States, and enhance their value, and thus come within

the provisions of the " act to protect trade and commerce against

unlawful restraints and monopolies."

[212] When the direct, immediate and intended effect of a contract or

combination among dealers in a commodity is the enhancement of its

price, it amounts to a restraint of trade in the commodity, even

though contracts to buy it at the enhanced price are being made.

The judgment of the court below, which perpetually enjoined the de-

fendants in the court below from maintaining the combination in

cast-iron pipe as described in the petition, and from doing any busi-

ness under such combination. Is too broad, as it applies equally to

commerce which is wholly within a State as well as to that which
is interstate or international only.

Although the jurisdiction of Congress over commerce among the States

is full and complete, it is not questioned that it has none over that

which is wholly within a State, and therefore none over combina-
tions or agreements so far as they relate to a restraint of such trade

or commerce : ncr does it acquire any jurisdiction over that part of
a combination or agreement which relates to commerce wholly within
a State, by reason of the fact that the combination also covers and
regulates commerce which is interstate.^

[44 L. ed., 136.] 6

[The power of Congress to regulate interstate or foreign commerce
includes the power to legislate upon the subject of pri^jate contracts
in respect to such commerce.]

[The constitutional guaranty of liberty of the individual to enter
into private contracts does not limit the power of Congress so as
to prevent it from legislating upon the subject of contracts in re-

straint of interstate or foreign commerce.]

a The foregoing syllabus and the abstract of argument copyrighted,
1899, 1900, by The Banks Law Publishing Co.

'The following paragraphs Inclosed in brackets comprise the syl-

labus to this case in the U. S. Supreme Court Reports, Book 44,

p. 136. Copyrighted, 1900, by The Lawyers' Co-Operative Publish-
ing Co.
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[An agreement or combination between corporations engaged in the
manufacture, sale, and transportation of ijjsn pipe, under which
they enter into public bidding for contracts, not in truth as com-
petitors, but under an arrangement which eliminates all competition
between them for the contract, and permits one of their number to
make his own bid, while the others are required to bid over him, is
in violation of the anti-trust act of Congress of July 2, 1890, so far
as it applies to sales for delivery beyond the state in which the sale
is made.]

[A combination may illegally restrain trade by preventing competi-
tion for contracts and enhancing prices, although it does not pre-
vent the letting of any particular contract]

[A combination to restrain competition in proposals for contracts for
the sale of certain articles which are to be delivered in the state in
which some of the parties to the combination reside and carry on
business is not, so far as those members are concerned, in violation

of the anti-trust law of Congress, although the contract may be
awarded to some party outside the state as the lowest bidder.]

This proceeding was commenced in behalf of the United
States, under the so-caUed anti-trust act of Congress, of July

2, 1890, c. 647, 26 Stat. 209. It was undertaken for the pur-

pose of obtaining an injunction perpetually enjoining the six

corporations, who were made defendants, and who were en-

gaged in the manufacture, sale and transportation of iron

pipe at their respective places of business in the States of

their residence, from further acting under or carrying on the

combination alleged in the petition to have been entered into

between them, and which was stated to be an illegal and un-

lawful one, under the act above mentioned, because it was in

restraint of trade and commerce among the States, etc.

The trial court dismissed the petition, 78 Fed. Rep. 712, but

upon appeal to the Circuit Court of Appeals the judgment of

the court below was reversed with, instructions to enter a

decree for the United States perpetually enjoining defend-

ants from maintaining the combination in cast-iron pipe as

described in the petition, and from doing any business under

such combination. 54 U. S. App. 723. The six defendants

are The Addyston Pipe and Steel Company of Cincinnati,

Ohio; Dennis Long & Company, of Louisville, Kentucky;

The Howard-Harrison Iron Company, of Bessemer, Ala-

bama ; The Anniston Pipe and Foundry Company, of Annis-

ton, Ala- [213] bama; The South Pittsburg Pipe Works, of

South Pittsburg, Tennessee, and The Chattanooga Foundry
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and Pipe Works, of Chattanooga, Tennessee; one company

being in the State of Ohio, one in Kentucky, two in Alabama

and two in Tennessee.

The following are in substance the facts upon which the

judgment of the Circuit Court of Appeals rested, as stated in

the record

:

It was charged in the petition that on the 28th of Decem-

ber, 189-i, the defendants entered into a combination and con-

spiracy among themselves, bj' which they agreed that there

should be no competition between them in any of the States

or Territories mentioned in the agreement, (comprising some

thirty-six in all,) in regard to the manufacture and sale of

cast-iron pipe, and that in obedience to such agreement and

combinjition, and to carry out the same, the defendants had

since that time operated their shops and had been selling and

shipping the pipe manufactured by them into other States

and Territories, under contracts for the manufacture and sale

of such pipe with. citizens of such other States and Territo-

ries. There was to be a " bonus " charged against the manu-
facture of the pipe, to the extent set forth in the agreaments

and to be paid as therein stated. The whole agreement was
charged to have been entered into in order to enhance the

price for the iron pipe dealt in by the defendants.

The petition prayed that all pipe sold and transported

from one State to another, under the combination and con-

spiracy described therein, be forfeited to the petitioner and
be seized and confiscated in the manner provided by law, and
that a decree be entered dissolving the unlawful conspiracy

of defendants and perpetually enjoining them from operating

under the same and from selling said cast-iron pipe in ac-

cordance therewith to be transported from one State into

another.

The defendants filed a joint and separate demurrer to the

petition in so far as it prayed for the confiscation of goods in

transit, on the ground that such proceedings under the anti-

trust act are not to be had in a court of equity, but in a court
of law. In addition to the demurrer, the defendants filed a
joint and separate answer, in which they admitted the exist-

1214] ence of an association between them for the purpose of
avoiding the great losses they would otherwise sustain, due to
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ruinous competition between defendants, but denied that
their association was in restraint of trade, state or interstate,
or that it was organized to create a monopoly, and denied
that it was a violation of the anti-trust act of Congress.
Testimony in the form of affidavits was submitted by peti-

tioner and defendants, and by stipulation it was agreed that
the final hearing might be had thereon.

From the minutes of the association, a copy of which was
put in evidence by the petitioner, it appeared that prior to
Decejnber 28, 1894, the Anniston Company, the Howard-
Harrison Company, the Chattanooga Company and the South
Pittsburg Company had been associated as the Southern
Associated Pipe Works. Upon that date the Addyston Com-
pany and Dennis Long & Co. were admitted to jnembership,
and the following plan was then adopted

:

" First. The bonuses on the first 90,000 tons of pipe secured in any
territory, 16" and smaller, shall be divided equally among six shops.

" Second. The bonuses on the next 75.000 tons, 30" and smaller,
sizes to be divided among five shops, South Pittsburg not partici-
pating.

" Third. The bonuses of the next 40,000 tons, 36" and smaller, sizes
to be divided among four shops, Anniston and South Pittsburg not
participating.

" Fourth. The bonus on the next 15,000 tons, consisting of all sizes
of pipe, shall be divided among three shops, Chattanooga, South Pitts-
burg and Anniston not participating.

" The above decision is based on the following tonnage of capacity :

South Pittsburg 1 15,000 tons.
Anniston 30,000 tons.

Chattanooga 40,000 tons.
Bessemer 45,000 tons.

Louisville 45,000 tons.

Cincinnati 45,000 tons.

[215] " When the 220,000 tons have been made and shipped and the
bonuses divided as hereafter provided, the auditor shall set aside into
a reserve fund all bonufes ari!^ing from the excess of shipments over
220,000 tons, and shall divide the same at the end of the year among
the respective companies according to the percentage of the excess of
tonnage they may have shipped (of the sizes made by them) either
in pay or free territory. It is also the intention of this proposition
that the bonuses on all pipe larger than 30 inches in diameter shall be
divided equally between the Addyston Pipe and Steel Company,
Dennis Long & Co. and the Howard-Harrison Company.

" It was thereupon resolved :

" First. That this agreement shall last for two years from the date
of the signing of same, until December 31, 1896.

" Second. On any question coming before the association requiring

a vote, it shall take five affirmative votes thereon to carry said ques-

tion, each member of this association being entitled to but one vote.
" Third. The Addyston Pipe and Steel Company shall handle the
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business of the gas and water companies of Cincinnati, Ohio, Coving-
ton and Newport, Ky., and pay the bonus hereafter mentioned, and
the balance of the parties to this agreement shall bid on such work
such reasonable prices as they shall dictate.

" Fourth. Dennis Long & Company, of Louisville, Ky., shall handle
Louisville, Ky., Jeffersonvllle, Ind., and New Albany, Ind., furnishing
all the pipe for gas and water works in above-named cities.

" Fifth. The Anniston Pipe and Foundry Company shall handle
Anniston, Ala., and Atlanta, Ga., furnishing all pipe for gas and
water companies in above-named cities.

" Sixth. The Chattanooga Foundry, and Pipe Works shall handle
Chattanooga, Tenn., and New Orleans, La., furnishing all gas and
water pipe in above-named cities.

" Seventh. The Howard-Harrison Iron Company shall handle Bes-
semer and Birmington, Ala., and St. Louis, Mo., furnishing all pipe
for gas and water companies in the [216] above-named cities ; extra
bonus to be put on East St. Louis and Madison, 111., so as to protect
the prices named for St. Louis, Mo.

" Eighth. South Pittsburg Pipe Works shall handle Omaha, Neb.,
on all sizes required by that city during the year of 1895, conferring
with the other companies and cooperating with them ; thereafter
they shall handle the gas and water companies of Omaha, Neb., on
such sizes as they make.

" Note.—It is understood that all the shops who are members of
this association shall handle the business of the gas and water com-
panies of the cities set apart (or them, including all sizes of pipe
made by them.

" The following bonuses were adopted for the different States as
named below : All railroad or culvert pipe or pipe (or any drainage
or sewerage purposes on 12" and larger sizes shipped into bonus ter-
ritory shall pay a bonus o( $l.(iO per ton. On all sizes below ]2" and
shipped into ' bonus territory ' for the purposes above named, there
shall be a bonus of $2.00 per ton.

Bonuses.

Ky 12 00
La... 3 00
Miss 4 00
Mo 2 00
Montana 3 00
Nebraska 3 00
N. Mex 3 00
«. C 1 00

North C 1 00 Wis 2 00 Minn ;

.

2 00
Tenn., east of

C'land 2 00 Texas, interior 3 00
Tenn., middle
and west 3 00 Texas coast 1 00

Illinois, except JIadison and East St. Louis, as previously provided 2 00
Wyoming 4 00 Wash'ton Ter . . 1 00 Utah 4 00
Oregon 1 00 MLhigan 1 50 Indiana 2 00
Ohio 150 West Va. TOO Iowa 2 00
N. D 2 00 Kansas 2 00

All other territory free.

" On motion of Mr. Llewellyn, the bonuses on all city work as
specially reserved shall be $2.00 per ton."

[217] The States for sale in which bonuses had to be paid
into the association vpere called " pay " territory as distin-
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.guished from " free " territory in which defendants were at
liberty to make sales without restriction and without paying
any bonus.

The by-laws provided for an auditor of the association,
whose duty it was to keep account of the business done by
each shop both in pay and free territory. On the 1st and
16th of each month he was required to send to each shop " a
statement of all shipments reported in the previous half
month, with a balance sheet showing the total amount of the
premiums on shipments, the division of the same and debt
credit balance of each company."
The system of bonuses as a means of restricting competi-

tion and maintaining prices was not successful. A change
was therefore made by which prices were to be fixed for each
contract by the association, and except in reserved cities, the
bidder Avas determined by competitive bidding of the mem-
bers, the one agreeing to give the highest bonus for division

among the others getting the contract. The plan was em-
bodied in a resolution passed May 27, 1895, in the words
following

:

" Wbereas, the system now in operation in this association of hav-
ing a fixed bonus on the several States has not in its operation re-
sulted In the advanfement in the prices of pipe as v:ns anticipated,
except in reserved cities, and some further action is imperatively nec-
essary in order to accomplish the ends for which this association was
formed : Therefore, be it resolved, that from and after tbe first day
of June, that all competition on the pipe lettinss shall take place
among the various pipe shops prior to the said letting. To accomplish
this purpose it is proposed that the six competitive shops have a rep-
resentative board located at some central city to whom all inquiries
for pipe shall he referred, and said boai'd shall fix the price at which
said pipe shall be sold, and bids taken from the respective shops for
the privilege of handling tbe order, and the party securing the order
shall have the protection of all tbe other shops."

In pursuance of the new plan it was further agreed " that

all parties to this association having quotations out shall

[218] notify their customers that the same will be with-

drawn by June 1, 1895, if not previously accepted, and upon

all business accepted on and after June 1st bonuses shall

be fixed by the committee."

At the meeting of December 19, 1895, it was moved and

carried that upon all inquiries for prices from " reserved

cities " for pipe required during the year of 1896, prices and
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bonuses should be fixed at a regular or called meeting of the

principals.

At the meeting of December 20, 1895, the plan for division

of bonuses originally adopted was modified by making the

basis the total amounts shipped into " pay " territory rather

than the totals shipped into " pay " and " free " territory.

To illustrate the mode of doing business the following

excerpt from the minutes of the meetings of December 20,

1895, February 14, 1896, and March 13, 1896, is given :

" It was moved to sell the 519 pieces of 20" pipe from Omaha, Neb.,

for $23.40, delivered. Carried. It was moved that Annistou partici-

pate in the bonus and the job be sold over the table. Carried. Pur-
suant to the motion, the -519 pieces of 20" pipe for Omaha was sold to

Bessemer at a premium of $8.
" Moved that ' bonus ' on Anniston's Atlanta water works contract

be fixed at $7.10, provided freight is $1.60 a ton. Carried."

An illustration of the manner in which " reserved " cities

were dealt with may be seen in the case of a public letting at

St. Louis. On February 4, 1896, the water department of

that city let bids for 2800 tons of pipe. St. Louis was " re-

served" to the Howard-Harrison Company of Bessemer, Ala-

bama. The price was fixed by the association at $24 a ton,

and the bonus at $0.50. Before the letting the vice president

of this company wrote to the other members of the association

under date of January 24, 1896, as follows

:

" I write to say that in view of the fact that I do not as yet know
what the drayage will be on this pipe, I prefer that if any of you
find it necessary to put in a bid without going to St. Louis, please
bid not less than $27 for the pipe, and 2f [219] cents per pound for
the specials. I would also like to know as to which of you would
find it convenient to have a representative at the letting. It will be
necessary to have two outside bidders."

The contract was let to the Howard-Harrison Company of

Bessemer, at $24, who allowed the Shickle, Harrison and
Howard Company, a pipe company of St. Louis, not in the

association, but having the same president as the Howard-
Harrison Company of Bessemer, to fill part of the order.

The only other bidders were the Addyston Pipe and Steel

Company, and Dennis Long & Co., the former bidding $24.37

and the latter $24.57. The evidence shows that the Chatta-

nooga foundry could have furnished this pipe, delivered in

St. Louis, at from $17 to $18, and could have made a profit

on it at that price. The record is full of instances of a similar
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kind, in which, after the successful bidder had been fixed by
the " auction pool," or had been fixed by the arrangement as

to " reserve " cities, the other defendants put in bids at the
public letting as high as the selected bidder requested, in

order to give the appearance of active competition between
defendants.

In January, 1896, after the auction pool had been in opera-

tion for more than six months, the Chattanooga Company
wrote a letter to its representative in the central committee.

The letter is dated January 2, 1896, and is as follows

:

" Dkar Sir : Referring to our policy for 1896, in bidding on pipe,
we have had this matter under consideration for some time past, and
.from the information obtained from Mr. Thornton's statement as to

the amount of business done last year in pay territory and from esti-

mates that we have made for business, that will come Into that ter-

ritory for ]S9fi, we have been able to determine to what point we could
bid on work and take contracts, and if bonus is forced above this

point, let it go and take the bonus. We note from your letter of yes-

terday that you have sized up the situation in its essential points, and
it agrees exactly with our ideas on the subject. It is useless to argue
that Howard-Harrison Iron Co., [220] Cincinnati, and other shops,

who have been bidding bonuses of $6 or .$8 per ton, can come out and
make any money if th?y continue to bid such binus. In the case
of the Hnward-Harrison Iron Co., people on Jacksonville, Fla. The
truth of the business is they are losing money at the prices they bid
for this work. If they take the contract at $19 delivered, it will only
net $16 at the shop after they have paid pack the bonus of $4.75; if

they should continue to buy all the pipe that goes up to such figures

as they have paid for Jacksonville and other points, they would wreck
their shop in a few months. However, they of covirse calculate this

bonus will be returned to them on work taken by other shops. We
are very much pleased with the bonus that has been paid and we
only hope they will keep it up as it is only money in our pockets. As
long as there is no money to us let them make the pipe, as we shall

continue to do so.

"For the present you will adopt the following basis:
" On 16" and under standard weights, $14.25 at shop.
" On 18" and 36" standnrd weights, $13.
" On 10" and under light weights, $14.50 to $14.75 at shop.
" That is, you will bid all over $13, $14.25 and $14.50 on work. If

we get work at these prices it will be satisfactory. If the others run

bonus above this point let them take it, as it will be more money to

us to take the bonus.
" We note Mr. Thornton's report of average preuiiums from June

1st to December, that the average was $3.63. The average bonuses

that are prevailing to-day are $7 to $8. We cannot expect this to

continue, and we think your estimate of $6 ton average bonus is

tii^h—as we do not believe the premiums of '96 will average that

price, unless there is a decided change for the better in business. We
find there were sold and shipped iato pay territory from January 1,

1805, to date, including the 40,000 tons of old business that did not pay

a bonus, about 188,000 tons, and we think a very conservative esti-

mate of shipments into this territory will amount to fully 200,000

this year; more than that, probably overrun 240,000 tons, from the
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fact that the city of Chicago and several other places that annually
use large quantities of pipe were not in the market [221] last year,

or last season, from the fact that they were out of funds. On the

basis as given you above, if the demand should reach 220,000. tons,

which would give us our entire 40,000 tons, provided we did no busi-

ness, then the association would pay us the average ' bonus,' which
might be from $3.50 to ?5 on our 40,000. If we cannot secure busi-

ness in ' pay territory ' at paying prices, we thinii we will be able to

dispose of our output in ' free territory,' and of course make some
profit on that.

"At the prices that Howard-Harrison people paid for Jacksonville,

Des riaines and one or two other points, they are losing from .$2.50

to $3 per ton, that is, provided ' bonuses ' would not be returned to

them. Therefore when business goes at a loss, we are willing that

other shops make it."

Another letter was written by the same company pending

a trouble over a letting a.t Atlanta. The Anniston Company
to whom Atlanta had been " reserved " made its bid so high

($24) that a Philadelphia pipe jBrm, E. D. Wood & Co., had

been able to underbid the Anniston Company in spite of dif-

ference in freights. All the bids had been rejected as too

high, and upon a second letting Anniston's bid was $1.25 a

ton less, and the job was awarded to it. The charge was

then made by Atlanta persons that there was a " trust " or

" combine." This was vigorously denied. The letter of the

Chattanooga Company evoked by this difficulty was dated

February 25, 1896, and reads as follows

:

" Gentlemen : We are in receipt of a carbon copy of your favor of
the 24th instant to F. B. Nichols, V. P., in reference to Atlanta, Ga.
We certainly regret that the matter has assumed its present shape,
and that R. D. Wood & Company should make a lower bid by one dol-

lar a ton than the southern shops. You know we have always been
opposed to special customers and ' reserved cities,' we do not think
that it is the right principle and we believe if the present association
continues, that all special customers and ' reserved cities ' should be
wiped out ; there is no good reason why we should be allowed to

handle New Orleans, you Atlanta, Howard-Har- [222] risen Iron Co.,

St. Louis, or South Pittsburg, Omaha. We are not in the business to
award special privileges to any foundry, and we believe that the re-

sult would be more benefit to all concerned if all business was made
competitive. It is hardly right, and we believe if you will think over
the matter carefully you will concede it, for us to be put into a posi-
tion of being unable to make prices or furnish pipe for the city of
Atlanta, when we have always heretofore had a large share of their
trade. We cannot explain our position to the Atlanta people and we
consider it is detrimental to our business, and think no combination
should have the power to force us into such a position. The same
argument will apply with you as to New Orleans, St. Louis and other
places. We think this matter should be considered seribusly and some
action taken that will result in reestablishing ourselves (I mean the
four southern shops) in the confidence of the Atlanta people. Wis-
tar, R. D. Wood & Company's man, has no doubt told them all about
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our association, or as much as he could guess, and has worljed up a
very bitter feeling against us. The very fact that you have been pro-
tected and have had all their business for the past two years is proof
to them that such a ' combination ' exists, and they state that if they
find out positively that we are working together, they will never re-
ceive a bid from any one of us again. We cannot afford to leave
these people under that impression, and something ought to be done
that would disprove Mr. Wistar's statement to them. We believe
that all business ought to be competitive. The fact that certain shops
have certain cities ' reserved ' is all based upon mere sentiment, and
no good reason exists why it should be so. We believe that, as a
general thing, we have had our prices entirely too high, and espe-
cially do we believe this has been the case as to prices in ' reserved
cities. The prices made at St. Louis and Atlanta are entirely out of all

reason, and the result has been and always will be, when high prices
are named, to create a bad feeling and an agitation aginst the ' com-
bination.' There is no reason why Atlanta, New Orleans. St. Louis or
Omaha should be made to pay higher prices for their pipe than other
places near [223] them, who do not use anything like the amount of
pipe and whose trade is not as desirable for many other reasons.
There is no sentiment existing with us in reference to Atlanta, as we
would as soon sell our pipe anywhere else, only as stated above, it is

wrong in principle that we should be forced to give up Atlanta or any
other point for no good reason that we know of."

It appears quite clearly from the prices at which the Chat-

tanooga and the South Pittsburg Companies offered pipe in

" free " territor_y that any price which would net them from

$13 to $15 a ton at their foundries would give them a profit.

Pipe was freely offered by the defendants in " free " territory

more than five hundred miles from their foundries at less

prices than their representative boards fixed prices for jobs

let in cities in " pay " territory nearer to defendants' foundries

by three hundred miles or more.

The defendants adduced many affidavits of a formal type,

chiefly from persons who had been buying pipe from defend-

ants and other companies, who testified in a general way that

the prices at which the pipe had been offered by defendants

all over the country had been reasonable, but in not one of

the affidavits was any attempt made to give figures as to cost

of production and freight, and in not a single case were the

specific instances shown by the evidence for the petitir>ner

disputed.

There was some evidence as to the capacity of the defend-

ants' mills. The division of bonuses was based on an aggre-

gate yeaHy output of 220,000 tons, but there are averments

in the answer that indicate that this was not a statement of

the actual limit of capacity, but was only taken as a standard

of restricted output upon which to calculate an equitable
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division of bonuses. Nowhere in the large mass of affidavits

is there anj' statement of the per diem capacity of the defend-

ants' mills. Taking their aggregate capacity, however, as

220,000 tons, that of the other mills in the " pay " territory

was 170,500 tons, and that of the mills in the " free " terri-

tory was 348,000 tons, according to the affidavit of the chief

officer of one of the defendants. Of the non-association mills

in the [224] " pay " territory one was at Pueblo. Colorado,

another was in the state penitentiary at Waco, Texas, and a

third in Oregon. Their aggregate annual capacity was

45,500 tons. Another non-association mill was the Shickle,

Howard-Harrison mill of St. Louis, Missouri, with a capacity

of 12,000 tons. John W. Harrison, who was president of

this company, was also president of the Howard-Harrison
mill at Bessemer, Alabama, which was a member of the asso-

ciation, and it appears that an order taken by the Bessemer

mill at St. Louis was partly filled by the St. Louis mill.

The other mills in the " pay " territory were one at Columbus,
Ohio, with an annual capacity' of 30,000 tons, one at Cleve-

land, Ohio, of 60,000 tons, one at New Comerstown, in north-

eastern Ohio, of 8000 tons, and one at Detroit, Michigan, of

15,000 tons, and their aggregate annual capacity was 113,000

tons. In the " free " territorjr there was one mill in eastern

Virginia with an annual capacity of 16,000 tons, four mills

in eastern Pennsylvania with a capacity of 87,000 tons, three

mills in New Jersey with a capacity of 210,000 tons, and
two mills at New York, one at Utica and another at Bufl'alo,

with an aggregate capacity of 35,000 tons.

The evidence was scanty as to rates of freight upon iron

pipes, but enough appeared to show that the advantage in

freight rates which the defendants had over the large pipe

foundries in New York, eastern Pennsylvania and New Jer-

sey in bidding on contracts to deliver pipe in nearly all of the
" pay " territory varied from $2.00 to $6.00 a ton, according
to the location.

The defendants filed the affidavits of their managing offi-

cers, in which they stated generally that the object of, their as-

sociation was not to raise prices beyond what was reasonable,

but only to prevent ruinous competition between defendants
which would have carried prices far below a reasonable point

;
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that the bonuses charged were not exorbitant profits and addi-

tions to a reasonable price, but tliey were deductions from a

reasonable price in the nature of a penalty or 'ourdeu intended

to curb the natural disposition of each member to get all the

business possible and more than his due proportion ; that the

prices fixed by tlie association were always reasonable and

[235] were always fixed, as they must have been, with refer-

ence to the very active competition of other pipe manufactur-

ers for every job; that the reason why they sold pipe at .=o

much cheaper rates in the " free " territory than in the " pay "

territory was because they were willing to sell at a loss to

keep their mills going rather than to stop them; that the

prices at a city like St. Louis, in which the specifications

were detailed and precise, were higher because pipe had to be

made especially for the job and they could not use stock on

hand.

Mr. Frank Spurlock (with whom was Mr. Foster V. Brown

on his brief) and Mr. John W. Warrington for appellants,

cited in their briefs: Printing and Numerical Reg. Go. v.

Sampson, L. E. 19 Eq. 462, 465 ; Rousillon v. Rousillon, 14

Ch. Div. 351, 365 ; National Benefit Co. v. Union Hospital-

Go., 45 Minnesota, 272; Oregon Steam Navigation Go. v.

Winsor, 20 Wall. 64, 68; Oahdale Manufacturing Go. v.

Garst, 18 E. I. 484 ; Tode v. Gross, 127 N. Y. 480 ; Shrainha

v. Scharringhausen, 8 Mo. App. 522 ; Beal v. Ghase, 31 Michi-

gan, 490; Dolph v. Troy Laundry Machinery Go., 28 Fed.

Eep. 553; /S. G., 138 U. S. 617; Kellogg v. Larlcin, 3 Pinney,

(Wisconsin,) 123; Dueler Watch Gase Manufacturing Go.

V. E. Howard Watch (& Gloch Co., 35 U. S. App. 16 ;
Central

Shade Roller Co. v. Cushman, 143 Mass. 353; Diamond

Match Co. V. Roeher, 106 N. Y. 473; Leslie v. Lorillard,

110 N. Y. 519; Gihhs v. Baltimore Gas Co., 130 U. S. 396;

United States v. Trans Missouri Freight Ass'n, 166 U. S.

290; Eastman v. Clarh, 53 N. H. 276; Mayrant v. Marston,

67 Alabama, 453; Fay v. Davidson, 13 Minnesota, 523;

Wiclcens v. Evans, 3 Younge & Jervis, 318; Nat. Benep Go.

V. Union Hospital Co., 45 Minnesota, 272 ; Huhbard v. Mil-

ler, 27 Michigan, 15; RolUns v. Shelby County Taxing Dis-

trict, 120 U. S. 489 ; Emert v. Missouri, 156 U. S. 296
;
Asher
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V. Texas, 128 U. S. 129 ; Stoutenburgh y. Hennick, 129 U. S.

141 ; Brennan v. Titusville, 153 U. S. 289, 307 ; Hopkins v.

United States, 171 U. S. 678; Bohn Manufacturing Co. v.

Flollis, 54 Minnesota, 223 ; United States v. E. G. Knight Co.,

156 U. S. 1; Brown v. Maryland, 12 Wheat. 419; State

[226] Freight Tax case, 15 Wallace, 232; Coe v. Errol, 116

U. S. 517 ; Kidd v. Pearson, 128 U. S. 1 ; Welton v. Missouri,

91 U. S. 275; In re Greene, 52 Fed. Rep. 104; Paul v. Vir-

ginia, 8 Wall. 168; Civil Rights cases, 109 U. S. 3; In re

Dels, 158 U. S. 564; Scudder v. Union Nafl Bank, 91 U. S.

406; United States v. De Witt, 9 Wall. 41; License Tax
cases, 5 Wall. 462 ; In re Rahrer, 140 U. S. 545 ; Patterson v.

Kentucky, 97 U. S. 501; Barron y."Baltimore, 7 Pet. 243;

Monongahela Nav. Co. v. United States, 148 U. S, 312;

Munn y. Illinois, 94 U. S. 113 ; Budd v. New York, 143 U. S.

517; United States v. Joint Traffic Association, 171 U. S
505; Anderson v. United States, 171 U. S. 604; N. T., Lake
Erie di Western Railroad v. Pennsylvania, 158 U. S. 431

Pittsburgh c& Southern Coal Go. v. Bates, 156 U. S. 577

Adams Express Co. v. Ohio, 165 U. S. 194; S. C, 166 U. S
185; Brennan v. Titusville, 153 U. S. 289; Pettihone v.

United States, 148 U. S. 197; Powell v. Pennsylvania, 127

U. S. 678; Railroad Go. v. Richmond, 19 Wall. 584; Munn v

Illinois, 94 U. S. 113; Z?ot« v. Beidelman, 125 U. S. 680

Budd V. iVeio Tor/.;, 143 U. S. 517 ; Packet Co. v. Keokuk, 95

U. S. 80; AUgeyer v. Louisiana, 165 U. S. 578; Butchers''

Union Go. v. Crescent City Co., Ill U. S. 746; Boyd v.

ZZmYei ^!5a!5es, 116 U. S. 616.

Mr. Solicitor General for the United States.

Me. Justice Peckham, after stating the case, delivered the

opinion of the court.

The foregoing statement, which has been mainly taken

from that preceding the opinion of Circuit Judge Taft, de-

livered in this case in the Circuit Court of Appeals, com-

prises, as we think, all that is essential to the discussion of

the questions arising in this case, and we believe the state-

ment to be fully borne out as to the facts, by the evidence set

forth in the record.
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Assuming, for the purpose of the argument, that the con-
tract in question herein does directly and substantially op-
erate as a restraint upon and as a regulation of interstate
commerce, it is yet insisted by the appellants at the threshold
of the [227] inquiry that by the true construction of the
Constitution, the power of Congress to regulate interstate
commerce is limited to its protection from acts of interfer-
ence by state legislation or by means of regulations made
under the authority of the State by some political subdivision
thereof, including also Congressional power over common
carriers, elevator, gas and water companies, for reasons stated

to be peculiar to such carriers and companies, but that it does
not include the general power to interfere with or prohibit
private contracts between citizens, even though such con-

tracts have interstate commerce for their object, and result

in a direct and substantial obstruction to or regulation of

that commerce.

This argument is founded upon the assertion that the reason

for vesting in Congress the power to regulate commerce was
to insure uniformity of regulation against conflicting and dis-

criminating state legislation; and the further assertion that

the Constitution guarantees liberty of private contract to the

citizen at least upon commercial subjects, and to that extent

the guaranty operates as a limitation on the power of Congress

to regulate commerce. Some remarks are quoted from the

opinions of Chief Justice Marshall, in Gibbons v. Ogden, 9

"VNTieat. 1, and Brown v. Maryland, 12 Wheat. 419, and from

the opinions of other justices of this court in the cases of The

State Freight Tax, 15 Wall. 232, 275 ; Railroad Company v.

Richmond, 19 Wall. 584, 589 ; Welton v. Missouri, 91 U. S.

275, 280; Mobile County v. Kimball, 102 U. S. 691, 697, and

Kidd V. Pearson, 128 IJ. S. 1, 21, all of which are to the effect

that the object of vesting in Congress the power to regulate

interstate commerce was to insure uniformity of regulation

against conflicting and discriminating state legislation. The

further remark is quoted from Railroad Company v. Rich-

mond, supra, that the power of Congress to regulate com-

merce was never intended to be exercised so as to interfere

with private contracts not designed at the time they were

jnade to create impediments to such commerce. It is added
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that the proof herein shows that the contract in this case was

not so designed.

It is undoubtedly true that among the reasons, if not the

[228] strongest reason, for placing the power in Congress to

regulate interstate commerce, was that which is stated in the

extracts from the opinions of the court in the cases above

cited.

The reasons which may have caused the framers of the

Constitution to repose the power to regulate interstate com-

merce in Congress do not, however, affect or limit the extent

of the power itself.

In Gibhons v. Ogden, {supra,) the power was declared to

be complete in itself, and to aclfnowledge no limitations other

than are prescribed by the Constitution.

Under this grant of power to Congi-ess, that body, in our

judgment, may enact such legislation as shall declare void and
prohibit the performance of any contract between individuals

or corporations M'here the natural and direct effect of such

a contract will be, when carried out, to directly, and not as a

mere incident to other and innocent purposes, regulate to any
substantial extent interstate commerce. (And when we speak

of interstate we also include in our meaning foreign com-
merce.) We do not assent to the correctness of the propo-

sition that the constitutional guaranty of liberty to the

individual to enter into private contracts limits the power
of Congress and prevents it from legislating upon the subject

of contracts of the class mentioned.

The power to regulate interstate commerce is, as stated by
Chief Justice Marshall, full and complete in Congress, and
there is no limitation in the grant of the power which excludes

private contracts of the nature in question from the jurisdic-

tion of that body. Nor is any such limitation contained in

that other clause of the Constitution which provides that no
person shall be deprived of life, liberty or property without
due process of law. It has been held that the word " libertv."

as used in the Constitution, was not to be confined to the

more liberty of person, but included, among others, a right

to enter into certain classes of contracts for the purpose of

enabling the citizen to carry on his business. Allgeyer v.

Louisiana, 165 U. S. 578; United States v. Joint Traffio
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Association, 171 U. S. 505, 572. But it has never been, and
in our opinion ought not to be, held that the word included

[229] the right of an individual to enter into private con-

tracts upon all subjects, no matter what their nature and
wholly irrespective (among other things) of the fact that

they would, if performed, result in the regulation of inter-

state commerce and in the violation of an act of Congress
upon that subject. The provision in the Constitution does

not, as we believe, exclude Congress from legislating with re-

gard to contracts of the above nature while in the exercise of

its constitutional right to regulate commerce among the

States. On the contrary, we think the provision regarding

the liberty of the citizen is, to some extent, limited by the com-

merce clause of the Constitution, and that the power of Con-

gress to regulate interstate commerce comprises the right to

-enact a law prohibiting the citizen from entering into those

private contracts which directly and substantially, and not

merely indirectly, remotely, incidentally and collaterally,

regulate to a greater or less degree commerce among the

States.

"We cannot so enlarge the scope of the language of the

Constitution regarding the liberty of the citizen as to hold

that it includes or that it was intended to include a right to

make a contract which in fact restrained and regulated inter-

state commerce, notwithstanding Congress, proceeding under

the constitutional provision giving to it the power to reg-

ulate that commerce, had prohibited such contracts. ,

While unfriendly or discriminating legislation of the sev-

eral States may have been the chief cause for granting to

Congress the sole power to regulate interstate commerce, yet

we fail to find in the language of the grant any such limita-

tion of that power as would exclude Congress from legislat-

ing on the subject and prohibiting those private contracts

which would directly and substantially, and not as a mere

incident, regulate interstate commerce.

If certain kinds of private contracts do directly, as already

stated, limit or restrain, and hence regulate. interstate com-

merce, why should not the power of Congress reach those

contracts just the same as if the legislation of some State had

11808—VOL 1—06 M 65
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enacted the provisions contained in them ? The private con-

tracts may in truth be as far reaching in their effect upon

[230] interstate commerce as would the legislation of a single

State of the same character.

In the BeliS case, 158 U. S. 564, it was said by Mr. Justice

.

Brewer, speaking for the court :
" It is curious to note the

fact that in a large proportion of the cases in respect to inter-

state commerce brought to this court the question presented

was of the validity of state legislation in its bearing upon

interstate commerce, and the uniform course of decision has

been to declare that it is not within the competency of a State

to legislate in such a manner as to obstruct interstate com-

merce. If a State, with its recognized power of sovereignty,

is impotent to obstruct interstate commerce, can it be that

any mere voluntary association of individuals within the

limits of that State has a power which the State itself does

not possess ?
"

"\¥liat sound reason can be given why Congress should have

the power to interfere in the case of the State, and yet have

none in the case of the individual ? Commerce is the impor-

tant subject of consideration, and anything which directly

obstructs and thus regulates that commerce Avhich is carried

or among the States whether it is state legislation or private

contracts between individuals or corporations, should be sub-

ject to the power of Congress in the regulation of that

commerce.

The power of Congress over this subject seems to us much
more important'and necessary than the liberty of the citizen

to enter into contracts of the nature above mentioned, free

from the control of Congress, because the direct results of

such contracts might be the regulation of commerce among
the States, possibly quite as effectually as if a State had
passed a statute of like tenor as the contract.

The liberty of contract in such case would be nothing more
than the liberty of doing that which would result in the regu-

lation, to some extent, of a subject which from its general and
great importance has been granted to Congress as the proper
representative of the nation at large. Regulation, to any sub-

stantial extent, of such a subject by any other power than
that of Congress, after Congress has itself acted thereon, even
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[231] though such regulation is effected by means of private
contracts between individuals or corporations, is illegal, and
we are unaware of any reason why it is not as objectionable
when attempted by individuals as by the State itself. In
both cases it is an attempt to regulate a subject which, for the
purpose of regulation, has been, with some exceptions, such
as are stated in Mobile County v. Kimball, 102 U. S. 691, G9t;
Morgan v. Louisiana, 118 U. S. 455, 465 ; Bowman v. Chicago
(& N. W. Railway, 125 U. S. 465 ; Western Union Telegraph
Co. V. James, 162 U. S. 650, 655, exclusively granted to Con-
gress

; and it is essential to the proper execution of that power
that Congress should have jurisdiction as much in the one
ease as in the other.

It is, indeed, urged that to include private contracts of tJiis

description within the grant of this power to Congress is to

take from the States their own power over the subject, and
to interfere with the liberty of the individual in a manner
and to an extent never contemplated by the fntmers of the

Constitution, and not fairly justified by any language used in

that instrument. If Congress has not the jxiwer to legislate

upon the. subject of contracts of the kind mentioned, because

the constitutional provision as to the lHi(?rty of the citizen

limits, to that extent, its power to regulate interstate com-

merce, then it. would seem to follow that the se\'eral States

have that power, although such contracts relate to interhtate

commerce, and, more or less, regulate it. If neither Congress

nor the state legislatures have such power, then v/e are

brought to the somewhat extraordinary position that there

is no authority, state or national, which caia legislate upon

the subject of or prohibit such contracts. This cannot be the

case.

If it should be held that Congress has no power and the.

state legislatures have full and complete authority to thus

far regulate interstate commerce by means of their control

over private contracts between individuals or corporations,

then the legislation of the different States might and probabl v

would differ in regard to. the matter, according to -^vhat each

State might regard as its own particular interest. One State

[232] might condemn all kinds of contracts of the class de-

scribed, while another might permit the makiiig of all of
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them, -while still another might permit some and prohibit

others, and thus great confusion would ensue, and it would be

difficult in many cases to know just what law was applicable

to any particular contract regarding and regulating interstate

commerce. At the same time contracts might be made between

individuals or corporations of such extent and magnitude as

to seriously affect commerce among the States. These con-

sequences would seemingly necessarily follow if it were de-

cided that the state legislatures had control over the subject

to the extent mentioned.

It is true, so far as we are informed, that no state legisla-

ture has heretofore authorized by affirmative legislation the

making of contracts upon the matter of interstate commerce

of the nature now under discussion. Nor has it, in terras,

condemned them. The reason why no state legislation upon

the subject has been enacted has probably been because it

was supposed to be a subject over which state legislatures

had no jurisdiction. If it should be decided that they have,

then the course of legislation of the different States on Ihis

subject would probably be as varied as we have already

indicated.

On the other hand, if it be true that in no event could a

state legislature enact a law affirmatively authorizing; -i,ich

contracts, (even if Congress had no jurisdiction over the sab-

ject,) because in so doing it would to a greater or less extent

itself thereby, though indirectly, regulate interstate com-

merce, then the question whether such contracts were legal

withoiit legislative sanction would depend upon the decisions

of the various state courts having jurisdiction in the cases,

and in that event, as the same question might arise in dif-

ferent States, there would be great probability of inconsis-

tent and contradictory decisions among the courts of the dif-

ferent States, and that, too, upon questions of contr'acts

amounting to the regulation of interstate commerce. It is

true that under our system of government there are numerous

subjects over which the States have exclusive jurisdiction,

resulting in the enact- [333] ment of different laws upori the

same subject in various States, and also in varying and in-

consistent judicial judgments in the different States upon
the same subject. That condition has never been regarded
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iis an end in itself desirable. It undoubtedly results in some
confusion as to the law applicable to the particular case, and
in many instances thereby increases the cost nud r^-]iders

doubtful the result of the litigation arising U7ider such cir-

cumstances. They are results and the necessary accompani-

ment of the division of sovereignty between the States o,u the

one hand and the Federal Government on the other, and yet

the enormous and inestimable benefits arising from the ex-

istence of separate, independent and sovereign States have

completely submerged the comparatively minor evils of in-

consistent judgments and different laws upon many of the

subjects over which the States have exclusive jurisdiction.

But upon the matter of interstate and foreign commerce and

the proper regulation thereof, the subject being n(;t alone

national but international in its character, the great impor-

tance of having but one source for the law which regulates

that commerce throughout the length and breadth of the

land cannot in our opinion be overestimated. Each State in

that event would have complete jurisdiction o'.er the com-

merce which was wholly within its own borders, while ihe

jurisdiction of Congress, under the provisions of the Constitu-

tion, over interstate commerce would be paramount, and

would include therein jurisdiction over contracis of Ihe na-

ture we have been discussing.

The remark in Railroad Company v. Richmond, (supra,)

that it was never intended that the power of Congress f.houJd

be exercised so as to interfere with private contracts not

designed at the time they were made to create impediments

to interstate commerce, when read in coiuiection with the

facts stated in the report, is entirely sound. It therein ap-

pears that a contract had been made between the parties, ns

to the erection of an elevator and the business to be done by

it, which contract was valid when made. Subsequently Con-

gress passed acts relating to the construction of bridges over

rivers and streams and authorizing railroads to carry i;ari-

[234] sengers on their way from one State to another. The

railroad company becoming tired of its contract with the

elevator company, desired to take advantage of this legis-

lation and contended that under it, the contract which it had

theretofore made with the elevator company became void as
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an obstacle to or a regulation of commerce. The court held

that contracts which were valid when made continue valid

and callable of enforcement, so long, at least, as peace lasts

between the governments of the contracting parties, notwith-

standing a change in the condition of business which origi-

nally led to their creating. It was then added that it never

was intended that the power of Congress shouH be exercised

so as to interfere with private contracts not designed at the

time they were made to create impediments to interstate

commerce.

There is no intimation in this remark that Congress has no

power to legislate regarding those contracts which do directly

regulate and restrain interstate commerce. The inference is

quite the reverse, and it is plain that the case assumes if

private contracts when entered into do directly interfere with

and regulate interstate commerce, Congress had power to con-

demn them. If the necessary, direct and immediate effect of

the contract be to violate an act of Congress and also to

restrain and regulate interstate commerce, it is manifestly

immaterial Avhether the design to so regulate was or was not

in existence when the contract was entered into. In such

case the design does not constitute the material thing. The
fact of a direct and substantial regulation is the important

part of the contract, and that regulation existing, it is unim-
portajit that it was not designed.

Where the contract affects interstate commerce only inci-

dentally and not directly, the fact that it was not designed or

intended to affect such commerce is simply an additional

reason for holding the contract valid and not touched by the

act of Congress. Otherwise the design prompting the execu-

tion of a contract pertaining to and directly affecting, and
more or less regulating, interstate commerce is of no impor-
tance. "\Ye conclude that the plain language of the grant to

Congress of power to regulate commerce among the several

[235] States includes power to legislate upon the subject of
those contracts in respect to interstate or foreign commerce
which directly affect and regulate that commerce, and we can
find no reasonable ground for asserting that the constitu-

tional provision as to the liberty of the individual limits the
extent of that power as claimed by the appellants. We there-
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fore think the appellants have failed in their contention
upon this branch of subject.

We are thus brought to the question whether the contract
or combination proved in this case is one which is either a
direct retraint or a regulation of commerce among the sev-
eral States or with foreign nations contrary to the act of Con-
gress. It is objected on the part of the appellants that even
if it affected interstate commerce the contract or combina-
tion was only a reasonable restraint upon a ruinous compe-
tition among themselves, and was formed only for the pur-
pose of protecting the parties thereto in securing prices for
their product that were fair and reasonable to themselves
and the public. It is further objected that the agreement
does not come within the act because it is not one which
amounts to a regulation of interstate commerce, as it has no
direct bearing upon or relation to that commerce, but that
on the contrary the case herein involves the same principles
which were under consideration in United States v. E. G.

Knight Company, 156 U. S. 1, and, in accordance with that
decision, the bill should be dismissed.

Eeferring to the first of these objections to the mainte-
nance of this proceeding, we are of opinion that the agreement
or combination was not one which simply secured for its

members fair and reasonable prices for the article dealt in

by them. Even if the objection thus set up would, if well

founded in fact, constitute a defence, we agree with the

Circuit Court of Appeals in its statement of the special facts

upon this branch of the case and with its opinion thereon as

set forth by Circuit Judge Taft, as follows

:

" The defendants being manufacturers and vendors of cast-iron pipe
entered into a combination to raise the prices for pipe for all the
States west and south of New York, Pennsylvania [836] and Virginia,
constituting considerably more than three quarters of the territory

of the United States, and significantly called by the associates ' pay

'

territory. Their joint annual output was 220,000 tons. The total

capacity of all the other cast-iron pipe manufacturers in the ' pay

'

territory was 170,500 tons. Of this, 45,000 tons was the capacity of
mills in Texas, Colorado and Oregon, so far removed from that part
of the ' pay ' territory where the demand was considerable that neces-

sary freight rates excluded them from the possibility of competing,
and 12,000 tons was the possible annual capacity of a mill at St. Louis,

which was practically under the same management as that of one
of the defendants' mills. Of the remainder of the mills in ' pay

'

territory and outside of the combination, one was at Columbus, Ohio,

two in northern Ohio, and one in Michigan. Their aggregate possible
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annual capacity was about one half- the usual annual output of tlie

defendants' mills. They were, it will be observed, at the extreme
northern end of the ' pay ' territory, while the defendants' mills at
Cincinnati, Louisville, Chattanooga and South Pittsburg, and Annis-
ton and Bessemer were grouped much nearer to the centre of the
' pay ' territory. The freight upon cast-iron pipe amounts to a con-

siderable percentage of the price at which manufacturers can deliver

it at any great distance from the place of manufacture. Within the
margin of the freight per ton which Eastern manufacturers would
have to pay to deliver pipe in ' pay ' territory, the defendants, by
controlling two thirds of the output in ' pay ' territory, were practi-

cally able to fix prices. The competition of the Ohio and Michigan
mills of course somewhat affected their power in this respect in the
northern part of the ' pay ' territory, but the further south the place
of delivery was to be, the more complete the monopoly over the trade
which the defendants were able to exercise, within the limits already
described. Much evidence is adduced upon affidavit to prove that
defendants had no power arbitrarily to fix prices and that they were
always obliged to meet competition. To the extent that they could
Uot impose prices on the public in excess of the cost price of pipe
Kith freight from Atlan- [237] tic seaboard added, this is true, but
Within that limit they could fix prices as they chose. The most cogent
evidence that they had this power is the fact everywhere apparent in

the record that they exercised it. The details of the way in which it

was maintained are somewhat obscured by the manner in which the
proof was adduced in the court below upon affidavits solely, and with-
out the clarifying effect of cross-examination, but quite enough ap-
pears to leave no doubt of the ultimate fact.

" The defendants were by their combination therefore able to de-
prive the public in a large territory of the advantages otherwise
accruing to them from the proximity of defendants' pipe factories and,
by keeipng prices just low enough to prevent competition by Eastern
manufacturers, to compel the public to pay an increase over what the
price would have been if fixed by competition between defendants,
nearly equal to the advantage in freight rates enjoyed by defendants
over Eastern competitors. The defendants acquired this power by
voluttarily agreeing to sell only at prices fixed by their committee
and by allowing the highest bidder at the secret ' auction pool ' to
become the lowest bidder of them at the public letting. Now, the
restraint thus imposed on themselves was only partial. It did not
cover the United States. There was not a complete monopoly. It
was tempered by the fear of competition and it affected only a part
of the price. But this certainly does not take the contract of associa-
tion out of the annulling effect of the rule against monopolies. In
United States v. E. G. Knight Company, 156 U. S. 1, 16, Chief Justice
Fuller, in speaking for the court, said : 'Again all the authorities agree
that in order to vitiate a contract or combination, it is not essential
that its result should be a complete monopoly; it is sufficient if it

really tends to that end and to deprive the public of the advantages
which flo\^- from free competition.'

" It has been earnestly pressed upon us that the prices at which the
cast-iron pipe was sold in ' pay ' territory were reasonable. A great
many affidavits of purhasers of pipe in 'pay' territory, all drawn
by the same hand or from the same model, are produced, in which
the affiants say that in their [238] opinion the prices at which pipe
has been sold by defendants have been reasonable. We do not think
the issue an important one, because, as already stated, we do not
think that at common law there is any question of reasonableness
open to the courts with reference to such a contract. Its tendency
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was certainly to give defendants tlie power to cliarge unreasonable
prices, had tliey cliosen to do so. But if it were important we shiould
unhesitatingly find that the prices charged in the instances which"
were in evidence were unreasonable. The letters from the manager
of the Chattanooga foundry written to the other defendants and dis-
cussing the prices fixed by the association, do not leave the slightest
doubt upon this point, and outweigh the perfunctory affidavits pro-
duced by the defendants. The cost of producing pipe at Chattanooga,
together with a reasonable profit, did not exceed $15 a ton. It could
have been delivered at Atlanta at $17 to $18 a ton, and yet the lowest
price which that foundry was permitted by the rules of the associa-
tion to bid was $24.25. The same thing was true all through ' pay

'

territory to a greater or less degree, and especially at 'reserved'
cities."

The facts thus set forth show conclusively that the effect of

the combination was to enhance prices beyond a sum which
was reasonable, and therefore the first objection above set

forth need not be further noticed.

We are also of opinion that the direct effect of the agree-

ment or combination is to regulate interstate commerce, and
the case is therefore not covered by that of United States v.

E. C. Knight Company, sicpra. It was there held that

although the American Sugar Refining Company, by means
of the combination referred to, had obtained a practical

monopoly of the business of manufacturing sugar, j'et the

act of Congress did not touch the case, because the combina-

tion only related to manufacture and not to commerce among
the States or with foreign nations. The plain distinction

between manufacture and commerce was pointed out, and it

was observed that a- contract or combination which directly

related to manufacture only was not brought within the

purview of the act, although as an indirect and incidental

result of such corabina- [339] tion commerce among the

States might be thereafter somewhat affected. Mr. Chief

Justice Fuller, in delivering tlie opinion of the court, spoke

of the distinction between the two subjects, and said

:

" The argument is that the power to control the manufacture of re-

fined sugar is a monopoly over a necessity of life, to the enjoyment of

which by a large part of the population of the United States inter-

state commerce is indispensable, and that, therefore, the General Gov-

ernment, in the exercise of the power to regulate commerce, may re-

press such monopoly directly and set aside the instruments which

have created it. •
.

" Doubtless, the power to control the manufacture of a given thing

involves in a certain sense the control of its disposition, but this is a

secondary and not the primary sense; and although the exercise of

that power may result in bringing the operation of commerce into
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play, it does not control it, and affects it only Incidentally and in-

directly. Commerce succeeds to manufacture and is not a part of it.

* * ^; * *

" It will be perceived how far reaching the proposition is that the
power of dealing with a monopoly directly may be exercised by the
General Government whenever interstate or international commerce
may be ultimately affected. The regulation of commerce applies to

the subjects of commerce and not to matters of Jnternal police. Con-
tracts to buy, sell or exchange goods to be transported among the
several States, the transportation and its instrumentalities, and arti-

cles bought, sold or exchanged for the purposes of such transit among
the States, or put in the way of transit, may be regulated, but this

is because they form part of interstate trade or commerce. The fact

that an article is manufactured for export to another State does not
of itself make it an article of interstate commerce, and the intent of
the manufacturer does not determine the time when the article or
product passes from the control of the State and belongs to commerce.

" There was nothing in the proofs to indicate any intention to put
a restraint upon trade or commerce, and the fact, as we [340] have
seen, that trade or commerce might be indirectly affected, was not
enough to entitle complainants to a decree."

The direct laurpose of the combination in the Knight case

was the control of the manufacture of sugar. There was no
combination or agreement, in terms, regarding the future

disposition of the manufactured article; nothing looking to.

a transaction in the nature of interstate commerce. The
probable intention on the part of the manufacturer of the

sugar to thereafter dispose of it by sending it to some mar-
ket in another State, was held to be immaterial and not to

alter the character of the combination. The various cases

which had been decided in this court relating to the subject

of interstate commerce, and to the difference between that

and the manufacture of commodities, and also the police

power of the States as affected by the commerce clause of

the Constitution, were adverted to, and the case wes decided
upon tlie principle that a combination simply to control

manufacture was not a violation of the act of Congress, be-

cause such a contract or combination did not directly con-
trol or affect interstate commerce, but that contracts for the
sale and transportation to other States of specific articles

were proper subjects for regulation because they "did form
part of such commerce.

We think the case now before us involves contracts of the
nature last above mentioned, not incidentally or collaterally,

but as a direct and immediate result of the combination
engaged in by the defendants.
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While no particular contract regarding the furnishing of
pipe and the price for which it should be furnished was in
the contemplation of the parties to the combination at the
time of its formation, yet it was their intention, as it was the
purpose of the combination, to direct^ and. bj^ means of
such combination increase the price for which all contracts
for the delivery of pipe within the territory above described
should be made, and the latter result" was to be achieved by
abolishing all competition between the parties to the combi-
nation. The direct and immediate result of the combina-
tion was therefore necessarily a restraint upon interstate

commerce in respect of arti- [241] cles manufactured by
any of the parties to it to be transported beyond the State
in which they were made. The defendants by reason of
this combination and agreement could only send their goods
out of the State in which they were manufactured for sale

and delivery in another State, upon the terms and pursuant
to the provisions of such combination. As pertinently

asked by the court below, Avas not this a direct restraint

upon interstate commerce m those goods?

If dealers in any commodity agreed among themselves that

- any particular territory bounded by state lines should be fur-

nished with such commodity by certain members only of the

combination, and the others would abstain from business in

that territory, would not such agreeuu at be regarded as one

in restraint of interstate trade ? If the price of the commod-
ity were thereby enhanced, (as it natural^ would be,) the

character of the agreement would be still more clearly one in

restraint of trade. Is there any substantial ditference where,

by agreement among themselves, the parties choose one of

their number to make a bid for the supph' of the pipe for

delivery in another State, and agree that all the other bids

shall be for a larger sum, thus practically restricting all Ijut

the member agreed upon from any attempt to supi^ly the

demand for the pipe or to enter into competition for the busi-

ness? Does not an agreement or combination of that kind

restrain interstate trade, and when Congress has acted by the

passage of a statute like the one under consideration, does not

such a contract clearly violate that statute?

As has frequently been said, interstate commerce consists of
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intercourse and traffic between the citizens or inhabitants of

different States, and includes not only the transportation

of persons and property and the navigation of public waters

for that purpose, but also the purchase, sale and exchange of

commodities. Gloucester Ferry Go. v. Pennsylvania, 114

U. S. 196-203 ; Kidd v. Pearson, 128 U. S. 1, 20. If, there-

fore, an agreement or combination directly restrains not

aione the manufacture, but the purchase, sale or exchange of

the manufactured commodity among the several States, it ii

brought within the provisions of the statute. TJae power to

regulate [342] such commerce, that is, the power to pre-

scribe the rules by which it shall be governed is vested in

Congress, and when Congress has enacted a statute such as

the one in question, any agreement or combination which di-

rectly operates, not alone tipon the manufacture, but upon the

sale, transportation and delivery of an article of interstate

commerce, by preventing or restricting its sale, etc., thereby

regulates interstate commerce to that extent and to the same

extent trenches upon the power of the national legislature

and violates the statute. We think it plain that this contract

or combination effects that result.

The defendants allege, and it is true, that their business is

not like a factory manufacturing an article of a certain kind

for which there is at all times a demand, and which is manu-
factiired without any regard to a particular sale or for a par-

ticular customer. In this respect as in many others the busi-

ness differs radically from the sugar refiners. The business

of defendants is carried on by obtaining particular contracts

for the sale, transportation and delivery of iron pipe of a

certain description, quality and strength, differing in differ-

ent contracts as the intended use may differ. These contracts

are, generally speaking, obtained at a public letting, at which
there are mam^ competitors, and tlie contract bid for includes,

in its terms, the sale of the pipe and its delivery at the place

desired, the cost of transportation being included in the pur-

chase price of the pipe. The contract is one for the sale and
delivery of a certain kind of pipe, and it is not generally

essential to its performance that it should be manufactured

for that particular contract, although sometimes it may be.

If the successful bidder had on hand iron pipe of the kind
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specified, or if he could procure it by purchase, lie could in
most cases deliver such pipe in fulfilment of his contract just
the same as if he manufactured the pipe subsequently to the
making of the contract and for the specific purpose of its

performance. It is the sale and delivery, of a certain kind
and quality of pipe, and not the manufacture, which is the
material portion of the contract, and a sale for delivery be-
yond the State makes the transaction a part of interstate
commerce. Municipal corporations and gas, railroad and
water companies [243] are among the chief cubtomers for
the pipe, and when they desire the article they give notice of
the kind and quality, size, strength and purpose for which the
pipe is desired, and announce that they will receive proposals
for furnishing the same at the place indicated by them. Into
this contest (and irrespective of the reserved cities) the de-

fendants enter, not in truth as competitors, but under an
agreement or combination among themselves \vhich elimi-

nates all competition between them for the contract, and
permits one of their number to make his OA\'n bid and requires

the others to bid over him. In certain sections of the comi-

try the defendants would have, bj' reason of their situation,

such an advantage over all other competitors that there would
practically be no chance for any other than one of their num-
ber to .obtain the contract, unless the price bid was so

exorbitant as to give others not so favorably situated an

opportunity to snatch it from their hands. Under these

circumstances, the agreement or combination of the defend-

ants, entered into for that purpose and to directly obtain that

desired result, would inevitably and necessarily give to the

defendant, who was agreed upon among themselves to make

the lowest bid, the contract desired and at a higher price than

otherwise would have been obtained, and all the other parties

to the combination -O?ould, by virtue of its terms, be restricted

from an attempt to obtain the contract.

The combination thus had a direct, immediate and intended

relation to and effect upon the subsequent contract to sell and

deliver the pipe. It was to obtain that particular and specific

result that the combination was formed, and but for the

restriction the resulting high prices for the pipe would not

have been obtained. It is useless for the defendants to say
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they did not intend to regulate or affect interstate commerce,

They intended to make the very combination and agreement

wliich they in fact did make, and they must be held to have

intended (if in such case intention is of the least importance)

the necessary and direct result of their agreement.

The cases of Hophins v. United States, 171 U. S. 678, and

Anderson v. United States, 171 U. S. 604, are not relevant.

In the Hophins case it was held that the business of the mem-

[244:] bers of the Kansas City Live Stock Exchange was not

interstate commerce, and hence the act of Congress did not

aiJect them; while in the Anderson case it was held that

whether the members of the Traders' Live Stock Exchange

were or were not engaged in the business of interstate com-

merce, was immaterial, as the agreement proved was not in

restraint of trade, and did not regulate such commerce. It

Avas said that when it is seen that the agreement entered into

does not directly relate to and act upon and embrace inter-

state commerce, and that it Avas executed for another and

entirely different purpose, and that it was calculated to attain

it, the agreement would be upheld, if its effect upon that com-

merce were only indirect and incidental. The agreement

involved in that case was held to be of such a character. The
case we have here is of an entirely different nature, and is not

covered or affected by the decisions cited.

It is also urged that as but one contract would be awarded

for the work proposed at any place, and therefore only one

person would secure it by virtue of being the lowest bidder,

the selection by defendants of one of their number to make
the lowest bid as among themselves could not operate as any

restraint of trade; that the combination or agreement oper-

ated only to make a selection of that one who should have the

contract by being the lowest bidder, and it did not in the most
remote degree itself limit the number or extent of contracts,

and therefore could not operate to restrain interstate trade.

This takes no heed of the purpose and effect of the combina-

tion to restrain the action of the parties to it so that there

shall be no competition among them to obtain the contract for

themselves.

We have no doubt that where the direct and immediate

effect of a contract or combination among particular dealers
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in a commodity is to destroy competition between them and
others, so that the parties to the contract or combination may
obtain increased prices for themselves, such contract or com-
bination amounts to a restraint of trade in the commodity,
even though contracts to buy such commodity at the enhanced
price are continually being made. Total suppression of the
[34o] trade in the commodity is not necessary in order to ren-
der the combination one in restraint of trade. It is the effect
of the combination in limiting and restricting the right of
each of the members to transact business in the ordinary way,
as well as its effect upon the volume or extent of the dealing
in the commodity, that is regarded. All the facts and circum-
stances are, however, to be considered in order to determine
the fundamental question—whether the necessary effect of the
combination is to restrain interstate commerce.

If iron pipe cost one hundred dollars a ton instead of the
prices which the record shows were paid for it, no one, we
think, would contend that the trade in it would amount to as

much as if the lower prices prevailed. The higher price

would operate as a direct restraint upon the trade, and there-

fore any contract or combination which enhanced the price

might in some degree restrain the trade in the article. It is

not material that the combination did not prevent the letting

of any particular contract. Such was not its purpose. On
the contrary, the more contracts to be let the better for the

combination. It was formed not for the object of preventing

the letting of contracts, but to restrain the parties to it from
competing for contracts, and thereby to enhance the prices to

be obtained for the pipe dealt in by those parties. And when
by reason of the combination a particular contract may have

been obtained for one of the parties thereto, but at a higher

price than would otherwise have been paid, the charge that

the combination was one in restraint of trade is not answered

by the statement that the particular contract was in truth

obtained and not prevented. The parties to such a combina-

tion might realize more profit by the higher prices they would

secure than they could earn by doing more work at a much
less price. The question is as to the effect of such combina-

tion upon the trade in the article, and if that effect be to
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destroy competition and thus advance the price, the combina-

tion is one in restraint of trade.

Decisions regarding the validity of taxation by or under

state authority, involving sometimes the question of the point

of time that an article intended for transportation beyond the

[246] State ceases to be governed exclusively by the domestic

law and begins to be governed and protected by the national

law of commercial regulation, are not of very close applica-

tion here. The commodity may not have commenced its

journey and so may still be completely within the jurisdiction

of the State for purposes of state taxation, and yet at that

same time the commodity may have been sold for delivery in

another State. Any combination among dealers in that kind

of commoditj', Avhich in its direct and immediate effect, fore-

closes all competition and enhances the purchase price for

which such commodity would otherwise be delivered at its

destination in another State, would in our opinion be one in

restraint of trade or commerce among the States, even though
the article to be transported and delivered in another State

were still taxable at its place of manufacture.

It is said that a particular business must be distinguished

from its mere subjects, and from the instruments by which
the business is carried on ; that in most cases of a large manu-
facturing company it could only be carried on by shipping
products from one State to another, and that the business of

such an establishment would be related to interstate com-
merce only incidentally and indirectly. This proposition we
are not called upon to deny. It is not, however, relevant.

Where the contract is for the sale of the article and for its

delivery in another State, the transaction is one of interstate

commerce, although the vendor may have also agreed to

manufacture it in order to fulfil his contract of sale. In such
case a combination of this character would be properly called
a combination, in restraint of interstate commerce, and not
one relating only to manufacture.

It is almost needless to add that we do not hold that every
private enterprise which may be carried on chiefly or in part
by means of interstate shipments is therefore to be regarded
as so related to interstate commerce as to come within the
regulating power of Congress. Such enterprises may be of

Digitized by Microsoft®



ADDYSTON PIPE AND STEEL 00. V. UNITED STATES. 1041

Opinion of the Court,

the same nature as the manufacturing of refined sugar in the
Knight case—that is, the parties may be engaged as manu-
facturers of a commodity which they thereafter intend at
[3471 some time to sell, and possibly to sell in another State;
but such sale we have already held is an incident to and not
the direct result of the manufacture, and so is not a regula-
tion of or an illegal interference with interstate commerce.
That principle is not affected by anything herein decided.
The views above expressed lead generally to an affirmance

of the judgment of the Court of Appeals. In one aspect,
however, that judgment is too broad in its terms—the in-

junction is too absolute in its directions—as it may be con-
strued as applying equally to commerce wholly within a
State as well as to that which is interstate or international
only. This was probably an inadvertence merely. Although
the jurisdiction of Congress over commerce among the States
is full and complete, it is not questioned that it has none over
that which is wholly within a State, and therefore none over

combinations or agreements so far as they relate to a restraint

of such trade or commerce. It does not acquire any jurisdic-

tion over that part of a combination or agreement which
relates to commerce wholly within a State, by reason of the

fact that the combination also covers and regulates commerce
which is interstate. The latter it can regulate, while the for-

mer is subject' alone to the jurisdiction of the State. The
combination herein described covers both commerce which is

wholly within a State and also that which is interstate.

In regard to such of these defendants as might reside and

carry on business in the same State where the pipe provided

for in any particular contract was to be delivered, the sale,

transportation and delivery of the pipe by them under that

contract would be a transaction wholly within the State, and

the statute would not be applicable to them in that case.

They might make any combination they chose with reference

to the proposed contract, although it should happen that some

non-resident of the State eventually obtained it.

The fact that the proposal called for the delivery of pipe

in the same State where some of the defendants resided and

carried on their business would be sufficient, so far as the act

11808—vol. 1—06 M 66

Digitized by Microsoft®



1042 175 UNITED STATES EEPOETS, 248.

Opinion of the Court.

of Congress is concerned, to permit those defendants to com-

bine as they might choose, in regard to the proposed contract

[248] for the delivery of the pipe, and that right would not

be affected by the fact that the contract might be subse-

quently awarded to some one outside the State as the lowest

bidder. In brief, their right to combine in regard to a pro-

posal for pipe deliverable in their own State could not be

reached by the Federal power derived from the c&mmerce
clause in the Constitution.

To the extent that the present decree includes in its scope

the enjoining of defendants thus situated from combining in

regard to contracts for selling pipe in their own State, it is

modified, and limited to that portion of the combination or

agreement which is interstate in its character. As thus modi-

fied, the decree is

Affirmed,.
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ABATEMENT. See Statutes, 70.

ACQUISITION OF PROPERTY. ,SVe Combinations, etc., 140-143.

ACTIONS AND DEPENSES^

I. Actions.

1. By private parties.

1. Private Individual can not Sue in Equity under the Statute

—

Remedy at Law.—Tlie act " to protect trade and commerce
against unlawful restraints and monopolies" (act Cong.
July 2, 1890) confers no right upon a private individual to

sue in equity for the restraint of the acts forbidden by such
statute, an action at law for damages being the only remedy
provided for private persons, and the right to bring suits

in equity being \'ested in the district attorneys of the United
States. Pidcncl- v. Harrington. 64 F.. 821. 1

—

377
2. Remedy, Action for Damages—No Recourse in Equity.—The

Anti-Trust Law of Jul.v 2, 1890. does not authorize a court

of equity to entertain a bill by a private partj' to enforce its

provisions, his remedy being by an action at law for damages.

Southern Ind. E.rp. Co. v. V. S. Bxp. Co., 88 F., 659. 1—862

3. A municipal corporation engaged in operating water, light-

ing, or similar plants, from which a revenue is derived, is,

in relation to such matters, a business corporation and may
maintain an action under section 7 of the Anti-Trust Act of

July 2, 1890 (26 Stat, 210), for injury to its "business" by

reason of a combination or conspiracy in restraint of inter-

state trade or commerce made unlawful by such act. Giiy

of Atlanta v. Chattanooga Foundry d PipeworJcs, 127 F., 23.

2—299

4. Bringing in Nonresidents.—The authority given by section 5 of

•the act of July 2, 1890 (26 Stat., 209), to bring in nonresi-

dents of the district can not be availed of in private suits,

and the court can acquire no jurisdiction over them. Oreer,

Mills & Co. V. Stoller, 77 F., 1. 1—620

1043
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2. By parties to the combination.

5. Members of the Kansas City Live Stock Exchange can not en-

join the board of directors of that exchange, under the Anti-

Trust Law of 1890, from enforcing against them certain by-

laws of the association claimed to be illegal and In violation

of that act. Greer, Mills & Co. v. Stoller, 77 F., 1. 1—620
G. Where a member of a voluntary association has been suspended

by the directors for nonpayment of a fine for violation of the

byrlaws, his action to be restored to the privileges of mem-
bership is founded upon the contract between himself and

the association, which he must either accept in its entirety

or repudiate. He does not occupy the position of a stranger

injured by the acts of co-trespassers. 7&.

7. May Maintain Action to Set Aside Unlawful Transfer of Prop-

erty.—A minority stockholder in a corporation may main-

tain a suit in equity in behalf of himself and all other stock-

holders similarly situated to set aside an alleged unlawful

transfer of the property of the corporation in pursuance of a

conspiracy between its officers and the transferee in restraint

of trade and commerce, where it is alleged that the corpora-

tion, on demand, has refused to bring such suit. Metoalf v.

Amer. School-Furniture Go., 108 F., 909. 2—75
8. Same—Multifariousness.—A bill for such relief which also seeks

the recovery of treble damages under the Anti-Trust Act of

July 2, 1890, is multifarious, since such damages are only

recoverable in an action at law by the plaintiff as an indi-

vidual, and not as a stockholder, while the equitable relief

prayed for is in behalf of the corporation, and, if granted,

would inure to the benefit of all the stockholders. It).

9. Wo Eight of Action Against Trust to Recover Damages.—Section

7 of the Anti-Trust Act (26 Stat., 209), giving to any person
injured by any other person or corporation by reason of any-

- thing forbidden in the act the right to recover treble dam-
ages, does not authorize an action against an alleged trust

corporation, by one who was a party to its organization and
a stockholder therein, to recover damages resulting from the
enforcement by defendant of rights given it by the alleged

unlawful agreement. Bisliop v. Amer. Preservers Co., 105 F.,

845. 2-51
10. Member of a Combination in Violation of Anti-Trust law may

Maintain Suit to Enjoin Infringement of Patent Owned
by Complainant.—That a complainant is a member of a com-
bination in violation of the Anti-Trust Law of July 2, 1890
(26 Stat., 209), does not give third persons the right to in-

fringe a patent of which complainant is owner, nor preclude
complainant from maintaining a suit in equity to enjoin
such infringement. General Electric Co. v. Wise, 119 F., 922.

2—205
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11. Recovery on Collateral Contract.—The act of July 2, 1890, sec-

tion 1 (26 Stat, 209), linown as the "Sherman Anti-Trust
Act," does not invalidate, or prevent a recovery for the

breach of a collateral contract for the manufacture and sale

of goods by a member of a combination formed for the pur-

pose of restraining interstate trade in such goods. Hadley
Dean Plate Glass Co. v. Highland Glass Co., 143 F., 242.

2—995
See also Jayne v. Loder, 149 F., 22.

3. By illegal com'binations.

12. Can not Enforce Illegal Contract.—An illegal combination or

trust can not resort to equity to enforce a contract or sale

calculated to perpetuate the illegal features of the combi-

nation. Amer. Biscuit & Mfg. Go. v. Klotg, 44 F., 721. 1—

2

13. May Recover on Collateral Contracts the Price of Goods Sold.—

A

violation of the Sherman Anti-Trust Act of July 2, 1890 (26

Stat, 209), by the formation of a combination in restraint

of trade, by which a penalty is incurred under the statute,

does not preclude the company thus illegally formed from

recovering on collateral contracts for the purchase price of

goods. Connolly v. Union Sewer Pipe Co., 184 U. S., 540.

2—118
14. Same.—Nor does the illegality, at common law, of such a com-

hination formed by corporations and persons in restraint of

trade, preclude it from recovering the purchase price of goods

sold in the course of business. lb.

4. By the United States.

15. The right to bring suits in equity for violations of the Anti-

Trust Act of July 2, 1890, is vested in the district attorneys

of the United States. Pidcock v. Harrington, 64 F., 821.

1—377

16. The right to bring suits for injunction under section 4 of the

act of July 2, 1890 (26 Stat, 209), is limited to suits insti-

tuted on behalf of the Government. Greer, Mills & Co. v.

Stoller, 77 F., 1. 1—620

17. Same.—The only party entitled to maintain a bill of injunction

for an alleged breach of the Anti-Trust 'Act of 1890 is the

United States, by its district attorney, on the authority of

the Attorney-General. Gulf, C. & 8. F. Ry. Co. v. Miami S. 8.

Co., 86 F., 407. 1—823

18. The intention of the Anti-Trust Act of July 2, 1890 (26 Stat,

209), was to limit direct proceedings in equity to prevent

and restrain such violations of the Anti-Trust Act as cause

injury to the general public, or to all alike, merely from the

suppression of competition in trade and commerce among
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the several States and with foreign nations, to those insti-

tuted in the name of the United States, under section 4 of

the act, by district attorneys of the United States, acting

under the direction of the Attorney-General; thus securing

the enforcement of the act, so far as such direct proceedings

in equity are concerned, according to some uniform plan,

operative throughout the entire country. Minnesota v.

J\^ortherii. Secmities Co., 194 U. S., 48. 2—533

5. By States.

19. A State can not maintain an action in equity to restrain a

corporation from violating the provisions of the act of July

2, 1890, on the ground that such violations by decreasing

competition would depreciate the value of its puhlio lands

and enhance the cost of maintaining its public institutions,

the damages resulting from such violations being remote and

indirect and not such direct actual injury as is provided for

in section 7 of the act. Minnesota v. 'Northern Securities Oo.,

194 U. S., 48. 2—533
20. Municipal Corporation may Maintain Action for Damages

under Section 7, Act of 1890.—A municipal corporation en-

gaged in operating water, lighting, or similar plants, from
which a revenue is derived, is, in relation to such matters, a

business corporation, and may maintain an action under

section 7 of the Anti-Trust Act of .July 2. 1890 (26 Stat,

210), for injury to its "business" by reason of a combina-

tion or conspiracy in restraint of interstate trade or com-

merce made unlawful by such act. GUy of Atlanta v. Ghat-

taiiooya FoiiiuJry c{- Pipeirorks, 127 F., 23. 2—299

6. At com man laio—Damages.

21. Action for Damages Must Show that Plaintiff is Engaged in

Interstate Commerce.—An action to recover damages alleged

to hai-e been caused by acts done in violation of the Anti-

Trust Act (26 Stat, 209) can not be maintained when the

complaint fails to show that plaintiff is engaged in interstate

commerce, and no such showing is made by an averment
that plaintiff is engaged in " manufacturing' watch cases

throughout all the States of the United States and in foreign

countries." Duet>er Watch Gase Mfg. v. HowarrJ Watch,
etc., Go., 55 F., 851. 1—178

Case affirmed, 66 F., 6.37 (1—421).

22. Same—Must Show Intention to Control Market, or a Large Por-

tion of it.—An agreement by a number of manufacturers and
dealers in watch cases to fix an arbitrary price on their

goods, and not to sell the same to any persons buying watch
cases of plaintiff, is not in violation of the statute; and a
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complaint which, on the last analysis, avers only these facts,

without averring the absorption or the intention to absorb
or control the entire market, or a large part thereof, states
no cause of action.

/;,_

23. Action Alleged to be in Violation of the Statutes of a State and
of the United States Held to he Founded upon Act of July 2,

1890 (26 Stat., 290).—An action brought in the United
States Circuit Court for southern New York by a manufac-
turing company against competitors in various States, alleg-

ing the formation of a combination and an attempt to create
a monopoly, " in violation of the statutes of this State and
the United States," whereby plaintiff's business was injured,

and alleging the formation of the combination on and prior

to November 16, 1887, but that, after the passage of the act

of Congress of July 2, 1890, defendants ratified, renewed'
and confirmed their previous contracts, combinations, etc.,

and judgment being demanded for treble damages " under
and by. virtue of the statute." Held, that the action must
be deemed to be founded upon the said act of .luly 2, 1890.

Dnehcr Watcli Ca.^c llffi. Co. v. Hoinird Wafcli. etc.. Co.. 66
F., 637. 1^21

24. Same—A Cause of Action not Stated.—Where, in the above

action, complaint alleged that previous to November 16, 1887,

it sold all its goods to a great number of dealers " throughout

the United States and Canada ;
" that prior to that date de-

fendants had agreed with each other to maintain arbitrary

and fixed prices for their watch cases ; that, for the purpose

of compelling plaintiff to join witli them therein, defendants

on said date mutually agreed that they would not thereafter

sell any goods to persons who bovight or sold goods manu-

factured by plaintiff ; that they caused notice thereof to be

served upon the many dealers in such goods throughout the

United States and Canada, who had formerly dealt in

plaintiff's good.s, whereupon many of such dealers withdrew

their patronage from plaintiff; that after the passage of the

act of July 2, 1890, defendants ratified, renewed, and con-

firmed their previous agreements, and served notice of such

ratification upon all said dealers in plaintiff's goods, whereby

said dealers were compelled to refuse to purchase plaintiff's

watch eases. Held, that the complaint failed to state a

cause of action under the statutes. 11).

25. Same

—

Held, that no monopolizing or oomhination to monopo-

lize interstate commerce, contrary to the second section of

the act, was shown, for the reason that the allegations did

not preclude the inference that eiich defendant may have

sold his entire product in the State wliere it was manufac-

tured, li-
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26. Same

—

Held, that the contracts did not produce an unlawful

restraint of trade, under the first section, because the com-

bination and agreement to fix arbitrary prices did not ap-

pear to include all manufacturers of watch cases, but was
only a partial restraint in respect to an article not of prime

necessity, and therefore came within the recognized limits

of lawful contracts. 76.

27. Same

—

HeM, that the further agreement not to sell to customers

of plaintiff was a lawful means of enlarging and protecting

the business of the defendants. 7&.

Shipman, Cir. J., concurring, on the ground—
28. That the acts of the defendants, whether viewed as an attempt

to create a monopoly or as a contract in restraint of trade,

were not shown to concern interstate commerce, because

there were no allegations showing the residence of any
dealers who withdrew their patronage from complainant,

and it therefore did not directly appear that any of them
resided outside of the State where plaintiff's goods were
manufactured. IT).

Wallace, Cir., dissenting, on the ground—
29. That the allegations were sufficient to show that the attempts

to monopolize and restrain did operate upon interstate com-
merce. 76.

30. That, while the contracts might not be unlawful in themselves,

yet the purpose for which they were alleged to be made,
namely, to compel plaintiff to join in the agreement for fix-

ing arbitrary prices, and to injure and destroy its business

if it refused to do so, was oppressive and unjust, and ren-

dered the acts of defendants unlawful under both sections

of the statute. j'b.

31. The Only Remedy to Party other than the United States is a
Suit for Damages.—Under the act of July 2, 1890, entitled

"An act to protect trade and commerce against unlawful re-

straints and monopolies," the only remedy given to any
other party than the Government of the United States, is a
suit for threefold damages, costs, and attorney's fees. Gulf,
O. & 8. P. Ry. Go. V. Miami S. S. Co., 86 F., 407. 1

—

823
32. The only remedy of a private individual to restrain acts for-

bidden by the Anti-Trust Act of 1890 is an action at law for
damages. Pidcock v. Harrington, 64 F., 821. 1 377

33. The remedy of a private party under the Anti-Trust Act of 1890
is an action at law for damages. Southern Ind. Exp. Co. v.

V. S. Exp. Co., 88 F., 659. 1—862
34. By Direct Action.—A recovery of the treble damages authorized

by the Sherman Anti-Trust Act of July 2, 1890, section 7 (26
Stat. L., 209, chap. 647), in ease of injury sustained by vio-

lation of the act, can be had only by direct action, and not
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by way of set-off in an action brought for the price of goods
by a company illegally formed in violation of the act—espe-
cially when the State practice does not permit the set-ofC of
unliquidated damages. Connolly v. Union Sewer Pipe Go.,
184U. S., 540. 2—118

35. Mnnicipal Corporation may Maintin Action for Damages
under Section 7, Act of 1890.—A municipal corporation en-
gaged in operating water, lighting, or similar plants, from
which a revenue is derived, is, in relation to such matters, a
business corporation, and may maintain an action under
section 7 of the Anti-Trust Act of July 2, 1890 (26 Stat,
210), for injury to its "business" by reason of a combina-
tion or conspiracy in restraint of interstate trade or com-
merce made unlawful by such act. City of Atlanta v. Ghat-
twnooga Foundry d- Pipeivorks, 127 F., 23. 2^299

36. Statutory limitations Governed by the Laws of the State in
which Action is brought.—^An action under section 7 of
the Anti-Trust Act of July 2, 1890 (26 Stat, 209), providing
that " any person who shall be injured in his business or
property by any other person or corporation by reason of
anything forbidden or declared to be unlawful by this act may
sue therefor in any circuit court of the United States,
* * * and shall recover threefold the damages by him
sustained," is not an action for a, penalty or forfeiture,
within section 1047, Revised Statutes, prescribing a limita-
tion of five years for a " suit or prosecution for any penalty
or forfeiture, pecuniary or otherwise, accruing under the
laws of the United States," but one for the enforcement of a
civil remedy for a private injury, compensatory in its pur-

pose and effect, the recovery permitted in excess of damages
actually sustained being in the nature of exemplary damages,
which does not change the nature of the action, and such
action is governed as to limitation by the statutes of the

State in which it is brought. Gity of Atlanta v. Ghattanooga
Foundry and Pipe Co., 101 F., 900. 2—11

Affirmed by Circuit Court of Appeals, 127 F., 23 (2—299).
The judgment of the circuit court was, however, reversed,

but upon other grounds—a construction of section 4470,

Tennessee Code.

Affirmed by Supreme Court (203 U. S., 390).

37. Same—Every Member of the Combination Liable for Damages.

—

Every member of an illegal combination in restraint of inter-

state trade or commerce in violation of the Anti-Trust Act is

liable for the damages resulting to the business or property

of a plaintiff by reason of such combination, and it is imma-
terial that there were no direct contract relations between

plaintiff and defendant. Gity of Atlmita v. Ghattanooga

Foundry and Pipe Works, 127 F., 23. 2—299
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38. Same—Measure of Recovery for Injury to Business.—If the ef-

fect of an illegal combination between manufacturers to

prevent competition in the sale of a commodity which is a

subject of interstate commerce be to enhance the price of

such commodity to a purchaser, he is entitled to recover the

difference between the price paid and the reasonable price

under natural competitive conditions, as an injury to his

business, whether such business is interstate or not, provided

the transaction by which the purchase was made was in-

terstate. 76.

39. Conspiring to Injure Another in Business—Mailing Printed

Circulars.—The action of an association of manufacturers in

adopting a resolution denouncing a dealer in the product

they manufactured, who bought and shipped such product

to customers in other States and foreign countries, and in

printing such resolution in circulars, and mailing the same to

other manufacturers and customers of the dealer, whereby
his business was injured, constituted an illegal combination

or conspiracy in restraint of interstate and foreign commerce,

and gives the person injured a right of action in a circuit

court of the United States, under the Anti-Trust Law of

1890, to recover the damages sustained. 6-ihis v. McNeeXey,

W2 v., 5<.n. 2—25
Verdict for defendant directed, 107 F., 210 (2—71), but

Reversed by Circuit Court of Appeals, 118 F., 120 (2—194).

40. Complaint Fatally Defective where it Fails to Show that Plain-

tiff Suffered Damage.—A complaint in a civil action, based

on the Anti-Trust Law of 1.S90. alleging an illegal combina-

tion liy defendants in restraint of trade, is fatallj' defective

where it fails to show that plaintifC has suffered damage by
reason of such combination. 76.

41. Treble damages are recoverable under the Anti-Trust Act of

1890 only in an action at law by the plaintiff as an indi-

vidual and not as a stockholder in a corporation violating

that act. iletvalf v. Aiiicr. Hcliool Fiiniitiire Co., 108 F.,

909. 2—75
42. Where Manufacturer Refused to Sell because Complainant

was not a Member of Trust Association.—A dealer in tiles,

mantels, and grates in San Francisco, to whom a manufac-
turer in another State refused to sell tiles on the sole

ground that he was not a member of an association to

which he belonged, which association sought to control the

output and regulate the prices thereof in California and
adjoining States, Held, entitled to damages under section 7

of the Anti-Trust Act of 1890. Montague v. Lonry. 115 F.,

27. 2—112
Affirmed, 193 U. S., 38 (2—327).
,SVe also Bishop v. Amer. Preservers Co., 105 F., 845. 2—51
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7. Equity—Injunciiovs, etc.

43. Private Individuals no Remedy in Equity under the Statute.—
The Anti-Trust Act of .Tiily 2, 1890, confers no right upon
private individuals to sue in equity for the restraint of acts
forbidden by that statute. PirJcooJc v. Harrington, 64 F.,

821. 1—377
44. Private Party no Remedy in Equity.—The Anti-Trust Act of

July 2, 1890, does not authorize a court of equity to enter-
tain a bill by a private party to enforce its provisions.
Sotitlierii Iinl. Exp. Go. v. U. .S'. E:rp. Co., ,S8 F., 6.59.

1—862
45. The right to bring suits for injunction under section 4 of the

act of July 2. 1890 (26 Stat, 209), is limited to suits instituted

on behalf of the Government. Ch'eer, Mills & Go. v. StoUer,
77 F., 1. 1—620

46. The only party entitled to maintain a bill of injunction for an
alleged breach of the act of July 2, 1890 (26 Stat, 209), is

the United States, by its district attorney, on the authority

of the Attorney-General. Gulf G. d- 8. F. Ry. Go. v. Miami
S. 8: Go.. 86 F., 407. 1—824

47. Suit Enjoining Infringement Maintainable by Owner of Patent
though Member of Illegal Combination.—Complainant,

though a member of a combination in violation of the Anti-

Trust Law of July 2, 1890, can maintain a suit in equity to

enjoin an infringement of a patent owned by him. General

Electric Go. v. Wise, 119 F., 922. 2—205

8. Purchases from, or services rendered by, illegal corporations.

48. Can not Retain Goods and Recover Price Paid.—One purchas-

ing liquors from an illegal combination of distillers, which

controls the market and prices, though impelled thereto by

business needs and policy, enters into the contract voluntar-

ily, and can not retain the goods, and recover the price paid,

or any part of it, either on the ground that the combination

was illegal, or the price excessive. 77 Fed., 700, affirmed.

Dennehy v. MCNuUa. 86 F., 825. 1—855

49. Rebate vouchers issued by a distilling company to customers, hj

which it promised to refund a certain- sum per gallon on

their purchases at the end of six months, on condition of

their purchasing exclusively from the company during that

time, can not be enforced, either at law or in equity, where

the condition has not been performed, though such condition

be illegal, as in restraint of trade : there being no other con-

sideration for the promise. 77 Fed., 700, afHrmed. /&.
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50. Must Pay Keasonable Value of Services—Towage.—One who re-

quests and accepts the services of a tug for towage purposes

can not escape paying the reasonable value of the services

rendered on the ground that the tug owners are members of

an association which is Illegal under the act of July 2, 1890,

relating to trusts and monopolies. The Charles E. Wise-

wall, 74 F., 802. 1—608

Affirmed, 86 F., 671 (1-850).

9. Patents—Actions for infringement.

51. Third Party can not Enjoin Combination from Bringing Suit

for Infringement of its Patents.—The fact that a corporation

owning letters patent upon a particular kind of machinery

has entered into a combination with other manufacturers

thereof to secure a monopoly in its manufacture and sale,

and to that end has acquired all the rights of other manu-
facturers for the exclusive sale and manufacture of such

machines under patents, will not entitle a stranger to the

combination to enjoin the corporation from bringing any

suits for infringement again'st him or his customers. Strait

V. National Harrow Co., 51 F., 819. 1—52
See also National Folding Box & Paper Go. v. BoJ)ertson, 99 F.,

985 (2^) ; and Otis Elevator Co. v. Geiger, 107 F., 131

(2—66).

52. Owner of Patent, though Member of Illegal Combination, can

Maintain Action for Infringement.—That a complainant is a

member of a combination in violation of the Anti-Trust Law
of July 2, 1890, does not give third persons the right to in-

fringe a patent of which he, the complainant, Is owner, nor

preclude complainant from maintaining a suit in equity to

enjoin such infringement. General Electric Go. v. Wise,

119 F., 922. 2—205

'

53. Combination Organized to Receive Assignments of Patents can

not Maintain Action for Infringement against Assignor.

—

A combination among manufacturers of spring-tooth har-

rows, whereby a corporation, organized for the purpose, be-

comes the assignee of all patents owned by the various man-
ufacturers, and executes licenses to them, so as to control

the entire business and enhance prices, is void both as to the
assignments and licenses, so that the corporation can not
maintain a suit against one of its assignors who violates the
agreement, for infringement. National Harrow Co. v.

Hench., 84 F., 226. 1—7-10

See also National Harrow Co. v. Quick,, 67 F., 130 (1

—

443).
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10. Generally.

54. What must be Shown.—To vitiate a combination, such as the

Anti-Trust Act condemns, it need not be shown that the com-
bination, in fact, results, or will result, in a total suppres-

sion of trade or in a complete monopoly, but it is only essen-

tial to show that by its necessary operation it tends to re-

strain interstate or international trade or commerce, or tends

to create a monopoly in such trade or commerce, and to de-

prive the public of the advantages that flow from free compe-
tition. Northern Securities Co. v. United States, 193 U. S.,

197. (Harlan, Brown, McKenna, Day.) 2—340

65. Same.—In order to maintain this suit the Government is not

obliged to show that the agreement in question was entered

into for the purpose of restraining trade or commerce, if

such restraint is its necessary eifect. U. S. v. Trans-Mo. Ft.

Assn., 106 U. S., 290. 1—^49
See also Pleading and Practice.

56. A suit brought by the Attorney-General of the United States to

declare the Northern Securities Co. combination illegal under

the act of July 2, 1890, is not an interference with the con-

trol of the States under which the railroad companies and

the holding company were, respectively, organized. Northern

Securities Co. v. United States, 193 TJ. S., 197 (Brewer,

concurring )

.

2—342

57. No Right of Action Growing out of Suits against Plaintiff

which have not been Decided.—The Anti-Trust Act of July 2,

1890 (26 Stat, 209), which gives a right of action to any

person injured by acts in violation of its provisions, does not

authorize suit where the only cause of action is the bringing

of two suits which have not been decided. Bisliop v. Amer.

Preservers' Co., 51 P., 272. • 1—49

See also Indictments.

11. Deeenses.

1. Indeflniteness, duplicity.

58. Indeflniteness.—In an action by a corporation for the infringe-

ment of elevator patents, an answer alleging as a defense

that the plaintiff is an unlawful combination in restraint of

trade and in violation of the Sherman Anti-Trust Law (26

Stat., 209), but which fails to state who are in the combina-

tion in the agreement characterized as unlawful, and does

not disclose fully and in detail that the combination was en-

tered into after the act took effect, and all the facts neces-

sary to show its illegality, is insufficient for indeiiniteness.

Otis Elevator Go. v. Geiger, 107 F., 131. 2—66
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II. Defenses— Continued.

59. Duplicity.—A declaration in an action brought under section 7

of ttie Slierman Anti-Trust Act (act July 2, 1890, o. 647, 2G

Stat., 210) to recover damages for a violation of section 1

of the act, which alleges in a single count that defe'ndant en-

tered into a " contract, combination, and conspiracy " in re-

straint of trade, is bad for duplicity. Rice v. StOMclard Oil

Co.. 1.01 F., 401. 2—633

60. Same.—The Anti-Trust Act of 1890 lualces a distinction between

a contract and a combination or conspiracy in restraint of

trade. lb-

JIULTIFABIOUSNESS. ^Vc PLEADING AND PRACTICE.

2. Contract hi violat-ion of Anti-Trust Act, or of an act of Congress.

61. The defense that a contract is in violation of the act of Con-

gress of July 2, 1890 (26 Stat, 209), to protect trade and

commerce against unlawful restraints and monopolies, which

malses illegal every contract violative of its provisions, may
be set up by a private individual when sued thereon, and, if

proved, constitutes a good defense to the action. Bement v.

National Harrow Co., 186 U. S., 70. 2—170
62. Same.—Anyone sued upon a contract may set up as a defense

that it is a violation of an act of Congress. 76. (169)

3. Illegal coinhinalion—Purchases from, services.

63. Payment for Services can not be Avoided because Performed by
a Trust—Towage.—One who requests and accepts the serv-

ices of a tug for towage purposes can not escape paying the

reasonable value of the services rendered on the ground
tlint the tug owners are members of an association which is

illegal under the act of July 2, 1890, relating to trusts and
monopolies. The Charles E. Wisewall, 74 F., 802. 1—608

Afi3rmed, 86 F., 671 (1-850).

64. Payment of Note for Goods Purchased can not be Avoided be-

cause Bought from a Trust.—A note made for a balance due
on goods bought from a corporation can not be avoided

merely because the latter is a trust organized to create and
carry out restrictions in trade contrary to the Anti-Trust

Act of .July 2, 1890, as that only covers contracts which are

themselves in restraint of trade, and does not affect those

which ' merely indirectly, remotely, incidentally, or collat-

erally regulate, to a greater or less degree, interstate com-
merce between the States." Onion Sewer-Pipc Go. v. Con-
nelly, 99 F., 354. 2_1

Affirmed, 184 U. S., 540 (2—118).

.See also Dennehy v. McNulta, 86 F., 825 (1—885).
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65. A contract for the sale of merchandise is not rendered illegal
by the fact that the selling corporation is a trust or mo-
nopoly organized in violation of law, eittier Federal or State;
the contract of sale being collateral and having no direct
relation to the unlawful scheme or combination. Chicin/o
Wall I'dpcr J////,v V. (Iciieivl I'uiivr Co., 147 F., 491. 2 1027

See also Coiitiiiciital Wall I'aper Co. v. /,r,r(.s Voiglit d Noii.^

Co.. 148 F., !)40.

66. Recovery on Collateral Contract by Member of Combination in
Restraint of Interstate Trade.—The act of July 2, 1890, sec-
tion 1 (l'(; Stat, 209) does not invalidate or prevent a recov-
ery for the breach of a collateral contract for the manufac-
ture and sale of goods by a member of a combination formed
for the puriH)se of restraining interstate trade in such goods.
HaiUeii Dean Plate (Jlass Co. v. Highland r//«.s-.v Co.. 148 F.,

-^-- 2—995
';. I'atCHt.-i—Illefial foiiihiiiatioii.

67. Infringement of Patent^No Defense that the Owner is an
Illegal Corporation under Anti-Trust law.—The fact that
tlie owner of a patent is ,i corporation alleged to have been
formed in violation of the Anti-Trust Law, and that the
patent is alleged to have been assigned to it in furtherance
of the illegal purpose to create a monopoly and control the

price of an article of connnerce. is not available to an in-

fringer of such patent to defeat a suit for the infringement.

XutioiHil Folding-Bo.r d- Paper Co. v. Rolicitxon, 99 F., 98.5.

2—4
68. Same.—In an action l)y a corpor.ition for the infringement of

elevator patents, a private defendant was not entitled to

urge as a defense that plaintifC was a corporation organized

merely for the purpose of holding the legal title to various

elevator patents alleging to have been infringed, for the pur-

pose of controlling sales .md enhancing prices of elevators

and apparatus, without itself engaging in the manufacture

and sale of such appliances, in violation of the Sherman
Anti-Trust Law (26 Stat, 209), since until the United States

has acted and sought to prosecute the plaintifl: for violation

of such act an infringer of the plaintiff's patent will not be

permitted to raise such issue as a defense thereto. Oiin

Elerator Co. v. Geiyei; 107 F., 131. 2—66

69. Infringement Suit can not be Maintained by Combination of

Patent Owners against Assignor.—A combination among

manufacturers of spring-tooth harrows, whereby a corpora-

tion, organized for the purpose, becomes the assignee of all

patents owned by the various manufacturers, and executes

licenses to them, so as to control the entire business and en-
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hance prices, is void botb as to the assignments and licenses,

so that the corporation can not maintain a suit against one

of its assignors who violates the agreement, for infringe-

ment. Natmml Harrow Go. v. Heiwh, 84 F., 226. 1—746

See also National Earroio Go. v. Quiclc, 67 F., 130 (1—443) ;

and Actions and Defenses 51-53.

5. Agreement not to engage in business.

70. Suit to enforce.—In a suit to enjoin a defendant from violating

a contract by which for a valuable consideration he cove-

nanted not to engage in business for himself or another in

competition with that of complainant for a term of years,

and to enjoin a codefendant from employing his services in

a competing business, it is no defense that his codefendant

hired him in ignorance of the contract, and will suffer dam-
age if deprived of his services. A. Booth & Co. v. Davis,

127 F., 875. 2—319
Affirmed, 131 F., 31 (2-526).

See also Robinson v. Suhurhan Brick Co., 127 F., 804 (2—312).

6. Oenerally.

71. That Combination has not been Injurious to the Public.—It is

no defense to a suit to dissolve a combination as illegal,

under the Anti-trust Law, that it has not been productive of
Injury to the piiblic or even that it has been beneficial, by
enabling the combination to compete for business in a wider
field. XJ. S. V. Chesapeake & 0. Fuel Co., 105 F., 93. 2—34

Affirmed, 115 F., 610 (2—151).
72. That Combination is in the Form of a Corporation or Holding

Company.—The fact that the purpose of an illegal combina-
between stoclcholders of two railroad companies operat-
ing parallel and competing interstate lines, to secure unity
of interest and control of such companies, and to prevent
competition, has been accomplished by the formation of a
corporation which has acquired the ownership of a majority
of the stock of each of the companies, can not be urged to
defeat a suit by the United States to restrain the exercise of
the power so illegally acquired by the corporation through
such combination, as imposing a restraint upon interstate
commerce in violation of the Anti-Trust Law (act July 2.

1890, 26 Stat, 209). V. S. v. Northern Securities Co 120 F
^21- '

2-215
73. Same—ftuestions of Benefit to the Public—Public Policy.—

Where the effect of a combination is to directly prevent com-
petition between two parallel and naturally competing lines
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of railroad engaged in interstate business, it is in restraint

of interstate commerce, and a violation of tlie Anti-Trust

Act (act July 2, 1890. 2(1 Stat., 200), and the court, in a suit

to enjoin it as sucb, can not consider the question whether

the combination may not be of greater benefit to the public

than competition would be ; that being a question of public

policy, to be determined by Congress. 76.

Affirmed, 193 U. S., 197 (2—338).

74. The pendency of a suit in a court can not - be pleaded in

abatement of an action in a circuit court of the United

States to recover treble damages under section 7 of the

Anti-Trust Act of July 2, 1890 (26 Stat, 210), since the

State court is without jurisdiction to enforce the remedy

given by said section, and therefore the same case can not

be depending in both courts. Loeice v. Laiclor, 130 F., 633.

2—.563

AGREEMENTS NOT TO ENGAGE IN BUSINESS. See Actions

AND Defenses, 70 ; Combinations, etc., 152-159.

AGREEMENTS NOT TO COMPETE IN BIDDING. See Combina-

tions, ETC., 39-52.

ALLEGATIONS AND PROOF. See Pleading and Peactice, 12-15.

ANTICIPATED PROFITS. -See Damages, 3.

APPEAL. Sec Coukts, 23, 36, 38, 40, 42, 43.

APPORTIONMENT, DIVISION, OR RESTRICTION OF TERRI-

TORY. See Combinations, etc., 39, 136, 137, 166.

ATTACHMENT.
Grounds for Dissolution—Prior Attachment in State Court.

—

Where the State statute provides for successive attachments

of the same property, a prior attachment in a State court

affords no ground for the discharge of an attachment in a

Federal court. Loice v. Laivlor, 130 F., 633. 2-563

ATTORNEY-GENERAL. See Actions and Defenses, 17, 18, 55;

Parties, 7.

ATTORNEY'S FEES. See Costs.

AVOIDANCE OF PAYMENT. See Actions and Defenses, 63, 64.

BAILMENT. See Sale, 4.

BIDDING, AGREEMENTS NOT TO COMPETE. See Combina-

tions, etc., 39-52.

11808—vol 1—06 M 67
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BILL. See Equity, 2, 4 ; Pleading and Practice, 1, 2, 6-9, 15-17, 19, 20.

BOOKSELLERS. See Combinations, etc., 28, 96.

BOYCOTT, ^ee Combinations, etc., 124, 213.

BURDEN OE PROOF. See Evidence, 3, 4.

CARRIERS.
1. Common Carriers Not Included Within the Statute.—It was not

the intention of Congress to include common carriers sub-

ject to the act of February 4, 1887, within the provisions of

the act of July 2, 1890, which is a special statute, relating

to combinations In the form of trusts and conspiracies in

restraint of trade. V. S. v. Trans-Mo. Ft. Assn., 53 F., 440.

Case reversed, 166 U. S., 290 (1—048). 1—80

2. May Demand Prepayment of Freight from One Connecting Car-

rier and Not from Another.—A common carrier engaged in

interstate commerce may at common law, and under the in-

terstate commerce law, demand prepayment of freight

charges, when delivered to it by one connecting carrier, with-

out eYacting such prepayment when delivered by another

connecting carrier, and may advance freight charges to one

connecting carrier -n-ithout advancing such charges to an-

other connecting carrier. Guif, G. & S. F. Ry. Go. v. Miami

S. S. Co., 86 P., 407. 1—823

3. Same—Through Transportation—Joint Rates and Billing.

—

Such carrier may enter into a contract with one connecting

carrier for through transportation, through joint traffic,

through billing, and for the division of through rates, with-

out being obligated to enter into a similar contract with an-

other connecting carrier. 76.

4. Not Required to Receive Goods Without Prepayment of

Charges.—The rules of the common law do not require a

carrier to receive goods for carriage, either from a consignor

or a connecting carrier, without prepayment of its charges

if demanded,"nor to advance the charges of a connecting car-

rier from which it receives goods in the course of transpor-

tation ; nor can it be required to extend such credit or make
such advances to one connecting carrier because it does so to

another. Southern Ind. Exp. Go. v. O. S. Exp. Co., 88 F.,

659. 1—862
5. Same—Express Companies.—The interstate commerce act does

not apply to independent express companies not operating

railway lines. 76.

See also Combinations, etc.^ 100-111, 189-200.

CERTIORARI. See Courts, 48.

COAL. See Combinations, etc., 25-27, 59.
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COMBINATIONS, CONSPIRACIES, CONTRACTS, ETC., IN
RESTRAINT OF TRADE AND COMMERCE.

I. In General.

1. Distinction.

1. Distinction Between a Contract and a Combination or Con-
spiracy in Restraint of Trade.—Section 1 of the Anti-Trust
Act of July 2, 1890 (20 Stnt., 209), whicli declares illegal
" every contract, combination in the form of trust or other-
wise, or conspiracy in restraint of trade or commerce among
the several States or with foreign nations," makes a distinc-
tion between a contract and a combination or conspiracy in
restraint of trade. Rice v. Standard Oil Co., 134 F., 464.

2—633
2. Declaration which Made no such Distinction Bad for Duplicity.

—

A declaration in a suit based on section 7 (26 Stat, 2t0) to
recover damages resulting to plaintiff from a violation of
such provision, which alleges in a single count that defend-
ant entered into a " contract, combination, and conspiracy "

in restraint of trade, is liad for duplicity. /ft.

.?. LegaVitij—i/ou' determinate—TeH.

3. The test of the validity of contracts or combinations in re-

straint of trade is not the existence of .restriction upon com-
petition imposed thereby, but the reasonableness of that re-

striction under the facts and circumstances of each par-

ticular case. Public welfare is first considered, and, if the

contract or combination appears to have been made for a

just and honest purpose and the restraint upon trade is not

specially injurious to the public and is not greater than the

protection of the legitimate interests of the party in whose
favor the restraint is imposed reasonably requires, the con-

tract or combination is not illegal. Shiras, District Judge,

dissenting, on the ground that this rule is not applicable to

corporations charged with public duties. U. 8. v. Trans-Mo.

Ft. Assn., 58 F., 58. 1—186
Case reversed, 166 U. S., 290 (1—648).

4. Provisions Apply to all Contracts in Restraint—Not Merely to

ITnreasonable Restraints.—The prohibitory provisions of the

said act of July 2, 1890, apply to all contracts in restraint

of interstate or foreign trade or commerce without exception

or limitation, and are not confined to those in which the

restraint is unreasonable. U. »S'. v. Trans-Missouri Freight

Association, 166 U. S., 290. 1—649

5. Any restraint of interstate trade or commerce, if it be accom-

plished by a conspiracy, is unlawful. V. 8. v. Deds, 64 F.,

724. 1—322

G. In a suit to restrain alleged violations of the law of July 2,

1890. against trusts and monopolies affecting interstate com-
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merce, the existence of an illegal combination among the

defendants is to be determined not alone from what appears

on the face of the preamble, rules, and by-laws of their asso-

ciation, hut from the entire situation, and the practical work-

ing and 'results of their methods of doing business, as dis-

closed by the evidence. V. 8. v. Hopkins, 82 F., 529. 1—-725
7. The only question in each case where the validity of a contract

or combination under the law is involved is whether or not

its necessary effect is to restrain interstate commerce.

Chesapeake & 0. Fuel Go. v. U. S., 115 F., 610. 2—151
8. In determining whether or not a combination is in violation of

the Federal Anti-Trust Law, as in restraint of interstate

commerce, it is immaterial that such is not its ultimate ob-

ject, which is in most cases to increase the trade and profits

of the parties to such combination ; nor is it material to

ascertain what proportion the resulting restraint of inter-

state commerce bears to other results. The true inquiry is

whether it tends directly to appreciably restrain interstate

trade, and, if it does, it is within the statute, although such

effect may not be so considerable as its other effects. Ellis

V. Inman, Poulsen & Co., 131 F., 182. 2—57T

9. The test of the violation of the Anti-Trust Act of July 2, 1890

(26 Stat., 209), by a contract or combination is its effect upon
competition in commerce among the States. If its necessary

effect is to stifle or to directly and substantially restrict In-

terstate commerce, it falls under the ban of the law, but if

it promotes or only incidentally or indirectly restricts com-
petition, while its main purpose and chief elfect are to pro-

mote the business and increase the trade of the makers, it

is not denounced or avoided by that law. Phillips v. lola

Portland Cement Co., 125 F., 593. 2—284
10. To render a combination unlawful under the Anti-Trust Act of

1890 it need not be one which by its terms refers to inter-

state commerce, but it is sufficient if its purpose and effect

are necessarily to restrain interstate trade. Gilhs v. Me-
Neeley, 118 F., 120. 2—194

11. Act Includes every Combination which Directly and Substan-
tially Restricts Interstate Commerce.—The generality of the

language used in the Anti-Trust Act of 1890 (26 Stat, 209),
declaring illegal " every contract, combination, or conspiracy

in restraint of trade or commerce among the several States

or with foreign nations," indicates the purpose of Congress
to include in the prohibition every combination which
directly and substantially restricts interstate commerce,
whatever its form. V. S. v. NortJiern Securities Co., 120 F.,

721. 2—215
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12. Same—Applies to Interstate Carriers.—The Anti-Trust Act (act

July 2, 1890, 26 Stat, 209) applies to interstate carriers of

^ freight and passengers, and any contract or combination

which directly and substantially restricts the right of such

a carrier to fix its own rates independently of its natural

competitors places a direct restraint upon interstate com-

merce, in that it tends to prevent competition, and is in

violation of the act, vs-hether the rates actually fixed be

reasonable or unreasonable. lb.

Decree affirmed, 193 U. S., 197 (2—33S).
13. Same.—The act is not limited to restraints of interstate and

international trade or commerce that are unreasonable in

their nature, but embraces all direct restraints, reasonable

or unreasonable, imposed by any combination, conspiracy, or

monopoly upon such trade or commerce. V. S. v. 'Northern

Securities Co., 193 U. S., 197. 2—340

14. When the direct, immediate, and intended effect of a contract

or combination among dealers in a commodity is the en-

hancement of its price, it amounts to a restraint of trade in

the commodity, even though contracts to buy it at the en-

hanced price are being made. Addystmi Pipe & Steel Co.

V. United States, 175 U. S., 211. 1—1010

15. It does not matter that a combination embraces restraint of

trade within a single State if it also embraces and is

directed against commerce among the States. Stcift & Go.

V. United States, 196 U. S., 37."). 2—641

Sec also U. S. V. MacAndrncs d Forbes Co., 149 F., 824.

3. Contracts not enforceable.

16. Contracts that were in unreasonable restraint of trade at com-

mon law were not unlawful in the sense of being criminal, or

as giving rise to an action for damages to one prejudicially

affected thereby, but were simply void and not enforceable.

U. S. V. Addyston Pipe and Steel Co., 85 F., 271.
_

1—772

17. A contract made in pursuance of a combination of manufac-

turers seeking to restrict the production and keep up the

prices of wooden dishes throughout the country, whereby a

manufacturer was guarantied a certain sum as dividends on

his stock in the central company, in consideration of the

closing of his factory for a year, held to be contrary to pub-

public policy, and therefore unlawful, and not enforceable

bv the courts. Cravens v. Carter-Grume Co., 92 F., 479.
^ 1—983

18 Can not Enforce Sale of a Business Which was to Constitute

Part of ail Illegal Combination or Trust.—Defendant and his

partner sold their bakery business to complainant corpora-

tion, receiving payment in its stock, and defendant leased to

it the premises where the business was conducted and con-
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tracted to carry it on as the purchaser's agent, for a salary.

After operating under this arrangement for a time, he re-

pudiated the sale, resumed possession under the old firm

name, and refused to account to complainant. The bill was

bronglit to enjoin liiui from asserting a hostile claim, for an

accounting, and a receiver. Defendant, and his partner as

intervenor. tiled a cross-bill for rescission of the sale for

fraudulent representations, aiid tendered back the stock.

Complainant was practically a " trust," organized to mo-

nopolize the business, and had already secured control of 35

leading bakeries in 12 different States. Held, that, while a

case \^iis made for a receiver, ] lending litigation between

ordinary jiarties, the prayer would be denied, as equity

would not encoiirage a combination in restraint of trade,

and prob.-ibly illegal, under act of Cimgress, July 2, 1890, " to

protect trade and conuuerce against unlawful restraints and
monopolies," and act of Louisiana, .July .5, 1890, for the same
purpose. Amer. Biscuit & Mfg. Co. v. Elotz, 44 F.. 721.

1—2
19. A railroad company, belonging to an illegal combination in

violation of the Anti-Trust Law, can not invoke the aid of a

Federal court of equity for the protection of its fights

claimed under contracts which were the direct result and

evidence of such unlawful combination. Delaware, L. & W.
R. Go. V. Frank, 110 F., 689. 2—82

20. Illegal Condition as Consideration—Effect of Nonperformance.

—

Rebate vouchers issued by a distilling company to customers,

by which it promised to refund a certain sum per gallon on
their purcha.^es at the end of six months, on condition of

their purchasing exclusively from the company during that

time, can not be enforcoil, either at law or in equity, where
the condition has not been performed, though such condition

be illegal, as in restraint of trade, there being no other con-

sideration for the promise. 77 Fed.. 700, afflrnied. Dennehy
V. lIcKiilta, 86 F., 82.">. 1—855

-'/. What constitntr-s monoiioli-iiut. iiiilairfiil cotiiliiiialion, etc.

21. To constitute the offense of " monopolizing, or attempting to

monopolize." trade or commerce among the States, within
the meaning of section 2 of the Anti-Trust Act (jf 1890, it is

necessary to acquire, or attempt to acquire, an exclusive

right in such commerce by means which will prevent others

from engagaing therein. In re Oreene. 52 F., 104. 1—55
22. Unlawful Combination.—To render a combination unlawful

under the Anti-Trust Act of 1890 it need not be one which
by its terms refers to interstate cojumerce, but it is suffi-

cient if its purpose and effect are necessarily to restrain in-

terstate trade. (?/&6« v. McXeeleij, 118 F., 120. 2—194
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23. Comljination of lawful Elements of an Unlawful Scheme.

—

Even If the separate elements of a scheme are lawful,

when they are hound together by a common intent as parts

of an unlawful scheme to monopolize interstate commerce
the plan may make the parts unlawful. .Hwift & Go. v.

Vnited States, ]96 U. S., .375. 2—641

5. Liahilitti.

24. Liability of Members of Combination.—Every member of an
illegal combination in restraint of interstate trade or com-

merce in viohition of the Anti-Trust Act is liable for the

damages resulting to the businass or property of a plaintiff

by reason of sucli combination, and it is immaterial that

there wore no direct contract relations between plaintiff

and defendant. City of Atlanta v. Chattanooga Foundry &
Pipe Workf, 127 F., 23. 2—299

Enfokckmekt of Contracts and Chleection of Debts. See

Actions and Defenses.

Recoveey. See Actions and Defenses.

Defenses. Sec Actions and Defenses, II.

II. Prohibited.

1. Agreements, contraetn, or cotiiTjinutions to estaMish, maintain, raise,

or control the prices, iwoduction, or output of

articles or commodities.

25. Coal—Agreement Between Mining Companies and Coal Dealers

to Control the Price of Coal.—An agreement between coal-

mining companies operating chiefly /)( one State an.d dealers

in coal in a city in another State, creating a coal exchange

to advance the interests of the coal business, to treat all

parties to the business in a fair and equitable manner, and

to establish the price of coal, and change the same from

time to time, by which it was agreed that the price of the

coal at the mines should be 4i cents, the freight being 4

cents, and the margin of the dealer should be 4J cents, mak-

ing the price to the consumer 13 cents, and that, whenever

the price of the coal is advanced beyond an advance in

freights, one-half the advance shall go to the mine owner

and the other half to the dealer, and a penalty was provided

by fine of any member selling coal at a less price than the

price fixed by the exchange, and by which it was forbidden

for omiers or operators of mines to sell coal to any person

other than members of the organization, and for dealers to

purchase of miners who were not members, but exempting

coal used for manufacturing and steamboat piiriwses from

the prices prescribed until all the mines tributary to that

market should come into the exchange, or until the exchange
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could control tbe prices of coal used by manufacturers, is

within the language of act of July 2, 1890, declaring " every

contract or combination in the form of a trust or otherwise,

or conspiracy in restraint of trade or commerce among the

several States," and also the monopolizing, or combination

with another to monopolize, trade or commerce among the

several States a misdemeanor. V. S. v. Jellico Mtn. Goal &
Coke Co., 46 F., 432. 1—9

26. A combination between importers of coal from other States

and foreign countries with a local uoal dealers' association,

regulating arbitrarily the retail prices of coal and providing

against free competition, is one in restraint of interstate

commerce within the meaning of the act of 1890. V. S. v.

CoaJ Dealers' Assn. of Cal., So F., 252. 1—749

27. Contract Between a Fuel Company and a Combination of Coal

Producers who Sought to Regulate the Production and Price

of Coal.—A contract by AA-hich a corporation agrees to take

the entire product of a number of independent persons, tirms,

and corporations engaged in mining coal and making coke

in a certain district, which is intended for " western ship-

ment " over a leading route of transportation, to sell the

same at not less than a minimum price, to be fixed by an
executive committee appointed by the producers, and to ac-

count for and pay over to such producers the entire proceeds
above a fixed sum per ton to be retained as "compensation,"

the stated purpose being to '" enlarge the western market,"
and under which the shipments are made into other States,

is illegal under the Anti-Trust Law, as in restraint of inter-

state commerce, and as tending to create a monopoly. V. S.

V. Ghesapeakc A Ohio Fuel Co., 105 F., 93. 2—34
Affirmed, 115 F., 610 (2—151).

28. Copyrighted Books—Combination of Publishers and Book-
sellers Throughout the United States for the Purpose of

Maintaining Prices on Copyrighted Books.—The orgajiization

and combination of the publishers and booksellers of the
United States into two membership associations, one known
as the "American Publishers' Association" and the other
as the "American Booksellers' Association," whereby they
together controlled the publication and sale of at least 90
per cent of all copyrighted books, the object being to compel
owners and dealers of such books to purchase them of the
members of the combination at an arbitrary price fixed by it,

regardless of the actual value of the books as determined by
a demand in an open market, or the condition of the books,
and to compel all publishers and dealers of such books to

come into the combination, be controlled by it, and sell books
at prices fixed by it, regardless of the value of the books or
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of tbe e.\igencies of the trade and situation of tlie seller, or

be deprived of the privilege of purchasing, owning, and sell-

ing such books through a system of 'blacklisting, etc., the
effect of which would be to cripple the business of any pub-
lisher or bookseller outside of the combination—was in

violation of the Anti-Trust Law of July 2, 1890 (26 Stat,

209). Boms-Merrill Co. v. Straus, 139 F., 155. 2—755
29. Drugs—Combination of Separate Associations of the Manufac-

turers, Wholesalers, and Retailers of Drugs, to fix Arbitrarily

the Prices of Such Articles.—AVhere three voluntary associa-

tions, composed of the manufacturers, wholesalers, and re-

tailers, respectively, of drugs, propriet.iry medicines, etc.,

were organized to arbitrarily fix a minimum retail price for

such articles, which were of universal consumption and
were of absolute and daily necessity, and then restricted the

sale of such articles to such retailers only as conducted

their retail business in accordance with the arbitrary stand-

ard of prices, such combination was in restraint of inter-

state commerce in the drug trade in so far as it excluded
" aggressive cutters " of ijrices and those wbo dealt with

them, and was in violation of act of July 2, 1890 (26 Stat,

209), prohibiting monopolies in restraint of interstate trade

and commerce, etc. LorJcr v. Jatrne, 142 P\, 1010. 2—976

Judgment reversed by the Circuit Court of .\ppeals (149 F.,

21), but upon other grounds than above.

30, Lumber—Combination of Local Lumber Dealers Seeking to

Raise and Maintain Price of Lumber by Refusing to Sell to

Consumers who Bought from Outside Parties, some of such

Mills being Located in a Neighboring State.—A complaint

alleged tbat plaintiff was a Ijnilder doing business in Port-

land, Oreg. ; that in such business he purchased large quan-

tities of rough lumber from mills located at Vancouver,

Wash., which was 7 miles from Portland, but that such

mills did not manufacture finished or kiln-dried lumber

;

that defendants, who comprised all the manufacturers and

dealers in I'ortland, combined to fix exorbitant prices on all

lumber sold by them, and to compel all consumers in Port-

' land to pay such prices by refusing to sell any finished lum-

ber at any price to such consumers as bought lumber of any

kind from other dealers, except on condition that such con-

sumer pays to defendants the difference between the price he

paid for lumber so bought from others and the price charged

therefor by defendants and promises to buy all his lumber

thereafter from defendants ; that the purpose and effect of

such combination ^^'as to prevent plaintiff and other consum-

ers fr.ini buying lumber at Washington mills, and to obtain a

monopoly of the trade in Portland at unreasonable and

Digitized by Microsoft®



1066 INDEX DIGEST.

COMBINATIONS, CONSPIRACIES, CONTRACTS, ETC.—Cont'd.

II. Prohibited—Continued.

exorbitant prices. Held, that the combination charged con-

stituted a violation of the Federal Anti-Trust Act, its effect

being to directly restrain interstate commerce, and that the

complaint stated a cause of action thereunder for the re-

covery of damages alleged to have resulted to plaintiffs.

Ellis V. Iniiian, Poulsen & Co., 1.31 F., 182. 2—57T
Reversing, 124 F., 956 (2—2G8).

31. Same.—In determining whether or not a comhination is in

violation of the Federal Anti-Trust Law, as in restraint of

interstate commerce, it is immaterial that such is not its

ultimate object, which is in most cases to increase the trade

and profits of the parties to such combination ; nor is it

material to ascertain what proportion the resulting restraint

of interstate commerce bears to other results. The true

inquiry is whether it tends directly to appreciably restrain

interstate trade, and, if it does, it is within the statute,

although such effect may not be so considerable as its other

effects. 11).

32. Bed Cedar Shingles.—An association of manufacturers of and

dealers in red cedar shingles in the State of Washington

formed for the purpose of controlling the production and the

price of such shingles, which are made only in that State,

but are principally sold and used in other States, and which,

by its action in closing the mills of its members, has re-

duced the production, and lias also arbitrarily increased the

prices at which the product is sold, is a combination in re-

straint of interstate commerce, and unlawful under the Anti-

Trust Law of July 2, 1890. Gibhx v. McNeclrij. 118 F., 120.

2—194
33. Tiles—Combinations to Raise Prices of Tiles, etc., and Control

Output.—A complaint alleging that members of an associa-

tion have conspired and combined to raise the prices of tiles,

mantels, and grates, to control the outi>ut, and to regulate

the prices thereof, with the intent to monopolize the trade

and commerce between the other States and California in

regard thereto, as well as to arbitrarily fix their prices in-

dependently of their natural market v-alne, brings the case

within the Anti-Trust .Vet of .Inly 2, 1890 (2() Stat, 209).

Loirnj V. Tile, Mantel d- Grate A.v.sn. of Gal.. 98 F., 817.

1—995
34. Same—Combination of Tile Manufacturers in California and

Adjoining States Agreeing not to Sell to or Purchase from
Dealers not Members.—The Tile, Mantel and Grate Associa-

tion of California was organized by defendants, who were
dealers in tiles and similar articles, for the declared purpose
of uniting " all acceptable dealers " in tiles, fireplace fix-

tures, and mantels in San Francisco and vicinity (within
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a radius of 200 miles), and all American manufacturers of
tiles and fireplace fixtures. 'The articles prescribed tliat

other local dealers who had an established business and car-
ried a stock of a stated value, and who were " acceptable,"
might, on motion of a member, be permitted to join, and that
all manufacturers of tiles in the United States might become
members by signing the constitution and paying an entrance
fee. The local members were bound by the articles not to
buy goods from any manufacturer who was not a member
nor to sell goods to other dealers not members at less than
list price, which was about double the market price, and the
manufacturing members were bound not to sell to any dealer
within the prescribed territory who was not a member.
Held, That such association was a combination in restraint

of trade among the States, illegal under section 1 of the
Anti-Trust Act of July 2, 1S90 (26 Stat, 209), and also an
attempt to monopolize a part of the trade and commerce
among the States, within the prohibition of section 2, by
shutting out from such trade all local dealers who were not
members, .and that defendants were liable in damages, under
section 7 of the act, to such a dealer to whom a manufac-
turer in another State refused to sell tiles, as it had pre-

viously done, on the sole ground that such dealer was not a

member of the .-issociaticjn. JJoiitar/iic v. Loivry, 115 F., 27.

2—112
AffirmiDg L<nvnj v. Tile. Mantel and Grate Asmi. of Gal., 106

F., 38 (2—5.3).

35. Same—An Association of Dealers in Tiles Agreeing Not to Pur-

chase from Nonmemberg or to Sell to Them Except at an
Advance of 50 per cent on Price to Members.—An association

of wholef--ale dealers in tiles, mantels, and grates in Cali-

fornia and vicinity, and manufacturers in other States, of

tiles and fireplace fixtures, in which the dealers agree not

to purchase from manufacturers not members of the associa-

tion, and not to sell unset tile to nonmemliers for less than

list prices, which are more tlum 50 per cent higher than

prices to members, while the manufacturers agree not to sell

their products or wares to nonmembers at any price, under

penalty of forfeiture of membership, is an agreement or

combination in restraint of trade within the meaning of the

Anti-Trust Act of .Tuly 2, 1890 (20 Stat, 209). Montague &

Go. V. Loin-y, 193 U. S., 38. 2—327

36. Same—Where the Sales were Made within the State.—Although

the sales in question were within the State of California

and although such sales constituted a very small portion of

the trade involved, the agreement of manufacturers without

the State not to sell to anyone- but members was part of
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a scheme which included the enhancement of the price

of unset tiles by the dealers within the State, and the

whole thing was so bound together that the transactions

within the State were inseparable and became a part of a

purpose which when carried out amounted to, and was, a

combination in restraint of interstate trade and commerce.

Adclyston Pipe d Steel Co. v. United States, 175 U. S., 211,

followed ; Hopkins v. United States, 171 U. S., 578 ; Ander-

son V. United States, 171 U. S., G04, distinguished. 76.

37. Same.—The parties aggrieved, being a firm of dealers In tiles,

mantels, and grates, in San Francisco, whose members had

never been asked to join the association and who had never

applied for admission therein, and which did not always

carry $3,000 worth of stock, as required by the rules of the

association as one of the conditions of membership, are en-

titled to recovery under section 7 of the act of July 2, 1890.

lb.

38. Wooden Dishes.—A contract made in pursuance of a comhina-

tion of manufacturers, seelving to restrict the production

and keep up the prices of wooden dishes throughout the

country, whereby a manufacturer was guaranteed a certain

sum as dividends on his stock in the central company in

consideration of the closing of his factory for a year, was
contrary to public policy and therefore unlawful, and would
not be enforced by the courts. Cravens v. Garter-Crume Co.,

92 F., 479. 1—983

Wall Paper. See Continental Wall Paper Co. v. Lewis

. VoiGHT & Sons Co., 148 F., 939.

Licorice Paste. See U. S. v. MacAndrews & Forbes Co.,

149 F., 824.

2. Gomhinations, contracts, etc., eliminating competition in Mdding.

39. Combination of Manufacturers—Dividing Territory and Al-

lotting Contracts by Pretended Bids.—The formation of a

combination by a number of companies manufacturing Iron

pipe in different States, whereby the territory in which they

operate (comprising a large part of the United States) is

divided into " reserved " cities and " pay " territory, the re-

served cities being allotted to particular members of the

combination, free of competition from the others, though
provision is made for pretended bids by the latter at prices

previously arranged, and when all offers to purchase pipe

in the pay territory are submitted to a committee, which
determines the price, and then awards the contract to that

member of the combination which agrees to pay the largest
" bonus," to be divided among the others, is unlawful, both
at common law and under the act of 1890, against trusts and
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monopolies. TJ. 8. v. Adflyston Pipe and Steel Co., 85 F.,

271. 1_772
Reversing, 78 Fed., 712 (1—G31).

40. Combinations to Enter into Public Bidding for Contracts, but
Where only One of the Combination Really Bids, the Others
Being Required to Bid Above Him.—An agreement or com-
bination between corporations engaged in the manufacture,
sale, and transportation of iron pipe, under which they enter
into public bidding for contracts, not in truth as competitors,
but under an arrangement which eliminates all competition
between them for the contract and permits one of their num-
ber to make his own bid, while the others are required to bid

over him, is in violation of the Anti-Trust Act of July 2,

1890, so far as it applies to sales for delivery beyond the
State in which the sale is made. Addiston Pipe and Steel

Co. v. V. S., 175 U. S., 211. 1—1009
Affirming 85 F., 271 (1—772).

41. Same.—A combination may illegally restrain trade by prevent-
ing competition for contracts and enhancing prices, although
it does not prevent the letting of any particular contract. 76.

42. Same—Where Goods are to be Delivered in the State.—A com-
bination to restrain competition in proposals for cont^-icts

for the sale of certain articles which are to be delivered in

the State in which some of the parties to the combination

reside and carry on business is not, so far as those members
are concerned, in violation of the Anti-Trust law, although

the contract may be awarded to some party outside the

State as the lowest bidder. /&.

43. Same.—Any agreement or combination which directly operates,

not alone upon the manufacture, but upon the sale, trans-

portation, and delivery of an article of interstate commerce,

by preventing or restricting its sale, thereby regulates inter-

state commerce to that extent, and thus trenches upon the

power of the national legislature, and violates the statute.

/&.

44. Same.—When the direct, immediate, and intended effect of a

contract or combination among dealers in a commodity is

the enhancement of its price, it amounts to a restraint of

trade in the commodity, even though contracts to buy it at

the enhanced price are being made. lb.

45. Same.—The contracts considered in this case, set forth in the

statement of facts and in tlie opinion of the court, relate to

the sale and transportation to other States of specific articles,

not incidentally or collaterally, but as a direct and imme-

diate result of the combination entered into by the defend-

ants ; and they restrain the manufacturing, purchase, sale,

or exchange of the manufactured articles among the several
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States, and enhance their value, and thus come within the

provisions of the " act to protect trade and commerce

against unlawful restraints and monopolies." It.

46. Same.

—

The judgment of the court helow, which perpetually

enjoined the defendants in the court below from maintain-

ing the combination in cast-iron pipe as described in the

petition, and from doing any business under such combina-

tion, is too broad, as it applies equally to commerce which is

wholly within a State as well as to that which is interstate

or international only. lb.

47. Agreement Between Live-Stock Buyers not to Bid Against Each

Other, etc.—An agreement between corporations and indi-

viduals, etc., engaged in buying live stock at divers points

throughout the United States, to refrain from bidding against

each other in the purchase of cattle is combination in re-

straint of trade ; so also their agreement to bid up prices

to stimulate shipments, intending to cease from bidding

when the shipments have arrived, and the same result fol-

lows from the combination of defendants to flx prices upon

and restrict the quantities of meat shipped to their agents

or their customers. Being restriction upon competition, such

agreements are combination iu restraint of trade. U. S. v.

Sifift & Go., 122 F., 520. 2—237
48. Same.—Restraint of trade is not dependent upon any considera-

tion of reasonableness or unreasonableness in the combina-

tion averred, nor is it to be tested by the prices that result

from the combination. The statute has no concern with

prices, but looks solely to competition and to the giving of

competition full play by making illegal any effort at re-

striction upon competition. lb.

49. Same.—A combination of a dominant proportion of the dealers

in fresh meat throughout the United States not to bid

against, or only in conjunction with, each other in order to

regulate prices in and induce shipments to the live-stock

markets iu other States, to restrict shipments, establish uni-

form rules of credit, make uniform and improper rules of

cartage, and to get less than lawful rates from railroads

to the exclusion of competitors with intent to monopolize

commerce among the States, is an illegal combination within

the meaning and prohibition of the act of July 2, 1890 (26

Stat., 209), and can be restrained and enjoined in an action

by the United States. Su-iti & Go. v. Vnited States, 196

U. S., 375. 2—641
50. Same.—It does not matter that a combination of this nature

embraces restraint and monopoly of trade within a -single

State if it also embraces and is directed against commerce
among the States. /6.
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51. Same.—The effect of such a combination upon interstate com-
merce is direct and not accidental, secondary, or remote as
in United States v. E. C. Knipht Co., 156 U. S., 1. 76.

52. Same.—Even if the separate elements of such a scheme are law-
ful, when they are bound together by a common intent as

parts of an unlawful scheme to monopolize Interstate com-
merce the plan may make the parts unlawful.

'

76.

53. Same.—When cattle are sent for sale from a place in one State,

with the expectation they will end their transit, after pur-

chase, in another State, and when in effect they do so, with
only the interruption necessary to find a purchaser at the

stock yards, and when this is a constantly recurring course,

it constitutes interstate commerce, and the purchase of the

cattle is an incident of such commerce. 76.

3. Contracts, etc.. in restraint of interstate trade or coinnicree.

54. Contracts, Combinations, etc.. Against Public Policy and Void

Under the Common Law.—The contracts, combinations in the

form of trust or otherwise, and conspiracies in restraint of

trade declared to be illegal in the Anti-Trust Act of July 2,

1890 (26 Stat., 209), are the contracts, combinations, and

conspiracies in restraint of trade that had been declared by

the courts to be against public jwlicy and void under the

common law before the passage of that act, V. S. v. Trans-

Mo. Ft. .Usn., 58 F., 58. 1—186

Case reversed, 166 U. S., 290 (1—648).

55. Same.—The test of the validity of such contracts or combina-

tions is not the existence of restriction upon competition

imposed thereby, but the reasonableness of that restriction

under the facts and circumstances of each particular case.

Public welfare is first considered, and, if the contract or

combination appears to have been made for a just and hon-

est purpose, and the restraint upon trade is not specially in-

jurious to the public, and is not greater than the protection

of the legitimate interests of the party in whose favor the

restraint is imposed reasonably requires, the contract or

combination is not illegak Shiras, district judge, dissent-

ing on the ground that this rule is not applicable to corpora-

tions charged with public duties. /6.

56. Agreements legal when Made which Violate Act of 1890.—
The agreement of the Trans-Missouri Freight Association,

in regard to establishing and maintaining railroad rates,

though legal when made, became illegal on the passage of

the act of .Tuly 2, 1890, and acts done under it after that

statute became operative were done in violation of it.

77. S. V. Trans-Mo. Ft. Assn., 166 U. S., 290. 1—648

57. Contracts in Restraint of Trade—At Common Law.—Contracts

that were in unreasonable restraint of trade at common law
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were not unlawful in the sense of being criminal, or as giv-

ing rise to an action for damages to one prejudicially affected

thereby, but were simply void and not enforceable. U. S. v.

Adcli/slon Pipe and Steel Co., 85 F., 271. 1—772

58. Same.—The effect of the Anti-Trust Law of 1890 is to render

such contracts, as applied to interstate connnerce, unlawful

in an affirmative or positive sense, and punishable as a mis-

demeanor, and also to create a right of civil action for dam-

ages in favor of persons injured thereby, and a remedy by

injunction in favor botli of private persons and the public

against the execution of such contracts and the maintenance

of such trade restraints.
_

11).

59. Contracts or combinations which impose any restraints what-

ever upon interstate commerce are unlawful under the Anti-

Trust Law of July 2, 1890 ; and it is immaterial whether or

not the restraint is a fair and reasonable one, or whether it

has actually resulted in increasing the price of the commodity

dealt in. V. S. v. Coal Deulerx' .Uiin. of CaL, 85 F., 252.

1—749
60. Contracts which operate as a restraint upon the soliciting of

orders for, and the sale of, goods in one State, to be deliv-

ered from another, are contracts in restraint of interstate

commerce, within the meaning of the act of July 2, 1890.

V. S. V. E. C. Knight Co., 15 Sup. Ct., 249 ; 156 U. S., 1, dis-

tinguished. V. S. V. Addyston Pipe & Steel Co.. 85 F., 271.

1—772
61. To render a combination unlawful under the Anti-Trust .4ct of

1890 it need not be one which by its terms refers to inter-

state commerce, but it is sufficient if its purpose and effect

are necessarily to restrain interstate trade. Gi66s v. Mo-
Neeley, 118 F., 120. 2-194

62. Every Contract, Combination, or Conspiracy, in Whatever Form,
of Whatever Nature, and Whoever May be Parties to it,

which Directly or of Necessity Operates in Restraint of In-

terstate Trade or Commerce.—Although the act of Congress
known as the Anti-Tmst Act has no reference to the mere
manufacture or production of articles or commodities within

the limits of the several States, it embraces and declares to

be illegal every contract, combination, or conspiracy, in

whatever form, of whatever nature, and whoever may be
parties to it, which directly or necessarily operates in re-

straint of trade or commerce among the several States or

with foreign nations. Northern Securities Co. v. United
States, 193 U. S., 197 (Harlan, Brown, McKenna, Day).

2—339
63. Same.—The act is not limited to restraints of interstate and

international trade or commerce that are unreasonable in
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their nature, but embraces all direct restraints, reasonable
or unreasonable, imposed by any combination, conspiracy,
or monopoly upon such trade or commerce. lb.

64. Railroad carriers engaged in interstate or international trade
or conunerce are embraced by the act. /6.

65. Combinations, even among private manufacturers or dealers,
whereby interstate or international commerce is restrained,
or commerce are embraced by the act. 76.

66. Every combination or conspiracy which would extinguish com-
petition between otherwise competing railroads, engaged in

interstate trade or commerce, and which -would in that way
restrain such trade or commerce, is made illegal by the act.

76.

67. The natural effect of competition is to increase commerce, and
an agreement whose direct effect is to prevent this play of

competition restrains instead of promotes trade and com-
merce. 76.

68. The Northern Securities Company combination is a " trust

"

within the meaning of the act of Congress of July 2, 1890,

known as the Anti-Trust Act ; but if not, It is a combination
in restraint of interstate and international commerce, and
that is enough to bring it under the condemnation of the act.

76.

69. Every contract, combination, or conspiracy, the necessary effect

of which is to stifle or to directly and substantially restrict

competition in commerce among the States, is in restraint

of interstate commerce and violates section 1 of the act of

July 2, 1890 (26 Stat, 209). Khiticell v. Coiitiiiental To-

bacco Co., 125 F., 4.54. 2—271
70. Same.—Every attempt to monopolize a part of interstate com-

merce, the necessary effect of which is to stifle or to directly

and substantially restrict competition in commerce among
the States, violates section 2 of the act of July ,2, 1890, c. 647

(26 Stat, 209). 76.

For what acts and combinations do not violate the act, see

same case, and Combinations, etc.. III.

71. Monopolies Prohibited are Those Engaged in Interstate Com-

merce—Not Merely Because the Commodity is a Necessity

of Life.—The monopoly and restraint denounced by the act

of July 2, 1890 (26 Stat, 209) "to protect trade and com-

merce against unlawful restraints and monopolies," are a

monopoly in interstate and international trade or commerce,

and not a monopoly in the manufacture of a necessary of

life. V. S. V. E. G. Knight, 156 U. S., 1. 1—379

72. Any Restraint of Interstate Trade or Commerce if Accom-

plished by Conspiracy.—The act of July 2, 1890 (26 Stat,

209), section 1, declaring illegal "every contract, combina-

11808—VOL 1—06 M 68
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tioii in tUe form ol trust, or otherwise, or conspiracy " in

restraint of trade or commerce among tlie States, or with

foreign nations, is not aimed at capital merely and com-

binations of a contractual nature, which by force of the

title. "An act to protect trade and commerce against unlaw-

ful restraints and monopolies," are limited to such as the

courts have declared unlawful, the words " in restraint of

trade " having, in connection with the words " contract,"

and " combination," their common-law significance, but the

term " conspiracy " is used in its well-settled legal meaning,

so tliat any restraint of trade or commerce, if to be accom-

plished by ciiusipracy, is unlawful. V. S. v. Dehs, 64 F., 724.

1—322

73. Same—Construction.—The construction of the statute is not

affected by the use of the phrase " in restraint of trade,"

rather than one of the phrases " to injure trade " or " to

resirain trade." IT).

74. Same.—The word " commerce," in the statute, is not synony-

mous with " trade," as used in the common-law phrase " re-

straint of trade." but has the meaning of the word in that

clause of the Constitution which grants to Congress power

to regulate interstate and foreign commerce. 76.

75. Supreme Court does not Dissent from Above Conclusions.—The
court enters into no examination of the act of July 2, 1890

26 Stat., 209), on which the Circuit Court mainly relied to

sustain its jurisdiction ; but it must not be understood that it

dissents from the conclusions of that court in reference to

the scope of that act, bvit simply that it prefers to rest its

judgment on the broader ground discussed in its opinion, be-

lieving it important that the princijiles underlying it should

be fuDy stated and fully affirmed. In re Debs, 158 U. S.,

564. 1—565
76. A contract by which a corporation agrees to take the entire

product of a number of persons, firms, and corporations en-

gaged in mining coal and making coke in a certain district,

which is intended for " western shipment," to sell the same
at not less than a minimum price, to be fixed by an executive

committee appointed by the producers, and to account for

and pay over to such producers the entire proceeds above a
fixed sum per ton, to be retained as "compensation "—the

stated purpose being " to enlarge the western market "

—

and under which the shipments are made into other States,

is one affecting interstate commerce, and is subject to the

provision of the Anti-Trust Law. TJ. 8. v. Chesapeake & 0.

Fuel Co., 105 F., 93. 2—34
Affirmed, 115 F., 610 (2—151).

77. Effect of Illegal Provisions—Divisibility.—Stipulations in a
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contract ^Y^ucb .-u-e invaiid as in restraint of trade, if capa-

ble of being- construed divisibly. do not affect the validity of

other provisions. V. S. Cunsoliilaicd Seeded Raisin Go. v.

Oriffin d- Skelley Co.. 12() F., .'HU. 2—288
See also Conthacts.

Jf. Live-ntock associotioiis, and excluiiitjcs, etc.

78. An Association of Commission Merchants.—An association of

men engaged in receiving, buying, selling, and handling, as

commission merchants, live stock received at the Kansas

City stock yards from, and sold for shipment to, various

States and Territories, which yards furnished the only avail-

able public market for that purpose for an exceedingly large

area, and which by its rules fixed a minimum rate of com-

missions to be charged by members of the association, and

prohibited the employment by any commission firm or cor-

poration of more than three persons to travel and solicit

business, and prohibited the sending of prepaid telegram or

telephone messages quoting the markets, and shut out all

dealings and business intercourse between members and non-

members, and boycotted ai\d blacklisted persons attempting

to carry on business without joining the exchange, thus

effectually preventing them from securing or transacting

business, held to be an illegal combination to restrict, monop-

olize, and control that class of trade and commerce. U. S. v.

Hopkins, 82 F., 529. 1—725

Reversed, 171 U. S., 578 (1—941).

79. Same—Reasonableness of Restraints.—The act of Congress is

aimed against all restraints of interstate commerce, and its

purpose is to permit commerce between the States to flow in

its natural channels, unrestricted by any combinations, con-

ti-acts, conspiracies, or monopolies whatsoever. The reason-

ableness of the restrictions in a given case is immaterial.

lb.

80. Agreement Between Live-Stock Buyers Not to Bid Against Each

Other, etc.—An agreement between corporations and indi-

viduals, etc., engaged in buying live stock at divers points

throughout the United States, to refrain from bidding

against each other in the purchase of cattle is combination

in restraint of trade ; so also their agreement to bid up prices

to stimulate shipments, intending to cease from bidding

when the shipments have arrived, and the same result fol-

lows from the combination of defendants to fix prices upon

and restrict the quantities of meat shipped to their agents or

their customers. Being restriction upon competition, such

agreements are combination in restraint of trade. V. S. v.

Swift d Co., 122 F., 529. 2—237

Affirmed, 196 U. S., 375 (2—641).
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81. Same.—Eestraint of trade is not dependent upon any considera-

tion of reasonableness or unreasonableness in the combina-

tion averred, nor is it to be tested by the prices that result

from the combination. The statute has no concern with

prices, but loolis solely to competition and to the giving of

competition full play by making illegal any effort at re-

sti'iction upon competition. /6.

82. A combination entered into by independent meat dealers to

secure less than lawful freight rates, with the intent to

monopolize commerce in fresh meat among the several

States, is forbidden by the Anti-Trust Act of July 2, 1890

(20 Stat, 209). Sirift cC- Co. v. United States, 196 U. S.,

375. 2—643

5. C'onspiracij to injure in hiinincf:.'^.

83. Printing and Mailing Circulars.—The action of an association

of manufacturers in adopting a resolution denouncing a

dealer in the product they manufactured (shingles), who
bought and shipped such product to customers in other

States and foreign countries, and in printing such resolution

in circulars and mailing the same to other manufacturers

and customers of the dealer, whereby his business was in-

jured, constituted an illegal combination or conspiracy in

restraint of interstate and foreign commerce, and gives the

person injured a right of action in a circuit court of the

United States, under the Anti-Trust Law of 1890, to re-

cover the damages sustained. Oiblis v. iLc'Neciey, 102 F.,

594. 2—25

6. Stockholding companies or corporations.

84. Holding Companies to Vote Stock in the Interests of a Rail-

road Combine.—Where one company (The Georgia Company
of North Carolina) acquired a majority of the stock of

the Central Railroad Company of Georgia, which it deposited

with a trust company of New York, and transferred to the

Terminal Company, a system conposed of several competing

lines of railroads, which latter company and the Georgia

Company relinquished to the trust company any right they

might have to vote such stock. Held, That the trust com-

pany was a mere stakeholder and that the relinquishment

did not entitle it to a vote. Clarke v. Central R. R. & Bank-
ing Co. of Oa., 50 F., 2?,S. 1—17

85. Same—Disqualifying Interests,—The fact that the Terminal
Company has no appreciable interest in the stock of the

Central Railroad Company, because of a mortgage on the

railroad executed by the Terminal Company, does not re-

move the objection to its voting in person or by representa-

tive in the election of the directors of that railroad com-
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pany, in view of the fact that it has hirge pecuniary inter-
ests in two directly competing lines of railroad. ih.

86. Same—Anti-Trust Law.—Transactions of this character are
within the spirit, if not within the letter, of the " Sherman
Anti-Trust Law," act of July 2, 1890 (2(;; Stat., 209). /6.

87. Northern Securities Co.—Any contract or combination by which
a majority of the stock of two railroad companies owning
and operating parallel and competing interstate lines of road
is transferred to a corporation organized for the purpose of
holding and voting the same and receiving the dividends
thereon, to be divided pro rata among the stockholders of
the two companies so transferring their stock, directly and
substantially restricts interstate trade and commerce, and is

in violation of the Anti-Triist Act of July 2, 1890 (26
Stat, 209), since it destroys any motive for competition be-

tween the two roads ; and it is immaterial that each com-
pany has its o\vn board of directoi-s, which nominally directs

its operations and iixes its rates, r. S. v. Xorfhrni .Securi-

ties Co., 120 F., 721. 2—215
88. Northern Securities Company—Corporation Organized to Hold

Majority of Stock of two Competing and Parallel lines of

Railroad for the Purpose of Preventing Competition.—Stock-

liolders of the Groat Northern and Northern Pacific Railway
companies—corporations having competing and substantially

parallel lines from the Great Lakes and the Mississippi

River to the Pacific Ocean at Puget Sound—combined and
conceived the scheme of organizing a corporation, under the

laws of New Jersey, which should hold the shares of the

stock of the constituent companies, such shareholders, in

lieu of their shares in those companies, to receive, upon an

agreed basis of value, shares in the holding corporation.

Pursuant to such combination the Northern Securities Com-
pany was organized as the holding corporation through

which that scheme should be executed ; and under that

scheme such holding corporation became the holder—more
properly speaking, the custodian—of more than nine-tenths

of the stock of the Northern Pacific, and more than three-

fourths of the stock of the Great Northern, the stockholders

.of the companies, who delivered their stock, receiving, upon

tlie agreed basis, shares of stock in the holding corporation.

Held, That the arrangement was an illegal combination in

restraint of interstate commerce and fell within the prohi-

bitions and provisions of the act of July 2, 1890, and it was

within the power of the Circuit Court, in an action, brought

by the Attorney-General of the United States after the com-

pletion of the transfer of such stock to it, to enjoin the

holding company from voting such stock and from exercising
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any control whatever over tlie acts and doings of. the rail-

road companies, and also to enjoin the railroad companies

from paying any dividends to the holding corporation on

any of their stocli held by it. Northern Securities Co. v.

United States, 193 U. S., 197. 2—338

89. Same.—Necessarily, the constituent companies ceased; under

this arrangement, to be in active competition for trade and

commerce along their respective lines, and became, practi-

cally, niio powerful consolidated corporation, by the name of

a holding corporation, the iH'incipal, if not the sole, object

for the formation of which was to carry out the purpose of

the original combination under \Ahich competition between

the constituent companies would cease. /6.

90. Same.—A combination bj; stockholders in two competing inter-

state railway companies to form a stockholding corporation

which sliould acquire, in cxchanijo for its own capital stock,

a controlling' interest in the capital stock of each of such

railway companies, violates the Anti-Trust Act of July 2,

1S90 (2(; Stat., 20!) I, which declares illegal every conjbina-

tion or conspiracy in restraint of interstate commerce, and

forbids attempts to monopolize such commerce or any part

of it. (48 L. ed.. (iTO.) 2—342

91. Same.—Where no individual in\-estment is involved, but there

is a Combination liy several individuals separately owning

stock in two competing railroad companies engaged in inter-

state conimerc e. to i)lare the control of both, in a single cor-

poration, which is organized for that purpose expressly and

as a mere instrumentality by whicli the competing rail-

roads can be coniljined, tlie resulting combination is a

direct restraint of trade by destroying competition, and is

illegal within the meaning of the act of July 2, 1890.

(Brewer, conciu-ring.

)

2—341

7. I'atciii and copyright monopolies—Illegal coinhinaiions and
contracts.

92. A corporation organized for the purpose of securing assign-

ments of all patents relating to " spring-tooth harrows," to

grant licenses to the assignors to use the patents upon pay-

ment of a royalty, to ftx and regulate the price at which
such harrows shall be sold, and to take charge of all litiga-

tion and prosecute all infringements of such patents, is an

illegal combination, whose purposes are contrary to public

policy, and which a court of equity should not aid by en-

tertaining infringement suits brought in pursuance thereof.

National Harrow Co. v. Qiiicli. 67 F., 130. 1—443

93. Corporation Organized to Receive Assignments of Patents.—
A combination among manufacturers of s|>ring-tooth har-

rows, liy which e,-icl) manufacturer assigns to a corporation
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orgauized for the purpose the patents under which he is

operating, and takes back an exclusive license to make and

sell the same style of harrows previously made by him, and

no other, all the parties being bound to sell at uniform prices,

held to be an unlawful combination for the enhancement of

prices and in restraint of trade. National Harrow Go. v.

Bench, TO F., 667. 1—610

Affirmed, 83 F., 36 (1—742).

94. Same.—Though the fact that several patentees are exposed to

litigation justifies them in composing their differences, they

can not mal^e the occasion' an excuse or cloak for the crea-

tion of monopolies to the public disadvantage. lb. 1—743

95. A combination among manufacturers of spring-tooth harrows,

whereby a corporation organized for the purpose becomes the

assignee of all patents owned by the various manufacturers,

and executes licenses to them, so as to control the entire

business and enhance prices, is void both as to the assign-

ments and licenses, so that the corporation can not maintain

a suit against one of its assignors, who violates the agree-

ment, for infringement. National Harrotc Co. v. Bench, 84

F. 220.
1

—

''^^

96. An agreement by the members of a publishers' association

controlling 90 per cent of the book business of the country,

under which all agreed not to sell to anyone who would cut

prices on copyrighted books, nor to anyone who should be

known to have sold to otliers who cut prices, etc., was an

agreement relating to interstate trade or commerce within

the Anti-Trust Act of July 2, ISOO (26 Stat, 209. Mines v.

Scribncr, -147 F., 927. 2—1035

97. Same—Conspiracy—Restraint of Trade.—Defendants became

members of an association of book publishers controlling 90

per cent of the book business of the country, which associa-

tion adopted a rule that they would not sell to anyone who

cut prices on copyrighted boolvS, nor to anyone who should

be known to have sold to others .at cut prices. A blact list

was kept containing the names of such persons, and no one

on the black list could not buy any books of anybody in the

scheme. Behl, That such scheme constituted a conspiracy

in restraint of interstate trade or commerce. ^6-

98. Same-Copyright—Effect-Extent of Bights Acguired.-The

rights acquired by publishers of copyrighted books under the

copvrigHt law did not justify them in combining and agi-ee-

ing that their books should be subject to the rules laid down

by the united owners, one of which was that no member of

tiie as.sociation should sell any books to a blacklisted pur-

chaser who was known to cut prices. '^•

99. License Contracts by Patentee in District where Patent De-
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Glared Illegal and in Creating a Fund to Crush Competi-

tion.—License contracts entered into by the owner of patent

on a rubber tire, which patent had been adjudged invalid

by the Circuit Court of Appeals for the Sixth Circuit, with

all of the large manufacturers of such tires in the United

States, all of whom were engaged in interstate commerce, to

manufacture the same on a royalty and to sell at prices

above the then market price, and providing for a system of

rebates, and for the ai^pointment of a board to receive one

half of the royalties, to be used in purchasing said tires and

selling them at prices deemed to be for the best interest of

all. Held, that such contracts went heyond the rights of com-

plainant under its patent monopoly in raising and maintain-

ing prices in the States composing the ^ixth Federal cir-

cuit, in which the monopoly had no practical existence, and

in creating a fund to be used to crush competition by outside

manuCacturcr«, as well in the sixth circuit as elsewhere, and

were illegal and void as creating a combination in j'estraint

of interstate trade and commerce, in violation of the Anti-

Trust Act of .July 2, 1S90 (2G Stat, 209). Rubber Tire

Wheel Go. v. MiUi-aiikee Rubber Works Co., 142 F., 531.

See also Combinations, etc., 18.3-188. 3—855

S. Railroads—Rates, etc.

100. Anti-Trust Act Applicable to Railroads.—The provisions re-

specting contracts, combinations, and conspiracies in re-

straint of trade or commerce among the several States or

with foreign countries, contained in the act of July 2, 1890

(26 Stat, 209), "to protect trade and commerce against un-

lawful restraints and monopolies," apply to and cover com-

mon carriers liy railroad. V. S. v. Trans-Mo. Ft. Assn., 166

U. S., 290. 1—648
101. Contracts Between Railroads Affecting Rates.—A contract be-

tween railroads in restraint of interstate trade or commerce
is prohibited, even though the contract is entered into be-

tween competing railroads, only for the purpose of thereby

affecting traffic rates for the transportation of petsons and
property. lb.

102. Same—Wo Authority Therefor Under Act to Regulate Com-
merce.—The act of February 4, 1887, " to regulaT:e commerce,"
is not inconsistent with the of July 2, 1890, as it does not con-

fer upon competing railroad companies power to enter into

a contract in restraint of trade and commerce, lilce the one

which forms the subject of this suit. 76.

103. Right to Deviate from Rates Prescribed.—The right of a rail-

road company in a joint traffic association to deviate from
the rates prescribed, provided it acts on a resolution of its

board of directors and serves a copy thereof on the managers
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of the association, who, upon its receipt, are required to " act

promptly for the protection of the parties hereto," does not
relieve the association from condemnation as an illegal re-

straint of competition, as the privilege of deviating from
the rates would be exercised upon pain of a war of competi-

tion against it by the whole association. V. S. v. Joint

Traffic Assn., 171 U. S., 505. 1—869
Reversing 70 F.. 805 (1—615).

104. An agreement of railroad companies which directly and effec-

tually prevents competition is, under the statute, iu restraint

of trade, notwithstanding the possibility that a restraint of

trade might also follow unrestricted competition, which

might destroy weaker roads and give the survivor power to

raise rate.s. Id.

105. The statute applies only to contracts whose direct and imme-
diate effect is a restraint upon interstate commerce, and not

to contracts made to promote legitimate business, though

they may indirectly or incidentally affect such commerce.

lb.

106. Similar to Trans-Missouri Case.—So far as the establishment of

rates and fares is concerned there is no substantial differ-

ence between the agreement in this case and the one set

forth in the I'raiis-Mis.^oin-i rnsc. III.

107. Congress, with regard to the interstate commerce, and in the

course of regulating it in the case of railroad corporations,

has the power to say that no contract or combination shall

be legal, which shall restrain trade and commerce, by shut-

ting out the operation of the general law of competition.

lb.

108. Any contract or combination between interstate carriers which

directly and substantially restrict the right of such a car-

rier to fix its own rates independently of its natural com-

petitors places a direct restraint upon inter.state couimerce

in that it tends to prevent competition and is in violation of

the act, whether the rates actually fixed be reasonable or

unreasonable. T. .Sf. v. Northern l^cciiritie.i Co., 120 F., 721.

2—215

109. Contract or Combination Prescribing Rates to be Maintained.—
Any contract or arrangement between railroad companies

for the puip'i^e and having the effect of preventing com-

petition by fixing rates to be maintained by the parties is

in violation of the provisions of the Minnesota anti-trust

act of 1800. which is substantially the same language as

the Sherniau Anti-Trust Act of 1890. iliiinesoia v. Northern

fiecnrities Co., 12.3 F., 692. 2—24G

110. Agreements Between Railroads to Raise Rates upon Certain

Class of Shipments.—When a number of railroads, acting
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uncier articles of organization, l).^- concert of agreement and
action advance the rates upon shipments of a particular

class throughout all the territory to which their organiza-

tion and influence with similar organizations extend, and
when they actually advance such rates and exact the same of

shippers, it is of no consequence that they have a stipulation

in such articles that each and all members can at will and

at any time withdraw from the agreement. Such a com-

bination is in restraint of trade. Tift v. Southern liaiUpaij

Co., 138 F., 7.:.:;. 2—734, 74G

.s'ec also Caekieks.

111. Combinations of Railroads to Prevent Competition, Pooling Pas-

senger Receipts—No Relief in Equity Against Ticket

Brokers.—In a suit by a railroad company to enjoin the de-

fendants, who were ticket brokers, from dealing in special

tickets issued l)y complainant on account of the Pan-Ameri-

can Expiisition, which were liy their terms nontransferable,

it appeared from the .'^lio\\'ing made on a motion for a pre-

liminary injunction that complainant was a member of a

combination known as the " Trunk Line Association," formed
by a number <if railroads operating in different States for

the purpjse nf preventing competition; that the passenger

receipts of all such roads ,were pooled and divided on an
agreed basis; and that the special rates made on account of

the exposition were lixed, and the terms of the tickets which
were the liasis of the suit were prescribed, by such associa-

tion through its passenger committee. Held, That such

combination was illegal, as in violation of tlie Federal Aoti-

Trust Law (2(; Stat., 2(J0), and that complainant could not

in\-oke the aid of a Federal court of equity for the protec-

tion of rights claimeil under contracts which were the direct

result and evideiice of such unlawful combination. Del(t-

ii-arc, L. ((- IF. 7^. Co. v. Franl\ 110 F., 68!». 2—82
112. A combination to secure less than lawful freii;ht rate-;, entered

into by independent meat dealers with the intent to monopo-
lize commerce in fresh meat among the several States, is for-

bidden by the Anti-Trust Act of July 2, 1890 (20 Stat, 209).

Kirift t(- Co. \. Viiited S/utcs, 196 U. S., ?.''>. 2—64.3

,9. Laior coiiihi nations.

113. Anti-Trust Act Applies to Combinations of Laborers.—The act

declaring illegal " every contract or combination in the form
of trust, or otherwise in restraint of trade or commerce
among the several States or with foreign nations," (26 Stat.,

200) applies to combinations of laborers as well as of capital-

ists, r. S. V. Worl-inrniieii's AiiiaJfji. Council. 04 F., 994.

Case affirmed, .'57 F., S." (1—1S4). 1 no
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114. Same^Lawful Combinations Turned to Unlawful Purposes.—
The fact that a combination of men is in its origin and gen-
eral purpose.* innocent and la^Yfnl is no ground of defense
when the combination is turned to the unlawful purpose of
restraining interstate and foreign commerce. 76.

115. Same—Labor Strikes.—A combination of men to secure or com-
pel the employment of none but union men becomes a combi-
nation in restraint of interstate commerce, within the mean-
ing of the statute, when, in order to gain its ends, it seeks

to enforce, and does enforce, by violence and intimidation,

a discontinuance of labor in all departments of business, in-

cluding the transportation of goods from State to State, and
to and from foreign nations. i6.

IIG. Same—Injunction—When Granted.—AVhere an injunction is

asked against the interference with interstate commerce by

combinations of striking workmen, the fact that the strike

is ended and labor resumed since the filing of the bill is no

ground for refusing the injunction. The invasion of rights,

especially where the lawfulness of the in^•asion is not dis-

claimed, authorizes the injunction. 76.

117, Railroad Employees—Agreements not to Handle Property of

Railroad Against which Action is Taken.—Rule 12 of an

association of locomotive engineers, styled the " Brother-

hood of Ijdcomotive Engineers," which provides " that here-

after, when an issue has been sustained by the grand chief,

and carried into effect by the Brotherhood of Locomotive

Engineers, it shall lie recognized as a violation of obligations

if a member of the Brotherhood of Locomotive Engineers

who may be emplo.\-ed on a railroad run in connection with

or adjacent to said road, to hiindle the property belonging

to said railroad or system in any way that nwy benefit said

company ^^-ith which the Brotherhood of Locomotive Engi-

neers are at issue, until the grievances or issues or differ-

ences of an.\- nature or kind have been amicably settled "

—

is plainly a rule or agreement in restraint of trade or com-

merce, and violative of section 1 of the act of Congress of

July 2, 1890. ]yaterhoiitie v. Vuiiier, 5.' F., 149. 1—119

118. Same—Conspiracy—Section 5440 R. S.—Construing several

clauses cf the interstate-commerce law recited in the opin-

ion with section ."> 140 of the Revised Statutes, it follows that

a combination of persons, without regard to their occupation,

which will have the effect to defeat the provisions of the

interstate-ccinmierce law, inhibiting discriminations in the

transportation of freight and passengers, and further to

restrain the trade or commerce of the country, will he ob-

noxious to the penalties therein prescribed. 76.
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119. Same—Receivers—Advice of Court.—In this ciise, the movants

having avowecl their purpose, in open court, to submit to the

construction to he nmde by the court reliiting to rule 12 of

the Brotlierhood, the receiver is directed to enter into an

iilipi'dpriate contract with tlieni, sub,1ect to the general opera-

tion of this decision with reference to said rule. 76.

120. A combination of labor organizations whose professed object is

to arrest the operation of the railroads whose lines extend

from a great city into adjoining States until such roads ac-

cede to certain demands made upon them, whether such de-

mands are in themselves reasonable or imreasonable, just or

unjust, is an unlawful conspiracy in restraint of trade and

cdininerce among the States, within the act of July 2, 1890,

and acts threatened in pursuance thereof may be restrained

by injunction, uiiiler section 4 of the act. (.'. S. v. Elliott,

V,2 F., 80]. 1—262
Demurrer overruled, l!-i F., 27 (1—311).

121. Same—Interference with Mails and Interstate Commerce.—

A

combination by railroad employees to prevent all the rail-

roads of a large city engaged in carrying the United >States

mails and in interstate commerce from carrying freight

and ijassengers, hauling cars, and securing the services of

jicrsoiis other than strikers, and to induce persons to leave

the service of such railroads, is within section 1 of the act

of July 2, 1890, and is illegal. U. S. v. Elliott, 64 F., 27.

1—311
122. Combination of Railroad Employees Interfering with Operation

of Railroad in Hands of a Receiver—Instigating Strike,

—

Maliciously inciting employees of a receiver, who is operat-

ing a railroad under order of the court, to leave his employ,

in pursuance of an unlawful combination to iirevent the op-

eration of the road, thorcliy inflicting injuries on its business,

for which damages ^^'ould be recoverable if it were operated

by a private corporation, is a contempt of the court. Thomas
v. Gill., N. 0. d- T. P. Rji. Co., 62 F., 803. 1—266

123. Same—Combination to Compel Breach of Contract.—A combina-
tion to inflict pecuni'iry injury on the owner of cars, oper-

ated by railway c(]inpanies under contracts with him, by
compelling them to give up using his cars, in violation of

their contracts, and, on their refusal, to inflict pecuniary
injury on them by inciting their employees to quit their

service, and thus paralyze their business, the existence of

the contracts being known to the jjarties so combining, is

an unlawful conspiracy. /6.

124. Same—Boycott.—A combination by employees of railway com-
jianles to injure in his business the owner of cars operated
by the companies by compelling them to cease using his
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cars by tin-eats of quitting and by actually quitting their
service, thereby i)iflictiug on tliem great injury, where the
relation between him and the companies is mutually profit-
able, and has no effect whatever on the character or reward
of the services of tlie employees so combining, is a boycott
and an unlawful conspiracy at common 'law. 26.

125. Same—A combination to incite the employees of all the rail-

ways in the country to suddenly quit their service, without
any dissatisfaction with the terms of tlieir employment,
thus paralyzing utterly all railway trafiic, in order to starve
the railroad companies and the public into compelling a'n

owner of ears uped in operating the roads to pay bis em-
ployees more wages, they having no lawful right so to compel
him, i.s an unlawful conspiracy by reason of its purpose,
whether such purpose is effected by means usually lawful
or otherwise. /6.

126. Same—Restraint of Interstate Commerce.—Such combination,
its purpo.se being to paralyze the interstate commerce of the

' country, is an unlawful conspiracy, within the act of July 2,

1890, declaring illegal every contract, combination, or con-

spiracy in restraint <jf trade or commerce among the several

States, r. S. V. Patterson, 5'. Fed.; 605, disapproved. 76.

127. Same—Obstructing Mails.—Such combination, where the mem-
bers intend to stop all mail trains, as well as other trains,

and do delaj- many, in violation of Revised Statutes, section

3995, punishing any one willfully and knowingly obstructing

or retarding the passage of the mails, is an unlawful con-

spiracy, although the obstruction is effected by merely quit-

ting employment. 76.

128. Combination or Conspiracy to Prevent Passage of Trains—Ob-

struction of Interstate Commerce.—Any combination or con-

spiracy on the part of any class of 'men who by violence and

intimidation prevent the passage of railroad trains engaged

in interstate commerce is in violation of act July 2, 1890, de-

claring illegal every contract, combination in the form of

trust or otherwise, or conspiracy in restraint of trade or

commerce among the State.s. In re Grand Jury, 62 F., 840.

1—301

129. Mail—Obstructing Passage of Mail Trains.—It is a violation of

section 995, Revised Statutes, declaring it an offense to

knowingly and willfully obstruct or retard the passage of

the mail, for one to prevent the running of a mail train as

made up .though he is willing that the mail car shall go on,

and his purpose is other than to retard the mails. lb.

130. Same.—The railway is a great public highway, and the duty of

the railroad company as a common carrier is first to the pub-

lic. The road must be kept in operation for the acommoda-

tion of the public, if it is possible to do so with the force and
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appliances within reach. Any negligence in this respect is

not excused by tenipcirary difficulties capable of being

promptly remoyed. Ih.

131, Same.—AYhere the transportation of the mails and interstate

conunerce has long been interrupted by the refusal of the

employees of the railway company to move trains carrying

Pullman cars, it is the duty of the railway company to use

every effort to move the mails and interstate commerce, with-

out regard to the make-up of regular trains; and any willful

failure to perform this duty is a violation of the statute. 76.

132. Railway Employees—Strikes for the Purpose of Injuring a Third

Party.—It is unlawful for the employees of railway com-

panies to combine and quit work for the purpose of com-

pelling their employer to withdraw from his relations with

a third party, for the purpose of injuring that third party.

They have, however, a right to organize for mutual benefit

and protection, and for the purpose of securing the highest

wages and the best conditions they can command. They
may appoint officers, who shall advise them as to the course

to be taken in their relations with their employer, and they

may, if they choose, repose in their oflJcers authority to

order them, or any of them, on pain of expulsion from their

union, peaceably to leave the employment because the terms
thereof are unsatisfactory. Thomas v. Railway Co., 62 F.,

817, followed. V. H. v. CansUly, G7 F., 698. 1—452

133, Strike—Obstruction of Mails—Restraint of Interstate Trade or

Commerce,—A strike, or a preconcerted quitting of work, by
a combination of railroad employees is, in Itself, unlawful
if the concerted action is knowingly and willfully directed

by the parties to it for the purpose of obstructing and
retarding the passage of the mails, or in restraint of trade
and commerce among the States, /B.

Ill, Not Prohibited,

1. Agreements, combinations, etc., only incidentally affecting interstate

commerce.

134. Agreements to Raise Prices of Lumber, Not Involving an Ab-
sorption of the Entire Traffic—An agreement between a
number of lumber dealers in different States to raise the
price of lumber 50 cents per thousand feet In advance of the
market price can not operate as a restraint upon trade
within the meaning of the act of Congress " to protect trade
and commerce against unlawful resti-aint and monopolies"
(26 Stat, 209) unless such agreement involves an absorption
of the entire traffic and is entered into for the purpose of
monopolizing trade in that commodity with the object of
extortion. V. 8. v. Nelson, 52 F., 646. 1 77

But see Combinations, etc., 8-15.
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135. A combination between all the lumber manufacturers of a city

to raise and maintain the price of lumber to local consumers,

and to refuse to sell lumber to consumers who purchase any
part of their supply from outside mills, some of such mills

supplying the local market being situated in another State,

is not in violation of the Sherman Anti-Trust Law, as in

restraint of interstate commerce, its effect on such commerce
being indirect and incidental only. Ellis v. Iniiian, Pouisen

A- Co.. 12-1 F., 9.')(;. 2—208

Reversed, 131 F., 182 (2—.:i77).

136. Apportionment of Territory—Agreements Not to Compete—Iron

Pipe.—The combination of several corporations engaged in

the manufacture of cast-iron pipe whereby they agree not to

compete with each other in regard to work done or pipe

furnished in certain St.-ites and Territories, and, to make
effectual the objects of the association, agree to charge a

bonus upon all work done and pipe furnished within those

States and Territories, which bonus was to be added to the

real market price of the pipe sold by those companies, was
not a violation of the Anti-Trust Act, as it affected inter-

state commerce only incidentally. JJ. 8. v. Addyston Pipe

and Steel Co.. 78 F., 712. 1—631

Reversed, 8.-. F., 271 (1—772) ; 175 U. S., 211 (1—1009). See

Combinations, etc., 39^i'>.

137. Same.—In the examination of such a contract, fraud and

illegality are not to be presumed, but must be proved, as in

all other cases. /6.

138. Acts, contracts, and combinations which promote, or only inci-

dentally or indirectly restrict competition in commerce

among the States, while their main purpose and chief effect

are to foster the trade and increase the business of those

who make and operate them, are not in restraint of inter-

state commerce, or violative of section 1 of the act of July 2,

1890 (26 Stat, 209). WUitwell v. Gontinental Tohacco Co.,

125 F., 454. 2—271

139. Same.—Attempts to monopolize a, part of commerce among the

States which promote, or only incidentally or indirectly

restrict, competition in interstate commerce, while their

main purpose and chief effect are to increase the trade and

foster the business of those who make them, were not

intended to be, and were not, made illegal or punishable by

section 2 of the Anti-Trust Act of July 2, 1890, chapter 647

(26 Stat, 209), because such attempts are indispensable to

the existence of any competition in commerce among the*

States. ^^

140. Combination to Monopolize Eeflning and Selling Sugar by Buy-

ing up all Competitors not a Violation of the Statute.—

A

combination whose object is to enable a single company to
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monopolize and control the business of reflniug and selling

sugar, by buying np all competing concerns in tbe United

States, is not in violation of Federal Anti-Trust Act of July

2, 1890, for it constitutes no restriction upon, or monopoly of,

commerce between the States, but, at most, only makes it

possible for the promoters of tbe combination to restrict or

monopolize such commerce, should they so desire. V. S. v.

E. C. Knight Co., 60 F., 306. 1—250

141. Same.—The purchase of stock of sugar refineries foi the pur-

pose of acquiring control of the business of refining and

selling sugar in the United States does not involve monopoly,

or restraint of interstate or foreign commerce, within the

meaning of the act of .Tuly 2, 1890. U. 8. v. E. C. Knight Co.,

60 v.. It: '.4.
1—1!58

142. Purchase of Similar Establishments in other States and thus

Securing a Monopoly Bears no Direct Relation to Interstate

or Foreign Commerce.—Although the Aiiicricaii Sugar Refin-

ing Company, a corporation existing under the laws of the

State of New Jersey, obtained through the purchase of

stock in four Philadelphia refineries such disposition over

thofe manufactories throughout the United States as gave

it a practical monopoly of the business, Heid, that the ac-

quisition of those refineries by the New Jersey corporation,

and the business of sugar refining in Pennsylvania, bear no

direct relation to commerce between the States or with for-

eign nations ; and that the result of the transaction was the

creation of a monopoly in the manufacture of a necessary of

life, which could not be suppressed under the Anti-Trust

Act of July 2, 1890 (20 Stat, 209). [/. >S'. v. E. C. Knight

Co., :.j6 U. S., 1. 1—.379

143. Corporate Rights as Regards Acquisition of Property to an Ex-

tent which Gives Control of Traffic Therein Among the States

Not Prohibited.'—Congress has no authority, under the com-

merce clause or any other provision of the Constitution, to

limit the right of a corporation created by a State in the

acquisition, control, and disposition of i)roperty in the several

States, and it is immaterial that such property, or the prod-

ucts thereof, may become the subjects of interstate com-

merce. It is apparent that by the act of 'July 2, 1890, in rela-

tion to monopolies. Congress did not intend to declare that

the acquisition by a State corporation of so large a part of

any species of property as to enable the owners to control the

traffic therein among the several States, constituted a crimi-

nal offense. In re Ch~eene, 52 F., 104. 1—55

144. Contract by which Stockholders of a Corporation Agree Not to

Enter Into Competition With Purchaser of the Business of

the Company.—The Anti-Trust Act of July 2, 1890 (26 Stat,

209) has no application to a contract by which the stock-
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holders of a corporation engaged in dealing in fish at differ-
ent places, in consideration of tbe purchase of the business
and good will of the company by another, agreed not to enter
into competition with him iu such business for the term of
ten years. A. Booth d Cu. y. Davis, 127 F., 85. 2—318

145. Same.—Such a covenant by the stockholders rests upon a good
consideration and is lawful, and the right of the purchaser to
enforce it can not be affected by the question whether he
has conducted the business lawfully siuce his purchase. lb.

146. Same—Suit to Enforce—Defenses.—In a suit to enjoin a defend-
ant from violating such a contract and to enjoin a codefend-
ant from employing liis services in a competing business, it

is DO defense that his codefendant hired him in ignorance
of the contract, and will suffer damage if deprived of his
services.

/j,

147. Same—Corporation Selling Out Assets and Good Will and There-
by Incidentally or Remotely Affecting Interstate Commerce.

—

Where a corporation engaged in the business of buying and
selling fish sold out its assets and good will to plaintiff's as-

signor, and the seller no longer retained any interest in the
property, so that the sale was not a mere combination of
owners and properties under one management, the sale was
not in violation of ^the Federal Anti-Trust Act of July 2,

1890 (26 Stat, 20f)), though the contract might incidentally

or in some remote degree injuriously affect interstate com-

merce. Davis V. A. Booth & Co., 131 F., 31. 2—566
148. Same.—An agreement ancillary to such sale of a corporation's

business, by which the stockholders, who received the pur-

chase price, agreed that, in order to protect the good will of

the business so sold, they would not either directly or indi-

rectly engage in the same business within certain distinct

limits for a perod of ten years, was not void, as an unreason-

able restraint of competition in trade, at common law. 7&.

149. Contract for Entire Product.—A contract with an independent

manufacturer of wooden ware for the entire product of his

plant is not in itself a contract in illegal restraint of trade.

Carter-Orume Co. v. Perrunff, 68 F., 439. 1—84.5

150. Same.—If an independent manufacturer contracts to sell his en-

tire product, without knowledge of similar contracts made by

the buyer with other manufacturers, and without any knowl-

edge of the fact that such contract was intended by the buyer

as one step in a general scheme for monopolizing the trade

in that article and controlling prices, such independent

manufacturer can not be held to have conspired against the

freedom of commerce, or to have made a contract in illegal

restraint of trade. '^''•

11808—VOL 1—06 M 69
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151. Where the subject-matter of the agreement does *not directly

relate to and act upon and embrace interstate commerce, and

where the undisputed facts clearly show that the purpose of

the agreement was not to regulate, obstruct, or restrain that

commerce, but that it was entered into with tjie object of

properly and fairly regulating the transaction of the busi-

ness in which the parties to the agreement were engaged,

such agreement will be upheld as not within the statute,

where it can be seen that the character and terms of the

agreement are well calculated to attain the purpose for which

it was formed, and where the effect of its formation and

enforcement upon interstate trade or commerce is in any

event but indirect and incidental, and not its purpose or

object. Andersmi v. UiiHed States, 171 U. S., 604. 1—967

See also Combinations, etc., 9, 105, 174, 17(5, and Statutes,

7, 8, 14, 44, 49.

2. Agreements not to eiir/age in bKSiness.

152. Agreements Not to Engage in Business within a Radius of 50

Miles.—A covenant in a contract by which the owners of

brickmakiug plants conveyed them to a corporation in ex-

change for its stock, binding the sellers not to engage in

competing business within a radius of 50 miles from the

place of business of the corporation for a term of ten years,

is valid, and may be enforced in a court of equity by a suit

to enjoin its violation. RoMnson v. Suhurlxin Brick Co., 127

P., 804. 2—312
153. Same.—Such a covenant is personal, and is not brought within

the statutes of a State other than that in which tlie contract

was made by the fact that the property sold was situated in

such State. 76.

154. A contract for sale of vessels, even if they are engaged in inter-

state commerce, is not necessarily void because the vendors

agree, as is ordinary in case of sale of a business and its

good will, to withdraw from business for a specified period.

Cincinnati, etc., PaoJcet Go. v. Bay, 200 U. S., 179. 2—868
155. Contract by which Stockholders of a Corporation Agree Not to

Enter into Competition with a Purchaser of the Business of

the Company.—A covenant by the stockholders of a corpora-

tion which sold its property, business, and good will, that, in

consideration of such sale and as an inducement thereto,

they would not directly or indirectly engage in the same
or like kind of business as that carried on by the company
in the s.ame territory or in the immediate vicinity of such
territory for ten years after the sale, rests upon a good
consideration and is lawful, and the right of the purchaser

to enforce it can not he affected by the question whether he
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has conductea tlie business l;nyfiilly since liis pui-eliase.
--1. Booth d Go. Y. Davis, 127 F., ST."!. 2—31S

156. Same—Suit to Enforce—Defenses.—In a suit to enjoin a defend-
ant from violating a contract by which for 'a valuable con-
sideration he covenanted not to engage in business for
himself or another in competition with that of complainant
for a term of years, and to enjoin a codefendant from em-
ploying his services in a competing business, it is no defense
that his codefendant hired him in ignorance of the contract,.
and will suffer damage if deprived of his services. 7b..

157. An agreement by which the stockholders of a corporation, on
selling its assets tO' complainant's assignor, agreed not to
again engage in a similar business in specified localities for
a period of ten years, or do any act tending to impair the
good will of the business sold, was not contrary to public
policy. Davis v. A. Booth & Co., 131 F., 31. 2—566

158. Same—Construction.—Where such contract ancillary to the sale
provided that the stockholders of the seller would not
again engage in a similar business for a period of ten
years in the territory, or the inmiediate vicinity of the
territory, dealt in by the corporation, or operated in by it

or its agents, or the immediate vicinity of such territory,

the localities guarded against were restricted to those in
which the selling company had establishments for doing
business, and the immediate vicinity thereof, and did not
include all parts or every one of the United States in which
a former customer resided, oi' into which the corporation's

correspondence had extended, or through which an agent of

the company had traveled. 76.

159. Assignment of Patent—Agreements to Remain out of Business.

—

A contract recited that plaintiff, who was the patentee of an
invention relating to brake beams, for the consideration of

$10,000 to be paid him, had assigned' to defendant, which

was a corporation engaged in the manufacture of brake

beams, a certain patent and a pending application for a sec-

ond and provided that plaintiff during the life of the patent

should not become connected with any company manufactur-

ing or selling brake beams in the United States either as

officer, employee, or shareholder, but reserved to him the

right to terminate such part of the contract at any time by

refunding the consideration paid him by defendant. Held,

That such agreement to remain o.ut of the brake-beam busi-

ness did not render the contract unlawful as one in restraint

of trade and competition or creating a monopoly and that

plaintiff could maintain an action thereon to recover the

stipulated consideration. American Brake Beam Go. v.

Pungs, 141 F., 923. 2—826
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S. Manufacturer's right to regulate prices and restrict sale of his own
products.

160. Contracts Made by Manufacturer with Wholesale Dealers to Sell

Proprietary Medicines at a Certain Price Only.—A system of

contracts made by the manufacturer of a proprietary med-

icine between him and wholesale dealers, to whom alone he

sold his medicine, by which they were bound to sell only at

a certain price and to retail dealers designated by him, and

between him and the retail dealers by which, in considera-

tion of being so designated, they agreed to sell to consumers

only at a certain price, is not unlawful as in restraint of

trade, but is a reasonable provision for the protection of the

manufacturer's trade, and he is entitled to an injunction to

restrain a defendant from inducing other parties to such con-

tracts to violate the same. Hartman v. John D. Parks &

Sons Co., 145 F., 358. 2—1000

See also Dr. Miles Medical Go. v. Jaynes Drug Co., 149 F., S38.

161. Agreement for Rehate if Price is Maintained, where Purchaser

was not Bound in any way.—An arrangement whereby a dis-

tillery company promised persons who purchased from its

distributing agents that if for the ensuing six months they

would purchase their distillery products exclusively from

such agents and would not resell the same at prices less than

those fixed by the company, then, on being furnished with a

certificate of compliance therewith, it would pay a certain

rebate on the amount of such purchases, did not constitute a

contract in restraint of trade, within the meaning of section

1 of said act, since the purchaser was not in any way bound

to the performance of the conditions named ; nor did such

arrangement operate to " monopolize," or " as an attempt to

monopolize," trade and commerce, within the meaning of

section 2 of said act. In re Qreene, 52 F., 104. 1—56

162. Same—No Offense even after Compliance with the Conditions.

—

Nor was there any offense under the statute, even after the

purchaser complied with the conditions of the promise, and

thereby became entitled to the rebate, for such compliance

had no retroactive effect to create a valid contract between

the parties prior thereto. 76.

163. Same.—Even if the promise could be con.sidered as a binding

contract between the parties, the restraint thereby imposed

was only partial and reasonable in the protection of, de-

fendant's business, and was not of the general character

necessary to constitute an unlawful contract in restraint of

tra'de. Mogul S. S. Co. v. McGregor [1892], App. Cas., pt. 1,

p. 25, approved. 76.

164. A manufacturer, a corporation, and its employee restricted the

sales of its products to those who refrained from dealing in
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the commodities of its competitors by fixing the prices of its
goods to those who did not thus refrain so high that their
purchase was unprofitable, while it reduced the prices to
those who declined to deal in the wares of its competitors so
that the purchase of the goods was profitable to them. The
plaintife applied to purchase, but refused to refrain from
handling the goods of the corporation's competitors, and sued
It for damages caused by the refusal of the defendants to
sell their commodities to him at prices which would make it

profitable for him to buy them and sell them again. Held,
The restriction of their own trade by the defendants to
those purchasers^ who declined to deal in the goods of their
competitors was not violative of the Anti-Trust Act. WMt-
irell V. Continental Toiacoo Co., 125 F., 454. 2 271

165. Sales.—The owner of goods may dictate the prices at which he
will sell them, and the damages which are caused to an
applicant to buy by the refusal of the owner to sell to him
at prices which will enable him to resell them at a profit

constitute no legal injury, and are not actionable, because
they are not the result of ."^ny breach of duty or of contract

by the owner. /6.

166. Contracts Restricting Territory within Which Purchasers may
Sell.—A contract of sale by a manufacturer to jobbers of

some of its product, to be shipped across State lines to the

latter, whereby the parties agree that the purchasers shall

not sell, ship, or allow any of the product thus purchased to

he shipped outside of a certain State, is not in restraint of

trade or illegal luider the act of July 2, 1890. PhiUi2)s v.

loUi. Portland Cement Co., 125 F., 59.3. 2—284

4- Live-stock ussooiations and commission merchants.

167. A combination of commission merchants at stock yards, by

which they refuse to do business with those who are not

members of their association, even if it is illegal, is not sub-

ject to the act of Oongi-ess of July 2, 1890, to protect trade

« and commerce, since their business is not interstate com-

merce. Hopkins v. V. S., 171 U. S., 578. 1—941

Reversing 82 F., 529 (1—725).

168. Same.—In order to come within the provisions of the statute,

the direct effect of an agreement or combination must be in

restraint of trade or commerce among the several States or

with foreign nations. /&

169. Same.—A by-law of the Kansas City Live-Stock Exchange,

which regulates the commissions to be charged by members

of that association for selling live stock is not in restraint

of interstate commerce or a violation of the act of July 2,

1890, to protect commerce from unlawful restraints. 11).
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170. Same.—A commission agent who sells cattle at their place of

destination, which are sent from another State to be sold, is

not engaged in interstate commerce; nor is his agreement

with others in the same business, as to the commissions to

be charged for such sales, void as a contract in restraint of

that commerce. H-

171. Same.—The business of agents in soliciting consignments of

cattle to commission merchants in another State for sale is

not interstate commerce ; and a by-law of a stock exchange

restricting the number of solicitors to three does not re-

strain that commerce or violate the act of Congi-ess. lb.

172. live-stock Exchange—Agreement not to do Business with

Other Yard Traders who are not Members of the Exchange.

—

An agreement among persons engaged in the common busi-

ness, as yard trader, of buying at a city stock yard cattle

wliich came from different States, that they will form an

association for the better conduct of their business, and that

tbey will not transact business with other yard trsiders who
are not members, or buy cattle from those who also sell to

yard traders who are not members of the association, is not

in violation of the act of July 2, 1890, to protect trade and

commerce against unlawful restraints and monopolies.

Amler.'ion v. [/. S., 171 U. S., 604. 1—967
173. Same.—A rule of a live-stock exchange that its members shall

not recognize any yard trader who is not also a member of

the exchange is not in restraint of, or' an attempt to mo-

nopolize, trade, where the exchange does not itself do any

business, and there is nothing to prevent all yard traders

from being members of the exchange and no one is hindered

from having access to the yards or having all their facilities,

except tbut of selling to members of the exchange. 76.

174. Same.—Rules to enforce the purpose and object of such ex-

change, if reasonable and fair, can not, except remotely,

affect interstate trade and commerce, and are not void as

violations of the act of July 2, 1890. 76.

175. Same.—In order to come within the provisions of the statute

the direct effect of an agreement or combination must be in

restraint of that trade or conunerce which is among the

several States or with foreign nations. 76.

176. Same.—Where the subject-matter of the agreement does not

directly relate to and act upon and embrace interstate com-

merce, and where the undisputed facts clearly show that the

purpuse of the agreement was not to regulate, obstruct, or

I'estraiu that commerce, but that it was entered into with the

object of properly and fairly regulating the transaction of

the business in wbich the parties to the agreement were en-

gaged, such agreement will be 'upheld as not within the
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statute, where it can be seen tlaat the character and terms
of the agreement are well calculated to attain the purpose
for which it was formed, and where the effect of its forma-
tion and enforcement upon interstate trade or commerce is
in any event but indirect and incidental, and not its purpose
or object.

^^

5. Stoch exchanges—Contract for distribution of quotations.

177. A contract between a board of trade, having a property right
in the quotations made on its exchange, and a telegraph com-
pany relating to the transmission and distribution of such
quotations by the latter is not in violation of the Anti-Trust
Act of 1890 (26 Stat, 209), as in restraint of trade and com-
merce, because of a provision that the quotatipns shall only
be furnished to persons who sign an agreement to the effect
that they shall not be used in the conduct of a bucket shop.
Board of Trade v. Christie Grain £ Stock Co., 121 F., 608.

2—333
178. Contracts under which the Chicago Board of Trade furnishes

telegraph companies with its quotations, which it could re-

frain from communicating at all, on condition that they will
only be distributed to persons in contractual relations with,
and approved by, the board, and not to what are known as
bucket shops, are not void and against public policy as being
in restraint of trade either at common law or under the
Anti-Trust Act of July 2, 1890. Board of Trade v. Christie

arain and Stock Co., 198 U. S., 236. 2—717
179. Same—Property Right in Quotations—Entitled to Protection.

—

In a suit brought by the Chicago Board of Trade to restrain

parties from using the quotations obtained and used without

authority of the board, defendants contended that as the

board of trade permitted, and the quotations related to,

transactions for the pretended buying of grain without any
intention of actually receiving, delivering, or paying for the

same, that the board violated the Illinois bucket-shop statute

and there were no property rights in the quotations which
the court could protect, and that the giving out of the quota-

tions to certain persons makes them free to all. Held. That

even if such pretended buying and selling is permitted by

the board of trade it is, entitled to have its collection of quo-

tations protected by the law and to keep the work which it

has done to itself, nor does it lose its property rights in the

<luotations by conmiunicating them to certain persons, even

though many, in confidential and contractual relations to

itself, and strangers to the trust may be restrained from ob-

taining and using the quotations by including a breach of

the trust. lb.
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180. Same—Entitled to Protection Though it Concerns Illegal Acts.

—

A collection of information, otherwise entitled to protection,

does not cease to be so because it concerns Illegal acts, and
statistics of crime are property to the same extent as other

statistics, even if collected by a criminal who furnishes some

of the data. 76.

6. Stockholding corporations—Minnesota.

181. Anti-Trust Law of Minnesota Should Receive Same Construction

as Sherman Anti-Trust Law.—The anti-trust law of Minne-

sota (Laws 1899, p. 487, ch. 359), maliing unlawful any con-

tract or combination in restraint of trade or commerce within

the State, is in substantially the same language as the Anti-

Trust Act of July 2, 1890 (26 Stat. 209), and must receive

a similar construction. Minnesota v. Northern Securities

Co., 123 F., 692. 2—246
Reversed, 194 U. S., 38. Circuit Court had no jurisdiction

(2—533).

182. Same—Stockholding Corporation.—A holding corporation or-

ganized by individual stockholders of two railroad companies
owning and operating substantially parallel and competing
lines of railroad within the State of Minnesota, for the sole

purpose cf acquiring, by the exchange of its own steels: there-

for, stock of the two companies, and holding and voting the

same, but having no power or franchise to operate a rail-

I'oad, is not in violation of the Minnesota anti-trust law
(Laws 1899, p. 487, ch. 359), which provides that "any con-

tract, agreement, arrangement, or conspiracy, or any com-
bination in the form of a trust or otherwise * * * which
is in restraint of trade or commerce within this State
* * * is hereby prohibited and declared to be unlawful,"
where the purpose of its promoters was thereby to acquire
and retain in the same hands a majority of the stock of one
or both companies, to insure uniformity of policy and stabil-

ity of management, although it in fact acquired the con-

trolling interest in both, in the absence of any evidence that
it ever exercised its power to prevent competition between
the two roads, or to interfere in any manner with the fixing

of rates by either company. 76.

7. Patents—Oonibinations, etc., to keep up the monopolies.

183. Holding Company.—Contracts by which a number of patents
covering similar inventions are conveyed by the several own-
ers to one of the parties, which grants licenses under all to

the others, are not void as against public policy or as in
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violation of the Sbermau Anti-Trust Law, because of pro-
visions intended to protect and keep up the patent monop-
oly by requiring the licensor to prosecute all infringers,
limiting the licenses to be granted to such licensees as shall
be agreed on, and imposing conditions on each licensee as to
the use and ownership of the patented machines, and pro-
hibiting him from using any others. V. S. aonsoliditted
Seeded Raisin Go. v. aiiffln <G SJcelley Co., 126 F., 364. 2—288

184. Conditions imposed by the patentee in a license of the right to

manufacture or sell the patented article, which keep up the
monopoly or fix prices, do not violate the act of Congress of
July 2, 1890 (26 Stat., 209), to protect trade and commerce
against unlawful restraints or monopolies. Benieiit v.

Xatimial Harroir Co., 186 U. S., 70. 2—170
185. Reasonable and legal conditions imposed by the patentee in a

license of the right to manufacture and sell the patented
article, restricting the terms upon which the article manu-
factured under such license may be used and the price to be
demanded therefor, do not constitute such a restraint on
commerce as is forbidden by the act of Congress of July 2,

1890 (26 Stat, 209), to protect trade aud commerce against

unlawful restraints and monopolies. lb.

186. The agreement of the licensee of a patent for improvements re-

lating to float spring-tooth barrows not to manufacture or

sell any other such harrows than those which it had made
under its patents before assigning them to the licensor, or

which it was licensed to manufacture and sell under the

terms of the license, except such other style and construction

as it may be licensed to manufacture and sell by such

licensor, is not void as an unlawful restraint on trade or

commerce forbidden by the act of Congress of July 2, 1890

(26 Stat, 209), since the plain purpose of this provision is

to prevent the licensee, from infringing on the rights of

others under other patents, and not to stifle competition or

prevent the licensee from attempting to make any improve-

ment in harrows. 76.

187. An agreement by the licensor of a patent for improvements re-

lating to harrows not to license any other person than the

licensee to manufacture or sell any harrow of the peculiar

style and construction then used or sold by such licensee

does not violate the act of Congress of July 2, 1890 (26

Stat, 209), to protect trade and commerce against unlawful

restraints aud monopolies. lb.

188. The very object of these laws is monopoly, and the rule is, with

few exceptions, that any conditions which are not in their

very nature illegal with regard to this kind of property,

imposed by the patentee and agreed to by the licensee for
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the right to manufacture or use or sell the article, will he

upheld by the courts. The fact that the conditions in the

contracts l^eep up the monopoly or fix prices does not render

them illegal. Betnent v. National Harroio Co., 186 U. S.,

70, 91. 2—189

See also Combinations, etc., 92-99.

S. Railroads—Rates—Contracts, etc., favoring particular roads or

individuals. '

189. Comljinations to Maintain Railroad Rates, but not Preventing

or Illegally Limiting Competition, not a Violation of Section

1 of Statute.—An agreement between several competing rail-

way companies and the formation of an association there-

under for the purpose of maintaining Just and reasonable

rates, preventing unjust discriminations by furnishing ade-

quate and equal facilities for the interchange of traffic be-

tween the several lines, without preventing or illegally limit-

ing competition, is not an agreement, combination, or con-

spiracy in restraint of trade in violation of the act of July

2, 1890, section 1. V. S. v. Trans-Missouri Freight Assn., 5.3

F., 410. 1—80
Reversed, 166 U. S., 290 (1—648).

190. Same—Not a Violation of Section 2 as Tending to a Monopoliza-

tion, etc.—Nor is such an agreement in violation of section 2

of such act tending to the monopolization of trade and com-

merce, lb.

191. Same—Separate Organizations, etc.—Where each company, by

such agreement, maintains its own organization as before,

elects its own officers, delegates no powers to the association

to govern in any respect the operations or methods of trans-

acting the routine business of the several competing lines,

but simply requires that each company shall charge just and
reasonable rates, and provides for certain regulations in re-

gard to changes in such rates, such contract or agreement

is not forbidden by public policy as amounting to a transfer

of the franchises and corporate powers of such companies.

76.

192. Same.—A contract between railroad companies forming a

freight association that they will establish and maintain

such rates, rules, and regulations on freight traffic between
competitive points as a committee of their choosing shall

recommend as reasonable ; that these rates, rules, and regu-

lations shall be public ; that there shall be monthly meetings

of the association, composed of one representative from each

railroad company; that each company shall give five days'

notice before some monthly meeting of e\'ery reduction of
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rates or deviation from the rules it proposes to make ; tliat

it will advise with the representatives of the other members
at the meeting relative to the proposed modification, will sub-
mit the question of its proposed action to a vote at that
meeting, and, if the proposition is voted down, that it will

then give ten days' notice that it will make the modiflcation
notwithstanding the vote before it puts the proposed change
into effect ; that no member will falsely bill any freight, or
bill any at a wrong classitication ; and that any member may
withdraw from the association on a notice of thirty days,

appears to be a contract tending to make competition fair

and open, and to induce steadiness of rates, and is in accord

with the policy of the Interstate Commerce Act. Such agree-

ment can not be adjudged to be a contract or conspiracy In

restraint of trade under the Anti-Trust Act when it is ad-

mitted that the rates maintained under the same have been

reasonable and that the tendency has been to diminish

rather than to enhance rates, and there is no other evidence

of its consequences or effect. Shiras, district judge, dissent-

ing. 53 Fed. Rep., 440, affirmed. V. 8. v. Trans-Mo. Ft.

Assn., 58 F., .-TiS. 1—186

Reversed, 166 U. S., 290 (1-048).

193. Same.—No monopoly oL' trade' or attempt to monopolize trade

within the meaning of the Anti-Trust Act is proved by such

a contract. i6.

194. Same.—The railroad companies who are parties to such a con-

tract do not thereby substantially disable themselves from

the discharge of their public duties. lb.

195. A contract by which a railroad compan.\- arranges with another,

to the exclusion of still others, for the interchange of pas-

sengers and freight by through tickets and bills of lading

is not a contract in unlawful restraint of trade, within the

meaning of the act of July 2, 1890. Prescott & A. G. R. Go.

V. Atchison. T. & 8. F. R. Co., 73 F., 438. 1—604

196. Contract Between Eailroad Company and Individual Giving to

latter Exclusive Control of Shipment of Milk Over its Lines,

Including the Fixing of Rates.—Defendant railroad company

entered into a contract with plaintiff for a term of years to

build up, develop, and conduct the business of the transpor-

tation of milk on its lines of road. Plaintiff was to have

full charge of such business and was to receive as compensa-

tion a percentage of the freights earned therein. It was

provided that he should charge rates not in excess of those

charged by competitive roads, and should be granted the ex-

clusive privilege of transporting milk over defendant's lines

"so far as it was permitted to do so by law." In the exe-

cution of the contract all rates were made by defendant, and
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plaintiff was not given a monopoly of the milk traffic. HeM.
That such contract was not ultra vires nor void as contrarj

to public policy, especially as practically construed by the

parties in its execution ; nor was it in violation of the Anti-

Trust Act of July 2, 1890 (26 Stat, 209). Delaware, L. d
IT'. R. Co. V. Kutter, 147 F., 51. 2—1022

197. Contracts or combinations between railroad companies which do

not directly and necessarily affect transportation or rates

therefor are not in restraint of trade or commerce, nor within

the Minnesota anti-trust law of 1899, which is in substan-

tially the same language as the Sherman Anti-Trust Law of

1890, even though they may remotely and indirectly appear

to have some probable effect in that direction. Minnesota v.

Northern Securities Co., 123 F., 692. 2—246
198. Joint Traffic Associations—Proportionate Rates and Division of

Traffic.—A combination of railroad companies into joint

traffic associations, under articles of agreement by which

each road carries the freight it may get over its own line, at

its own rates, and has the earnings to itself, though provid-

ing proportional rates or proportional division of traffic, is

not a pooling of traffic on freights or division of net proceeds

of earnings, within the prohibitions of the Interstate Oom-
merce Law, nor of the act of 1890 (26 Stat, 209), against

unlawful restraints and monopolies. V. S. v. Joint Trafflc

Assn., 76 F., 895. 1-615
Reversed, 171 U. S., 505 (1—869).

199. Through Transportation—Prepayment of Freight.—A common
carrier engaged in interstate commerce may at common law
and under the Interstate Commerce Law demand prepayment
of freight charges, when delivered to it by one connecting

carrier, without exacting such prepayment when delivered

by another connecting carrier, and may advance freight

charges to one connecting carrier without advancing such

charges to another connecting carrier. Gulf, G. & S. F. Ry.
Go. V. Miami 8. ,S. Co., 86 F., 407. 1—823

200. Same—Joint Rates and Billing.—Such carrier may enter into a
contract with one connecting carrier for through transporta-

tion, through joint traffic, through billing, and for the divi-

sion of through rates, without being obligated to enter into

a similar contract with another connecting carrier. lb.

201. Same—Remedy not by Injunction, but by Suit for Damages.

—

The remedy of a party injured by such an agreement is

not by bill of injunction, but by a suit for threefold damages
under the act of 1890, the only party entitled to maintain a
bill of injunction under that act being the Government of

the United States. ih.

See also Caekiebs.
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9. Combinations, etc., operating within a State.

202. A combination or trust between the owners of tugs operating
entirely within the confines of a State is not a combination
in restraint of trade or commerce among the several States
or with foreign nations, so as to come within the condemna-
tion of the statutes of the United States, although most of
the owners held coasting licenses. The Charles E. Wisivall
86 F., 671. 1_850

203. A contract for the purchase of certain river craft to run be-
tween certain points in the same State, where the vessels
necessarily pass over the soil of adjoining States, which
provides for the maintenance of existing traffic rates, and the
vendors agree to withdraw from competition for five years,
is not a contract in restraint of interstate trade under the
Anti-Trust Act of July 2, 1890 (26 Stat., 209), and the pur-
chaser is not relieved from his obligation to pay the pur-
chase price. Cincinnati, etc., Packet Co. v. Bay, 200 U. S.,

l'^9- 2—867
204. Same.—A contract is not to be assumed to contemplate unlawful

results unless a fair construction requires it. 76.

205. Same.—Even if there is some interference with interstate com-
merce, a contract is not necessarily void under the Sherman
Act if such interference is insignificant and merely inci-

dental and not the dominant purpose; the contract will be
construed as a domestic contract and its validity determined
by the local law. See V. 8. v. Trans-Mo. Ft. Assn., 166, U. S.,

290, 329; V. 8. v. Joint Traffic Assn., 171 U. S., 005, 568; and
Bement v. National Harrow Co., 186 U. S., 70, 92. 76.

206. Same.—A contract for sale of vessels, even if they are engaged
in interstate commerce, is not necessarily void because the

vendors agree, as is ordinary in case of sale of a business

and its good will, to withdraw from business for a specified

period. 76.

a07. The Anti-Trust Act of July 2, 1890 (26 Stat, 209), does not

apply to a contract or combination relating to the business

of manufacturing within a State. Rohinson v. Suhurhan
Brick Co., 127 F., 804. . 2—312

208. Agreements not to Engage in Business—Contracts in Partial Re-

straint of Trade.—A covenant in a contract by which the

owners of brickmaking plants conveyed them to a corpora-

tion in exchange for its stock, binding the sellers not to en-

gage in competing business within a radius of 50 miles from

the place of business of the corporation for a term of ten

years, is valid, and may be enforced in a court of equity Ij.v

a suit to enjoin its violation. 76.

!M9. A combination to restrain competition in proposals for con-

tracts for the sale of certain articles which are to be de-
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livered in the State in which some of the parties to the com-

bination reside and carry on business is not, so far as those

members are concerned, in violation of the Anti-Trust Law
of Congress, although the contract may be awarded to some

party outside the State as tbe lowest bidder. Addyston Pipe

and Steel Co. v. V. S., 175 tl. S., 211. 1—1009
210. Same—Jurisdiction of Congress.—Although the jurisdiction of

Congress over commerce among tbe States is full and com-

plete, it is not questioned that it has none over that which is

wholly within a State, and therefore none over combinations

or agreements so far as they relate to a restraint of such

trade or commerce ; nor does it acquire any jurisdiction over

that part of a combination or agreement which relates to

commerce wholly within a State by reason of the fact that

the combination also covers and regulates commerce which is

interstate. lb.

211. An association of manufacturers of shingles within a particular

State, formed for the purpose of securing concerted action

between its members to prevent overproduction and establish

uniform prices and grading, is not an illegal combination in

restraint of interstate or foreign commerce, within the mean-
ing of the Anti-Trust Law of 1890, or subject to Federal con-

trol ; and the fact that through the action of the association

tbe mills of its members were closed for a certain time, and
the price of shingles was raised, but not to an extent alleged

to be unreasonable or exorbitant, does not give a dealer in

shingles for export a right of action against it or its members
under such law. CHMs v. Mc'NeeJey, 102 F., 594. 2—25

212. A combination controlling not only the manufacture of an arti-

cle in the State, but also the sale of the manufactured article,

is not one in restraint of interstate commerce, so as to give

a right of action against it, under the Anti-Trust Law of July

2, 1890, to one injured by a resolution passed and circulated

by it denouncing him for cutting prices, its sales being within
the State, and any transportation and sale of the article in

other States being by other agencies. G/ft&.s v. McNeeley,
107 F., 210. 2—71

Reversed by Circuit Court of Appeals, 118 F., 120 (2—194).

10. Labor combinations.

213. Combination Between Local Labor Union and Labor Organiza-
tion Covering Many States—Boycott on Goods Sent to Other
States.—The action of the members of a labor union in at-

tempting to compel a hat manufacturer to unionize his fac-

tory by leaving his employment and preventing others from
taking employment therein, and also, with the assistance of

the members of affiliated organizations, by declaring a boy-

cott upon his goods in other States into which such goods
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have been shipped for sale at retail, does not have such rela-

tion to interstate commerce as to constitute a combination or
couspirae>- in restraint of such commerce in violation of the
Sherman Anti-Trust Act of July 2, 1890 (26 Stat, 209).
LoeiL-e V. Laiclor. 148 F., 024. (Decision not in print when
body of this book went to press.)

Sec also Combinations, etc., 112-133.

11. Miinimpal contracts—State monoiwUes.

214. Contract Limiting Character of Material to loe Used to that

Controlled by a Single Corporation.—Where the contract for

the paving of a street with asphalt limited the kind of as-

phalt to be used to Trinidad asphalt, such fact, and the fur-

ther fact that such asphalt was controlled by a single cor-

poration was not violative of the commerce clause of the

Constitution or of the Federal anti-trust statutes, and did not

affect the validity of the contract. Field v. Barber Asphalt

Pav. Co., 117 F., 925. 2—193
215. Same.—The specificatAon in an ordinance by a municipal council

that Trinidad Lake asphalt shall be nsed for street improve-

ment, does not violate the commerce clause of the Federal

Constitution or the Sherman Anti-Trust Act of July 2, 1890

(20 Stat, 209) , notwithstanding this particular kind of asphalt

is the product of a foreign country and competitive bidding

was thereby rendered impossible. Field v. Barber Asphalt

Paring Go., 194 U. S.. 618. 2—555

216. Same.—The necessity for an improvement of streets is a matter

of -which the proper municipal authorities are the exclusive

judges and their judgment is not to be interfered with except

in cases of fraud or gross abuse of power. 76.

217. State Monopoly of Liquor Traffic.—The act of July 2, 1890 (26

Stat, 209) is not applicable to the case of a State which, by

its laws, assumes an entire monopoly of the traffic in intoxi-

'
eating liquors (act S. C, Jan. 2, 1895). A State is neither a

" person " nor a " corporation," within the meaning of the

act of Congress. Lo-wenstein v. Evans, 69 F., 908. 1—598

COMMERCE. See Interstate Commerce.

COMMON CARRIERS. See Carriers.

COMMON LAW.
1. Common-law Offenses—Definitions.—There are no common-law

offenses against the United States, and the offenses cogniza-

ble in the Federal courts are only such as the Federal stat-

utes define, provide a punishment for, and confer jurisdic-

tion to try ; but when Congress adopts or creates a common-

law offense the courts may i)roperly look to the common law

for the true meaning and definition thereof, in the absence

of a clear definition in the act creating it. In re Greene,

52 F 104 *

—

^^
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2. Common-Law Offense Adopted by Congress—Presumption—In-

terpretation.—Where Congress adopts or creates a common-

law offense, and in doing so uses terms wbicli have acquired

a well-understood meaning by judicial interpretation, the

Ijresumption is that the terms were used in that sense, and

courts may properly look to prior decisions interpreting them

for the meaning of the terms and the definition of the

offense where there is no other diflnition in the act. V. S. v.

Traiis-Mo. Ft. Assn., 58 F., 58. 1—18G
Case reversed, 166 U. S., 290 (1—648).

3. Common-Law Rule.—The ground on which certain classes of

contracts and combinations in restraint of trade were held

illegal at common law was that they were against public

policy. /6.

4. Public Policy—How Determined.—The public policy of the na-

tion must be determined from its Constitution, laws, and

judicial decisions. 70.

5. Railroad Companies—Arrangements for Through Billing.—There

is no principle of common law which forbids a single railroad

corporation, or two or more of such corporations, from select-

ing, from two or more other corporations, one which they will

employ as the agency by which they will send freight beyond
their own lines, on through bills of lading, or as their agent

to receive freight, and transmit it on through bills to their

own lines, and without breaking bulk ; and the right to

make such selection is not taken away by the Interstate

Commerce Law. New York £ N. Ry. Co. v. New Yorlc £ N. E.

R. Go., 50 F., 867, explained. Prescott d A. G. R. Go. v.

Atohismi, T. & 8. F. R. Co.. 73 F., 438. 1—604
6. Prepayment of Freight.—A common carrier engaged in inter-

state commerce may at common law, and under the Interstate

Commerce Law, demand prepayment of freight charges.when
delivered to it by one connecting carrier, without exacting

such prepayment when delivered by another connecting car-

rier, and may advance freight charges to one connecting

carrier without advancing such charges to another connect-

ing carrier. Gulf, G. & S. F. Ry. Go. v. Miami S. 8. Co.,

"86 F., 407. 1—823
7. Same.—The rules of the common law do not require a carrier

to receive goods for carriage, either from a consignor or a
connecting carrier, without prepayment of its charges if

demanded, nor to advance the charges of a connecting car-

rier from which it receives goods in the course of transporta-

tion ; nor can it be required to extend such credit or make
such advances to one connecting carrier because it does so

to another. Southern hid. Exp. Go. v. V. 8. E.rp. Go., 88 F.,

659. 1—862

Digitized by Microsoft®



INDEX DIGEST. 1105

COMMON LAW—Continued.

8. Contracts in Restraint of Trade—At Common Law,—Contracts
that wei-p in unreasonable restraint of trade at common law
were not unlawful in the sense of being criminal, or as
giving rise to an action for damages to one prejudicially
affected thereby, but were simply void, and not enforceable.
V. 8. V. Addyston Piiic and Steel Go., 85 F., 271. 1—772

9. Same.—No contractual restraint of trade is enforceable at com-
mon law unless the covenant embodying it is merely ancil-
lary to some lawful contract (involving some such relations
as vendor and vendee, partnership, employer and employee),
and necessary to protect the covenantee in the enjoyment of
the legitimate fruits of the contract, or to protect him from
the dangers of an unjust use of those fruits by the other
party. The main purpose of the contract suggests the
measure of protection needed, and furnishes a sufficiently
uniform standard for determining the reasonableness and
validity of the restraints. But where the sole object of both
parties in making the contract is merely to restrain competi-
tion, and enhance and maintain prices, the contract is void.

76.

See also Continental Wall Paper Co. v. Lewis ^^oighi &
Sons Co., 148 F., 939.

10. The illegality, at common law, of a combination formed by
corporations and persons in restraint of trade, does not pre-

clude it from recovering the purchase price of goods sold in

the course of business. Connolly v. Union Sewer Pipe Co.,

184 U. S.. 540. 2—118
11. Note to Trust—Avoidance.—A note made for a balance due on

goods bought from a corporation can not be avoided merely
because the latter is a trust organized to create and carry

out restrictions in trade contrary to the common law. Union
Seicer Pipe Co., 99 F., 354. 2—1

Affirmed, 184 U. S., 540 (2—118).

COMPETITION. See Statutes, 22, 23, 31.

CONGRESS.
1. Debates in Congress are not appropriate sources of information.

from which to discover the meaning of the language of a

statute passed by that body. 17. S. v. Trans-Mo. Ft. Assn..,

166 U. S., 290. 1—648

2. Power to Prohibit Combinations to Establish and Maintain

Railroad Rates.—Congress has the power to prohibit, as in

restraint of interstate commerce, a contract or combination

between competing railroad companies to establish and main-

tain interstate rates and fares for the transportation of

freight and passengers on any of the railroads parties to the

11808—VOL 1—06 M 70
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contract or conibinutiou, even though the rates and fares

thus established are reasonable, t'. /?. v. Joint Traffic As.'iii.,

171 U. S., r,05. 1—869
3. Same—Combinations by Means of Which Competition is Pre-

vented.—Congress has the iiower to forbid any agreement or

combination among or betsN'een competing railroad companies

for interstate commerce, by means of which competition was
prevented. lb.

4. The Anti-Trust law is a legitimate exercise of the power of

Congress oyer interst.-ite coumieree, and a valid regulation

thereof. 11).

5. Power to Legislate Upon the Subject of Private Contracts in

Respect to Interstate Commerce.—The power of Congress to

regulate interstate or foreign cunmierce includes the power
to legislate upon the subject of private contracts in respect

to such conuiievce. Adilysloii Pipe c(- Xtvcl Co. v. I'nitcd

.Shitrs. 17."i U. S., 211. 1—1009

6. Same.—Congress may enact such legislation as shall declare

void and prohibit the performance of any contract between

individuals or corpcnations where the natural and direct

effect of such a contract shall be, when carried out, to

directly and not as a mere incident to other and innocent

purposes, regulate to any substantial extent interstate or

foreign commerce. lb.

7. Same.—The power of Congress to regulate interstate commerce
comprises the right to enact a law prohibiting the citizen

from entering into tliuse private contracts which directly

and substantially, and not merely indirectly, remotely, in-

cidentally, and collaterally, regulate, to a greater or less

degree, <'oinmerce among the States. /6.

8. Same—No Jurisdiction Over Commerce Wholly Within a State,—
Altliough tlie jurisdiction of Congress over commerce among
the States is full and conipleic, it is not questioned that it

has none nver tliat which is wliolly within a State, and there-

fore none o\(T combinations or agre<'ments so far as they
relate to a re.straint of such trade or commerce; nor does it

acquire any jurisdiction over that part of a combination or
a,^'n'cment which relates to coiunierce wholly within a State,

by reason of the fai^t that the combination also covers and
regulates commerce wliich is interstate. Jh.

9. Congress did not exceed its power under the commerce clause
of the Federal Constitution in enacting the Anti-Trust Act
of July 2, 1890 (26 Stat, 209), declaring illegal every combi-
nation or conspiracy in restraint of interstate commerce, and
forbidding attempts to mono])olize such commerce or any
part of it, although such statute is construed to embrace a
combination of stockholders of two competing interstate

Digitized by Microsoft®



INDEX DIGEST. 1107

CONGKESS—Continued.

railway companies to form a stock-holding' corporation which
should ac(iuire, in exchange for its own caijital stools, a
controlling interest in the capital stocli: of each of such rail-

way companies. Xoiiliern ffeciirities Go. v. [•iiitcd States,
193 U. S., 197 (48 L. ed., 279). 2—342

10. Had Power to Enact Anti-Trust Law.—Under its powers to
regulate commerce among the several States and with for-
eign nations Congress had authority to enact the Anti-Trust
Act of July 2. 1890. Northern fScciirities Go. v. United States,

193 U. S., 197 (Harlan, Brown, McKenna, Day). 2—340
See Utiitcd States v. E. G. Knight Go., 156 U. S., 1; United

States V. Trans-Missouri Freight Association, 166 U. S., 290;
United States v. Joint Traffic Association. 171 U. S., 505;
Hopkins \. United States, 171 U. S., 578; Anderson v. United
States. 171 U. S., 604; Addyston Pipe d- Steel Go. v. United
States. 175 XT. S., 211; Montague A Go. v. Loiciii, 193 U. S.,

38.

11. The constitutional guarantee of liberty of contract does not
prevent Congress from prescribing the rule of free competi-
tion for those engaged' in interstate and international com-
merce. 7ft,

12. Congress may protect the freedom of interstate commerce by
any means that are appropriate and that are lawful and not
prohibited by the Constitution. /6.

13. If in the judgment of Congress the public convenience or the

general welfare will be best subserved when tlie natural laws
of competition are left undisturbed by those engaged in

interstate commerce, that must he, for all, the end of the

matter, if this is to remain a government of laws, and not

of men. 76.

14. When Congress declared contracts, combinations, and conspira-

cies in restraint of trade or commerce to be illegal, it did

nothing more than apply to interstate commerce a rule that

had been long applied by the several States when dealing

with combinatiorfs that were in restraint of their domestic

commerce. 76.

15. The power of Congress over interstate and international com-

merce is as full and complete as is the power of any State

over its domestic commerce, subject, of course, to such

restrictions as are imposed by the Constitution upon the

exercise of all power. 76.

16. No State can, by merely creating a corporation, or in any other

mode, project its authority into other States, so as to prevent

Congress from exerting the power it possesses under the

Constitution over interstate and international commerce, or

so as to exempt its corporation engaged in interstate com-

merce from obedience to any rule lawfully established by

Congress for such commerce ; nor can any State give a cor-
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,poration created under its laws aulliority to restrain inter-

state or international commerce against the will of the

nation as lawfully expressed by Congress. Every corpora-

tion created by a State is necessarily subject to tlie supreme

law of the land. I^-

17. Whilst every instrumentality of domestic commerce is .subject

to State control, every instrumentality of interstate com-

merce may be reached and controlled by national authority,

so far as to compel it to respect the rules for such commerce

lawfully established by Congress. lb-

18. Congress has the power to establish rules by which interstate

and international commerce shall be governed, and by the

Anti-Trust Act has prescribed the rule of free competition

among those engaged in such commerce. IT).

19. Congress may Prohibit Private Contracts which Restrain Inter-

state Commerce.—Congress may, in the exercise of the power

conferred by the commerce clause of the Constitution, pro-

hibit private contracts which operate to directly and sub-

stantially restrain interstate commerce. V. 8. v. Northern

Securities Co., 120 F., 721. 2—21G
20. It is the declared policy of Congress, which accords with the

principles of the common law, to promote individual competi-

tion in relation to interstate commerce, and to prevent combi-

nations which restrain such competition between their mem-
bers ; and it is no defense to an action to dissolve such a com-

bination as illegal under the Anti-Trust Law that it has not

in fact been productive of injury to the public, or even that

it has been beneficial, by enabling the combination to com-

pete for business in a wider field. V. 8. v. Clic.iapeaJce & 0.

Fuel Co., 105 F., 93. 2—?.4

Affirmed, 115 F., 610 (2—151).

21. Authority over State Corporation.—Congress has no authority,

under the commerce clause or any other provision of the

Constitution, to limit the right of a corporation created by
a State in the acquisition, control, and disposition of property

in the several States, and it is immaterial that such property,

or the products thereof, may become the subjects of inter-

state commerce; and it is apparent that by the act of July

2, 1890, in relation to monopolies. Congress did not intend to

declare that the acquisition by a State corporation of so large

a part of any species of property as to enable the owners to

control the traffic therein among the several States consti-

tuted a criminal offense. In re Greene, 52 F., 104. 1—55

22. While Congress may not have general visitatorial power over

State corporations, its powers in vindication of its own laws

are the same as If the corporation had been created by an

act of Congress. Hale v. Henkel, 201 U. S., 43. 2—847
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23. Franchises of a corporation chartered by a State are, so far as
they involve questions of interstate commerce, exercised in
subordination to the power of Congress to regulate such com-
merce.

J^Jy

See also Injunctions, 16.

CONSENT OF PARTIES. See Counts, 14.

CONSPIRACY.
1. A conspiracy consists in iin agreement to do sometliing : but in

the sense of the law, and therefore in the sense of the act
of 1890, it must be an agreement between two or more to do,

b\- concerted action, something criminal or unlawful, or, it

may be, to do something lawful by criminal or unlawful
means. A conspiracy, therefore, is in itself unlawful, and.
in so far as this statute is directed against conspiracies
in restraint of trade among the several States, it is not
necessary to look for the illegalitj- of the offense in the kind
of restraint proposed. Any proposed restraint of trade,

though it be In Itself innocent. iC it is to be accomplished by
conspiracy, is unlawful. U. S. v. Dehs. 04 F., 724, 748.

1—:S52

See also V. S. v. MaoAiidieirs d Fortes Co., 149 F., 823, 831.

2. Conspiracy to Commit Offenses Against the United States—Re-
vised Statutes, Section 5440.—The statute relating to conspir-

acies to commit offenses against the United States (Rev.

Stat., sec. .J 140) contains three elements, which are neces-

sary to constitute the offense. These are: (1) The act of

two or more persons conspiring together; (2) to commit any
offense against the United States; (3) the overt act, or the

element of one or more of such parties doing any act to

effect the object of the conspiracy. U. S. v. Caxshhj, 67 F.,

COS. , 1—449
3. Same—Conspiracy Defined.—A conspiracy is a combination of

two or mure persons by concerted action to accomplish a

criminal or unlawful purpose, or some purpose not in itself

criminal, Ij.^' criminal or unlawful means. Fettibone v.

v. S., 148 U. S., 203, cited. 76.

4. Same—Manner of Conspiring.—The common design is the es-

,sence of the charge ; but it is not necessary that two or more

IDersons should meet together and enter into an explicit or

formal agreement for an unlawful scheme, or that they

should directly, by words or in writing, state what the un-

lawful scheme vi-as to be, and the details of the plan or the

means by which the unlawful combination was to be made
effective. It is sufficient if t\^o or more persons, in any man-

ner or through any contrivance, positively or tacitly, come

to a mutual understanding to accomplish a common and

unlawful design. 7b.
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5. Same—Parties to Conspiracy.—Where an unlawful end is sought

to lie efCeoted, and two or more per.sons, actuated by the com-

mon jiurioose of accomplishing that end, work together in

any way in furtherance of the unlawful scheme, every one

of said persons becomes a member of the conspiracy, al-

though the part any one was to take therein was a subordi-

nate one. or was to be executed at a remote distance from

the other conspirators. 76.

6. Same.—Anyone who, after a conspiracy is formed, and wlio

knows of its existence, joins therein, becomes as much a

party thereto from that time as if he had originally con-

conspired. U. S. V. Bahcock, Fed. Cas. No. 144ST, 3 Dill.,

cited. 11).

7. Same—Evidence—Acts of One Party.—Where several persons

are proved to ha^e combined together for the same illegal

purpose, any act dune by ime of them, in pursuance of the

original concerted plan, and with reference to the common
object, is, in the centemplation of the law, the act of the

whole party, and therefore the proof of such act will be

evidence against any of tlie others who were engaged in

the conspiracy. 76.

8. Same—Declarations by Parties.—Any declaration made by one
of the parties during the pendency of the illegal enterprise,

is not only evidence against himself, but against all the otlier

consiiirators, who, when the combination is proved, are as
much responsible for such declarations, and the acts to

which they relate, as if made and committed by themselves.
This rule applies to the declaration of a co-conspirator,

although he may not himself be under prosecution. 76.

9. Same—Conspiracy as Distinct Offense.—The law regards tBe act

of unlawful combination and confederacy as dangerous to

tlie iieace of society, and declares that such combination and
cnnfederacy to commit crime requires an additional restraint
to tliose provided for the commission of the crime itself.

It therefore makes criminal the conspiracy itself, with jien-

alties and punishments distinct from those it attaclies to the
crime whicli may be the objei-t of the conspiracy. 76.

10. Same—Means Contemplated—Allegations and Proofs.—It is not
incunilient nijon the prosecution to prove that all the means
set out in the indictment were in fact agreed upon to carry
out tlie conspiracy, or that any of them were actually used
or ijut in operation. It is sufficient if it l)e shown that one
or more of the means described in the indictment were to
be used to execute that purpose. /&.

11. Same—Overt Acts.—While at common law it was not necessary
to aver or firove an overt act in furtherance of a conspiracy,
yet. under the statute relating to conspiracies to commit an
offense against the T'nited States, the doing of some act in
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pursuance of the conspiracy is luade an ingredient of the
crime, and must be established as a necessary element
thereof, although the act may not be in itself criminal.

r. .S. V. Thoiiipsoii, 31 F., 331, 12 Sawy., 155, cited. /&.

12. Same.—It is not necessary, however, to a verdict of guilty, that

the jury should find that each and every one of the overt

acts charged in the indictment was in fact committed; but it

is sufHcient to show that one or more of these acts was com-
mitted, and that it was done in furtherance of the con-

spiracy, lb.

13. A combination of lalior organizations whose professed object is

to arrest the operation of the railroads whose lines extend

from a great city into adjoining States until such roads

accede to certain demands made upon them, whether such

demands are in themselves reasonable or unreasonable, just

or unjust, is an unlawful conspiracy in restraint of trade and

commerce among the States, within the act of July 2, 1890,

and acts threatened in pursuance thereof may be restrained

by injunction, under section 4 of the act. U. S. v. Elliott,

62 F., 801. 1—262

14. A combination to incite the employees of all the railways in

the country to suddenly quit their service, without any

dissatisfaction with the terms of their employment, thus

paralyzing utterly all railway traffic, in order to starve the

railroad companies and the public into compelling an owner

of cars used in operating the roads to pay his employees

, more wages, they having no lawful right so to compel him,

is an unlawful conspiracy liy reason of its purpose, whether

such purpose is effected by means usually lawful or other-

wise. Tlioiiiax V. Ciii., K. 0. d- T. P. Ry. Co., 62 F., 803.

1—266

15. Same.—Such combination, its purpose being to paralyze the

interstate commerce of the country, is an unlawful con-

spiracy, within the act of July 2, 1890, declaring illegal every

contract, combination, or conspiracy in restraint of trade

or commerce among the several States. V. S. v. Patterson,

55 F., 005, disapproved. I^-

16. Same—Obstructing Mails.—Such combination, where the mem-

bers intend to stop all mail trains as well as other trains,

and do delay many, in violation of Revised Statutes, section

3995, punishing anyone willfully and knowingly obstructing

or retarding the passage of the mails, is an unlawful con-

spiracy, although the obstruction is effected by merely

quitting employment. -f^-

17. Any combination or conspiracy on the part of any class of men

who by violence and intimidation prevent the passage of

railroad trains engaged in interstate commerce is in viola-

tion of act of July 2, 1890, declaring illegal every contract,
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combination in the form of trust or otherwise, or conspiracy

in restraint of trade or commerce among the States. In re

Oraiul Jury, 62 F., 840. 1—301

18. A combination of persons, without regard to their occupation,

which will have the effect to defeat the provisions of the

interstate commerce law, inhibiting discriminations in the

transportation of freight and passengers, and further to

restrain the trade or commerce of the country, will be

obnoxious to the penalties prescribed in section 5440, Revised

Statutes, relating to conspiracy. Waterhouse v. Comer, 55

F., 149. 1—120

19. The term " conspiracy," in section 1 of the act of July 2, 1890

(26 Stat, 209), is used in its well-settled legal meaning, and

any restraint of trade or commerce, if to be accomplished by

conspiracy, is unlawful. V. S. v. Dehs, 64 F., 724. 1—322

20. Conspiracy to Injure in Business.—The action of an association

of manufacturers in adopting a resolution denouncing a

dealer in the product they manufactured, who bought and

shipped such product to customers in other States and for-

eign countries, and in printing such resolution in circulars,

and mailing the same to other manufacturers and customers

of the dealer, whereby his business was injured, constituted

an illegal combination or conspiracy in restraint of interstate

and foreign commerce, and gives the person injured a right

of action in a circuit court of the United States, under the

Anti-Trust Law of 1890, to recover the damages sustained.

aibbs V. McNeeley, 102 F., 594. 2—25

See also Statutes, 40.

CONSTITUTION.

1. Constitutional Guaranty of Eight of Assembly and Free

Speech.—Inciting the employees of a receiver, who is op-

erating a railroad under the order of a court, to leave his

employ, in order to carry out an unlawful conspiracy, is

not protected by constitutional guaranties of the right of

assembly and free speech, and is not less a contempt be-

cause effected by words only, if the obstruction to the opera-

tion of the road by the receiver is unlawful and malicious.

Thomafi v. Gin., N. O. £ T. P. Ry. Co., 62 F., 803. 1—266
2. The constitutional freedom of contract as to the use and man-

agement of property does not include tbp right of railroad

companies to combine as one .consolidated and powerful asso-

ciation for the purpose of stifling competition among them-
selves, and of thus keeping their rates and charges higher

than they might otherwise be under the laws of competition,

even If their rates and charges are reasonable. V. S. v.

Joint Traffic Sssn., 171 U. S., 505. 1—869
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3. Legislation which renders unlawful contracts, the direct effect

of which is to shut out from interstate commerce the opera-

tion of the general law of competition, is not an interference

with the general liberty of contract possessed by the citizen

under the fifth amendment to the Constitution. 26.

4. The constitutional guaranty of liberty of the individual to enter

into private contracts does not limit the power of Congress

so as to prevent it from legislating upon the subject of con-

tracts in restraint of interstate or foreign commerce. Ad-

dystoH Pipe and Steel Co. v. V. S., 175 U. S., 211. 1—1009
5. The provision in the Constitution regarding the liberty of the

citizen is to some extent limited hy the commerce clause ; and

the power of Congress to regulate interstate commerce com-

prises the right to enact a law prohibiting the citizen from

entering into those priv.-ite contracts which directly and sub-

stantially, and not merely indirectly, remotely, incidental!}',

and collaterally, regulate, to a greater or less degree, com-

merrp among the States. lb.

6. Constitutional Right of Private Contract Limited by Interstate

Commerce Clause.—The constitutional guaranty of liberty to

the individual to enter into private contracts is limited to

some extent by the commerce clause of the Constitution, and

Co]igress may. in the exercise of the power conferred by

such clause, prohibit private contracts which operate to

directly and substantially restrain interstate commerce.

V. s. \. yortlicni Stciiritics Co., 120 F., 721. 2—215

7. The constitutional guaranty of liberty of contract does not pre-

vent Congress from prescribing the rule of free competition

for those engaged in interstate and international conunerce.

Northern Securities Go. v. United Htates, 103 U. S., 197.

(Harlan, Brown, McKenna, Day.) 2—340

8. Same.—The constitutional guaranty of liberty of contract is

not infringed by a Federal court decree enjoining the North-

ern Securities Co., a corporation formed in pursuance of

a combination of stockholders in two competing interstate

railway companies for the purpose of acquiring a controlling

interest in the capital stock of such companies, from exercis-

ing the powers acquired l)y such corporation by virtue of its

acquisition of such stock. (//S L. ed,., 679.) 2

—

:m-J

9. Only such acts as directly interfere with the freedom of inter

state commerce are prohibited to the States by the Constitu-

tion. Field V. Barber Asphalt Co., 194 U. S., 618. 2—5.55

10. Article IV—Has Nothing to do with the Conduct of Individuals

or Corporations.—Article IV of the Constitution of the United

States only prescribes a rule by which courts, Federal and

State, are to be guided when a question arises in the prog-

ress of a pending suit as to the faith and credit to be given

by the court to the public acts, records, and judicial proceed-
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ings of a State other than that in which the court is sitting.

It has nothing to do with the conduct of individuals or cor-

porations. Minnesota v. A'arthern Securities Co., 194 U. S..

48. 2—533
11. Fourth Amendment. See Immukity, 14. l.j; Witnesses, 8. 20;

Search, 2-4; Cokpokations, 14, 2.j ; and Courts, 22.

12. Fifth Amendment. See Immunity, 1, :'., 7, 9, IG ; and Wit-

nesses, 1, 2, 4, 11-13, 15, 16, 20, 23.

13. Fourteenth Amendment.—It is not the purpose of the four-

teenth amendment to prevent the States from classifying the

subjects of legislation and making different regulations as

to the property of different individuals ditferently situated.

The provision of the Federal Constitution is satisfied if all

isersous similarly situated are treated alike in privileges

conferred or liabilities imposed. Ficlil v. Burlier Asphalt

Paving Co., 194 U. S., 618. 2—555
14. Same.—A State statute which ijrovides that certain improve-

ments are not to be made if a majority of re.3ident owners of

property liable to taxation protest, is not unconstitutional

because it gives the privilege of protesting to them and not

to nonresident owners. II).

15. Same.—Discrimination in favor of agricultural products. See

Connolly v. Union. Sewer Pipe Co.. 184 U. S., 540. 2—119

CONTEMPT.
1. Interference with Receiver—Impeding Operation of Railroad.

—

Any willful attempt, with knowledge that a railroad is in the

hands of the court, to prevent or impede the receiver thereof

appointed by the court from complying with the order of the

court in running the road, which is unlawful, and which, as

between jirivate individuals, would give a right of action for

damaf^cs, is a contempt of the order of the court. Thomas v.

Cin.. \. O. d- T. P. R. Co.. 62 F., 80S. 1—266
2. Same^Instigating Strike—Unlawful Combination.—Maliciously

inciting employees of a receiver, who is operating a railroad

under order of the court, to leave his employ, in pursuance of

an unlawful combination to prevent the operation of the

road, thereby inflicting injuries on its business, for which
damages would be recoverable if it were operated by a pvi-

vate corporation, is a contempt of the court. lb.

3. Same—Constitutional Guaranty of Right of Assembly and Free
Speech.—Suoli inciting to cany out an unlawful conspiracy

is not protected by constitutional guaranties of the right of

assemlily and free speech, and is not less a contempt because

effected liy words only, if the obstruction to the operation

of the road by the receiver is unlawful and malicious. Ih.

4. Contempt—Proceeding in Equity—Conclusiveness of Answer.

—

In proceedings for contempt in equity, a sw<u'n answer, how-
ever full and unequivocal, is not conclusive, even in the case
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(if ii stranger to tlie bill f(ir Ihc injunction whicli luvs been
violated. T'. S. v. J}chs, CA F., 724. 1—322

6. Same—Justification—Irregularities.—W'lu'ic u court bad juris-

diction of ati injunction suit, and did not exceed its powers
therein, no irregularity or error in tbe procedure or in the
order can justify disobedience of the writ. IT).

6. Same.—In a proceeding for contempt in disobeying an injunc-

tion, the sufBciency of the petition for the Injunction, in

respect to matters of form and averment merely can not be
questioned. /&.

7. Contempt—Trial by Court.—Though the same act constitute a

contempt an<l a crime, the contempt may be tried and pun-
ished by the court. Jb.

8. Contempt—Violation of Injunction—Conspiracy.—Where de-

fendants, directors, and general officers of the American
Kailway Union, in combination with members of the union,

engaged in a conspiracy to lioycott Pullman cars, in use on

railroads, and for that purpose entered into a conspiracy

to restrain and hinder interstate commerce in general, and,

in furtherance of their design, those actively engaged in the

strike used threats, violence, and other unlawful means of

interference with the operations of the roads, and, instead

of respecting an injimction conunanding them to desist, per-

sisted in their purpose, without essential change of conduct,

they were guilty of contempt. lb.

9. Same—Interference with Receiver.—Any improper interference

witli the management of a railroad in the liands of recei\ers

is a contemjit of the court's authority in making the order

appointing the receivers, and enjoining interference with

their control. Ih.

10. The order of the Circuit Court finding the petitioners guilty of

contempt, and sentencing them to imprisonment, was not a

final judgment or decree. Ir re Deba, 158 U. S., 564:. 1—565

11. Violation of Injunction—Contempt.—An injunction having been

issued and served upon the defendants, the Circuit Court had

authority to inquire whether its orders had been disobeyed,

and when it found that they had l)ecn disoiieyed, to proceed

under Revi.sed Statutes, section T2."i, and to enter the order

of punishment complained of. ^6.

12. Same

—

Habeas Corpus.—The Circuit Court haying full juris-

diction in the pi-eniises, its findings .-is to the act of disobe-

dience are not open to review on hubcii.s rariiiis in this or

any other coni't. I^-

13. Witness—Incriminating Evidence.—Where a witness is coni-

mitted for eontempt in refusing to answer all of a series of

questions, for tlie reason that tli(> answers would tend to

criminate him, and some of the answers would have that

tendency, he sliould not be denieil relief on hiihea.f i-orftus
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because ponie of the questiojis might be safely answered.

Foot V. Buchanan, ll.S F., 156. 2—104

14. Although the suhpoena duces tecum may be too broad in its

requisition, where the witness has refused to answer any

question, or to produce any books or papers, this objection

would not go to the validity of the order committing him

for contempt. Hale v. EenJcel, 201 U. S., 43. 2—874

CONTRACTS.
1. Contract for Entire Product.—A contract with an independent

manufacturer for the entire product of his plant is not in

itself a contract in illegal restraint of trade. Oarter-Crume

Go. V. Peiriiiw. (W P.. 4:H9. 1—845
2. Same.—If an independent manufacturer contracts to sell his

entire product, without knowledge of similar contracts made
by the buyer with other manufacturers, and without any

knowledge of the fact that such contract was intended by

the buyer as one step in a general scheme for monopolizing

the trade in that article and controlling prices, such inde-

pendent mannufacturer can not be held to have conspired

against the freedom of commerce, or to have made a con-

tract in -illegal restraint of trade. lb.

3. Purchase of Business—Combination in Restraint of Trade.—

A

contract by which a person sells his property and business

good will to another can not be repudiated on the ground that

the purchaser acquired the property for the purpose of ob-

taining a monopoly of the business and in pursuance of an
illegal combination in restraint of interstate trade and com-

merce. Camors-McConnell Co. v. McCoitnell, 140 F., 412.

2—817
4. Same.—In order to defeat a suit to enforce such a contract on

the ground that its enforcement is sought to aid and facili-

tate the carrying out of an illegal combination to monopolize

interstate trade and commerce, it must appear that the con-

tract is directly connected with such unlawful purpose, and
not merely collateral thereto. /6.

5. Same.—Although the combination may be unlawful, an action

for the performance of the contract can not be defeated upon
the gi-ound that plaintiff is carrying on its business in an
unlawful manner as a monopoly. 76.

6. Same.—An agreement, as incidental to the sale of property as a

business, that the seller will not enter into a competing busi-

ness, is valid and enforceable, notwithstanding it is in partial

restraint of trade. /6.

7. Same—Specific Performance—Sale of Business—Enjoining Vio-
lation.—A court of equity will enjoin a defendant from vio-

lating a contract, clearly shown, by which he deliberately

obligated himself for a valuable consideration not to engage
in a certain business. 76.
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8. Purchaser of River Craft not Relieved from Obligation to Pay
Purchase Price Because of His Agreement to Maintain Pres-
ent Traffic Rates.—A purchaser of river craft can not in-

invoke the Anti-Trust Act of July 2, 1890 (26 Stat, 209), to
relieve him from his obligation to pay the purchase price, be-
cause of his covenant to maintain the present traffic rates,
which is not declared by the contract to enter into the con-
sideration of the sale—especially where the rates referred to
primarily, if not exclusi\-ely, relate to domestic, and not to
interstate, business. Cincinnati, etc., Packet Co. v. Bay 200
U. S., 179. 2—867

9. Same.—A contract is not to be assumed to contemplate unlawful
results unless a fair construction requires it. 76.

10. Same.—Where a contract relates to commerce between points
within a State, both on a boundary river, it will not be con-
strued as falling within the prohibitions of the Sherman
act because the vessels affected by the contract sail over soil

belonging to the other State while passing between the intra-

state points. /J).

11. Same.—Even if there is some interference with interstate com-
merce, a contract is not necessarily void under the Sherman
Act if such interference is insignificant and merely incidental

and not the dominant purpose ; the contract will be con-

strued as a domestic contract and its validity determined by
the local law. 76.

12. Same.—A contract for sale of vessels, even if they are engaged
in interstate commerce, is not necessarily void because the

vendors agree, as is ordinary in case of sale of a Business and
its good will, to withdraw from business for a specified

period. 76.

13. Any contract or combination which directly and substantially

restricts the right of an interstate carrier to fix its own rates,

independently of Its natural competitors, places a direct re-

straint upon interstate commerce, in that it tends to prevent

competition, and is in violation of the act, whether the

rates actually fixed be reasonable or unreasonable. U. S. v.

Kortlwrn Securities Co., 120 F., 721. 2—21.5

14. Contracts—Proprietary Medicines.—A system of contracts made
by the manufacturer of a proprietary medicine between him

and wholesale dealers, to whom alone he sold his medicine,

by which they were bound to sell only at a certain price and

to retail dealers designated by him, and between him and

the retail dealers by which, in consideration of being so desig-

nated, they agreed to sell to consumers only at a certain

price, is not unlawful as in restraint of trade, but is a rea-

sonable provision for the protection of the manufacturer's

trade, and he is entitled to an injunction to restrain a defend-
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ant from inducing otlier parties to such contracts to violate

the same. Harliiiaii v. John D. Parks d- Sons Co., 145 F.,

358. 2—1000

,s'ee also Dr. J/Z/'-.s Mctlirul Co. v. Jayiies Drug Co., 119 F.,

838.

15. A contract for the sale Of merchandise is not rendered illegal by

the fact that the selling corporation is a trust or monopoly

organized in violation of law, either Federal or State, the

contract of sale being collateral and having no direct relation

tci the unlawful scheme or combination. Chicayo Wall Paper

Hills V. General Paper Co., 147 F., 491. 2—1027

16. Contracts Limiting Character of Material to be Used to that

Controlled by a Single Corporation.—Where the contract for

the paving of a street with asphalt limited the kind of

asphalt to lie use to Trinidad asphalt, such fact, .and the

further fact that such asphalt was controlled by a single

coriJorntion, was nut violative of the commerce clause of the

Constitution or of the Fedci'al Anti-Trust Statutes, and did

not affect the validity of tlie contract. Field v. Barker

AsplMlt Pav. Co., 317 F., 02.-.. 2—193

Affirmed, 194 TJ. S., CIS (2—."i.".)

.

17. Illegal.—Parties to a transaction adjudged to violate the Anti-

Trust Act of July li, 1800 (2(; Stat., 209), aie not exempt

from the doctrine iii jiarl delicto on the theory that they

acted in good faith and without intent to violate the law,

where, with knowledge (-.f the facts and of the statute, they

acted vinder the mistaken supposition that the statute would

not be held applicable to the facts. Harriinan v. Northern

Securities Co.. 107 U. S.. 244. 2—660
Afiirming, l:U F., 331 (2—618).

Reversing, 132 F., 4i;4 (2—5S7).
18. Same.—Property delivered under an executed illegal contract

can not be recovered back liy any party //( pari delicto, and

the courts can not relax the rigor of this rule where the ,

record discloses no special considej'utions of equitj', justice,

or public policy. /&.

19. Same.—Where a vendor after transferring shares of railway

stock to a c(ir])i)ration in exchange for its shares becomes a

director of the purchasing corporation and participates in

acts consistent only with absolute ownership by it of the

railway stocks, and does so after an action has been brought

to declare the transaction illegal, his right to rescind the

contract and compel restittitlon of his original railway

shares, if it ever I'xisted, is lost by acquiescence and laches.

lb.
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20. Effect of Illegal Provisions—Divisibility.—Stipulations in a
conti'iu-t which are iiivalid as in restraint of trade, if

capable of being construed divisibly, do not affect the
validity of other iirovisious. f. S. Voiisdiiilated iSrrded

Riisiii Co. y. Griffin d- SKellci/ Co.. 126 F., ;ir,4. 2—28S
21. Same—Validity—When Question for Jury.—Conceding that a

contract legal in its terms and in its consideration may be
rendered illegal as against public policy liy reason of the
intention of the parties to so ase it as to commit civil injury

to third persons, where the evidence as to such intention is

conflicting, the contract can not be declared illegal liy the

coiu-t as matter of law. ~ /&.

22. Effect of Anti-Trust Law upon Contracts in Restraint of Trade
which at Common Law were Not Unlawful.—The effect of

the Anti-Trnst Law of ISiKj is to render contracts in re-

straint of trade, as applied to Interstate commerce, unlaw-
ful in an aflirmative or positive sense, and lumishable as a

misdemeanor, and also to create a right of civil action for

damages in favor of persons injured thereli,\-, and a remed,\-

by injunction in favor lioth of private persons and the

public against the execution of such contracts and the main-

tenance of such trade restniints. U. 8. v. Aiidyston Pipe <(

Steel Co., y.". F., 271. 1—772
8re also Coiitiiientul WulJ rapcr Co. v. Lciri.s Voight d- Sons

Co.. 148 F., 0:lO.

23. The statute is not limited to contracts or combinations which

monopolize interstate commerce in any given commodity,

but seeks to reach those which directly restrain or Impair

the freedom of interstate trade. The law reaches contracts

and coml)inations which may fall short (jf complete control

of a trade or business, and does not await the consolidation

of mauy small ciimbinations into the huge "trust" which

shall control the production and sale of a commodity. Chcxii-

pealce cC- 0. Ftici Go. v. Vnited State.% 115 F., 610, 624.

2—KW
24. Applies to Common Carriers by Railroads—Contracts Affecting

Rates.—The provisions respecting contracts, combinations,

and conspiracies in restraint of trade or commerce among

the several States or with foreign countries, contained in

the act of July 2, 1S90, apply to and cover common carriers

by railroad ; and a contract between them in restraint of

such trade or commerce is prohibited, c\-cn though the con-

tract is entered into between competing railroads, only for

the purpose of thereby affecting trafiic rates for the trans-

portation of persons and property. U. .s'. v. Trnii.t-Mo. Ft.

A.SSV., 166 U. S., 200. 1—i;4S
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^5. Act Applies to All Contracts in Restraint of Interstate or For-

eign Commerce—Not Confined to Unreasonable Restraints.—
The prohibitory provisions of the said act of July 2, 1890,

apply to all contracts in restraint of interstate or foreign

trade or commerce without exception or limitation; and

are not confined to those in which the restraint is unreason-

able. 17. S. V. Tram-Mo. Ft. Assn., 166 U. S., 290. 1—648

26. Test of Legality of a Contract or Combination.—The Anti-

Trust Act of July 2, 1890 (26 Stat., 209), does not leave

to the courts the consideration of the question whether the

restraint is or is not unreasonable and such as would have

rendered the contract Invalid at coumion law. The only

question in each case where the validity of a contract or

combination under the law is involved is whether or not

its necessary effect is to restrain interstate commerce. Ches-

apeake & Ohio Fuel Co. v. V. S., 115 F., 610. 2—151

27. Same.—The test of the violation of the Anti-Trust Act of

July 2, 1890 (20 Stat, 209), by a contract or combination,

is its effect upon competition in commerce among the States.

If its necessary effect is to stifle or to directly and sub-

stantially restrict interstate commerce, it falls under the

ban of the law, but if it promotes, or only incidentally or

indirectly restricts, competition, while its main purpose

and chief effect are to promote the business and increase

the trade of the makers, it is not denounced or avoided by

that law. Phillips v. lola Portland Cement Co., 125 F., 593.

2—284

28. The Sherman Act of July 2, 1890, is not intended to affect

contracts which have only a remote and indirect bearing

on commerce between the States. Field v. Barher Asphalt

Paving Co., 194 U. S., 618. 2—555
29. The Anti-Trust Act of July 2, 1890 (26 Stat, 209), does not

apply to a contract or combination relating to the business

of manufacturing within a State. Roliinson v. 8uburljaM

Brick Co., 127 F., 804. 2—.312

30. The act of July 2, 1890, commonly known as the "Anti-Trust

Act,"' does not, and could not constitutionally, affect any
monopoly or contract in restraint of trade, unless it inter-

feres directly and substantially with interstate commerce,

or commerce with foreign nations. U. S. v. Addyston Pipe

& Steel Co.. 78 F., 712. 1—630
31. What Contracts, Combinations, or Conspiracies Violate Anti-

Trust Act.—Every contract, combination, or conspiracy the

necessary effect of which is to stifle or to directly and sub-

stantially restrict competition in commerce among the States

is in restraint of interstate commerce, and violates section

1 of the act of July 2, 1890 (26 Stat, 209). Whitwell v.

Continental ToMcco Co., 125 F., 454. 2—271
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32. What Acts, Contracts, and Combinations Do Not Violate Anti-

Trust Act.—Arts, contracts, and couibinatious wliicb promote,

or only incidentally or indirectly restrict, competition in

commerce among the States, while their main jmrpose and

chief effect are to foster the trade and increase the business

of those who make and operate them, are not in restraint of

interstate commerce or violative of section 1 of the act of

July 2, 1S90 (lie Stat, i!09). Ih.

33. Section 1 of the Sherman Anti-Trust Act of July 2, 1890 (26

Stat., 209). makes a distinction between a contract and a

combination or conspiracy in restraint of trade. Rice v.

StaiHlarcl Oil Go., i:U F., 4li4. 2—033
34. Contract for Sale of Goods by Member of Combination.—The

act of July 2, 1890, section 1 (2(! Stat., 209), known as the

" Sherman Anti-Trust Act," does not invalidate or prevent

a recovery for the breach of a collateral contract for the

manufacture and sale of goods by a member of a combination

formed for the purpose of restra'ining interstate trade in

surli goods. HarUey Dean Plate Glass Go. v. Tiiglihnid Glass

Go., 143 F., 242. 2—995

In EESTRAI^-T OF Trade. See Couiiinations, etc.. 54-77.

Not Enforceable. See ContBiNAXipNS, etc., 16-20.

Freedo5[ of Contract—Uigiit of Private Contract. See

Constitution, 2-8: and Congress, 5-7, 11, 19.

Contracts for Entire Product. See Cohbinations, etc., 140.

150.

Agreements not to Engage in Business or Compete. See

Combinations, etc., 144-146, 148, 159, 208.

Contracts in Viol.^tion op Anti-Trust Act. See Actions

AND Defenses, 61, 62.

Defenses. See Actions and Defenses.

COPYRIGHT.
The rights acquired by publishers of copyrighted books under

the copyright law did not Justify them in combining and

agreeing that their books should be subject to the rules

laid down by the united owners, one of which was that no

member of the association should sell any books to a black-

listed purchaser who was known to cut prices. Mines v.

Scriiner, 147 F., 927. 2—1035

See also Combinations, etc., 28, 96-98.

COVENANTS. See Combinations, etc., 152, 153, 155.

CORPORATIONS.
1. A corporation, while by fiction of law recognized for some pur-

poses as a person and for purposes of jurisdiction as a citi-

zen, is not endowed with the inalienable rights of a natural

11808—VOL 1—06 M 71
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person, but it is an artificial person, created and existing only

I'or the convenient transaction of business. Xurtlteni Se-

curities Co. y. I'nitcd States. 19:5 U. S., 197 (Brewer con-

curring). 2—341

2. Stockholding—Corporations to Acquire Stock of Competing

Railroads—legality.—The real control of a corporation is in

its stcckbolders, \Yho have the power to determine all im-

portant corporate acts and policies, and any contract or

coniliination by which a majority of the stock of two rail-

roMd companies o^vning and operating parallel and competing

interstate lines of road is transferred to a corporation or-

ganized for the purpose of holding and voting the same,

and reiciving the dividends thereon, to be divided pro rata

among the stockholders of the two companies so transfer-

ring- tlieir stock, directly and substantially, restricts inter-

state trade and conmierce, and is in violation of the Anti-

Trust Act of .July 2, 1890 (I'l; Stat.. 209). since it destroys

any motive for competition between the two roads ; and it ia

immaterial that eacli company has its own board of direct-

ors, which nominally directs its operations and fixes its

rates. V. S. v. yorti.eiii Securities Co.. 120 F., 721, 2—21.ii

3. Same.—The fact that the purpose of an illegal combination be-

tween stockholders of two railroad companies operating par-

allel and competing interstate lines, to secure unity of inter-

est and control of such companies, and to prevent competi-

tion, has been accomplished by the formation of a corpora-

tion which has acquired the ownership of a majority of the

stocic of each of the companies, can not be urged to defeat

a suit by the United States to restrain the exercise of the

power so illegally acquired by the corporation through such

combination, as imposing a restraint upon interstate com-
merce in violation of the Anti-Trust Ijaw (act July 2, 1890,

26 Stat., 209), 76.

Affirmed, 193 U. S., 197 (2—338).
4. Powers of Corporations—New Jersey Statutes,—The language of

the New .Jersey enabling act (J^aws 1899, p. 173), author-

izing the organization of corporations " for any lawful pur-

p(]se,'' imiio.ses a limitation upon the powers of any corpo-

ration organized theremider, however broad may be the
terms of its ai'ticles of incorijoration. It).

5. Northern Securities Company—Distribution of Stock—Purchase
and Sale.—A contract by which defendant, the Northern Se-

curities Compajiy, acquired from complainants certain shares
of stock of the Nortliern Pacific I^^ailway Company (193 U. S.

197), Held, under the evidence, to have been one of purchase
and sale, by which defendant, on payment of the agreed
price, became the absolute owner of the shares, free from
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any trust in favor of the complainauts, and free to distribute
the same pro rata among- all its stockholders uiwn the entry
of a decree dechu-ing it to be an illegal combination, and
prohibiting it from voting or receiving dividends on such
stock. Northern .Securities Co. v. Hairivian, 134 F., ;!:ri.

2—618
Affirmed, 197 U. S., 244 (2—869).

6. Same—Should not be Enjoined from Distributing Stock.—De-
fendant corporation having been adjudged an illegal combi-
nation in restraint of interstate commerce, and enjoined
from voting or receiving dividends on certain railroad stock
which it owned, but permitted to transfer the same to its

stockholders, -i plan adopted by its directors and stockholders
to distribute the same pro rata iiniong all its stockholders
was equitable, and its execution should not be enjoined. /6.

7. Same.—The decree of the Circuit Court in the Northern Securi-
ties case, affirmed by this court (19:; U. S., 197), did not
determine the quality of the transfer as between the defend-
ants, and the provisions therein as to return of shares of
stock transferred to it by the railway stockholders were
permissive only, and not an adjudication that any of the
vendors were entitled to a restitution of their original rail-

way shares, fldrriniaii v. Northern Securities Co., 197 U. S.,

244. 2—669
8. Same.—The judgment of the Supreme Court in the Northern

Securities case went no further than the decree of the

Circuit Court itself, and while it leaves that court at liberty

to proceed in the execution of its decree as circumstances
may require, it does not operate to change the decree or

import a power to do so not otherwise possessed. 76.

9. Same.—The judgment or opinion of the Supreme Court in this

case did not enlarge the scope of the decree of the Circuit

Court so as to make it an adjudication that any of the

vendors of railway stocks were entitled to judicial restitu-

tion of the stocks transferred by them to the Securities

Company, or that the Securities Company could not dis-

tribute the shares of railway stock held by it pro rata

between its own shareholders. lb.

10. Same.—The transaction between complainants and the Northern

Securities Company was one of purchase and sale of North-

ern Pacific Railway Company stock for shares of stock of

the Securities Company and cash and not a, bailment or

trust. lb.

11. Same—Duty of Securities Company to Distribute Stock.—It was

the duty of the Securities Company under the decree in the

Government suit to end a situation which had been adjudged

unlawful, and as this could be effected by sale and distribu-

tion in cash, or by distribution in kind, the company was
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.

justified in ndopting tlie latter metliod and avoiding the

forced sale of several hundred million dollars of stock which

would have involved disastrous results. /&.

12. Unreasonable Search and Seizure of Contracts and Correspond-

ence—Immunity—Grand Jury.—A corporation charged with a

violation of the Anti-Trust Act of .July 2, 1890, is entitled to

immunity under the fourth amendment of the Constitution

from such an unreasonable search and seizure as the compul-

sory production before a grand jury, under a siiipwiia duces

tecum, of all understandings, contracts, or correspondence

between such corporation and six other companies, together

with all reports and accounts rendered by such companies

from the date of the organization of the corporation, as well

as all letters received by that corporation since its organiza-

tion, from more than one dozen different companies, situated

in seven different States. Uulc ^-. Ucnlel, 201 U. S., 43.

2—874

13. Same.—A corporation is but an association of individuals, with

a distinct name and legal entity, and in organizing itself as

a collective body it waives no appropriate constitutional im-

munities, and although it can not refuse to produce its books

and papers it is entitled to immunity under tlie fourth amend-

ment against unreasonable searches and seizures, and where

an examination of its books is not authorized by an act of

Congress a subpcena duces tecum requiring the production of

practically all of its books and papers is as indefensible as

a search warrant would be if couched in similar terms. lb.

14. Same.—The protection against unreasonable searches and seiz-

ures afforded by the Fourth Amendment can not ordinarily

be invoked to justify the refusal of an officer of a corpora-

tion to produce its books and papers in obedience to a sub-

pcena duces tecum, issued in aid of an investigation by a

grand jury of an alleged violation of the Anti-Trust Act of

July 2, 1890, by such corporation. lb.

15. Same—Contempt.—Although the subpoena duces tecum may be

too broad in its req\iisition, where the witness has refused

to answer any question, or to produce any books or papers,

this objection would not go to the validity of the order com-

mitting him for contempt. 76.

16. Same—Reserve Right to Investigate Contracts of a Corpo-

ration.—A corporation is a creature of the State, and there is

a reserved right in the legislature to investigate its contracts

and find out whether it has exceeded its powers. lb.

17. Same.—There is a clear distinction between an individual

and a corporation, and the latter, being a creature of the

State, has not the constitutional right to refuse to submit its

books and papers for an examination at the suit of the State.

/&.
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18. Same.—An officer of a corporation which is charged with crimi-

nal violation of a statute can not plead the criminality of the

corporation as a refusal to produce its books. 76.

19. Franchises of a corporation chartered by a State are, so far as

they involve questions of interstate commerce, exercised in

subordination to the power of Congress to regulate such com-
merce ; and while Congress may not have general visitatorial

power over State corporations, its powers in vindication of its

own laws are the same as if the corporation had been created

by an act of Congress. 76.

20. In an action against corporations for violations of the Anti-Trust

Law, the books of the various defendants both before and

after the alleged combination, and the contracts between

them, as, well as other papers, referred to in the opinion, are

all matters of material proof, but whether material or not the

testimony must be tal%;en and exceptions can be noted by the

examiner and the materiality of the evidence passed on by

the court. IVelson v. United States, 201 U. S., 92. 2—920

21. Corporate Officers—Production of Documentary Evidence.-—The

refusal of corporate ofticers to obey orders of a Federal

circuit court requiring them to produce certain documentary

evidence, on their examination before a special examiner,

can not be justified on the theory that such evidence was not

in their possession or under their control, because their pos-

session was not personal, but was that of the corporations.

IT).

22. Same.—Documentary evidence in the shape of books and papers

of corporations are in the possession of the officers thereof.

76.

23. Same—Officers and Employees Can Not Refuse to Testify or Pro-

duce Books, etc.—Ho^e v. HeiiK-el (vol. 2, p. 874) followed, to

the effect that officers and employees of corporations can

not, under the fourth and fifth amendments, refuse to testify

or produce books of corporations in suits against the corpo-

rations tor violations of the Anti-Trust Law of July 2, 1890,

in view of the immunity given by the act of February 25,

3903.
^^

24. Corporation can not Claim Immunity Because of Testimony or

Evidence Furnished by its Officers.—A corporation, whether

State or Federal, can not claim immunity from prosecution

for violation of the interstate commerce or anti-trust laws of

the United States because of testimony given or evidence pro-

duced by its officers or agents before the Interstate Commerce

Commission or the Commissioner of Corporations, or in any

proceeding, suit, or prosecution under such laws ;
the right to

immunity on account of evidence so given in the several

cases granted by act February 11, 1893 (27 Stat., 443), and

acts February 14 and February 25, 1903 (32 Stat, 827, 904),
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being limited to individuals who as witnesses give testimony

or produce evidence. Vnitcd States v. Armour & Co., 142 F.,

SOS. 2—951

25. Article IV of the Constitution of tlie United States has noth-

ing to do with the conduct of individuals or corporations.

It only prescribes a rule by wliicb courts, Federal and State,

are to be guided wlien a question arises in the progress of a

pending suit as to the faith and credit to be given by the

court to the public acts, records, and judicial proceedings of

a State, other than that in A\hich the court is sitting.

]\liniir^„ta V. Xurthcrn Securities Co.. 191 U. S., 18. 2—533

26. Indictment—Criminal Responsibility—Joinder of Defendants

—

Corporation and its Officers. See U. 8. v. Afac.indreics £
Forbes Co., 110 F., 823, S:.'.G.

COSTS.

The discretion of the trial court under section 7 of the Anti-

Trust Act of July 2, 1890 (26 Stat, 209), to allow a reason-

able attorney's fee to the successful plaintiff in an action

brought under that section to recover damages for a viola-

tion of the ])rovisions of that act against combinations in

restraint of trade, is not abused by an allowance of $750,

although the (•erdict \Aas but for .f.500, where the trial took

Ave da^-s, and from the proof offered it appeared that from
.*;750 to .fl.Odd would be a reasonable sum. Montague v.

Loifiij. 193 U. S., .-.iS. 2—329

COURTS.

I. Federal Coukts in Geneeal—Jurisdiction

.\ND Power.

Jurisdiction over Nonresident Defendants in Private Suits.

—

The authority given by section ', of the act of July 2, 1890
(2(i Stat.. 209), to bring in nonresidents of the district can
not be availed of in private suits, and the court can not
acquire jurisdiction over them. Greer. Mills (G Go. v. Stoller,

"( F., 1. 1—(320

Jurisdiction in Private Suits Against a State for Violation of

Anti-Trust law—Necessary Parties.—Where a person brings
au action under section 7 of the Anti-Trust Law of July 2,

1890, against the ofbeials of a State, to recover damages for

acts done under authority of a State statute, which gives

the State an entire monopoly of the ti'affic in intoxicating
liquors (act S. C, Jan. 2, 1895), the State itself is a necessary
party thereto, and consequently the Federal courts would
have no jurisdiction of the action. Lotvenstein v. Evans,
G9 F., 908. 1_598
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3. Court of Equity can not Entertain Bill of Private Party to
Enforce Anti-Trust law.—Tlie Auti -Trust Law of July 2,

.1890, does not authorize a court of equity to entertain a bill

by a private party to enforce its provisions, his remedy be-
ing by an action at law for damages. Houtlicni hid. Exp.
Co. v. r 8. E.I-IK Co.. 88 1<\, (i."i9. 1 §62

4. The United States can not maintain a bill in equity to restrain
an association of railroads from carrying into effect an agree-
ment alleged to be illegal under the Interstate Commerce
Law. when it appears that it did not grant the charter of,

and has no proprietary interest in, any of the roads. Its
right is to prosecute for breaches of the law, not to provide
remedies. V. 8. v. Joint Trafjic Assn., 7(! F., 89.5. 1—615

Case reversed, 171 U. S., 505 (1—869).
5. Jurisdiction After Admission of Territory as State.—In 1895 the

plaintiff in error was indicted, with others, in a district

court of the Territory of Utah, under section 3 of the act of
July 2, 1890 (20 Stat, 209), which declares illegal "every
* * * combination * ' 'in restraint of trade or
commerce in any Territory." In January, 1896, Utah was
admitted as a State, and thereafter the case was transferred

to the Federal court for the district of Utah, where, after

hearing on demurrer to the indictment, the plaintiff in error

was tried and convicted. HeJrl, on writ of error, that

neither under the act of Congress authorizing Utah to form
a State government (28 Stat, 111, 112), nor the constitution

of Utah (art. 24, sec. 7), nor by other legislation, was juris-

diction conferred upon the Federal court to proceed with the

case, ^/<,m•e v. U. 8., 85 F., 465. 1—815
6. Same.

—

Held, further, that the case did not come within the

provisions of Itevised Statutes, section 13, regulating the

effect of the repeal of statutes, for the admission of Utah
as a State did not operate to I'epeal the act of July 2, 1890,

which still applies to the Territories of the United States. lb.

7. Court of Equity—Adjustment of Difficulties Between Receiver of

Railroad and Employees.—Where the property of a railway

or other corporation is being administered by a receiver

under the superintending power of a court of equity, it is

competent for the court to adjust difficulties between the

receiver and his employees, which, in the absence of such

adjustment, would tend to injure the property and to defeat

the i)urpose of the receivership. Watcrlwuse v. Comer, 55 F..

149. 1—119

8. Same.—It follows, then, that it is in the power of the court, in

the interest of public order and for the protection of the

projierty under its control, to direct a suitable arrangement

with its employees or officers, to provide compensation and

Digitized by Microsoft®



1128 INDEX DIGEST.

COURTS—Continued.

I. Federal Courts in Genekal—Continued,

conditions of their employment, and to avoid, if possible, nn

interruption of their labor and duty, which will be disastrous

to the trust and injurious to the public. /&.

9. A Court of Equity Should Not Aid by Entertaining Infringe-

ment Suits Brought by an Illegal Corporation.—A corpora-

tion organized for the purpose of securing assignments of

all patents relating to " spring-tooth harrows," to grant

licenses to the assignors to use the patents upon payment of

a royalty, to fix and regulate the price at which such hai-

rows shall be sold, and to take charge of all litigation, and

prosecute all infi-ingements of such patents as an illegal

combination, \\li()se purposes are contrary to public policy,

and which a court of equity should not aid by entertaining

infringement suits brought in i>ursuance thereof. National

Hunoio Go. V. Quid-, in F., 1-".(). 1—143

10. Jurisdiction of a Court of Equity can not be Invoked to Enforce

a Contract Arising out of an Unlawful Combination of Rail-

roads—Ticket Brokers.—In a suit by a railroad company to

enjoin the defendants, who were ticket brokers, from deal-

ing ill special tickets issued l)y complainant on account of

the Pan-Americ.'ui Kxposition, which were by their terms

nontransferable, it appeared from the showing made on a

motion for a preliminary injunction tliat complainant was a

member of a combination Icnown as the " Trunin Line Associ-

ation," formed by a numlicv of railroads operating in differ-

ent States for the purpo'-e of preventing competition
; that

the passenger receipts ol' all such mads were pooled and
divided on an agreed Iiasis: and that the special rates

made on aefdunt of the exposition were fixed, and tlie terms
of the tickets which were the basis of the suit were pre-

scribed by such association through its passenger com-
mittee. J/chl, That such combination was illegal, as in

violation of the Fedei-al Anti-Trust Law (20 Stat., 209),
and that complainant cnuld not invoke the aid of a Federal
court of equity for the protection of rights claimed under
contracts which were the direct result and evidence of such
unlawful combination. Dclatrair. L. it W. It. Go. v. Frank,
110 !<., liSO. 2—82

11. A railroad company, belonging to an illegal combination in

violation of the Anti-Trust Act of 1890, can not invoke the
aid of a Federal court of equity for the protection of its

rights claimed under ccmtracts which were I be direct result
and evidence of such unlawful C(Jinbination. /6.

12. Will Enjoin a Combination Between Two Parallel and Competing
Lines of Eailroad—Question of Public Policy.—Where the
effect of a combination is to directly prevent' competition
between two parallel and naturally competing lines of rail-
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road engaged in interstate business, it is in restraint of
interstate commerce and a violation of the Anti-Trust Act
of July 2, 1800 (26 Stat, 209), and the court, in a suit to
enjoin it as such, can not consider the question whether the
combination may not be of greater benefit to the public
than competition would lie: that being a question of public
policy to be determined hy Congress. V. /?. v. Northern
Securities Co.. 120 F., 721. 2 216

13. May Restrain Violations of Anti-Trust Act and Frame its

Decree to Accomplish Practical Results.—Although cases

should not be brought within a statute containing criminal
provisions that are not clearly embraced b.v it, the court

should not Ijy narrow, technical, or forced construction of

words exclude cases from it that are obviously within its

provisions, and while the act of July 2, 1890, contains crim-

inal provisions, the Federal court has power under section

4 of the act in a .suit in equity to prevent and restrain

violations of the act, and may mold its decree so as to

accomplish practical results such as law and justice demand.
Xortlurii SeCKritics Co. v. Tiuitccl States, 193 U. S., 197.

2—M39
14. Consent of Parties can Never Confer Jurisdiction upon a Federal

Court. If the record does not affirmatively show jurisdiction

in the circuit court, this court must, upon its own motion,

so declare, and make such order as will prevent the circuit

court from exercising an authority not conferred upon it by

statute, ilinnesota \. 'Northern Securities Co.. 194 U. S., 48.

2—533

15. A State is not a citizen within the meaning of the provisions of

the Constitution or acts of Congress regulating the jurisdic-

tion of the Federal courts. It).

16. A case can not, under existing statutes regulating the jurisdic-

tion of the courts of the United States, be removed from a

State court, as one arising under the Constitution or laws of

the United States unless the plaintiff's complaint, hill, or

declaration shoves it to be a case of that character. /6

17. While an allegation in a complaint filed in a circuit court of

the United States may confer jurisdiction to determine

whether the case is of the class of which the court may prop-

erly take cognizance for purposes of a final decree on the

merits, if notwithstanding such allegation, the court finds,

at any time, that the case does not really and substantially

involve a dispute or controversy within its jurisdiction then,

by the express command of the act of 1875, its duty is to

proceed no further. And if the suit, as discussed by the

complaint could not have been brought by plaintiff originally

in the circuit court, then, under the act of 1887-88 it
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I. Fbder.\l Conrrs in Gexehal—Continued,

should not bave been renioved from the State court and

should be remanded. I^-

18. A State can not, by a suit in its own name, invoke the original

jurisdiction of a Federal circuit court to restrain and pre-

vent violations by competing interstate railway companies,

of the Anti-Trust Act of July 2. 1,S!)0 (26 Stat., 209), because,

alone, of the alle.tred remote and indirect injury to its pro-

prietary interests arising from the mere absence of free com-

petition in trade and conmierce as carried on by such car-

riers within its limits. I^-

19. Article IV of the Constitution of the United States only pre-

scribes a rule by which courts. Federal and State, are to be

guided when a question arises in the progress of a pending

suit as to the faith and credit to Ije given by the court to the

public acts, records, and judicial proceedings of a State,

other than that in which the court is sitting. It has nothing

to do with the conduct of individuals or corporations. II).

20. Allegation of Amount in Controversy.—It is not essential that a

bill in a Federal court should state the amount or value in

controversy, if it appears to be within the jurisdicthmal limit,

from the allegations of the bill, or otherwise from the record,

or from evidence taken in the <-'ase before the hearing of

objections to the jurisdiction. Robinfion v, Suhtifhan Brick

Co., 127 F„ SOi 2—.312

21. Abatement—Pendency of Action in State Court,—The pendency

of a suit in a State court is not a bar to one on the same

cause of action in a Federal court, lb.

22. Production of Documents,—The search and seizure clause of

the fourth amendment was not intended to interfere with

the power of courts to compel the production upon a trial of

documentary evidence through a siil)i)aiia rf»cc.s tecum.

Hale v. Hcnket, 201 U. S., 43, 2—87-4

Sec al.m Search, and Wita'esses,

23. Orders of a Federal circuit court directing witnesses to answer

the questions put to tliem and produce written evidence in

their possession on their examination before a special ex-

aminer ajipointed in a suit brought by the United States to

enjoin an alleged violation of the Anti-Trust Act of July 2,

ISl^K) (20 Stat,, 209), is interlocutory in the principal suit,

and therefore not appealable to the Supreme Court, An ap-

peal does lie. however, from a judgment of contempt, at-

tempting to enforce the order. Alexander v. United States,

2(11 U, S., 117, 2—945
.See also yel.soii \. Vvited i^tates. 201 U, S,. 02 (2—920).

24. Admission of Evidence—Order of Proof,—In an action to recover

dama.ges for an alleged conspiracy in restraint of interstate

commerce, it was within the discretion of the trial court to

Digitized by Microsoft®



INDEX DIGEST. 1131
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I. Fkderal Courts in Generai.—Continued,
admit evidence or ;uts and declarntious of various of the
defendant associations, their oflicers, committees, members,
and agents, made in tlie absence of many of tlie otber de-
fendants, before a prima facie case of conspiracy had been
established, and before privity of some of the defendants bad
been proven, on condition that such connecting evidence
should be thereafter given. Loder v. Jayiie, 142 F., 1010.

2—977
II. CiEcuiT Courts.

25. Jurisdiction to Restrain and Punish Violations of Anti-Trust
Act.—The circuit court hRxe jurisdiction under the Anti-
Trust Act of July 2, 1890. to issue injunctions to restrain
and punish violations of that act. V. 8. v. Aglci; (j2 F., 824.

1—294
26. Jurisdiction—Habeas Corpus—Removal of Prisoner.—Where a

prisoner, arrested under warrant based upon an indictment
in a distant State and district, is held pending an applica-
tion to the district court for a warrant of removal for
trial, the circuit court of the district in which he is held
has autliority on haheat corpus to examine such indictment
and to release the prisoner, if in its judgment the indictment
should be quashed on demurrer. lit re, Terrell, .51 F., 21.3.

1—46
27. Habeas Corpus—Removal of Prisoner—Examination of Indict-

ment.—It is the right and duty of the circuit court on an
application for haheas coipiis for the purpose of releasing

a person held under a warrant of a United States commis-
sioner to await an order of the district judge for his re-

moval to another district to answer an indictment, to ex-

amine the indictment to ascertain whether it charges any
offense against the United States, or whether the offense

comes within the jurisdiction of the court in which the in-

dictment is pending. /;) re Greene, 52 F.,104. 1—54

28. Jurisdiction— Obstruction of the Mails.—The circuit court had
power to issue its process of injvmction upon complaint which

clearly showed an existing obstruction of artiticial highways

for the passage of interstate commerce and the transmission

of the mails, not only temporarily existing, but threatening

to continue. In re Dehs, 158 U. S., 505. 1—.565

29. Same—Violation of Injunction—Contempt.—Such an injunction

having been issued and served upon the defendants, the cir-

cuit court had authority to inquire whether its orders had

been disobeyed, and when it found that they had been dis-

obeyed, to proceed under Ilevised Statutes, section 725, and

to enter the order of punishment complained of. 76.

30. Same—Habeas Corpus.—The circuit court having full jurisdic-

tion in the premises, its findings as to the act of disobedi-
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II. CiRcriT Covets—Continiieil.

encf nre not open to review on habeas corpus iu this or any

other court. lb.

31. The circuit court has power, in an action brought by the At-

torney-General, to enjoin the Northern Securities Company,

a cori"iration oia;anizecl to hold the majority of the stock of

two competing and parallel lines of railroad for the purpose

of jireventing coni[)etition. from voting such stock, and from

exercising any control whatever over the acts and doings of

the railroad companies in question, and also to enjoin them

from paying any dividends to the holding corporation on any

of the stock so held by it. Xorilicrii Securities Co. v.

United Slates:. ]03 U. S.. ]:_iT. 2—338

32. The circuit court can have no jurisdiction of a suit Instituted

by a State, because of an allegation in the complaint that full

faith and credit will not be given to its public acts if a New
Jersey corporation organized for the purpose of acquiring

the control of two competing interstate railway companies

engaged in business within its limits is allowed to carry out

the object of its incorporation. iLinnesotii v. Xortltern Se-

curities: (•(!.. 394 U. s., 48. 2—533
33. The jurisdiction of the circuit court to entertain a suit to en-

join a combination of persons from interfering with and pre-

venting shipowners from shipping a crew may be maintained
on the ground of preventing a multiplicity of suits at law,

and for the reason that damages at law for interrupting the

business and intercepting the profits of pending enterprises

and V(iya,L;os nnist, iu their nature, be conjectural and not
'susceptible of proof. .=>4 Fed. Rep.. 40, affirmed. Blindell v.

Ha'jaii. ."i: l-\. I'lSi;. 1—182
34. The jurisdiction of the circuit court o^ er a bill in equity to

enjoin a railroad company from granting rebates to favored
shipijers can not be maintained upon the ground that such
act of the railroad company is a monopoly within the mean-
in:; of the second section of said Anti-Trust Act (act July
2. ls:Vi, 20 Stat, 209). Uvitcil Statct: ^ . Atcliisou, T. ,C- .s'. F.
Till. Co.. 142 F.. 171!. 2—831

35. The pendency of a suit in a State court can not be pleaded in
abatement of an action in a circuit court of the United
States to recover treble damages under section 7 of the Anti-
Trust A.t of July 2. IS'.IO (2r, Stat, 210), since the State
court is without jurisdiction to enforce the remedy given by
said section, and therefore the same case can not be depend-
in;: in both rourts. Loctcc v. LaicJur. V.'.u P., 633. 2—563

36. Appeal to Supreme Court.—Where there are allegations of di-

verse citizenship in the bill, but the jurisdiction of the
circuit court is also invoked on constitutional grounds, the
case is appealable directly to the Supreme Court under sec-
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11. CiKcuiT Corirrs—Coutiniie<l.
tiou 5 of the net of Miii-ch 3, 1891, as one involving the con-
struction or application of the Constitution of the United
States, and where both parties have appealed the entire ease
comes to this court, and the respondent's appeal does not
have to go to the Circuit Court of Appeals. FieJd v. Barber
AmthaU Paving Co., 19-1 U. S., CIS. 2—-^

III. Circuit Coubt of Appeals.
37. The Circuit Court of Appi-als will not reverse an interlocutory

order granting or continuing a temporary injunction unless
it is clearly shown that the same was impr(j\ idently granted
and is hurtful to the appellant Wor/.iiigincn's Amalg. Coiia-
cil V. [/. S., .57 F., 85. 1—184

IV. Supreme Court.

38. Jurisdiction—Appeal—Dissolution of Illegal Association.— the
dissolution of the freight association does not prevent this
court from taking cognizance of the appeal and deciding the
case on its merits; as, where parties have entered into an
illegal agreement and are acting under it, and there is no
adequate remedy at law, and the jurisdiction of the court
has attached by the filing of a bill to restrain such or like

action under a similar agreement, and a trial has been had
and judgment entered, the appellate jurisdiction of this court
is not ousted )),\ a simple dissDlution of the association

effected subsequently to the entry of judgment in the suit.

V. S. V. Tr(tus-Mo. Ft. .l.s-.s»., 100 U. S., 290. 1—648
39. Same.—While the statutory amount must as a matter of ffict be

in controversy, yet the fact that it is so need not appear in

the bill, but may be shown to the satisfaction of the court.

76.

40. Jurisdiction—Appeal—Eefusal of Witness to Answer Questions

in Anti-Trust Investigation—Fifth Amendment.—In a suit

ill the Circuit Court of the United States brought by the

United States against corporations for violations of the Anti-

Trust Law of July 2, 1890, a witness refused to answer ques-

tions or submit books to inspection before an examiner ap-'

pointed by the court on the ground of immateriality, also

pleading the Fifth Amendment ; after the court had overruled

the objections and directed him to answer he again refused

and judgment in contempt was entered against him. On ap-

peal to the Supreme Court, Held, That questions under the

Constitution of the United States were involved and the

court has jurisdiction of an appeal direct from the circuit

court. 'Nels'M v. United States, 201 U. S., 92. 2—920

41. Same.—In such an action the books of the various defendants,

both before and after the alleged combination, and the con-

tracts between them, as well as other papers referred to in

the opinion, are all matters of material proof, but whether
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material or not the testimony must be talcen and exceptions

can be noted by the examiner and the materiality of the

evidence passed on by the conrt. /&•

42. Jurisdiction—The Order of a Judge of the Circuit Court to a

Witness to Answer or be Punished for Contempt is Interlocu-

tory and Not Appealable to Supreme Court.—In a suit in a

circuit court of the United States brought by the United

States against corporations for violations of the Anti-Trust

Law of July 2, 1890, a witness refused to answer questions

or produce books before the examiner on the ground of im-

materially, also pleading the privileges pf the Fifth Amend-

ment; the court overruled the objections and ordered the

witness to answer the questions and produce the books
;
an

appeal was taken to this court. Held, That while such an

order might leave the witness no alternative except to obey

or be punished for contempt it is interlocutory in the prin-

cipal suit and not a final order, nor does it constitute a prac-

tically independent proceeding amounting to a final judg-

ment, and an appeal will not lie therefrom to this court.

Alccander v. VnUed States, 201 U. S., 117. 2—945

43. Same—But an Appeal from a Judgment of Contempt is Review-

able.—If the witness refuses to obey and the court goes fur-

ther and punishes him for contempt there is a right of re-

view, and this is adequate for his protection without unduly

impeding the process of the case. [See also Nelson v. United

Siuies, 201 U. S., 92 (2—920).] /B.

44. The jurisdiction of the Supreme Court of the United States on

writ of error to a circuit court, under the Circuit Court of

Appeals act, when the constitutionality of a State statute is

in question, extends to all oases in which such a question is

decided against the claim of either party, and therefore in-

cludes a case in which the writ of error is taken by a de-

fendant who set up in defense of the action a statute which

the court held unconstitutional. Connolly v. Union Sewer

Pipe Co., 184 U. S., 54. 2—118
45. Same.—If a claim is made in the circuit court that a State en-

actment is invalid under the Constitution of the United

States, and that claim is sustained or rejected, the Supreme
Court may review the judgment at the instance of the unsuc-

cessful party. Ih.

46. Consent of Parties can Never Confer Jurisdiction upon a Federal

Court.—If the record does not affirmatively show jurisdic-

tion in the circuit court, the Supreme Court must, upon its

own motion, so declare, and make such order as will prevent

the circuit court from exercising an authority not conferred

upon it liy statute. Minnesota v. Northern Securities Co.,

194 U. S., 48. 2—533
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II. Si'PKEME Court—Continued.
47. The findings of fact made in a State court in a suit in equity

are c&nclusive upon the Supreme Court of the United States
on writ of error to that court. Bemeiit v. Kational Ilurrow
Co., 186 U. S., 70, 83. 2_169_ igl

48. Certiorari.—Where the decree of the Circuit Court of Appeals
in an action in equity only reverses an order of the Circuit
Court granting an in.iunction, but the court, the record pre-
senting the whole case, practically disposes of the entire con-
troversy on the merits, certiorari may issue from the Su-
jivenie Court and that court may finally dispose of it by its

direction to tlie Circuit Court. Hariiunm v. Xorthein 8e-
cinitiF!s Co.. 197 U. S.. 244. 2 tiOO

CREDIBILITY OF WITNESSES. See Juin, 2.

DAMAGES.
1. Damages Recoverable.—Only actual damages, establislied I)y the

jiroof of facts f]-om which they may lie rationally inferred
with reasonable certainly, are recoverable under the Sher-
man Anti-Trust Law (2(j Stat., 2fl0l. Speculatixo, remote,
or contin:,'ent damages can not form the basis of a lawful
.iudgnient. Central Caal <k Cul-c ('<}. v. Hartniuii. tU F., 96.

2—94
2. Same—Speculative Damages—Evidence—Sufficiency.—The e-iti-

mates, speculations, or con.jectures of witnesses unfounded
in the knowledge of actual facts from which the amount of

the damages could have been inferred with reasonable cer-

tainty will no more su'^tain a .indgment than the conjectures

of a jury. /ft.

3. Same—Anticipated Profits—When Kecoverable.—The general

rule is that the anticipated profits of a commercial business

are too remote, speculative, and dependent upon changing

circumstances to warrant a judgment for their loss. There
is an exception to this rule that the loss of profits from the

interruption of an established business may be recovered

where the plaintiff makes it reasonably certain by compe-

tent proof what the amount of his actual loss was. 11).

4. Same—Profits of Established Business—Evidence—Indispensable

to Recovery.—Proof of the expenses and of the income of the

business for a reasonable time anterior to and during the

interruption char.go(l, or of facts of equivalent import, is

indispensable to a lawful judgment for damages for the loss

of the anticipated profits of an established business. 11).

5. Same—loss of Profits.—The plaintiff testified that the acts of

the defendants had greatly diminished his business, pre-

vented him from making contracts for future deliverj' of

coal, and diminished his sales from 35 to 20 carloads per

month,' OH which he would have made a profit of from .1!12

to .'<20 pel' car; that he could not tell what the volume of his
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.

business was before or after the acts complained of. and tliat

lie had no books or papers Avhich would sho>\- this fact. He
produced no evidence of the expenses or income of his busi-

ness before or after the acts complained of. Held, That the

evidence was insufficient to sustain a verdict for damages for

the loss of anticipated protits. 11).

6. Burden of Proof.—In an action for damages for conspiracy in

restraint of interstate commerce in violation of act of Con-

gress of July 12, 1890 (26 Stat, 209), the burden was on

plaintiff to show some real actual damage to his business

by reason of the alleged unlawful combination. Locler v.

Juijne, 112 F., 1010. 2—977

7. Same—Compensation for Extra Work—Evidence.—Where, in an

action for damages to plaintiff's business because of an

alleged conspiracy in restraint of interstate commerce,. plain-

tiff claimed .f.j.dOd compensation to himself for extra work

claimed to have been required by reason of such unlawful

combination, but failed to prove how much additional time

he was required to spend in his business after the combina-

tion went into effect, he was not entitled to recover for such

alleged extra services. 76.

8. Same—Additional Capital.—Where, in a suit for damages to

liUiintift's business because of an alleged unlawful combina-

tion in restraint of interstate commerce, plaintiff claimed

that because of such combination it was necessary to put

$10,000 extra capital into his business from rents of his

building, which were collected from time to time, but he

testified on cross-examination that the payments of intei'est

and taxes on the building were in excess of the amount paid

into the business, he was not entitled to recover interest on

such alleged additional capital. 76.

9. Same—Increased Cost.—Where, by reason of an unlawful com-

bination in restraint of interstate commerce in violation of

the Sherman Act, plaintiff was compelled to conduct his

business at a greater cost, though it was greater in volume,

and by reason of the injury he received a less percentage of

return, he was entitled to recover such additional cost,

though by reason of his increased efforts and the natural in-

crease of his business he was enabled to withdraw from the

business for his personal services an amount equal to, or

larger than, he drew from the business before the conspiracy

became operative. 76.

10. The owner of goods may dictate the prices at which he will

sell them, and the damages which are caused to an appli-

cant to buy by the refusal of the owner to sell to him at

prices which will enable him to resell them at a profit con-

stitute no legal injury, and are not actionable, because they

are not the result of any breach of duty or of contract by
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the o^Ynel. Wliitn-eU v. Vontiiieiitul Toiacco Co., 125 F.,

454. 2—271
Actions foe Recovery. See Actions and Defenses, 21-42;

Statutes 62-71.

DECLARATIONS.
1. Averments.—A declaration in an action for tlaiuages under the

Anti-Trust Act of 1890, which does not aver that the goods
manufactured by plaintiff, and in respect of which he claims

to be injured, are a subject of interstate commerce, or that

the at-ts complained of have anything to do with any con-

tract in restraint of trade, or that the parties are citizens

of different States, is demurrable. Bishop v. American Frc-

seicer>! Co., .51 F.. 272. 1—49

2. Duplicity.—A declaration in a suit based on section 7 of the

Anti-Trust Act of Jul,\- 2, 1890 (26 Stat, 210), to recover

damages resulting to plaintiff from a violation of such pro-

vision, which alleges in a single count that defendant en-

tered into a " contra<:t, combination, and conspiracy " in re-

straint of trade, is had for duplicity. Rice v. Standard Oil

Co., 134 F.. 464. 2—633

See also Parties, 3.

DEFENSES. Sec .-Actions axd Defenses.

DEFINITIONS. .Sec Words and Phrases.

DEMUEBER.
A bill in equity, and the demurrer thereto, are neither of them

to be read and construed strictly as an indictment, but are

to be taken to mean what they fairly convey to a dispas-

sionate reader by a fairly exact use of English speech.

Swift ci Go. v. United States. 196 U. S., 375. 2—642

See Declarations, 1 ; Habeas Corpus, 1.

DIRECT AND IMMEDIATE EFFECT.

Direct. See Combinations, etc., 14, 19, 30, 43, 51, 63, 67, 91,

168, 175 ; Constitution, 9 ; Interstate Commerce, 32, 37

;

Statutes, 11, 19, 23.

Direct and Immediate. See Combinations, etc., 14, 44, 45,

105.

Directly and Appreciably. See Combinations, etc., 8, 31;

Statutes, 26.

Directly and Effectually. See Combinations, etc., 104.

Directly and Necessarily. See Combinations, etc., 9, 197:

Statutes, 17.

Directly and Substantially. See Combinations, etc., 9, 11,

12, 69, 70, 87, 108; Congress, 7; Statutes, 10, 11, 14, 15, 16,

43, 48.

DIVISION OF TERRITORY. See Combinations, etc., .39, 136, 137.

11808—vol 1—06 m 72
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DOCUMENTARY EVIDENCE. See Evidence, 8, 9 ; and Pkoduction

OF Documents.

DRUGS. See Combinations, etc., 29, 160.

ENFORCEMENT. See Injunctions, 5, 8, 9, 13, 20, 21; Combina-

tions, ETC., 16-20,

EQUITY.

1. Equity will not encourage a combination in restraint of trade

and probably illegal under the Federal Anti-Trust Act of

July 2, 1890. Amei: Biscuit Mfg. Go. v. Klotz, 44 F., 721.

1—3

2. Jurisdiction.—Equity has jurisdiction to restrain public nui-

sances on bill or information filed by the proper officer on

behalf of the people. TJ. S. v. Delis, 64 F., 724. 1—322

3. Same—Eight to Jury.—The power given by act of July 2,

1890, to circuit courts " to prevent and restrain violations
"

of the act is not an invasion of the right of trial by jury,

as the jurisdiction so given to equity will be deemed to be

limited to such cases only as are of equitable cognizance.

76.

4. A bill in equity and the demurrer thereto are neither of them

to be read and construed strictly as an indictment, but are

to be taken to mean what they fairly convey to a dispas-

sionate reader by a fairly exact use of English speech.

Swift & Go. V. Vnited States, 196 U. S., 375. 2—642

See also PjVbties ; Courts ; Pleading and Practice.

EVIDENCE.
1. Admissibility—Proclamations of Various Government Officers

—

Newspaper Reports.—In order to sustain the allegations of a

bill praying an injunction against a combination in restraint

of interstate commerce, the complainant may offer in evi-

dence, as matter of history, the oflicial proclamation of the

various Government officers and also newspaper reports sup-

ported by affidavits containing manifestoes and declarations

of the respondents. V. S. v. WorJcingmen's Amalg. Gounoil,

54 F., 994. 1—110
Case affirmed, 5T F., 85 (1—184).

2. Admission of Evidence—Order of Proof.—In an action to re-

cover damages for an alleged conspiracy in restraint of inter-

state commerce it was within the discretion of the trial

court to admit evidence of acts and declarations of various

of the defendant associations, their officers, committees,

members, and agents, made in the absence of many of the

other defendants, before a prima facie case of conspiracy had
been established, and before privity of some of the defend-

ants had been proven, on condition that such connecting evi-

dence should be thereafter given. Loder v. Jayne, 142, F.,

1010.
' 2—977

3. Same—Burden of Proof.—The burden of proving a combination

and conspiracy between manufacturers and wholesale and
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retail dealers of proprietary medicines and drugs in re-

straint of trade, in violation of act of Congress of July 2,

1890 (26 Stat, 209), injurious to plaintifE, and that defend-
ants were engaged and took part in such conspiracy, was on
the plaintiff. /j,.

4. Same—Damages—Burden of Proof.—In an action for damages
for conspiracy in restraint of interstate commerce, in viola-

tion of act of Congress of July 2. 1890 (26 Stat., 209), the
burden was on plaintiff to show some real actual damage to

his business by reason of the alleged unlawful combination.

/6.

5. Same—Compensation for Extra Work—Evidence.—Where, in an
action for damages to plaintiff's business because of an al-

leged conspiracy in restraint of interstate commerce, plaintiff

claimed $5,000 compensation to" himself for extra work
claimed to have been required by reason of such unlawful

combination, but failed to prove how much additional time

he was required to spend in his business after the combina-

tion went into effect, he was not entitled to recover for such

alleged extra services. 76.

6. Sufficiency—Injunction Pendente Lite.—Evidence that, hy rea-

son of the action of a combination of persons, the crew left

complainants' ship as she was about to sail, and that another

crew could not be procured for nine days, and then only with

the assistance of the police authorities and the protection of

a restraining order, while other vessels in the vicinity had

no difficulty in getting crews, is suiBcient to authorize the

court to enjoin interference with the business of the com-

plainants by such combination pendente lite. Blindell v.

Hagan, 56 F., 696. 1—182

Affirming 54 F., 40 (1—106).

7. Acts of One Party.—Where several persons are proved to have

combined together for the same illegal purpose, any act done

by one of them, in pursuance of the original concerted plan,

and with reference to the common object, is, in the con-

templation of the law, the act of the whole party, and there-

fore the proof of such act will be evidence against any of the

others who were engaged in the conspiracy. V. 8. v. Cas-

sidv, 07 F., 698. 1^449.

8. Documentary or Oral—Materiality.—Evidence, whether docu-

mentary or oral, sought to be elicited from witnesses sum-

moned in an action brought by the United States to enjoin

an alleged conspiracy by manufacturers of paper to suppress

competition, in violation of the act of July 2, 1890 (26 Stat,

209), by creating a general selling and distributing agent, is

material, where it would tend to establish the manner in

which such agent executed its functions. 'Nelson v. Vnited

States, 201 U. S., 92. 2—920)
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.

9. Same.—Documentary evidence in the shape of books and papers

of corporations are in the possession of the officers thereof,

who can not refuse to produce them on the ground that they

are not in their possession or under their control. /6.

10. Same.—The immateriality of the evidence sought to be elicited

can not justify the refusal of witnesses to obey the orders

of the Federal circuit court, requiring them to answer the

questions put to them and to produce written evidence in

their possession, on their examination before a special ex-

aminer. I^-

11. Same.—Objections to the materiality of the testimony are not

open to consideration on a writ of error sued out by wit-

nesses to review a judgment for contempt, entered against

them for disobeying an order to testify. /6.

OvEKT Acts—Cu.mulative Evidence. See V. S. v. MdcAndrriPS

& Forltes Co., 149 F., 836.

See also Witnesses.

EXPRESS COMPANIES. See Statutes, 8.3.

FAIR AND REASONABLE RESTRAINTS. Sec Combinations,

ETC. 50, ]T4, 191.

FISH. See Combinations, 144, 147.

FORFEITURE OF GOODS. See Seizuhe ; Statutes. 59.

FRANCHISES. See Corporations, 30.

GRAND JURY.
Powers—Witnesses—Refusal to Testify—Contempt.—Where,

after a witness had refused to testify before a grand jury

considering supposed infractions of the Anti-Trust Law, the

grand jury made a presentment to the court charging the

witness with contempt, and the court, after hearing, ordered

the witness to answer the questions and to forthwith pro-

duce the papers required, the court's action was equivalent

to an express instruction to the grand jury to investigate

the matter referred to in the presentment, and hence the

fact that the grand jury had been previously acting beyond

its power was harmless. In re Hale, 139 F., 496. 2—804

Order affirmed. Hale v. Heiikel, 201 U. S., 43 (2—874).

(SVe also Immunity.

HABEAS CORPUS.

1. Removal of Prisoner—Jurisdiction of Circuit Courts.—Where a

prisoner, arrested under warrant based upon an indictment

in a distant State and district, is held pending an applica-

tion to the district court for a warrant of removal for trial,

the circuit court of the district in which he is held has

authority on haieas corpus to examine such indictment and

to release the prisoner, if in its judgment the indictment
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should be quashed on demurrer. /;; ro 7'crrcll. 51 F., 213.

1-^6
2. Same.—On ha'beas coritus to release a person held under a

warrant of a United States commissioner to await an order
of the district judge for his removal to another district to
answer an indictment, it is the right and duty of the circuit
court to examine the indictment to ascertain whether it

charges any offense against the United States, or whether
the offense comes within the Jurisdiction of the court in
which the indictment is pending. In re G-reene, .52 F., 104.

1—54
3. Witness—Contempt—Incriminating Evidence.—M'^here a wit-

ness is committed for contempt in refusing to answer all of
a series of questions, for the reason that the answers would
tend to criminate him, and some of the answers would have
that tendeui-y, he should not be denied relief on habeas
corpus because some of the questions might be safely an-
swered. Foot V. Buchanan, 113 F., 156. 2—104

4. Witness Committed for Contempt by One Judge Would Not be
Discharged by Habeas Corpus by Another Judge of Same
Court.—Where a suhixrna duces tecum was directed to be
issued by a circuit judge, and the witness was committed
for contempt for failure to obey the same, he would not be

discharge on haieas corijun by another judge of _the same
conrt, though the latter was of the opinion that the sub-

poena authorized an unconstitutional search and seizure of

private papers. In re Bale, 139 F., 49(i. 2—804

Order affirmed in Hale v. Renkel. 201 U .S.. 43 (2—874).

5. Jurisdiction of Circuit Courts in Contempt Proceedings.—Where
the circuit court has full jurisdiction, its findings as to the

act of disobedience of its orders are not open to review on

ha'beas coriius in the Supreme Court or any other court. In

re Debs, l.'.S U. S., ."i(i4. 1—566

HOLDING COMPANIES.
To Vote Stock. See Combinations, etc., 84-01, 181, 182.

To Receive Assignments of I'atents. See Combinations, etc.,

92-95, 183.

IMMUNITY.
1. Of Witnesses Before the Grand Jury.—Act of Congress, Febru-

ary 11, 1893 (27 Stat, 443), providing that no person shall

be excused from testifying in a proceeding growing out of an

alleged violation of an act to regulate interstate commerce,

approved February 4, 1887, on the ground-that his testimony

will tend to incriminate him, and that no person shall be

prosecuted, etc., on account of anything concerning which

he may testify In such proceeding, applies only to proceed-

ings connected with the act of February 4, 1887, and does
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not apply to a prosecution for violation of the Anti-Trust Act

(26 Stat, 209), so as to abrogate in relation thereto the

Fifth Amendment to the Constitution, providing that no per-

son shall be compelled in a criminal case to be a witness

against himself. Foot v. Buchanan, 113 F., 156. 2—104

2. Same—Question of Incrimination one for Judge.—Where a wit-

ness claims that the answer to a question will tend to in-

criminate him, it is not for the witness, but for the judge,

to decide whether, under all the circumstances, such might

be the effect, and the witness entitled to the privilege of

silence. ^^•

3. Same.—^Where a person has already heen indicted for an offense

about which he is to he examined as a witness, and the ques-

tions asked him tend to connect him with such offense, the

testimony sought is within the inhibition of the Fifth Amend-

ment to the Constitution providing that no person shall be

compelled in any criminal case to be a witness against him-

self. IT}-

4. Same—Witness not Compelled to act Upon an Assurance of

Judge.—Where a witness before a grand jury declines to

answer certain questions, and is taken before the judge, who
assures him that he can safely answer, as his testimony can

not be used against him, he is not compelled by such assur-

ance to relinquish his constitutional privilege, where the

answer may tend to criminate him. 76.

5. Same.—An inquisition before a grand jury to determine the ex-

istence of supposed violations of the Anti-Trust Act was a

"proceeding" within the act of February 19, 1903 (32 Stat,

848), providing that no person shall be prosecuted or sub-

jected to any penalty for or on account of any transaction,

matter, or thing concerning which he may testify or produce

evidence in any " proceeding " under several statutes men-
tioned, including such Anti-Trust Act. In re Hale, 139 F.,

496. 2—804
6. Same.—The examination of witnesses before a grand jury con-

cerning an alleged violation of the Anti-Trust Act of July

2, 1890 (26 Stat, 209), is a "proceeding" within the mean-
ing of the proviso to the act of February 25, 1903 (32 Stat.,

854-903), that no person shall be prosecuted or be subjected

to any penalty or forfeiture for, or on account of, any trans-

action, matter, or thing concerning which he may testify or

producer evidence in any proceeding, suit, or prosecution

under certain named statutes, of which the Anti-Trust Act
is one. The word " proceeding " should receive as wide a

construction as is necessary to protect the witness in his

disclosures. Hale v. Henkel, 201 U. S., 43. 2—874

7. Same.—The interdiction of the Fifth Amendment operates only

where a witness is asked to incriminate himself, and does

not apply if the criminality is taken away. /&.
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.

8. Same.—A witness is not excused from testifying before a grand
jury under a statute which provides for immunity, because
lie may not he able, if subsequently indicted, to procure the
evidence necessary to maintain his plea. The law talces no
account of the practical difficulty which a party may have in

procuring his testimony. /&.

9. Same.—The difficulty, if any, of procuring such testimony does
not render the immunity from prosecution or forfeiture,

given by the proviso to the act of February 25, 1903, in-

sufficient to satisfy the guaranty of the Fifth Amendment to

the Constitution against self-incrimination. 76.

10. Same.—^A witness can not refuse to testify before a Federal

grand jury in face of a Federal statute granting immunitj-

from prosecution as to matters sworn to, because the immu-
nity does not extend to prosecutions in a State court. In

granting immunity the only danger to be guarded against

Is one within tlie same jiu-isdiction and under the same
sovereignty-. lb.

11. Same.—The privilege against self-incrimination afforded by
the United States Constitution, Fifth Amendment, is purely

personal to the witness, and he can not claim the privilege

of another person, or of the corporation of which he is an

officer or employee. [To same effect, MoAUster v. Henkel,

201 U. S., 90 (2—919).] 76.

12. Same.—Under the practice in this country the examination of

witnesses by a Federal grand jury need not be preceded by a

presentment or formal indictment, but the grand jury may
proceed, either upon their own knowledge or upon examina-

tion of witnesses, to. inquire whether a crime cognizable by

the court has been committed, and if so, they may indict

upon such evidence. /&

13. Same.—In summoning witnesses before a grand jury it is

sufficient to apprise them of the names of the parties with

respect to whom they will be called upon to testify, without

indicating the nature of the charge against such persons. ITj.

14. Same.—A corporation charged with a violation of the Anti-

Trust Act of July 2, 1890, is entitled to immunity under the

Fourth Amendment to the Constitution from such an un-

reasonable search and seizure as the compulsory production

before a grand jury- under a sMposna duces tecum of all

understandings, contracts, or correspondence between sucli

corporation and six other companies, together with all re-

ports and accounts rendered by such companies from the

date of the organization of the corporation, as well as all

letters received by that corporation since its organization,

from more than one dozen different companies, situated in

seven different States. ^^•
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15. Same.—The protection against unreasonable searches and seiz-

ures afforded by T'uited States f'ouutitution, Fourth Ai]](;rid-

rnent, can not ordinarily he invoked to justify the refusal of

an officer of a corporation to produce its books and papers

in obedience to .a unhii'i mi ilm-eH ifcum. i-.sue<] in aid of an

iiivf-vtigation by a j,Tand juty of an alleucd violation of tlx;

Anti-Trust Act of July 2. 1890, by such corijoration. Jh.

16. Same. Hale v. Henkel (vol. 2. p- ^~^) followed as to the inquis-

itorial powers of the ImIciuI grand jury and the extent of

privil<-t,'e and iujuiunity of :> witness under the Fifth Amend-

i,,fciit. ilcAlinter v. Ur,,!:^!. 201 U. S.. 'Ml Z—OV.)

17. Persons who furnished evidence in the "beef trust" investi-

gation conducted by the Commissioner of <^'orporations pur-

suant to a resolution of the House of liepresentatives of

March 7. KK^t. although they did so without being sub-

poenaed or sworn, can ifot be prosecuted for violation of the

Anti-Tnist Law on amount of the transactions, matters, or

things to which ^uclj evidence relates. ' nUeiJ States v.

Armour d (:<j.. 142 F.. W}8. »—951
18. Same—Scope of Immunity Provisions of Statutes.—The im-

munity provisions of the various statutes applicable to the

investi^'ation. to be valid, must be as broad as the privilege

gi\erj by the Fifth Amendment to the Constitution. /'/.

19. Same.—Section 6 of the act creating the Department of Com-

merce and Labor (a't P'eb. 14. Y.*)'-',. '-Vl Stat.. 827), de-

fining the |,ov ers and dutie- of the Commissioner of Cor-

porations, requiring him to make investigation into the

oiganization. conduct, and management of the business of

all corporations or combinations engaged in interstate or

foreign commerce, other than common carriers, anrl giving

him the sanje x^jwers in tbat respect as is conferred on the

Inter-itate Commerce <"oTrimission with respect to carriers,

including the power to ~ubp«na and cornriel the attendance

of witneT-ses. and to administer oaths and require the pro-

duction of documentarj- evidence, contemplates that he shall

proceed by private hearings. Ih.

20. Same.—Section 6 C;2 Stat.. '^^~) provides that "all the re-

quirements, obligation-, liabilities, and immunities imposed

or conferred by the ' act to regulate commerce ' and by ' an

act in relation to testimony before the Interstate Commerce
Commission ' shall also apply to all persons who may be sub-

poenaed to testify a- witnesses or to protlnce documentarj-

evidence in pur-uance of the authority conferred by this

section.' Jh.

21. Same.—The act of February 11. 1893 I'll Stat.. 44;i;, which is

snipplementary to the Interstate f 'ommerce .\ct. provides that
" no person shall be prosecuted or subjected to any penalty

or forfeiture for or on account of any transaction, matter.
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or thing eout-erului: which he may tt-^tlfy or pi-oduce eri-

dence, documentary or othei-wise. before said commission or

in obedience to its subpoena " * * or in any <ueh ca^e

or proceeding. lb.

22. Same.—And the appropriation act of February 23. 1903 i
'-

St;it.. 9(Kt). mafcing provision for the enforcement of the in-

terstate commerce and Anti-Trust Lau-s. contains a similar

tmmnnity provision rehttiu^ to per*.™* a::viTig testimony or

producing evidence in any proceeding, suit, or prr'>e\:-ution

under said acts. lb.

23. Corporations can not Claim Immunity because of Testimony

Given or Evidence Furnished by its Officers or Agents.—

A

corporation, whether St^ue or Federal, can not claim im-

munity from prosecution for violation of the interstate com-

merc* or Anti-Trust Law< of the Cuited StaTes l>e-;-iUse or"

testimony given or evidenc-e produced by its 'm.-er- or agents

before the Interstate Commerce Comniission or the Commi>-

sioner of Corporations, or in any proc-eeJing. suit, or prose-

cution under sncli laws : the right to immunity on accotml

of evideu./e so given in the several oases granted by act ••!'

February 11. l^i;? i27 Stat.. 4i3). and aois or February 14

and 2': 1903 (32 Stat.. ^-.iT. iXHl, yving limited to indi-

viduals who as witnesses give testimony or I'r.duoe evi-

dence. Z'liitt'i .>f.irts V. Armour it '•.. 142 F.. S"-. 2—y.r.l

rw T ATtT DELICTO. >e€ Saix. h. T.

rNCaDENTAIXT. DTPrRT'.CTI.Y. OR BJEMOTELY. .^e Combi-

nations. ETx:.. 9. H>o. 135. 136, ^:.'-. 139. Ui. LM. 174. ITri.

i'lV, : C'N' KESS. 7: Statites. 7. •>. 14. 44. 4fi.

DTCITIlfG STBIKXS. >• • CoifEiXAXiox- etc., 119-li".

XNCBIMINATING EVXDZlfCE. > • Witnesses: iMMCNtrr.

llTDICTltEirrS.

1. Failure to AUege that Defendants Monopolized or Conspired to

Monopolize Trade and Commerce Among the Several States.

etc—An indlcniieni under se^;rion 2 of the Anti-Trust Act

of .July 2. 1'^:"' i2«; St.i:.. 2i'9i. which f i:l; to aliege that de-

fendants monopolized, or con-i:-e.i to monopolize, trade and

commerce among tlie st-vt-ral StaTOs. or with foreign narlons.

fan- to -tate an oflfense. even though it d-e* allege that

they did certain act- with intent t.. monopolize the traffic

in distilled spirits a.uotjg the several States, and that they

have destro.ved free comijetirion in snoh traffic in one of

the States and increased the price oi distilled -i^irits therein.

r. .s- V. GrcenhHt. '*.' F.. 4<.i:j. 1 -"
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2. Failure to Charge a Crime.—An indictment under the act of

July 2, 1890, relating to monopolies, averred- that defend-

ants, in pursuance of a combination to restain trade in dis-

tillery products between the States and monopolize the traffic

therein, acquired by lease or purchase, prior to the passage

of the act, some 70 distilleries, producing three-quarters of

the distillery products of the United States, and that they

continued to operate the same after the passage of the law,

and by certain described means sold the product at increased

prices. Held, That no crime was charged in respect to the

purchase or continued operation of the distilleries, since

there was no averment that defendants obligated the vendors

of the distilleries not to build others, or to withhold their

capital or experience from the business. In re Coming, 51 F.,

33. 1—33

3. Same.—The indictment further averred that defendants, in pur-

suance of the combination, shipped certain of the products to

Massachusetts, and sold them there through their distribut-

ing agents to dealers, who were promised a rebate of 5 cents

per gallon on their purchases, provided such dealers pur-

chased their distillery products exclusively from the distrib-

uting agents, and sold them no lower than the prescribed list

prices, said rebate to be paid when such dealers should sign

a certificate that they had so purchased and sold for six

months ; and that by this means defendants had controlled

and increased the price of distillery products in Massachu-

setts. Held, That no crime was charged with respect to such

sales, since there was no averment of any contract whereby

the purchasers bound themselves not to purchase from others,

or not to sell at less than list prices. /&. 1—34

4. Failure to Charge a Crime.—An indictment under .the act of July

2, 1890, relating to monopolies, averred in the fourth count

that defendants, in pursuance of a combination to restrain

trade in distillery products between the States, shipped cer-

tain whisky to Massachusetts and sold it there through their

distributing agents to dealers under a contract whereby said

dealers were promised a rebate of 5 cents per gallon on their

purchases, providing such dealers purchased' their distillery

products exclusively from the distributing agents and sold

them no lower than the prescribed list prices ; said rebate to

be paid when such dealers should sign a certificate that they

had so purchased and sold for six months ; and that by this

means defendants had controlled and increased the price of

distillery products in Massachusetts. Held, That no crime

was charged with respect to such sales, since there was no
averment of any contract whereby the dealers bound them-
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selves not to purchase from others, or not to sell at less than
list prices. In re Gornviig, 51 F., 205, approved. In re

Terrell, 51 F., 213. 1—46
5. Failure to Allege Contract or Means of Compulsion—^Vague-

ness.—In an indictment under section 1 of the act of July 2,

1890, to protect trade and commerce against moncpolies, one
count alleged, in substance, that on a specified date de-

fendants, under the guise of the Distilling and Cattle Feed-

ing Company, sold to certain persons in Boston a quantity of

alcohol, then in Illinois, and that, by reason of the fact that

said company controlled the manufacture and sale of 75 per

cent of all distillery products in the United States, defend-

?ints fixed the price at which the purchasers should and did

sell such alcohol, and " did compel " said purchasers " to sell

said alcohol at no less price than that fixed " by them, but

there were no allegations as to the means of compulsion.

Held, That it could not be assumed from these allegations

that the means used was a contract with the purchasers, and

the count was bad, as being too vague to charge any contract

or restraint of trade between the States. In re Q-reeme, 52

F., 104. 1—55

6. Indictments which Simply Follow the language of the Stat-

ute—Tested hy Specific Facts Alleged.—Under the act of

July 2, 1890, " to protect trade and commerce against unlaw-

ful restraints and monopolies," an indictment simply follow-

ing the language of the statute would be wholly insufficient,

for the words of the act do not themselves fully, directly,

and clearly set forth all the elements necessary to constitute

the offense ; and the indictment must, therefore, be tested by

the specific facts alleged to have been done or committed. 76.

7. Indictment of Stockholders for Acts of Corporation—Omission

to State Relation Defendants Bore to the Corporation.—In

indictments of individuals under the said statute, where all

the acts alleged to constitute the ofCense are charged to have

been done by a corporation, an omission to state what rela-

tion defendants bore to the corporation, other than that of

stociiholders, is fatal, since mere stocliholders can not be held

criminally responsible for the acts of the corporation. It.

8. Must Contain Description of the Offense and a Statement of

the Facts Constituting Same—Words of Statute.—An indict-

ment under the act of Congress, " to protect trade and com-

merce against unlawful restraint and monopolies " (26 Stat.,

209), must contain a certain description of the offense, and a

statement of facts constituting same, and it is not sufficient

simply to follow the language of the statute. V. S. v. Nelson^

52 F., 646.
^'~''''
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9. An indictment under the aoti-ti'ust law sliould describe some-

thing that amounts to a conspiracy under tliat act conform-

ably to the rules of pleading at common law, as perhaps

modified by general Federal statutes. V. t<. v. MacAndreus
S Forhcs Co., 149 F., 823, 831.

10. Must Show Means Wherety it is Sought to Monopolize.—In an

indictment under the Anti-Trust Act of 1890 it is not suffi-

cient to declare in the words of the statute, but the means
whereby it is sought to monopolize the market must be set

out, so as to enable the court to see that they are illegal.

U. S. V. Puttci-nun, 55 F., 605. 1—133

Rehearing on general demurrer, 59 F., 280 (1—244).

11. Allegations of what was done in pursuance of an alleged con-

spiracy are irrelevant in an indictment under this statute,

and are of no avail either to enlarge or to take the place of

the necessary allegations as to the elements of the offense.

76.

12. Scope of the Statute.—The words " trade " and " commerce," as

used in the Anti-Trust Act of 1890, are synonymous. The
use of both terms in the first section does not enlarge the

meaning of the statute beyond that employed in the common-
law expression, " contract in restraint of trade," as they are

analogous to the word " monopolize," used in the second sec-

tion of the act. 76.

13. The word " monopolize " is the basis and limitation of the

statute, and hence an indictment must show a conspiracy in

restraint by engrossing or monopolizing or grasioing the

market. It is not sufficient simply to allege a purpose to

drive certain competitors out of the field by violence, annoy-
ance, intimidation, or otherwise. IT).

14. Acts of Violence.—Where counts in such indictment allege a

purpose of engrossing or monopolizing the entire trade in

question, acts of violence and intimidation may be alleged as

the means to accomplish the general purpose. IT}.

15. Surplusage in an indictment can not be reached by demurrer
of any character ; but, if it be assumed that a special de-

murrer will lie, it must point out the speciiic language ob-

jected to, and not require counsel and the court to search

through the indictment for what is claimed as demurrable.
J\ H. \. Patfrixoii. .">n F., 280. 1—244

16. An indictment for conspiracy to monopolize interstate com-
merce in cash registers need not negative the ownership of

patents by defendants, or aver that the commerce proposed
to be carried on is a lawful one. 76.

17. Averments.—It is unnecessary to set out in detail the opera-

tions supposed to constitute interstate commerce, and in this

respect it is sufficient to use the language of the statute. 7b.
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18. It is unnecessary to allege the existence of a commerce which

defendants conspire to monopolize, as tlie statute does not

distingviisli between strangling a commerce which has been

born ancl iireventiug the birtli of a commerce whicli does not

exist. IJ).

19. The indictment need not show that the purpose of the con-

spiracy was to grasp the commerce into tlie liands of one of

the defendants, or that defendants were interested in belialf

of the party for whose benefit they conspired, or what were

their relations to siicli party. lb.

20. Grand Jury—Finding—Indictment.—An indictment should only

be foiuid where the grand jury believe that the evidence be-

fore them would warrant a conviction. /// re Giunil Jiiiij, 62

F., 840. 1—310

Sec also r. >S'. v. MucAiidicirx cO Forbes Co.. 14!t F.. S2:;,

INDIRECTLY. See Ikcidentally.

INFRINGEMENT OF PATENTS. See I'.^tents.

INJUNCTIONS.
1. Must be Brought by the Government.—The act of July 2, 1890

(20 Scat, 209). does not authorize the bringing of injunc-

tion suits or suits in equity by any parties except the Gov-

ernment. BVndeV v. Hanan, ."i-t F.. 40. 1—106

Case affirmed, oO F.. tJ'.lG (1—182).

2. Same.—The intention of the Anti-Trust Act of .Tuly 2, 1890 (20

Stat., 209), was to limit direct proceedings in ec(uity to pre-

vent and restrain such violations of the Anti-Trust Act as

cause injury to the general public, or to all alike, merely

from the suppression of competition in trade and commerce

among the several States and with foreign nations, to those

instituted in the name of the United States, under section 4

of the act, by district attorneys of the United States, acting

under the direction of the Attorney-General; thus securing

the enforcement of the act, so far as sucli direct proceedings

in equity are concerned, according to some uniform plan,

operative throughout the entire ccmntry. Minnesota v.

Xortheru Securities Co.. 194 U. S.. 48. 2—533

3 The right to bring suits for injunction under section 4 of the

act of July 2, 1890 (20 Stat., 209), is limited to suits insti-

tuted on behalf of the Government. Greer. Mill? & Co. v.

Stoller. 77 F., 1.
]-^^^

4 The fourth section of the Anti-Trust Act (20 Stat, 209) in-

vests the Government with full power and authority to bring

a suit to set aside an agreement between competing railroads

for the regulation of rates and to have an association

founded for that purpose dissolved and its members en-

joined from carrying out the terms of the agreement. V. 8

V. Traris-Mi.somi Ft. As.'o,.. 106 tJ. S., 290. 1-648
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5. Jurisdiction of Circuit Courts.—The circuit courts have juris-

diction, under the Anti-Trust Act of July 2, 1890, to issue

injunctions to restrain and pimisli violations of that act.

U. 8. V. Agler, 62 F., 824. 1—29-i

6. Same—Technical Defects in Bill.—That a bill for such injunc-

tion contains no prayer for process, this being a mere tech-

nical defect, although it renders the bill demurrable, does

not affect the jurisdiction of the court or render the injunc-

tion issued thereon void. 76.

7. Same—Defendants Not Named in Bill, nor Served with Suh-

poena.—An Injunction for such purpose becomes binding, as

against one not named in the bill, and not served with sub-

poena, when the injunction order is served on him as one of

the unknown defendants referred to in the bill. 76.

8. Same—Proceedings to Punish Violation.—An information to

punish violation of such an injunction order which fails to

allege that the order was d lawful one, in the language of

the statute, or that the person charged, not named in the

order, was one of the unknown parties referred to therein,

or that, either Iiy his words or his acts, he was engaged in

aiding the oommon object with other members of the al-

leged combination, lacks the necessary certainty. 76.

9. Equity Jurisdiction—Power to Enjoin—Right to Jury.—The
power given by section 4 of the act July 2, 1890, to circuit

courts "to i)revent and restrain violations" of the act, is

not an invasion of the right of trial by jury, as the jurisdic-

tion so given to equity will be deemed to be limited to such
cases only as are of equitable cognizance. U. S. v. Debs,
64 F., 724. 1—323

See also V. S. v. Elliott, 64 F., 27 (1—311), and V. S. v.

Agler, 62 F., 824 (1—294).
10. Obstruction of Mails—Jurisdiction of Circuit Court.—The cir-

cuit court has power to issue its process of injunction upon a
complaint Avhich clearly shows an existing obstruction of
artificial highways for the passage of Interstate commerce
and the transmission of the mails, not only temporarily
existing, but threatening to continue. In re Debs, 158 U. S.,

564. 1—565
11. Same—Violation of Injunction—Contempt.—Such an injunction

having been issued and served upon the defendants, the
circuit court had authority to inquire whether- its orders
had been disobeyed, and when it found that they had been
disobeyed, to proceed under Revised Statutes, section 72.->,

and to enter the order of punishment complained of. 76.

12. Same—Habeas Corpus.—The circuit court having full jurisdic-
tion in the premises, its findings as to the act of disobedience
are not open to review on habeas corpus in this or any other
court. lb
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13. Enforcement—Contempt.^The proceeding by injunction is of a
civil cliaracter, and may be enforced by proceedings in con-
tempt. 76.

14. Such proceedings are not in execution of the criminal laws of
the land. /?>.

15. Penalty for Contempt no Defense in Criminal Action.—The
penalty for a violation of an injunction is no substitute for,

and no defense to, a prosecution for any criminal offense

committed in the course of such violation. 76.

16. Obstruction of Bailroads.—An injunction will lie under section

4 of the Anti-Trust Act of July 2, 1890, to restrain a com-
bination whose professed object is to arrest the operation

of the railroads whose lines extend from a great city into

adjoining States until such roads accede to certain demands
made upon them, whether such demands are in themselves

reasonable or unreasonable, just or unjust. Such a combina-

tion is an unlawful conspiracy in restraint of trade and com-

merce among the States, within the meaning of section 4 of

that act. r;. S. v. Elliott, 62 F., 801. 1—262

Demurrer overruled, 64 F., 27 (1—311).

17. Same—Power of Congress to Authorize.—Act of July 2, 1890,

section 4, which provides that the circuit courts of the

United States have jurisdiction to restrain combinations and

conspiracies to obstruct and destroy interstate commerce,

before such objects are accomplished, is not void for want

of power in Congress to authorize such proceedings. U. S. v.

Elliott, 64 F., 27. 1—311

18. Injunction Order—Persons not Named in Bill.—Under act of

July 2, 1890, section 5, an injunction order in an action to

enjoin an illegal conspiracy against interstate commerce may

provide that it shall be in force on defendants not named in

the bill, but who are within the terms of the order, where it

also provides that it is operative on all persons acting in

concert with the designated conspirators, though not named

in the writ, after the commissioii of some act by them in

furtherance of the conspiracy, and service of the writ on

them. ^^

19. Strike—Interference with Interstate Commerce.—Where an in-

junction is asked against the interference with interstate

commerce by combinations of striking workmen, the fact

that the strike is ended and labor resumed since the filing

of the bill is no ground for refusing the injunction. The

invasion of rights, especially where the lawfulness of the

invasion is not disclaimed, authorizes the injunction. V. S.

V. Worhingmen's Amalff. Council, 54 F., 994. 1—HO
Case affirmed, 57 F., 85 (1—184).
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20. Injunction in Northern Securities Case no Invasion of States'

Rights to Create Corporations.—The enforcement of the pro-

visions of tlie Anti-Trust Act of July 2, 1890 (26 Stat, 209),

by a Federal court decree enjoining a corporation organized

in pursuance of a combination of stockholders in two com-

peting interstate railway companies for the purpose of ac-

quiring a controlling interest in the capital stock of such

companies, from exercising the power acquired by such cor-

poration by virtue of its acquisition of such stock, does not

amount to an in-\-asion by the Federal Government of the

reserved rights of the States creating the several corpora-

tions. Northern Securities Go. v. United States, 193 U. S.,

197 (48 L. ed., 679). 2—342
21. Same.—A Federal court, by its decree in a suit instituted under

the authority of the Anti-Trust Act of July 2, 1890 (26 Stat.,

209), section 4, to prevent and restrain violations of the act,

may properly enjoin a corporation organized in pursuance of

a combination of stoclsholders of two competing interstate

railway companies for the purpose of acquiring a controlling

interest in the capital stock of such comjianies, from acquir-

ing any further stock therein, from voting such stock as it

then holds or may subsequently acquire, and from exercis-

ing any control over the railway companies Ijy virtue of its

holdings, and may restrain the railway companies from per-

mitting or suffering any such action on the part of the stock-

holding corporation, and from paying any dividends on ac-

count of the stock held by it. /6.

22. Allowance—Comparative Hardship or Inconvenience.—In an

application for a preliminary injunction to prevent the

Northern Securities Company from parting with, disposing

of, transferring, assigning, or distributing the stock of the

Northern Pacific Railway Company, or any part thereof, by
reason of the decision of the Supreme Court in the Northern
Securities Company case (193 U. S., 197), during the pend-

ency of a suit to determine the rights of the Northern Pa-
cific Company in regard to such return or distribution. Held,

That the preliminary injunction should issue, regard being

had to the comparative hardship or convenience to the

respective parties resulting from the awarding or denial of

the injunction. Harriman v. Northern Securities Co., 132 F.,

464. 2—587
Reversed by Circuit Court of Appeals, 134 F., 331 (2—619).

Action of Circuit Court of Appeals aflftrmed by Supreme
Court, 197 U. S., 244 (2—669).

23. Same.—Where, in a doubtful case, the denial of a preliminary
injunction would, on the assumption that the complainant
ultimately will prevail, result in greater detriment to him

Digitized by Microsoft®



INDEX DIGEST

.

1153

INJUNCTIONS—Contimie.1.

than would, on the contrary assumption, be sustained by the
defendant, through its allowance, the injunction usually
should be granted.

/;,

24. Same.—The balance of convenience or hardship ordinarily is a
factor of controlling importance in cases of substantial doubt
existing at the time of granting or refusing the preliminary
injunction. /^_

25. Same.—Such doubt may relate either to the facts or to the law
of the case, or to both. It may equally attach to, or widely
vary in degree as between, the sho\\'ing of the complainant
and of the defendant, without necessarily being determina-
tive of the pvopriety of allowing or denying the injunction.

lb.

26. Same.—Preservation of Fund.—Where the sole object for which
an injunction is sought is the preservation of a fund in

controversy, or the maintenance of the status quo, until the
question of right between the parties can be decided on final

hearing the injunction properly may be allowed, although
there may be serious doubt of the ultimate success of the

complainant. 76.

27. Same.—While the consideration that an appeal does not lie

from an interlocutory decree denying a preliminary injunc-

tion is entitled to no weight where, on the application, it

clearly appears that the comjilainant can not prevail on the

final hearing, it is often of controlling importance where, on

such application, there is room for reasonable doubt as to the

ultimate result. lb.

28. Preliminary Injunctions^Where Material Allegations are De-

nied.—Where the material allegations of a bill filed by the

United States against various coal companies, under act of

Congress, July 2, 1890, to enjoin their combination in re-

straint of trade, are denied by defendants' affidavits, a

preliminary injunction will not be granted, as plaintiff gives

no indemnifying bond in case the injunction should be

dissolved. U. S. v. JeUico Mtn. Coke & Coal Co.. 4.3 F., 898.

1—1

29. Injunction Pendente Lite—Evidence.—Evidence that, by reason

of the action of a combination of persons, the crew left com-

plainants' ship as she was about to sail, and that another

crew could not be procured for nine days, and then only with

the assistance of the police authorities and the protection of

a restraining order, while other vessels in the vicinity had

no difficulty in getting crews, is sufficient to authorize the

court to enjoin interference with the business of the com-

plainants by such combination pendente lite. 54 F., 40,

affirmed. Blmdell v. Hagan, 56 F., 696. 1—18-3

21220—VOL 2—06 m 73*
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30. Restraining Orders—May Issue Without Notice.—Under section

4 of the Anti-Trust Law of July 2, 1890, a restraining ordei-

may be issued without notice, under the circumstances sanc-

tioned by the established usages of equity practice in other

cases. V. S. v. Coal Dealers' Asm. of Cal, 85 F., 252.

1—749

31. Preliminary Injunctions—Review.—Where the opinion of a

circuit court in granting a preliminary injunction shows

that the judge regarded as of controlling importance the

fact that an order denying the injunction would not be re-

viewable by appeal, the rule that the appellate court will not

interfere with the exercise of the discretionary power of the

court of first instance unless there is strong reason for it

does not apply, and the question of the right to the injunc-

tion will be determined on the merits. Northern Securities

Go. V. Harriman, 134 F., 331. 2—618

Reversing 132 F., 4G4 (2—587).

32. Same—Should Not be Enjoined from Distributing Assets.—De-

fendant corporation having been adjudged an illegal com-

bination in restraint of interstate commerce, and enjoined

from voting or receiving dividends on certain railroad stock

which it owned, but permitted to transfer the same to its

stockholders, a plan adopted by its directors and stock-

holders to distribute the same pro rata among all its stock-

holders was equitable, and its execution should not be en-

joined, lb.

33. Same—Dissent.—It is a proper exercise of discretion for a court

to grant a preliminary injunction where the bill and evidence

present a prima facie case and raise important and doubtful

questions of law and fact, and, unless the injunction is

granted to preserve the status quo until the hearing, the suit

would be ineffective ; and an order for an injunction, granted

on such grounds after the court has given due consideration

to the balance of inconvenience and injury which may result

to one party or the other, should not be reversed by an ap-

pellate court before the case has been finally heard and de-

termined by the court below on full proofs. Per Gray, Cir-

cuit Judge, dissenting. /b.

34. Review of Order Granting Temporary Injunction.—The Circuit

Court of Appeals will not reverse an interlocutory order
• granting or continuing a temporary injunction unless it is

clearly shown that the same was improvidently granted and
is hurtful to the appellant. Worlcingmen's Ainalg. Council

V. V. 8., 57 F., 85. 1—184
See also Dr. Miles Medical Co. v. Jaynes Drug Co., 149 F., 838.
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INTERSTATE COMMERCE.
1. Commerce Defined.—The word " commerce," as used in the

Anti-Trnst Act of July 2, 1800, aud iu the Constitution of the
United States, has a broader meuuing than the word
" trade." Commerce amoug the States consists of intercourse
and traffic between their citizens, and includes the trans-
portation of persons and property, as well as the purchase,
sale, and exchange of commodities. V. S. v. Gasfikly, 67 F.,

698. I_i52
2. Scope of Anti-Trust Act.—While the primary object of the

statute was doubtless to prevent the destruction of legiti-

mate and healthy competition in interstate commerce, by the
engrossing and monopolizing of the markets for commodi-
ties, yet its provisions are broad enough to reach a combina-
tion or conspiracy that will interrupt the transportation ot

such commodities and persons from one State to another.

U. S. V. Workiiigmcii's Aiiiahjaniated Gotuicil, 54 F., 093,

cited. Ih.

3. Pullman cars in use upon railroads are instrumentalitie.^ of
' commerce." XJ. .s'. v. Dehs. 6-1 F., 763, cited. Ih.

4. Commerce—Definition.—Commerce is the sale or exchange of

commodities, but that which the law looks upon as the body

of commerce is not restricted to specific acts of sale or ex-

change. It includes the intercourse—all the initiatory and

intervening acts, instrumentalities, and dealings—that di-

rectly bring about the sale or exchange. [/. 8. v. Swift if

Co., 122 F., 529. 2—2:S7

5. Interstate Commerce Includes Purchase, Sale, and Exchange of

Commodities.—Interstate commerce consists of intercourse

and traffic between the citizens or inhabitants of different

States, and includes not only the transportation of persons

and property and the navigation of public waters for that

purpose, but also the purchase, sale, and exchange of com-

modities. Addyston Pipe and Steel Co. v. United States, 175

U. S., 211.
'

1—1009

6. Same—What Constitutes a Violation of the Statute.—Any agree-

ment or combination which directly operates, not alone ujion

the manufacture, but upon the sale, transportation, and de-

livery of an article of interstate commerce, by preventing or

restricting its sale, thereby regulates interstate commerce

to that extent, and thus trenches upon the power of tlie na-

tional legislature, and violates the Anti-Trust .Vet of 1890 (26

Stat, 209). I^-

7. Commerce Between Two Points in Same State—Vessels Passing

Over Soil of Adjoining States.—Where a contract relates to

commerce between points within a State, both on a boundary

river, it will not be construed as faJlin,^' within the prohibi-
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tions of tlie Sherman Act because the vessels affected l)y the

contract sail over soil belonging to the other State while

passing betv\'een the interstate points. Cincinnati, etc.,

Packet Go. v. Bay, 200 U. S., 179. 2—867

8. Same.—Even if there is some interference with interstate com-

merce, a contract is not necessarily void under the Sherman

Act if such interference is insignificant and merely inci-

dental and not the dominant purpose ; the contract will be

construed as a domestic contract and its validity determined

by the local law. I')-

9. Same.—A contract for sale of vessels, even if they are engaged

in interstate commerce, is not necessarily void hecause the

vendors agree, as is ordinary in case of sale of a business

' and its good will, to withdraw from business for a specified

period. /6.

10. Policy of Congress.—It is the declared policy of Congress, which

accords with the principles of the common law, to promote

individual competition in relation to interstate commerce,

and to prevent combinations which restrain such competition

between their members, or between such members as individ-

uals and outside competitors. V. S. v. Chesapeake £ 0. Fuel

Co., 105 F., 93. 2—34
Affirmed, 115 F., 610 (2—151).

11. Policy of the Nation in Regard to.—It has been the public policy

of this nation, from the date of the passage of the Interstate

Commerce Act of 1887, to regulate that part of interstate

commerce which consists of transportation, and to so far re-

strict competition in freight and passenger rates between

railroad companies engaged therein as shall be necessary

to make such rates open, public, reasonable, uniform, and

steady, and to prevent discriminations and undue preferences.

U. S. v. Trans-Missouri Freight Ass'n., 58 F., 58. 1—186

Decision rerersed, 166 U. S., 290 (1—648).
12. The Anti-Trust Act of July 2, 1890, embraces and declares to be

illegal every contract, combination, or conspiracy, in what-

ever form, of whatever nature, and whoever may be parties

to it, which directly or necessarily operates in restraint of

trade or commerce among the several States or with foreign

nations. Northern. Securities Go. v. United States, 193 U. S.,

197. (Harlan, Brown, McKenna, Day.) 2—339

13. Combinations, even among private manufacturers or dealers,

whereby interstate or international commerce is restrained,

are equally embraced by the act. lb.

14. Every combination or conspiracy which would extinguish com-
petition between otherwise competing railroads, engaged in

interstate trade or commerce, and which would in that way
restrain such trade or commerce, is made illegal by the

j

act. 76.
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15. Congress may, in the exercise of the power conferred upon it

by the commerce clause of the Constitution, prohibit private
contracts which operate directly and substantially to restrain
interstate commerce. V. S. v. Northern Seourities Co., 120 F.,

,. „v,'^"^"
2—216

lb. Ihe power of Congress to regulate interstate commerce com-
prises the right to enact a law prohibiting the citizen from
entering Into those private contracts which directly and sub-
stantially and not merely indirectly, remotely, incidentally,
and collaterally, regulate to a greater or less degree com-
merce among the States. Addyston Pipe £ Steel Co. v.
United States, 17.5 U. S., 211, 229. 1—1009

17. A State can not invest a corporation organized under its laws
with the power to do acts in the corporate name which would
operate to restrain interstate commerce. V. 8. v. Northern
Securities Co., 120 F., 721. 2 215

18. Powers of the United States—Transmission of the Mails.—While
the United States is a Government of enumerated powers,
it has full attributes of sovereignty within the limits of
those powers, among Ts-hich are the power over interstate
commerce and the power over the transmission of tlie mails.
/)( re Dehs, 1.58 U. S., 564. 1—565

19. Same.—The powers thus conferred are not dormant, but have
been assumed and put into practical exercise by Congres-
sional legislation. /j.

20. Same—Removal of Obstructions.—In the exercise of those
powers the United States may remove everything put upon
highways, natural or artificial, to obstruct the pas.sage of

interstate commerce, or the carrying of the mails. 76.

21. Same—Executive Power May Appeal to Civil Courts.—While it

may be competent for the Government, through the executive

branch and in the use of the entire executive power of the

nation, to forcibly remove all such obstructions, it is equally

within its competency to appeal to the civil courts for an

inquiry and determination as to the existence and the char-

acter of any of them, and if such are found to exist or

threaten to occur, to invoke the powers of those courts to

remove or restrain them, the jurisdiction of courts to inter-

fere in such matters by injunction being recognized from

ancient times and by indubitable authority. lb.

22. Same—Circuit Court had Power to Issue Injunction.—The com-

plaint filed in this case clearly shows an existing obstruction

of artificial highways for the passage of interstate commerce

and the transmission of the mails, not only temporarily ex-

isting, but threatening to continue, and under it the circuit

court had power to issue its process of injunction. 76.
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23. Carriers—Connecting- Lines—Prepayment of Freight.—A com-

mon carrier engaged in interstate commerce may at common
la\Y, and under tlie Interstate Commerce Law, demand pre-

payment of freight cliarges, when delivered to it b,v one con-

necting carrier, without exacting such prepayment when
delivered by another connecting carrier, and may advance

freight charges to one connecting carrier without advancing

such charges to another connecting carrier. Oiilf, C. & S. F.

Rll. Co. V. JlIiaiDi S. S. Co., )S(.i F., 407. 1—823

24. Railroad Companies—Arrangements for Through Billing.

—

There is no principle of common law which forbids a single

railroad corporation, or two or more of such corporations,

from selecting, from two or more other corporations, one which

they will employ as the agenc.y by which they will send

freight beyond their own lines, on through bills of lading,

or as their agent to receive freight, and transmit it on

through bills to their o\\n lines, and without breaking bulk

;

and the right to make such selection is not taken away by

the Interstate Commerce Law. (New York <i N. Ry. Co. v.

\ew York cG .V. E. R. Co.. 50 Fed., 867, explained.) Prescott

<G .1. C. R. Co. v. Atchison. T. iG S. F. R. Co., 73 F., 438.

1—604
25. Kansas City Live Stock Association—Engaged in Interstate

Commerce.—Where the shipments of live stock from growers,

dealers, and traders in various States and Territories to

the defendants, the Kansas City Live Stock Association,

was solicited by the latter chiefly through personal solicita-

tion of traveling agents, and through advertisements, the

course of business involving frequent loans to shippers in

other States, secured by chattel mortgages on herds, and
frequent drafts drawn by shippers on the defendants, and
discounted at their local banks in other States on the
strength of bills of shipment attached thereto, shipments
being made to Kansas City, and the loans or drafts paid
from proceeds of sale, and the balance remitted to the
shippers, and sales at Kansas City were made for shipment
to maricets in other States, as well as for slaughter at pack-
ing houses near by, the traffic being of immense proportions,
and defendants active promoters, and frequently interested
parties, gathered in for sale and slaughter millions of cattle,

sheep, and hogs ; and their rules and regulations covered the
entire business, and extended over the whole field of opera-
tion, hekl, that defendants were engaged in commerce be-
tween the States, and were subject to the provisions of the
law of July 2, 1890, against trusts and monopolies. V. 8. v.

Hopkins, 82 F., 529. 1—725
Reversed, 171 U. S., .578 (1—041).
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26. Same.—Live stock shipped from various States to the yaids of
a stock-yiu-cls association in anotlier State, by the solicitation

and procurement of the membei-s thereof, to be there sold

or to he reshipped to other States, if the market should be
unsatisfactory, does not cease to be a subject of interstate

commerce as soon as it reaches such yards and is there un-
loaded, nor until it has been further acted upon so as to

become mingled with the mass of property in the State. It).

27. Same.—The fact that the place of business of an association is

located upon both sides of the line dividing two States is

in itself of no material importance in determining whether

the business transacted by it is commerce between the

States. Ih.

28. Same.—The fact that a State line runs through stock yards,

and that sales may be made of a lot of stock iu the yards

which may be partly in one State and partly in another,

has no effect to make the business of selling stock interstate

commerce. Hopkins v. United States, 171 U. S., 578.

1—941

29. Same.—The business of buying and selling live stock at stock

yards iu a city by members of a stock exchange as commission

merchants is not interstate commerce, although most of the

purchases and sales are of live stock sent from other States,

and the members of the stock exchange are employed to sell

liy letter from the owners of the stock in other States, and

send agents to other States to solicit business, and advance

money to the cattle owners, and pay their drafts, and aid

them in making the cattle fit for market. Hopkins v.

United States, 171 U. S., 578. 1—941

Reversing, 82 F., 578 (1—725).

30. Same.—A by-law of the Kansas City Live Stock Exchange,

which regulates the commissions to be charged by members

of that association for selling live stock is not in restraint

of interstate commerce, or a violation of the act of July

2, 1890, to protect commerce from unlawful restraints. /&.

31. Same.—A commission agent who sells cattle at their place of des-

tination, which are sent from another State to be sold, is not

engaged in interstate commerce; nor is his agreement with

• others iu the same business, as to the commissions to be

charged for such sales, void as a contract in resti'aint of that

commerce.

32. Same.—In order to come within the provisions of the statute,

the direct eifect of an agreement or combination must bo in

restraint of trade ol- commerce among the several States

or with foreign nations.

33. Same.—Restrictions on sending prepaid telegrams or telephone

messages, made by a by-law of a live-stock exchange, when
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the'ie restrictions are merely for tlie regulation of the business

of the nieinbers, and do not affect the business of the tele-

graph coniiiany, are not void as regulations of interstate

commerce. /&.

34. Same.—The business of agents in soliciting- consignments of

cattle to commisison merchants in another State for sale is

not interstate commerce, and a by-law of a stock exchange re-

stricting the number of solicitors to three does not restrain

that commerce or violate the act of Congress. It).

35. Same.—A combination of commission merchants at stock yards,

by which they refuse to do business with those who are not

members of their association, even if it is illegal, is not sub-

ject to the act of Congress of July 2, 1S90, to protect trade

and comnierce, since their business is not interstate com-

merce. 76.

36. Beef Trust—Combination to Monopolize Interstate Commerce in

Fresh Meats.—Interstate commerce is unlawfully restrained,

in violation of the act of July 2, 1890 (2G Stat., 209), by a

combination of independent me.at dealers, in aid of an at-

tempt to monopolize commerce iu fresh me.at among the

States, to bid up prices for live stock for a few days at a

time, in order to induce cattle men in other States to make
large shipments to the stock yards, or by a combination for

the same purpose to fix the selling price of fresh meat, and
to that end to restrict shipments, when necessary, to. estab-

lish a uniform rule of credit to dealers, and to keep a black
list, or by a combination in aid of such purpose to make
uniform and improper charges for cartage for the delivery

of meat sold to be shipped to dealers and consumers in the
several States. Sicift cG Co. v. United States, 196 U. S., 37.5.

2—643
37. The effect upon interstate commerce of a combination of a

dominant portion of the dealers in fresh meat throughout
the United States not to bid against, or only in conjunction
with, each other in order to regulate prices in and induce
shipments to the live-stock markets in other States, to

restrict shipments, etc., with intent to monopolize commerce
among the States, is direct and not accidental or secondary
as in U. S. v. E. 0. Knight Co., 150 U. S., 1. Sicift & Co. v.

XJnitea States, 196 U. S., 375. 2—641
38. When cattle are sent for sale from a place in one State, with

the expectation they will end their transit, after purchase,
in another State, and when in effect they do so, with only
the interruption necessary to find a purchaser at the stock
yards, and when this is a constantly recurring course, it

constitutes interstate commerce and the purchase of the
cattle is an incident of such commerce. /6,
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39. Altliougb the jurisdiction of Congress over euunnerco among
the States is full and complete, it is not questioned that it

has none over that which is wholly within a State, and

therefore none over combinations or agreements so far a^~.

they relate to a restraint of such trade or commerce ; nor

does it acquire any jurisdiction over that part of a combina-

tion or agreement which relates to commerce wholly within

a State by reason of the fact that the combination also

covers and regulates commerce which is interstate. Addy-

stoii Pipe and Steel Go. ^•. V. S., 175 U. S., 211. 1—1009

Power of Congress Over. See Congress.

PRErAYMENT OF FREIGHT. Sve CARRIERS.

Sec also Corporations, 2, 3 ; Actions and Deienses, 72, 73

;

and Combinations, etc., generally, particularly paragraphs

54-TG, 134-151.

IRON PIPE. See Combinations i tc, 13G.

JOINT RATES AND BILLING. See Carriers.

JOINT TRAFFIC ASSOCIATIONS. See Commxations. 103-104,

189-l'.t2.

JUDGMENT.
General expressions in an opinion which are not essential to

dispose of a case are not permitted to control the judgment

in subsequent suits. Haryiman v. Northern Securities Co.,

197 U. S., 244. 2—669

JTTRISDICTION.

1. In a suit instituted in the name of the United States, under the

Anti-Trust Law, jurisdiction depends alone upon the act, and

the court is concerned with no case between private persons

or corporations, where jurisdiction depends on other condi-

tions, and in which proceeding a common-law remedy might

become available. U. S. v. Addyston Pipe & Steel Go., 78 F.,

,,„ 1—631
1 12.

2. Nonresidents.—The authority given by section 5 of the act of

July 2, 1890 (20 Stat., 290), to bring in nonresidents of the

district can not be availed of in private suits, and the court

can acquire no jurisdiction over them. Greer, Mills d- Go. v.

StoUer, 77 F., 1.
^^'^'^

Sec also Courts; States, 8, 10; United States.

JURY.
1 Reasonable Doubt.—A reasonable doubt is one arising out of

the evidence ; not an imaginary doubt, a fanciful conjecture,

or strained inference, but such a doubt as a reasonable man

would act upon or decline to act upon when his own concerns

are involved—a doubt for which a good rea.son can be given,

which reason must be based upon the evidence or want of

evidence. V. S. v. Gassldy, 07 F., 098. 1-^52
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2. Credibility of Witnesses.—Tlie jury are the exclusive judges of

the credibility of the witnesses. A witness, is inresumed to

speak the truth, but this presumption may be repelled by the

manner in which he testifies, by the character of his testi-

mony, or by the evidence afCecting his character for truth,

honesty, or integrity, or his motives, and by contrary evi-

dence. But the power of the jury to judge of the effect of

evidence is not arbitrary ; it must be exercised with legal

discretion, and in subordination to the rules of evidence. /6.

3. Validity of Contract—When Question for Jury.—Conceding that

a contract legal in its terms and in its consideration may be

rendered illegal as against public policy by reason of the

intention of the parties to so use it as to commit civil injury

to third persons, where the evidence as to such intention is

conflicting the contract can not be declared illegal by the

court as matter of law. V. 8. v. Consolidated Seeded Raisin

Co., 126 F., 364. 2—288
See also Witnesses ; Grand Jury.

LABOR ORGANIZATIONS.
1. The employees of railway companies have a right to organize

for mutual henefit and protection, and for the purpose of

securing the highest wages niid the best conditions they can

command. They may appoint officers, who shall advise

them as to the course to be taken in their relations with

their employer, and they may, if they choose, repose iu their

officers authority to order them, or any of them, on pain

of expulsion from their union, peaceably to leave the employ-

ment because the terms thereof are unsatisfactory. But it is

unlawful for them to combine and quit work for the pur-

pose of compelling their employer to withdraw from his re-

lations with a third party, for the purpose of injuring that

third party. Tliomas v. Railtvay Co., G2 Fed., 817, followed.

V. S. V. Gassidy, 67 F., 698.
'

1—452
2. Same.—A strike, or a preconcerted quitting of work, by a com-

bination of railroad employees, is. in itself, unlawful, if the

concerted action is knowingly and willfully directed by the

parties to it for the purpose of obstructing and retarding

the passage of the mails, or in restraint of trade and com-
merce among the States. lb.

See also Combinations, etc., in Restraint of Trade, 113-133,

213 ; Courts, 7, 8.

LIABILITY. Sep Statutes, 64.

LICORICE PASTE TRUST. See U. S. v. MacAndeews & Forbes Co.,

149 F., 823.

LIMITATION OE ACTION. See AtTio.xs and Defeases, :10.
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lilQtrOR TEAFFIC. Src Combinations, etc., 217; Coukth, 2.

LIVE-STOCK ASSOCIATIONS AND EXCHANGES, ETC. ,sve

COMBINATIllNS, ETC., 78-81. I(.i7-176.

LUMBER. Sec Combinations, etc.. 30-32. 134, 135, 211, 212.

MAILS, OBSTRUCTION OF. .SVr Combinations, etc., 127, 129, 133.

MARKET QUOTATIONS. Sit Combinations, etc., 177-180.

MANUFACTURERS.
Right to IIehulate Pr'ices of Their Own I'ltoDLHTs. See

Combinations, etc., KJO-Klfl.

MINNESOTA.
1. Anti-trust Law of Minnesota Should Receive the Same Con-

struction as the Sherman Anti-Trust Law.—The antitrust
law of ilinnesota (Laws 1899, p. 487, c. 3."i0), making un-

lawful any contract or combination in restraint of trade or

commerce within the State, is In substantially the same
language as the Sherman Anti-Trust Law of .July 2, 1890

(26 Stat.. 209), and must receive a similar construction.

Minnc'iota v. yortheni Securities Co., 123 F., 692. 2—246

Case reversed, 194 U. S., 48, and remanded to State court.

Circuit court without jurisdiction (2—533).

2. Following the decisions of the United States Supreme Court

construing the latter act, the Minnesota law applies to rail-

roads, and any contract or arrangement hetween railroad

companies for the purpose and having the effect of prevent-

ing competition by fixing rates to be maintained by the par-

ties is in violation of its provisions ; but contracts or com-

binations which do not directly and necessarily affect trans-

portation, or rates therefor, are not in restraint of trade or

commerce, nor within the statute, even though the,\- may
remotely and indirectly appear to have some probable effect

in that direction. /&

3. Same—Stockholding Corporation.—A holding corporation or-

ganized by individual stockholders of two railroad compa-

nies, owning and operating substantially parallel and com-

peting lines of railroad within the State of Minnesota, for

the sole purpose of acquiring, by the exchange of its own

stock therefor, stock of the two companies, and holding and

voting the same, but having no power or franchise to operate

a railroad, is not in violation of the Minnesota anti-trust law

(Laws 1899, p. 487, c. 350), which provides that "any con-

tract, agreement, arrangement, or conspiracy, or any com-

bination in the form of a trust or otherwise * " *

which is in restraint of trade or commerce within this

State * * * is hereli.y prohibited and declared to be
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unlawful," where the purpose of Its promoters was thereby

to acquire tmd retain in the same hands a majority of the

stock of one or both companies, to insure uniformity of

policy and stability of management, although it in fact ac-

quired the controlling interest in both, in the absence of

any evidence that it ever exercised its power to prevent

competition between the two roads, or to interfere in any

manner with the fixing of rates by either company. 76.

4. Same—Enforcement of Statute

—

Jurisdiction or Equity.—The

anti-trust law of Minnesota (Laws 1899, p. 487, c. 359) im-

poses severe penalties for its violation, but contains no pro-

vision for restraining or enjoining violations, and without

such statutory authority a court of equity has no jurisdic-

tion to enjoin an act which constitutes a criminal offense.

76.

MONOPOLY.
1. Need not be a Complete Monopoly. In order to vitiate a contract

or combination it is not essential that its result should be a

complete monopoly ; it is sufficient if it really tends to that

end and to deprive the public of the advantages which flow

from free competition. V. 8. \. E. C. Knight Co., 156 U. S.

1, 16. 1—392
2. Congress did not attempt by the act of July 2, 1890, to assert

the power to deal with monopoly directly as such ; or to

limit and restrict the rights of corporations created by the

States or the citizens of the States in the acquisition, con-

trol, or disposition of property; or to regulate or prescribe

the price or prices at which such property or the products

thereof should be sold ; or to make criminal the acts of per-

sons in the acquisition and control of property which the

States of their residence or creation sanctioned or per-

mitted. Aside from the provisions applicable where Con-

gress might exercise municipal power, what the law struck

at was combinations, contracts, and conspiracies to monopolize

trade and commerce among the several States or with for-

eign nations. 76.

3. The word " monopolize " was not intended to be used with ref-

erence to the acquisition of exclusive rights under Govern-
ment concession, but the word was used to mean " to aggre-

gate " or '• concentrate " in the hands of few, practically,

and, as a matter of fact, and according to the known results

of human action, to the exclusion of others; to accomplish
this end by what, in popular language, is expressed in the

word " pooling," which may be defined to be an aggregation

of property or capital belonging to different persons, with
a view to common liabilities and profits. Amer. Biscuit &
Mfg. Co. V. Klotz, 44 F., 721, 724. 1—7
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4. To constitute the offense of " monopolizing, or attempting to

monopolize," trade or commerce among the States, within
the meaning of section 2 of said act, it is necessary to ac-

quire, or attempt to acquire, an exclusive right in such com-
merce by means which will prevent others from engaging
therein. In re Greene, 52 F., 104. 1—54

5. A " monopoly," in the prohibited sense, involves the element of

an exclusive privilege or grant which restrained others from
the exercise of a right or liberty which they had before the

monopoly was secured. In commercial law, it is the abuse
of free commerce, by which one or more individuals have
procured the advantage of selling alone or exclusively all of

a particular liind of merchandise or commodity to the detri-

ment of the public. /&. 1—71

6. The word " monopolize," used in section 2 of the act of 1890, is

the basis and limitation of the statute, and hence an in-

dictment must show a conspiracy in restraint by engrossing

or monopolizing or grasping the mai'l^et. It is not sufficient

simply to allege a purpose to drive certain competitors out

of the field liy violence, annoyance, intimidation, or other-

wise. V. S. V. Patterson, 55 F., 605. 1—133

7. The statute is not limited to contracts or combinations which

monopolize interstate commerce in any given commodity, but

seeks to reach those which directly restrain or impair the

freedom of interstate trade. The law reaches combinations

which may fall short of complete control of a trade or busi-

ness, and does not await the consolidation of many small

combinations into the huge " trust " which shall control

the production and sale of a commodity. Chesapeake & 0.

Fuel Go. V. United States, 115 F., 610, 624. 2—168

8. Monopoly Not Necessary—Tendency Sufficient.—It is not re-

quired, in order to violate this statute, that a monopoly be

created. It is nufficient if that be the necessary tendency of

the agreement. ^^

9. Every attempt to monopolize a part of interstate eouimerce. the

necessary effect of which is to stifle or to directly and sub-

stantially restrict competition in commerce among the States,

violates section 2 of the act of July 2, 1890 (26 Stat, 209).

Wliitwell V. Continental To'baoco Co., 125 F., -iM. 2—271

10. Attempts to monopolize a part of commerce among the States

which promote, or only incidentally or indirectly restrict,

competition in interstate commerce, while their main purpose

and chief effect are to increase the trade and foster the busi-

ness of those who make them, were not intended to be, and

were not, made illegal or punishable by section 2 of the Anti-

Trust Act of July 2, 1890 (26 Stat, 209), because such at-

tempts are indispensable to the existence of any competition

in commerce among the^States. ^''•
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11. Statute Operates Only on Monopolies in Interstate Commerce,

and Not Because Commodity is a Necessary of Life.—The

monopoly and restraint denounced by the act of July 2, 1890

(26 Stat, 209), "to protect trade and commerce against un-

la>-\ful restraints and monopolies," are a monopoly in Inter-

state and international trade or commerce, and not a monop-

oly in the manufacture of a necessary of life. V. 8. v.

E. C. Knight Co., 15G U. S., 1. 1—379

12. Rebate to Exclusive Purchasers.—An arrangement whereby a

distillery company promised persons who purchased from its

distributing agents that if, for the ensuing six months, they

would purchase their distillery products exclusively from

such agents and would not resell the same at prices less than

those fixed by the cfimpany, then, on being furnished with a

certificate of compliance therewith, it would pay a certain

rebate on the amount of such purchases, did not operate to

" monopolize," or " as an attempt to monopolize," trade and

commerce, within the meaning of section 2 of said act. In re

aiconc. 52 I'., 104. 1—56
13. A monopoly of trade embraces two essential elements: (1)

The ac(juisitiou (if an exclusive right to, or the exclusive

control of, that trade ; and ( 2 ) the exclusion of all others

from that right and control. V. S. v. IVaiis-Mo. Ft. Assn.,

58 F., 58, 82. 1—21S
14. State Monopoly of Liquor Traffic.—The Auti-Trust Act is n.)l

applicable to the case of a State which by its laws assumes
an entire monopoly in the traflic in intoxicating liquors (S. (.'.

act of Jan. 2, 1895). Lotvciistciii. v. Evans, 69 F., 908. 1—.ISO

15. Validity of Sale of Property where Object is Monopoly.—The
sale and transfer by a corporation of its property and go id

will to another corporation, where such sale was within its

powers, can not be repudiated on the ground that the pur-

chaser acquired the property for the purpose of obtain! m?
a monopoly of the business and in pursuance of an illegal

'

combination in restraint of trade. Metcalf v. Ainer. School

Furniture Co., 122 F., 115. 2—234
See also Combinations, etc., in Restraint of Trade, II and

III.

MULTIFARIOUSNESS. See Actions and Defenses, 8; Pleading
AND Practice, 19, 20.

MUNICIPAL CONTRACTS. See Combinations, etc, 214-216.

MUNICIPAL ORDINANCE.
The .specification in an ordinance, not invalid under the laws

of the State, that a p;irticular kind of asphalt j)roduced only
in a foreign country shall be used for street improvements
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does not violate the Sliermau Anti-Trust Law or any Fed-
eral right. Field v. Harder Asphalt Paving Go., 194 U. S.,
^^^- 2—555

NEW JERSEY. See Cosporations, 4.

NEW TRIAL. See Jayne v. Lodeb, 149 F., 21.

NONRESIDENTS. See Statutes, 58.

NOTE. See Actions and Defenses, 64.

NOTICE. See Statutes, 55.

OBSTRtrCTION OF MAILS.
1. Obstructing the Mails—Section 3995 Eevised Statutes.—Al-

though the law (section 3995 Revised Statutes) which makes
it an offense to obstruct and retard the passage of the
United States mails was originally passed prior to the in-

troduction into the United States of the method of trans-

porting mail by railroads, and the phraseology of the law
conforms to conditions prevailing at that time (March 3,

1825), yet it is equally applicable to the modern system of

conveyance and protects alike the transportation of the mail
by the " limited express " and by the old-fashioned stage-

coach. V. 8. V. Gassidy, 67 F., 698. 1—451

2. Same.—The statute applies to all persons who " knowingly and
willfully " obstruct and retard the passage of the mails or

the carrier carrying the same; that is, to those who know
that the acts performed, however innocent they may other-

wise be, will have the effect of obstructing and retarding

tlie mail, and who perform the acts with the intent that

such shall be their operation. XJ. S. v. Kirdy, 7 Wall., 485,

' cited. /6.

3. Same.—The statute also applies to persons who, having in view

the accomplishment of other purposes, perform unlawful acts,

which have the effect of obstructing and retarding the pas-

sage of the mails. In such case, an intent to obstruct and

retard the mails will be imputed to the authors of the un-

lawful act, although the attainment of other ends may have

been their primary object. V. S. v. Kirhy, 7 Wall., 485,

cited. I^-

4. Same—Mail Trains.—A mail train is a train as usually and

regularly made up, including not merely a mail car, but

such other cars as are usually drawn in the train. If the

train usually carries a Pullman car, then such train, as a

mail train, would include the Pullman car as a part of its

regular make-up. Therefore, if such a train is obstructed

or retarded because it draws a Pullman car, it is uo defense
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that the parties so delaying it were willing that the mail

should proceed if the Pullman car were left behind. V. S. v.

Clar?c, Fed. Cas. No. 14805, 23 Int. Rev. Rec, 306, followed.

lb.

5. Same.—Any train which is carrying mail, under the sanction

of the postal authorities, is a mail train, in the eye of the

law. I^-

6. Same—Intent.—It is not necessary that defendants should be

shown to have had Icnowledge that the mails were on board

of a train which they have detained and disabled. On the

contrary, they are chargeable with an intent to do what-

ever is the reasonable and natural consequence of their acts;

and as the laws make all railways postal routes of the

United States, and it is within everyone's knowledge that

a large portion of the passenger trains carry mail, it is to

be presumed that any person obstructing one of those trains

contemplates, among other intents, the obstruction of the

mail. U. S. v. Debs, 65 F., 211, followed. 76.

See also Combinations, etc., 121, 127, 129.

PARTIES.
1. Parties to Conspiracy.—Where an unlawful end is sought 's

be effected, and two or more persons, actuated by the com-

mon purpose of accomplishing that end, work together in

any way in furtherance of the unlawful scheme, every one

of said persons heeomes a member of the conspiracy, although

the part any one was to take therein was a subordinate one,

or was to be executed at a remote distance from the other

conspirators. V. S. v. Cassidy, 67 F., 698. 1—450
2. Same.—Any one who, after a conspiracy is formed, and who

knows of its existence Joins therein, becomes as much a

party thereto from that time as if he had originally con-

spired. U. S. V. Babcock, Fed. Cas. No. 14487, 3 Dill., 5S6,

cited. _ lb.

3. Same.—Any declaration made by one of the parties, during the

pendency of the illegal enterprise, is not only evidence

against himself, but against all the other conspirators, who,

when the combination is proved, are as much responsible for

such declarations, and the acts to which they relate, as if

made and committed by themselves. This rule applies to

the declaration of a coconspirator, although he may not

himself be under prosecution. /&.

4. Necessary Parties—Directors of Unincorporated Associations.

—

All the directors of an unincorporated association are neces-

sary parties to a suit against it arising out of contractual

relations, even though a less number are authorized by the

association to transact business. Qreer, Mills & Co. v. Stol-

ler, 77 F.,1. 1—620
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5. Parties in Equity—Unincorporated Association.—lu a suit in

equity to restraiu an alleged unlawful rombiuatiou acting as

an unlncoi-porated association, it is sufficient that the asso-

ciation, together with a large number of its members, as

individuals and officers of the association, are made parties

defendant, r. S. v. Caul DvaJcrv' Asxn. of Cal, S."> F.. 252.

1—749
6. Indictment—Joinder of Defendants.—In an indictment under

the Anti-Trust r,a\v, the offenses thereunder being made
misdemeanors, all who aid in their commission may be

charged as principals, and a corporation and its officers,

who personally participates iu committing the same, may be

joined as defendants, although their acts may have been

separate, r. ,s'. v. ilacAiidrewH if Forhci I'n.. 349 F., 824.

7. Injunction—Government Only can Bring Suit for.—The Auti-

Trust Act of 389U (2C, St.-it., 200) does not authorize the

bringing of iujuoctioii suits or suits in equity by any parties

except the (iovernment BlindcU y. ffaya/i, ."i4 1<\, 40. 1—106

Case affirmed, 50 V.. 000 (1—1S2|.

8. Injunctive Relief—United States Attorney.—The only party en-

titled to maintain a bill in equity for injunctive relief for

violating the provisions of the Anti-Trust Act is the United

States attorney, at the instance of the Attorney-General.

Mrtral-f v. Amvr. Hi'hooJ Furniture Co., 122 F., 115. 2—2.35

9. The State is a necessary party to an action under section 7 of

the Anti-Trust Act of July 2, 1SO0, against the officials of a

State to recover damages for acts done under the authority

of a State statute, which gives the State an entire monopoly

of the tratlic in intoxicating liquors (act of S. C. of Jan. 2,

1805). Lowenstein v. Kraiis, 69 F., 908. 1-598

10. Consent of parties can never confer jurisdiction upon a Federal

court. J]Jiirnrs-ota v. Xorthcrii Scrnrilics Co.. 104 U. S., 48.

2—533

11. Monopolies—Suit by Private Individual.—The act "to protect

trade and commerce against unlawful restraints and monopo-

lies " (act Cong July 2, ISOm confers no right upon a

private individual to sue in equity for the restraint of the

acts forbidden by such statute, an action at law for damages

beWig the only remedy provided for private persons, and the

right to bring suits in equity lieing vested in the district

attorneys of the United States. PiilcorJ.- v. Jliirrington, 64

F., 821.
1—377

See also Actio xs and Defenses, 1-20.

PATENTS.
1. A corporation organized for the purpose of securing assign-

ments of all patents relating to "spring-tooth harrows," to

grant licenses to the assignors to use the patents upon pay-

11808—VOL 1—OG >i 74
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nient of a iMynlly, to fix ciiicl regulate the price at wUich such

harriiws shall be sulci, and to take charge of all litigation,

and prosecute all infringements of such patents, is an illegal

combination, whose purposes are contrary to public policy,

and which a court of equity should not aid by entertaining

infriuf^Gnient suits brought in pursuance thereof. National

Hannw Co. y. Quid; 67 F., J.".0. 1—443

2. Corporation Organized to Receive Assignments of Patents.

—

A combination among manufacturers of spring-tooth har-

i-ows, liy whicli each manufacturer assigns to a corporation

organized for the purpose the patents under which he is

operating, and takes back an exclusive license to make and
sell the same sfyle of harrows previously made by .him, and
no other, all the parties being bound to sell at uniform prices,

IirJtl to be an unlawful combination for the enhancement of

prices, and in restraint of trade. National Harrow Oo. v.

Hencli, 70 F., 6(i7. 1 610
Affirmed, 88 F., .30 (1—742).

.S'cr also Indiana Mfg. Go. v. J. I. Case Thra.sliini/ Mncli. Co.,

148 F., 21.

3. Same.—Though the fact that several patentees arc exposed to

litigation justifies them in composing their differences, they

can not make the occasion an excuse or cloak for the creation

of monopolies to the public disadvantage. National Harrow
Co. V. Bench, 8:: F., .30. 1—743

4. Same—Infringement Suit.—A combination among manufactur-
ers of spring-tooth harrows, whereby a corporation organized
for the purpose, becomes the assignee of all patents owned
by the various manufacturers, and executes licenses to them,
so as to control the entire business and enhance prices, is

void both as to the assignments and licenses, so that the
corporation can not maintain a suit against one of its as-

signors who violates the agreement, for infringement.
National Harrow Co. v. Hench, 84 F., 1220. 1—746

5. Contracts by which a number of patents covering similar
inventions are conveyed by the several owners to one of the
parties, which grants licenses under all to the others, are
not void as against public policy, or as in violation of the
Sherman Anti-Trust Law, because of provisions* intended to

protect and keep up the patent monopoly by requiring the
licensor to prosecute all infringers, limiting the licenses to
be granted to such licensees as shall be agreed on, and impos-
ing conditions on each license as to the use and ownership of
the patented machines, and prohibiting him from using any
others. TJ. S. ConsoUaated Seeded Raisin Go. v. Qriffln &
Skelley Go., 126 F., 364. 2—288
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6. Same.—Rights acquired under the patent laws of the United
States can not be affected hy a State statute. /ft.

7. The object of the patent laws is monopoly, and the rule is, with
few exceptions, that any conditions which are not in their
very nature illegal with regard to this Ijind of property,
imposed by the patentee, and agreed to by the licensee for
the right to manufacture or use or sell the article, will be
upheld by the courts; and the fact that the conditions in
the contracts keep up the monopoly does not render them
illegal. The prohibition was a reasonable prohibition for
the defendant, who would thus be excluded from maliing
such harrows as were made by others, who were engaged in
manufacturing and selling other machines under other
patents; but it would be unreasonable to so construe the
provision as to prevent the defendant from using any letters
patent legally obtained by it and not infringing patents
owned by others. Bcinent v. National Harrow Co., 186 U.
S., 70. 2—169

8. Conditions imposed by the patentee in a license of the right to

manufacture or sell the patented article, which keep up the
monopoly or fix prices, do not violate the act of Congress of
July 2, 1800 (26 Stat, 209), to protect trade and commerce
against unlawful restraints or monopolies. lb.

9. Keasonable and legal conditions imposed by the patentee in a
license of the right to manufacture and sell the patented
article, restricting the terms upon which the article manu-
factvired under such license may be used and the price to be

demanded therefore, do not constitute such a restraint on

commerce as is forbidden by the act of Congress of July 2,

1890 (26 Stat., 209), to protect trade and commerce against

unlawful restraints and monopolies. lb.

10. The agreement of the licensee of a patent for Improvements re-

lating to float spring-tooth harrows not to manufacture or

sell any other such harrows than those which it had made
under its patents before assigning them to the licensor, or

which it was licensed to manufacture and sell under the

terms of the license, except such other style and construction

as it may be licensed to manufacture and sell by such

licensor, is not void as an unlawful restraint on trade or

commerce forbidden by the act of Congress of July 2, 1890

(26 Stat., 209), since the plain purpose of this provision is

to prevent the licensee from infringing on the rights of

others under other patents, and not to stifle competition or

prevent the licensee from attempting to malce any improve-

ment in harrows. It)-
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11. An agreement by the licensor of a i)ateut for improvements re-

lating to harrows not to license any other person tlian the

liceu.see to manufacture or sell auy harrow of the peculiar

style and construction then used or sold by sucli licensee

does not violate the act of Congress of .July 2. 1890 (26

Stat., 2(J9), to protect trade and commerce against unlawful

restraints and monopolies. /'.»•

12. Licenses—Right to Attach Conditions.—It is within the rights

of the owner of a patent to grant licenses conditioned that

the licensees shall sell the patented article only at prices

fixed by the agreement and also restricting the production

of a licensee, and such agreements, if made in good faith

and for the purpose of protecting the patent monopoly, are

not illegal as in restraint of trade and commerce, aud such

good faith is not impeached by the fact that the patent has

been held invalid liy the Federal coiu'ts in some circuits,

where it has been sustained in others. Ruhber Tire Wheel

Co. V. Uilu-aiihcc Riihber Works Co.. 142 F., 531. 2—855
13. Same.—Such patent monopolj" does not include, however, the

right of the patentee to enter into a combination in the

form of license contracts with manufacturers throughout the

United States, not only to raise and maintain the prices of

such articles, being articles of interstate commerce, above

the noi'mal market price, but to crush out competition by

outside manufacturers. 76.

14. Suit for Infringement—Defenses.—The fact that the owner of

a patent is a corporation alleged to have been formed in

violation of the Anti-Trust Law, and that the patent is

alleged to have been assigned to it in furtherance of the

illegal purpose to create a monopoly and control the price of

an article of commerce, is not available to an infringer of

such patent to defeat a suit for the infringement. National
Folding-Box d Paper Co. v. Robertson, 99 F., 985. 2—

1

15. In an action by a corporation for the infringement of elevator

patents, a private defendant was not entitled to urge as a

defense that plaintiff was a corporation organized merely
for the purpose of holding the legal title to various elevator

patents alleging to ha-s-e been infringed, for the purpose of

controlling sales and enhancing prices of elevators aud
apparatus, without itself engagaing in the manufacture and
sale of such appliances, in violation of the Shermau Anti-
Trust Law (26 Stat., 209), since until the United States
has acted and sought to prosecute the plaintiff for violation

of such act an infringer of the plaintiff's patent will not be
permitted to raise such issue as a defense thereto. Otis
Elevator Co. v. Geiger, 107 F., 131. 2 (m
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16. Infringement of Patent Belonging to Member of a Corporation
in Violation of Anti-Trust Law.—That a complainant is a
member of a combination in violation of the Anti-Trust Law
of July 2, 1890 (20 Stat., 209), does not give third persons
the right to infringe a patent of which complainant is

owner, nor preclude complainant from maintaining a suit
in equity to enjoin such infringement General Electric Go.
Y. Wise, 119 F., 922. 2—205

PATENT MEDICINES. See Combinations, etc., 29, ir.Q.

PAYMENT. See Actions and Defenses, 63, 64.

PLEADING AND PRACTICE.
1. Bill and Ansvyer—Waiver of Oath.—Where the bill for injunc-

tion \vaives' the oath of the respondents, an answer, under
oath, denying all the equities of the bill, can, under the
amendment to equity rule 41, be used at the hearing with
probative force oC an affidavit alone. Whether the injunc-

tion should issue must be determined l)y the whole evi-

dence submitted. 17. ^S'. v. WorMngmen's Amnlg. Gouncil,

54 F., 994. 1—110
Case aflirmed, 57 F., 85 (1—184).

2. Hearing on Bill and Answer—Evidence.—When a suit is heard
on bill and answer, the allegations of fact in the bill that

are denied in the answer are to be taljen as disproved, and
the averments of fact in the answer stand admitted. V. 8.

V. Trans-Mo. Ft. Assn., 58 F., 58. 1-186
3. Same.—Where the contract is admitted, hut the allegations

tending to show its sinister purpose, tendency, and effect con-

tained in the bill are denied by the answer, and averments

tending to show a just and honest purpose, tendency, and

effect are made, the latter averments contained in the an-

swer stand admitted, and the contract will be presumed to

have been made for an honest and legitimate purpose, unless

the provisions of the agreement clearly show the contrary.

In the examination of such a contract, fraud and illegality

are not to be presumed. lb.

4. Notice—Restraining Order.—Under section 4 of the Anti-Trust

Law of July 2. 1890, a restraining order may be issued with-

out notice, under the circumstances sanctioned by the es-

tablished usages of equity practice in other eases. V. 8. v.

Goal Dealen-.'i' Assn. of Gal, 85 F., 252. 1—749

5. Allegations.—A complaint alleging that memhers of an asso-

ciation have conspired and combined to raise the prices of

tiles, mantels, and grates, to control the output, and to reg-

ulate the prices thereof, with the intent to monopolize

trade and commerce between the other States and California
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in regard thereto, as well as to arbitrarily fix their prices

independently of their natural market value, brings the case

within the Anti-Trust Act of July 2, 1890 (26 Stat., 209).

Lovjry v. Tile, Mantel & Grate Assn. of Gal., 98 F., 817.

1—995
6. Averments.—A hill charges a violation of the Anti-Trust Act of

July 2, 1890 (26 Stat, 209), as against the objections of want
of equity, multifariousness, and failure to set forth sufficient

definite or specific facts, where it avers the existence of a

combination of a dominant proportion of the dealers in fresh

meat throughout the United States, not to bid against each

other in the live-stock markets of the different States, to bid

up prices for a few days, in order to induce shipments to the

stock yards, to fix selling prices, and to that end to restrict

shipments of meat when necessary, to establish a uniform

rule of credit to dealers, and to keep a black list, to make
uniform and improper charges for cartage, and to secure less

than lawful freight rates, to the exclusion of competitors.

Swift & Go. v. United States, 196 U. S., 37.5. 2—643
7. Same.—Trade in fresh meat is sufliciently shown to be commerce

among the States, protected from restraint by the act of July

2, 1890 (26 Stat, 209), by allegations in a bill charging meat
dealers with violations of that act, which, even if they import
fl technical passage of title at the slaughtering places in cases

of sales, also import that the sales are to persons in other

States, and that the shipments to other States are pursuant
to such sales, and by allegations charging sales of such
meat by their agents in other States, which indicate that

some, at least, of the sales were in the original packages lb.

8. Same.—A general allegation of intent may color and apply to

all the specific charges of a bill which seeks relief against

alleged violations of the Anti-Trust Act of July 2, 1890 (26

Stat, 209). 76.

9. Same.—Vagueness can not be asserted of a charge in a bill seek-

ing relief against an attempt to monopolize commerce in

fresh meat among the States, in violation of the Anti-Trust
Act of July 2, 1890 (26 Stat, 209), that a combination exists

among independent meat dealers to restrain their respective

agents from bidding against each other when purchasing live

stock for them in the stock yards. 76.

10. Sufficiency of Complaint—Action Under Anti-Trust Act.—The
complaint, in an action to recover damages under section 7
of the Anti-Trust Act (act July 2, 1890, c. 647, 26 Stat, 210),
which sets forth, among other things, that defendants are
members of a local labor union, which is a branch of a larger
organization covering several States, which in its turn is

subordinate to the American Federation of Labor, which
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covers still other States; that defendants, by reason of such
membership, were able to compel, and undertook to compel
and did compel, plaintiffs, against their will, to unionize their
factory, by withdrawing from plaintiffs' employment, by pre-
venting others from working for them, and by boycotting
with the aid of their associates, plaintiffs' goods in the hands
of plaintiffs' customers in other States. Held sufficient on
motion for correction of same. Loeice cf Go. v. Lmvlor et
ah, 130 F., 63.3. 2—854

Sufficiency—Injunction. See Dk. Miles Medical Co. v.
Jaynes Drug Co., 149 F., 838.

11. What Must be Shown.—In order to maintain a suit under the
Anti-Trust Act the Government is not obliged to show that
the agreement in question was entered into for the purpose
of restraining trade or commerce, if such restraint is its

necessary effect. U. S. v. Trans-ilo. Ft. Assn., 166 U. S., 290.

1—649
12. Allegations and Proofs—Means Contemplated.—It is not in-

cumbent upon the prosecution to prove that all the means
set out in the indictment ^vere in fact agreed upon to carry
out the conspir:iey, or that any of them were actually u.sed

or put in operation. It is sufficient if it be shown that one
or more of the means described in the indictment were to

be used to execute that purpose. V. S. v. Grixsirlii. 07 F.,

698.
"

i_4.50
13. Same—Overt Acts.—While at common law it was not necessary

to aver or prove an overt act in furtherance of a conspiracy,

yet, under the statute relating to conspiracies to commit an
offense against the United States, the doing of some act

in pursuance of the conspiracy is made an ingredient of the

crime, and must be established as a necessary element

thereof, although the act may not be in itself criminal.

U. S. v. Thompson. 31 Fed., 331, 12 Sawy., 155, cited. 76.

14. Same.—It is not necessary, however, to a verdict of guilty,

that the jury should find that each and every one of the

overt acts charged in the indictment was in fact committed;

but it is sufficient to show that one or more of the.se acts

was committed, and that it was done in furtherance of the

conspiracy. lb.

15. Allegation of Amount in Controversy.—It is not essential that

a bill in a Federal court should state the amount or value

in controversy, if it appears to be within the jurisdictional

limit, from the allegations of the bill, or otherwise from the

record, or from evidence taken in the case before the hearing

of objections to the jurisdiction. Roiiiisoii v. Suburban

Brick Co., 327 F., 804. 2—312
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16. Technical Defects in Bill.—That a bill for injunction contains

no prayer for process, tills being a mere technical defect,

altbougb It renders tbe bill demurrable, does not affect the

jurisdiction of the court or render the injunction Issued

thereon void. V. 8. v. Agler, 62 F., 824. 1—294

17. Same—Defendants not Named in Bill, nor Served with Sub-

poena.—An injunction for such purpose becomes binding, as

against one not named In the bill, and not served with sub-

pcena, when the Injunction order is served on blm as one of

the unknofl-n defendants referred to in the bill. /6.

18. Same—Proceedings to Punish Violation.—An information to

punish violation of such an Injunction order which fails

to allege that the order was a lawful one, in the language

of the statute, or that the person charged, not named In the

order, -wms one of the unkno^^•n parties referred to therein,

or that, either by his words or his acts, he was engaged in

aiding the common object with other members of the alleged

combiuation. lacks the necessary certainty. Ih.

19. Multifariousness.—A bill setting up a claim for damages under

the .Vnti-Trust Law of July 2, 1890, and also asking an in-

junction restraining defendant from using complainant's

trade-mark and trade name, Is multifarious, as joining two

distinct eau>es of action, having no connection with -each

other, and one of which is triable at law. Block v. Stand-

ard Dis-tiJliiig c(- Distributing Co., 9."i F., 97S. 1—993

20. Multifariousness of Bill.—A bill for relief by a minority stock-

holder, on behalf of himself and all other stockholders simi-

larly situated, to set aside an alleged unlawful transfer of

the property of the corporation in pursuance of a conspiracy

liotween its officers and the transferee in restraint Of trade

and commerce; and which also seeks the recovery of treble

damages under the Anti-Trust Act of .July 2, 1890, is multifa-

rious, since such damages are only recoverable in an action at

law by the plaintiff as an individual, and not as a stock-

holder, while the equitable relief prayed for is In behalf of the

eoi-pnration. and, if granted, would inure to the benefit of

all the stockholders. Mctcalf v. Aiiier. School Furniture
Co.. ^(^S F., 909. 2—75

21. Indefiniteness.—In an action l)y a corpoi-ation for the infringe-

ment of ele\ator patents, an answer alleging as a defense

that the plaintiff is an unlawful combination in restraint of

trade and in violation of the Sherman Anti-Trust Law (26
Stat., 209), but which fails to state who are in the com-
bination In the agreement characterized as unlawful, and
does not disclose fully and in detail that the combination
was entered into after the act took effect, and all the facts

necessary to show its illegality, is insufficient for Indefinite-

ness. Otin Elevator Co. v. Geiger,' 107 F., 131. 2—66

Digitized by Microsoft®



INDEX DIGEST. 1177

PLEADING AND PRACTICE—Continued.
22. Duplicity.—A declaration in an action brougbt under section

7 of the Slierman Anti-Trust Act of July 2, 1890 (26 Stat.,

210), to recover damages for a violation of section 1 of the

act, which alleges in a single count that defendant entered

into a " contract, comliination, and conspiracy " in restraint

of trade, is bad for duplicity. Rice v. Standard Oil Go.,

134 F., 464. 2—633
23. Same.—The Anti-Trust Att of 1S90 makes a distinction be-

tween a contract and a combination or conspiracy in re-

straint of trade. /6.

See also r. H. v. MaoAndna-s tt- ForJjcs Co., 149 F., 824.

24. Under the practice in tliis country the examination of wit-

nesses by a Federal grand jury need not be preceded by a

presentment or formal indictment, but the grand jury may
proceed, either upon their own knowledge or upon examina-

tion of witnesses, to inquire whether a crime cognizable by

the court has been committeed, and if so, they may indict

upon such evidence. Hule v. HenJcel, 201 U. S., 43. 2—874
25. In summoning witnesses it is sufficient to apprise them of the

names of the parties with respect to \\hom they will be

called to testify without indicating the nature of the charge

against them, or laying a basis by a formal indictment. lb.

See also Witnesses ; and Grand .Jury.

26. In an action against (nr])orations for violations of the Anti-

Trust Law the books of the various defendants both before

and after the alleged combination, and the contracts be-

tween them, as \\ell as other papers referred to in the

opinion, are all matters of material proof, but whether ma-

terial or not the testimony must be taken and exceptions

can be noted by the examiner and the materiality of the

evidence passed on by the court. Nelson v. United States,

201 U. S.. 92. 2—921

PRELIMINARY INJUNCTIONS. See Intunctions, 28, 31, 34.

PREPAYMENT OP FREIGHT. Sec Carriers.

PROCEDURE. See Pleading and Practice.

PRODUCTION OF DOCUMENTS. See Corporations, 12-15, 17, 18,

20-23: Witnesses, 8, 10, 20, 23; Search, 2^.

PROFIT AND LOSS. See Damages, 3, -o.

PUBLIC POLICY.

1. Public Policy—How Determined.—The public policy of the na-

tion must be determined from its constitution, laws, and

iudicial decisions. U. S. v. Trans-Mo. Ft. Assn., 58 F., 58.
•' 1—186

Case reversed, 166 U. S., 290 (1—648).
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2. Same—Interstate Commerce.—The act of February 4, 1887, en-

titled "An act to regulate commerce," demonstrates the fact

that from the date of the passage of that act it has been

the public policy of this nation to regulate that part of

interstate conmierce which consists of transportation, and

to so far restrict competition in freight arid passenger rates

between railroad companies engaged therein as shall be

necessary to make such rates open, public, reasonable, uni-

form, and steady, and to prevent discriminations and undue

preferences. /&•

3. Contracts—Public Policy.—Freedom of contract is as essential

to unrestricted commerce as freedom of competition, and

one \Aho asks the court to put restrictions upon the right to

contract ought to make it clearly appear that the contract

assailed is against public policy. /&.

See Actions and Defenses, 73 ; Combinations, 92, 157.

PUBLISHERS. i-Sce Comiiinations, etc., 28, 90.

PUBCHASE AND SALE. See Sale, 4.

PROPEIETARY PATENT MEDICINES. Sec Combinations, etc.,

29, 160.

RAILBOADS See Combinations, etc., 100-111, 189-201.

BAILROAD EMPLOYEES. See Combinations, etc., 117-133.

RATES. Sec Railroads.

REASONABLE DOUBT. Sec Jury, ].

REASONABLENESS OR UNREASONABLENESS. See Combina-
tions, ETC., 3, 4, 13, 48, 55, 59, 63, 79, 81, 163, 174 ; Statutes,

5, 6, 1.3, 16, 19, 31.

REBATES. See Actions, 49, ; Combinations, etc., 161, 162 ; Indict-

ments, 3, 4.

RECEIVERS. See Courts, 7; Contempt, 1, 2; Combinations, etc.,

119, 122.

RECOVERY. Sec Actions and Dkfenses, 11, 13, 14, 38, 39, 41, 66.

REMEDIES.
1. Suit by Private Individual Must Be at Law.—The act " to pro-

tect trade and commerce against unlawful restraints and
monopolies" (act Cong. ,Tuly 2, 1890) confers no right upon
a private individual to sue in equity for the restraint of

the acts forbidden by such statute, an action at law for

damages being the only remedy provided for private persons,

and the right to bring suits in equity being vested in the dis-

trict attorneys of tlie TTiiited States. Phlcock v. Harrington,
GIF., 821. 1_377
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.

2. Voluntary Associations—Suspension of Members.—Where a
member of a voluntary association has been suspended by
the directors for nonpayment of a fine for violation of the
by-laws, his action to be restored to the privileges of mem-
bership is founded upon the contract between himself and
the association, which he must either accept in its entirety
or repudiate. He does not occupy the position of a sti-anger
injured by the acts of coti-espassci-s. Greer. Mills & Go. v.

StoUer, 77 F., I. 1—620
See also Actions and Defenses.

REMOTELY. See Incidentally, Indirectly, and Remotely.

REMOVAL FROM STATE COURT. Sec Courts, 16.

REMOVAL OF PRISONERS.
1. From One State to Another for Trial,—On au application to a

Federal court for the removal of a resident of the district

to a distant State and district for trial, it Is the duty of

the court to scrutinize the indictment, disregarding tech-

nical defects, but to refuse the warrant if the crime alleged

is not triable in the district to which a removal is sought,

or if the Indictment fails to charge any offense under the

law. In re Goriiiiig, 51 F., 2u3. 1—3.3

2. Habeas Corpus—Jurisdiction of Circuit Courts.—Where a pris-

oner, arrested under warrant based upon an indictment in a

distant State and district, is held pending an application

to the district court for a warrant of remo\al for trial, the

circuit court of the district in which he is held has authority

on habeas corpus to examine such indictment, and to re-

lease the prisoner, if, in his .iudgment, the indictment should

be quashed on demurrer. Iti re Terrell, 51 F., 213. 1—46

3. Same.—On habeas corpus to release a person held under a war-

rant of a United States commissioner to await an order of

the district judge for his removal to another district to

answer an indictment, it is the right and duty of the cir-

cuit court to examine the indictment to ascertain whether

it charges any offense against the United States or whether

the offense comes within the jurisdiction of the court in

which the indictment is pending. In re Greene, 52 F., 104.

1—54

RESTRAINING ORDERS. See Injunctions, 30.

RESTRAINT OF TRADE.

See Combinations, etc., in Restraint of Trade, particularly

paragraphs 1, 3-5, 7-16, 18, 20, 22, 23, 43, 48, 54-77, 79, 81,

91, 107, 108, 133-150, etc. ; and Statutes, 5-7, 10, 11, 13, 17,

19, 21-24, 26, 28, 31, 35, 36, 43, 44, 48, 49.
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BIGHT OF ACTION. Sec Actions a^'D Defenses, 9, 57.

RUBBER TIRES. See Combinattons, etc., 99.

RULES OF LABOR UNIONS. See Combinations, etc., 117.

SALE.

1. Validity of Sale.—The sale and transfer by a corporation of its

property and good will to another corporation, where such

!-;ale was within its powers, can not be repudiated on the

ground that the purchaser acquired the property for the

purpose of obtaining a monopoly of the business and in

pursuanre of an illegal combination' in restraint of trade.

MetcaJf V. Amer. School Furniture Co., 122 F., 115. 2—234
2. A contract for sale of vessels, even if they are engaged in inter-

state commerce, is not necessarily void because the vendors

agree, as is ordinary in case of sale of a business and Its

good will, to withdraw from business for a specified period.

Cincinnati, d-c, Packet Go. v. Bay, 200 U. S., 170. 2—867
3. Contract for Sale of Goods by Member of Combination.—The

act of July 2, 1890, section 1 (26 Stat, 209), known as the
" Sherman Anti-Trust Act," does not invalidate or prevent

a recovery for the breach of a collateral contract for the

manufacture and sale of goods Jby a member of a combination

formed for the purpose of restraining interstate trade in

such goods. HacUey Dean Plate Glass Co. v. Highlancl Glass

Co., 143 F., 242. 2—995
4. The transaction between the complainants and the northern

Securities Company by which the former parted with and
delivered to the latter, as a holding corporation, certain

shares of the stock of the Northern Pacific Railway Com-
pany and received in exchange certain other shares of the

Securities Company stock, held to be one of purchase and
sale of the Northern Pacific stoclv, and not a bailment or

trust. Harrimun v. Xortlierii Securities Co., 197 U. S., 244.

Affirming 134 F., 331 (2—018). 2—669
5. Same.—When a vendor testifies that the transaction was an

unconditional sale and that he attached to his negotiations
no other conditions than that of price, he is estopped from
afterwards denying that this is a statement of fact and
claiming that he only swore to a conclusion of law. 76.

6. Same.—Property delivered under an executed illegal contract
can not be recovered back by any party in pari delicto, and
the courts can not relax the rigor of this rule where the
record discloses no special considerations of equity, justice,

or public ]iolicy. /-j,,

7. Same.—The fact that the complainants in this case acted in
good faith and without intention to violate the law does
not exempt them from the doctrine of in pari delicto. All
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the parties liavins' snpiio^od the statute would not lie held

applicable to the transaction neither can plead ignorance

of the law as against the other and the defendant secured

no unfair advantage in retaining the consideration volun-

tarily delivered for the price agreed. Ih.

8. Same.—Where a vendor after transferring shares of railway

stock to a corporation in exchange for its shares becomes a

director of the purchasing corporation and participates in

acts consistent only wilh absolute ownership by it of the

railway stocks, and does so after an action has been brought

to declare the transaction illegal, his right to rescind the

contract and compel restitution of his original railway

shares, if it ever existed, is lost by acquiescence and laches.

I''.

9. Restriction of Sales of Goods.—A manufacturer, a corpurati'Mi,

and its employee restricted the sales of its products to those

who refrained from dealing in the connnodities of its cou)

petitors liy fixing the prices of its goods to those who did

not thus refrain so high that their purchase was unprofit-

able, while it reduced the prices to tliose who declined to

deal in the wares of its competitors so that the purcliase

of the goods was profitable to them. The plaintiff applied

to purchase, but refused to refrain from handling the goods

of the corporation's competitors, and sued it for damages

caused by the refusal of the defendants to sell their commod-

ities to him at prices \vhich would make it profital)le for

him to buy tliem and sell them again. Held, the restriction

of their own trade by the defendants to those purchasers

who declined to deal in the goods of their competitors was

not violative of the Anti-Trust Act. WhitwcU v. Continental

Tohacro Co., 12.'5 F., 4.j4. 2^271

10. Same.—The owner of goods may dictate the prices at which

he will sell them, and the damages which are caused tn

an applicant to buy by the refusal of the owner to sell to

him at prices which will enable him to resell them at a

profit constitute no legal injury, and are not actionable,

because they are not the result of any breach of duty or of

contract l.iy the owner. ^''

See also Combinations, etc., 1n.

SEARCH AND SEIZURE.

1 unreasonable Searches—Subpoena Duces Tecum—Rights of an

Agent—A suDpwna duces tecum commanding the secretary

and treasurer of a corporation supposed to have violated the

\nti-Trust Act to testify and give evidence before the grand

jurv and to bring with him and produce numerous agree-

ments, letters, telegrams, reports, and other writings, de-
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SEARCH AND SEIZURE—Continued.

scribed generic-ally, in effect including all the correspondence

and documents of his corporation originating since the date

of its organization, to which nineteen other named corpora-

tions or persons were parties, for the purpose of enabling the

district attorney to establish a violation of such act on the

part of the witness' principal, constituted an unreasonable

search and seizure of papers, prohibited by Fourth Amend-

ment to the Constitution. In re Hale, 139 F., 496. 2—804

2. Same.—A corporation charged with a violation of the Anti-Trust

Act of July 2, 1890, is entitled to immunity under the Fourth

Amendment to the Constitution from such an unreasonable

search and seizure as the compulsory production before a

grand jury, under a subpoena duces tecum, of all under-

standings, contracts, or correspondence between such cor-

poration and six other companies, together with all reports

and accounts rendered by such companies from the date of

the organization of the corporation, as well as all letters

received liy that corporation since its organization, from

more than one dozen different companies, situated in seven

different States. Hale v. Henkel, 201 U. S., 43. 2—874

3. The search and seizure clause of the Fourth Amendment was not

intended to interfere with the power of courts to compel the

production upon a trial of documentary evidence through a

Siihposiiii duces Ucinii. lb.

i. The protection against unreasonable searches and seizures af-

forded 1 ly the Fourth Amendment tothe Constitution can not

ordinarily be invoked to justify the refusal of an officer of

a corporation to produce its books and papers in obedience

to a snJiiKf'iKi diicef' fpcum, issued in aid of an investigation

by a grand jury of a^i alleged violation of the Anti-Trust Act

of July 2, 1890. by such corporation. 76.

5. In a suit in equity brought by the United States to enjoin the

carrying out of a contract or combination in restraint of

interstate commerce, under the act of 1890, there can be

no seizure of goods in course of transportation pursuant to

the unlawful contract. Such seizure can only be made under
the sixth section of the act, which authorizes seizures and
condemnation by like proceedings to those provided In cases

of property imported into the United States contrary to law.

V. <S'. A. Ailihjst(,'ii pii)e it- Steel Co., 85 F., 271. 1—773

SHINGLES. Sec Combinations, etc., 32, 211, 212.

SOUTH CAROLINA DISPENSARY LAWS. See Lowenstein v.

Evaiis, 00 F.. 908 (1—.598).

SPECIFIC PERFORMANCE. See Conteacts, 7.
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SPECULATIVE DAMAGES. See Damages, 2.

STATES.

1. Right to Create Corporations—Interstate Commerce.—A State

can not invest a corporation organized under its laws with

the power to do acts in the corporate name which woiild

operate to restrain interstate commerce. f7. S. v. 'Northern

Securities Co., 120 F., 721. 2—216
2. Same.—No State can, hy merely creating a corporation, or in

any other mode, project its authority into other States, so

as to prevent Congress from exerting the power it possesses

under the Constitution over interstate and international

commerce, or so as to exempt its corporation engaged in

interstate cunnnerce from obedience to any rule lawfully

established by Congress for such commerce ; nor can any

State give a corporation created under its laws authority

to restrain interstate or international commerce against

the will of the nation as lawfully expressed by Congress.

Every corporation created by a State is necessarily subject

to the supreme law of the land. Nortticrn Securities Go. v.

Vnited Stales, 193 U. S., 197 (Harlan, Brown, McKenna,

Day). 2-3il

3. Right to Create Corporations—Injunction in Northern Securi-

ties Case no Invasion.—The enforcement of the provisions

of the Anti-Trust Act of July 2, 1890 (26 Stat., 209), by a

Federal court decree enjoining a corporation organized in

pursuance of a combination of stockholders in two com-

peting interstate railway companies for the purpose of ac-

quiring a controlling interest in the capital stock, of such

companies, fro]n exercising the power acquired by such

corporation by virtue of its acquisition of such stock, does

not amount to an invasion by the Federal Government of

the reserved rights of the States creating the several cor-

porations. Northern Securities Go. v. Vnited States, 193

U. S.. 197 (48 L. ed., 679). 2—342

4. Jurisdiction of Federal Courts.—A State is not a citizen within

the meaning of the provisions of the Constitution or acts

of Congress regulating the jurisdiction of the Federal courts.

Minnesota v. Northern Securities Co., 194 V. S., 48. 2—533

5. Same.—A State can not maintain an action in equity to re-

strain a corporation from violating the provisions of the

act of July 2, 1890, on the ground that such violations by

decreasing competition would depreciate the value of its

public lands and enhance the cost of maintaining its public

institutions, the damages resulting from such violations

being remote and indirect and not such direct actual injury

as is provided for in section 7 of the act. /&•

Digitized by Microsoft®



1184 INDEX DIGEST.

STATES—Continued.

6. State Corporations—Power of Congress.—Con^Tess litis no au-

thority, under the commerce clause or any other iJi-ovision

of the Constitution, to limit the right of a corporation cre-

ated by a State in the acquisition, control, and disposition

of property in the several States, and it is immaterial that

such property, or the products thereof, may become the sub-

jects of interstate commerce ; and it is apparent that by

the act of July 2, 1890, in relation to monopolies, Congress

did not intend to declare that the acquisition by a State

coriioration of so large a part of any species of property

as to enable the owners to control the traffic therein among
tlie several St.ites constituted a criminal offense. In re

Girriic, .-,2 F., 104. 1—55

7. State Corporations—Interstate Commerce—Power of Congress.

—

Franchises of a corporation chartered hy a State are, so far

as they involve questions of interstate commerce, exercised

in subordination to the power of Congress to regulate such

commerce. While Congress may not have general visita-

torial power over State corporations, its powers in vindica-

tion of its own laws are the same as if the corporation had
been created by an act of Congress. Hale v. HeiiJcel, 201

U. S., 43. 2—874

8. State courts are without jurisdiction of a suit to recover dam-
ages under .section 7 of the Federal Anti-Trust Act of 1890.

Loru-c V. Luiilor. l:!(> F., 633. 2—563

9. A State is neither a " person " nor a " corporation," within the

meaning of the Anti-Trust Act of 1890, and the provisions

of that act are not applicable to the case where the State

)jy its laws assumes a monopoly of the traffic in intoxicating

liquors. Loircv-stciii v. Ei-iiiis, 69 F., 008. 1—598

10. Where an action is brought against the officials of a State

under section 7 of the Anti-Trust Law of July 2, 1890, to

recover damages for acts done under authority of a State

statute which gives the State an entire monopoly of the

traffic in intoxicating liquors (act S. C, Jan. 2, 1895), the
State itself is a necessary party thereto, and consequently
the Federal courts would have no jurisdiction of the action.

76.

11. Manufactures within a State.—The Anti-Trust Act of 1800 has
no reference to the mere manufacture or production of ar-

ticles or commodities within the limits of the several States.
Xorflirni SecuriticK Go. v. United Htates, 193 U. S., 197.

2—339

STATE MONOPOLIES. See States, 9.
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STATUTES.
I. Anti-Trust Act of July 2, 1890.

1. Construction and operation—In general.

1. Act Operates on Monopolies in Interstate Commerce, and Not
Because Commodity is a Necessary of Life.—^The monopoly
and restraint denounced by the act of July 2, 1890 (c. 647,

26 Stat, 209), "to protect trade and commerce against un-

lawful restraints and monopolies," are a monopoly in inter-

state and international trade or commerce, and not a monop-
oly in the manufacture of a necessary of life. U. S. v.

E. C. Knight Go., 156 U. S., 1. 1—379
2. The statute is not limited to contracts or combinations which

monopolize interstate commerce in any given commodity,

but seeks to reach those which directly restrain or impair

the freedom of interstate trade. The law reaches combina-

tions which may fall short of complete control of a trade or

business, and does not await the consolidation of many small

combinations into the huge " trust " which shall control the

production and sale of a commodity. Chesapeake & 0. Fuel

Co. V. Vnited States, 115 F., 610, 624. 2—168

3. Common Carriers Not Included Within the Statute.—It was not

the intention of Congi-ess to include common carriers sub-

ject to the act of February 4, 1887, within the provisions of

the act of July 2, 1890, which is a special statute, relating

to combinations in the form of trusts and conspiracies in

restraint of trade. V. 8. v. Trans-Mo. Ft. Assn., 53 F., 440.

Case reversed, 166 U. S., 290 (1—648). 1—80

4. Applies to Common Carriers by Railroads—Contracts Affecting

Rates.—The provisions respecting contracts, combinations,

and conspiracies in restraint of trade or commerce among

the several States or with foreign countries, contained in

the act of July 2, 1890, " to protect trade and commerce

against unlawful restraints and monopolies," apply to and

cover common carriers by railroad; and a contract between

them in restraint of such trade or commerce is prohibited,

even though the contract is entered into between competing

railroads, only for the. purpose of thereby affecting traffic

rates for the transportation of persons and property. V. 8.

V. Trans-Mo. Ft. Assn., 166 U. S.. 290. 1—648

5. Act Applies to All Contracts in Restraint of Interstate or For-

eign Commerce—Not Confined to Unreasonable Restraints.—

The prohibitory provisions of the said act of July 2, 1890,

apply to all contracts in restraint of interstate or foreign

trade or commerce without exception or limitation; and

are not confined to those in which the restraint is unreason-

able,
-f^-
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6. Act Aimed at all Restraints—Reasonableness of Restraints Im-

material.—The act of CongL-es.s is aimed against all restraints

of interstate commerce, and its purpose is to permit com-

merce between the States to flow in its natural channels,

unrestricted bj any combinations, contracts, conspiracies, or

monopolies whatsoever. The reasonableness of the restric-

tions in a given case is immaterial. V. S. v. Hopkins, 82 F.,

529. 1—725

Reversed, 171 U. S., -jTIJ (1—941).

7. Test of Validity of Contract or Combination under Anti-Trust

Act.—The test of the violation of the Anti-Trust Act of

July 2, 1890 (26 Stat, 209, c. 647;, by a contract or combina-

tion, is its effect upon competition in commerce among

the States. If its' necessary effect is to stifle or to directly

and substantially restrict interstate commerce, it falls under

the ban of the law, but if it promotes, or only incidentally

or indirectly restricts, competition, while its main purpose

and chief effect are to promote the business and increase

the trade of the malvers, it is not denounced or avoided by

that law. PhiUi/is ,. loin Portland Cement Co., 125 F., 593.

2—284

8. The Sherman Act of July 2, 1890, is not intended to affect

contracts which have only a remote and indirect bearing

on commerce between the States. Field v. Barher Asphalt

Paving Co., 194 U. S., 618. 2—555
9. The Anti-Tnist Act of July 2, 1890 (2fr Stat, 209), does not

apply to a contract or combination relating to the business

of manufacturing within a State. Rohinsmi v. Suburban

Brick Co., 127 F., 804. 2—312
10. The act of July 2, 1890, commonly Isnown as the "Anti-Trust

Act," does not, and could not constitutionally, affect any
monopoly or contract in restraint of trade, unless it inter-

feres directly and substantially with interstate commerce,

or commerce with foreign nations. V. H. v. Addyston Pipe

d meel Co., 78 F., 712.
,

1—630
11. Any agreement or combination which directly operates, not

alone upon the manufacture, but upon the sale, transporta-

tion, and delivery of an article of interstate commerce by
preventing or restricting its sale thereby regulates interstate

commerce to that extent, and thus trenches upon the power
of the national legislature and violates the statute. Addys-

ton Pipe d Steel Co. v. C. 8., 175 U. S., 211. 1—1009
12. Effect of Anti-Trust Law upon Contracts in Restraint of Trade

which at Common Law were Not Unlawful.—The effect of

the Anti-Trust Law of 1890 is to render contracts in re-

straint of trade, as applied to interstate commerce, unlaw-

ful in an affirmative or positive seiLse, and punishable as a
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misdemeauor, and also to create a right of civil action for
damages in favor of persons injured thereby, and a remedy
by ii^unction in favor both of private persons and the
public against the execution of such contracts and the main-
tenance of such trade restraints. V. ,V. v. Addmrn Pipe .G
Steel Co.. S.J F., 271.

^
—.,

13. Test of Legality.—The Anti-Trust Act of July 2, 1890 (2(3 Stat"
209), declaring all contracts and combinations illegal if in
restraint of trade or commerce among the States, does not
leave to the courts the consideration of the question whether
the restraint is or is .not unreasonable and such as would
have rendered the contract invalid at common law. The
only question in each case where the validity of a contract
or combination under the law is involved is whether or not
its necessary effect is to restrain interstate commerce. Ches-
apeake d Ohio Fuel Co. V. r. S., 115 F., CIO. 2—151

14. Same.—The test of the violation of the Anti-Trust Act of July
2, 1S90 (2(5 Stat, 209), by a contract or combination is its

effect upon competition in commerce among the States. If
its necessary effect is to stifle or to directly and substan-
tially restrict interstate commerce, it falls under the ban
of the law, but if it promotes, or only incidentally or in-

directly restricts, competition, while its main purpose and
chief effect are to promote the business and increase the

trade of the makers, it is not denounced or avoided by that

law. Phillips v. lola Portland Cement Co., 125 F., 59.3.

(See also Combinations, etc., 9-15.) 2—284

15. Construction—Act IncUides Every Combination which Directly

and Substantially Restricts Interstate Commerce.—The gen-

eralitj- of the language used in the Anti-Trust Act of 1890

(act July 2, 1890. 26 Stat, 209), declaring illegal "every

contract, combination, or conspiracy in restraint of trade

or commerce among the several States or with foreign

nations," indicates the purpose of Congress to include in the

prohibition every combination which directly and substan-

tially restricts interstate (SDmmerce, whatever its form, f
,S'. V. Xorthern .Securities Co., 120 F., 721. 2—215

16. Same.—The Anti-Trust Act (act July 2. 1890, 26 Stat., 209) ap-

plies to interstate carriers of freight and passengers, and

any contract or combination which directly and substantially

restricts the right of such a carrier to fix its own rates, in-

dependently of its natural competitors, places a direct re-

straint upon interstate commerce, in that it tends to prevent

competition, and is in violation of the act whether the

rates actually fixed be reasonable or -unreasonable. 76.

17. Same.—The Anti-Trust Act of July 2. 1890, embraces and de-

clares to be illegal every contract, combination, or con-
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spiracy, in whatever form, of whatever nature, and whoever

may be parties to it, which directly or necess!||rily operates

in restraint of trade or commerce among the several States
|^

or with foreign nations. Northern Securities Co. v. United

States, 193 U. S., 197. (Harlan, Brown, McKenna, Day.)

2—339
18. That act has no reference to the mere manufacture or pro-

duction of articles or commodities within the limits of the

several States. 76.

19. The act is not limited to restraints of interstate and inter-

national trade or commerce that are unreasonable in their

nature, but embraces all direct restraints, reasonable or

unreasonable, imposed by any combination, conspiracy, or

monopoly upon such trade or commerce. Z6.

20. Railroad carriers engaged in interstate or international trade

or commerce are embraced by the act. Ih.

21. Combinations, even among private manufacturers or dealers,

whereby interstate or international commerce is restrained,'

are equally embraced by the act. tv

22. Every combination or conspiracy which would extinguish com-
petition between otherwise competing railroads, engaged in

interstate trade or commerce, and which would in that way
restrain such trade or commerce, is made illegal by the

act, 76.

23. The natural effect of competition is to Increase commerce, and
an agreement whose direct effect is to prevent this play of

competition restrains instead of promotes trade and com-
merce, /b.

24. The act of July 2, 1890, was leveled, as appears by its title, at

only unlawful restraints and monopolies. Congress did
not intend to reach and destroy those minor contracts in
partial restraint of trade which the long course of decisions
at common law had affirmed were reasonable and ought to

be upheld, Northern Securities Go. v. United Slates, 193
U. S., 397. (Brewer, concurring.) 2 341

25. The general language of the act is limited by the power which
each individual has to manage his own property and deter-
mine the place and manner of its investment. Freedom
of action in these respects is among the inalienable rights
of every citizen.

jj,_

26. In determining whether or not a combination is in violation
of the Federal Anti-Trust law, as in restraint of interstate
commerce, it is immaterial that such is not its ultimate ob-
ject, which is in most eases to increase the trade and profits
of the parties to such combination ; nor is it material to as-
certain what proportion the resulting restraint of inter-
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state commerce bears to other results. The true inquiry is

whether it tends directly to appreciahly restrain interstate

trade, and, If it does, it is within the statute, although such
effect may not be so considerable as its other effects. Ellis

V. Inman, Poulsen d Co., 131 F., 182. 2—577

27. The statute under review (act of July 2, 1890) is a legitimate

exercise of the power of Congress over interstate commerce,
and a valid regulation thereof. V. S. v. Joint Traffic Assn.,

171 U. S., 505. 1—860
28. Section 1 of the Anti-Trust Act of July 2, 1890 (26 Stat, 209),

makes a distinction between a contract and a combination or

conspiracy in restraint of trade. Rice v. Standard Oil Co.,

134 F., 464. • 2—633

29. The Interstate Commerce Act and the act known as the " Sher-

man Anti-Trust Law " are separate and independent acts,

not germane in qjiaracter and purpose ; and therefore juris-

diction in the circuit court of the United States over a bill

in equity to enjoin a railroad company from granting re-

bates to favored shippers can not be maintained upon the

ground that such act of the railroad company is a monopoly

within the meaning of the second section of said Anti-Trust

Act (act July 2, 1890, 26 Stat, 209). United States v.

Atohison., T. d 8. F. By. Co., 142 F., 176. 2—831

30. Acts done under an agreement legal when made, but which be-

came illegal on the passage of the act of July 2, 1890, are

done in violation of that act. V. S. v. Trams-Mo. Ft. Assn.,

166 U. S., 290. 1—669

31. The statute has no concern with prices, but looks solely to

competition and to the giving of competition full play by

making illegal any effort at restriction upon competition.

Restraint of trade is not dependent upon any consideration

of reasonableness or unreasonableness in the combination

averred nor is it to be tested by the prices that result from

the combination. V. S. v. Stmft & Co., 122 F., 529. 2-237

32 The Anti-Trust Act should have a reasonable construction-

one which tends to advance the remedy it provides and to

abate the mischief at which it was leveled. Whitwell v.

Continental ToDacco Co., 125 F., 454. 2—271

33 Scope of the Statute.-The words "trade" and "commerce," as

used in the Anti-Trust Act of 1890, are synonymous. The

use of both terms in the first section does not enjarge the

meaning of the statute beyond that employed in the con-

mon-law expression " contract in restraint of trade," as they

are analogous to the word "monopolize," used in the second

section of the act V. S. v. Patterson, 55 F., 005. 1-133

34 Same—The word "monopolize" is the basis and limitation of

the statute, and hence an indictment must show a conspiracy

Digitized by Microsoft®



lli)0 INDEX DIGEST.

STATUTES—Continued

.

I. Act of 1890—Continued.

in restraint by engrossing or monopolizing or grasping the

market. It is not sufficient simply to allege a purpose to

drive certain competitors out of the field by violence, annoy-

ance, intimidation, or otherwise. /().

35. Scope of the Statute—Conspiracy.—The act of July 2, 1890 (26

Stat, 209), section 1, declaring illegal "every contract, com-

bination in the form of ti-ust or otherwise, or conspiracy " in

restraint of trade or commerce among the States or with

foreign nations, is not aimed at capital merely and combina-

tions of a contractual nature, which by force of the title,

"An act to protect trade and commerce against unlawful re-

straints and monopolies," are limited to such as the courts

have declared unlawful, the wonds " in restraint of trade "

having, in connection with the words " contract " and " com-

bination," their common-law significance, but the term
" conspiracy " is used in its wf11-settled legal meaning, so

that any restraint of trade or commerce, if to be accom-

plished by conspiracy, is unlawful. ['. ,S. v. Dets, 64 F.,

724. 1—322
36. Same—Construction.—The construction of the statute is not

afCected by the use of the phrase " in restraint of trade,"

rather than one of the phrases " to injure trade " or " to

restrain trade." /6.

37. Same.—The word " commerce," in the statute, is not synony-

mous with " trade," as used in the common-law phrase " re-

straint of trade," but has the meaning of the word in that

clause of the Constitution which grants to Congress power
to regulate interstate and foreign commerce. 76.

38. Supreme Court Does Not Dissent from Conclusions in TJ. S. v.

Debs.—The court enters into no examination of the act

of July 2, 1800 (26 Stat., 209), on which the circuit

court mainly relied to sustain its jurisdiction ; but it must
not be understood that it dissents from the conclusions of

that court iu reference to the scope of that act, but simply
that it prefers to rest its judgment on the broader ground
discussed in its opinion, believing it important that the

principles underlying it should be fully stated and fully

affirmed. In re Debs, 158 U. S., 564. 1—565
39. While the primary object of the Anti-Trust Act of 1890 was

doubtless to prevent the destruction of legitimate and
healthy competition in interstate commerce by the engross-
ing and monopolizing of the markets for commodities, yet
its provisions are broad enough to reach a combination or

conspiracy that will interrupt the transportation of such
commodities and persons from one State to another. V. S.

V. Worhmgmen's Amalgamated Council, 54 F., 995, cited.

V. 8. V. Cassidy, 67 F., 698. 1^52
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Section 1.

40. Conspiracy in Restraint of Interstate Commerce.—A combina-
tion by railroad employees to prevent all the railroads of
a large city engaged in carrying the United States mails
and in interstate commerce from carrying freight and pas-
sengers, hauling cars, and securing the services of persons
other than strikers, and to induce persons to leave the
service of such railroads, is within act of July 2, 1890, sec-
tion 1, which provides that every contract, combination in
the form of trust or otherwise. " or conspiracy in restraint
of trade or commerce " among the States is illegal. X]. S. v.

Elliott, 64 F., 27. 1—311
41. Same.—Act of July 2. 1890 (26 Stat., 209), section 1, is not

aimed at capital merely and combinations of a contractual
nature, which by force of the title, "An act to protect trade
and commerce against unlawful restraints and monopolies."
are limited to such as the court.s have declared unlawful.
Z\ S. V. Dehs, CA F., 724. 1—.S'?2

42. Same.—The term " conspiracy " in section 1 of the act of

July 2, 1890 (26 Stat, 209), is used in its well-settled legal

meaning, so that any restraint of interstate trade or com-
merce, if accomplished by conspiracy, is unlawful. 76.

43. What Contracts, Combinations, or Conspiracies Violate Anti-

Trust Act.—Every contract, combination or conspiracy the

necessary effect of which is to stifle or to directly and sub-

stantially restrict competition in commerce among the States

is in restraint of interstate commerce, and violates section

1 of the act of July 2, 1890 (20 Stat, 209). WliitweU v.

Gojitineiital Tobacco Co.. 125 F., 454. 2—271
44. What Acts, Contracts, and Combinations Do Not Violate Anti-

Trust Act.—Acts, contracts, and combinations which promote,

or only incidentally or indirectly restrict, competition in

commerce among the States, while their main purpose and

chief effect are to foster the trade and increase the business

of those who make and operate them, are not in restraint of

interstate commerce or ^•iolati^•e of section 1 of the act of

July 2, 1890 (26 Stat, 209). Tb.

45. Section 1 of the Sherman Anti-Trust Act of July 2, 1890 (26

Stat, 209), makes a distinction between a contract and a

combination or conspiracy in restraint of trade. Rice v.

.Standard Oil Co., 134 F., 404. 2—633

46. Contract for Sale of Goods by Member of Combination.—The

act of July 2, 1890, section 1 (26 Stat, 209), known as the

" Sherman Anti-Trust Act" does not invalidate or prevent

a recovery for the breach of a collateral contract for the

manufacture and sale of goods by a member of a combination
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formed for the purpose of restraining interstate trade In

such goods. Eadley Dean Plate Qlass Co. v. HighloMd Glass

Co., 143 F., 242. 2—995

See also Indictments, 5.

Section g.

47. Monopolies.—To constitute the offense of " monopolizing, or

attempting to monopolize," trade or commerce among the

States, within the meaning of section 2 of the Anti-Trust

Act of 1890, it is necessary to acquire, or attempt to acquire,

an exclusive right in such commerce by means which will

prevent others from engaging therein. In re Qreene, 52 F.,

104. ' 1—55
48. Every attempt to monopolize a part of interstate commerce, the

necessary effect of which is to stifle or to directly and sub-

stantially restrict competition in commerce among the States,

violates section 2 of the act of July 2, 1890 (26 Stat, 209).

Wliitwell V. Continental Tobacco Co., 125 F., 454. 2—271
49. Same.—Attempts to monopolize a part of commerce among the

States which promote, or only incidentally or indirectly re-

strict, competition in interstate commerce, while their main
purpose and cliief effect are to increase the trade and foster

the business of those who malse them, were not intended to

be, and were not, made illegal or punishable by section 2

of the Anti-Ti-ust Act of July 2, 1890 (c. 647, 26 Stat, 209),

because such attempts are indispensable to the existence of

any competition in commerce among the States. lb.

See also Indictjients, 1 ; Monopoly.

Section .).

50. Power of Congress to "Authorize Injunction.—Act of July 2,

1890,. section 4, which provides that the circuit courts of the
United States have jurisdiction to restrain combinations
and conspiracies to obstruct and destroy interstate com-
merce, before such objects are accomplished, is not void for

want of power in Congress to authorize such proceedings.

U. S. V. Elliott, 64 F., 27.
'

1—311
51. Government Has Power to Bring Suit.—The fourth section of

the act of 1890 invests the Government with full power and
authority to bring suit against the Trans-Missouri Freight
Association

;
and, if the facts alleged are proved, an injunc-

tion should issue. V. ,•-'. v. Trans-Mo. Ft. Assn., 166 U. S
290. 1_B49

52. Who May Sue to Restrain.—Tlie intention of the Anti-Trust
Act of July 2. ]S90 (20 Stat., 209), was to limit direct pro-
ceedings in equity to pre\-ent and restrain such violations
of the. Anti-Trust Act as (^ause injury to the general public,
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or to all alike, merely froin the suppression of competition
in trade and commerce among the several States and with
foreign nations, to those instituted^ in the name of the
United States, under section 4 of the act, hy district attor-
neys of the United States, acting under the direction of
the Attorney-General; thus securing the enforcement of the
act, so far as such direct proceedings in equity are con-
cei-ned, according to some uniform plan, operative through-
out the entire country. Minnesota v. Northern Securities
Co., 194 U. S., 48. 2—533

53. The right to bring suits for injunction under section 4 of the
act of July 2, 1890 (2G Stat, 290), is limited to suits insti-
tuted on behalf of the Government. Greer, Hills d Go. v.

Stoller. 77 F., 1. 1—620
54. Although the act of July 2, 1890, contains criminal provisions,

the Federal court has power under section 4 of the act in a
suit in equity to prevent and restrain violations of the act,

and may mold its decree so as to accomplish practical re-

sults such as law and justice demand. Northern Securities
Co. V. Vnitea States, 193 U. S., 197. 2—339

55. Restraining Order—Notice.—Under section 4 of the Anti-Trust
Law of July 2, 1890, a restraining order may be issued
without notice, under the circumstances sanctioned by the

established usages of equity practice in other cases. U. S.

V. Coal Dealers' Assn. of Cal., 85 F., 252. 1—749
56. Injunction.—A combination whose professed object is to ar-

rest the operation of the railroads whose lines extend from
a great city into adjoining States until such roads accede

to certain demands made upon them, whether such demands
are in themselves reasonabe or unreasonabe, just or unjust,

is an unlawful conspiracy in restraint of trade and com-

merce among the States, within the act of July 2, 1890,

and acts threatened in pursuance thereof may be restrained

by injunction under section 4 of the act. V. S. v. Elliott,

62 F., 801. 1—262

See also Injunctions, 9, 16, 17, 21.

Section 5.

57. Injunction Order—Persons Not Named in Bill.—Under act of

July 2, 1890, section 5, an injunction order in an action to

enjoin an illegal conspiracy against interstate commerce

may provide that it shall be in force on defendants not

named in the bill, but who are within the terms of the order,

where it also provides that it is operative on all persons

acting in concert with the designated conspirators, though

not named in the writ, after the commission of some act by
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tbem in furtherance of the conspiracy, and service of the

writ on them. V. .s'. v. Ellioit, 64 F., 27. 1—311

58. The authoritjr given by section 5 of the act of July 2, 1890

(26 Stat, 290), to bring in nonresidents of the district can

not be availed of in private suits, and the court can acquire

no jurisdiction over them. Greer, Mills cC- Go. v. StoUer,

77 F., 1. 1—620

See also Injunctions, 18.

Section 6.

59. Forfeiture of Property.—The provision of act of July 2, 1890,

section 6, for forfeiture of " any property owned under any

contract or by . any combination, or pursuant to any con-

spiracy (and being the subject thereof) mentioned in this

act, and being in the course of transportation from one

State to another or to a foreign country," does not imply

that only cases in which i^roperty shall be found subject to

forfeiture shall be deemed within the scope of the act.

V. S. V. Deis, 64 F., 724. 1—322

60. Seizure of goods in course of transportation pursuant to the

unlawful contract can only be made under the sixth section

of the act of 1890, which authorizes seizures and condemna-

tion by like proceedings to those provided in cases of prop-

erty imported into the United States contrary to law.

V. 8. V. AMyston Pipe c6 Steel Co., 8.5 F., 271. 1—773
61. There can be no such seizure in a suit in eiiuity brought by the

United States under the act of 1890 to enjoin the carrying

out of a contract or combination in restraint of interstate

commerce. IX>.

Section 7.

62. Necessary Parties—Jurisdiction of Federal Courts.—Where a

person brings an action under section 7 of the Anti-Trust

Law of July 2, 1890, against the officials of a State to re-

cover damages for acts done under authority of a State

statute which gives the State an entire monopoly of the

traffic in intoxicating liquors (act S. C, Jan. 2, 1895), the

State itself is a necessary party thereto, and consequently

the Federal courts would have no jurisdiction of the action.

LoweiiHtein v. Evans, 69 F., 908. 1—598

63. A municipal corporation engaged in operating water, lighting,

or similar plants, from which a revenue is derived, is, in re-

lation to such matters, a business corporation, and may
maintain an action under section 7 of the Anti-Trust Act of

.July 2, 1890 (26 Stat, 210), for injury to its business" by
reason of a combination or conspiracy in restraint of inter-

state trade or commerce made unlawful by such act. City

of Atlunlii ^. Chattanooffd Foundry i(- Pijjcirorlcs, 127 F., 23.

Affirmed, 203 U. S., .390. 2—299
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64. Same—Who Liable.—Every member of such an illegal combina-

tion is liable for. the injury resulting to the business or
property of a plaintifl: by reason of such combination, re-

gardless of any contract relation between the plaintiff and
defendant. /B.

65. Does Not Authorize an Action for Damages by Party to the
Trust.—Section 7 of the Anti-Trust Act (26 Stat, 209), giv-

ing to any person injured by any other person or corpora-

tion by reason of anything forbidden in the act the right to

recover treble damages, does not authorize an action against

an alleged trust corporation by one who was a party to its

organization and a stockholder therein to recover damages
resulting from the enforcement by defendant of rights given

it by the alleged unlawful agreement. , Bishop v. American
Preservers Co., 105 F., 845. 2—51

Affirming 51 F., 272 (1—49).
66. For an action for recovery vihder this section brought under

this section against an association of manufacturers of and

dealers in tiles, mantels, and grates, where the party suing

was not a member of the association, and the sales were

made within the State, see Montague v. Lowry, 193 U. S.,

38. 2—327

67. Attorneys' Fees.—The discretion of the trial court under the

Anti-Trust Act of July 2, 1890 (26 Stat, 209), section 7, to

allow a reasonable attorney's fee to the successful plaintiff

in an action brought under that section to recover damages

for a violation of the provisions of that act against combina-

tions in restraint of trade, is not abused by an allowance of

$750, although the verdict was for but $500, where the trial

took five days, and from the proof offered it appeared that

from $750 to $1,000 would be a reasonable sum. 76.

68. A recovery of the treble damages authorized by the Sherman

Anti-Trust Act of July 2, 1890, section 7 (26 Stat, 209), in

case of injury sustained by violation of the act, can be had

only by direct action, and not by way of set-off in an action

brought for the price of goods by a company illegally formed

in violation of the act, especially when the State practice

does not permit the set-off of unliquidated, damages. Con-

nolly V. Union Sewer Pipe Co., 184 V. S., 540. 2—118

69. A declaration in a suit based on section 7 of the Anti-Trust

Act of 1890 (26 Stat, 210), to recover damages resulting

to plaintiff from a violation of such provision, which alleges

in a single count that defendant entered into a " contract,

combination, and conspiracy " in restraint of trade, is bad

for duplicity. Rice v. Standard Oil Co., 134 F., 464. 2—683

70 The pendency of a suit in a State .court can not be pleaded in

abatement of an action in a circuit court of the United
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States to recover treble damages, under section 7 of the

Anti-Trust Act of July 2, 1890 (26 Stat, 210), since the

State court is without jurisdiction to enforce the remedy-

given by said section, and therefore the same case can not

be depending in both courts. Loewe v. Lawlor, 130 F., 633.

2—563
71. Limitation.—An action under section 7 of the Anti-Trust Act

of July 2, 1890 (26 Stat, 209), providing that "any person

who shall be injured in his business or property by any other

person or corporation by reason of anything forbidden or

declared to be unlawful by this act may sue therefor in

any circuit court of the United States, * * * and shall

recover threefold the damages by him sustained," is not

an action for a penalty or forfeiture within Revised Statutes^

section 1047, prescribing a limitation of five years for a
" suit or prosecution for any penalty or forfeiture, pecuniary

or otherwise, accruing under the laws of the United State's,"

but one for the enforcement of a civil remedy for a private

injury, compensatory lu its purpose and effect, the recovery

permitted in excess of damages actually sustained being

in the nature of exemplary damages, which does not change
the nature of the action, and such action is governed as to

limitation by the statutes of the State in which it is brought.

City of Atlanta v. Chattanooga Foundry & Pipe Go., 101 P.,

900. 2—11
Affirmed, 127 F., 23 (2—299).

Affirmed, 203 U. S., 390.

Fob Combinations, etc., prohibited, see- Combinations, Con-
spiracies, Contracts, etc., in Restraint of Trade, II.

Fob Combinations, etc., not within the Statute, see Com-
binations, Conspiracies, Contracts, etc., in Restraint of

Trade, III.

For Actions, Defenses, or Parties, see Actions and De-
fenses ; and Parties.

For Jurisdiction of Federal Courts, see Courts.
For Damages, see Actions and. Defenses, 21-42 ; and Dam-

ages.

II. Immunity Statutes.

Act of February 11, 189^.

72. Immunity of Witnesses.—Act of February 11, 1893 (27 Stat,

443), providing that no person shall be excused from testi-

fying in a proceeding growing out of an alleged violation

of an act to regulate interstate commerce, approved Feb-
ruary 4, 1887, on the ground that his testimony will tend
to incriminate him, and that no person shall he prosecuted,
etc.. on account of anything concerning which he may tes-
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tify ill such proceeding, applies only to proceedings con-

nected with the act of February 4, 1887, and does not apply
to a prosecution for violation of the act of July 2, 1890 (26
Stat, 209), so as to abrogate in relation thereto the Fifth

Amendment to the Constitution, providing that no person
shall be compelled in a criminal case to be a witness against

himself. Foot v. Buchanan, 113 F., 156. • 2—104
73. The act of February 11, 1893 (27 Stat, 443), which is supple-

mentary to the Interstate Commerce Act, provides that ^' no

person shall be prosecuted or subjected to any penalty or

forfeiture for or on account of any transaction, matter, or

thing concerning which he may testify or produce evidence,

documentary or otherwise, before said Commission or in

obedience to its subpoena * * * or in any such case or

proceeding." V. S. v. Armour c6 Co., 142 F., 808. 2—951

Act of February 19, 1903.

74. Immunity of Witnesses—Anti-Trust Act—Inquisitions.—An in-

quisition before a grand jury to determine the existence o'f

supposed violations of the Anti-Trust Act was a " proceed-

ing " within act of Congress, February 19,. 1903 (ch. 708,

32 Stat., 848), providing that no person shall be prosecuted

or subjected to any penalty for or on account of any

transaction, matter, or thing concerning which he may tes-

tify or produce evidence in any " proceeding " under several

statutes mentioned, including such Anti-Trust Act In re

Hale, 139 F., 496. 2—804

Act of February 25, 1903.

75. The examination of witnesses before a grand jury concerning

an alleged violation of the Anti-Trust Act of July 2, 1890

(26 Stat, 209), is a "proceeding" within the meaning of the

proviso to the act of February 25, 1903 (32 Stat, 854-903),

that no person shall be prosecuted or be subjected to any

penalty or forfeiture for or on account of any transaction,

matter, or thing concerning which he may testify or produce

evidence in any proceeding, suit, or prosecution under cer-

tain named statutes, of which the Anti-Trust Act is one.

Hale V. Henlcel, 201 U, S., 43. 2—874

76 The right of a witness to claim his privilege against self-in-

crimination, afforded by the Fifth Amendment to the Con-

stitution, when examined concerning an alleged violation of

the Anti-Trust Act of July 2, 1890 (26 Stat, 209), is taken

away by the proviso to the act of February 25, 1903 (32

Stat, 904), that no person shall be prosecuted or be sub-

jected to any penalty or forfeiture for or on account of any

transaction, matter, or thing concerning which he may tes-
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tify or produce evidence in any proceeding, suit, or prosecu-

tion under certain named statutes, of which the Anti-Trust

Act is one, which furnishes a sufficient immunity from

prosecution to satisfy the constitutional guaranty, although

it may not afford immunity from prosecution in the State

courts for the offense disclosed. [See also Nelson v. United

States. 201 U. S., 92 (2—920).] /&.

77. Immunity Provision.—The appropriation act of February 25,

1903 (32 Stat, 904), mailing provision for the enforcement

of the Interstate Commerce and Anti-Trust Laws, contains an

immunity provision relating to persons giving testimony or

producing evidence in any proceeding, suit, or prosecution

under said laws. U. S. v. Armour iC- Co., 142 F., 808. 2—952

III. Commerce and Labor Act.

Act of February IJ,, 1903.

78. The primary purpose of Commerce and Labor Act of February

14, 1903 (32 Stat., 825), was legislative, to enable Congress,

by information secured through the work of officers charged

with the execution of that law to pass such remedial legis

lation as might be found necessary, and the act must he

construed in view of such purpose. United States v. Ar-

mour .£ Co., 142 F., SOS. 2—951
79. Commissioner of Corporations—Investigation of Corporations or

Combinations.—Section 6 of that act (32 Stat, 827), defining

the powers and duties of the Commissioner of Corporations,

requiring him to make investigation into the organization,

conduct, and management of the business of all corporations

or combinations engaged in interstate or foreign commerce
other than common carriers, and giving Iiim the same powers
in that respect as is conferred on the Interstate Commerce
Commission with respect to carriers, including the power to

subpoena and compel the attendance of witnesses, and to

administer oaths and require the production of documentary
evidence, contemplates that he shall proceed by private

hearings; and, Iiaving such powers, a person who appears

before him on his demand or by his request, and gives testi-

mony or produces documents, although not sworn, is entitled

to the same privileges and immunities as though his attend-

ance was compelled by subpoena and his testimony given
under oath. /6.

80. Same—Immunity.—Section 6 (32 Stat., S27) requires the Com-
missioner of Corporations to investigate all corporations
and combinations engaged in interstate or foreign commerce,
except common carriers, and pi-ovides that " all the require-
ments, obligations, lialiilities, and immunities imposed or
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conferred by said 'Act to regulate commerce ' and by 'An act
in relation to testimony before the Interstate Commerce
Commission•-*« shall also apply to all persons who
may be subpoenaed to testify as witnesses or to produce
documentary evidence in pursuance of the authority con-
ferred by this section." 7b.

IV. IXTEKSTATE COMMEKCE ACT.

Act Of Fchruary 4, lS8"t.

81. Public Policy.—Tbe act of February 4. 1887, entitled "An act

to regulate commerce," demonsti-ates the fact that from
the date of the passage of that act it has been the public

policy of this nation to regulate that part of interstate

commerce which consists of transportation, and to so far

restrict competition in freight and passenger rates between

railroad companies engaged therein as shall be necessary

to make such rates open, ijublic. reasonable uniform, and

steady and to prevent discriminations and undue prefer-

ences, r. .V. V. Trans-Mo. Ft. Assn.. .".8 F., 58. 1^186

Case revei-sed, 1G6 U- S., :2!Xi (1—648).

82. Not Inconsistent with Anti-Trust Act.—The act of February 4,

18ST (.24 Stat., 379 i , "to regulate commerce." is not incon-

sistent with the act of .July 2, 381X>. as it does not confer

upon competing railioad cuuipanies power to enter into a

contract in restraint of trade and commerce, like the one

which forms the subject of this suit. U. S. v. Trans-llo.

Ft. Assn., 166 U. S.. 290. 1—648

83. Express Companies.—The Interstate Commerce Act does not

apply to independent express .companies not operating rail-

way lines, f^oiithern Ind. Exp. Go. v. V. S. Exp. Co., 88 F.,

659.
1-862

V. Revised Statutes.

84. Section 725.—Where an injunction had been issued and served

upon the defendants, the circuit court had authority to in-

quire whether its orders had been disobeyed, and when it

found that they had been disobeyed, to proceed under Re-

vised Statutes, section 725, and to enter the order of pun-

ishment complained of. In re Deis, 158 U. S., 564. 1—566

85. Section 1047.—An action under section 7 of the Anti-Trust Act

of July 2, 1900 (26 Stat, 209), to recover threefold the dam-

ages, is not an action for a penalty or forfeiture, within Re-

vised Statutes, section 1047, prescribing a limitation of five

years for a "suit or prosecution for any penalty or for-

feiture, pecuniary or otherwise, accruing under the laws of

the United States." but one for the enforcement of a civil
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remedy for a private injury, compensatory in its purpose and

effect, the recovery permitted in excess of damages actually

sustained being in tbe nature of exemplary damages, which

does not change the nature of the action, and such action

is governed as to limitation by the statutes of the State In

vyhich it is brought. Atlanta v. Ghattanooffa Foundry d
Pipe Co., 101 F., 900. 2—11

Affirmed, 127 F., 23 (2—299).

Affirmed, 203 U. S., 390.

86. Section 3995.—Obstructing the Mails.—^Although the law, which

now appears in Revised Statutes, section 3995, and which

makes it an offense to obstruct and retard the passage of the

United States mails, was originally passed prior to the in-

troduction into the United States of the method of trans-

porting mail by railroads, and the phraseology of the law
conforms to conditions prevailing at that -time (Mar. 8,

1825), yet it is equally applicable to the modern system of

conveyance and protects alike the transportation of the mail

by the " limitel express " and by the old-fashioned stage-

coach. V. ,S. V. Cussidy, 67 F., 698. 1—449

87. Same.—The statute applies to all persons who " knowingly and
willfully " obstruct and retard the passage of the mails or

the carrier carrying the same ; that is, to those who know
that the acts performed, however Innocent they may other-

wise be, will have the effect of obstructing and retarding the

mail, and who perform the acts with the intent that such
shall be their operation. V. S. v. Kirhy, 7 Wall., 485, cited.

76.

88. Same.—The statute also applies to persons who, having in view
the accomplishment of other purposes, perform unlawful
acts, which have the effect of obstructing and retarding the

passage of the mails. In such case, an intent to obstruct and
retard the mails will be imputed to the authors of the un-

lawful act, although the attainment of other ends may have
been their primary object V. 8. v. Kirhy, 7 Wall., 485,

cited. 76.

89. Section 5440—Conspiracy.—Construing several clauses of the
interstate commerce law recited in the opinion with sec-

tion 5440 of the Revised Statutes, it follows that a combina-
tion of persons, without regard to their occupation, which
will have the effect to defeat the provisions of the interstate

commerce law, inhibiting discriminations in the transporta-

tion of freight and passengers, and further to restrain the
trade or commerce of the country, will be obnoxious to the

penalties therein prescribed. Waterhouse v. Comer, 55 F.,

149. 1—119
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90. Same.—The statute relating to conspiracies to commit offenses
against the United States (Rev. Stat., sec. 5440) contains
three elements which are necessary to constitute the offense.
These are: (1) The act of two or more persons conspiring
together; (2) to commit any offense against the United
States; (3) the overt act, or the element of one or more of
such parties doing any act to effect the object of the con-
spiracy. V. 8. v. Cassidy, 07 F., 698. 1 U9

VI. State Laws.

91. The anti-trust law of Minnesota (Laws 1899, p. 487, c. 359),
making unlawful any contract or combination in restraint
of trade or commerce within the State, is in substantially
the same language as the Sherman Anti-Trust Law of July
2, 1890 (26 Stat., 209) , and must receive a similar construc-
tion. Minnesota v. Northern Securities Co., 123 U. S., 692.

2—246
Decision reversed, 194 U. S., 88. Circuit court had no juris-

diction (2—538).

STATUTORY CONSTRUCTION.
1. When Congress adopts or creates a common-law offense, the

courts may properly look to the common law for the true

meaning and definition thereof. In the absence of a clear

definition in the act creating it. In re Oreene, 52 F., 104.

1—55

2. Where Congress adopts or creates a common-law offense, and in

doing so uses terms which have acquired a well-understood

meaning by judicial interpretation, the presumption is that

the terms were used in that sense, and courts may properly

look to prior decisions interpreting them for the meaning of

the terms and the definition of the offense where there is no

other definition in the act. U. S. v. Trans-Mo. Ft. Assn., 58

F., 58. 1—186

3. Every statute must he read in the light of the general laws

upon the same subject in force at the time of its enactment.

U. S. V. Trans-Mo. Ft. Assn., 58 F., 58. 1—186

4. The Anti-Trust Act should have a reasonable construction—one

which tends to advance the remedy it provides, and to abate

the mischief at which it was leveled. Whitwell v. Conti-

nental Totacco Co., 125 F., 454. 2—271

5. Debates in Congress are not appropriate sources of information

from which to discover the meaning of the language of a

statute passed by that body. V. S. v. Trans-Mo. Ft. Assn.,

166 U. S., 290. 1—648

STOCK AND STOCKHOLDERS. See Cobpoeations, 2-11; Com-

binations, 177-182.

11808—vol 1—06 M 76
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STOCK QUOTATIONS. See Combinations, 177-180.

STRIKES. See Combinations, etc., 115, 116, 121-127, 132, 133, 213.

SUBP(ENA DUCES TECUM. See Corpokations, 12-1.5 ; Coukts, 22.

SUGAR. See E. 0. Knight Co. case, Vol. I, pages 250, 258, 379.

SUIT. See Actions and Defenses.

TELEGRAMS AND TELEPHONE MESSAGES. -See Intebstate

Commerce, 33.

TESTIMONY. See Witnesses.

THROUGH TRANSPORTATION. See Cakbiees.

TICKET BROKERS. See Combinations, etc.. 111.

TILES. See Combinations, 83-37.

TOBACCO TRUST CASES.
WMtweU V. Continmtal Tohacco Co., 125 F., 454 (2—271).

In re Hale, 139 F., 496 (2—804).

Hale V. Henkel, 201 U. S., 43 (2—874).

3IcAUster v. HenJcel, 201 U. S., 61 (2—918).

TRANSPORTATION. See Carriers; and Statutes, 81.

TREBLE DAMAGES. See Actions and Defenses 21-42 ; Statutes,

62-71.

TRINIDAD ASPHALT. See Combinations, etc., 214^210.

TRUSTS. See Words and Phrases.

UNITED STATES.

The Go\-ernment of the United States has jurisdiction over

every foot of soil within its territory, and acts directly

upon each citizen. In re Deis, 158 U. S., 564. 1—565

See aUo Actions and Defenses, 15-18.

UNREASONABLE SEARCHES. See Search and Seizure.

WAGES, ETC., OF EMPLOYEES. See Courts, 8.

WALL PAPER TRUST. See Continental Wall Paper Co. v. Lewis
VoiGHT & So.YS Co., 148 F., 939.

WITNESSES.

1. Incriminating Evidence—Protection—Constitution—Statute.—

A

witness before the grand jury can not be required, under
the Fifth Amendment to the Constitution, to answer as to his

participation in and knowledge of a conibination to regulate

and control the price of cotton seed and the product and
price of oil throughout certain States, in violation of the

act to protect trade and commerce against unlawful re-

straints and monopolies (26 Stat, 209), notwithstanding
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section 860, Uevised Statutes, providing tluit no evidence
obtained fvoni a witness by means of a judicial proceeding
shall be gi\en in evidence or in any manner used against
him in any court in any criminal proceeding, since such sec-

tion does not exempt the witness from prosecution for the
ofCense which may be disclosed by his testimony. Foot v.

Buchanan, 113 F., 156. 2 103
2. Same—Immunity of Witnesses.—Act of February 11, 1893 (27

Stat., 443), providing that no person shall be excused from
testifying in a proceeding growing out of an alleged violation

of an act to regulate interstate commerce, approved Febru-
ary 4, 1S87, on the ground that his testimony will tend to

incriminate him, and that no person shall be prosecuted, etc.,

on account of' anything concerning which he may testify in

such proceeding, applies only to proceedings connected with

the act of February 4, 1887, and does not apply to a prosecu-

tion for violation of the act of July 2, 1890 (26 Stat., 209),

so as to abrogate in relation thereto the Fifth Amendment to

the Constitution, providing that no person shall be compelled

in a criminal ca=:e to be a witness against himself. /6.

3. Same—Question of Incrimination for Judge to Decide.—Where

a witness claims that the answer to a question will tend to

incriminate him, it is not for the witness, but for the judge,

to decide whether, under all the circumstances, such might

be the effect, and the witness entitled to the privilege of

silence. If'-

4. Same.—Where a person has already been indicted for an offense

about which he is to be examined as a witness, and the

questions asked him tend to connect him with such ofCense,

the testimony sought is within the inhibition of the Fifth

Amendment to the Constitution, providing that no person

shall be compelled in any criminal case to be a witness

against himself.

5. Same—Assurance of Safety—Relinc[uishment of Privilege—Can

Not Be Compelled.—Where a witness before a grand jury

declines to answer certain questions, and is taken before

the judge, who assures him that he can safely answer, as

his testimony can not be used against him, he is not com-

pelled by such assurance to relinquish his constitutional

privilege where the answer may tend to criminate him. Ih.

6. Same— Contempt— Commitment— Habeas Corpus — Relief.—

Where a witness is committed for contempt in refusing to

answer all of a series of questions, for the reason that the

answers would tend to criminate him. and some of the

answers would have that tendency, he should not be denied

relief on habeas corpus because some of the questions might

be safely answered. ^^
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7. Immunity of Witnesses—Anti-Trust Act—Inquisitions.—An in-

quisition before a grand jurj' to determine the existence of

supposed violations of the Anti-Trust Act was a "proceed-

ing " within act of Congress of February 19, 1903 (32 Stat.,

848
) ,

providing that no person shall be prosecuted or sub-

jected to any penalty for or on account of any transaction,

matter, or thing concerning whicli he may testify or produce

evidence in any " proceeding " under several statutes men-

tioned, including such Anti-Trust Act. In re Hale, 139 F.,

496. 2—804
8. Same—Unreasonable Searches—Rights of an Agent—Subpoena

Duces Tecum.—A subpoena duces tecum commanding the

secretary and treasurer of a corporation supposed to have

violated the Anti-Trust Act to testify and give evidence be-

fore the grand .jury, and to bring with him and produce

numerous agreements, letters, telegrams, reports, and other

writings, described generically, in effect including all the

correspondence and documents of his corporation originating

since the date of its organization, to which nineteen other

named corporations or persons were parties, for the purpose

of enabling the district attorney to establish a violation of

such act on the part of the witness' principal, constituted an
unreasonable search and seizure of papers, prohibited by
the Fourth Amendment to the Constitution. llj.

9. Same—Habeas Corpus.—Where a subpoena duces tecum was
directed to be issued by a circuit judge, and the witness

was committed for contempt for failure to obey the same, he
would not be discharged on habeas corpus by another judge

of the same court, though the latter was of the opinion that

the subpoena authorized an unconstitutional search and
seizure of private papers. 76.

10. Protection of Witness—Act of February 25, 1903 (32 Stat,,

905).—The examination of witnesses before a grand jury
concerning an alleged violation of the Anti-Trust Act of July

2, 1890 (26 Stat, 209), is a "proceeding" within the mean-
ing of the proviso to the act of February 25, 1903 (32 Stat.,

903), that no person shall be prosecuted or be subjected to
- any penalty or forfeiture for, or on account of, any trans-

action, matter, or thing concerning which he may testify

or produce evidence in any proceeding, suit, or prosecution
under certain named statutes, of which the Anti-Trust Act
is one. The word " proceeding " should receive as wide a
construction as is necessary to protect the witness in his dis-

closures. TJaU v. Henkel, 201 U. S., 43. 2—874
11. The constitutional right of a witness to claim his privilege

against self-incrimination, afforded by the Fifth Amendment,

Digitized by Microsoft®



INDEX DIGEST. 1205

WITNESSES-Coutinued.
wheu examined concerniug an alleged violation of the Anti-
Trust Act of July 2, 1890 (20 Stat, 209), is taken away by
the proviso to the act of February 85, 1903 (32 Stat, 904),
that no person shall be prosecuted or be subjected to any
penalty or forfeiture for, or on account of, any transaction,
matter, or thing concerning which he may testify or produce
evidence in any proceeding, suit, or prosecution under certain
named statutes, of which the Anti-Trust Act is one, which
furnishes a sufficient immunity from prosecution to satisfy
the constitutional guaranty, although it may not afford im-
munity- from prosecution in the State courts for the offense
disclosed. [See also Nelson v. United States, 201 U S 92
(2—920).]

j^_
12. The interdiction of the Fifth Amendment operates only where a

witness is asked to incriminate himself, and does not apply
if the criminality is taken away. A witness is not excused
from testifying before a grand jury under a statute which
provides for immunity, because he may not be able, if sub-
sequently indicted, to procure the evidence necessary to

maintain his plea. The law takes no account of the practi-

cal difficulty which a party may have in procuring his

testimony. 76.

13. The difficulty, if any, of procuring the testimony which a person

has given on his examination before a grand jury concern-

ing an alleged violation of the Anti-Trust Act of July 2, 1890,

does not render the immunity from prosecution, or forfeiture,

given by the proviso to the act of February 25, 1903,

insufficient to satisfy the guaranty of the Fifth Amendment
against self-incrimination. 76.

14. A witness can not refuse to testify before a Federal grand jury

in face of a Federal statute granting immunity from prosecu-

tion as to matters sworn to, because the immunity does not

extend to prosecutions in a State court. In granting immu-

nity, the only danger to be guarded against is one within the

same jurisdiction and under the same sovereignty. 76.

15. The privilege against self-incrimination afforded by the Fifth

Amendment is purely personal to the witness, and he can not

claim the privilege of another person, or of the corporation

of which he is an officer or employee. [To same effect

McAlister v. Henkel, 201 U. S., 90 (2—919).] /6.

le. A witness who can not avail himself of the Fifth Amendment as

to oral testimony, because of a statute granting him immu-

nity from prosecution, can not set it up as against the

production of books and papers, as the same statute would

equally fcrant him immunity in respect to matters proved

thereby. ^^•
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17. Corporations Can Hot Eefuse to Answer Unless Protected by

Immunity Statute.—Wliile an individual may lawfully re-

fuse to answer incriminating questions unless protected by

an immunity statute, a corporation is a creature of the State,

and there is a reserved right in the legislature to investigate

its contracts and find out whether it has exceeded its powers.

76.

18. Under the practice in this country the examination of witnesses

by a Federal grand jury need not be preceded by a present-

ment or formal indictment, but the grand jury may proceed,

either upon their own knowledge or upon examination of

witnesses, to inquire whether a crime cognizable by the

court has been committed, and, if so, they may indict upon
such evidence. 76.

19. In summoning witnesses before a grand jury it is sufficient to

apprise them of the names of the parties with respect to

whom they will be called to testify without indicating the

nature of the charge against tbeai, or laying a basis by a

, formal indictment. 76.

20. Hale v. Eenkel (vol. 2, page 874) followed to the effect that
,

officers and employees of corporations can not, under the

Fourth and Fifth Amendments, refuse to testify or produce
books of corporations in suits against the corporations for

violations of the Anti-Trust Law of July 2, 1890, in view
of the immunity given by the act of February 25, 1903.

Nelson v. United States, 201 U. S., 92. 2—920
21. Witnesses can not by objections to materiality of evidence be

relieved from testifying. The tendency or effect of the testi-

mony on the issues between the parties is no concern of

theirs. 76.

22. Objections to the materiality of the testimony are not open to

consideration on a writ of error sued out by witnesses to

review a judgment for contempt entered against them for

disobeying an order to testify. 76.

23. Refusal to Answer or Produce Books—Order of Circuit Court
to Answer or be Held in Contempt Not Reviewable by
Supreme Court.—In a suit in a circuit court of the United
States brought by the United States against corporations
for violations of the Anti-Trust r.raw of .July 2, 1890, a wit-
ness refused to answer questions or produce books before
the examiner on the ground of immateriality, also pleading
the privileges of the Fifth Amendment; the court overruled
the objections and ordered the witness to answer the ques-
tions and produce the books; an appeal was taken to this
court. Held, that while such an order might leave the wit-
ness no alternative except to obey or be punished for con-
tempt it is interlocutory in the principal suit and not a
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final order, nor does it constitute a practically independent
proceeding amounting to a final judgment, and an appealwin not lie therefrom to this court. Ale.vamler v. United
States, 201 U. S., 117. 2—945

84. Saae-But an Appeal from a Judgment of Contempt is Review-
able-If the witness refuses to obey and the court goes
further and punishes him for contempt there is a right of
review, and this is adequate for his protection without un-
duly impeding the process of the case. [See also Nelson
V. United States, 201 U. S., 92 (2—920).-l /&

Cbedibility. See Juby, 2.

Immunity. See Immunity.

WOODEN WARE. See Combinations, etc., 38, 149.

WORDS AND PHRASES.
1. " Boycott."—A combuiation by employees of railway companies

to injure in his business the owner of cars operated by the
companies, by compelling them to cease using his cars by
threats of quitting and by actually quitting their service,
thereby inflicting on them great injury, where the relation
between him and the companies is mutually profitable, and
has no effect whatever on the character or reward of the
services of the employees so combining, is a boycott, and an
unlawful conspiracy at common law. Thomas v. Cini., N. 0.
ii T. P. By. Co., 62 F., 803. 1—267

2. " Commerce."—The word " commerce," in the statute, is not
synonymous with " trade," as used in the common-law phrase
".restraint of trade," but has the meaning of the word in

that clause of the Constitution which grants to Congress
power to regulate interstate and foreign commerce. -U. S.

V. Dels, 64 F., 724. 1—322
3. Same.—The word " commerce," as used in the act of July

2, 1890, to protect trade and commerce against unlawful
restraints and monopolies, and in the Constitution of the

United States, has a broader meaning than the word " trade."

Commerce among the States consists of intercourse and
traffic between their citizens, and includes the transportation

of persons and property, as well as the purchase, sale, and

exchange of commodities. U. S. v. Gassidy, 67 F., 698.

1-452

4. Same.—Commerce is the sale or exchange of commodities,

but that which the law looks upon as the body of com-

merce is not restricted to specific arts of sale or exchange.

It includes the intercourse—all the initiatory and inter-

vening acts, instrumentalities, and dealings—that directly

bring about the sale or excliange. V. S. v. Swift & Co.,

122 F., 529. 2—237
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5. " Conspiracy."—The term " conspiracy," in section 1 of the act

of July 2, 1890 (26 Stat., 209), is used in its well-settled

legal meaning, and any restraint of interstate trade or com-

merce, if accomplished by conspiracy, is unlawful. V. 8. \.

Deis, 64 F., 724. 1—322

6. Same.—A conspiracy consists in an agreement to do something

;

but in the sense of the law, and therefore in the sense

of this statute, it must be an agreement between two
or more to do, by concerted action, something criminal or

unlawful, or, it may be, to do something lawful by criminal

or unlawful means. A conspiracy, therefore, is in itself

unlawful, and, in so far as this statute is directed against

conspiracies in restraint of trade among the several States,

it is not . necessary to look for the illegality of the offense

in the Itind of restraint proposed. Any proposed restraint

of trade, though it be in itself innocent, if it is to be ac-

complished by conspiracy, is unlawful. 76. (1—352)
7. Same.—A conspiracy is a combination of two or more per-

sons by concerted action to accomplish a criminal or un-

lawful purpose, or some purpose not in itself criminal, by
criminal or unlawful means. Pettibone v. V. 8., 13 Sup. Ct.,

542 ; 148 U. S., 203, cited. U. 8. v. Cassidy, 67 F., 698.

1—449
8. Same.—Unlike " combination," " conspiracy " is a term of art.

In the Anti-Trust Law it is to be interpreted independently
of the preceding words, and an indictment thereunder should
therefore describe something that amounts to a conspiracy
under the act conformably to the rules of pleading at com-
mon law, as perhaps modified by general federal statutes.

V. 8. V. Mac Andrews & Forties Co., 149 F., 831.

9. " In Restraint of Trade."—The words " in restraint of trade,"
in section 1 of the act of July 2, 1890 (26 Stat, 209), have,
in connection with the words " contract," and " combina-
tion," their common-law significance, but the term "con-
spiracy " is used in its well-settled legal meaning, so that
any restraint of trade or commerce, if to be accomplished
by conspiracy, is unlawful. V. 8. v. Deis, 64 F., 724. 1—^322

10. Same.—The construction of the statute is not affected by the
use of the phrase " in restraint of trade," rather than one of
the phrases " to injure trade " or " to restrain trade." lb.

11. "Mail Trains."—A mail train is a train as usually and regu-
larly made up, including not merely a mail car, but such
other cars as are usually drawn in the train. If the train
usually carries a Pullman car, then such train, as a mall
train, would include the Pullman car as a part of its regular
make-up. Therefore, if such a train is obstructed or re-

tai-deil because it draws a Pullman car, it is no defense that
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the parties so delaying it were willing that the mail should
proceed if the Pullman car were left behind. V. 8. v Glarle
Fed. Gas. No. 14805, 23 Int. Rev. Rec, 306, followed V 8
V. Oassidy, 67 F., 698. 1—449

12. Same.—Any train which is carrying mail under the sanctiok
of the postal authorities is a' mail train in the eye of the
law.

j^
13. "Monopolize."-The word "monopolize" can not be intended to

be used with reference to the acquisition of exclusive rights
under Government concession, but that the lawmaker has
used the word to mean " to aggregate " or " concentrate " in
the hands of few, practically, and, as a matter of fact, and
according to the liuown results of human action, to the ex-
clusion of others ; to accomplish this end by what, in popular
language, is expressed in the word " pooling," which may be
defined to be an aggregation of property or capital belonging
to different persons, with a view to common liabilities and
profits. Amer. Biscuit & Mfg. Co. v. Klotis, 44 F., 724. 1—7

14. "Monopolizing, or Attempting to Monopolize."—To constitute
the ofiCense of " monopolizing, or attempting to monopolize,"
trade or commerce among the States, within the meaning of
section 2 of said act, it is necessary to acquire, or attempt
to acquire, as exclusive right in such commerce by means
which will prevent others from engaging therein. In re

Green, 52 F., 104. 1—55
15. Monopoly of trade embraces two essential elements: (1) The

acquisition of an exclusive right to, or the exclusive control

of, that trade; and (2) the exclusion of all others from that

right and control. V. 8. v. Trans-Mo. Ft. Assn., 58 F., 58,

84. 1—218
16. " Municipal Corporation."—A municipal corporation engaged

operating water, lighting, or similar plants, from which a

revenue is derived, is, in relation to such matters, a business

corporation, and may maintain an action under section 7 of

the Anti-Trust Act of July 2, 1890 (26 Stat, 210), for injury

to its " business " by reason of a combination or conspiracy

in restraint of interstate trade or commerce made unlawful

by such act. City of Atlanta v. Chattanooga Foundry 16

PipeworJcs, 127 F., 23. 2—299

17. " More or less."—Where, in a contract for the manufaotnre and

delivery of goods, the statement of quantity is qualified by

the words " more or less," these, unless supplemented by

language giving them a broader scope, apply only to such

accidental or immaterial variations in quantity as would

naturally occur in connection with such a transaction. Had-

ley Dean Plate Glass Co. v. Highlam,d Glass Co., 143 F., 242.

2—994
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18. " Trust."—What is commonly termed a " trust " is a species

of combination organized by individuals or corporations for

the purpose of monopolizing the manufacture of or traffic in

various articles and commodities, v\fhich vs^ere vs'ell known and

fully understood vchen the Anti-Trust Act was approved.

V. S. V. Northern Securities Go., 120 F., 721, 724. 2—220

n
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