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The causes of trustworthiness and untrustworthiness in evidence will

probably without much difficulty be acknowledged to be an interesting

pursuit; interesting not merely as a field of speculation, but with a view to

practice.
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PREFACE.

Akguments on any question of fact can be supported by

reference to judicial authorities— on both sides— as fully as

arguments on questions of law are thus fortified. The design of

this work is to facilitate the preparation for trial, the argument,

and the decision of questions of fact, by exhibiting what has been

said by United States, Canadian, and English judges concerning

the causes of trustworthiness and untrustworthiness of evidence,

and the rules for determining its probative weight.

The late Mr. Justice Miller of the United States Supreme

Court declared that the difficulties in determining questions of

fact are greater and more common than those that occur in deter-

mining questions of law, and other judges have testified to the

same experience. It is therefore eminently desirable that aid

should be sought by the triers of facts in all accessible sources

where authentic advice is likely to be found.

For more than a hundred years the law reports in England

and America have contained the opinions of judges written by

themselves and, especially in courts of first instance, discussing

questions of fact as well as of law. These opinions express

the deliberate convictions of unprejudiced minds, enlightened in

numerous instances by vast experience on the bench ; and if they

can contribute no valuable assistance in the solution of like

questions forever recurring, then advocates and judges are more

helpless than any other class of men whose vocation is intellectual.

In many classes of cases judges have declared that their experience

on the bench has taught them the unreliability of testimony that

would be entitled to command implicit belief if appraised by

the commonly accepted rules.
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The law reports teem with expositions of general and par-

ticular rules for weighing testimony, of the reasons upon which

the credit of witnesses ought to rest, and of the inferences of

particular facts which may rationally be drawn from certain

evidence, so that judicial precedents exist for the debater of any

question of fact which can by any possibility arise. And in the

comparatively few instances where precedents of this sort have

survived in te:^t books, or have been accidentally preserved in the

memories of succeeding judges, it will be found that they are

treated with the same consideratioij by courts in the determination

of questions of fact as is accorded to the reasoning or ex cc^hedra

statements of judges on questions pf law. Such is the tendency

of the professional mind to repose ou precedent. Notably in some

classes of cases, the credibility of testimony and the proper iu-

ferences to be drawn from pertain fact? have become to a large

extent as well established as propositions of law.

Physicists inform us that conductivities vary with varying

temperature, tension, torsion, or pressure, and they have care-

fully observed and recorded the various degrees of resistance. In

like manner, wise triers of facts have recorded the results of

judicial experiments, whereby the mind's conductivity of trutli

has been tested for the varying mental, moral, and physical con-

ditions operating upon the observation or testimony of witnesses.

For example, " no class of men know better than judges how
much interest may unconsciously warp an honest mind," said

Chief Justice Peters of Maine. In a multitude of reported cases

judges have described the proclivities of biased witnesses, esti-

mated the degree of alloy by which their testimony is commonly
debased, and stated the extent of abatement from its face value

which may safely be made. The rule for measuring the probative

force of such testimony has been formally enunciated by eminent

jurists and applied by themselves in momentous litigations, but

until the present time no text-writer has resurrected and exhibited

it to the profession.

Again, " those who know, from experience and reflection, the
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laws wbioli r^ulate the human memory," as Chief Justice Beasley

of JSfew Jersey expressed it, are they whose duties constantly

require them to use such knowledge, namely, the judges of courts.

Thus the statement that " witnesses whose memories are prodded

by the eagerness of interested parties to elicit testimony favorable

to themselves, are not usually to be depended upon for accurate

information," was not an expression of opinion, but the statement

of a fact by a skilled observer of witnesses under oath, to wit, a

justice of the United States Supreme Court, made when he was

estimating tbe credibility of testimony in the instant case. " Mem-
ory ie a thing so marvelous and so complex, manifesting its

activity in so many diverse ways, that the trier of facts can never

study it enough," says a magistrate of world-wide renown. Judi-

cial discussions of that faculty, from every conceivable viewpoint,

are here collated in the 260-page chapter on Memory, which con-

tains more than two thousand citations of cases, not more than

twenty of which were ever cited on that topic in any text treatise

until the author of this work extracted them from the reports.

In searching for material of the above-mentioned description

the aid furnished by digests has been negligible. In a systematic

course of reading extending over many years, the autbor has

scanned page by page some thousands of volumes of reports in

the United States, Canada, and England. By no other means

could very much of value for the purposes of this work be dis-

covered; and the fact that the topics discussed in these volumes

have seldom been treated by text-writers, and even more rarely

with any citation of judicial authority, is undoubtedly attribu-

table partly to ignorance of the treasures buried in the reports,

and partly to lack of courage and industry to pursue a laborious

quest for them.

Some of the most impressive judicial utterances appearing in

these volumes were delivered by judges in instructions to juries,

admonishing the jury of the " well-tried rules of judging," of

" the cardinal rule which has served in all ages and been applied

to all conditions of men," etc., etc. They ought to have great
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weight with juries, and should be especially useful in jurisdic-

tions where the presiding judge himself is forbidden to charge on

the facts. " Every lawyer appreciates the fact that any intima-

tion, however slight or unconsciously made, by the court in the

presence of the jury, as to the force and effect of evidence, is

most damaging to the party against whom it is made," said the

Supreme Court of Illinois in a recent case. And it may be

expected that juries will listen with interest to the philosophical

observations of eminent judges instructing juries in like situations,

which may unquestionably be read by counsel in argument as

freely as he would quote the Proverbs of Solomon or the utterances

of any other wise man.

It is obviously difficult to compile a perfect index to such a

work as this. As mnemonic aids to the frequent or casual reader,

the names of all the judges mentioned in the text (but not those in

the notes) appear in the General Index. At page xlvii is an index

table of the numerous non-legal works and authors cited in these

volumes. Lastly, the notes to the twenty-eight chapters contain

more than four thousand five hundred cross-references from one

part of the work to another.

0. 0. M.
NoBTHPORT, Long Island, N. Y.,

September, 190?.
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§ 23. Competency of Juries in Will Cases.

24. Competency of Juries in Patent Cases.

25. Sympathy or Prejudice of Juries— In General.

26. Prejudice of Juries Against Corporations.

§ 1. Inclination to (Jive Too Much Weight to Testimony.— " The

simple believeth every word; but the prudent man looketh well to his

going." ^ In his " Eationale of Judicial Evidence " Bentham says

:

" Among mankind at large the general propensity is to give to evidence

too much rather than too little credence." ^ In passing upon excep-

tions to a master's report, Chancellor Spragge of Ontario took occasion

" to make this observation (in which, I believe, my learned brothers

concur), that there is perhaps a proneness, with some, at any rate, of

the masters of the court, to give overmuch weight to oral testimony,

and too little weight to conduct and to circumstances. The tendency

of almost .ill minds," he continued, "is to place faith in witnesses

whose appearance and bearing indicate truthfulness ; but circumstances

1 Prov. xix. 15. "The primitive

impulse is to afBrm immediately the

reality of all that is conceived."

James, Principles of Psychology, vol.

2, p. 319, where the author, in a note,

quotes a passage from Bain, The

Emotions and the Will, pp. 511, 512,

which begins as follows: "The lead-

ing fact in belief, according to my
view of it, is our primitive credulity.

We begin by believing everything."

2 Rationale of Judicial Evidence,

IV., S 1, note. As to the disposition

of juries to give preference to oral

testimony, see infra, § 15.

In " The Prisoner at the Bar," p.

232, Mr. Train, assistant district at-

torney of New York, says: "The lay-

man chancing to listen to a criminal

trial finds himself gasping with aston-

ishment at the deluge of minute facts

which pour from the witnesses'

mouths in regard to the happenings of

some particular d.ay a year or so be-

fore. He knows that it is humanly

impossible actually to remember any
such facts, even had they occurred the

day before yesterday. He may ask

himself what he did that very morn-
ing and be unable to give any satis-

factory reply. And yet the jury be-

lieve this testimony, and because the

witness swears to it, it goes upon the

record as evidence of actual knowl-

edge. In ninety-nine cases out of a

hundred counsel's only recourse ia to

argue to the jury that such a memory
is impossible. But in the same pro-

portion of eases the jury will take the

oath of the witness against the law-

yer's reasoning and their own common
sense. This is because of the fictitious

value given to the witness's oath by

talesmen who attach little significance

to their own. ' He swears to it,' says

the juryman, rubbing his forehead.

'Well, he muM remember it, or he

wouldn't swear to it! ' And the wit-

ness probably thinks he does remem-
ber it."
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may show that witnesses apparently truthful are really false, and no

one who has been conversant with the examination of witnesses can

fail to have observed how his faith in an apparently truthful witness

has been shaken upon his being subjected to the test of a searching

cross-examination, or confronted with the evidence of other witnesses,

or with proved circumstances; when, if his evidence had been left

unassailed, it would have been considered perfectly reliable. Conduct

and circumstances are crucial tests of the truthfulness of testimony,^

and should be very carefully considered, and due weight should be

given to them by those who, in a judicial position, have to draw their

conclusions upon matters of fact from all the evidence of whatever

nature that is before them." *

The largest and most important division of the law of evidence con-

sists of rules adopted for the measurement of probative force. '^ Part of

the philosophy of exclusion rules of evidence is thus stated by Starkie

:

" There is a general tendency among mankind to speak the truth, for

it is easier to state the truth than to invent ; the former requires simply

an exertion of the memory, whilst to give to false assertions the

semblance of truth is a work of difficulty. It is equally apparent that

the suspicion of mankind would usually depend on their ordinary

experience of human veracity; if truth were always spoken, no one

would ever suspect another of falsity, but if he were frequently deceived

he would frequently suspect. Hence it is that jurors, sitting in judg-

ment, would usually be inclined to repose a higher degree of confidence

in ordinary testimony than would justly be due to it in the absence

of peculiar guards against deceit; for as the temptations to deceive by

false evidence in judicial inquiries are far greater than those which

occur in the course of the ordinary transactions of life, they would be

apt to place the same reliance on the testimony offered to them as

jurors, to which they would have trusted in ordinary cases, and would

consequently, in many instances, overvalue such evidence."

"

§ 2. No Standard of Belief for Triers of Tacts,— Secret and

complicated transactions, such as are usually the subject of judicial

investigation, are too various in their circumstances to admit of de-

3 As to inconsistent conduct of wit- ^ Salmond, Essays in Jurisprudence

nesses see post, § 1139. and Legal History, | 2.

«Day V. Brown, 18 Grant Ch. (U. oStarkie on Evidence 20. See also

C.) 682, 683. poet, § 1046.
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cision by any systematic and formal rules ; the only sure guide to truth,

whether the object be to explore the mysteries of nature, or unravel

the hidden transactions of mankind, is reason aided by experience.'

Where inquiry is made into the circumstances of a past transaction,

before a jury or other tribunal, the evidence must be judged of and

estimated to a great extent by the same rules that would be resorted

to and applied by any individual whose business or whose interest it

was, in the ordinary course of human events, to institute such an

inquiry.'

§ 3. . Judicial Statements Concerning Standard of Belief. —
" There is no standard for the sufficiency of evidence to induce belief,

and the various degrees of more and less must, ordinarily, be left to

the unprejudiced consideration of the jury," said Judge Wardlaw of

South Carolina."

" There is no standard by which the weight of conflicting evidence ^°

can be ascertained," said Mr. Justice Sutherland, speaking for tlie

old Supreme Court of Kew York.^^

In estimating the weight of evidence we cannot mark it as so many
ounces, pounds, or tons, and yet we Icnow that it may have all degrees

of weight from the lightest feather to the most absolute moral cer-

tainty, said Judge Vredenburgh of New Jersey. " All we can do," he

continued, " is to note all the facts and circumstances carefully, and
estimate its absolute and relative weight by the lights of conscience

and experience." '-

Speaking of the function of jurors in criminal cases, Judge Pearson-
of North Carolina said :

" When the credit of a witness is to be passed

7 Starkie on Evidence 8, 9. absurd." Duv.ale r. Duvale, (N. J.

8 Starkie on Evidence 16. 1896) 34 Atl. Rop. 888, 896, per Vice-
Means v. Means, 5 Strobh. L. (S. Chancellor Pitney.

Car.) 167, 189. See also infra, § 4. m The italics are the court's, and
" Belief is rarely the consequence of the context of the opinion indicates

strictly logical processes. It is either that the court did not mean to include
partially or entirely the outgrowth of such cases as are described post,
education, bias, affection, fear, or some §S 67, 69 ct seq., 80 et seq.
other influencing passion. We believe n People r. Superior Ct, 5 Wend.
what we wish to believe, and what we (N. Y.) 114, 126, quoted in Wright
are in the mood for aocpptinf; as tnip. v. Brown, 67 N. Y. 1 7.

The aama evidence which to one may i2 Boylan v. Meeker, 28 N, J. L. 274,
be convincing, to another may seem 333,
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on, each juror is called on to say whether he believes him or not;

this belief is personal, individual, and depends upon an infinite variety

of circumstances ; any attempt to regulate or control it by a fixed rule

is impracticable, worse than useless, inconsistent and repugnant to the

nature of a trial by jury, and calculated to take from it the chief

excellence on account of which it is preferred by the common law to

any other mode of trial, and to adopt in its place the chief objection

to a fixed tribunal. Do I believe what that witness has sworn to?

is a question for each juror." ^'

" We have no test of the truth of human testimony, except its con-

formity to our knowledge, observation, and experience," said Vice-

Chancellor Van Fleet of New Jersey.^*

"It is one of the difficulties attending all tribunals passing upon

facts, that the reasons for believing particular witnesses or particular

testimony in preference to others cannot be defined," said Judge Camp-

bell of Michigan.^'

" Nothing is more difficult than to prescribe rules of faith
;
perhaps

every man has one peculiar to himself," said Judge Henderson of

North Carolina.^^

13 State V. Williams, 2 Jones L. (47

N. Car.) 257, 269.

14 Daggers v. Van Dyek, 37 N. J. Eq.

130, 132, and Jersey City Second Nat.

Bank v. O'Rourke, 40 N. J. Bq. 92, 94.

" The effect, then, which all evidence

has upon the mind is determined by

observation and experience, the only

original instructors of wisdom."

Whitaker v. Parker, 42 Iowa 585, 587,

per Beck, J.

"Matter of Wool, 36 Mich. 299,

302. Carlyle says somewhere: "It

is a mysterious indescribable process,

that of getting to believe; indescrib-

able as all vital acts are.'' " It is

always difficult to determine, when

one set of persons who stand precisely

in the same degree of veracity as an-

other are directly at issue, which are

speaking correctly." The Orbona, 1

Spinks Ecc. & Adm. 161, 165, per Dr.

Lushington.

"State V. Jim, 1 Dev. L. (12 N.

Car.) 508, 511. Sir James Fitzjames

Stephen said :
" Why is a judge re-

quired to listen with gravity to con-

flicting medical theories of the cause

of a death, and to state to a jury the

grounds on which they are to decide

whether a man died of this disease or

that, and yet to treat with contempt

the notion that he died of witchcraft,

and to reject all evidence tendered to

prove it? Probably no more difficult

question can be asked, and I doubt

whether there is any which, if fully

solved, would be of greater practical

importance." General View of the

Criminal Law of England, p. 193. The

context of the passage is quoted post,

§ 133. In the first chapter of his

" Rationalism in Europe," Lecky says

:

" We have now passed so completely

out of the modes of thought which

predominated in the sixteenth and
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Judge Beck, speaking for the Supreme Court of Iowa, said :
" It

is impossible, from the nature of things, for the law to provide rules

which shall determine the quantity or amount of evidence necessary to

seventeenth centuries, and we are so

firmly convinced of the unreality of

witchcraft, that it is only by a strong

effort of the imagination that we can

realize the position of the defenders

of the belief. Yet it is, I think, diffi-

cult to examine the subject with im-

partiality without coming to the con-

clusion that the historical evidence

establishing the reality of witchcraft

is so vast and so varied that it is

impossible to disbelieve it without

what, on other subjects, we should

deem the most extraordinary rashness.

The defenders of the belief, who were

often men of great and distinguished

talent, maintained that there was no

fact in all history more fully attested,

and that to reject it would be to

strike at the root of all historical evi-

dence of the miraculous. The belief

implied the continual occurrence of

acts of the most extraordinary and

impressive character, and of such a

nature as to fall strictly within

human cognizance. The subject, as

we have seen, was examined in tens of

thousands of cases, in almost every

country in Europe, by tribunals which

included the acutest lawyers and

ecclesiastics of the age, on the scene

and at the time when the alleged acts

had taken place, and with the assist-

ance of innumerable sworn witnesses.

The judges had no motive whatever

to desire the condemnation of the ac-

cused ; and, as conviction would be fol-

lowed by a fearful death, they had
the strongest motives to exercise their

power with caution and deliberation.

The whole force of public opinion was
directed constantly and earnestly to

the question for many centuries; and,

although there was some controversy

concerning the details of witchcraft,

the fact of its existence was long con-

sidered undoubted. The evidence ia

essentially cumulative. Some cases

may be explained by monomania,

others by imposture, others by chance

coincidences, and others by optical de-

lusions; but, when we consider the

multitudes of strange statements that

were sworn and registered in legal

documents, it is very difficult to frame

u, general rationalistic explanation

which will not involve an extreme im-

probability. In our own day, it may
be said with confidence, that it would

be altogether impossible for such an

amount of evidence to accumulate

round a conception which had no sub-

stantial basis in fact. The ages in

which witchcraft fiourished were, it

is true, grossly credulous; and to this

fact we attribute the belief, yet we do

not reject their testimony on all mat-

ters of secular history. If we con-

sidered witchcraft probable, a hun-

dredth part of the evidence we possess

would have placed it beyond the

region of doubt. If it were a natural

but a very improbable fact, our re-

luctance to believe it would have been

completely stifled by the multiplicity

of the proofs. . . . It ia, I

think, impossible to deny that the

books in defense of the belief are not

only far more numerous than the

later works against it, but that they

also represent far more learning, dia-

lectic skill, and even general ability.

For many centuries the ablest men
were not merely unwilling to repudi-
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establish a fact in judicial proceedings." There can be devised no

standard, no unit of measurement, whereby we may determine just

what measure of evidence shall be required to prove a fact in issue.

. . . As a matter of fact, evidence can usually be brought before

a jury only thtough the medium of human testimony; there must, of

necessity, be a witness, or one standing in that position, through whom
the fact can be brought to the mind of a court or jury. . . . But

this rule gives no measure for the quantity of evidence; for knowledge,

intelligence, qualities of memory, and all other attributes that make

up ability, together with those moral qualities which constitute credi-

bility, are most unequally united in men, so that one possessing all the

attributes of ability and credibility in the highest degree, and so known

to the tribunal before whom he testifies, would, in his evidence, out-

weigh an indefinite number of witnesses who possess the same attributes

in the lowest degree. It is also true that a witness, in order to prove

a fact by his evidence, must be credible— he must be such a witness as

will be entitled to receive the belief, the faith of others. But here

again, from the very nature of the case, there are indefinite degrees in

this character we call credibility. One may possess it in the highest

degree, another in the lowest degree. It follows, therefore, that when

evidence is weighed, to determine whether a fact has been proven

thereby, all the qualities going to make up what is termed ability and

credibility in a witness must be fully considered in order to arrive at

a truth." 18

§ 4. Instructions Concerning Standard of Belief.— Mr. Justice

Davis of the United States Supreme Court, instructing a jury at

circuit, said :
" The credibility of witnesses is for the jury. The court

cannot instruct you whom to believe and whom to disbelieve. There

is no artificial rule of belief to control the minds of a jury. Some wit-

nesses, by their appearance on the stand, impress the jury that they are

impartial between the parties and tell the truth. Other witnesses who

ate the superstition; they often pecial pains to throw the weight of

pressed forward earnestly, and with their authority into the scale."

the most intense conviction, to defend i' See also Felch v. Concord E. Co.,

it. Indeed, during the period when 66 N. H. 318, 323, 29 Atl. Eep. 657,

witchcraft Was most prevalent, there 558, per Blodgett, J.

were few writers of real eminence who is Callanan v. Shaw, 24 Iowa 441,

did not, on some occasion, take es- 444.
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testify show such bias and tell their story in such a way that the mind

hesitates to place implicit reliance on what they say. To such witnesses

you should apply the best [test] of your common sense. How did

they bear themselves on the stand? Was the evidence favorable?

Was it consistent with ordinary human conduct ? Did they stand the

test of cross-examination? Have they been successfully contradicted

or impeached? Have they shown malice? These are matters proper

to be considered in examining the value of the testimony on which the

case turns." ^'

§ 5. Belief TJnnecessary Except in Criminal Cases.— " The true

opposites of belief, psychologically considered, are doubt and inquiry,

not disbelief." '"* But the degree of proof which excludes doubt or

even "reasonable doubt," and therefore constitutes belief, is not de-

manded in ordinary civil cases.^^ " It is never necessary m a civil

case that a jury should be satisfied of the truth of their verdict, in the

sense of resting upon it confidently," said Judge Eakin, speaking for

the Supreme Court of Arkansas.^^ Judge Thomas of the federal

District Court said: "When events are entangled in the confusion

that results from unintelligent and inaccurate observation and perverse

and careless statements, no conclusion, at all points logically defensible,

can be attained, and an element of doubt accompanies and survives the

decision. Hence the court must consider and weigh the evidence and

probabilities, and strike such balance as his judgment and the rules

of law require." ^^ It has been held erroneous to instruct a jury

without qualification that the evidence of any necessary fact must be

sufficient to " satisfy " "* or to " convince " ^° them. The rule prescrib-

ing the degree of proof required is stated in the followiag chapter.-^

But it is a rule of the criminal law that the guilt of the accused

must be fully proved; that neither a preponderance of the evidence

18 Huchberger v. Merchants' F. Ins. 22 Shinn v. Tucker, 37 Ark. 580, 689.

Co., 4 Biss. (U. S.) 265, 267, 12 Fed. 23 The George L. Garllck, 88 Fed.

Cas. No. 6,822, quoted in instructions Rep. 553, 554.

to a jury by Blodgett, D. J., in Sibley =* Ahibama G. S. R. Co. v. Burgess,

V. St. Paul F. & M. Ins. Co., 9 Biss. 119 Ala. 555, 25 So. Rep. 251.

(U. S.) 31, 22 Fed. Cas. No. 12,830. 2s Murphy «'. Waterhouse, 113 Cal.

20 James, Principles of Psychology, 467, 45 Pae. Rep. 866. See also

vol. 2, p. 284. French v. Day, 89 Me. 441, 36 Atl.
21 See post, § 27, and compare §§ Rep. 909.

44, 56. 20 See post, § 27.
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nor any weight of preponderant evidence is sufficient for the purpose,

unless it generate full belief of the fact, to the exclusion of all reason-

able doubt.-'

§ 6. Some Rules for Weighing Evidence. —' In the preface to this

work we have adverted to the tendency of the judicial mind to formu-

late and adhere to rules for weighing evidence,^^ and the inclination

of judges to approve and adopt the views of their experienced prede-

cessors upon questions of fact as far as they can be applied to new

cases and novel conditions.-" Some of these rules are of self-evident

validity, alike to the nonprofessional man and, the skilled advocate or

erudite judge. Others are the product of reason combined with ex-

perience, and some of these have been greatly elaborated and refined

pursuant to ordinary professional habit, with an occasional tendency

to crystallize into inflexible precepts. Among rules of the first or

axiomatic class is this: Evidence which is justly open to criticism

derogating from its trustworthiness is inferior in weight to opposing

evidence free from perceptible defects.^" Common reason, and there-

fore justice, requires that the weak shall not be pronounced equal to

the strong ; that the robust shall prevail" over the feeble ; that the

perfect shall receive the award in preference to that which is even

slightly imperfect. It is this rule which, in a conflict of evidence,

justifies observation and exposure of faults so slight that they would

pass unheeded but for the imperative necessity of making a comparison.

Por example, one witness says he saw something happen within plain

view of him. Another witness, with apparently equal facility for

observation, declares that it did not happen. But the latter was en-

gaged in conversation at the time, while the former was not in any

way occupied. Now, it would be absurd to contend that a person can-

not converse with another and simultaneously observe what is going on

within his range of vision, and in the absence of contradiction his state-

ment might well be accepted without hesitation. The witness being

contradicted, however, we must take notice of the fact, which the author

believes to be well authenticated, that conversation exacts a degree of

*' Per Parker, J., in Southard v. 2» See ante, Preface.

Curley, 134 N. Y. 148, 31 N. E. Rep. 3o In u, conflict of testimony " it be-

330. See further post, §§ 59, 60. comes important to determine where

28 See also infra, § 20, at pp. 28, the trnth lies from such testimony aa

34, 36. is least liable to mistake or miscon-
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attention not unlikely to impair accuracy even of visual observation

of what is going on before one's eyes.'^ But the experienced judge does

not stop there. He deems it useful for his purpose and clearly legiti-

mate to note that " men instinctively and unconsciously look towards

those with whom they talk." '^ Throughout this work it will be seen

that a wise trier of facts never spurns considerations of slight magni-

tude if they actually increase or diminish the weight of evidence in a

case where it is a delicate question to determine on which side the

preponderance of evidence rests. In a close case Chancellor McGill

of New Jersey mentioned the fact that a woman whose testimony was

of vital moment, and whose entire good faith was unquestioned, was

attended to, from, and at the court by the parties in whose favor she

testified.^' It was surmised that she had failed to observe or remember

an incident to which another witness testified, and which she declared

did not occur, and it is well known that the memory of the most

upright person is often warped by the importunities of interested

parties or his desire to serve a friend.'*

It may be here remarked as a universal truth, that when testimony

of a witness, not formally impeached, is under severe scrutiny,'^

courts are astute to discover slight circumstances appearing in the

case— even in his demeanor upon the witness stand '*— which dis-

close flaws in his character, and to turn them upon his testimony with

fatal effect. Some of the opinions of Sir WiUiam Scott (Lord Stow-

ell) and of Sir John NichoU reveal marvelous sagacity and skill in

co-ordinating little circumstances, separately innocent to the untrained

mind, so as to produce a powerful special impeachment of a witness.

Some species of evidence are so weak and decrepit as hardly to mei'it

any consideration at all, and are overcome by very slight opposing

evidence. Thus, " testimony as to declarations of a deceased person

should undoubtedly be disregarded upon the least conflict with the

probabilities of the case." '^'' Handwriting opinion evidence is noto-

ception." Dickie v. Van Vleek, 5 Redf. s* See post, §§ 824, 826.

(N. Y.) 284, 292, per Surrogate Cal- s 6 Such cases, for example, 33 are

vin. cited post, §§ 877, 1150.

31 See post, § 775. 3o See post, §§ 923, 1002.

82 See The George W. Childs, 67 37 Matter of Burtis, (Surrogate

Fed. Kep. 269, 272, per Butler, D. J. Ct.) 43 Misc. (N. Y.) 437, 89 N. Y.
33 Swain v. Edmunds, 53 N. J. Eq. Supp. 441, 457, per Surrogate Woodin.

142, 32 Atl. Rep. 369. See generally post, §§ 877, 1150.
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rionsly unsatisfactory.** Bentham characterized ex parte affidavits as

the "most miserable species of evidence/' and the courts echo that

sentiment.*" In a conflict of evidence direct or circumstantial it is

often difficult and sometimes impossible *'' to decide which is the

stronger and more convincing, and judges themselves frequently fail

to agiee in their views of the facts.*^ It is the purpose of this treatise

to point out some of the arguments that have been or can be made for

or against various kinds of evidence, and evidence coming from various

sources imder various circumstances.

§ 7. The " Admitted Facts " Kule. — A rule for weighing testi-

mony which receives assent the moment it is stated is this : Evidence

of whatever description must yield to the extent that it conflicts with

admitted or clearly established facts.*^ These latter were happily

termed by Lord Stowell " presiding " facts, and again " master

"

facts.*^ Judge Brown of Minnesota characterizes them as " the broad

daylight facts." ** Judge Putnam of the federal Circuit Court speaks

of a fact which " overlaps all the other facts." *'' Pacts gathered by

necessary inference from others satisfactorily proved may likewise be

employed as test facts.*" In a ease tried by Mr. Justice Curtis at

38 See post, § 629. that is so flatly contrary to the ad-

s' See post, § 938. mitted facts of the case, that they

*o In which last case, of course, the are either mistaken about the vessel

party having the burden of proof fails they loaded, or intentionally false in

in his contention. But " very few a very material matter concerning the

cases are decided by the burden of same." The Nith, 36 Fed. Rep. 86, 89.

proof, because the jury usually finds As to testimony inconsistent with

that one side or the other has made physical facts, see post, § 149 et seq.

out the best case." U. S. v. Dry Ox, *8 The Eliza Ann, 1 Hag. Adm.
etc., Hides, 25 Fed. Gas. No. 14,995, 257, 261.

per Lowell, D. J. ** Medcalf v. St. Paul City R. Co.,

41 See post, § 727. 82 Minn. 18, 84 N. W. Rep. 633.

42 Conclusions which best accord "A jury is apt to be guided by

with the probabilities arising from the broad general features of a case."

indisputable facts, and which recon- Hoguet v. Berkman, (Supm. Ct. Gen.

cile, as nearly aa it can be recon- T.) 6 N. Y. Supp. 214, per Judge Bar-

ciled, the conflicting evidence, are the rett.

most satisfactory. Mitchell Transp. *» Morse v. St. Paul F. & M. Ins.

Co. V. Green, (C. C. A.) 120 Fed. Rep. Co., 124 Fed. Rep. 451, 455.

49, 64. "The two stevedores, father leThe Scotia, 7 Blatchf. (U. S.)

and son, and their foreman, tell a 308, 21 Fed. Gas. No. 12,513 (at p.

story about the stowage of the iron 791).
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circuit, his first step was " to test ... the proofs by their con-

sistency with facts admitted or clearly proved." *' In a divorce case

where adultery was alleged, Dr. Lushington said :
" The veracity of

many witnesses is called in question, and the evidence is contradictory

to a very great extent, and much time must necessarily be consumed

in the investigation requisite to the discovery of the truth. I must

commence with stating a few of the admitted facts." ** Chancellor

Blake of the Court of Chancery of Upper Canada pointed out that in

a ease under consideration the defendant's testimony was irreconcil-

able with that of another witness, and remarked that " it will be proper

to examine the evidence a little further, for the purpose of seeing how

far the defendant's narrative is consistent with the admitted facts." *"

In weighing contradictory statements, said Sir Christopher Eobinson

in a falvage case, " it will be proper to consider what agrees best with

the facts of the case, as they may be collected from the situation of the

parties, and from sources liable to no suspicion." ^^

Notwithstanding the simplicity of the " admitted facts " rule, its

applicability in a particular case may possibly not be realized until

more cumbrous and less conclusive tests have been employed, con-

suming time and thought, or it may be overlooked altogether by one

who is not alert. It is conceivable that there may be no conflict

between a conceded fact and any one of a set of contested facts, while

if the contested facts be regarded, for the sake of argmnent, as estab-

lished, their combined and logical result will not be reconcilable with

the conceded fact ; in which case it is evident that one or more of the

alleged facts in the combination must be dismissed.

§ 8. " Admitted Pacts " Rule in Collision Cases.— Dr. Lushing-

ton, addressing the Elder Brethren in a collision case, alluded to some
tests by which the witnesses should be tried, and said: "There is

another test of which we must not lose sight; having ascertained what

iTWyman v. Babcock, 2 Curt. (U. evidence, to determine where the truth

S.) 386, 388, 30 Fed. Caa. No. 18,113 lies." Ward v. Cooke, 17 N. J. Eq.

(at p. 742). "As the character of 93, 95, per Chancellor Green,
both witnesses is unimpeaehpd, and <i8 Ciooci v. Ciocci, 28 Eng. L. &
as they arc equally confident as to the Eq. eoi, 609.

truth of their respective statements, *» Rosenberger r. Thomas, 4 Grant
recourse must be had to the admitted Ch. (U. C.) 473, 476.
facts of the case, and to the written bo The Jane, 2 Hagg. Adm. 338, 342.
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facts are indisputably proved or admitted on the one side and on the

other, we must take care to make doubtful matters conform to those

facts." °^ On another occasion the same distinguished judge advised

the Trinity Masters as follows :
" The course I propose is this,— to

state to you what I conceive to be the indubitable facts in the case, and

then, as to those matters upon which you may be in doubt, you must

form such an opinion as that they may be in conformity with those

upon which you have no doubt. I know no other mode of getting out

of these difficulties which frequently occur in this species of case ^-

than by first satisfying your mind what is clearly and distinctly proved,

and then making other circumstances bend to that proof where the

evidence is not so clear." °^ "It almost uniformly happens in collision

cases that different accounts are given of the occurrence by those in

the employment of the respective vessels, and that the court has diffi-

culty in this conflict of evidence of deciding to which side a preferable

credence should be given. There are generally, however, in every case,

some undeniable facts," said Mr. Justice Davis, " which enable the

court to determine where the blame lies." °* And as to the general

practice in such cases Judge Brawley of the federal District Court

said :
" An unvarying experience shows that the testimony of all sea-

faring men is affected by the supposed interest of the ship they sail on,

and the truth as to aay happening at sea is to be ascertained, if at all,

not by weighing the number and bias of witnesses on one side against

the number and bias of witnesses on the other side, or by attempting

to reconcile testimony '^^ generally irreconcilable, but by taking certain

conceded or well-proved facts, or facts established by disinterested wit-

nesses, and from them deducing such conclusion as seems to accord

best with the probabilities of the case." ^^

61 The Clyde, 2 Splnks Ecc. & Adm. take admitted facts,'' said the same

27. judge, instructing the Trinity Masters

02 A Master of the Rolls is reported in The Swanland, 2 Spinks Ecc. &

to have said: "You never can try an Adm. 107, 112.

admiralty case so as to get at the o* The Great Republic, 23 Wall. (U.

truth, unless you look with great S.) 20, 29. See post, §§ 511, 523.

scepticism on the evidence on both =5 gee post, § 1048.

sides." The Steamship Lebanon v. ^6 The Margaret B. Roper, 103 Fed.

The Steamship Ceto, L. R. 14 App. Rep. 887. See also The Nichols, 7

670, at p. 682. Wall. (U. S.) 656, 662, per Mr. Jus-

58 The James, Swabey 55, 57. "The tiee Clifford! Goslea v. Shute, 18

atest guide to any conolusiqn is to How. (U, S.) 463, 466, per Mr, Jus-
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In coUigion eases in admiralty courts a " presiding " fact is always,

of course, the collision itself. "The inquiry must begin with th«

unquestioned fact of the collision," " and all testimony which, if true,

would show that there could not have been a collision proves too much

and must be rejected. This necessity sometimes occure.°^

tice McLean; Cannon v. The Steamer

Potomac, 3 Woods (U. S.) 158, 5 Fed,

Cas. No. 2,386, per Mr. Justice Brad-

ley; The North Star, 43 Fed. Rep.

807, 811, per Brown, J.; The Mani-

toba, 2 Flipp. (U. S.) 241, 251, 16

Fed. Cas, No 9,029 (at p. 623), per

Brown, J.; The Cherokee, 31 Fed. Rep.

167, 170, per Simonton, J.; The

Karoo, 49 Fed. Rep. 651, 652; The

City of St. Augustine, 52 Fed. Rep.

237, 239; The Scotia, 7 Blatchf. (U.

S.) 308, 21 Fed. Cas. No. 12,513; The

Bark Huntress, 2 Sprague (U. S.)

61, 12 Fed. Cas. No. 6,913; Pope v.

The Steamboat R. B. Forbes, 1 Cliff.

(U. S.) 331, 19 Fed. Cas. No. 11,275;

Seaman v. Steamboat Crescent City,

1 Bond (U. S.) 105, 21 Fed. Cas. No,

12,581; The Ship Compta, 4 Sawy.

(U. S.) 375, 6 Fed. Cas. No. 3,069.

In a maze of contradictions in the

testimony, " one's judgment feels on

safest ground when it finds a sub-

stantially incontestable fact from

which to estimate the probabilities."

The William Chisholm, (C. C. A.)

Z53 Fed. R«p, 704, 711, per Severens,

C, J. " It is clearly important that

undeniable facts be first eliminated

from the mass of testimony presented

and that such facts be kept promi-

nently in view in connection with all

the circumstances of the occurrence

as they are disclosed." Wolf v.

Schooner Bertie Calkins, 2 Fed. Rep.

793, 790, per Dyer, D. J. " The testi-

mony in this case is exceedingly con-

fusing and contradictory. The con-

clusion must be reached, not from

theories of, or even from strict re-

gard to the testimony of, the wit-

nesses, but from the controlling facts

of the case and from the logic of

events." The Chatham, 52 Fed. Eep.

396, 398, 3 C. C. A. 161, per Simon-

ton, D. J. " It is only by taking some

leading facts and by placing ourselves

as cool spectators in the midst of so

much confusion that we can judge

fairly of the event. How much reli-

ance ia to be placed on the account

of this or that witness as to what
occurred in the great tumult, need

not be determined. There are some

facts which are free from doubt."

The B, S. Sheppard, 1 Biss. (U. S.)

221, 4 Fed. Cas. No. 2,072, per Drum-
mond, D. J. In the conflict of recol-

lections of witnesses the judge " is

fortunate if he can get hold of some

fact independent of memory— some

landmark that cannot have been sob-

jected to change," Vandersliee V-

The Superior, 28 Fed. Cas. No. 16,843

(at p. 973) , per Kane, D. J. " Resort

must be had to some leading and ad-

mitted facts as a guide, when they

can be distinctly ascertained, to see

whether the collision was from any

culpable misconduct of either vessel."

Waring ». Clarke, 5 How. (U. S,)

441, 501, per Woodbury, J. See also

The Pilot Boy, (C. C. A.) 115 Fed.

Rep. 873, 874.

" The John Craig, 66 Fed. Rep. 596,

698, per Coxe, D. J.

ssSee The John Craig. 66 Fed.
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§ 9. Admitted Facts in Will Cases,— Where a will was contested

on the ground of testamentary incapacity, Chief Justice Brady of the

Newfoundland Supreme Court said; "In a case of this kind, one

plain and undisputed fact bearing on the issue to be determined, one

admitted act of importance by the deceased, would have and ought

to have more weight in determining the question we have to decide,

one way or the other, than the impressions and opinions of twenty

witnesses given after litigation has arisen," °°

§ 10. Other Applications of "Admitted Facts" Rule,— More

than iive hundred witnesses were examined in the Telephone Cases

upon the question whether Drawbaugh was the original inventor of

the telephone. Judge Wallace, in the federal Circuit Court, devoted

only a few words to this testimony and then said; "In cases where

such a chaos of oral testimony exists it is usually found that the

judgment is convinced by a few leading facts and indicia outlined so

clearly that they cannot be obscured by prevarication or the aberra-

tions of memory. Such facts and indicia are found here, and they are

so persuasive and cogent that the testimony of a myriad of witnesses

cannot prevail against them." He then proceeded to show that

according to the evidence it was "not only highly improbable, but

almost impossible," "" that Drawbaugh could have been the author of

the telephone, because he was a tyro in electrical science, with narrow

opportunities for instruction and few incentives for profound research.

This was the " master " fact in the case. " It is almost incredible,"

said Ihe court, " that the subtle intellectual discoveries which were a

closed book to the ablest electrician could have been reached by a

smatterer in science or by any series of empirical experiments." "*

The city of New York was sued for a large number of Navarro

water meters sold to it during the Tweed administration, and alleged

Rep. 596; The Joseph Stickney, 50 «»See generally as to proof of ia-

Fed. Rep. 624, 627; The Beta, 40 Fed. credibilities and improbabilities, post,

Rep. 899; The Havilah, 33 Fed. Rep. chap. IV.

875, 878; The Ralph M. Hayward, oi American Bell Telephone Co. v.

12 Fed. Rep. 794, 796; The Brig Jere- People's Telephone Co., 22 Fed. Rep.

mjah, 10 Ben. (U. S.) 326, 13 Fed. 309. On appeal in the Telephone

Cas. No. 7,289. Cases, 126 D. S. 1, at p. 556 et seq.,

fis In re Brocklebank, Newfound- 8 U. S. Sup. Ct. Rep. 778, the conchwt

land, [1854-1864] 88, 96. of Prawbaugh seems to have been re-
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in defense that the contract was procured through fraud and collusion

with Tweed and others. It appeared that, before the contract was

made, the meters had been thoroughly tested by the city^s chief engineer

and certified by him to be entirely satisfactory. The evidence produced

to establish the defense of fraud was wholly circumstantial. Holding

that the fraud was not proved, Chief Judge Euger said :
" The con-

cessions made by all the parties as to the integrity of the chief engineer

seem to present an insuperable barrier to the imputation of the use

of improper influences in securing the selection of the Navarro

meter." "^

§ 11. Written Evidence Superior to Oral— Sententiotis Judicial

Statements. — "I would sooner trust the smallest slip of paper for

truth than the strongest and most retentive memory ever bestowed on

mortal man," said Judge Lumpkin of Georgia."'

" The memory of men as to facts is not as satisfying to the mind
as a writing, in an investigation involving past events," said Judge

Beck of Iowa."*

" Oral testimony, depending on the memory of witnesses, is not as

reliable as written or documentary evidence," said Chief Justice Orton

of Wisconsin, " but the jury would not usually need such an instruc-

tion.*"* It is obvious and self-evident." ""

" Recollections are sometimes dim, and impressions deceitful and
illusory, but the written word stands, and speaks a uniform lan-

guage," said Judge Bacon of the New York Supreme Court."'

It was observed by Archdeacon Paley, in his Horjc Baiilinac, that

amidst the obscurities, the silence, or the contradictions of history,

if a letter can be found, wc regard it as the discovery of a landmark,

by which we can correct, adjust, or supply the imperfections and
uncertainties of other accounts."*

gardod as the master fact. In an- <n Whitaker v. Parker, 42 Iowa 585,
other part of this work it is shown 587. Soc also post, § 837.
that the inconsistent conduct of a wit- oo See, however, infra, § 15.
ness is regarded as one of the most cc Tliomas r. Paul 87 Wis. 607,
potent methods of impeachment. Soc 611, 58 N. W. Rop. 1031, 1032.
post, §§ 1139-1141. "TKent r. Manchester, 29 Barb. (N.

"2 Baird v. New York, 96 N. Y. 567, Y.) 595, 601.

596- nsper Chancellor Kent in Hart v.

«8 Miller V, Gotten, 6 Ga. 341, 340. Ten Eyok, 2 Johns. Ch, (N, Y.) 82,
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In most of the cases where such expressions as the foregoing appear,

documentary evidence was actually produced in competition with oral

evidence. '"' But the inferiority of oral evidence may be a matter for

grave consideration in other cases. Thus, in chancery cases where the

defense of laches is presented and it is shown that in the lapse of time

documentary evidence material to the defense has been lost or de-

stroyed without fault of the defendant, so that he is compelled to rely

on oral testimony, the defense, nowadays a meritorious one,'" should

be regarded with more than ordinary favor ;
'^ at any rate, and on

general principles,''^ oral evidence adduced by the plaintiff which

might possibly have been contradicted by the documentary should be

subjected to close scrutiny.''^

§ 12. Written Evidence Superior— Exampl»s. — Where there is a

direct conflict in the oral testimony, documentary evidence, such as

the correspondence between the parties, becomes of paramount impor-

tance; if pertinent it should be regarded as controlling and in every

way more satisfactory and convincing than the recollection of wit-

nesses as to conversations which occurred a long time before.''* " In

such a case," said Judge Proudfoot of Ontario, " where there is a

writing evidencing the relationship of the parties, the importance of

it is invaluable. The danger of relying upon the memory of witnesses

was the cause and justification of the statute of frauds itself. It was

thought to be dangerous to allow the transactions of parties to rest

merely upon the memory of witnesses perhaps at a long distance of

time after the transaction had occurred, and that, therefore, it was

advisable in the interests of justice to require that certain contracts

at all events should be evidenced by writing. The same difficulty, I

suppose, is experienced almost every day in courts in determining

what was the real agreement between parties where they have not

«9 See the following sections. 's gee also post, § 550.

TO Underwood v. Dugan, 139 U. S. ''* J. S. Toppin Co. v. McLaughlin,

380, 384, 11 U. S. Sup. Ct. Rep. 618; 120 Fed. Rep. 705, 706, per Colt, C. J.

Landsdale v. Smith, 106 U. S. 391, See also Beer v. MeLeod, 22 Nova
394, 1 U. S. Sup. Ct. Rep. 350. Scotia 535, 541, per Townshend, J.

;

i"! See Sage v. Winona, etc., R. Co., Anderson v. Monroe, 55 Fed. Rep. 407,

58 Fed. Rep. 297, 19 U. S. App. 1, 408. As to the unreliability of mem-
7 C. C. A. 237 ; and see post, § 550. ory of conversations of remote date,

'2 See post, § 45. see post, § 887.

FACTS — 3
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reduced it to writing, so tliat if there are any of the dealings of these

p9,rties that are evidenced in writing that shows the character of the

relationship between them, I would place far more reliance upon that

than npon any verhal evidence." ^^

In a case in New York the question arose whether the last of two

indorsements of payments on a note was made in 1847 or ia 1843,

A witness testified that he once reckoned up the interest at the request

of the holder, and he produced a writing which he said was the

original paper containing his calculation made at the time. It pui'

ported to contain a statement of the date and amount of the note,

gf the first indorsement, and a calculation of the interest to April 1,

1848, but no mention of any other indorsement; and he said be had

no doubt the second indorsement was not on the note when the written

computation was made, Judge Denio said ;
" I cannot avgid re-

marking that if this computation of interest was actually made, as

stated, in April, 1848, for the purpose of ascertaining the amonnt due

on the note, the memorandum of it then made is one of the most sati§'

factory pieces of evidence which conld be adduced as to the exist^pe

gf the indorsement, The parties tq the alleged transaction had sworn

diiferently upon the point, and several alleged declarations on one

side or the other had been given in evidence, If this papej wag made

at the time and for the purpose claimed, it furnishes written evidenoe

of the most authentic character, made when the party who now seeks

to produce it to the jury had no interest in fabricating it, To my
mind it would be more persuasive evidence than any amount of oral

statement verified by the oaths of the parties interested, or of verbal

declarations proved to have been made by those parties." ^'

Where a plaintiff's testimony to the facts attending an accident was

wet by a police officer's written report to Ms superior, in connection

with the ofijoer's testimony that the report was true, containing the

plaintiff's statement to the officer almost immediately after the accident,

which conflicted with the plaintiff's testimony, the court, accrediting

the officer's report, said: "No one with opportunity for observa-

tion of judicial proceedings has failed to notice the lamentable infirmi-

ties of human recollection, and the tendency after the lapse of time

to believe that which it is the interest of the witness to have appear

"s Walmsley v. Griffith, 10 Ont. App. 331, 338.
»fl Guy V. Mead, 22 N. Y. 462, 466.
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as the truth." Hence the judicial yaliie given to testimony reduced

to writing at the time the facts stated in it occurred." "

Numerous other cases illustrating the marked value of written evi-

dence are cited in the notes,'" and the gr^at weight which courts attach

to receipts or other written admissions is noticed elsewhere in thiis

work.*"

The foregoing observatione apply to written evidence, not to written

testimony J ex parie affidavits and depositions are inferior species of

evidence, and are discussed in another chapter.'*

§ 13. Above Sule, When Applied with Caution.— But in applying

the rule that written evidence is superior to oral, great care should be

observed If it is sought to make the rule operative in favor of an

interested party who hijnself made the writing ex parte. This

caution should be exercised in awarding absolute credit to a party's

written memorandum of a transaction when he insists that other

m^ttejrs which would be prejudicial to his interest did not constitute

77 See post, §§ 756, 824.

Ts Miller v. Cohen, 173 Pa. St. 488,

34 Atl. Rep. 219, per Dean, J.

79 Thomson-Houston Electric Co. v.

Lorain Steel Co., 110 Fed. Rep. 654,

660; Campbell v. James, 17 Blatehf.

(U. Sr) 42, 4 Fed. Gas. No. 2,361

(at p. 1169); Hough v. Richardson,

3 Story (U. S.) 659, 693, 12 Fed. Cas.

No. 6,722 (at p. 578); Konold v.

Klein, 3 B. & A. Pat. Cas. 226, 14

Fed. Cas. No. 7,925 (at p. 850) ;

Leathers v. Salvor Wrecking, etc., Co.,

2 Woods (U. S.) 680, 15 Fed. Cas.

No. 8,164; Llado v. The Tritone, 8

Reporter 165, 15 Fed. C*e. No. 8,427;

Consumers Cordage Co, v. Connolly,

31 Canada Sup. Ct. 244, 281; Thorold

V. Neelon, 18 Ont. App. 658, 665;

Armstrong v. Farr, 11 Ont. App. 186,

197; Thomson v. Thomas, 23 Nova

Scotia 325, 330; Atwood v. Small, 6

CI. & F, 232, 361 ; Alexander v. Hooks,

84 Ala. 605, 4 So. Rep. 417; People v.

Dodge, 104 Cal. 487, 489, 38 Pac Rep,

203; Matter of Irvine, 102 Cal. 606,

36 Pac. Rep. 1013; Warren v. Booth,

53 Iowa 742, 5 N. W. Rep. 598; Owens
V. State, 67 Md. 307, 10 Atl. Rep.

210, 213, 302; Wiswall v. Ayres, 51

Mich. 324, 334, 16 N. W. Rep. 667;

Schwartz v. Germania L. Ins. Co., 21

Minn. 215, 223; Diokenson v. State,

20 Neb. 72, 29 N. W. Rep. 184; Titus

V. Cairo, etc., R. Co., 46 N. J. L. 393,

415; Clos V. Boppe, 23 N. J. Eq. 270,

273; Jessup v. Cook, 6 N. J. L. 434,

443; People v. Dick, 84 N. Y. App.

Div. 181, 82 N, Y. Supp. 719; Stevens

V. Trask, (C. PI. Gen. T.) 18 N. Y.

Supp. 117, 119; Jackson v. Loomis,

12 Wend. (N. Y.) 27, 29; West
Branch Lumberman's Exch. v. Ameri-

can Cent. Ins, Co., 9 Pa. Dist. 863,

364; Howard v. Colquhoun, 28 Tex.

134, 149; Wilson v. Noonan, 35 Wis.

321, 345. Compare Whitney v. Lyon,

18 La. 26.

80 See post, § 1178.

81 See post, chap. XVII.
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a part of the transaction, and relies upon the memorandTim as cor-

roboration.^'' It is a well-known propensity of interested or other-

wise biased witnesses to suppress their recollection of anything which

conflicts with their interest or bias if they can find a plausible or

specious reason for so doing.'^

§ 14. Testator's Letters, etc., as Superior Evidence of Capacity or

Incapacity.— A testator's letters may furnish such strong evidence

of testamentary capacity as to induce an appellate court to depart

from its usual rule and reverse a finding and decree based on oral

evidence of incapacity.** " In Uteris verum— the truth shines out in

these writings," said a court in speaking of such letters.*' Written

evidence of the testator's business transactions, in his own handwriting,

is equally persuasive.*' Conversely, the testator's letters may bear

such strong intrinsic evidence of extreme mental imbecility that, as

the court said, "no more potent proof on that subject could be

adduced." *' And it is also to be borne in mind that insane persons

may possess a high degree of rationality with reference to a great

variety of subjects, so that their letters may exhibit pronounced shrewd-

ness and intelligence.**

§ 15. Juries Apt to Favor Oral Testimony.— In an action upon

an alleged parol agreement which modified the terms of a contem-

poraneous written receipt signed by the plaintiff, the existence of the

parol agreement was disputed by defendant, but the jury rendered

a verdict for the plaintiff. The Supreme Court of Pennsylvania was

compelled to affirm the judgment on the verdict, since it was all a

question of fact for the jury. But Judge Mitchell took occasion to

say :
" In this class of cases it is common experience that the lay

mind takes a different view from the legal one. Juries nearly always

82 Grant v. Bradstreet, 87 Me. 583, grigneuse, (Surrogate Ct.) 46 Misc.

33 Atl. Kep. 165. (N. Y.) 49, 93 N. Y. Supp. 364.

83 See post, § 825. so Matter of Bolles, (Surrogate Ct.)

84Wilcoxon V. Wilcoxon, 165 111. 37 Misc. (N. Y.) 562, 75 N. Y. Supp.

454, 46 N. E. Rep. 369. 1062; In re Brocklebank, Newfound-
85 Carroll v. Norton, 3 Bradf. (N. land [1854-18041 88, 90.

Y.) 291, 314. See also Cheney v. sMViniams r. Lee, 47 Md. 321, 327.

Price, 90 Hun (N. Y.) 238, 37 N. Y. ss Matter of Ely. (Surrogate Ct.)

Supp. 117, 123; Matter of De Vau- 16 Misc. (N. Y.) 228, 39 N. Y. Supp.

177, 186.
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give more weight to the words of the living witness before them than

they do to the writings made even by the same witness at another

time." *" Lord Brougham once observed that " a showy case," made

out of a loose oral statement, " a thing of that sort, as we all know,

coming before a jury, has always much greater force than its real

value entitles it to."
°»

§ 16. Instructions as to Superiority of Written Evidence.— It

was said in Iowa that the court may properly inform the jury that a

writing is entitled to more weight than statements founded merely on

memory."^ And in a federal court the jury was instructed that

"the letters that are written by a business man, in the course of

a business transaction, at the time that the events are transpiring,

if they bear upon the question that you have to consider, are

often very satisfactory evidence, much more satisfactory than the

statements of parties after they have come into conflict, and after

a controversy has arisen, and they have become biased and heated

and excited by that controversy. " "" Exceptions to the follow-

ing instruction in a Georgia case were overruled by the Supreme

Court: "When a statement is in writing, when parties have

reduced and put their transactions in writing, it is better than oral

evidence depending on their recollection. The writing cannot change.

Our memories are liable to deceive us; but when a thing is in writ-

ing, it is better than the memory of a witness, or verbal evidence." "'

Possibly the foregoing cases do not conflict with a ruling in Michi-

gan that where a memorandum made by a judge of the testimony

given by a witness in his court was introduced in a later case, the

judge retaining no independent recollection of the testimony, an

instruction that the memorandum was " stronger and better and

more weighty evidence in this case " than the mere recollection of

other witnesses, " on the same theory that a writing cannot lie," was

erroneous. Judge Champlin said :
" As a general rule, it is improper

for the trial judge to instruct the jury that the evidence of one witness

s» Jessop V. Ivory, 172 Pa. St. 44, ^2 Foster v. Ohio-Colorado Reduo-

52, 33 Atl. Rep. 352. tion, etc., Co., 17 Fed. Rep. 130, per

00 Attwood V. Small, 6 CI. & F. 232, McCrary, J.

443. 83 Anderson v. Tribble, 66 Ga. 584,

01 Whitaker v. Parker, 42 Iowa 585, 589.

587.
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is deseifing^ of more weight than that &t antrther. In doing' bo he

invades the prcvince of the jrary, whose ftmctiom it is to determine

froim the evidence whether any fact in issue is safficaeatly proved or

not, exc^t in those cases where the law has declared what shall be

siafiicient evidence of a fact ; and in these cases he simply declares the

rule of law. He may, however, define the weight whieh the law

attaches to a whole class of testimony— for instance, that of accom-

plices— feiit he may not single onf certain testimony and tell the JiBy

it is entitled to much or little weight." °*

§ IT. High Character of Witness No Exemption from Cautionary

Kules.— It is no imputation against the veracity of a witness if the

court attributes to him frailty of memory "^ or imperfect attention or

observation,"* where there is room for the inference,"^ and awards

preferential credit to the testimony of others.*' Kor has any witness

cause to complain when, because of his pecuniary interest or other

bias, the court sees fit to make some abatement from the face value of

his testimony in order to reconcile it with disinterested testimony or

strong circumstances.** Very clear and cogent proof is required in

order to establish by parol evidence the contents of a lost instrument

for the purpose of founding a right thereon,^"* and the rule wfll not be

relaxed in fiavor of a witness to whose statements the court might feel

disposed to give unhesitating credence.™^ Nor will the like indul-

gence on the score of high character of the witness be granted where

he seeks to prove a claim against a decedent's estate ^"^ or where, as in

the case of alleged declarations or admissions of a deceased person, the

testimony, according to the common rule, is to be received with great

caution.''"' There is some danger that testimony intriasically weak,

in view of the subject-matter, may be accorded greater weight than it

«» SpaI<Kng- V. towe, 56 Mich. .366, oo See generally post, § 679.

23 19. W. Rep. 46. See also Hutchfn- 97 Perjury is not to be imputed
Bimn. Market Bank, 48 Barb. (N. Y.) mpoB mere surmise. Sfee post, ?• J04T.

302. Such a memorandum, however, »» Bugbee v. Howard, 32 Ala. 713.

ia. regarded aa aupeiior to testimoay »o See post, f 826..

from recollection. Moor& v. Pearsoiii], loo See post, § 7 1, note 98.

6 W. & S. (Pa.) 51, 53. But see «>i Btesaey «. Bostwick, 13 Grant Oi.
Brown ». Boole, 1 Nova, Seolia 137, (U. C.) 279, 291.

138. 102 See post, J 46i

»5See post, § 729. los See post, § 1151.
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defeeJtes iv^hefl it is glteH by a -vv-itness of -vtrfell-ktio-s^n integrity and

pfudent judgflielit."*

§ 18, Testimony May Be Pairtly Credited and Partly Rdjeeted. -^

Triers of facts arei not bound to believe all that any witiiess has

said ;
^"° they may accept some portions of his testiiaony and reject

otheT portions, according to what seems to them, tipon other facts and

oirciunstanees, to be the trath:^"" " Counsel may propeTly argue that

the jury shotild find in accordance with pa,vt of his client's testimony,

and in othfer partictilars should rfeject it and find in accordance with

the testifnony of other fritnesfees, on whateveT side called. In bther

words^ the law recognizes the fact that parties, as well as tfther well-

nesses, may honestly mistake the truth, and requires juries to find

the facts by weighing all the testimony, whatever may be its source.

. . . Even when witnesses are found to have deliberately falsified

in some material particulars, the jury are not required to reject the

whole of their micorroboratid testimony^ but may credit such portion's

as they deem worthy of belief:^"^ . . . They are to Weigh all the

evideacfe,- and while they may not pervert or distort it by rejecting

integral parts of a statem'ent,-^"* they may accept or reject each dis-

tinct stattement.' Tbey may thus find j)r'oved a staite of fatts to' which

as a> whole no single ^^^itnesS has tes^tified', a!nd which in som'e' pat-

tieilidar is- contrary to the aecouiit givfen by every individual wit-

ness." ""

§ 19. Are Juries Best Judges of Facts?— Views of Mr. Justice

Sfiller aild ifn^ge Billon.— In Ms lectures to Yale University, Judge

iiS'i
S'e'6', as to nonexpert opinion los " While it is doubtless true that

eVid'fili'Cfe" to handwriting, post, § 652. a portion of the testimony of a wit-

I'liS tJnless it ia entirely uncoAtra- ness may be credited by a jury, and

dieted' 6y 6ther iiestimony or by cir- a portion discredited, still, when a

cUm'siiances. See post, § 67. part of the evidence is modified or

i'<>o 6om. i>. Keiidall, 162 Mass. 221', qualified' by anothei* portion, it is far

38 it. B. !feep. 504'; Afatter of W661, from clear that one portion may be

^ff Mieli. 29^, 302; State v. Jim, 1 rejected and the other given credit."

Dev. £. (N'. Car.)' 508', SlO; Louis- Laidlaw v. Sage, 158 N. Y. 73, 91,

v'lfle, 6t6., S. Co. V. truett, (C. C. 52 N. E. Rep. 679, 689, per Judge

A.)' I'll Fed'. Rep. 876, 86'0. See also Martin.

itfetJallic Hoofing Co. v. Jose, 14 Ont. looHill v. West End St. R. Co.,

i. fop. Id'd', 159'. 158 liass. 458, 33 lif. f. Rep. 582; per

WrS^e posi, 4 10731 M'r. Justice Barker.
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Dillon said :
" I have tried literally thousands of cases with juries,

and the instances are few where I had reason to be dissatisfied with

their verdicts. I recall with interest the views of the late Mr. Justice

Miller and the change of opinion on his part on the subject of trial by

jury. His opinions are of value, for by general consent he ranks

among the ablest judges who have ever held a seat on the bench in

this or in any country. He said to me at one time that his notion

of an ideal trial court was a court composed of three judges to try all

civil issues of law or fact. Some years afterwards, as the result of

more observation and experience, he told me he had changed his views,

and that he thought juries better judges of fact than judges." ^^°

Mr. Justice Miller himself said :
" In my experience in the con-

ference room of the Supreme Court of the United States, which con-

sists of nine judges, I have been surprised to iiad how readily those

judges come to an agreement upon questions of law, and how often they

disagree in regard to questions of fact which apparently are as clear

as the law. 1 have noticed this so often and so much that I am willing

to give the benefit of my observation on this subject to the public,

that judges are not pre-eminently fitted over other men of good judg-

ment in business affairs to decide upon mere questions of disputed

fact." ^^^ Judge Dillon stated his own strong conviction in this con-

cluding sentence of his fifth lecture to the Yale students :
" Twelve

good and lawful men are better judges of disputed facts than twelve

learned judges." ^^^

110 Laws and Jurisprudence of tegrity in the benches of our courts

England and America, Lecture IV., is a. common and almost universal

p. 122. possession. Such legislation therefore
111 " The System of Trial by Jury," implies a, distrust of the capacity of

21 Am. Law Rev. 859, at p. 863. the judge to deal with the evidence

112 Laws and Jurisprudence of in summing up so as not to be likely

England and America, p. 168. At to do more harm than good, and it

page 129, speaking of statutes which overlooks the need on the part of the

forbid judges to charge upon the evi- jury for intelligent judicial instruc-

dence or express any opinion upon the tion and guidance." In setting aside

value of the testimony, Judge Dillon a verdict against a Are insurance com-
says

:
" Soften or disguise the fact pany because it was rendered for an

as best one may, such legislation im- amount far in excess of the plaintiff's

plies a distrust either of the capacity loss as clearly demonstrated, Judge
or of the integrity of the judges. Dillon said: "The law has invested

Doubtless it is the former; for in- judges with certain powers, inquir-



§ 20] INTRODUCTORY. 25

§ 20. Eelative Capacity of Judges and Jurors— Views of Various

Judges— Judge Caldwell's Opinion.— After serving on the bench of

the United States District and Circuit Courts for the Eighth Circuit

nearly thirty-five years, Judge Caldwell, a jurist of exceptional ability,

said :
" The constitutional mode of ascertaining the sense of reason-

able men on disputed questions of fact in common-law actions is by

the verdict of twelve jurymen, and not by the opinions of the judges.

It was because the people knew the judges were poor judges of the

facts that they committed their decisions to a jury, and every day's

experience confirms the wisdom of their action." *^*

Mr. Jxistice Story's Views.— On a motion for new trial after a

verdict on the issue of fraudulent overvaluation of property insured,

Mr. Justice Story said :
" In considering questions of this nature, I

confess I am among those judges who are very reluctant to inter-

meddle with the verdicts of juries in mere matters of fact. There was

a time when courts were disposed to go to an extravagant length on

this subject, and to set aside the verdict of the jury merely because,

in the opinion of the court, the weight of evidence was on the other

side. This was, indeed, substituting the court for the jury in trying

the credibility of testimony and the weight of evidence. For one, I

am not disposed to proceed far upon this dangerous ground. . . .

And upon a question of fraud in fact, which is made up of so many
ingredients, and is so peculiarly within the province of a jury, I do not

hesitate to say I would be more reluctant to interfere than in many
other cases." In a chancery case for injunction and relief on account

of diversion of a watercourse, where there was a large body of evidence

and it was contradictory or conflicting in its most important bearings,

Mr. Justice Story said :
" The weight which ought to be attached to

it, therefore, must, in a great measure, depend upon the comparative

credibility of the respective witnesses. It appears to me that under

these circumstances, and in matters connected with the common busi-

ing them to be so exercised that ver- isfied, and it is the experience of

diets rendered against the law and every lawyer, that these powers are

against the evidence should be set exercised by the courts by far too

aside. A judge who fails to perform seldom." Wiede v. Insurance Co. of

that duty is not fit to sit upon the North America, 3 Chicago Leg. N. 353,

bench; and so essential is this power 29 Fed. Gas. No. 17,617 (at p. 1153).

in courts that without it juries would "s Myers v. Chicago, etc., R. Co.,

not be in existence to-day. I am sat- 95 Fed. Rep. 406, 414, 37 C. C. A. 137.
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ness of practical life, whete the expfefience of a jnry tttigbt he oi great

advantage' to aid the conift in its ttltimSte decisioil, it is exactly eacll

a ease as aaght id be subiaitted to a juty upon &ti i^sue to be framed

for that purpose." "*

Mr. Justice Woodbury's Vieivs.— Mr. Justice Wdddbtiry ^aid, as to

granting new trials for TerdictS against the weight df efidetce: " In

some states the courts Seem inclined td go farther than appears td me

Justifiable, consistent with the power afld general wisdom of jttrieS,

as to facts, and their high integrity," and he declared that Jtiries are

" peculiarly fitted to decide " questions depending upon the verSclty

of witnesses. ^^^ In a chancery case Mr. Justice Wotidbttry, deciding

upon conflicting testimofly whether a party made an agreeftient in

terms as alleged, said :
" The questidc, as one df fact, iS diffictilt, afid

I wish a jury had passed on it rather than the court." ^^^

JiCdffe GooUy's Opinion. — In a Criminal case, Jtldge Cddley of

Michigan said J
" The Jurors, Md they aldiie, are to Jtfdge di the facts

and weigh the evidence. The law has established this tribunal because

it is believed that, from its numbers, the mode of their Selettiidn, and

tlie fact that the jurors come from all classes of society, they are

better calculated to judge ol motives', weigh probabilities', and take

what may be called a common-sense view of a set of circumstances

involving both act and intent, than any Si&gle man, hoWeVef pure,

wise, and em'itient he may be: This is the theory of \M laV, and, as

arpplied to criminal aecu'satiofi'S, it iS eminently wise', and favorable

alike' to liberty and to justice." "^

Tiews of Yaiious Federal Judges:— SpeaMWg for th« Fniteii} StStes"

Circuit Court of Appeals, Jud'ge Shelby said :
" The experience of fh«'

jtrdieiary, as shown: by h-istory, should teach tolerance ffind humility,

Wh'e'ii we recall' that the ben'Ch once accdttnted for familiar physical

and mental conditions by witchcraft, and that, too, at the expenisft' o1

the lives of innocent men and women'. In that day i?i! *as Sai^

from the bench that to deny the existence of witchcraft was to deny

the Christian religion. Juries would have done tetter.^'' Then afld'

114 Dexter v. Providencfe Aqueduct (f. S.) 456, 46^, 2'4' Jecf. Cdi. ]Sfo'.

Co., 1 Story (tr. S.) 387, 394, 7 Fed. 14,233 (at p. 292)'.

Cas. No. 3,864' (at p. 619)'. unpeople v. Gai'bvrf);, l'7 Mfch'. S;

iiB Fearing v. EeWolf, 3 'Woodb. & quoted in Lillie v. State, (S'et. I'9i0'^)'

M. (U. S.) 185, 8 Fed. Cas. No. 4,711 100 N. W. Rep. 316, 322.

(at pp. 1119, 11'20). "sin the Mtassaclb'seffe witcAttrtff?

110 Tufts v. Tufts, 3 Woodb. & M. episode the juries recovered from their
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now questions of fact were best tried by jtiry." "' Judge Brawley,

speaking for the United States Citeiiit CoTirt of Appeak, Said :
" In

all cases where there is conflict of testimony, or qttestion as to the

credibility of witnesses and preponderance of proof, and in actions

of negligence, where the line which separates questions of law from

questions of fact is so close that it cannot be accurately delimited, and

Hiindg equally intelligent and equally impartial might draw different

CMielusions,. the judgment of twelve impartial men, of the averagfe of

the community, applying their separate experiences of life to the solu-

tion of such doubts as may arise, is more likely to be wise mi safe

than the conclusion of any single judge, and the practice is not to be

encouraged which would substitute the eoQcIusions of on© mind for

that average judgment which it is the object of our system of juris-

prudence to obtain in all preper cases." ^™ In the course of his

instructions to a jury Judge HopMnson of the federal District Court

remarked that questions of fact " arc referred to a j^iry, whose natural

intelligence and knowledge of men, and the business of men, make

them excellent judges fff the credibility and effect of evidence.""^*

A federal judge, sitting in admiralty, dismissed a libel in personam

for assauilt, remittijog the- parties to the courts of common law,, becanase

th© ease was not clear on the CTidence. "Wlien the cage is made

doubtful by the character of the witnesses or the conilict of their

testimony," said he, " there is safety in the intervention of a jury." "==

In a bankruptcy ease where the pivotal question depended upon the

testimony of two witnesses' of apparently equal veracity who directly

contradicted each other, Judge Lowell said :
" I cam only regret that

the parties did not see fit to submit the decision of this question to a

jury." "^

Mr. Justice Holmes has said :
" A judg.e who has long sat at nisi

prims ought gradually to> acquire a fund of experience which enables

ym to repiPesent the common sense of the community in ordinaary

delusion qmidfcer fcan the judges. 12* U. S. v. IngersOlT, CVabbe (U.

? ElTiott, TRe New England History, S.) 135, 26 Fed. C&s. No. 15,440 fat

cJap. 3. p. ^Sa'}.

11!) Post V. U. S:, 135 Fed. Rep. I, 1^2 MtDri^y »• Donnelly, 3 Leg. Int.

II, 67 C. C. A. 569. fPa.J' 41, 17 Fed. Cas. No. ^,958', per

120 Travelers' Ins. Co. v. Selden, 78 Kane, D. J.

Ffed. Rep. 28S, 2S7, 42 V. S. App. 253, 123 Ex p. Fit*, 2 Lowell fC. S.}

24 C. C. A. 92. 519, 9 Fed. Cas. No. 4,837.
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cases far better than an average jury." ^" Judge Eay of the federal

District Court says: "An intelligent and experienced judge often

detects the falsehood of a witness who tells a story which, reduced to

writing, reads smooth as the psalms of David." ^'^

Views of English Judges.— In a divorce case on the ground of

adultery, "the question is whether that charge is made out by evi-

dence on which the court ought to act; I should have preferred having

the case tried by a jury, for the question is one of credibility, for which

a jury is the fittest tribunal," said Lord Penzance. ^^^ Lord Tenterden,

speaking of criminal cases, said :
" It is one of the peculiar advantages

of our jurisprudence, that the conclusion is to be drawn by the unani-

mous judgment and conscience of twelve men, conversant with the

affairs and business of life, and who know that where reasonable doubt

is entertained, it is their duty to acquit; and not of one or more

lawyers, whose habits might be suspected of leading them to the

indulgence of too much subtilty and refinement." ^" In a case where

a husband sought to prove that a child borne by his wife after wedlock

was not his own, the question depending largely upon inferences and

124 The Common Law, p. 124.

120 U. S. V. Lee Huen, 118 Fed. Rep.

442, 464.

In his entertaining and instructive

book " The Prisoner at the Bar," at

p. 181, Arthur Train, Esq., assistant

district attorney of New York county,

says :
" A judge who has sat for ten

or fifteen years on the criminal bench

is usually keener to detect a liar or

see through a ' faked ' defense than

any twelve men drawn indiscrimi-

nately from different walks of busi-

ness activity. A timely question

from him may demolish a perjured

explanation which, but for his inter-

ference, would have acquitted a guilty

criminal." (But no timely question

from the experienced judge presiding

in the famous Barbara Aub case ex-

posed the perjury of that woman. ) In

another place in the same book (at p.

230) Mr. Train says: "Most juries

instinctively know a liar when they

see and hear one; " though he also

says :
" Few of them can determine,

in the case of an honestly intentioned

witness, how much of his evidence

should be discarded as unreliable, and
how much accepted as true." Again,

at p. 205, he says :
" There can be no

question as to the capability of the

ordinary juryman to perform his

duties. The independent American
is singularly adapted to just this

form of investigation. If the English

be ' a nation of shopkeepers ' we are

a nation of natural cross-examiners.

You will find fully as good verbal

fencing in a New England corner

grocery store about mail time as you
will in most courts of justice."

1=1 Ginger v. Ginger, L. R. I P. &
D. 37.

127 Rex V. Burdett, 4 B. & Aid. 95,

102, 6 E. C. L. 404, 433.
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probabilities and credibility of witnesses, " I must confess that I greatly

regret that a case of this kind should not rather have been submitted

to a jury than brought before the judges sitting as judges both of fact

and of law," said Lord Hatherley, speaking for the House of Lords.^^°

Lord Brougham, in discussing the propriety of sending an issue to

a jury in the last stage of a great chancery case, said :
" I do not think

the case, from the nature of the question, is well adapted to a trial by

jury, and I will mention two circumstances which appear to me to

render it ill adapted for that mode of litigation. First of all, though

no person has more respect than I have for the institution of trial by

jury, and no person is better aware than I am, from long experience,

how well adapted that mode of investigation is in certain cases— such

as where there are damages to be assessed, or conflicting testimonies

to be sifted, and where it is very material to see the witnesses and to

mark their demeanor under examination, and where various minds

brought together to discuss the weight of the same testimony are

pretty sure to arrive at an accurate conclusion, either as to the value

of the testimony, or as to the amount to be awarded upon that testi-

mony— yet it is not to be denied that there is a great risk attending

such trials, more especially when, a very great litigation having taken

place beforehand, the weak points are well known to each party, both

of his own case and of his adversary's, and great scope and facility is

afEorded for preparing the testimony which is to be presented to the

jury. The party preparing the testimony comes before the jury with

great advantage in such cases; he may have been weeks or months in

making his preparations, and his adversary who has to meet him may

be taken by surprise, without one moment's preparation to meet that

prepared testimony. But also it is to be observed that a single

expression, a showy case made out upon a single loose phrase, such as

' Go into the room and tell them that I have got a man here to bid,' it

being untrue that he has any man to bid— I am giving this as a

specimen— or such a phrase as ' a set of old fools in the next room,'

used by one party to the other, a thing of that sort, as we all know,

coming before a jury, has always much greater force than its real

value entitles it to, in finally disposing of the whole matter. It is a

fault incident to the nature of the investigation, in a limited time,

imder the heat and pressure of the moment, upon the evidence of the

128 Gardner v. Gardner, 2 App. Gas. 723, 733.
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witnesses and tb^ coujisers comjnents ; it is a defect to wkiah the trial

by jury is inevitably subject." ^^'

Views of Canadian Judges.— In approving a vprdict which passed

upon the credibility and accuracy of witnesses who testified tp a pon-

yersatipn with a deceased person, Judg? Weatherhe of the Nova ^cotia

Supreroe Court said :
" Pistinguished English judges, who have had

^^o^t experience with Juries, haye taken pains to express their opinion

th^t they are seldom wrong in finding the facts, especially where they

are unanimous. For myself I have seldom fonnd thejn wrong except

where I had to regret, on reflection, that I had not taken sufScient

pains in directing them," ^^° Chief Justice Armour of Ontario said

that the mind of a judge " by education and habit is trained to reject

i^jferences and to require strict proof of every fact, and is thereby

rendered less competent to draw reasonably inference? than minds not

80 trained,"
"^

However, in thp Ontario Court pf Appeals jt was said that at leagt

as much effect as is conceded to the verdict of a jury " should be given

to the decision of a judge who has spent many years of his life in

weighing testimony and determining the proper value to be placed on

it."
"^ In granting a new trial, Judge Johnstone of the Nova Scotia

Supreme Court said ;
" I am jealous to maintain the just authority

of juries, and therefore I have gone into the details pf this case that

the reasons might appear on which, I believe, the jury have gone far

astray. While the system of trial by jury demands that the just

authority of juries should be maintained, it no less requires the exercise

of a pontTPUing power when that authority is exceeded. In many
counties of this province the majority of the jurors are little conversant

with the language in which they are addressed, and may be excused

128 Attwood V. Small, 6 CI. & F. 232, opinion. Jurymen " are not selected

**?• as being necessarily people who rea-
Jso Mftrka v. Dartmouth Ferry Com- son with the most absolute and per-

mission, 36 Nova Scotia 158, 163. feet adherence to the rules of logic,
In Bates V. Lyon, 2 N. Bruns. 12?, but njen who reason as practiqal men
124, Parker, J., denying a motion for of common sense, applying their judg-
new trial said: "I think the jury ment and reason to the ordinary
came to a more correct decision than affairs of life." Dumphy v. Montreal,
I did Bt the trial, and I am not dis- Light, etc., Co., 28 Quebec Super. Ct.
Sfitiefled with the verdict." 18, 26, per Doherty, J,

131 Robinson v. Toronto R. Co., 2 is2 Peterkin v. McFarlane, 9 Ont.
Ont. L. Rep. 18, 20, in a dissenting App. 420, 476, per Proudfoot, J.
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if they epr or are lecl astray through jgoorance; and, in wrowvioitiea

where party epirit is virulent, it may not be matter pf gwprise jf,

sometimes, reason and justice should be sacrificed to prejudice. In

sieh cases this oomi roupt preserve the admwstration of justjc? Irom

Views of New Yor^ Judges, ^- One of the reasons wby a court ia

reluctant to disturb the verdict of a jury pn a mere question pf fact

is that "from their intercourse with the world, and observation of

hupian conduct, they are more capable than a more secluded tribunal

to appreciate the force of the various circumstances which attend a

transaction," said Judge WHlard of the Ifew York Court of

4ppgals,^'* In a case where the New York Court of Appeals reversed

a judgment of nonsuit in an action against a railroad company for th^

killing of plaintiff's intestate at a crossing, Ju^ge Porter said ;
" If

it be true, as is gpnietimes intiniated> even from the bench, that false

verdicts are occasionally rendered on questions like this, the remedy

is to set them aside, and not to usurp the prerogative of the jury. EJven

among the cases which have been held so plain as to justify a nonsuit,

there have been few in which the judges have not themselves disagreed;

and the inqniry naturally occurs to the mind, whether we are less

liable than jurors to err on questions of pure fact pertaining to the

ordinary affairs of life- Qnr law is framed upon the theory that, on

such questions, the citizen can rely with more security on the con-

current judgment of twelve jurors than on the majority vote of a

divided bench, Unanimity is not required in our decisions on ques-

tions of law; it is otherwise with jurors charged with the duty pf

determining issues of fact; and such issues should not be withheld

from the usual arbiters, unless the evidence leads so clearly to one

result that there is no room for honest difference between intelligent

and upright men. A nonsuit should always be granted where the

proof is so clear as to warrant the assumption, in good faith, that, if

the question were submitted to the jury, they would find that the

culpable negligence of the plaintiff contributed to the injury. But

we have had occasion, recently, to hear nonsuits of this kind justified

on the novel ground that unless the fact be determined in one way by

the judge, it will be sure to be determined the other way by the jnry,

133 Campbell v. McCaskell, 7 Nova Scotia 36, 41.

134 Wood V. Hubbell, 10 N. Y. 479, 481,
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The correctness of judicial opinions on mere questions of fact may

well be distrusted when we find them confessedly opposed to the

common sense of mankind." "^

On appeal from a judgment of nonsuit in an action against a rail-

road company for the killing of the plaintiff's intestate at a railroad

crossing, E. Darwin Smith, J., speaking for the New York Court of

Appeals, said: "Jury trial is justly regarded as a most invaluable

mode of deciding disputed issues of fact, where there is contrariety

and conflict in the evidence. But its value chiefly depends upon the

fact that the trials are had under the direction and supervision of

educated and experienced judges, who have devoted a lifetime to the

study of the law and to the practical administration of public justice.

Jurors, on the contrary, are selected from the body of the people,

for a single occasion, and, as a general rule, are unfamiliar with the

rules of evidence, and with the principles of law, and the processes

of legal investigation. When the points in dispute are simple and

single, and the facts are presented and discussed by able counsel, and

the issues involved clearly presented by the presiding judge, the

verdicts of juries are generally very satisfactory, and probably more so

than the decisions of the courts on questions of fact, or any other mode

of trial ever practiced among men. . . . The argument that the

opinion of twelve men in the jury box is of higher authority upon a

question of fact, and better evidence of the truth, than the opinion of

the judges, is more specious than sound. So far as mere opinion is

concerned, the opinion of twelve men of equal intelligence and

capability, and means of knowledge and of judgment, is, doubtless,

of superior weight to that of four or eight men, a smaller number than

twelve. But that consideration does not meet the case. The decisions

of courts and juries stand upon a very different footing. Aside from

the difference in capacity to decide correctly, arising from professional

education and practice, and judicial experience, the judges act and

decide deliberately, after patient and careful investigation, and give

the reasons for their decisions, which are open to the careful scrutiny

of the parties, and the vigilant criticism of an educated and enlightened

bar, and of the public. Juries will certainly act and decide more or

less hastily, without time, in most instances, for much reflection, and

also act and decide in secret; and from this consideration, and their

136 Ernst V. Hudson River R. Co., 35 N, Y. 9, 40.
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large number, they certainly act under much less personal and indi-

vidual responsibility than the judges; and besides, common observa-

tion and experience show that they are far more liable to be swayed by

passion and excitement, and other undue influences. ^^^ Their verdicts

are therefore notoriously many times founded upon mistakes, miscon-

ceptions, and other errors, which make it indispensable, to secure to

this mode of trial the public confidence, that a power of supervision

and review of the verdicts should exist in the courts, and should be

exercised with fidelity and firmness." ^^' Justice Gaynor of the Hew
York Supreme Court speaks of " the trained minds " of equity judges

in contradistinction to " the untrained minds of jurors." ^^^ Judge

Denio of the New York Court of Appeals, in a dissenting opinion,

spoke of " the jury sitting without the conveniences for taking minutes,

and not possessing habits to qualify them for making a discriminating

analysis of the evidence." ^^^

Views of Various Other Judges.— Chief Justice Bleckley of Georgia,

disapproving an instruction that the interest of a witness affects his

credit, and suggesting as a better instruction that it may have that

effect, said: "Where there is a possible doubt as to the effect of villainy

upon veracity, the jury ought to be left to decide it. As coming from

the average of society, they know best what to think on such a ques-

tion." "" " I would take the liberty of suggesting . . . that

the general diffusion of knowledge and education among the people of

this country much better fits them for weighing and comparing the

evidence than in any other nation or age since the institution of trial

by jury," said Judge Lumpkin of Georgia."^

" The jury are taken from the various walks of life, and their com-

bined knowledge and experience afford the very best opportunity for

safe and wise conclusions," said Chief Justice Hazelrigg of the

136 See infra, §§ 25, 26. all probability, because of his train-

isT Ernst v. Hudson River R. Co., ing and experience," the trial judge

(Ct. App. ) 24 How. Pr. (N. Y.) 105, was better qualified to estimate the

106. credibility of witnesses than the jury.

138 Covert V. Brinkerhoff, (Supm. iss Beal v. Finch, 11 N. Y. 128,

Ct. Spec. T.) 41 Misc. (N. Y.) 230, 148.

84 N. Y. Supp. 4, 7. In Foreman v. i*" Davis v. Central R. Co., 60 Ga.

New York City R. Co., (Supm. Ct. 329, 333. See also Smith v. State,

App. T.) 104 N. Y. Supp. 932, 934, 63 Ga. 90, 92.

Mr. Justice Goff remarked that " in "i Potts v. House, 6 Ga. 324, 345.

FACTS— 3
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Kentucky Court of Appeals.^*^ A Jury having passed upon the

question whether water flowing into a river was sufficient to deflect

the current across the plaintiff's land on the other side. Judge

Hobson of Kentucky said: "A jury of practical men from the

different walks of life, putting together their common experiences,

seeing the witnesses, and having more or less personal knowledge of

the river and vicinity, are better qualified to pass on such questions

of fact than a court of last resort whose members, from the nature of

their calling, cannot have as much practical acquaintance with such

matters." "^

Judge Provosty of Louisiana intimated that it may be much easier

for a trained judge than for an ordinary jury to disregard iacom-

petent evidence which has been admitted but subsequently ruled

out."*

In a criminal case Judge Campbell of Michigan said :
" The jury

system is generally regarded as deriving one of its chief advantages

from having the law applied to the facts by persons having no per-

manent offices as magistrates, and who are not likely to get into the

habit of disregarding any circumstances of fact, or of forcing cases into

rigid forms and arbitrary classes. It is especially important, where

guilt depends on a wrong intent, to give full weight te every circum-

stance that can possibly affect it; and professional persons are under

a constant temptation to make the law symmetrical by disregarding

small things." "'

"The jury, from their experience and knowledge of the conmion

concerns of life, are presumed to be the best triers of facts," said Judge

Scott of the Missouri Supreme Court. "They take with them into

the jury box their experience in life, which has enabled them to form

the rules by which they will ascertain the weight to be given to the

"2 Hudson V. Adams, (Ky. 1899) —or nine, if less than the whole jury

49 S. W. Rep. 192, question of testa- make the verdict— is not a thing to

mentary capacity. be lightly set aside." Lexington R.
1*3 Illinois Cent. R. Co. v. Bom, Co. v. Herring, (Ky. 1906) 96 S. W.

(Ky. 1903) 76 S. W. Rep. 352. Rep. 558, 560, per Carroll, C.

"Jurors are clearly as competent i** State v. Armstrong, (La. 1907)

and well qualified in ordinary cases 43 So. Rep. 57.

to determine correctly simple ques- i4o Hamilton t). People, 29 Mich,
tions of fact as are judges, and the 173, 190.

average judgment of twelve good men
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evidence of any one who speaks in their sight and hearing, having due

consideration of the circumstances by which he is surrounded, his

character, if known, and any influences which may operate upon

him." "«

" The more I see of juries and their verdicts, the more I am satisfied

that it is the best mode of determining disputed facts ever devised by

the wit of man. I mean, of course, where the jury act as fair men,

uninfluenced by passion or prejudice. . . . One mind is apt to

go astray in its conclusions, unless checked and moderated by the

views of some other who looks at the question from another station,

seeing it in another light, and having attended to another part of

the subject perhaps overlooked by the other," said Judge Whelpley

of the Kew Jersey Court of Errors and Appeals.^*''

" Without discussing the relative merits of a fixed tribunal for the

trial of facts, and the trial by jury," said Judge Pearson of the North

Carolina Supreme Court, " suffice it that the common law prefers the

latter, and considers it safer, in the investigation of facts, to depend

upon the good sense of a jury, than upon the Jcnowledge of a judge;

for the reason that juries take a common-sense view of every question,

according to its peculiar circumstances, whereas a judge generalizes

and reduces everything to an artificial system formed by study.

. . . Jurors are not lawyers, or men acquainted with formal pro-

ceedings, but they are supposed to be men of ordinary good sense,

somewhat acquainted with human nature, and with the motives and

views that usually influence parties and witnesses, and it is presumed

that if the question to be decided is pointed out to them, and all

incompetent evidence is excluded, they are more apt to arrive at the

truth than any other tribunal." ^**

In reversing a judgment because of a biased instruction to the

jury, Judge Dean of the Pennsylvania Supreme Court said : " We

1*8 State V. Sehoenwald, 31 Mo. 147, cumstances relied upon were susoepti-

155. ble of diflferent interpretations, the

1*7 Black V. Shreve, 13 N. J. Eq. amount involved was large, and he

455, 469, as to fact and terms of parol could not decide the question with a

agreement. In Black v. Lamb, 12 N. consciousness that he had decided

J. Eq. 108, where Chancellor Wil- right.

llamson sent an issue to a jury sua i*8 State v. Williams, 2 Jones L,

sponte, he said the recollection of the (47 N. Car.) 257, 269.

witnesses differed as to facts, the cir-
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know, the learned judge of the court below and every lawyer knows,

how unfavorable may be the impression made upon, generally,

untrained thinkers, who must deliberate and form conclusions within

a very few hours, by prominently presenting, as the last word to them,

only one side of a disputed cause, and this, too, by a judge eminent

because of his judicial integrity and ability. Under such circum-

stances, the probability is they will assume there is but one side to the

case, and that the one to which the court has called their attention

specially and at length." ^^^

Author's Comments. — It is well known that on appeals in chancery

cases where the evidence is sent up in the record the admission of

illegal evidence by the chancellor does not cause a reversal of his

decree upon the facts, if there remains in the record sufficient legal

evidence, in the judgment of the appellate court, to sustain the findings

of fact.^^" The judges of the appellate court, after reading and digest-

ing the illegal evidence, deem themselves capable of weighing the legal

evidence without partiality or prepossession; while in common-law

cases tried by a jury, the same judges frequently declare a mistrial,

grant new trials, or reverse on appellate review, upon the ground that

illegal evidence was heard by the jury and gained such lodgment in

their minds that no instruction by the trial judge to disregard it could

possibly be faithfully executed by conscientious jurymen. The same

judges who profess to regard jurors as pre-eminently qualified to

decide questions of fact write opinions in appellate courts in law

cases pointing out in stirring language the prejudicial evidence which

they believe must have fatally infected the judgments of jurors, but

never suggest recusing themselves after pondering any kind or quantity

of illegal evidence in chancery appeals.^" We have already seen that

juries are notoriously eager to learn what is the opinion of the judge

upon the facts in dispute,"" which seems to indicate a consciousness

"»Lerch v. Bard, 177 Pa. St. 197, witnesses oper.ite rather on their

206, 35 Atl. Rep. 714. credibility than their competency,"
"0 See Blease v. Garlington, 92 U. and declared that " more especially

°- ^- might a judge hear all, and weigh all

1" In Ferson v. Sanger, 1 Woodb. without great risk." See also Covert

& M. (U. S.) 138, 8 Fed. Cas. No. v. BrinkerhofT, (Supm. Ct. Spec. T.)

4,752 (at p. 1172), Mr. Justice 41 Misc. (N. Y.) 230, 84 N. Y,
Woodbury remarked " the inclination Supp. 4.

in modern times to let objections to 162 See ante, Preface.
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on the part of juries that their ability to weigh the evidence is inferior

to that of the judge.

One decided advantage that judges possess is that they have abun-

dant time for examination of the evidence and for reflection before

pronouncing judgment. In a great ejectment case in New Jersey

where the validity of a will was in dispute, and a vast mass of evi-

dence was taken in the course of a long trial, the jury rendered a

verdict against the will. On a motion for new trial before the full

court several of the judges discussed the evidence minutely in long

opinions and concurred in granting a new trial. Judge Vredenburgh

said :
" There is no evidence against this will. The evidence of the

plaintiffs, brought from different places, at different times, given by

different persons, when placed in its true relation, fits unexpectedly

into that of the defendants like counterparts of the same indenture.

No apology is necessary for the jury for coming to the result they

did. In their situation, we might have done the same. If we have

come to a truer result, it is because we have had advantages which the

jury had not. We have had the printed evidence before us, with time

and opportunity to collate, reflect, compare." ^°^

The truth is that questions of fact are often extremely difficult to

decide with strong confidence that the decision is correct, and both

judges and juries must occasionally make mistakes. The following

(to the end of this section) is an extract from an article by the author

of this work, published in Law Notes for September, 1903

:

A fortnight ago the Eecorder of New York City, addressing a

prisoner in the presence of the jury who had acquitted him, said:

"How the jury arrived at such a verdict in face of the evidence of

your guilt is only explainable by insanity getting into the jury-box."

He may have been right, but remarkable wisdom has not hitherto

characterized that Eecorder's comments to juries. He instructed the

jury in the Marie Barberi case that women had certain natural gifts,

which we need not describe, and his statement was condemned by the

Court of Appeals as "incorrect in point of fact and according to

common experience." People v. Barberi, 149 N. Y. 278, 43 N. B.

Eep. 635. He and the jury were both wrong in the famous Barbara

Aub case, where the defendant was convicted of an atrocious crime

upon testimony which not only turned out to be false, but which since

iBsBoylan v. Meeker, 28 N. J. L. 274, 476.
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the time of Lord Hale, at least, has always been submitted to a jury

with a warning of its extremely dangerous character.

In Pironi v. Corrigan, 47 N. J. Eq. 135, 20 Atl. Eep. 318, a case in

equity tried by a New Jersey vice-chancellor, the defendant, a Eoman
Catholic priest, testified that he had paid the complainant, an old

woman parishioner, $1,000 in bills for certain real estate. The com-

plainant absolutely denied the payment. There was some other evi-

dence bearing upon that issue of fact. The vice-chancellor considered

the testimony at great length and declared the priest a liar. On the

same testimony the case was taken to the Court of Errors and Appeals,

which decided in short order that the priest had not cormnitted perjury,

that his story bore all the marks of truth, and that the testimony of

the complainant was glaringly false. Corrigan v. Pironi, 48 N". J.

Eq. 607, 33 Atl. Eep. 355. In a divorce case the same vice-chancellor

wrote an opinion which covers thirty-seven pages of the report, and

upon an exhaustive review of the testimony adjudged the wife guilty

of adultery and granted her husband a divorce. Brown v. Brown, 63

N. J. Eq. 29, 49 Atl. Eep. 589. On appeal to the Court of Errors

and Appeals the same evidence was discussed with consummate ability

by Judge Vredenburgh, the decree of the vice-chancellor was reversed,

and the wife's name saved from dishonor. " Her reputation under the

proofs stands without a stain or blemish upon it," was the unanimous

opinion of the fifteen judges. 63 N. J. Eq. 348, 50 Atl. Eep. 608.

By the way, when the " happy low " are fined or sent to jail for violat-

ing a chancellor's injunction, no tribunal can adjudge the conviction

erroneous on the facts. There the " Eoman one-man power " of a

court of equity is supreme. Why does not some chancellor improve

the opportunity to win honorable fame by trying the experiment of

Bending an issue to a jury for an advisory verdict in contempt cases?

In Graham v. Graham, 50 N. J. Eq. 701, 85 Atl. Eep. 360, a woman
testified that, peeking through the crack between a door and the floor,

she saw certain acts committed within the room, and the vice-chancellor

declared that "the very improbability of this act . . . goes far

to prove its truth. No person inventing such a story would invent one

that was the most improbable of three which she might have told."

Why not? The witness may have counted upon the vice-chancellor's

wonderful predilection for the improbable.^

We have no invidious purpose in thus selecting for animadversion

the opinions of New Jersey vice-chancellors. On the contrary, it is
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our belief, based upon extensive reading of their opinions, that

nowhere in this country is the evidence on questions of fact habitually

examined so carefully and discussed so shrewdly and ably as in the

New Jersey Court of Chancery. Some of their opinions of this sort

give a reader the same intellectual thrill that he feels after perusing

one of Chief Justice Marshall's arguments on constitutional law or the

construction of statutes. At this moment of writing we turn and take

from the shelf the last bound volume of the Northwestern Eeporter,

and look through the index title " Divorce." One of the paragraphs

is as follows :
" Evidence held not to show fraudulent intent in hus-

band's grantee taking conveyance pending wife's divorce suit," citing

Eichmond v. Smith, (March 21, 1903) 117 Wis. 290, 94 N. W. Eep.

35. Lo and behold, the Wisconsin Supreme Court in that case says:

" After careful consideration of all the evidence, we are forced to the

conclusion that the finding of the trial court that the sale to appellant

was without consideration, and for the purpose of defrauding Mrs.

Boucher, was so clearly opposed by overwhelming preponderance of

the evidence that we must believe that the Circuit Court either

erroneously applied rules of law thereto, or through mistake or other

cause did not give to the evidence due consideration. Judgment
reversed and cause remanded."

Usually where an appellate court grants a new trial for a verdict

against evidence— and we admit such cases are common— the trial

judge has previously denied a motion for new trial on the same ground,

60 that the ruling of the appellate court convicts the judge of error not

less than the jury. Where, as in New York and one or two other

states, a stay may be obtained on a certificate of reasonable doubt after

conviction, application for such certificate is generally made to a judge

other than the trial judge, for the reason that the latter probably

concurs in the verdict. Hence, if the certificate is granted one or the

other of the judges is in error, and quite likely on the question of

guilt or innocence.

Every lawyer of extensive practice can name learned judges whom
experience has taught him to regard as unreliable on questions of fact.

§ 21. Peculiar Fitness of Juries in Negligence Cases.— " Within

the whole range of judicial inquiry there are but few questions that

are more peculiarly and exclusively within the province of the jury

than those of negligence and the want of contributory negligence,"
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said Judge Lotz of the Indiana Appellate Court. "The jurors in

their callings and experiences have usually come in contact with and

observed the conduct of men under varied conditions. It is this

diversity which gives value to their unanimous judgment. Collectively,

they are more capable of determining how an ordinarily prudent man
would act under given conditions than judges of courts, whose

experiences are usually confined to one calling and who are proverbially

prone to generalize and follow precedents." ^°* " The wisdom of the

time-honored rule of the common law which refers questions of fact to

the jurors, and questions of law to the judge, is not more conspicuous

in any class of civil cases than in those which involve questions

of negligence," said Judge Smith of the New York Court of Appeals.

" Cases of that nature frequently come before the courts, in which

men of equal intelligence and judgment differ in their conclusions,

simply because they differ in experience and habits, in temperament

or mental organization. A course of conduct which seems sufficiently

careful to a self-reliant man, who is accustomed to act promptly, may

appear reckless to one who is unusually circumspect or hesitating.

That average judgment which is the result of the deliberations of

twelve men of ordinary sense and experience is recognized by our

jury system as a juster standard than the judgment of one man of

equal experience and sense in the determination of questions of fact,

and it is especially valuable in the decision of questions of negli-

gence. " ^^° " If such a state of facts exists as that one sensible,

impartial man would infer that proper care had not been used and

that negligence existed, while another man, equally sensible and equally

impartial, would infer that proper care had been used, and that there

was no negligence, it is said to be the highest effort of the law to

154 Louisville, etc., Consol. E. Co. v. los Willis v. Long Island E. Co.,

Berry, 9 Ind. App. 63, 35 N. E. Rep. 34 N. Y. 669, 679. Judge McCunn of

565, 36 N. E. Rep. 646. In this case, the Superior Court, speaking of the

which was a negligence case, the same opinion in the foregoing case as quoted

judge said: "The jury is selected in the text, said he thought the " line

from the body of the community, and of reasoning about the judgment of

is generally composed of men of varied twelve jurors, against the sound dis-

vocations and experiences. It ia as- cretion and experience of the judge,

Bumed that they know more of the is a little overdrawn." Thrings V.

common affairs of life, and can draw Central Park R. Co., 7 Robt. (N. Y.)

wiser and safer conclusions than can 616.

any one man."
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obtain the judgment of twelve men of the average of the commnnity,

comprising men of learning, men of little education, men whose learn-

ing consists only of what they have themselves seen and heard, the

merchant, the mechanic, the farmer, and the laborer, as to whether

negligence does or does not exist in the given case. Such Judgment is

supposed to be more valuable in such cases than the judgment of a

single judge," said Judge Coffey of the Indiana Supreme Court.^^"

In a case involving the question of negligence of a city in failing to

keep its streets in safe condition for ordinary travel. Chief Justice

Daly of the New York Court of Common Pleas said :
" It is a

question which a jury composed of persons living in the city, and who

are acquainted with the public streets and the daily use that is made

of them, are quite as competent to determine as the court. Indeed,

having this experience to aid them, their united and unanimous judg-

ment in the disposition of such a question is, in my opinion, entitled

to greater weight." ^^''

As to the peculiar qualifications of jurors to decide questions of con-

tributory negligence, Judge Gill of the Texas Court of Civil Appeals

said :
" No general rules have ever been formulated for the control

of courts and juries in arriving at a conclusion on the question. It is

addressed almost entirely to the common sense and sound judgment

of the jury in the light of their everyday experience, and, as the jury is

made up of men taken from the everyday walks of life, and are sup-

posed to bring to bear upon the case their judgment and experience

untrammeled by legal training or technicality, they are admirably

fitted to determine a question which is so purely one of fact. They

are better fitted for the task than the trial judge, for their conclusion

is the result of the average judgment of twelve average men, fresh

from participation in the practical affairs of everyday life." ^°^ On
the question of contributory negligence of a workman who was injured

by the explosion of a blast. Judge Sanborn, speaking for the United

States Circuit Court of Appeals, said :
" It was a debatable question

— one upon which the minds of reasonable men might honestly reach

opposite conclusions— and hence one peculiarly appropriate for the

156 Mann p. Belt E,., etc., Co., 128 etc., R. Co. v. Walborn, 127 Ind. 142,

Ind. 138, 26 N. E. Rep. 819, citing 26 N. E. Rep. 207.

Sioux City, etc., R. Co. v. Stout, 17 ist Gubasko v. New York, 12 Daly

Wall. (U. S.) 657; OMo, etc., R. Co. (N. Y.) 183, 191.

V. Collarn, 73 Ind. 261, and Baltimore, les Gulf, etc., R. Co. v. Holland, 27
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detennination of a jury of men of the vicinage, who are necessarily

familiar with the methods of life and action in the country where the

accident occurred, and of the course of action which men of ordinary

sagacity usually pursue when they are notified that a heavy charge of

powder to blast out rock, which has been falling from such blasts all

about the place they are occupying, is about to be exploded." ^^° Deny-

ing a motion for new trial after verdict for the defendant, a young boy,

in an action for injury by the bite of the defendant's dog. Judge

Powers of the Maine Supreme Court said the question of contributory

negligence "was for the jury to determine, and it was submitted to

them under instructions to which no exception was taken. Fo reason

can be perceived why they should entertain any bias or prejudice

against the infant plaintiff or sympathy for the defendant. They saw

the boy and had an opportunity to observe and note his intelligence.

Certainly jurors ought to know as much as any tribunal about boys

and the care they exercise in their conduct with dogs. The question

was one which they were peculiarly qualified to decide, and they found

the issue against the plaintifE." ^°" The question whether a traveler

exercised proper care before crossing a railroad track " oftentimes must

be determined by an exercise of sound common sense, in the light of

one's general knowledge acquired by observation and experience. A
jury, composed as it is of twelve impartial men, drawn from different

walks in life, is as capable of correctly determining such a question as

a court composed of a less number of men whose training, occupation,

and experience have not been so favorable for fitting them to form

a sound judgment on the question," said Judge Chase of the New
Hampshire Supreme Court.^"^ As to whether the traveler's manage-

ment of his frightened horses was judicious, " a judge in his chambers

or a lawyer in his office without the experience may surmise what he

would do or what another would do under those circumstances, but it

would simply be a guess on his part, lacking the confirmation of a

practical test, and hence without the weight and deference due the

finding of twelve intelligent men whose experience in the everyday

affairs of life fits them more certainly to judge of what a prudent man

Tex. Civ. App. 397, 399, 66 S. W. Rep. "o Garland r. Hewes, 101 Me. 649,

68. 64 Atl. Rep. 914.

160 Gary v. Morrison, 129 Fed. Rep. i" Smith v. Boston, etc., R. Co., 70

177, 183, 63 C. C. A. 267. N. H. 63, 47 Atl. Rep. 290.
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would do under such circumstances," said Judge Mestrezat of the

Pennsylvania Supreme Court.^'^ In a dissenting opinion in the

United States Circuit Court of Appeals, Judge Caldwell quoted a

passage from the majority opinion, and said :
" The court assumes

to know more about the proper way for brakemen to discharge their

duties than the brakemen themselves know, and levels its censures at

them for not conforming to the court's idea of the proper mode of

discharging their duties, but has no word of censure for the railroad

company for carrying on its cars an insecure handhold, certain to

result in death or great bodily injury to any brakeman who attempted

to use it ia the discharge of his duties in the customary mode. It

would seem that in such case, if the life and limb of a brakeman are

esteemed of any consequence, and their protection thought to be desir-

able, it is the conduct of the railroad that ought to be ' discouraged

'

by the court's decision, rather than to require the brakemen to adopt

some novel and unusual mode of discharging their duties, prescribed

by a court which has no more knowledge of the proper and customary

mode of discharging those duties than the brakemen have of the

intricacies and mysteries of special pleading." ^^^

§ 22. Juries Specially Qualified to Detect Fraud.— In a bank-

ruptcy case where the question of fraudulent intent in the dissolution

of a partnership was in dispute and much depended on the credibility

of witnesses, Judge Eandall of the federal District Court said :
" It is

necessary to examine more minutely the details of the evidence as to

the acts and doings of the parties at and about the time it took

place, and as this is more a question of fact than of law, I would be

glad if I could at once refer it to a jury foi- determination." '"* " A
practice of a quarter of a century has convinced us that human wisdom

has never yet devised any better method of settling disputes between

men, of unraveling the most intricate and contradictory causes, of

uncovering the most secret and unjust schemes of oppression and

fraud, and of insuring the due administration of justice, than that of

trial by jury under the direction of an intelligent and upright judge,"

said Presiding Judge Miller of the Court of Common Pleas of Law

"JBickel V. Pennsylvania R. Co., 114 Fed. Rep. 870, 873, 52 0. C. A.

(Pa. 1907) 66 Atl. Rep. 756. 286.

163 Dawson v. Chicago, etc., R. Co., i'* Ex p. Shouse, Crabbe (U. S.)
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rence county, Pennsylvania."^ Mr. Justice Brown of the United

States Supreme Court said :
" Parties contemplating a fraud fre-

quently pursue such devious courses to conceal their designs, and

resort to such subtle practices to mislead their unsecured creditors,

that the fraud becomes impossible to detect unless the door be swung

wide open for the admission of all testimony having any possible bear-

ing upon the question. Pacts which to the court might seem of no

pertinence and be rejected as having no legal tendency to show

knowledge of the fraud, might be considered by the jury as significant

and indicative of a guilty participation." ^°®

§ 23. Competency of Juries in Will Cases.— The question of

testamentary capacity in will cases is often " one of the most difficult

to decide in all the range of human investigation," said Surrogate

Tucker of New York; "I must here repeat my regrets, so often

asserted, that our system gives no authority for the submission of such

issues of fact to a jury in the first instance, and imposes the responsi-

bility of a decision upon a single oflScer." ^"^ " The question of forgery

[of a will] is one of the most difficult and delicate issues which can

come before a tribunal of law," said the same surrogate in another

case. " It is one which ought never to be tried before a single judge.

It is essentially a question for a jury, and I have unsuccessfully

endeavored for years to get the legislature to allow the summoning of

jurors in surrogates' courts, or the sending of feigned issues by

surrogates to courts of law, for the decision of such questions as

this." "«

Speaking of a charge of undue influence over a testator, Chief

Justice Hazelrigg of the Court of Appeals of Kentucky said:

482, 22 Fed. Cas. No. 12,815 (at p. 4 How. (Miss.) 459, 478. "With UB,

35). unfortunately it may be, a judge or

i«5 Silberman v. Shulansky, 16 Pa. court cannot have the assistance of a

Co, Ct. 131, 140. jui'.V. as is elsewhere afforded in con-

loo Sonnentheil v. Christian Moer- testations of this nature," said the

l«in Brewing Co., 172 U. S. 401, 410, Supreme Court of Newfoundland, in

19 U. S. Sup. Ct. Rep. 233. See also the case of a will contested on the.

Aisop V. Commercial Ins. Co., 1 Sumn. ground of testamentary incapacity.

(U. S.) 4.51, 472, 1 Fed. Cas. No. 262 In re Ashley, Newfoundland L. Rep.

(ftt p. 571), per Mr. Justice Story. [1884-1896] 447, 453.

I'TLangton'a Will, Tuck. (N. Y.) los Merchant's Will, Tuck. (N. Y.)

301, 325. See also Brock v. Luckett, 15 i, 167.
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" No general rule may be laid down by which this obnoxious force

may be detected. We can easily say that the force must be such as to

control the mental operations of the testator, and amount to a sub-

stitution of the will of the dominant over the weaker mind. But this

is merely a statement of the effects of the inhibited influence. The
question is, how shall we detect its presence? Manifestly this may
best be done by that tribunal to which is afforded the opportunity of

meeting the witnesses face to face, and hearing them testify in any

given case. Before such, the general bearing and conduct of all the

witnesses, and especially the mental characteristics of those who are

charged with having controlled another, become matters of personal

observation and oversight. To a jury of the vicinage, therefore, must

be left in a large measure the detection of this refined and subtle,

though reprehensible, power. They may not determine its presence

without evidence of it, but we may well hesitate to determine the

absence of such evidence when in their wisdom it is found to be

present. " "»

On the other hand, juries, " as the experience of all judges must

inform them, are too apt to consider that an influence, undue, from

some source, prompts all wills not made in accordance with the dictates

of natural justice and fairness, to all having equal claims, by kinship,

blood, or service, upon the bounty of the testator," said Judge Eobin-

son of the Missouri Supreme Court. ^^^ " Sometimes juries err, not

in judging of the facts, but in applying the facts as they find them

to the law, either misapprehending the law or refusing to administer

it," said Judge Wardlaw of the South Carolina Court of Appeals.

" On particular subjects this tendency of juries to usurp legislative

power arises from prejudices general in the community, and in noth-

100 Fry u. Jones, 95 Ky. 149, 24 of the jury evidence that is incompe-

S. W. Rep. 6, quoted by Burnam, J., tent or irrelevant to establish the

in Lischy v. Schrader, 104 Ky. 657, charge. The very nature of the issue,

47 S. W. Rep. 611. as well as the lack of experience and

But see Kaufman's Estate, 117 Cal. of mental training on the part of the

288, 297, 49 Pac. Rep. 192, 195, where jurors in reference thereto, renders

Harrison, J., said : " When the valid- them less able than the court to weigh

ity of a will is contested upon the the sufHciency of any evidence that

ground of undue influence in its ex- may be offered upon this issue."

ecution, a court cannot be too careful i'» Doherty v. Gilmore, 136 Mo. 414,

in excluding from the consideration 37 S. W. Rep. 1127,
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ing has it been more strongly exhibited to the view of the court than

in setting aside such wills of old persons as have defeated the seem-

ingly just claims of some worthy expectants." ^'^

§ 24. Competency of Juries in Patent Cases.— Mr. Justice

McLean said that a controversy in patent equity cases involving " the

structure of complicated machinery, the suiSciency of its description,

and its identity in principle with other machines," there being great

diversity of opinion among the expert machinists examined as wit-

nesses, " is most appropriately referred to a Jury." ^'^ In a patent

ease in equity, after verdict of a jury on an issue, Mr. Justice Grier

said :
" Where the question depends wholly on the credibility of

witnesses as to matters of fact and not of opinion, the court will

always be disposed to yield even their own convictions, unless very

strong and clear, to the force of the verdict. In this case I would

have been satisfied with a verdict either way, having no clear opinion of

my own on the question after hearing the testimony, and am glad to be

relieved from guessing at the truth from the frail recollections of

conflicting witnesses." "^

" However valuable may be the conclusions of a jury in ordinary

causes, it certainly seems to be the universal opinion of the bar in this

circuit, as it undoubtedly is of this court, that such a method of

determining the issues of fact in patent causes is most unsatisfactory,"

said Judge Lacombe of the federal Circuit Court for the Second Cir-

cuit. "During the eleven years the writer has sat on the circuit

bench, there has not been in this court a single Jury trial in a patent

cause. When one remembers the careful study of intricate machinery,

the manipulation of models, the reading and re-reading of technical

evidence, the elaborate comparison of documents couched in language

which certainly is not that of common speech, the close, hard think-

ing, sometimes prolonged for weeks, wliicli, in the case of a com-
plicated patent, has to be gone through witli before a judge, however

long his experience with such causes, is able to reach a conclusion on

the issues of fact, which, even if erroneous, presents at least the

171 Means v. Means, 5 Strobh. L. (U. S.) 70, 72, 4 Fed. Cas. No. 1,946

(S. Car.) 167, 189. (at p. 257).
ITS Brooks V. Bicknell, 4 McLean "3 New York Wire-Railing Co. ».

Cake, 18 Fed. Cas. No. 10,217.
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appearance of a logical train of reasoning ia its support, it seems safe

to say, a priori, that the decision of such questions by an ordinary

jury, imprisoned for a few hours, with naught but their vague recol-

lections of the evidence, would be a lottery. Their verdict might some-

times be correct, but it would rarely be intelligent." "* Mr. Justice

Grier said that " in many questions of originality and infringement of

patents, the concurrent opinion of twelve men, with little knowledge of

the principles of science and philosophy, may give but little satisfac-

tion to the conscience of a chancellor. Hence it is becoming more

common to examine these questions in courts of equity without the

aid of a jury, unless where the issue depends rather on the credibility

of witnesses than the value of their opinions as experts or philoso-

phers. " "^ In denying a motion to refer the issues in a patent

infringement suit to a jury, under an Act of Congress, Judge Brewer

said :
" It is easier for one man than for a half-dozen to come to a

decision upon a question of this kind; and questions of the validity

of a patent or in mechanics, or the state of the art, are ordinarily

174 Wyckoff V. Wagner Typewriter

Co., 88 Fed. Rep. 515, 516.

The same judge instructing a jury

in a later case said: "It is a very

mistaken system of jurisprudence that

leaves the decision of the issues of fact

that arise in a patent case to a. jury.

In the very nature of things, it is

extremely awkward and difficult, and

many times practically impossible, for

twelve laymen, untrained in the ex-

amination of the intricate questions

which so frequently arise in patent

causes, without any facilities for tak-

ing notes, and with no opportunity

for the lengthened reflection which is

frequently necessary to reach a wise

conclusion in cases of this kind,—
I say it is many times practically im-

possible for them to dispose of such

questions. Nevertheless the law does

allow the trial of these issues by a

jury, and we have one to try here. It

very rarely happens. I have sat on

the bench for fifteen years, and this

is the first patent cause that I have

tried with a, jury. But, very fortu-

nately for you and for the interests

of the litigants in this case, the

patent before you ia quite a simple

one— easy to understand— and the

issues presented are easy of compre-

hension, and may be presented to you,

I think, sufficiently well for you to

understand them, and perhaps will not

give you much trouble." Interna-

tional Tooth Crown Co. v. Hanks
Dental Assoc, 111 Fed. Rep. 916, 917.

"5 Sickles V. Gloucester Co., 3 Wall.

Jr. (C. C.) 186, 22 Fed. Cas. No.

12,840. In another case he said: "It

is no reflection on trial by jury to say

that cases frequently occur in which

ten out of twelve jurors do not under-

stand the principles of science, mathe-

matics, or philosophy necessary to a

correct judgment of the case." Good-

year V. Day, 2 Wall. Jr. (C. C.) 283,

10 Fed. Cas. No. 5,569.
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much more capable of solution by a chancellor than a Juryj and,

speaking for myself, I should much prefer, in a question of that kind,

to determine it myself than to attempt to get the opinion of a jury." "^

§ 25. Sympathy or Prejudice of Juries— In General.— The com-

petency of juries is not to be confounded with their dispositions. It

sometimes happens that reviewing courts are compelled to speak, and

with reference to the instant case, of " verdicts of irresponsible juries,

who, caring nothing for law, nothing for justice, nothing for the plain

teachings of common sense, choose to gratify their prejudices or their

passions by plundering their fellow citizens in the forms of law."
"''

" There are, of course, cases in which juries are so carried away by

either sympathy or passion or prejudice, that they lose sight of the

testimony, and the weight it is entitled to, and base their conclusion

upon their personal conviction of the right or wrong of the case." ^'^

" Juries may sometimes yield, honestly, to excitements which judges

must not feel. To correct such errors is a prominent use of the cahn

review of a case on a motion for a new trial." "^ In granting a new

trial after a verdict for the plaintiff in an action for slander brought

against magistrates of the Court of Session in Scotland, Lord Wyn-
ford, speaking for the House of Lords, said :

" I am glad to see that

the trial by jury is to be still further extended in Scotland. But it is

an institution that must be regulated, and prevented from becoming

arbitrary, otherwise trial by jury, instead of being a blessing, would

become one of the most intolerable of nuisances; for our persons and

property would not be under the protection of law, but left at the dis-

cretion and mercy of an arbitrary and capricious tribunal. The tri-

bunal is the best assistant under heaven in the investigation of facts,

I'oKeyes v. Pueblo Smelting, etc., a jury in this class of eases than in

Co., 31 Fed. Rep. 561. In patent cases other civil cases." Roberts v. Schuy-
the subject-matter involved often re- ler, 12 Blatchf. (U. S.) 444, 20 Fed.

quires a, patient and quiet examina- Cas. No. 11,915.

tioTi of different structures, and an i7' Richards v. Willard, 176 Pa. St.

investigation of the modes of operation 181, 35 Atl. Rep. 114, per Green, J.

of machinery, for which the hurried I's Lexington R. Co. i\ Herring,
and imperfect scrutiny which the jury (Ky. 1906) 90 S. W. Rep. 558, 560,
can give during the trial of a case is per Carroll, C.

sometimes inadequate, and Judge I'o Blydonburgh v. Welsh, Baldw.
Shipman said that "less weight and (U. S.) 331, 3 Fed. Cas. No. 1,583
authority is given to the decision of (at p. 776), per Hopkinson, D. J.
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when under proper regulation, but without such regulation it would

be a curse and not a blessing. The magistrates have duties to perform

which often render them unpopular with a certain class, and they

cannot perform those duties unless they are protected; and if a jury

were to find one hundred verdicts against them without evidence,

these verdicts must be set aside." ^^° In a wife's suit for divorce on

the ground of adultery, the husband pleaded that his domicil was in

Austria and never in England, and that he had obtained a divorce

in Austria. The wife denied the jurisdiction of the Austrian court,

and applied for trial by jury of the issue of domicil. Although the

application was granted, for reasons not necessary to be stated here,

Sir F. H. Jeune said :
" In this case I have to determine whether the

wish of one of the parties that the case should be tried by jury ought

to prevail. I approach the question with some hesitation, because the

learned counsel tells me, and I dare say tells me quite truly, that there

are certain matters in which he thinks the feelings of a jury can be

worked upon, and no doubt will be worked upon, in order to induce

them to give a verdict on what really is a question of mixed law and

fact, namely, the question of domicil. I am afraid I must say he has

a perfect right to do that ; and I suppose many people who come before

a jury do not rely entirely on the law of the case, but they think their

feelings may be influenced to some extent, and that a jury may be

induced to give a decision that a judge perhaps would not give."

And he expressed it as his "own natural feeling that a case of this

kind can be better tried, in the interests of the parties, by a judge." ^*'

In denying an application for a certificate of reasonable doubt in a

criminal case, Mr. Justice Gaynor of the Few York Supreme Court

18" Allardiee v. Robertson, 1 Dow. & nessea, I cannot think that such a

CI. 495, 517. question as this, involving not merely
isi Lowenfeld v. Lowenfeld, (1903) facta, and the credit of witnesses, but

P. 177, 179. In a warmly contested points of law, and very nice considera-

divorce suit against a husband on the tions, requiring great deliberation,

ground of cruelty, tried on deposi- could be safely left under any direc-

tions, Dr. Lushington said :
" To the tion to the comparatively hasty judg-

argument that the decision of this ment of twelve inexperienced persons;

case should have been left to the jury a case, too, in which it would have

I cannot accede, for highly as I value been easy to appeal to the feelings ahd

that institution and greatly as I passions rather than the understand-

should have desired to have had the ings." Dysart v. Dysart, 1 Rob, Ecc.

benefit of seeing and hearing the wit- 106, 138.

FACTS— 4
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said :
" A strong tendency exists in our appeal courts to regard jury-

men as below par in intelligence and judgment, and quite incapable

of resisting prejudice, whereas the theory of our system of government

and laws is to the very contrary, i. e., that they are better fitted to judge

the facts, and less likely to be unduly influenced, especially in criminal

prosecutions, than judges. . . . For a bench of judges to com-

plaisantly say, ' Of course this error would not have affected us, but

we cannot say that it did not possibly affect the jury,' not only 'puts

the jury below the learned judges in intelligence and common sense,

but seems to put them below average intelligence and common sense,

whereas the law rates them to the very contrary." ^'^

§ 26. Prejudice of Juries Against Corporations. — " We cannot

shut our eyes to the fact that in certain controversies between the weak

and the strong, between a humble individual and a gigantic corporation,

the sympathies of the human mind naturally, honestly, and generously

run to the assistance and support of the feeble and apparently

oppressed; and that compassion will sometimes exercise over the

deliberations of a jury an influence which, however honorable to them

as philanthropists, is wholly inconsistent with the principles of law and

the ends of justice." ^*^ Judge Hammond of the federal District Court

said :
" There is some foundation for the constantly recurring criti-

cism which we see everywhere arising out of this fact, that the juries

cannot be implicitly trusted to do even-handed justice in personal

injury cases " against corporations. " I am glad to say," he con-

tinued, " that sometimes they do act with the utmost impartiality, but

often they clearly do not. I have seen them act unjustly towards the

plaintiff, and have set aside their verdicts on that account." ^^* In

actions for personal injuries caused by alleged negligence, especially in

actions against railroad companies, experience has shown that when
juries find that the defendant has been guilty of carelessness, and that

a person has been injured by such carelessness, they are inclined to

overlook the question whether the injured party was free from con-

tributory fault.^*° " It is not always easy to account for the verdicts

182 People V. Smith, (Ct. Gen. Sesa.) i84 Wright v. Southern Express Co.,

44 Misc. (N. Y.) 379, 89 N. Y. Supp. 80 Fed. Rep. 85, 04.

1098- "5 Collins v. Alb.any, etc., R. Co.,

18S Haring t). New York, etc., R. Co., 12 Barb. (N. Y.) 492, 494, per

13 Barb. (N. Y.) 9, 15, per Barculo, J. Harris, J,
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of juries, particularly against railroad companies." ^^" Actions against

railroad companies for death by wrongful act have been spoken of as

being " a class that peculiarly imposes on the judge the duty to repress

natural sympathy with the injured and the suffering, and to hold the

jury firmly down to the consideration of strict rights and responsi-

bilities." ^*^ In granting a nonsuit in a personal injury action against

a railroad company. Justice Marean of the New York Supreme Court

said :
" If juries always fairly epitomized the intelligence of the

people, all cases might safely enough be left to them ; but the need in

cities, at least, is growing, and is every day more imperative, that the

court should not, in favor of the jury, abdicate any of its preroga-

tives." ^^° On a motion to direct the trial of issues by a jury in an

action for personal injuries arising from negligence of a street railway

company. Judge Killam of the Court of Queen's Bench for Mani-

toba said :
" Having got away from the old doctrine of the right to

a trial by jury, once held so sacred, the real question to be considered

in any particular case is. which tribunal is more likely to come to a

correct and just conclusion. There are many cases involving matters

with which jurymen are usually more familiar than judges, and upon

which the concurrent opinion of several of them may be more likely

to be correct than that of one judge. For myself I incline to the view

that cases in which the evidence is very contradictory should rather,

unless there be other circumstances tending to the opposite view, be

tried by juries. Some attempt is made to show that this will be such

a case, but the evidence upon the point is very weak and unsatisfactory.

It is extremely probable— and it is a question of weighing probabili-

ties—^that the testimony will be conflicting, rather from the dif-

ferences in the accuracy of judgment or observation of witnesses than

from want of veracity on the part of some. Considering that there

ISO Underhill v. New York, etc., E,. sufficient in law to carry the question

Co., 21 Barb. (N. Y.) 489, 497, per to the jury. As to positive and nega-

Strong, J. The author has observed tive testimony in this class of cases,

that the question whether locomotive see post, § 1196 et seq.

signals were given when a railroad is' Cookson v. Pittsburg, etc., R.

train was approaching a crossing is Co., 179 Pa. St. 184, 36 Atl. Rep.

almost invariably decided by juries 194.

in the negative to support a verdict iss Lewis v. Long Island R. Co.,

for a plaintiflf who was struck at the (Supm. Ct. Tr. T.) 31 Misc. (N. Y.)

crossing, if the negative testimony is 546, 65 N. Y. Supp. 595, 597.
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is nothing in the subjeet-matter of the suit calling fox the judgment

of a jury rather than that of a judge, that there is a tendency on the

part of jurors in such a case as this to be swayed by feelings of sym-

pathy for the plaintifl rather than by impartial judgment, that new

questions of law will not improbably arise at the trial, and that the

case for the applicant is so weak, I concur in thinking that the applica-

tion should be dismissed." ^°° In an action on a life insurance policy

the court should be careful not to leave a question of law to the arbi-

trary determination of a jury, " for everybody knows that a case of

this kind can have but one result if left to a jury, moved, as it must

be, by the natural and creditable instincts of human nature, to sympa-

thize with the afHicted." ^^° In granting a new trial after verdict

for the plaintiff against a national bank for alleged deficit in plain-

tiff's account as a depositor. Chief Justice Daly of the New York

Court of Common Pleas said :
" In my opinion, this was one of those

extreme cases in which the discretion of the court to order a new trial,

where there has been conflicting testimony, was properly exercised. I

feel as fully as the counsel for the appellant has expressed it, that this

is a power to be discreetly exercised, in view of the weight that is to be

attached to the verdict of a jury upon a fair trial. I have frequently,

in opinions hereto delivered, expressed, as the result of a long

experience, my high estimate of the verdicts of juries in general; of

the great value I attach to that mode of determining questions of fact,

and that the conclusion of twelve disinterested men, upon what is

merely a question of fact, is entitled to so much weight that it is not

to be set aside because the judge who tried the cause, or the judges

who sat in review, are of the opinion that, upon the facts, the verdict

ought to have been otherwise. But juries are not infallible. They
are, individually and collectively, subject to the ordinary infirmities

of human nature, and cases do occur where, if the court did not inter-

pose and set aside the verdict, it would amount to a denial of

justice." "1

ISO Woollacott V. Winnipeg Electric L. Ins. Co. v. Stevena, 71 Fed. Rep.
St. R. Co., 10 Manitoba 482, 489. 258, 264, 36 U. S. App. 401, 18 C. C.

100 Travelers' Ins. Co. v. Selden, 78 A. 107, pei- Sanborn, C. J., where a
Fed. Rep. 285, 290, 42 U. S. App. 263, verdict for a widow and children in

24 C. C. A. 92, per Brawley, D. J. an action on a life insurance policy
" Juries are none too anxious to di- was set aside.

vest themselves of passion, prejudice, loi Clark r. Merchants' Nat. Bank,
and sympathy," Northwestern Mut. 8 Daly (N. Y.) 481, 503,
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§ 27. The " Preponderance of Evidence " Eule. — The general

rule in civil cases is that the party having the burden of proof of any

essential fact must produce a preponderance of evidence thereon.^

The rule governs in collision cases in admiralty courts.' And " the

evidence in a lawsuit, like a line of battle or a chain of military

defenses, is ' no stronger than its weakest point.
' " ^ When the evi-

dence tends equally to sustain either of two inconsistent propositions,

a judgment or verdict in favor of the party bound to maintain one of

them against the other party is necessarily wrong.*

" Preponderance means the most weight. It is as correct a definition

as can be given." " By " preponderance," however, it is not meant

that the evidence shall merely weigh a trifle more than the opposing

evidence, for if that were the rule " a case too weak to stand alone

when unopposed by a defense may become invigorated and helped out

by a still weaker defense." " As was said in Wisconsin, " the jury

should be told in terms or in effect: You should find accordiag as

you shall be satisfied of the truth of the matter in controversy by a

preponderance of the evidence."

'

111 Am. and Eng. Encyc. of Law
(2d ed. ) 491, and cases cited.

2 See The Charles L. Jeffrey, 55 Fed.

Rep. 685, 5 U. S. App. 370; The

Comet, 1 Abb. (U. S.) 451, 6 Fed.

Cas. No. 3,050; Corks v. The Belle,

6 Fed. Cas. No. 3,231a.

3 Bennett v. Rogers, 12 Neb. 382, 11

N. W. Rep. 314, per Cobb, J.

* St. Louis, etc., R. Co. v. Hender-

son, 57 Ark. 402, 21 S. W, Rep. 878;

Chicago City R. Co. v. Osborne, 105

111. App. 462; Renard v. Grande, 29

Ind. App. 579, 64 N. E. Rep. 644;

Smith V. Westfield First Nat. Bank,

99 Mass. 605; Rogers v. Trader's Ins.

Co., 6 Paige (N. Y.) 583.

" When the scale shall stand upon

an equipoise and there is nothing in

the evidence which shall incline it to

the one side or the other, the jury

will find for the defendant," was an

instruction by Mr. Justice McLean in

Ray V. Donnell, 4 McLean (U. S.)

504, 20 Fed. Cas. No. 11,590.

B Thomas v. Paul, 87 Wis. 607, 613,

58 N. W. Rep. 1031, per Orton, C. J.

" By preponderance of evidence is

meant tlie greater weight of the evi-

dence; that it outweighs the evidence

of the adverse party." Nickey v.

Steuder, 164 Ind. 189, 73 N. E. Rep.

117, per Monks, J. See also Heidel-

baugh V. People's R. Co., (Del. 1907)

65 Atl. Rep. 587, 588, per Spruanee,

J., charging a jury; \\estern Union
Tel. Co. V. James, 31 Tex. Civ. App.

503, 73 S. W. Rep. 79.

o Guinard v. Knapp, 95 Wis. 482,

70 N. W. Rep. 671, per Newman, J.

7 Grotjan v. Rice, 124 Wis. 253, 102

N. W. Rpp. 551, per Marshall, J. See

also Pullman Palace Car Co. t'.

Adams, 120 Ala. 581, 24 So. Rep. 921;

Alabama Mineral R. Co. v. Marcus,

115 Ala. 389, 22 So. Rep. 135; Tread-
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§ 28. Opposing Presumptions to Be Overcome.— To create a pre-

ponderance of evidence, the evidence must be sufficient to overcome

the opposing presumptions, if any there are, as well as the other

opposing evidence.' Presumptions, like probabilities,' are of different

degrees of strength,^" and the weight of various presumptions is con-

sidered in a subsequent chapter. ^^ To overcome a strong presumption

requires more evidence than to overcome a weak one. To fasten upon

a man a very heinous or repulsive act requires stronger proof than to

fasten upon him an indifferent act, or one in accordance with his

known inclinations.^^

§ 29. Consideration of Probabilities.— The subject of " incredi-

bilities and improbabilities" is discussed at large in another chapter." "

Quantitative probability, or the greater chance, " is not proof, nor

even probative evidence, of the proposition to be proved. That in one

throw of dice, there is a quantitative probability, or greater chance,

that a less number of spots than sixes will fall uppermost, is no evi-

dence whatever that in a given throw such was the actual result.

Without something more, the actual result of the throw would still be

utterly unknown. The slightest real evidence that sixes did in fact

fall uppermost would outweigh all the probability otherwise." ^*

" Mere probability, founded on general presumptions, however they

may incline the private judgment of the man, caimot amount to that

well V. Whittier, 80 Cal. 574, 22 Pac. Reg. 258, 4 Fed. Cas. No. 1,936 (at p.

Rep. 266 ; Richardson v. Burleigh, 3 235 ) . See ante, § 5.

Allen (Mass.) 479; Pelitier v. Chi- s Decker v. Somerset Mut. F. Ins.

cage, etc., R. Co., 88 Wis. 521, 60 N. Co., 66 Me. 406, 408; Knowles v. Scrib-

W. Rep. 250 ; Grant v. Canadian Pac. ner, 57 Me. 495 ; Elwood v. Western

R. Co., 36 N. Bruns. 528 ; Brewer Union Tel. Co., 45 N. Y. 549. See also

V. Humble, 26 N. Bruns. 495, 498. infra, §§ 49, 64.

Compare Donley v. Dougherty, 174 » See generally post, chap. IV.

111. 582, 51 N. E. Rep. 714. lo Decker v. Somerset Mut. F. Ins.

" This is a civil action, and you are Co., 66 Me. 406, 408. See also post,

to decide according to the weight or chap. VIII.

preponderance of the evidence where " Post, chap. VIII.

there is a conflict, but are to be rea- 12 Decker v. Somerset Mut. F. Ins.

sonably satisfied in any case that any Co., 66- Me. 406, 408.

fact is proven before you find it so," is gee post, chap. IV.

was an instruction by Judge Deady ^* Day v. Boston, etc., R. Co., 98

in Brooke v. Scoggins, 11 Nat. Bankr. Me. 207, 52 Atl. Rep. 771.
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judicial proof that is required to satisfy the magistrate." ^° The sum

of several mere probabilities is only a probability. " Or, to state the

same thing in a more precise way, a conclusion logically drawn from

premises which are themselves mere probabilities must of necessity be

only a mere probability ; also, because a conclusion, to be formal, must

always be contained in the premises, and probabilities can never con-

tain a certainty." ^^

However, it is frequently said that in order to get at the truth,

probabilities derived from established facts may and ought always to

be considered ;
^^ that "probability is the chief guide in placing a

proper estimate upon evidence ;
" ^^ that " the rules and probabilities

of human conduct should not be disregarded
; " '^ that " one must

judge of things somewhat according to probabilities and one's inter-

course with the world ;
" ^° that " where the testimony of the parties is

in conflict, it becomes the duty of those who have the responsibility of

determining the facts to take into consideration the surrounding cir-

cumstances and probabilities; " -^ and that " if there is any substantial

evidence, the jury are to decide upon the balance of probabilities." ^^

It has sometimes been said that the term " preponderance of evidence "

means such evidence as when weighed with that opposed to it "has
more convincing force, and from which it results that the greater

probability is in favor of the party upon whom the burden rests." ^^

16 Carleton «7. Davis, 2 Ware (U.S.) experience." People v. Donohue, 114
225, 5 Fed. Gas. No. 2,408 (at p. 70), N. Y. App. Div. 830, 100 N. Y. Supp.
per Ware, D. J. 202, per Jenks, J.

i« Bowman v. Little, 101 Md. 273, 20 ghedden v. Patrick, 2 Sw. & Tr.

61 Atl. Rep. 223, 657, 1084, per Mc- 198.

Sherry, C. J. 21 Healy v. Clark, 120 N. Y. 643, 24
« Roberts v. The St. Jamea, 20 Fed. N. E. Rep. 316, per cur. " In deciding

Cas. No. 11,914 (at p. 923). In upon disputed questions of fact the
construing or considering evidence, court must be governed by the weight
said Dr. Lushington, it is the duty of of evidence, takMi in connection with
the trier of facts, " in the first place surrounding circumstances and prob-
to look to all the witnesses have abilities." Aahe «. Mutual Lasting Co.,

sworn, and to weigh the whole proba- 42 Fed. Rep. 841, per Colt, J. See
bilities of the ease." Thomson v. Hall, also Church v. Cheape, 64 Fed. Rep.
2 Rob. Eoe. 426, 432. 975, 080.

18 Cass County p. Green, 06 Mo. 498, 22 Felch v. Concord, etc., R. Co., 06
S06, per Sherwood, C. J. N. H. 318, 29 Atl. Rep. 557, per Blod-

10 Harris v. Vanderveer, 21 N. J. gett, J. See the following section.
Eq. 561, 674. "Proof is weighed by 2s Hoffman v. Lovd, 111 Mich. 156,
probability and is tested by general 69 N. W. Rep. 231, per Montgomery,
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In a collision case Judge Thomas said :
" When events are entangled

in the confusion that results from unintelligent and inaccurate observa-

tion and perverse and careless statements, no conclusion at all points

logically defensible can be attained, and an element of doubt accom-

panies and survives the decision. Such seems to be the persistent

condition of actions involving collisions betvreen vessels. Hence the

court must consider and weigh the evidence and probabilities, and

strike such balance as his judgment and the rules of law require." ^*

§ 30. Instructions to Juries in Terms of " Probability."— In-

structing a jury that they are authorized to find according to the

" balance of probabilities " is generally deemed objectionable, because

the phrase is vague and indefinite and might lead the jury to infer

that they might form their verdict on a guess at the truth '"^ gathered

from the evidence rather than on a real solid conviction of it, founded

on a careful scrutiny and examination of the proof.^" An instruction

to the jury that " if after having considered all the facts, including the

number of witnesses and circu;iistances appearing upon this trial, you

feel that from the testimony it is more probable that any fact is true

or not, then such fact is proven by the preponderance of testimony,

however slight that preponderance may be," was pronounced errone-

ous.^' The jury should not thus be left to speculate on probabilities,

J. See also Gallagher v. Crooks, 132 of probability, they were authorized

N. Y. 338, 30 N. E. Rep. 746. to find a verdict,' they may have

2* The George L. Garlick, 88 Fed. found the verdict rendered in the

Rep. 553, 554. See also The Iroquois, cause. Upon weighing probabilities,

91 Fed. Rep. 173, 174, 62 U. S. App. it might be found that there was the

361, per cur. preponderance of a slight probability

20 See infra, § 34. in favor of one of the parties, but not

20 Haskins v. Haskins, 9 Gray of that decided character to satisfy

(Mass.) 390, 393. As was said in a the mind that the right was with that

Georgia case, " the jury might have party. The evidence should so pre-

coUected, on each side, every circum- ponderate in favor of the party for

stance which they considered as giv- whom the verdict is rendered, as to

ing rise to a probability, and, putting satisfy the jury that he is entitled to

them in opposite scales, there might it." Parker v. Johnson, 25 Ga. 578,

have been a slight preponderance in 585, per McDonald, J. See also Dun-

favor of the plaintiff, but not suffi- bar v. McGill, 64 Mich. 676, 31 N. W.

cient to satisfy them that he was en- Rep. 578.

titled to a verdict; and yet under the ar Chicago v. Webb, 102 111. App.

charge ' that according to the weight 232. See also Butler v. Chicago, etc.,



58 DEGREE OF PROOF. [§ 31

but must be satisfied by the greater weight of evidence.^' But the

jury may properly be instructed to weigh the probabilities upon the

whole evidence, in determining which of the stories told by different

witnesses is correct.^" And so there may be no error in an instruction

that a jury may find the existence of a fact from a preponderance of

probabilities in its favor, if it appears that the jury must have under-

stood that the conclusion was actually to be drawn by their judgment,'"

§ 31. Proof of Probable Facts.— " In weighing evidence intro-

duced to prove or disprove a given hypothesis, the intrinsic probability

of the fact sought to be established is not to be overlooked. It

requires less evidence to prove a fact that is highly probable in itself,

and which is in accordance with the general course of business, than

one which is improbable, or which stands in a state of indifference." "^

Probability that a fact occurred aids direct evidence that it occurred.

Thus, " it would ordinarily take much less evidence to prove that an

act has been done by a person if such person has previously expressed

his intention and desire to do the act. A man is very likely to do any

reasonable thing which his heart strongly inclines him to do, and

especially if the performance of the act imposes no unwilling burden

or responsibility upon himself." '^ On the same ground of probability

less evidence suffices in patent cases to prove anticipation by a com-

petent mechanic in something that is little more than a mechanical

detail of a device in familiar use by him than if the improvement had
been a new and complex mechanism."'' Proof that a married man had
a manifest disposition and constant proclivity to commit adultery

would persuade a court that he was guilty of the offense in a specific

instance upon less evidence than might be necessary under other cir-

cumstances."''

R. Co., 71 Iowa 206, 32 N. W. Rep. 32 Grant v. Bradstreet, 87 Me. 583,
262- 33 Atl. Rep. 165, per Peters, 0. J.

28 Warner v. Crandall, 65 111. 195. as Lee v. Upson, etc., Co., 43 Fed.
20 Strand v. Chicago, etc., R. Co., Rep. 670. See also Ansonia Brass,

67 Mich. 380, 34 N. W. Rep. 712. etc., Co. v. Electrical Supply Co., 32
30 See Dunbar v. McGill, 64 Mich. Fed. Rep. 81, 85. And see generally

676, 31 N. W. Rep. 578. as to degree of proof of prior use or
"Wood V. Hubbell, 10 N. Y. 479, anticipation, hifra, §§ 56, 57.

481, per Willard, J. As to test of S4 Adams 1). Adams, 17 N. J. Eq.
probability, see post, §§ 133, 134. 324, 336.
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§ 32. Proof of Improbabilities. — Improbabilities are considered

in their substantive aspects in a separate chapter/^ and the right- of

courts and juries to disbelieve improbable statements, even where they

are not directly contradicted, is set forth in another part of this work.'"

" The measure of proof required to establish any proposition must

necessarily vary with its degree of probability," ^'^ and must be strong

in proportion to the degree of improbability.^^ " The evidence that

a man desires to resign his domicil of origin ought to be cogent in

proportion to the improbability of such a desire. And the converse is

true, that if the probability is great, far less evidence may suffice."
^^

So " a rich man might easily be supposed to have given to his son-in-

law what scarcely any amount of evidence could make us believe a poor

man had given to a stranger." *"

Where witnesses testified to highly improbable occurrences, " we

should have to feel great confi.dence in the candor and truthfulness of

the witnesses before giving credence to their statements," said the

court.*^

An alleged contract by a man of sound mind may be so improvident

that it " should have credence in nothing less than the most convincing

3s See post, chap. IV. Bisel Co. v. Welsh, 131 Fed. Rep. 564,

86 See post, § 92 et seq. 566; Fry v. Piersol, 166 Mo. 429, 66

37Haworth v. Stark, 88 Fed. Rep. S. W. Rep. 171; Brewer v. Wilson, 17

612, 514, per Lacombe, C. J. N. J. Eq. 180, 184; Harrison v. New
38 M'Carthy v. Judah, 12 Moo. P. C. Jersey R., etc., Co., 19 N. J. Eq. 488,

47, 70; The Rising Sun, 2 C. Rob. 496; Vreeland v. Vreeland, 48 N. J.

104, 107; Armstrong v. Gage, 25 Eq. 56, 21 Atl. Rep. 627; Seiferd v.

Grant Ch. (U. C.) 1, 37; Parker v. Meyer, 93 N. Y. App. Div. 615, 87

Kenny, 17 Nova Scotia 457, 466; The N. Y. Supp. 636, 639; Wilson v.

Cutch, 2 British Columbia 357, 360; Heath, (Supm. Ct. Tr. T.) 23 Misc.

May V. Steam-Ship Powhatan, 5 Fed. (N. Y.) 714, 53 N. Y. Supp. 166

Rep. 375, 378; Murray v. White, 9 (almost incredible ingratitude);

Fed. Rep. 564; The Gratitude v. The Hagan v. Yates, 1 Dem. (N. Y.) 584,

Eutaw, ^ 14 Fed. Rep. 481 ; The El 593.

Dorado, ^27 Fed. Rep. 763; Smith v. 3" Sharpe v. Crispin, L. R. 1 P. 4 D.

Davis, 34 Fed. Rep. 783, 784; The 615, 621, per Sir J. P. Wilde.

City of Alexandria, 40 Fed. Rep. 697, « Sterrett v. Wright, 27 Pa. St.

701; The America, 95 Fed. Rep. 192; 259, 261, per Black, J.

Merritt, etc.. Derrick, etc., Co. v. *» Wallace v. Harris, 32 Mich. 380,

North German Lloyd, 120 Fed. Rep. 395, per Graves, C. J. See also post,

27 (charge of gross inhumanity not § 139.

readily to be believed) ; George T.
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proofs." And the testimony of a highly interested party of doubtful

veracity does not fulfil that requirement.*^ Strong evidence would be

required to prove so unusual a transaction from a business standpoint

as an agreement that a chattel mortgage given to secure a debt was to be

released as to more than one-half the property covered by it when less

than one-third of the debt should be paid.*^ Evidence to establish a

settlement of a well-founded claim for a large amoxint by the payment

of a ridiculously small sum should be " clear and satisfaetoiy." **

In the case of a New York policeman dismissed for intoxication

the Court of Appeals said the excuse of sickness and of brandy taken

as a medicine is " always suspicious and doubtful xmless imder the

clearest and strongest proof," and that " almost invariably sickness is

made the excuse for intoxication ; it is right to suspect it, to challenge

it severely, to reject it almost uniformly." *°

" It would require unusually strong evidence to convince the court

"

that a rock or other submerged obstruction to ordinary navigation

could exist in a cliannel only 250 feet in width and traversed daily

by a multitude of vessels *"

A theory whicli is based upon several very unlikely acts requires

strong evidence to justify its acceptance "

In a case in the House of Lords where a Inishnnd prayed for a

judicial declaration that bis wife's cliild was not his own he testified

to a statement she made to him, after which he married her. Lord
Chancellor Cairns said :

" It is a statement which I am bound to say

appears to me, as it is given, to be one of the most improbable state-

ments, one of the most difficult of belief, that it is well easy to imagine.

The statement is this, that a lady in a respectable position of life

made this statement to the appellant, also in a respectable position of

life, before marriage, that she had been forced and ravished; and that

he made no further inquiries about it than to ask her by whom, and

42 Vreeland v. Vreeland, 53 N. J. i* Home Ins. Co. v. Western Transp.
Eq. 387, 303, 32 Atl. Rep. 3, per Mc- Co., 51 N. Y. 93, 100.

Gill, Ch. But corroboratius evidence is People v. French, U9 N. Y. 496,
estal)lishcd the fact in that ease. As 498, 23 N. E. Rep. 1058, prr Gray, J.

to improvident contracts inconsistent 4o The Florence, 88 Fed. Rep. 302,
with probability, see post, § 174 rt 304, per Coxe, D. J.

«"7- TRoifcrd v. Meyer, 93 N. Y. App.
43 Fry !i. Riersol, 166 Mo. 429, 66 Div. 615, 87 N. Y. Supp. 636, 639.

S. W. Rep. 171.
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she said she did not know— a low person, a blackguard; and that

thereupon all inquiry on his part ceased, and that he, in a temper of

romantic attachment, married the lady under those circumstances in

order to shield her from the scandal which would arise from her

pregnancy becoming known, and the birth of her child being made

public. It does appear to me that upon the mere statement of

that story, without more, it is so contrary to the mode in which man-

kind generally act,*^ that, although it is impossible to say that it can

not be true, it is not too much to say that it is in the highest degree

unlikely; and very strong corroboration would be required, or at all

events it would be necessary to see that those upon whose testimony

that story is to be accepted have always spoken with veracity and con-

sistency, and in a manner which shows that their recollection and their

accuracy of speech is entirely to be accepted. I will ask your lordships

to try the evidence by those tests."
*"

§ 33. Mere Suspicion. — " Suspicion cannot give probative force

to testimony which in itself is insufficient to establish or to justify an

inference of a particular fact." °'' " The sea of suspicion has no shore,

and the court that embarks upon it is without rudder or compass." °^

It may be the natural instinct of the mind to conclude that the

liquid in glasses set before customers at a bar was intoxicating, but in

the absence of any description of it as to color or otherwise it might well

be a matter of pure conjecture. ^^

Conclusion that a defendant infringed a patent cannot be based

upon suspicion and inference drawn from the fact that he occupied the

same office with another defendant who was conclusively proved to

have infringed. " One may occupy the same room, or, indeed, the same

bed, with an infringer, and yet not be guilty of infringement. In-

fringement is not contagious." °^ Nor in any case is the burden of

proof satisfied merely by showing a state of facts from which infringe-

ment may be conjectured."*

48 See post, § 171. 5 1 Boyd v. Glucklioh, (C. C. A.)

<« Gardner v. Gardner, 2 App. Gas. 116 Fed. Rep. 131, per Caldwell,

723, 730. See also State v. Maxwell, J.

117 Iowa 482, 91 N. W. Rep. 772. b2 People v. Owens, 148 N. Y. 648,

s» People V. Van Zlle, 143 N. Y. 372, 651, 43 N. E. Rep. 71.

373, 38 N. E. Rep. 380, per Andrews, es King v. Anderson, 90 Fed. Rep.

G. J. See also Seott v. Crerar, 11 500, 506, per Coxe, D. J.

Ont. 541, 551. o* Morgan Envelope Co. v. Albany
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§ 34. Mere Conjecture, Guess, or Surmise. — " Neither juries nor

courts are permitted to render verdicts or judgments upon guesses or

surmises " ^^ " It is not the habit of any courts of justice to yield

themselves up in matters of right to mere conjectures and possibili-

ties." °^ " A mere conjecture built upon a bare possibility will not

suflBce to transfer the money or property of one man to the possession

and profit of another." ^' " A proposition is not proved until the evi-

dence becomes inconsistent with the negative." °* It has often been

declared prejudicial error to instruct the jury directly or by implica-

tion that they may cast loose from the evidence, and guess or conjecture

that some event occurred as to which evidence is entirely wanting.*"

The mere fact that a plaintiff becomes nonsuit does not show, in an

action against him for malicious prosecution, that he did not honestly

believe that he had a cause of action when he instituted it. " A great

Tariety of reasons exist which may induce a plaintiff to become non-

suit, one of which may be that he has discovered or become con-

vinced that he has no case. This, however, is but a mere conjecture.

It is but one of a large number of sufficient reasons for such action.

It cannot even be said to be the common or ordinary reason that

induces a plaintiff to become nonsuit. In a particular ease it may or

Perforated Wrapping Paper Co., 40 Pa. St. 259, 17 Atl. Eep. 443; Baker
Fed. Rep. 577, 581. v. State, 47 Wis. Ill, 2 N. W. Rep.
=5YaggIe V. Allen, 24 N. Y. App. 110; The Nellie Flagg, 23 Fed. Rep.

Div. 594, 48 N. Y. Supp. 827. See 672.

also Love v. New Fairview Corp., 10 5c The Ship Henry Ewbank, 1 Sumn.
British Columbia 330, 341; Storey v. (U. S.) 400, 11 Fed. Caa. No. 6,376,

Veaeh, 22 U. C. C. P. 164, 176; Gray- per Mr. Justice Story,

stock V. Barnhart, 26 Ont. App. 545

;

bt Pauley r. Steam Gauge, etc., Co.,

Saunders v. Toronto, 26 Ont. App. 131 N. Y. 90, 100, 29 N. E. Rep. 999,
265 ; Garland v. Toronto, 23 Ont. App. per Finch, J.

238, 243; Russell v. Maine Cent. R. 58 Smith v. Lawrence, 98 Me. 92,

Co., 100 Me. 406, 61 Atl. Rep. 899; 56 Atl. Rep. 455, syllabus by the
Sun Ins. Co. v. Earle, 29 Mich. 406, court.

413; Minneapolis Sash, etc., Co. v. oo Menn v. State, (Wis. 1907) 112
Great Northern R. Co., 83 Minn. 370, N. W. Rep. 38, and cases there cited.

86 N. W. Rep. 451 ;
Horan v. Byrnes, It is proper to instruct a jury that

70 N. H. 531, 49 Atl. Rep. 5GS; Leh- they have no right to substitute a
man v. Oschmann, 89 N. Y. App. Div. fanciful hypothesis to .account for
620, 85 N. Y. Supp. 864; Matthias v. facts which are explained by direct
Matthias, 3 Jones L. (48 N. Car.) testimony. Card r. Fowler, 120 Mich.
132; Erie, etc., R. Co. v. Smith, 125 646, 79 N. W. Rep. 925.
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it may not be the true reason. Unconnected with other evidence, it is

pure conjecture." °°

Where two plaintiffs sued in trespass quare clausum, one of them

having the legal title, it was not proved that the other was in posses-

sion with him merely by evidence that both together ploughed and

removed crops, etc. It was just as consistent with the supposition that

the one permitted the other to crop with him on shares, as that there

had been any letting of the land."'

Positive evidence that the cause of a vessel's injury was her coming

in contact with the bottom in shallow water overcomes any theory

based on mere conjecture that she struck on an unknown rock or other

obstruction.^-

It is no evidence of revocation of a will that the seal thereto, con-

sisting of a disk of paper attached by mucilage, was not on the will

when found. It may have fallen off by having lost its power of

adhesion after a lapse of time, just as likely as to have been removed

intentionally."'

If a plaintiff has produced sufficient evidence to establish his case

he is not to be defeated upon mere surmise or conjecture. Lord Chief

Justice Kenyon said he remembered an instance, " bordering on the

ridiculous, where in an action on the game laws it was suggested that

the gun with which the defendant fired was not charged with shot,

but that the bird might have died in consequence of the fright; and

the jury having given a verdict for the defendant, the court refused to

grant a new trial."
"''

Evidence which only gives rise to suspicion or conjecture acquires

no additional weight from the neglect of the party affected by it to

take the witness stand and give an explanation.'"'

But a conclusion is not necessarily guesswork because it is derived

from gravely contradictory testimony.""

00 Cohn V. Saidel, 71 N. H. 558, 53 05 Somers v. McCready, 96 Md. 437,

Atl. Rep. 800, per Walker, J. 53 Atl. Rep. 1117; Shotwell v. Dixon,

01 Sutton V. Madre, 2 Jones L. (47 163 N. Y. 43, 57 N. E. Rep. 178. See

N. Car.) 320. also, as to necessity of prima facie

02 The Florence, 88 Fed. Rep. 302, case, post, § 565. Compare Slater v.

304. Merritt, 75 N. Y. 268, 272.

03 Stevens p. Stevens, 72 N. H. 360, 00 Bamford v. Pittsburg, etc., Trac-

56 Atl. Rep. 916. tion Co., 194 Pa. St. 17, 44 Atl. Rep.

«< Wilkinson v. Payne, 4 T. R. 468. 1068,
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§ 35. Conjecture as to Cause of Injury or Death.— " Where there

are two or more possible causes of an injury [or of death] for one or

more of which the defendant is not responsible, the plaintifE, in order

to recover, must show by evidence that the injury was wholly or partly

the result of that cause which would render the defendant liable.

If the evidence in the case leaves it just as probable that the injury was

the result of one cause as of the other, the plaintifE cannot recover." *'

Thus in an action by a servant against a master the jury should not

be permitted to guess, without proof, that the plaintiff's injury was

«' Grant v. Pennsylvania, etc.,

Canal, etc., Co., 133 N. Y. 657, 31 N.

E. Rep. 220, per cur. [citing Searles

V. Manhattan R. Co., 101 N. Y. 661,

5 N. E. Rep. 66, and Taylor v. Yonk-

ers, 105 N. Y. 202, 209, 11 N. E. Rep.

642]. See also Montreal Rolling Mills

Co. V. Corcoran, 26 Can. Sup. Ct. 595

;

Farmer v. Grand Trunk R. Co., 21

Ont. 299, 305; Badgerow v. Grand

Trunk R. Co., 19 Ont. 191; Wheelan

V. Chicago, etc., R. Co., 85 Iowa 167,

82 N. W. Rep. 119; Hughes v. Louis-

ville, etc., R. Co., (Ky. 1902) 67 S.

W. Rep. 984; Curtin v. Boston El. R.

Co., (Mass. 1907) 80 N. E. Rep. 522;

Baltimore, etc., B. Co. o. State, 101

Md. 359, 61 Atl. Rep. 189; Riley v.

New York, etc., R. Co., 90 Md. 53, 44

Atl. Rep. 994; Peppett v. Michigan

Cent. R. Co., 119 Mich. 640, 78 N. W.
Rep. 900; Olsen v. Montana Ore Pur-

chasing Co., (Mont. 1907) 89 Pac.

Rep. 731; Reynolds v. Burgess Sul-

phite Fibre Co., 73 N. H. 126, 59 Atl.

Rep. 615; Dame v. Laconia Car Co.

Works, 71 N. H. 407, 52 Atl. Rep.

864; Deschenes v. Concord, etc., R.

Co., 69 N. H. 285, 46 Atl. Rep. 407;

Reiss V. New York Steam Co., 128

N. Y. 103, 107, 28 N. E. Rop. 24;

Dobbins v. Brown, 119 N. Y. 188, 194,

23 N. E. Rep. 537; Olive v. Whitney
Marble Co., 103 N. Y. 292, 302, 8 N.

E. Rep. 552; Wells v. Chazy, 95 N. Y.

App. Div. 618, 88 N. Y. Supp. 54;

Webb V. Haynes, 75 N. Y. App. Div.

620, 78 N. Y. Supp. 95; Groarke v.

Laemmle, 56 N. Y. App. Div. 61, 67

N. Y. Supp. 409; Welle v. Celluloid

Co., 52 N. Y. App. Div. 522, 65 N. Y.

Supp. 370; Hanrahau v. Brooklyn El.

R. Co., 17 N. Y. App. Div. 588, 45

N. Y. Supp. 474; Yaggle v. Allen, 24

N. Y. App. Div. 594, 48 N. Y. Supp.

827 ; Trout ;;. Waynesburg, etc.. Turn-

pike Co., 216 Pa. St. 119, 64 Atl. Rep.

900; Morgan v. Pennsylvania R. Co.,

209 Pa. St. 25, 58 Atl. Rep. 116;

Savitz V. Lehigh, etc., R. Co., 199 Pa.

St. 218, 48 Atl. Rep. 987; Stringert v.

Ross Tp., 179 Pa. St. 614, 36 Atl. Rep.

345; Brunner v. Blaisdell, 170 Pa. St.

25, 32 Atl. Rep. 607; Tunney v. Car-

negie, 146 Pa. St. 618, 23 Atl. Rep.

207; Hazel v. People's Pass. R. Co.,

132 Pa. St. 96, 18 Atl. Rep. 1116;

Southern R. Co. v. Hall, 102 Va. 135,

45 S. E. Rep. S67; Norfolk, etc., R.

Co. J'. Poole, 100 Va. 148, 40 S. E.

Rep. 027; Chesapeake, etc., R. Co. v.

Sparrow, 98 Va. 630, 37 S. E. Rep.

302; Gardner r. Porter, (Wash. 1906)

88 Pac. Rep. 121; Sorenson v. Me-
nasha Paper, etc., Co., 56 Wis. 338,

14 N. W. Rep. 440; Moit v. Illinois

Cent. R. Co., 153 Fed. Rep. 356;

Leonard v. Miami Min. Co., (0. C.
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caused by the incompetency of a superior servant "' or by defendant's

neglect to provide suitable appliances for the work,"' instead of the

negligence of a fellow servant. In the case last cited, the court said:

" To allow the jury to infer, because of the testimony of a witness that

he had casually observed rotten ties in the roadbed, that this train,

rushing down this steep grade, beyond the control of its brakes and

with increasing momentum, would not have been wrecked except for

the presence of some rotten ties, would be to allow them to indulge in

very wild guesswork. A track safe for the ordinary operation of

trains might, and probably would be, inadequate to meet the strain

of a train running headlong down a steep grade, and it could not

reasonably be said, in the absence of some evidence that the roadbed

was actually unsafe for the operation of trains, that the proximate

cause of the accident was other than the loss of control of the train
"

by the negligence of the train crew, of which there was other competent

evidence.'"'

On the other hand, if the facts in evidence will sustain a verdict

that the defendant's negligence caused the injury complained of, the

plaintiff is not to be defeated by a conjecture that the injury might

have been due to some other cause.'^

§ 36. Surmising Negligence in Admiralty Cases.— In the case of

a libel to recover damages for a personal injury on the ground of

negligence, Judge Thomas said that the evidence "must be suffi-

ciently clear, distinct, and preponderating to convince the court, with-

out resort to conjectures or surmises, that the claimant was negligent.

When, after a careful study and consideration of the case, a judge

cannot state candidly that his reason is convinced by the weight of

evidence that the respondent, in some particular pointed out, has negli-

gently done, or omitted to do, some act, in breach of his duty, the

libelant has not fulfilled the burden resting upon him. Courts are

A.) 148 Fed. Rep. 827, 829, per Goff, 'o Wooden v. Western New York,

C. J.; Bell Tel. Co. v. Detharding, etc., R. Co., 147 N. Y. 508, 519, 42

(C. C. A.) 148 Fed. Rep. 371, 373. N. E. Rep. 199, per Gray, J.

«s Central R. Co. v. Keegan, 82 Fed. 'i Kern v. Snider, (C. C. A.) 145

Rep. 174, 176, 51 U. S. App. 489. Fed. Rep. 327; Weller v. Manhattan

09 Wooden v. Western New York, R. Co., 53 Hun (N. Y.) 372, 6 N. Y.

etc., R. Co., 147 N. Y. 508, 42 N. E. Supp. 320, affirmed 127 N. Y. 669, 28

Rep. 199. N. E. Rep. 255; The Alvena, 74 Fed.

FACTS— 5
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required to examine, compare, analyze, infer, weigh, and strike the

balance of probabilities, but they are not required to hazard opinions

that a person has done wrong, without the presentation of intelligible

and substantiated facts which tend to establish the accusation. A
question of fact may be refined to s»ch a degree that an accurate

solution is beyond any reliable intellectual process. At such point of

mystification, the court is justified in holding that the libelant has not

sustained the burden of proof ; that the domain of reasoning has been

passed, and that of pure surmise entered." '^

§ 37. Guessing Concerning Contributory Negligence. — In an

action against a railroad company for death by wrongful act, it

appeared that the body of the deceased was found on the railroad a

short distance from a permissive crossing, and blood marks at the

crossing indicated that he had been struck there. This was all the

evidence, and no witness saw the accident. The testimony further

showed that deceased had made an -engagement the previous evening

to go to a house near the railroad crossing, and that his habit was to go

first to his place of employment from which he might get to the place

of his appointment on the other side of the tracks, by either of two

routes, one of which would lead him to the tracks at the crossing,

while the other would require a walk of some little distance along the

tracks before reaching the crossing. The case was tried in a state

where the burden of proof of freedom from contributory negligence

rests upon the plaintiff." " If the deceased was walking the tracks

longitudinally, he was guilty of plain contributory negligence," said

the court, " and as the testimony was that he was in the habit of

using both ways, the jury could only guess which way he took on that

occasion. The plaintiffs, therefore, failed to show a case clear of con-

tributory negligence."'* In another case where a verdict was set

Rep. 252, 255. See also Guinea v. t4 Grant v. Philadelphia, etc., E.
Campbell, 22 Quebec Super. Ct. 257, Co., 215 Pa. St. 265, 64 Atl. Rep. 463.

259- Evidently if the burden of proof of
72 The Baron Innerdale, 93 Fed. contributory negligence had rested

Rep. 492. upon the defendant, the latter would
'3 As to conflicting doctrines on that have failed for the same reason. In

point, see 7 Am. and Eng. Eneyc. of support of the text see also Tyndale
Law (2d ed.) 453 et seq.; 5 Encyc. of v. Old Colony R. Co., 150 Mass. 503,
PI. and Pr. 1, 4. 31 N. E. Rep. 055.
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aside because plaintiff's exercise of due care was not proved, the court

said :
" Verdicts must stand upon evidence and not upon mere con-

jecture, however plausible, and if the situation be such that the plain-

tiff cannot furnish the requisite evidence, the misfortune is his."
''^

But the absence of any fault on the part of a plaintiff may be inferred

from circumstances; and the disposition of men to take care of

themselves and keep out of difficulty may properly be taken into

consideration.'*

§ 33. Conjecture in Accident Insurance Cases. — In accident

insurance cases the jury cannot be allowed to conjecture that the

cause of death was accidental in the face of uncontradicted and credible

evidence that death was caused by disease." " Mental speculation and

guesswork " will not support a verdict that death wa,s caused otherwise

than by voluntary exposure to unnecessary danger, where the latter

aspect of the evidence is not changed by any relevant fact.''

§ 39. Conjectural Estimates of Damage. — Speculations and con-

jectures of witnesses as to the amount of expected profits which a

party lost by reason of the unlawful acts of the other party, no facts

being stated from which a reasonably accurate estimate could be made,

were held insufficient to support a verdict. " Litigants cannot be

permitted to estimate the money out of the coffers of their opponents

in this reckless way." '°

In determining the amount of damage to a vessel by collision, esti-

mates of depreciation founded in speculative opinions of the probable

effect of a collision— such as that vessels sustain a damage that " will

show when they grow old "— where no such effect is known or dis-

cernible, and estimates of diminished value, founded as they sometimes

75 Babcoek v. Pitehburg R. Co., 140 also post, § 555, as to weight of in-

N. Y. 308, 311, 35 N. E. Rep. 596, per ferences from the instinct of self-

Earl, J. For other cases where the preservation.

evidence of freedom from contribu- ^t Travelers' Ins. Co. v. Selden, 78

tory negligence was only " food for Fed. Rep. 285, 288, 42 U. S. App. 253.

speculation," see Bond v. Smith, 113 '« Williams v. U. S. Mutual Ace.

N. Y. 378, 385, 21 N. E. Rep. 128; Assoc, 133 N. Y. 366, 371, 31 N. E.

Wright V. Boston, etc., R. Co., (N. H. Rep. 222.

1907 ) 65 Atl. Rep. 687. '» Central Coal, etc., Co. v. Hart-

'0 Johnson t\ Hudson River R. Co., man, (CCA.) Ill Fed. Rep. 96,

20 N. Y. 65, 71, per Denio, J. See 102, per Sanborn, C J.



68 DEGREE OF PROOF. [§§ 40-42

are upon the idea that although the vessel is as serviceable as she was

before, yet she will not sell for so much as she would before, are not

of sufficient reliability to warrant the taking of the money of one

party and awarding it to another.'"

§ 40. Conjecture as to Survivorship in Common Disaster. — Evi-

dence merely that two persons differing in age, sex, or physical con-

dition perished in a common disaster is not sufficient to prove that

either survived.'^ " We may guess, or imagine, or fancy," in such a

case, said Mr. Justice Wightman, "but the law of England requires

evidence." '^

§ 41. Proof Beyond Suspicion.— There is nothing which is

required to be proved beyond suspicion. " If there is anything, that

particular fact can never be proved at all, for suspicion may exist

wholly without evidence, in opposition to the most clear and cogent

proof, and may remain after even the last reasonable doubt is removed.

It may be founded upon the mere personal appearance of the party or

witnesses, upon something in their manner, real or imagined, or even

upon nothing except a suspicious temperament of the observer. It is

amenable to no rules, it perverts simple and harmless actions, and sees

mischief where none exists. To put such a standard before a jury is to

take away all measurement of or control over the volume of proof

required, and leave the verdict to an irresponsible and undiscoverable

impulse." *'

§ 42. Proof in Support of Interlocutory Motions. — In collateral

proceedings or matters of practice, where orders in the progress of

actions are applied for, judges frequently act upon facts stated upon

information and belief. " In such proceedings absolute certainty is

not expected; the evidence is sufficient if convincing and satisfactory,

is usually by affidavit, ex parte,^^ and is not subjected to the test of

80 Petty V. Merrill, 9 Blatclif. (U. 82 Underwood v Wing, 4 DeG. M. &

S.) 447, 19 Fed. Gas. No. 11,050, per Q. 633, 657.

Woodruff, C. J. 83 Lewis v. Merritt, 113 N. Y. 380,

siMiddeke v. Balder, 198 111. 590, 3;,0, 21 N. E. Rep. 141 {donatio caum
04 N. E. Rep. 1002, and cases thoro mortis), per Finch, ,T.

cited. See also Wigmore on Evidence, 84 Weight of ex parte affidavits, see

§ 2532. pout, chap. XVTT.
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cross-examination. All that is required is that the information fur-

nished by the affidavit shall be such that a person of reasonable pru-

dence would be willing to accept and act upon it. The mere averment,

however, of a fact upon information and belief, without more, is not

sufficient; but the sources of the information and the grounds of the

belief must be stated so that the judicial officer to whom the affidavit

is presented may judge whether the information and belief have a

proper basis to rest on; and if he is satisfied that they have, then the

affidavit is sufficient to invoke his jurisdiction and to be submitted to

his determination." *°

§ 43. Proof of Negative Facts.— It is not necessary nor, in gen-

eral, feasible for the party having the burden of proof to produce such

full and clear evidence of a negative fact as where proof of an affirm-

ative is required. Frequently a negative fact can be established only

by proving some affirmative fact or state of facts which is inconsistent

with the affirmative of the proposition to be negatived, and which,

therefore, raises a presumption that the negative is true. Any evi-

dence which creates a fair and reasonable presumption of the existence

of the negative is sufficient until overcome by some evidence to the

contrary, especially where the affirmative fact is peculiarly within the

knowledge of the opposite party so that he can easily prove it if neces-

sary to establish his contention.*"

§ 44. Requirement of More than Preponderance. — The strong

tendency of the later authorities is to hold that " a preponderance of

the evidence is all that is required in any civil case to sustain a verdict,

judgment, or decree," although on account of opposing presump-

tions *' or for other reasons ** it may require more evidence in some

cases than in others to satisfy the trier of facts that there is a pre-

ponderance.*" It was said by Judge Graves of Michigan that between

8=Buell V. Van Camp, 119 N. Y. 70, 23 Pac. Rep. 183), eapeoially where

160, 165, per Earl, J. See also Wal- the transaction is of ancient date,

cott V. Holcomb, 31 N. Y. 125, 129. Fisher v. Carter, 1 Wall. Jr. (C. C.)

86 Young V. Stephens, 9 Mich. 500, 9 Fed. Gas. No. 4,815 (at p. 119).

504, per Christianey, J. «' See swpra, § 28.

" Slight proofs make out a prima ss gee, for example, supra, § 32, and

facie case where a negative is to be infra, §§ 45-47, 54.

proved " (Russell v. McDowell, 83 Cal. "' The quotation in the text is from
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the rule which has always obtained in civil actions, and that universally

applied in trials for crime, no middle course sufficiently definite and

practical to be recognized and adopted seems to have been discovered;

and that judges in speaking of the degree of truth advanced or needed

on particular occasions have sometimes used qualifying words not

found in an exact statement of the rules above mentioned, but that

" this has been done generally, if not always, either to mark a proposi-

tion with judicial emphasis, or denote the amount of evidence given

or required in cases of discretion." "" But in numerous classes of eases

courts of chancery have required that the evidence shall be " clear,

strong, and convincing," or have used an equivalent phrase, studiously

avoiding the expression " preponderance of evidence," and sometimes,

indeed, demanding proof beyond a reasonable doubt: for example,

to prove an intention to abandon an easement ;
"^ to prove notice of an

unrecorded deed in order to defeat the title of a subsequent purchaser;'^

to prove that a deed found in the possession of the grantor had never-

theless been delivered ;
"^ to prove delivery of a gift not at any time

found in the absolute possession of the donee ;
^* to prove that a bill

Fiteh V. Vatter, 143 Mich. 568, 107

N. W. Rep. 106. See generally in

support of the text Sehmuok v. Hill,

(Neb. 1901) 96 N. W. Rep. 158;

Wylie V. Charlton, 43 Neb. 840, 62

N. W. Rep. 220; Stall v. Jonea, 47

Neb. 706, 66 N. W. Rep. 653; Roberge

V. Bonner, 185 N. Y. 265, 77 N. E.

Rep. 1023.

«o Aikin v. Week -rly, 19 Mich. 482,

502.

Judge Mount of the Supreme Court

of Washington haa expressed the opin-

ion that the distinction between the

quantum of proof necessary to raise

a reasonable doubt and that neces-

sary to constitute a " fair preponder-

ance " of the evidence is more fanciful

than real. " When evidence is suf-

ficient to raise a reasonable doubt, as

such doubt is usually defined and un-

derstood, it may also be said in a

sense to preponderate. The distinc-

tion, therefore, while it may be fruit-

ful of philosi _ hical and theoretical

discussion, is o* little practical value."

State V. Clark, 34 Wash. 485, 497, 76

Pae. Rep. 98.

91 Hennessy v. Murdock, 137 N. Y.

317, 326, 33 N. E. Rep. 330.

02 Flagg V. Mann, 2 Sumn. (U. S.)

486, 551, 9 Fed. Gas. No. 4,847; Kelly

V. New Brunswick R. Co., 33 N. Bruns.

310, 318. See also Hollywood v.

Waters, 6 Grant Ch. (U. C.) 329;

Robertson v. Wheeler, 162 111. 566,

580, 44 N. E. Rep. 870; M'Meohan
V. Griffing, 3 Pick. (Mass.) 149, 155.

The reason for the rule is that the

charge of purchasing with notice im-

putes it fraud to the purchaser. But
see infra, § 51, as to proof of fraud.

»3Vreeland v. Vreeland, 48 N. J.

Eq. 56, 21 Atl. Rep. 627.

»* Chambers r. McCreery, ( C. 0.

A.) 106 Fed. Rep. 367, 368.
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of sale "^ or a deed absolute on its face "" is a mortgage ; to establish a

parol trust;"' to establish a lost instrument by parol evidence of its

contents in order to found a right thereon ;
"^ to establish the right to

specific performance of parol contracts in general/" and especially of

such contracts concerning an interest in land ^"^ or oral contracts to

»B 4 Am. and Eng. Encyc. of Law
(2ded.) 566, 567. But see Seligmanv.

Ten Eyck, 74 Mich. 525, 42 N. W. Rep.

134.

98 Dexter v. Arnold, 3 Sumn. (U.

S.) 152, 7 Fed. Caa. No. 3,859; Me-

Micken v. Ontario Bank, 20 Can. Sup.

Ct. 548; Greenshielda v. Barnhart, 3

Grant Ch. (U. C.) 1; McElroy v.

Davis, 1 Manitoba 53; Gannon v.

Moles, 209 111. 180, 70 N. E. Rep. 689

;

McAnnulty v. feeiok, 59 Iowa 586, 13

N. W. Rep. 743; Hyatt v. Cochran,

37 Iowa 309, and cases cited; A. J.

Dwyer Pine Land Co. v. Whiteman,

92 Minn. 55, 99 N. W. Rep. 362.

»7 Moore v. Crawford, 130 U. S. 122,

9 U. S. Sup. Ct. Rep. 447; Neely v.

Boyd, (C. C. A.) 145 Fed. Rep. 172,

175; McManus v. McManus, 24 Grant

Ch. (U. C.) 118, 124; Emfinger v.

Emfinger, 137 Ala. 337, 34 So. Rep.

346; Mason v. Harkins, (Ark. 1907)

102 S. W. Rep. 228; Cline v. Cline,

204 111. 130, 68 N. E. Rep. 545; Brink-

man V. Sunken, 174 Mo. 709, 74 S.

W. Rep. 963; Dailey v. Dailey, 125

Mo. 96, 28 S. W. Rep. 330; Johnson

V. Quarles, 46 Mo. 423, 426; Krauth

V. Thiele, 45 N. J. Eq. 407, 18 Atl.

Rep. 351; Grouse v. Frothingham, 97

N. Y. 105; Taft v. Dimond, 16 R. I.

584, 18 Atl. Rep. 183.

98 Renner v. Columbia Bank, 9

Wheat. (U. S.) 581, 597; McCarn v.

Rundall, 111 Iowa 406, 82 N. W. Rep.

924; Edwards v. Noyes, 65 N. Y. 125;

Van Horn v. Munnell, 145 Pa. St. 497,

22 Atl. Rep. 985; Moses v. Trice, 21

Gratt. (Va.) 556; Ross V. Williamson,

14 Ont. 184; Bessey v. Bostwick, 13

Grant Ch. (U. C.) 279; Ee MeLeod,

23 Nova Scotia 154, 165. See also

Brown v. Capron, 24 Granl Ch. (U.

C.) 91, and supra, § 17.

The greater the value of the in-

strument, the stronger should be the

proof of its existence and contents;
" and where the instrument rises to

the dignity and importance of a muni-

ment of title, every principle of pub-

lic policy demands that the proof of

its former existence, its loss, and its

contents, should be strong and con-

clusive before the courts will establish

a title by parol testimony to prop-

erty which the law requires shall pass

only by deed or will." Thomas v.

Ribble, (Va. 1896) 24 S. E. Rep. 241.

Parol evidence to prove the destruc-

tion and contents of lost records

should be of the most satisfactory

character, for " in such eases the

temptation to fraud and perjury

would be very great, and the diffi-

culty, if not the impossibility, of a

conviction for perjury, and of rebut-

ting such evidence, would be an en-

couragement to an unscrupulous wit-

ness." Mays V. Moore, 13 Tex. 85,

88, per Lipscomb, J.

99 Dalzell V. Dueber Watch-Case

Mfg. Co., 149 U. S. 315, 13 U. S. Sup.

Ct. Rep. 886; Farley v. Hill, 150 U.

S. 572, 14 U. S. Sup. Ct. Rep. 186;

McCann v. iEtna Ins. Co., 3 Neb. 198;

Rockecharlie v. Rockecharlio, (Va.

1898) 29 S. E. Rep. 825.

100 Gould V. Hamilton, 5 Grant Ch.

(U. C.) 192, 195; Shipley v. Fink,
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devise property ;
^"^ to prove that the offspring of cohabitation

apparently matrimonial is not legitimate ;
^"^ to set aside a government

land patent on the ground of mistake ;
^"^ to impeach an oflBcer's

return of service of process ;
"* to falsify the statements in an officer's

certificate of acknowledgment ;
^"^ to controvert a certificate of resi-

dence issued to a Chinaman under the provisions of the Chinese

Exclusion Act; "" to establish a contract by a parent to pay for ser-

vices of an adult child living with him ;
^"^ to establish as against the

representatives of a deceased wife a parol gift by her to her hus-

band ;
^"^ to establish on behalf of a mortgagor that he did not receive

the amount stated in his mortgage and that the latter was usurious ;
^'"'

to annul a judgment or decree for fraud; ^'^ to prove that a probate

court's grant of administration is void for want of jurisdiction ;
^^^ and

in other cases considered in the following seetions.^^^ Wherever clear

and unequivocal evidence is required, this does not mean that it must

be undisputed. The practical operation of such a rule would be that no

contested claim could ever be established.^^'

It has been intimated that where an issue is tried in an action at

law upon which courts of equity habitually require clear, strong, and

102 Md. 219, 62 Atl. Rep. 360 (citing 43 N. E. Rep. 427, and cases there

26 Am. and Eng. Encyc. of Law (2d cited; 1 Am. and Eng. Eneyc. of Law
ed.) 131); Jones v. Patrick, 145 Fed. (2d ed.) 560.

Rep. 440, 442; Chicago, etc., R. Co. io« Jew Sing v. U. S., 97 Fed. Rep.

V. Chipps, 226 111. 584, 80 N. E. Rep. 583.

1069; Gibbs v. Whitwell, 164 Mo. ""Conway v. Cooney, 111 N. Y.

387, 64 S. W. Rep. 110. App. Div. 864, 98 N. Y. Supp. 171;
101 See infra, § 47. Matter of Milligan, 112 N. Y. App.
i02Adger v. Aekerman, (C. C. A.) Div. 373, 98 N. Y. Supp. 480. See

115 Fed. Rep. 124, 126, and eases cited also 21 Am. and Eng. Encyc. of Law
(mere preponderance insufficient). (2d ed.) 1061.

103 Thallmann v. Thomas, (C. C. los Wales v. Newbould, 9 Mich. 45,

A.) Ill Fed. Rep. 277, 282 (mere 89.

preponderance insufficient); Atty.- loo Morris v. Taylor, 22 N. J. Eq.

Gen. V. Garbutt, 5 Grant Ch. (U. C.) 438.

181. 110 Wood V. Davis, 108 Fed. Rep.
i04Loeb V. Waller, 110 Ala. 487, 18 130, 132.

So. Rep. 268, citing 22 Am. and Eng. m Boston, etc., R. Co. r. Hurd, (C.

Eneyc. of Law (1st ed.) 196. C. A.) 108 Fed. Rep. 116, 123.
106 Willis V. Baker, 75 Ohio St. 291, ns Sec infra, § 45 ct seq.

79 N. E. Rep. 466; Albany County us Bovington t'. Bevington, (Iowa
Sav. Bank v. McCarty, 149 N. Y. 71, 1907) 110 N. W. Rep. 840, 843.
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couvineing testimony, the party supporting the negative is entitled to

have the jury instructed " on the lines indicated " by the rule adopted

in equity cases.^^*

It has been held that the rule requiring " clear, strong, and convinc-

ing proof " in various classes of cases is a rule " to be observed upon

the trial of the action, and it does not apply to the intensity of proof

to be offered in the prosecution of a remedy ancillary to the real object

of the action. A party seeking an interlocutory injunction is not

required to establish his right vs^ith the same precision and certainty

that is required upon a final hearing." ^^°

§ 45. Cases Where One Party Controls the Evidence. — It is

" easy to fabricate or color testimony vi^hich lies almost wholly in the

control of the person producing it," ^^" and this is one of the reasons

assigned for the rule requiring proof beyond a reasonable doubt on

certain issues in patent infringement cases.^^' It is well known that

" a facile conscience may stretch itself like india-rubber " when a party

is testifying in his ovtm interest to oral admissions of a deceased per-

son.^^' Where the person by whom alone an interested witness can be

contradicted is dead, a degree of proof formally greater than a pre-

ponderance of evidence is probably not required, but the circumstance

affects the weight of the evidence and is proper for consideration in

determining on which side the preponderance of the evidence lies.^^"

1" Fitzpatrick v. Graham, (C. C. S. G. Marshall, 1 Has. & War. (P. E.

A.) 122 Fed. Rep. 401, 404, per La- Island) 316, 324, a ease of seizure for

combe, C. J. Contra, McAnnulty v. violation of a British shipping act,

Seick, 59 Iowa 586, 13 N. W. Rep. 743. the owner alleging that he was a

In Hyndman v. Montreal Ins. Co., natural born British subject by birth,

2 Has. & War. (P. E. Island) 132, even though his father had taken the

136, Judge Peters of the Supreme United States oath of allegiance.

Court said: "The cogency of the Judge Peters said: "My experience

evidence necessary to establish a fact has led me in eases like this, where

to be so and so must be precisely the the temptation to state what Is un-

same whether the inquiry is made in true is great, and the means of de-

ft court of law or equity, or any other tection and contradiction are difficult

tribunal." to be obtained, to assign no appreci-

115 Faison v. Hardy, 114 N. Car. 58, able weight to such testimony."

19 S.- E. Rep. 91, per MacRae, J., i" See infra, § 56.

citing 2 High Inj., § 1581. us Harbold v. Kuntz, 16 Pa. St.

ii« Young V. Wolfe, 120 Fed. Rep. 212, 214, per Coulter, J.

956, 959, per Coxe, C. J. See also "» Wylie v. Charlton, 43 Neb. 840,

post, § 97. In the Queen v. Schooner 62 N. W. Rep. 220, per Irvine, C,
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In a chancery ease where laches was set up as a defense and the

plaintiff alleged ignorance of his rights and of the wrongs committed

as an excuse. Chancellor Kent observed that " such an assertion is

easily made, and difiBcult to contradict; " "" and Judge Thayer, speak-

ing for the federal Circuit Court of Appeals, said that " the testimony

tending to show ignorance of the transaction in question, as an excuse

for the long years of delay, should be received and acted upon by a

chancellor with great caution." ^^^

In collision cases in admiralty courts "when all on one vessel are

lost, it is not too much to require that an account derived wholly from

the other shall be in its essential features consistent, rational, and

probable ; and that in so far as it involves serious departures from these

conditions, it should not be accepted, unless sustained by proof about

which there could be no mistake." ^^* Where a vessel is found to have

been in fault, in a collision which destroyed all the persons on the

other vessel who could give testimony as to the condition of the lights

on such other vessel, clear and satisfactory proof is required of the

absence of such lights, if the want of them is relied on as inculpating

such other vessel.^^'

§ 46. Claims Against Decedents' Estates.— " Public policy

requires that claims against the estates of the dead should be estab-

lished by very satisfactory evidence, and the courts should see to it

that such estates are fairly protected against unfounded and rapacious

raids," said the New York Court of Appeals."* "And it is right

now Dean of the Cornell University las The Steamship Java, 6 Ben. (U.

College of Law. See also MoMicken S.) 245, 13 Fed. Cas. No. 7,232 (at

V. Ontario Bank, 20 Can. Sup. Ot. 548, p. 381), per Blatehford, J.

586, and post, § 97. "4 Van Slooten v. Wheeler, 140 N.
120 Storrs v. Barker, 6 Johns. Ch. Y. 624, 633, 35 N. E. Rep. 583. To

(N. Y.) 166, 169. To the same point the same point see Kearney v. Mc-
see Foster v. Mansfield, etc., R. Co., Keon, 85 N. Y. 136, 140; In re Rala-

146 U. S. 88, 99; Halstead v. Grin- ton, 3 Nova Scotia 195, 197. "This
nan, 152 U. S. 412, 417. court is fully committed to the doe-

"1 Wetzel V. Minnesota R. Transfer trine that claims against the estate

Co., 65 Fed. Rep. 23, 27, 27 U. S. of a dead man cannot be sustained
App. 594. See also In re Baxter, ( C. upon' doubtful proof." Dougall v.

C. A.) 152 Fed. Rep. 137, 140. Dougall, 61 N. Y. App. Div. 282, 70
122 The Columbia, 27 Fed. Rep. 704, N. Y. Supp. 336, per Smith, J. See

711, per Brown, J. also Rowland v. Howard, 75 Hun (N.



§ 4:6] DEGREE OF PROOF. 75

that the estates of the dead should be narrowly watched," said Judge

Lumpkin of Georgia. " It is a most commendable vigilance, for they

are no doubt often plundered by spurious claims. Every man living

has a personal interest in this matter, for it is appointed unto all men
once to die." ^'^ When it further appears that a subsequent dealing

existed in which the pretended creditor was to some extent a debtor,

never once presenting his claims in reduction of his debt, the weight

of suspicion becomes very great, and justifies a demand for distinct

and definite proof, and the clearest indication of honesty and fair-

ness.^"®

Where there was abundant opportunity to commence a suit against

the decedent in his lifetime, and he was well able to pay and could

have spoken on his own behalf, but the plaintifE who was in need of

money all the time waited to bring his suit until the man with whom
he had the dealings could give no testimony, the Supreme Court of

New Brunswick said :
" In a case like this, where there are circum-

stances open to suspicion, with a law allowing plaintifE and defendant

to be witnesses in their own behalf, a jury ought to weigh most care-

fully all the facts, and feel well assured that the claim is an honest

one, before giving a verdict against the estate of a deceased person." ^^'

So the Louisiana Supreme Court said :
" A stale claim, pertinaciously

and long withheld from presentation or prosecution until he against

whom it is to be preferred has died, must be established with more than

reasonable certainty. An unfavorable presumption is created by the

delay. It can be removed only by peculiarly strong and exceptionally

conclusive testimony." ^^*

The rule requiring strict proof will not be relaxed in favor of a

Y.) 1, 26 N. y. Supp. 1018; Davis baum v. Heaney, 104 N. Y. App. Div.

V. Seaman, 64 Hun (N. Y.) 572, 19 412, 414, 93 N. Y. Supp. 640;

N. Y. Supp. 260; Ulrich v. Ulrioh, 60 Matter of Milligan, 112 N. Y. App.

N. Y. Super. Ct. 237, 17 N. Y. Supp. Div. 373, 98 N. Y. Supp. 480.

721 ; Sohou ». Blum, (Supm. Ct. App. 125 Belcher v. Grey, 16 Ga. 208,

Div.) 104 N. Y. Supp. 887; Stafford 212.

V. Brown, 104 N. Y. Supp. 801 (citing 120 Kearney v. McKeon, 85 N. Y.

the following eases: Matter of Mar- 136, 140, per Finch, J.

cellus, 165 N. Y. 70, 76, 58 N. E. Rep. 127 Graves v. Dunfield, 28 N. Bruns.

796; Conway v. Cooney, 111 App. Div. 143, 145, per Tuck, J. See also ag to

864, 869, 98 N. Y. Supp. 171 ; Lin- effect of laches, post, § 550.

den V. Thieriot, 105 N. Y. App. Div. 128 Bodenheimer v. Bodenheimer, 35

405, 406, 94 N. Y. Supp. 246) ; Wal- La. Ann. 1005.
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plaintiflE whose character and standing are such as to relieve him from

any suspicion of presenting an unfounded claim.^^°

But there is no rule of law that in the case of a conflict of evidence

there must be corroboration of the claimant to establish a claim

advanced against the estate of a deceased person. " The statement of

a living man is not to be disbelieved because there is no corroboration,

although in the necessary absence through death of one of the parties

to the transaction, it is natural that in considering the statement of

the survivor we should look for corroboration in support of it; but if

the evidence given by the living man brings conviction to the tribunal

which has to try the question, then there is no rule of law which pre-

vents that conviction being acted upon." ^^"

§ 47. Oral Contracts to Devise Property.— Alleged oral contracts

to devise property have become so frequent in recent years as to cause

alarm, and the courts have grown conservative as to the nature of the

evidence required to establish them to the detriment and disinherit-

ing of lawful heirs who otherwise would be entitled to the estate, and

in enforcing them by specific performance when established. " Such

contracts are easily fabricated and hard to disprove, because the sole

contracting party on one side is always dead when the question arises,"

said the New York Court of Appeals. " They are the natural resort

of unscrupulous persons who wish to despoil the estates of decedents.

. . While such contracts are sometimes enforced by the courts,

it is only when they have been established by evidence so strong and

clear as to leave no doubt and when the result of enforcing them would

not be inequitable or unjust. . . Such contracts are dangerous.

They threaten the security of estates, and throw doubt upon the power

of a man to do what he wills with his own. The savings of a lifetime

may be taken away from his heirs by the testimony of witnesses who

speak under the strongest bias and the greatest temptation, with all

the dangers which, as experience shows, surround such evidence." ''^

120 Forbes V. Chichester, (Supm. Ct. per Sir J. Hannen. Quoted with ap-

Gen. T.) 8 N. Y. Supp. 747. (See proval in Eastern Trust Co. v. Jack-

this ease on appeal, 125 N. Y. 769, 26 son, 3 N. Bruns. Eq. 180, 184. See

N. E. Rep. 914.) See also Keillor v. also Rawlinson v. Scholes, 79 L. T.

Charters, 23 N. Bruns. 493, 502 ; and N. S. 350 ; Re Blank Est., 5 Northwest

supra, § 17. Territory 230. Compare post, § 1187.

"o/re re Hodgson, 31 Oh. D. 177, "i Hamlin v. Stevens, 177 N. Y. 39,
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Some courts hold that such contracts and other transactions of a

similar nature cannot be established against the personal representa-

tives or heirs of a deceased person solely on the uncorroborated testi-

mony of interested witnesses.^*^

§ 48. Gifts Causa Mortis.— Speaking of evidence to establish a

donatio causa mortis. Lord Chelmsford said :
" So many opportuni-

ties, and such strong temptations, present themselves to unscrupulous

persons to pretend these deathbed donations, that there is always

danger of having an entirely fabricated case set up. And, without any

imputation of fraudulent contrivance, it is so easy to mistake the mean-

ing of persons languishing in a mortal illness, and, by a slight change

of words, to convert their expressions of intended benefit into an actual

gift of property, that no case of this description ought to prevail unless

it is supported by evidence of the clearest and most unequivocal

character." ^'^

" I should require not a mere general statement of the fact of a gift

having been made, but to be informed of the most minute particulars,"

said Lord St. Leonards: "the amount, how it was given, when,

69 N. E. Rep. 118, per Vann, J. Quoted 132 gee post, § 1187. Compare

with emphatic approval in Ide v. supra, § 46.

Brown, 178 N. Y. 26, 70 N. E. Eep. 133 Cosnahan v. Grice, 15 Moo. P. V.

101, per O'Brien, J. See also Croaa v. 215, 223, cited and approved in Hall

Cleary, 29 Ont. 542 ; Walker v. Bough- v. Hall, 20 Ont. 684, 689. See also

ner, 18 Ont. 448; McElvain v. MeBl- Blain v. Terryberry, 9 Grant Ch. (U.

vain, 171 Mo. 244, 71 S. W. Rep. 142; C.) 286, 289; McDonald v. McDonald,

Kinney 1;. Murray, 170 Mo. 674, 71 S. 33 Can. Sup. Gt. 145, 153; Eastern

W. Rep. 197; McTague v. Finnegan, Trust Co. v. Jackson, 3 N. Bruna. Eq.

54 N. J. Eq. 454, 35 Atl. Rep. 542; 180; Morris " Murphy, Newfound-

Eosseau v. Rouss, 180 N. Y. 116, 72 land [1884-1896] 295; Leahy v.

N. E. Rep. 916; Roberge v. Bonner, O'Keefe, Newfoundland [1884-1896]

185 N. Y. 265, 77 N. E. Rep. 1023; 527; Hassell v. Basket, 8 Bias. (U.S.)

Pattat V. Pattat, 93 N. Y. App. Div. 303, 11 Fed. Cas. Wo. 6,198 (at p.

102, 87 N. Y. Supp. 140. See also 790); Whalen v. Milholland, 89 Md.

Spencer v. Spencer, 26 R. I. 237, 58 199, 43 Atl. Rep. 45; Devlin v. Grenn-

Atl. Rep. 766; Richardson v. Orth, 40 wich Sav. Bank, 125 N. Y. 756, 26

Oregon 252, 66 Pac. Rep. 925, 69 Pae. N. E. Rep. 744; Grymes v. Hone, 49

Rep. 455; Maddiaon v. Alderson, 8 N. Y. 17, 23; Davis v. Davis, 104 N.

App. Caa. 467, 487. Aa to testimony Y. Supp. 824; Conaghan v. German

to declarations and admissions of de- Sav. Bank, 104 N. Y. Supp. 829; Mat-

ceased persons, see post, §§ 877, 1150. ter of Bailey, 111 N. Y. App. Div.
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where, ia whose presence, and in what condition of mind and body

the alleged donor was; in fact, all such particulars as might be

expected ia a fair transaction." ^^* Chancellor Spragge of Ontario

said that more evidence is required than is necessary to establish a gift

inter vivos.^^^

But the gift need not be proved " beyond suspicion." ^^°

§ 49. Keformation of Instruments— Presumption to Be Over-

come.— The very purpose of written instruments is to put the agree-

ment of the parties in a definite and permanent form, which will pre-

vent those difficulties which arise from the imperfections of human
memory,^'' or other human weaknesses more reprehensible.^^* A
written contract must be regarded as a solemn and deliberate admis-

sion as to what the terms of the contract actually were.^^° Like other

written admissions,^*" it is evidence of a very high character and will

be presumed to express the intention of the parties,^*^ and this pre-

sumption can be overcome only by cogent evidence.^''^

§ 50. Keformation of Instruments— Strong Proof Required.—
" There is no more undeniably sound, wholesome, and well-founded

rule of evidence in proceedings in equity than that written agreements

will not be varied or reformed on the ground of mistake or fraud,

except upon the most clear and positive proof that mistake or fraud

in reducing them to writiag was in fact committed," said Chief

909, 98 N. Y. Supp. 725 ; Citizens Sav. is* Thompson v. Hefferman, 4 Dr.

Bank v. Mitchell, 18 R. I. 739, 30 Atl. & War. 285.

Rep. 629, 14 Am. and Eng. Encyo. of iss Rg Murray, 9 Ont. App. 369, 379.

Law (2d ed.) 1067. See post, s o77. i^s See supra, § 41.

" Undoubtedly in such cases the is' See post, § 873 ct seq.

proof must be clear and convincing, '^s Weinhai-d i'. Summerville (Wash,
and strong and satisfactory." Lewis w. 1907) 89 Pao. Rep. 490, at p. 491,
Merritt, U3 N. Y. 386, 391, 21 N. E. per Root, J.

Rep. 141, which was an action at law. ia» Pope v. Hoopes, 84 Fed. Rep.'
" Such gifts afford tempting oppor- 927, 929, per Kirkpatriek, J.

tunities for fraud, and therefore the i*" See post, § 1178,
Roman law requires them to be exe- wi Nevins v. Dunlap, 33 N. Y. 676,
euted in the presence of five wit- 680.

nesses." Chaney v. Basket, 5 Fed. 142 See supra, § 32, and infnt,
Cas. No. 2,595, per Gresham, D. J. § 50. And see post, §§ 9S, 139.
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Justice Dixon of Wisconsin.^''''' And he said that although he might
" think it is probable " in the case before him that a mistake occurred,

yet he was not " well and clearly convinced from the parol proofs, as

against the presumption of correctness which the law attaches to the

instrument itself," so as to permit him to decide that a mistake was

made.

" We take the general doctrine to be," said Mr. Justice Miller of

the United States Supreme Court, " that when in a court of equity

it is proposed to set aside, to annul, or to correct a written instrument

for fraud or mistake in the execution of the instrument itself, the

testimony on which this is done must be clear, unequivocal, and con-

vincing, and that it cannot be done upon a bare preponderance of

evidence which leaves the issue in doubt." ^**

In many other jurisdictions, and in some of them with iterations

which make it difBcult to believe that the courts do not mean exactly

what they say, proof " beyond a reasonable doubt " has been expressly

required.^*° On the other hand, the Kew York Court of Appeals has

143 Lake v. Meaoham, 13 Wis. 355,

362. See also Meier v. Bell, 119 Wis.

482, 97 N. W. Rep. 186.

"4 Maxwell Land Grant Case, 121

U. S. 325, 381, 7 V. S. Sup. Ct. Rep.

1015, followed in U. S. v. Budd, 144

U. S. 154, 161, 12 U. S. Sup. Ct. Rep.

575; Nantahala Marble, etc., Co, v.

Thomas, 76 Fed. Rep. 59, 63. See

also Heame v. Marine Ins. Co., 20

Wall. (U. S.) 488, 490; Howland v.

Blake, 97 U. S. 624, 626; Pope v.

Hoopes, 84 Fed. Rep. 927; Hoover v.

Reilly, 2 Abb. (U. S.) 471, 12 Fed.

Cas. No. 6,677.

145 Canada.— Clarke v. Joselin, 16

Ont. 68, 78 ; Cotton v. Corby, 7 Grant

Ch. (U. C.) 50, 61; Livingstone v.

Acre, 15 Grant Ch. (U. C.) 610, 618;

Williams v. Felker, 7 Grant Ch. <U.

C.) 345, 349; Cornwall v. Halifax

Banking Co., 35 N. Bruns. 398; Car-

man v: Smith, 3 N. Bruns. Eq. 44,

47; Royal Ins. Co. v. Jones, 20 Nova,

Scotia 123, 127; Sylvester v. Porter,

11 Manitoba 98, 107. See also Domin-

ion Loan, etc.. Society v. Darling, 27

Grant Ch. (U. C.) 68, 73; Macdonald

V. Worthington, 7 Ont. App. 531, 562

(but evidence held sufScient in this

case)

.

California.— Cox v. Wooda, 67 Cal.

317, 7 Pac. Rep. 722.

Connecticut.— Bishop v. Clay F. &
M. Ins. Co., 49 Conn. 167.

Illinois.— Sutherland v. Suther-

land, 69 111. 481.

Maine.— Cross v. Bean, 81 Me. 525,

17 Atl, Rep. 710.

Maryland.— Keedy v. Nally, 63 Md.
311.

Massachusetts.— German American

Ins. Co. V. Davis, 131 Mass. 316;

Stockbridge Iron Co. v. Hudson Iron

Co., 102 Mass. 45, 107 Mass. 290,

317.

Missouri.— Bartlett v. Brown, 121

Mo. 353, 25 S. W. Rep. 1108.

New Jersey.— Whelen v. Osgoodby,

62 N. J. Eq. 571, 50 Atl. Rep. 692.
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declared that these are " apparently unconsidered expressions," and

that this extreme degree of proof should not be exacted.'-*'' At any

rate, the proof should be " clear and convincing " or " clear and satis-

factory," according to the phrase used in many cases ;
^" and the

expression " clear and satisfactory " means that it should be clear in

the sense that the evidence upon which reformation is based is not

ambiguous, equivocal, or contradictory, and should be perspicuous and

pointed to the issue under investigation, and satisfactory in the sense

that the source from which it comes is of such a credible nature that

the court and jury, as men of ordinary intelligence, discretion, and

caution, may repose confidence in it.^*^ It is frequently said that a

preponderance of evidence is not sufficient.^*"

Termessee.— Clack v. Hadley,

(Tenn. Ch. 1901) 64 S. W. Rep.

403.

Texas.— Waco Tap R. Co. v. Shir-

ley, 45 Tex. 355.

Vermont.— Abbott v. Flint, 78 Vt.

274, 62 Atl. Rep. 721 (evidence held

sufficient in this ease).

Virginia.— Fudge v. Payne, 86 Va.

303, 10 S. E. Rep. 7.

West Virginia.— Jarrell v. Jarrell,

27 W. Va. 743; Koen v. Kerns, 47

W. Va. 575, 35 S. E. Rep. 902.

"» Southard v. Curley, 134 N. Y.

148, 155, 31 N. E. Rep. 330, 30 Am.
St. Rep. 642, per Parker, J.; Follett,

C. J., dissenting. See also Miller v.

Morris, 123 Ala. 164, 27 So. Rep. 401.

The ruling in New York above cited

was disapproved in McGuigan IK

Gaines, 71 Ark. 614, 77 S. W. Rep. 52.

147 Christopher, etc., St. R. Co. v.

Twenty-third St. R. Co., 149 N. Y. 5S,

43 N. E. Rep. 538, citing numerous
cases; Southard v. Curley, 134 N. Y.

148, 155, 31 N. E. Rep. 330, 30 Am.
St. Rep. 642; Albro v. Gowland, 98

N. Y. App. Div. 474, 90 N. Y. Supp.

796; Drachler v. Poote, 88 N. Y. App.
Div. 270, 84 N. Y. Supp. 977;

Dougherty v. Lion F. Ins. Co., (Supm.

Ct. Spec. T.) 41 Misc. (N. Y.) 285,

84 N. Y. Supp. 10, and cases cited;

Graham v. Carnegie Steel Co., (Pa.

1907) 66 Atl. Rep. 103; Highlands v.

Philadelphia, etc., R. Co., 209 Pa. St.

286, 58 Atl. Rep. 560 (but evidence

held sufficient in this case) ; Sylvius

V. Kosek, 117 Pa. St. 67, 11 Atl. Rep.

392; Pancake v. Cauffman, 114 Pa.

St. 113, 7 Atl. Rep. 67; Baldwin )'.

National Hedge, etc., Co., 73 Fed. Rep.

574, 39 U. S. App. 162; Fulton v.

Colwell, 110 Fed. Rep. 54, 57; Hynd-
man v. Montreal Ins. Co., 2 Prince

Edward Island 132, 136.

148 American Freehold Land Mortg.

Co. V. Pace, 23 Tex. Civ. App. 222, 56

S. W. Rep. 377.

i4» Arkansas Mut. F. Ins. Co. v.

Witham, (Ark. 1907) 101 S. W. Rep.

721; 8mith )-. Rust, 112 Til. App. 84,

90; Fritz v. Fritz, 94 Minn. 264, 102

N. W. Rep. 70.') ; Anderson r. Ander-
son Food Co., 66 N. J. Eq. 209, 57

Atl. Rep. 495. Cimira, Fitch r. Vnt-

ter, 143 Mich. 568, 107 N. W. Rep.

106, holding preponderance sufficient.

See also Coggins r. Carey, (Md.
1907 ) 66 Atl. Rep. 673.
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But the most stringent of rules does not demand that because one

of the parties to the instrument denies that there is any mistake in it,

the court must stay its hand.^'"

§ 51. Charge of Fraud. — Fraud is so multifarious and involves

so many degrees of moral guilt, that, according to the better opinion,

a higher degree of proof is not required tlian in ordinary civil cases,

after making due allowance for the presumption of honesty.^"^ In

describing the degree of proof necessary to establish a charge of fraud,

courts are somewhat addicted to the practice of using phrases implying

a higher degree than a mere preponderance.^'^ Thus the Supreme

Court of Mississippi said :
" Fraud is not a thing to be lightly charged,

and most emphatically is not a thing to be lightly established. The

stigma which follows from it is not one to be placed upon parties

unless the evidence measures squarely up to the requirements of the

rule of satisfying a court clearly and convincingly of the truth of the

fraud." ^^^ Mr. Justice Story said that in order to prove a charge of

fraud and conspiracy committed by a dead man— " to make men sin

in their graves"— the proof must be beyond reasonable doubt.^'^*

But in a case where it was held to be erroneous to instruct a jury that

proof of fraud " must be clear and conclusive," the court said :
" It

is not to be denied that such language has been frequently used by

courts, and when used by them it expresses an idea which means no

150 Clarke v. Joselin, 16 Ont. 68, Am. and Eng. Encyc. of Law (2d ed.)

78, per Street, J.; Baldwin v. National 201.

Hedge, etc., Co., 73 Fed. Rep. 574, 39 "2 See Schroeder v. Walsh, 120 111.

U. S. App. 162; Devereux v. Sun Fire 403, 11 N. E. Rep. 70; Root v. Borst,

Office, 51 Hun (N. Y.) 147, 4 N. Y. 142 N. Y. 62, 67, 36 N. E. Rep. 814;

Supp. 655, 659. But see Bobb v. Bobb, F. Dohmen Co. v. Niagara F. Ins. Co.,

7 Mo. App. 501, 504. 90 Wis. 38, 71 N. W. Rep. 69; Hueh-

1" Strader v. Mullane, 17 Ohio St. berger v. Home F. Ins. Co., 5 Biss.

624. See also Adams v. Thornton, 78 (U. S.) 106; Baldwin v. National

Ala. 489, citing numerous cases; Hedge, etc., Co., 73 Fed. Rep. 574,

Kingman v. Reinemer, 166 111. 208, 584, 39 U. S. App. 162.

46 N. E. Rep. 786; Orient Ins. Co. iss Locke v. Friedman, etc., Co.,

V. Weaver, 22 111. App. 122; Freund (Miss. 1907) 43 So. Rep. 673, per

V. Paten, (C. PI. Gen. T.) 10 Abb. N. Whitfield, C. J.

Cas. (N. Y.) 311; Harding v. Long, is* Gould v. Gould, 3 Story (U. S.)

103 N. Car. 1, 9 S. E. Rep. 445, 14 516, 10 Fed. Cas. No. 5,637.

FACTS— 6
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more than that the proof must be such as to create belief and not

merely suspicion." ^'^

In regard to the weight of the presumption of innocence of fraud,

Chief Justice Black of Pennsylvania said :
" The frequency of fraud

upon creditors, the supposed difficulty of detection, the powerful

motives which tempt an insolvent man to commit it, and the plausible

casuistry with which it is sometimes reconciled to the consciences even

of persons whose previous, lives have been without reproach— these

are the considerations which prevent us from classing it among the

grossly improbable violations of moral duty." ^^^

§ 52. Mere Suspicion of Fraud. — " Astute as courts should be in

the detection of fraud, they are not justified in iiading it on grounds

which show no more than its possible existence. When the acts of

parties admit of a reasonable interpretation in favor of honesty and

fair dealing, they should receive it." ^'^ In a suit to set aside a

fraudulent conveyance " tangible facts must be proved, from which a

legitimate inference of a fraudulent intent can be drawn. It is not

enough to create a suspicion of wrong, nor should a jury be permitted

to guess at the truth." "^ " A mere conjecture, surmise, or specula-

tion is not enough " to prove knowledge on the part of the grantee in

an alleged fraudulent conveyance, that the grantor had a fraudulent

intent.^"*" " A judge's eye should be quick to discover fraud where it

exists, and when discovered he should be resolute in exerting all the

powers of the law against it, but he should also be careful not to be

misled by false appearances, created by a subtle craft or ingenious

surmises." i"" Fraud may be inferred from facts and circumstances,

but when these facts are susceptible of a natural and probable explana-

tion consistently with the good faith and honesty of the parties they

IBS Watkins v. Wallace, 19 Mich. 57, ms Jaeger v. Kelley, 52 N. Y. 274,

77, per Campbell, J. 276, per Church, C. J.; Gage v. Burns,
iBoKalne v. Weigley, 22 Pa. St. (Neb. 1907) 111 N. W. Rep. 791;

l'^9. Jacobs V. Van Sickle, (C. C. A.) 127
157 Muirheid v. Smith, 35 N. J. Eq. Fed. Rep. 62, G7.

303, 309, per Knapp, J., speaking for ibo Shotwell r. Dixon, 163 N. Y.
the Court of Errors and Appeals; Mo- 43, 67 N. E. Rop. 178.

Carthy v. Scanlon, 176 Pa. St. 262, i<io Jewett v. Bowm.nn, 29 N. J. Eq.
35 Atl. Rep. 189. 187, per Van Fleet, V. C.
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do not prove fraud, and the legal conclusion then is in favor of

innoeence.^"^

§ 53. Suspicion of Fraud— Mr. Justice Grier's Prophylactic

Instruction. — In a case where a will was contested on the ground that

it was fabricated, but the jury rendered a verdict in favor of the

will, Mr. Justice Grier addressed the jury as follows: "You must

remember that the burden of proof is on the party who alleges fraud.

That fraud, though proved by circumstances, can never be presumed,

for fraud is a crime. It is not enough to show suspicious circumstances.

Suspicion is not proof. It does not require a great deal of ingenuity

to cast suspicion of fraud upon any transaction. There is a very great

and sometimes grievous error into which not only the public mind,

but that of jurors and judges too, are apt to fall; and which leads to

false judgments, and sometimes to great oppression. I would, there-

fore, specially call the attention of the jury to it, and caution them to

beware of it. It is this : The law abhors fraud. Every honest mind

hates it, and even those who practice it themselves will join in the

denunciation of it. It makes them feel virtuous for the time, and

they are the most ready, from the arguments of conscience, from judg-

ing of others by themselves, to believe it true, and inveigh most loudly

against it. When the clamor of fraud is raised in a community, or

when it is confidently charged by counsel in a court, we are prone to

see all facts through a false medium, which magnifies the importance

of every fact upon which suspicion of fraud may be raised, and ignores

the plainest inference against it. In the midst of our virtuous indigna-

tion against fraud, we first assume it has been committed, and then

seek for arguments to confirm, not our judgments, but our prejudice.

' Trifles, light as air,' then become ' strong as proofs of holy writ.'

Circumstances which to an unprejudiced mind are just as compatible

with innocence as guilt, which at best could only raise a suspicion,

are set down as conclusive evidence of crime. Those who sit in judg-

ment over men's rights, whether as courts or jurors, should beware of

this natural wealmess to which we are almost all of us subject. "We all

fancy ourselves wiser than perhaps others are willing to give us credit

for. This feeling is gratified by what we believe to be superior sagacity.

i«i G»rrow v. Davis, 10 Fed. Cas. No. 5,257 ; Touey v. McGehee, 38 Ark.

419, 427; Jaeger v. Kelley, 52 N. Y. 274, 276.
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Eogues may be cunning, but they can't deceive us. Under this satis-

factory belief, we become over-astute, and often see that which is not

to be seen. We suiler our imaginations to take the rein from our

judgments, and rush headlong in this chase after the fox called fraud.

Circumstances which should avail for the proof of fraud are such only

as are inconsistent with a contrary view of the transaction, and lead

irresistibly to that conclusion." "^

§ 54. Charge of Crime in Civil Suit. — It is now settled by the

great current of the authorities in this country that where a criminal

act is alleged in a civil suit— in a suit that is civil not in form merely,

but in its nature and purpose— proof of the criminal act beyond a

reasonable doubt is not required to warrant a verdict or decision in

favor of the party who makes the allegation, and a preponderance of

the evidence is deemed sufficient.^"^ Chief Justice Cameron of Ontario

arguing in favor of the same view said :
" To hold, in a civil action

where the defendant's liability flows from an act which involved a

felony or other criminal offense, a greater degree of certainty is neces-

sary than would be required where crime had not been committed, is

to place the greater wrongdoer in a position of greater security, and

to deprive the person wronged of the right that would be accorded to

him against a less criminal defendant. Against the proposition that

there can be such a distinction favorable to the criminal, common sense

and natural justice revolt." ^"^ " There should, however, be testimony

102 Turner ?;. Hand, 3 Wall. Jr. (C. cient." Harrigan i\ Gilchrist, 121

C.) 88, 112, 24 Fed. Cas. No. 14,257 Wis. 127, Of) >J. W. Rep. 909.

(at p. 362). Contra, in respect of some charges

i»3 U. S. V. Shapleigh, 54 Fed. Rep. of crime in a few states, Merk v. Gelz-

126, 134, 12 U. S. App. 26, and numer- haeusor, 50 Cal. 631; Williams v.

ous cases there cited; Atlanta Journal Dickenson, 28 Fla. 90, 9 So. Rep. 847;

V. Mayson, 92 Ga. 640, 18 S. E. Rep. People r. Sullivan, 218 111. 419, 75

1010, citing numerous cases; Sehmuok N. E. Rep. 1005. 1011; Fowler r. Wal-

V. Hill, (Neb. 1901) 96 N. W. Rep. l.noe, 1:11 Ind. 347, 31 N. E. Rep. 53;

158; Kurz t). Doerr, 180 N. Y. 88, 72 Eurckhalter r. Coward, 10 S. Car.

N. E. Rop. 926; Dean v. Raplee, 145 435 (justification of slanderous charge

N. Y. 319, 39 N. E. Rop. 952 (civil of crime).

action for rape). "The proof is re- i«*U. S. Express Co. t\ Donohoe,

quired to be clear and satisfactory, 14 Out. 333, 352. Ros;\ J., dissented,

though a preponderaneo of the evi- and Gait, J., expressed no opinion on
dence, if it meets that test, is sulTl- t1ip poiiit.
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ol sufficient weight and character to satisfy the court or jury that a

crime has been committed. There should be no guessing at it." ^*°

In New York it is settled that where a party in a civil action is

charged with the commission of an act constituting a crime the pre-

sumption of innocence does not obtain, and the court may properly

refuse to instruct the jury that the party is presumed to be innocent

until he is proved guilty.^""

But generally courts hold that the party is entitled to have the pre-

sumption weighed in his favor and that his opponent is required to

overcome it by evidence.^*" The presumption is strong in proportion

to the heinousness of the oSense.^"* Thus, the proof must be stronger

to support a charge of wilful and malicious burning of buildings than

one of negligent burning merely; for there are more careless persons

than there are malicious ones.^"" In a case where a person was charged

with the fraudulent suppression of a will. Sir John Nicholl said that

" when a party imputes such iniquitous conduct, he must be prepared

to support his case by clear and indisputable evidence." ""

§ 55. Evidence to Exonerate from Responsibility in Collision

Gases.— In collision cases in admiralty courts " where fault on the

part of one vessel is established by uncontradicted testimony, and such

fault is, of itself, sufficient to account for the disaster, it is not

enough for such vessel to raise a doubt with regard to the management

of the other vessel. There is some presumption at least adverse to its

claim, and any reasonable doubt with regard to the propriety of the

conduct of such other vessel should be resolved in its favor." "^

iss Baird v. Abbey, 73 Mich. 347, Bliss, 35 Vt. 326, 328. See also Arm-

41 N. W. Rep. 272, per Morse, J. See strong v. Gage, 25 Grant Ch. ( U. C.)

also Palmer v. Baird, 29 N. Bruns. 42, 1, 36; The Rowena, Young (Nova

62. Scotia) 255, 259.

leo Kurz v. Doerr, 180 N. Y. 88, 72 iss Continental Ins. Co. v. Jach-

N. E. Rep. 926. Compare Hoffman v. nichen, 110 Ind. 59, 63, 10 N. E. Rep.

Hoffman, 6 N. Y. App. Div. 84, 39 636. See also Rosenberg v. Jett, 72

N. Y. Supp. 494, per Pratt, J. See Fed. Rep. 90, 92.

also Grant v. Riley, 15 N. Y. App. ie9 Knowles v. Scribner, 57 Me. 495,

Div. 190, 44 N. Y. Supp. 238. 497. See also Decker v. Somerset

16T Somerset County Mut. F. Ins. Mut. F. Ina. Co., 66 Me. 406, 408.

Co. V. Usaw, 112 Pa. St. 80, 4 Atl. "o Huble v. Clark, 1 Hag. Ecc. 115.

Rep. 355; Sparta r. Lewis, 91 Tenn. "i The City of New York, 147 U. S.

370, 23 S. W. Rep. 182; Bradish v. 72, 85, 13 U. S. Sup. Ct. 211, per
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§ 56. Defense of " Prior Use," etc., in Patent Suits. — In a suit

for infringement of a patent where the court had to deal with certain

unpatented devices, claimed to be complete anticipations of the plain-

tiff's patent, the existence and use of wMch were proved only by oral

testimony, Mr. Justice Brown said :
" In view of the unsatisfactory

character of such testimony, arising from the forgetfulness of wit-

nesses, their liability to mistakes, their proneness to recollect things

as the party calling them would have them recollect them, aside from

the temptation to actual perjury, courts have not only imposed upon
defendants the burden of proving such devices, but have required that

the proof shall be clear, satisfactory, and beyond a reasonable

doubt." "^ In a subsequent case it was said that " granting the wit-

nesses to be of the highest character, and never so conscientious in

their desire to tell only the truth, the possibility of their being mis-

taken as to the exact device used, which, though bearing a general

resemblance to the one patented, may differ from it in the very par-

ticular which makes it patentable, is such as to render oral testimony

peculiarly imtiustworthy." ^"^ The requirement of proof beyond a

reasonable doubt has been laid down in a great number of cases in

respect of the defense of prior use,^'* anticipation, or prior inven-

Brown, J. See also The William are cited in the general list in the

Chisholm, (C. C. A.) 153 Fed. Rep. next note.

704, 713, citing numerous cages; The As to defense of "public use or on

Tarpon, 132 Fed. Rep. 277, 280; The sale" under the latter part of the

Saalc, 59 Fed. Rep. 716, 719. section, some cases hold that it must
i'-! Barbed Wire Patent, 143 U. S. be proved beyond reasonable doubt.

275, 284, 12 U. S. Sup. Ct. Rep. 443, Bradley r. Eecles, 138 Fed. Rep. 911,

450. 915 (proved); Anderson r. Monroe,
i73Deering v. Winona Harvester 58 Fed. Rep. 401, 17 U. S. App. 195

Works, 155 U. S. 286, 301, 15 U. S. (proved); Graham v. McCormick, 11

Sup. Ct. Rep. 118 (proof beyond rea- Fed. Rep. 859, 863. See also Camp-
sonable doubt required). " The reason bell v. New York, 47 Fed. Rep. 515,

for the rule is obvious. It is so easy 517 (proved), and cases cited in

to fabricate or color testimony which Bryce Bros. Co. r. Seneca Glass Co.,

lies almost wholly in the control of the 140 Fed. Rep. 101, 173. Others seem
person producing it," etc. Young v. to require only that the proof be

Wolfe, 120 Fed. Rep. 950, 959, per clear and convincing. American
Coxe, C. J. Featherbone Co. i\ ^^•arrcn Feather-

iTi Cases where prior use under the bone Co., (C. C. A.) 141 Fed. Rep.
first part of U. S. Rev. Stat., § 4886, 655, 659 (proved) ; Smith, etc., Mfg.

5 Fed. Stat. Annot. 421, was alleged Co. v. Sprague, 123 U. S. 249, 264,
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tion."" In a patent infringement suit in the United States Circuit

8 U. S. Sup. Ct. Eep. 122, per Mat-

thews, J.; Lay v. Indianapolis Brush,

etc., Mfg. Co., (C. C. A.) 120 Fed.

Rep. 831 (proved). See also Ide v.

Trorlioht, etc.. Carpet Co., (C. C. A.)

115 Fed. Rep. 137, 144 (not proved),

and cases citea in Bryce Bros. Co. v.

Seneca Glass Co., 140 Fed. Rep. 161,

173 (not proved) ; Thomson-Houston

Electric Co. v. Lorain Steel Co., 110

Fed. Rep. 654. The defense was

proved in Covert v. Covert, 106 Fed.

Rep. 183, 185; Delemater v. Heath, 58

Fed. Rep. 414, 20 U. S. App. 14;

U. S. Electric Lighting Co. v. Edison

Lamp Co., 51 Fed. Rep. 24; Root v.

Third Ave. R. Co., 37 Fed. Rep. 673.

It was not proved in Sinclair v.

Backus, 4 Fed. Rep. 539.

It has been suggested, however, that

the apparent conflict may be recon-

ciled to some extent, upon the proposi-

tion that the burden is upon the de-

fendant, asserting prior use, to prove

it beyond reasonable doubt, but, when

he has done so, the burden is then

upon the patentee to show by proofs

" full, unequivocal, and convincing,"

that such prior use was for the pur-

pose of experimentation. Bryce Bros.

Co. V. Seneca Glass Co., 140 Fed. Rep.

161, 173, per Dayton, D. J.

A party having the burden of proof

in any case must overcome inherent

improbabilities in his contention (see

supra, § 32), and in this behalf it is

deemed improbable that an experi-

enced inventor would thus throw

away the fruits of his invention. Ses-

sions V. Gould, 60 Fed. Rep. 753, 755.

wscantrell v. Wallick, 117 U. S.

689, 696, 6 U. S. Sup. Ct. Rep. 970;

Standard Sanitary Mfg. Co. v. J. L.

Mott Iron Works, 152 Fed. Rep. 635,

640; American Salesbook Co. v. Car-

ter-Crume Co., 145 Fed. Rep. 939, 942;

Bradley v. Eccles, (C. C. A.) 144 Fed.

Rep. 90; Koerner v. Deuther, 143 Fed.

Eep. 544, 548; Kelley v. Diamond

Drill, etc., Co., 142 Fed. Rep. 868;

Charmbury v. Walden, 141 Fed. Rep.

373, 377; Killeen v. Buffalo Furnace

Co., 140 Fed. Rep. 33, 36; Keasbey,

etc., Co. V. Philip Carey Mfg. Co., 139

Fed. Rep. 571, 577; Bonsall v. Hamil-

ton-Noyes Co., 139 Fed. Rep. 403, 404

;

Atwood-Morrison Co. v. Sipp Electric,

etc., Co., 136 Fed. Rep. 859,. 861; Rum-
ford Chemical Works v. New York
Baking Powder Co., (C. C. A.) 134

Fed. Rep. 385, 389; Warren Feather-

bone Co. V. American Featherbone Co.,

133 Fed. Rep. 304, 307; Albright v.

Langfeld, 131 Fed. Rep. 473, 476;

Arrott V. Standard Sanitary Mfg. Co.,

131 Fed. Rep. 457, 458; Timolat v.

Philadelphia Pneumatic Tool Co., 131

Fed. Rep. 257, 263; Merrimac Mat-

tress Mfg. Co. V. Brown, 122 Fed. Rep.

87, 89 ; Young v. Wolfe, 120 Fed. Rep.

956, 959; Durfee v. Bawo, 118 Fed.

Rep. 853, 859; Emerson Electric Mfg.

Co. V. Van Nort Bros. Electric Co.,

116 Fed. Rep. 974, 980; National Hol-

low Brake-Beam Co. v. Interchange-

able Brake-Beam Co., (C. C. A.) 106

Fed. Rep. 693, 703 ; Brown v. Zaubitz,

105 Fed. Rep. 242; Williams Patent

Crusher, etc., Co. v. St. Louis Pul-

verizer Co., 104 Fed. Rep. 795, 801;

Acme Flexible Clasp Co. v. Gary Mfg.

Co., (C. C. A.) 101 Fed. Rep. 269;

Lein v. Myers, 97 Fed. Rep. 607;

Badische Anilin, etc., Fabrik v. Kalle,

94 Fed. Rep. 163, 166; McEwan Bros.

Co. V. McEwan, 91 Fed. Rep. 787, 791;

Nelson v. Farmer Type-Founding Co.,

91 Fed. Rep. 418, 421; Bowers V.
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Court, Judge Coxe said that the defense of prior use " must be estab-

San Francisco Bridge Co., 91 Fed. 24 Fed. Rep. 855, 858; Jennings v.

Kep. 408, 409; Wirt V. Farrelly, 84 ICibbe, 24 Fed. Rep. 697, 698; Ameri-

Fed. Rep. 892, 893; Universal Wind- can Bell Telephone Co. v. People's

ing Co. V. Willimantic Linen Co., 82 Telephone Co., 22 Fed. Rep. 309, 313;

Fed. Rep. 228, 236; New York Filter Thayer v. Hart, 20 Fed. Rep. 693;

ivifg. Co. V. Niagara Falls Waterworks Worswick Mfg. Co. v. Buffalo, 20 Fed.

Co., 77 Fed. Rep. 900, 905; Standard Rep. 126, 128; Green v. French, 11

Cartridge Co. v. Peters Cartridge Co., Fed. Rep. 591, 594; U. S. Stamping

69 Fed. Rep. 408, 410; Singer Mfg. Co. v. Jewett, 7 Fed. Rep. 869, 872;

Co. V. Schenck, 68 Fed. Rep. 191, 193; Washburn, etc., Mfg. Co. v. Haish, 4

Wickesf. Lockwood, 65 Fed. Rep. 610; Fed. Rep. 900, 904; Washburn v.

Simmons v. Standard Oil Co., 62 Fed. Gould, 3 Story (U. S.) 122, 142, 29

Rep. 928, 930; Tatum v. Eby, 60 Fed. Fed. Cas. No. 17,214; Campbell v.

Rep. 408, 409; Oval Wood Dish Co. James, 17 Blatchf. (U. S.) 42, 4 Fed.

V. Sandy Creek Wood Mfg. Co., 60 Cas. No. 2,361 (at p. 1169); Crouch

Fed. Rep. 285, 288; Converse v. Mat- v. Speer, 1 B. & A. Pat. Cas. 14.), 6

thews, 58 Fed. Rep. 246, 248 ; Edison Fed. Caa. No. 3,438 ; McMillin v. Bar-

Electrio Light Co. v. Electric Mfg. clay, 4 Brews. (Pa.) 275, 16 Fed.

Co., 57 Fed. Rep. 616, 618; Stonemetz Cas. No. 8,902 (at p. 308) ; Smith v.

Printers' Machinery Co. v. Brown Pay, 6 Fish. Pat. Cas. 446, 22 Fed.

Folding Maeh. Co., 57 Fed. Rep. 601 Cas. No. 13,045. See also Morgan v.

(affirmed 58 Fed. Rep. 571, 17 U. S. Daniels, 153 U. S. 120, 123, 14 U. S.

App. 225 ) ; Pacific Cable R. Co. v. Sup. Ct. Rep. 772 ; Eastern Paper Bag
Butte City St. R. Co., 55 Fed. Rep. Co. v. Continental Paper Bag Co., 142

760, 764 {reversed on other grounds Fed. Rep. 479; Kemp v. McBride, 129

60 Fed. Rep. 410, 15 U. S. App. 341 )

;

Fed. Rep. 382, 385 ; Cleveland Target

Francis v. Kirkpatrick, 52 Fed. Rep. Co. v. Empire Target Co., 97 Fed.

824, 827; Mack v. Spencer Optical Rep. 44, 72; AUington, etc., Mfg. Co.

Mfg. Co., 52 Fed. Rep. 819, 821; i). Lynch, 71 Fed. Rep. 409, 410; Phila-

Rocker Spring Co. v. Flinn, 46 Fed. delphia Trust, etc., Co. v. Edison Elec-

Rep. 109, 113; Harmon v. Struthers, trie Light Co., 65 Fed. Rep. 551, 553,

43 Fed. Rep. 437, 440; Celluloid Mfg. 28 U. S. App. 325; Edison Electric

Co. V. Russell, 37 Fed. Rep. 676, 679; Light Co. i\ Beacon Vacuum Pump,
Smith V. Davis, 34 Fed. Rep. 783, 785; etc., Co., 54 Fed. Rep. 678, 693; Knox
American Bell Telephone Co. v. Ameri- Rock-Blasting Co. v. Drake, 53 Fed.

can Cushman Telephone Co., 35 Fed. Rep. 790; Thum v. Andrews, 53 Fed.

Rep. 734, 739; Roosevelt i'. Law Tel. Rep. 84; Haughey v. Meyer, 48 Fed.

Co., 33 Fed. Rep. 505, 507; Osborne r. Rep. 670; Williames t>. Barnard, 41

Glazier, 31 Fed. Rep. 402; Cary v. Fed. Rep. 358, 361; Seibert Cylinder
Lovell Mfg. Co., 31 Fed. Rep. 344, Oil-Cup Co. i\ Michigan Lubricator
347; Cohansey Glass Mfg. Co. v. Co., 3'4 Fed. Rep. 33, 37; Thayer v.

Wharton, 28 Fed. Rep. 189, 191; Spaulding, 27 Fed. Rep. 66, 68; Hicks
Adams, etc., Mfg. Co. v. Rathbone, 26 v. Otto, 19 Fed. Rep. 749, 752.

Fed. Rep. 262, 264; Duffy c. Reynolds, In the following cases where the
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lished by proof as explicit and convincing as that required to convict

rule of reasonable doubt was also ex-

pressly recognized the defense was

nevertheless successful : Coffin v. Og-

den, 18 Wall. (U. S.) 120, 124;

American Writing Maeh. Co. v. Wag-

ner Typewriter Co., (C. C. A.) 151

Fed. Rep. 576; Buser v. Novelty Tuft-

ing Mach. Co., (C. C. A.) 151 Fed.

Rep. 478, 482; Clark v. Harmon S.

Palmer Hollow Concrete Bldg. Block

Co., (C. C. A.) 149 Fed. Rep. 1001;

Bradley v. Eccles, (C. C. A.) 144 Fed.

Rep. 90; Bragg Mfg. Co. v. iNew York,

141 Fed. Rep. 118, 123; Pennsylvania

Steel Co. V. Pettibone, (C. C. A.) 141

Fed. Rep. 95, 100; Australian Knit-

ting Co. V. Gormly, 138 Fed. Rep. 92,

107; Decker v. Sanford, 135 Fed.

Rep. 112, 117; Merrimac Mattress

Mfg. Co. V. Feldman, 133 Fed. Rep.

64, 67; Rodwell Sign Co. v. F. Tuch-

farber Co., (C. C. A.) 127 Fed. Rep.

138, 142; Westinghouse Electric, etc.,

Go. V. Roberts, 125 Fed. Rep. 6, 9;

Campbell Printing-Press, etc., Co. v.

Duplex Printing-Press Co., 86 Fed.

Rep. 315, 328; Muller v. Lodge, etc.,

Mach. Tool Co., 77 Fed. Rep. 621, 628,

47 U. S. App. 189 ; Forgie v. Oil-Weil

Supply Co., 58 Fed. Rep. 871, 878, 17

U. S. App. 254; Rochester Coach-

Lace Co. V. Schaefer, 46 Fed. Rep.

190; U. S. V. Gunning, 22 Fed. Rep.

653. See also Brush v. Gondii, 20 Fed.

Rep. 826, 835.

In the following cases the defense

was successful, but the court did not

discuss the degree of proof required:

Lovell Mfg. Co. V. Gary, 147 U. S.

623, 13 U. S. Sup. Ct. Rep. 472;

George Frost Co. v. Cohn, (C. C. A.)

119 Fed. Rep. 505; Parlin, etc., Co.

V. Moline Plow Co., 89 Fed. Rep. 329,

60 U. S. App. 297; Flomerfelt v.

Newwitter, 88 Fed. Rep. 696, 697;

Haworth v. Stark, 88 Fed. Rep. 512;

International Tooth-Crown Co. v. Ben-

net, 77 Fed. Rep. 313, 45 U. S. App.

171 ; American Tubing, etc., Co. v.

Nicholls, 70 Fed. Rep. 1009; Riley v.

Jackson, 56 Fed. Rep. 582, 15 U. S.

App. 108; Carter v. Fry, 54 Fed. Rep.

883; American Roll Paper Co. v.

Weston, 51 Fed. Rep. 237, 243; Sim-

monds v. Morrison, 44 Fed. Rep. 757;

Lee V. Upson, etc., Co., 42 Fed. Rep.

530 (rehearing denied 43 Fed. Rep.

670) ; Olds V. Brown, 41 Fed. Rep.

698, 702; Webster v. Ovens, 39 Fed.

Rep. 388; MacDonald v. McLean, 38

Fed. Rep. 328, 330; Worswick Mfg.

Co. V. Kansas City, 38 Fed. Rep. 239,

245; Ansonia Brass, etc.. Go. v. Elec-

trical Supply Co., 32 Fed. Rep. 81;

Rheubottom v. Loomer, 26 Fed. Rep.

698; Gibson v. Scribuer, 22 Fed. Rep.

840; New Process Fermentation Co.

V. Koch, 21 Fed. Rep. 580; Havemeyer
V. Randall, 21 Fed. Rep. 404; Forn-

crook V. Root, 21 Fed. Rep. 328;

Peters v. Active Mfg. Co., 21 Fed.

Rep. 319; Clark Pomace-Holder Go.

V. Ferguson, 17 Fed. Rep. 79; Double-

day V. Beatty, 11 Fed. Rep. 729; Boy-

kin V. Baker, 9 Fed. Rep. 699; Miller

V. Force, 9 Fed. Rep. 603; Allis v.

Stowell, 9 Fed. Rep. 304; Crandall v.

Richardson, 8 Fed. Rep. 808; McNish
V. Everson, 2 Fed. Rep. 899; Orr v.

Badger, Brun. Col. Caa. (U. S.) 536,

18 Fed. Gas. No. 10,587; Pickeringe

V. MeCullough, 3 B. & A. Pat. Cas.

279, 19 Fed. Cas. No. 11,121; Sayles

V. Hapgood, 2 Biss. (U. S.) 189, 21

Fed. Cas. No. 12,420. See also Cun-

dell V. Parkhurst, 1 McArthur Pat.

Cas. 63, 6 Fed. Cas. No. 3,477; Monce
V. Woodworth, 4 B. & A. Pat. Cas.
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a person charged with crime," "^ and the rule applies in an action at

law for infringement.^'^ It has been said that " because of the high

character of proof required, it is a defense that seldom succeeds," ""

but this is incorrect.'^"'

307, 17 Fed. Gas. No. 9,706. See also

Moore v. Thomas, 3 B. & A. Pat. Gas.

13, 17 Fed. Gas. No. 9,776.

In the following cases the defense

was held not proved, without discus-

sion of the degree of proof required:

Agawam Go. v. Jordan, 7 Wall. (U.

S.) 583; Louden Machinery Co. v.'

Janesville Hay Tool Co., 141 Fed. Rep.

975, 984; Weisgerber v. Glowney, 131

Fed. Rep. 477; Bettendorf Patents Co.

V. J. R. Little Metal Wheel Co., (G. C.

A. ) 123 Fed. Rep. 435 ; Allington, etc.,

Mfg. Co. V. Globe Co., 89 Fed. Rep.

865; Campbell Printing-Press, etc.,

Co. V. Marden, 64 Fed. Rep. 782; Un-
termeyer v. Freund, 58 Fed. Rep. 205,

20 U. S. App. 32; Cutcheon v. Her-

rick, 52 Fed. Rep. 147; Walker v.

Terre Haute, 44 Fed. Rep. 70; Tatum
V. Gregory, 41 Fed. Rep. 142; Hussey
Mfg. Co. V. Deering, 40 Fed. Rep. 87,

88; Consolidated Electric Light Co. v.

McKeesport Light Co., 40 Fed. Rep.

21, 28; Graham v. Piano Mfg. Co., 33

Fed. Rep. 917; Johnson v. Forty-

Second St., etc., R. Co., 33 Fed. Rep.

499, 502; Seibert Cylinder Oil Cup Go.

V. Nightingale, 32 Fed. Rep. 171; Al-

bany Steam Trap Go. v. Felthousen,

20 Fed. Rep. 633; Matteson v. Gaine,

17 Fed. Rep. 525, 528; Atwood v.

Portland Co., 10 Fed. Rep. 283;

Spring V. Domestic Sewing-Mach. Co.,

9 Fed. Rep. 505 ; Coburn v. Schrooder,

8 Fed. Rep. 519, 521 ; American Whip
Co. V. Hampden Whip Co., 4 Fed.

Rep. 536, 538; Blake v. Eagle Works
Mfg. Co., 3 Biss. (U. S.) 77, 3 Fed.

Cas. No. 1,494; Gottfried v. Phillip

Best Brewing Co., 5 B. & A. Pat. Cas.

4, 10 Fed. Cas. No. 5,633; Howe v.

Underwood, 1 Fish. Pat. Cas. 160, 12

Fed. Cas. No. 6,775; Masury v. Tie-

mann, 8 Blatehf. (U. S.) 426, 16 Fed.

Gas. No. 9,271; Smith v. Allen, 2

Fish. Pat. Cas. 572, 22 Fed. Gas. No.

12,999; Stevens v. Felt, 23 Fed. Gas.

No. 13,397; Stilwell, etc., Mfg. Go. v.

Cincinnati Gaslight, etc., Co., 1 B. &
A. Pat. Gas. 610, 23 Fed. Cas. No.

13,453; Thatcher Heating Go. v. Car-

bon Stove Co., 4 B. & A. Pat. Gas. 68,

23 Fed. Gas. No. 13,864; Whitney v.

Emmett, Baldw. (U. S.) 303, 29 Fed.

Cas. No. 17,585; Wing v. Richardson,

2 Cliff. (U. S.) 449, 30 Fed. Cas. No.

17,869. See also cases cited infra,

note 180.

I'cCluett V. Claflin, 30 Fed. Rep.

921, 922, which was quoted in Dodge
V. Post, 76 Fed. Rep. 807, 809. To
the same point are Ross v. Montana
Union R. Co., 45 Fed. Rep. 424, 425,

and Lalance, etc., Mfg. Co. v. Haber-

mann Mfg. Co., 53 Fed. Rep. 375, 378;

Brown v. Zaubitz, 105 Fed. Rep. 242,

per Coxe, C. J.; Untermeyer v.

Freund, 37 Fed. Rep. 343.

1" Hunt Bros. Fruit Packing Co. v.

Cassidy, 53 Fed. Rep. 257, 260, 7 U.

5. App. 424; Ross v. Montana Union
R. Co., 45 Fed. Rep. 424, 425, per

Knowles, J., instructing a jury. Com-
pare Proctor V. Brill, 4 Fed. Rep. 415,

419.

178 Brown v. Zaubitz, 105 Fed. Rep.

242, per Go.xe, G. J.

I'o See the numerous cases cited

supra, note 175.
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But " if it were an open question," said a federal court in one case,

" we might consider whether the presumption arising from the grant-

ing of the letters patent could not be overthrown, as any other pre-

sumption at law is overthrown, by the preponderance of evidence." ^^

In the Circuit Court of Appeals for the Third Circuit, after referring

to the " oft-repeated declarations of courts, that the burden of proof

as to prior use rests upon the defendant, and that every reasonabl-e

doubt should be resolved against him," Circuit Judge Gray said :
" It

is undoubtedly the duty of courts to exercise, as in nearly all cases

they are careful to declare, the utmost caution in scrutiniziiag and con-

sidering the testimony offered to establish a prior use. Courts have

frequently taken the ground, under the particular circumstances of

the case before them, that where a long time has elapsed since the

alleged use, and the fact depends upon the fading recollection of a

single witness, an exhibit of the device or thing actually used must

accompany the affidavit. There is, however, no hard and fast rule as

to this. In this, as in other cases, the weight and effect of testimony

must be passed upon, and a conclusion as to the existence of an alleged

prior use will be reached if the evidence thereof is clear and satisfac-

tory to the judicial mind." ^^^

The defense of prior use, etc., in patent cases frequently fails

because of actual or presumed infirmity of memory of the alleged

anticipating structure or device, or of uncertainty in memory of dates

at which the witness saw it.^^^ " It is well settled that evidence of

prior use, when the thing used is not produced, is of little weight, after

180 Forgie v. Oil-Well Supply Co., 317; Eogera v. Beecher, 3 Fed. Eep.

58 Fed. Rep. 871, 878, 17 U. S. App. 639 (not proved). See also Sessions

254, per Green, D. J. For cases v. Gould, 60 Fed. Rep. 755 (not

where the court spoke of the degree proved) ; Zane v. Peck, 9 Fed. Rep.

of proof as " explicit and convincing," 101, 104 (not proved). Preponder-

etc, without specifying that it must ance of evidence seems to have been

be beyond reasonable doubt, see Pratt held sufficient by a majority of the

V. Sencenbaugh, 64 Fed. Rep. 779, court in the Driven-Well Cases, 16

781; U. S. Electric Lighting Co. v. Fed. Rep. 402, 411 (proved).

Edison Lamp C6., 51 Fed. Rep. 24, 28 "i Sipp Electric, etc., Co. v. At-

( not proved) ; Vulcanite Co. f. Ameri- wood-Morrison Co., (C. C. A.) 142

can Artificial Stone Pavement Co., 34 Fed. Rep. 149, 154 (prior use proved),

Fed. Rep. 320, 321 (not proved) ;
reversing 136 Fed. Rep. 859.

Bostock V. Goodrich, 21 Fed. Eep. 316, isa See post, §§ 95, 678a, 753.
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a long interval, as to its identity with the patent in evidence." ^*' If

the witness on whose testimony the defense of prior use chiefly depends

shows an exceedingly defective memory in other matters, the court is

not likely to be convinced beyond a reasonable doubt.^'* So, too, " it

often happens that the gross improbability of an alleged occurrence

outweighs and overcomes the affirmative testimony of many wit-

nesses.^^'' Especially is this true as to the defense of anticipation in

patent suits." ^'° The fact that an alleged prior inventor did not

apply for a patent is deemed, in the absence of satisfactory explana-

tion, to operate with great force against the defense,^^' and, on the

other hand, production of the alleged anticipating device may con-

clusively establish the defense.^**

But the evidence need not exclude all possibility of conjecture to the

eontrary,^^* nor are courts required to go out of their way to dis-

credit evidence coming from a reliable source.^'" The court may be

convinced beyond a reasonable doubt notwithstanding testimony

opposed to that conclusion.^"^ And if the testimony to prior use is

uncontradicted, not suspicious or incredible, and the witnesses not

impeached, it must be accepted as conclusive,^"^ pursuant to the general

rule."'

§ 57. Anticipation of Anticipation in Patent Suits.— In patent

infringement suits, where the defendant succeeds in proving prior use

or anticipation, the burden is then transferred to the plaintiff to

furnish the court with " convincing proof," ^" or " at least a fair

183 Pratt V. Sencenbaugh, 64 Fed. isi Merrimac Mattress Mfg. Co. v.

Eep. 779, 781, per Jenkins, C. J. Feldman, 133 Fed. Rep. 64, 69.

184 Keasbey, etc., Co. v. Philip 102 Pennsylvania Steel Co. r. Petti-

Carey Mfg. Co., 139 Fed. Rep. 571, bone, (C. C. A.) 141 Fed. Rep. 95,

577. See also post, § 813. 100 (prior use proved). See also
185 See post, §§ 92 et seq., 139. Riley v. Jackson, 56 Fed. Rep. 582,
180 Cleveland Target Co. v. Empire 586, 15 U. S. App. 108.

Target Co., 97 Fed. Eep. 44, 72, per las See post, §§ 69, 80, 104, 1047.

Bradford, D. J. 194 New England Motor Co. v. B. F.
187 See post, § 1140. Sturtevant Co., (C. C. A.) 150 Fed.
188 See post, § 1208. Rep. 131; Westinghouse Electric, etc.,

180 Anderson v. Monroe, 58 Fed. Co. t\ Saranac Lake" Electric Light
Rep. 401, 402, 17 U. S. App. 195. See Co., 108 Fed. Rep. 221. 222, per Coxe,

supra, § 41. D. J. See also Clark Thread Co. v.

i»o Westinghouse Electric, etc., Co. Willimantic Linen Co., 140 U. S. 481,
V. Roberts, 125 Fed. Rep. 6, 11. 492, 11 U. S. Sup. Ct. Rep. 840 (not
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balance of proof," "° or, as declared in several cases, by proof beyond

a reasonable doubt,^"" that such anticipation was anticipated by his

own prior invention.^"

§ 58. Application for Preliminary Injunction in Patent Suits. —
A preliminary injunction will not be granted in a patent case when the

defendant is responsible, if there is a reasonable doubt whether the

defendant is guilty of infringement or whether the plaintiff's patent

is valid.^"* But if the validity of the patent has been sustained by prior

adjudication, it has been held that the defense of prior use, anticipa-

tion, etc., when offered in resistance to an application for a preliminary

injunction, must be established beyond a reasonable doubt.^""

. § 59. Proof Beyond Reasonable Doubt in Criminal Cases.— It is

a rule so familiar that we may omit citation of authorities in support

of it, that proof beyond a reasonable doubt is necessary to convict a

defendant in a criminal prosecution. " The presumption that every

man is innocent until the contrary appears, and a consideration of the

irreparable injury to the defendant that must result from an unjust

conviction, tended to the establishment of this rule, but doubtless the

proved) ; Westinghouse Electric, etc., (U. S.) 416, 17 Fed. Gas. No. 10,042;

Co. V. Mutual L. Ins. Co., 129 Fed. Eoemer v. Headley, 19 Fed. Rep. 205.

Eep. 213, 216; Rogers v. Fitch, 81 iss Bradley v. Eccles, 120 Fed. Rep.

Fed. Rep. 959, 963, 51 U. S. App. 517 947; Hallock v. Babcock Mfg. Co., 124

(not proved); U. S. Electric Lighting Fed. Rep. 226; Rogers Typographic

Co. V. Edison Lamp Co., 51 Fed. Rep. Co. ;;. Mergenthaler Linotype Co., 58

24, 28 (not proved). Fed. Rep. 693; Standard Elevator Co.

195 Webster Loom Co. v. Higgins, 15 v. Crane Elevator Co., 56 Fed. Rep.

Blatchf. (U. S.) 446, 4 B. & A. Pat. 718, 9 U. S. App. 556; Steam Gauge,

Gas. 88, 29 Fed. Cas. No. 17,342, per etc., Co. v. Miller, 8 Fed. Rep. 314;

Wheeler, J. Edison Electric Light Co. v. Beacon

190 Columbus Chain Co. v. Standard Vacuum Pump, etc., Co., 54 Fed. Rep.

Chain Co., (C. C. A.) 148 Fed. Rep. 678; Stahl v. Williams, 52 Fed. Rep.

622, 630; Brooks v. Sacks, 81 Fed. 648, 651.

Rep. 403, 405, 50 U. S. App. 151; loo Philadelphia Trust, etc., Co. v.

Thayer v. Hart, 20 Fed. Rep. 693. Edison Electric Light Co., 65 Fed.

1!" Anticipation of anticipation was Rep. 551, 28 U. S. App. 325; Electric

proved, without discussion of the de- Mfg. Co. v. Edison Electric Light Co.,

gree of proof required, in Macdonald v. 61 Fed. Rep. 834, 18 U. S. App. 637,

Blackmer, 4 B. & A. Pat. Cas. 78, 16 affirming 57 Fed. Rep. 616. Contra,

Fed. Cas. No. 8,757; National Filter- Edison Electric Light Co. v. Columbia

ing Oil Co. V. Arctic Oil Co., 8 Blatchf. Incandescent Lamp Co., 56 Fed. Rep.
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controlling consideration was the inequality of the parties in power,

situation, and advantage, in criminal cases where the government, with

its unlimited resources, trained detectives, willing officers, and counsel

learned in the law, stood arrayed against a single defendant, unfamiliar

with the practice of the courts, imacquainted with their officers or

attorneys, often without means, and frequently too terrified to make a

defense if he had one, while his character and his life, liberty, or

property rested upon the result of the trial." ^"^

" All experience has shown that a party may be wholly innocent

of the oiiense of which he is accused, although appearances may be

against him. The law, therefore, to guard against injustice requires

that the offense be established by evidence beyond a reasonable doubt.

It is a serious matter, not only to a party, but to the state as well, to

take a person from the ordinary avocations of life, brand him as a

felon, and deprive him of his liberty, appropriate his labor, and cast

a cloud upon his future life, and humiliate his relatives and friends;

and to authorize the state in doing this there should be no reasonable

doubt of his guilt." ""^

In some jurisdictions the presumption of innocence is regarded as

having substantive weight. Thus in Vermont the court said :
" It is

undoubtedly true that there is danger of prejudice against a respond-

ent because he stands in court under arrest charged with a criminal

offense, since it is well understood that under our system he could not

be in that situation unless there was some evidence or supposed evi-

dence against him. It is for this reason, more than any other, that

the doctrine of the presumption of innocence is mainta-ined in this

jurisdiction as something distinct from the doctrine of reasonable

doubt. And so in this case the court not only charged fully and

correctly with regard to reasonable doubt and the presumption of

innocence, but also particularly charged tlie jury that the facts that

the charge for which the respondent was on trial had been brought

against him, and that he was on trial therefor, were not to be taken

496, holding that a defense which comparison of disputed handwriting,

puts the plaintiff's case in doubt is as against the accused, must be proved

sufficient to defeat the application. beyond I'casonable doubt. See post, §

200 U. S. V. Shapleigh, .54 Fed. Rep. G37.

12G, 129, 12 U. S. App. 20, per San- =oi Einldey v. State, 34 Neb. 757,
born, C. J. In criminal cases the .^S N. \V. Rep. 708, opinion by ]\tnx-

genuineness of standards used for well, J.
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against him." ^"^ But the question whether the presumption of inno-

cence is to be used as a piece of evidence and thrown into the scale

and weighed as such in favor of the accused, or merely operates to cast

upon the state the duty of going forward in the production of evidence

of guilt, has been the subject of much discussion by the courts ""^ and

by an eminent text writer ^°* and remains unsettled.

"What amount of evidence in any particular case will remove reason-

able doubt is a question solely for the jury, and will be met by the

parties with more or less success as they know more or less of human
nature in general, or of the particular temper of the jury before them,"

said Judge Eeade of North Carolina. "Whatever be the difficulty

involved in it, it is not met by any rule of law. In one case it may be

simply the greater improbability of the commission of such an offense

that will suggest the necessity of introducing more evidence than in a

different case. As an example of this we see that in practice some

misdemeanors require more evidence than others, although, as regards

punishment, of the same grade: more than this, assaults have been

charged that were of an enormity so great as to demand for their

proof more testimony than in some cases probably would have secured

a conviction of murder. So again a knowledge of the consequences of

a conviction to a prisoner may of itself arouse in the jury so keen a

sense of their responsibility to the truth as reasonably to induce the

prosecutor to add other evidence to what would have sufficed for a con-

viction in a case of less consequence. For instance, as a matter of law

it is not easy to say why a charge of horse stealing should require

more evidence for its establishment now than it did before the passage

of the late act rendering it capital; yet in practice it may be safe to

presume that it will."
="'=

§ 60. Definition of Reasonable Doubt.— In his instructions to the

jury in a celebrated murder case. Chief Justice Shaw said :
" What

is reasonable doubt? It is a term often used, probably pretty well

202 State V. Costa, 78 Vt. 198, 204, 203 See cases cited in In re Cowdry,

62 Atl. Rep. 38, 40. See also In re 77 Vt. 359, 60 Atl. Rep. 141.

Cowdry, 77 Vt. 359, 60 Atl. Rep. 141

;

204 gee Thayer, Prelim. Treat, on

Coffin V. U. S., 156 U. S. 432, 452, 15 Ev., 5C6, 570.

U. S. Sup. Ct. Rep. 394; Kirby v. 205 State v. Knox, Phil. L. (61 N.

U. S., 174 U. S. 55, 19 U. S. Sup. Ct. Car.) 312.

Bep. 574.
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understood, but not easily defined. It is not mere possible doubt,

because everything relating to human affairs, and depending on moral

evidence, is open to some possible or imaginary doubt. It is that state

of the case, which, after the entire comparison and consideration of all

the evidence, leaves the minds of jurors in that condition that they

cannot say they feel an abiding conviction, to a moral certainty, of the

truth of the charge, ... a certainty that convinces and directs

the understanding, and satisfies the reason and judgment, of those

who are bound to act conscientiously upon it." ^'"' The foregoing

instruction has often been quoted and approved.^"'

In a prosecution for embezzlement. Circuit Judge Taft instructed a

jury as follows :
" A reasonable doubt of guilt is a doubt growing

reasonably out of the evidence or the lack of it. It is not a captious

doubt ; not a doubt engendered merely by sympathy for the unfortunate

position of the defendant, or a dislike to accept the responsibility of

200 Com. V. Webster, 5 Cush.

(Mass.) 295, 320.

207 for definitions of reasonable

doubt given in instructions to juries,

see U. S. V. Rieliards, 149 Fed. Eep.

443, 454; U. S. v. Breese, 131 Fed.

Rep. 915, 917; Owens v. U. S., (C. C.

A.) 130 Fed. Rep. 279, 283; Alexis v.

U. S., (C. C. A.) 129 Fed. Rep. 60,

64; In re Simpson, 119 Fed. Rep.

620; U. S. V. Niemeyer, 94 Fed. Rep.

147, 149; U. S. V. Kenney, 90 Fed.

Rep. 257, 262; U. S. v. Murphy, 84

Fed. Eep. 609, 621; U. S. v. Nunez,

82 Fed. Rep. 599, 610; U. S. 1'. Allia,

73 Fed. Rep. 165, 167; U. S. v. Polit-

zer, 59 Fed. Rep. 273, 279; U. S. v.

Babcoek, 3 Dill. (U. S.) 581, fi'22, 24

Fed. Caa. No. 14,487 (at p. 926), per

Dillon, C. J.; U. S. V. Butler, 1

HugHes (U. S.) 457, 25 Fed. Cas. No.

14,700; U. S. V. Carr, 1 Woods (U.

S.) 480, 25 Fed. Cas. No. 14,732; U.

S. )'. Darton, 6 McLean (U. S.) 46,

25 Fed. Cas. No. 14,919 (at p. 770) ;

U. S. V. Glcason, 1 Woolw. (U. S.)

128, 25 Fed. Cas. No. 15,210 (at p.

1,338); U. S. V. Marshall, 1 Cine. L.

Bui. 36, 26 Fed. Caa. No. 15,726 (at

p. 1172) ; U. S. V. Montgomery, 3

Sawy. (U. S.) 544, 26 Fed. Cas. No.

15,800; Gainey v. State, 141 Ala. 72,

37 So. Rep. 355; State r. Adams,
(Del. 1906) 65 Atl. Rep. 510; State

V. Fleetwood, (Del. 1906) 65 Atl.

Rep. 772; State i-. Brinte, 4 Penn.

(Del.) 551, 58 Atl. Rep. S.'iS; State r.

Di Guglielmo, 4 Penn. (Del.) 33G, 55

Atl. Rep. 350; State v. Rood, 02 Me.

129, 144; State v. Zdanowiez, 69 N. J.

L. 619, 55 Atl. Rep. 746; People i'.

Guidici, 100 N. Y. 503, 510, 3 N. E.

Rep. 493; People r. Friedland, 2 N.

V. App. Div. 332, 37 N. Y. Supp. 974;

State r. Oscar, 7 Jones L. (52 N.

Car.) 305; Clark v. State, 12 Ohio

494, note, at p. 496, apprnrcd in Mor-
gan V. State, 48 Ohio St. 371, 27 N. E.

Rop. 710; McC.-ibe r. Com., (Pa.

1886) 8 Atl. Rep. 45, 47; Roszcz.yiiiala

r. State, 125 Wis. 414, 104 N. W.
Rep. 113, and cases cited in 11 Am.
and Eng. Rncyc. of Law (2(1 cd.) 493.

See also V. S. Express Co. r. Donohoe,
14 Ont. 356, 357, per Rose, J.



§ 60] DEGREE OF PROOF. 97

convicting a fellow man. If, having weighed the evidence on both

sides, you reach the conclusion that the defendant is guilty, to that

degree of certainty that would lead you to act on the faith of it in the

most important and critical affairs of your life, you may properly

convict him. Proof beyond a reasonable doubt is not proof to a

mathematical demonstration. It is not proof beyond the possibility

of mistake." ^os

Speaking of reasonable doubt, another federal judge instructed the

jury as follows :
" Great stress is laid upon this rule by cousasel for the

accused in all criminal cases, and a highly exaggerated idea of its

meaning is sought to be impressed upon the minds of the jury. It

does not require that all possible doubt should be excluded from the

mind; it is not mathematical certainty that is required, for such a

degree of certainty cannot be produced by the force of human testi-

mony. The doubt must be a substantial one, arising from the testi-

mony or from the want of testimony on a material point. It must be

a reasonable doubt, such as would cause a reasonable and cautious man
of average intelligence to hesitate in reaching a conclusion in a serious

matter upon which he was called to decide affecting his private affairs.

You are to consider the evidence tending to show guilt offered you in

the jury box just as you would consider the same amount and character

of evidence submitted to you in your everyday life, • touching any

serious matter in your business or domestic affairs ; and if it would be

sufficient to make you decide and act in such matters, feeling satisfied

that you were deciding and acting rightly, then it is sufficient to

support a conviction and to require a verdict of guilty; and unless it

would make you so decide and act, you must acquit the accused." '°^

Upon the question of reasonable doubt we suggest as an argument

for the accused in a criminal case, that the jury ought not to deprive a

person of life or liberty if they would be unwilling to stake their own

lives or liberty on the verity of his guilt; that they ought not to con-

vict if they entertain a doubt which would make them decline to offer

to subject themselves to the legal punishment for the offense in the

event of erroneous conviction. Of course the argument does not

present a legal test of reasonable doubt, but it might induce very grave

reflections by jurors.

208 u. S. V. Youtsey, 91 Fed. Rep. 864, 868.

2»i> U. S. V. Huglicg, 34 Fed. Rep. 732, 734, per McCormick, D. J.

FACTS—

7
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§ 61. Preponderance in Number of Witnesses.— " The weight of

evidence in these days," said Mr. Justice Holmes, " is measured by

more delicate tests than a simple count of witnesses
;
" ^^° for " it is a

canticle of courts of justice," said Lord Kenyon, " that witnesses non

numerantur sed ponderantur; they are not to be numbered but

weighed." ^^^ Lord Stowell spoke of a judgment based upon a numeri-

cal majority of witnesses alone as " a sort of rusticum judicium." "^^

" A decision numero non pondere is worth very little," said Dr. Lush-

ington.^^^ Not only is the integrity of the witnesses to be considered,

but witnesses may be equally entitled to credit in so far as their being

truthful is concerned, and still their testimony may be of unequal

value as proof of certain facts although the circumstances may be

equally consistent with the testimony of each ; for the reason that their

intelligence, their means of observation, their strength of memory,

and many other elements may be entirely different.^^* " The mere fact

that a great number of witnesses are introduced to prove a certain

state of facts, and a lesser number to disprove it, is not sufficient to

authorize a court to disturb the conclusion reached by the jury." ^^^

aioTrager v. Webster, 174 Mass.

580, 55 N. E. Rep. 318.

211 Rex V. Rusby, Peake N. P. Cas.

(1800) 193. "The maxim of law is

' ponderantur testes, non numeran-

tur.' " Per Savage, C. J., in Bakeman
V. Rose, 14 Wend. (N. Y.) 105, 109.

See also Harris v. Harris, 109 111. App.

148.

212 Dalrymple v. Dalrymple, 2 Hag.

Cons. 54.

213 The Pactolus, Swab. 173, 175.

214 Madden v. Saylor Coal Co.,

(Iowa 1907) 111 N. W. Rep. 57. See

also Green v. Maloney, 7 Houst.

(Del.) 22, 30 Atl. Rep. 672, per

Comegys, C. J., charging a jury; St.

Louis, etc., R. Co. i\ Union Twist,

etc., Bank, 209 HI. 459, 70 N. E. Rep.

651 (approved instruction quoted) ;

Chubb I'. New York Cent., etc., R. Co.,

116 Fed. Rep. 902, 904 (one witness

prevailed against several).

216 Lexington R. Co. v. Herring,

(Ky. 1906) 96 S. W. Rep. 558, per

Carroll, C. See also Mullane v. Hous-

ton, etc.. Ferry R. Co., (N. Y. City

Ct. Gen. T.) 20 Misc. (N. Y.) 434,

45 N. Y. Supp. 1039, affirmed (Supni.

Ct. App. T.) 21 Misc. (N. Y.) 10, 46

N. Y. Supp. 957; Ennis t\ Dudley, (N.

Y. City Ct. Gen. T.) 22 Misc. (N. Y.)

4, 48 N. Y. Supp. 622; Fried r. Stein,

(N. Y. City Ct. Gen. T.) 16 Miee. (N.

Y.) 494, 38 N. Y. Supp. 971; Camp-
bell V. Delaware, etc., Tel., etc., Co.,

70 N. J. L. 195, 56 Atl. Rep. 303;

Herring v. Poritz, 6 111. App. 208, 212;

Truman r. Bishop, 83 Iowa 697, 50 N.

W. Rep. 278; Casey-Swasey Co. v.

Treadwell, 32 Tex. Civ. App. 4S0, 74

5. W. Rep. 791 ; Oraco r. Moseley, 112

111. App. 100; Coles v. Wveckor, 2

Shannon Tenn. Cas. 341 ; North Alton

V. Dorsott, 59 111. App. 612; Kulman
V. Erie R. Co., 65 N. J. L. 241, 47 Atl.

Rpp. 497; Campbell v. Delaware, etc.,

Tel., etc., Co., 70 N. J. L. 195, 56 Atl.
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The fewer witnesses may be satisfactorily, and even conclusively,

corroborated by photographs of premises or in a multitude of other

ways not necessary to enumerate here.''^''

" In its last analysis," said Judge Simonton, " the verdict of a Jury

depends upon what witnesses they believe. You may pile up testi-

mony, Pelion upon Ossa, on one side, and produce but a single vital

fact on the other, and the verdict of the jury is fixed. They do not go

balancing testimony, setting up this witness against that, discussing

their age, the color of their eyes, the length of their noses, or the trim

of their beards. They simply believe one man; they do not believe a

multitude of others who contradict him." -"

Where a fact is to be determined by the testimony of expert wit-

nesses, preponderance in number of such witnesses is possibly entitled

to more attention than in cases of direct testimony by observers.''^*

§ 62. Argument in Favor of Many Witnesses Against Few. — In

a case in the New Jersey Court of Chancery, the complainant on one

side and the defendant and his two grandsons on the other side were

in flat disagreement as to the terms of an oral contract between the

parties. Each of the witnesses seemed entitled to equal credit, said

Vice-Chancellor Van Fleet. " In testifying, they all spoke with

apparent candor and truthfulness," he continued, " and seemed to

utter what their consciences told them was the truth. Awarding equal

credit to each, it is obvious that the weight of the evidence inclines

strongly against the complainant. The knowledge, recollection, and

veracity of three credible witnesses, two of whom are without the least

pecuniary interest in the result of the suit, stand opposed to him. He
is not only alone, but he stands contradicted by three witnesses, each of

whom is his peer in credit and respectability. Where the evidence of

Eep. 303; Adams v. Chicago, etc., R. 796, 32 U. S. App. 613; Fremont, etc.,

Co., 89 Wis. 645, 62 N. W. Eep. 525; R. Co. v. French, 48 Neb. 638, 642, 67

Schick V. Brooklyn City R. Co., N. W. Rep. 472; Spenee v. Windsor,

(Brooklyn City Ct. Gen. T.) 10 N. Y. etc., R. Co., 10 Nova Scotia 106,

Supp. 528; Huber v. Miller, 41 Ore- 111.

gon 103, 68 Pac. Rep. 400; Small v. 216 La Salle v. Evans, 111 111. App.

Brooklyn City, etc., R. Co., (Brooklyn 69. See generally as to photographs

City Ct. Gen. T.) 10 Misc. (N. Y.) post, § 1216 et seq.

266, 30 N. Y. Supp. 1076; Wright v. 217 Whilton v. Richmond, etc., R.

Saunders, 65 Barb. (N. Y.) 214, 216; Co., 57 Fed. Rep. 551, 554.

The City of Naples, 69 Fed. Rep. 794, 218 See post, § 1240.
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several witnesses, giving positive testimony to the same fact, stands in

irreconcilable conflict, the question of numbers, if the witnesses are of

equal credit, becomes one of the highest importance; for, as a general

rule, the evidence of the greater number is more likely to be true than

that of the smaller number. And the reason this is so is that it is

much easier for one person to get a wrong impression about a fact,

or to fall into a mistake concerning it, than it is for three, or even

two ; and if two or more persons do become mistaken about a fact it is

highly improbable that they will all fall into the same mistake. And
it is also much more improbable that two or more persons will conunit

perjury than that one will.^^" All that one person need do who

resolves to commit perjury is to invent and arrange a story so as to

give it the appearance of truth, and if, while he is under the trial of

cross-examination, he discovers that his story is improbable or incom-

plete, he may at once, without serious danger of detection, make such

changes in it as he may think will cure its defects ; but where several

persons conspire to commit perjury, there must be concert; they must

first be persons so depraved that they are willing to join in the com-

mission of a high crime, and so lost to all sense of shame as to be

willing to confess their infamy to one another; they must likewise

agree, not only upon the main body of their story, but upon its details,

and upon the order in which they occurred, and if, while they are

tmdergoing the ordeal of cross-examination, defects in their story are

exposed, they will not dare to change it, for if they do they will run

the risk of being contradicted by their associates, and if they adhere

to it they laiow that they will incur the hazard of detection, together

with all of its dangerous consequences. So that in a case like the

present, where the testimony of three witnesses stands in direct con-

tradiction of a single witness, the probabilities are so overwhelmingly

in favor of the truth of the evidence of the three that it must be

believed." ^^o

Much in the same line, Starkie says :
" It is much easier to suborn

a limited number of witnesses to swear directly to the fact than to

procure a greater number to depose falsely to circumstances, or to

prepare and counterfeit such circumstances as will without detection

yield a false result. The increasing the number of false witnesses

2i» See also post, § 1054.

820Kentner v. Kline, 41 N. J. Bq. 422, 4 Atl. Rep. 781.
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increases the probability of detection in a very high proportion ; for

it multiplies the niimber of points upon which their statements may be

compared with each other, and also the number of points where their

testimony comes in contact with the truth; and therefore multiplies

the danger of inconsistency and variance in the same proportion." ^'^^

The argument in favor of the many against the few is generally

irresistible where, as sometimes occurs in weighing positive testimony

against negative, the positive witnesses are not only more numerous,

but the trier of facts can perceive that they cannot possibly be mis-

taken, and are guilty of wilful perjury unless their testimony is true,

while the negative witnesses may be mistaken or at least free from

danger of conviction for perjury if their testimony is untrue.^^^

§ 63. When Numerical Preponderance Controls.— The frequent

and great difficulty that even well-seasoned triers of facts have in

deciding controverted questions satisfactorily has been mentioned in

another place,"'' and will bear repeating here. A judge may not have

a high degree of confidence in the correctness of his decision when it is

based upon numerical preponderance of witnesses. But when the dis-

parity in number is considerable the argument in favor of depending

upon the greater number "'* is as convincing, and the conclusion as far

from mere guess-work, as many of the arguments and conclusions de-

duced in everyday practice from the demeanor of witnesses, their bias

or impartiality, slight differences in their opportunities for observa-

tion, inferences from conduct, etc. Any one who contends that in no

case should the greater number arbitrarily control must needs be care-

ful, or presently he will find himself insisting that the fewer ought to

govern the decision merely because they are fewer; or assuming the

equally untenable position that the court ought to scrutinize the testi-

mony of the majority so closely as to discern some whimsical or

attenuated reason for inferring that they may be mistaken or corrupt.

The Supreme Court of Alabama has said that "undoubtedly, if

221 Starkie on Evidence, 875. " It 222 Culhane v. New York Cent., etc.,

is easy to perceive that two witnesses R. Co., 67 Barb. (N. Y.) 562. See

may be more readily obtained to further as to this case post, § 1202;

testify untruly from corrupt motives and see generally post, § 1048.

than twenty." Mullen v. McKelvy, 5 223 See post, § 727.

Watts (Pa.) 399, 401, per Kennedy, 224 The argument is stated supra, §

J. 62.
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all the witnesses are equally intelligent, and equally truthful and free

from influence or bias, and have the same opportunities for knowing

the facts testified to, and testify from such knowledge, a court could

safely and ought to credit the greater number, on the ground that

none are presumed to have testified falsely, and the many would be

less likely to be mistaken than a less number." ^^^

In a chancery case in Tennessee two complainants testified one way,

and one defendant the other way, making a square issue of fact between

them. " Neither of the parties being in any way impeached as to their

veracity," said the court, " it is not a difficult matter to determine

where the preponderance of the evidence is. Obviously, nothing else

appearing, the weight of the evidence is with the complainants." ^^°

In a patent infringement case where one witness was contradicted

by three who were clear and distinct in their testimony, Circuit Judge

Woodruff said :
" It is sufficient that, upon the testimony in conflict

with his statement, we are constrained to say that it would be wholly

unsafe and improper to rest any conclusion in this case upon what he

testified." 2^'

In a collision ease in admiralty. Judge Betts, who was pre-eminently

" safe and sane " on all questions concerning the weight of evidence,

decided in favor of eight witnesses as against two, and concluded his

discussion of the situation as follows :
" I perceive no reason to doubt

that every man has sworn conscientiously according to his impressions,

and where they are of like intelligence and probity, and there is no

means supplied for reconciling discordant statements of facts by wit-

nesses, I know of no other way for courts and juries to ascertain the

truth than by reposing faith in the greater number. It becomes a

point of presumption and probability, which on a naked asseveration

of a fact inclines always (other considerations being equal) to the

side of the majority of witnesses. When the matters testified are

susceptible of being tested and determined independently of the asseve-

22B Graham v. State, 92 Ala. 55, 9 Div. 623, 45 N. Y. Supp. 761; The
So. Rep. 530, per Coleman, J. See Dale, 46 Fed. Rep. 070.

also Vaughan v. Parr, 20 Ark. 600, 220 Gribble v. Ford, (Tenn. Ch.

607; Katzenbach v. Holt, 43 N. J. Eq. 1898) 52 S. W. Rep. 1007, per Wilson,
530, 12 Atl. Rep. 383; Woarms v. J.

Becker, 84 N. Y. App. Div. 491, 82 227 Russell, etc., Mfg. Co. v. Mallory,
N. Y. Supp. 1086; Wilber v. New 10 Blatchf. (XT. S.) 140, 21 Fed. Cas.
York Cent., etc., R. Co., 17 N. Y. App. No. 12,106 (at p. 83).
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rations of the witnesses, tribunals of Justice are not to be governed by

the consideration of mere numerical preponderance, but this is not

that case." ''^' In a collision case where six witnesses testified to a

change of course of a vessel and one testified to the contrary, Judge

Woodruff of the federal Circuit Court said :
" It is true that, in judg-

ing of a conflict of evidence on such a subject, mere excess of the num-

ber of witnesses is not controlling ; but it is entitled to large considera-

tion, and should control, unless it very clearly appears that the one

witness, for some special reason, is more entitled to credit." ^^^ But

generally in admiralty cases— especially in collision cases— where

the testimony comes chiefly from seafaring men, the judges are strongly

disinclined to decide according to a preponderance in number of wit-

nesses.^'"

Even if the testimony of the witnesses who preponderate in number

is not entirely satisfactory, their numerical superiority may influence

the court in deciding that the opposite party having the burden of

proof has not prevailed, where his witnesses are disingenuous and

inconsistent.^'^

§ 64. Instructions to Jury Concerning Numerical Preponderance.

— United States District Judge Blodgett, instructing a jury in regard

to the question of preponderance of testimony, said :
" Mere numbers

do not, as a rule, create such preponderance. That is, the jury are

at liberty to believe one witness in opposition to several, if there is

such coherence and such an air of veracity surrounding his testimony

as to satisfy you that he has told you the truth, and that the others

have not done so."
'^^

While a preponderalnce in number of witnesses is not conclusive,

and the jury may believe one witness as against any number of others

— subject to the power of the court to grant a new trial— if con-

vinced of his truthfulness, yet it is always the duty of the jury to

consider the number of the witnesses as well as the quality of the

evidence in determining where the truth lies, and an instruction that

228 Crawford v. The Buffalo, 6 Fed. Rep. 887 ; The North Star, 43 Fed.

Cas. No. 3,365a. Rep. 807, 811. And see ante, § 8.

229 The Queen, 8 Blatchf. (U. S.) 231 The Brig Napoleon, 01c. Adm.

234, 20 Fed. Cas. No. 11,502 (at p. 208, 17 Fed. Cas. No. 10,015, per

128). Betts, D. J.

230 The Margaret B. Koper, 103 Fed. 232 Sibley v. St. Paul F. & M. Ins.
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the number of witnesses has nothing to do with the ease would be

erroneous."'' So it is entirely safe to instruct the jury that the number

of witnesses testifying on the one side and the other is a proper element

to be considered in determining where lies the preponderance of evi-

dence.^'*

In a Wisconsin case the trial court instructed the Jury that, " other

things being equal," the greater number of witnesses would carry the

greater weight. Holding that this instruction was not objectionable,

the Supreme Court said :
" By ' other things being equal ' we under-

stand the court to mean, all things being equal in respect to each of

such witnesses so testifying. This not only included the credibility

of the respective witnesses, but their opportunities, capacities, atten-

tion, memory, and every other fact and circumstance in any way going

to make up the weight of their testimony. It may be difficult to see

just how all such things could be equal as to each of several witnesses

;

but what was said about giving the greater weight to the greater num-

ber is predicated wholly upon such equality in all things, and whether

it did or did not exist was, after all, left to the jury." "^^

In a Connecticut case the court instructed the jury that if four

witnesses had equal opportunity for seeing, equal accuracy in observa-

tion and memory, equal capacity and desire to tell the truth, the testi-

mony of three must outweigh that of one. This was held not to be

erroneous. The Supreme Court of Errors said :
" Of course it is

best, as a rule, that judicial comment to the jury upon the testimony

should concern quality rather than quantity. But in the case supposed

it is permissible, in the exercise of judicial discretion, to call the

attention of jurors to quantity. If upon seeing, hearing, and weighing

the witnesses, it should so happen that the jurors believe that in all

Co., 9 Bias. (U. S.) 31, 22 Fed. Cas. v. Hutehins, 119 Ga. 504, 40 S. E.

No. 12,830. See also post, § 142. Rep. 659; Gage v. Eddy, 179 111. 492,

233 Cupula V. Saginaw Valley Trao- 53 N. E. Kep. 1008.

tion Co., 14G Mich. 151, 109 N. W. =35 Spensley v. Lancashire Ins. Co.,

Rep. 413. See also Gilmore v. Seattle, 62 Wis. 453, 22 N. W. Rep. 574. See

etc., R. Co., 29 Wash. 150, 69 Pae. also Dowdell r. Neal, 10 Ga. 148;

Rep. 743; Garske v. Ridgeville, 123 Indianapolis St. R. Co. v. Schmidt,

Wis. 503, 102 N. W. Rep. 22. 163 Ind. 360, 71 N. E. Rop. 201; Will-
284 West Chicago St. R. Co. v. cox r. Hines, 100 Tenn. 524, 45 S. W.

Lieserowitz, 197 111. 607, 64 N. E. Rep. 781; Northern Pac. R. Co. v.

Rep. 718. See also West v. Wheatley, Holmes, 3 Wash. Ter. 543, 18 Pac.

69 Ga. 559; Georgia Northern R. Co. Rep. 70.
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of the named qualities each witness is equal to each of the others, they

must accept the agi'eeing testimony of three, rather than the contrary

testimony of one. This rule controls the decisions of men in determin-

ing questions of fact for their own purposes; no contrary rule can be

laid down for the guidance of a jury. Before it can operate upon the

mind of a juror, he must of necessity, under the instruction of the

court, try each witness as in a crucible, and determine precisely what

portion of his testimony is truth, to what degree he is credible, and

must compare each with every other. This done, the juror has dis-

charged his whole duty." ^^°

But it is generally considered to be a difficult task to frame an in-

struction which will be satisfactory to an appellate court, explaining

to a jury the conditions under which it is their right or duty to decide

according to the greater number of witnesses."" Thus it was held

that the trial court properly refused to give the following instruction

:

"Where witnesses of equal candor, fairness, and intelligence testify,

with equal knowledge, opportunity of knowledge, and memory, and

their testimony is in all respects of equal weight and credibility, and

there is nevertheless a conflict which you cannot reconcile, then num-

bers of witnesses would constitute a preponderance, and your verdict

should be according to and in harmony with the testimony of the

greater number of witnesses." Conceding without deciding that the

element " all other things being equal " would make the instruction

good, the reviewing court held that the instruction was clearly errone-

ous without that element. " The jury must not only pass upon the

weight of the evidence, but also upon the credibility of the witnesses.

The instruction takes from the consideration of the jury all corroborat-

ing circumstances which if considered by the jury might convince

them of the truthfulness of the testimony of one witness and of the

falsity of another, although the two witnesses might be of equal

candor, fairness, and intelligence. The jury must not only determine

the credibility of each witness, but must also determine the weight

that shall be given the testimony of each witness. The instruction as

requested tended to give the jury to understand that the preponderance

of evidence is to be determined by the number of witnesses testifying

238 Lillibridge v. Barber, 55 Conn. (Iowa 1907) 111 N. W. Rep. 57; In-

366, 11 Atl. Rep. 850, per Pardee, J. dianapolis St. R. Co. V. Schmidt, 163

237 See Madden v. Saylor Coal Co., Ind. 360, 71 N. E. Rep. 201.
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on each side." '^^ The court should not, however, by its instructions

unduly minimize the effect of a marked numerical preponderance of

witnesses, nor suggest unreasonable grounds for discrediting any of

them.''''*

The Illinois Supreme Court held that the following instruction was

not open to substantial objection :
" After fairly and impartially con-

sidering and weighing all the evidence in this case, . . . the

jury are at liberty to decide that the preponderance of evidence is

on the side which, in their judgment, is sustained by the more intelli-

gent, the better informed, the more credible, and the more disinterested

witnesses, whether these are the greater or the smaller number. But

the jury have no right to disregard capriciously the testimony of the

larger number of witnesses, nor to refuse to give whatever considera-

tion, in their judgment, should attach naturally to the fact that the

larger number testify one way. The element of numbers should be

considered with all the other elements already herein suggested, for

whatever in the judgment of the jury that element is worth, and the

evidence of the smaller number cannot be taken by the jury in prefer-

ence to that of the larger number unless the jury can say, on their

oaths, that it is more reasonable, more truthful, more disinterested, and

more credible." ^*''

§ 65. Equality in Number of Witnesses.— In a case in the New
York Supreme Court, where the judgment of the court below was

reversed as not supported by the evidence, the court said: "Where
the claim of the plaintiff rests upon his unsupported testimony, and is

met by the positive denial of the defendant, so that the case presented

is merely that of oath against oath, there is no preponderance, and the

burden of the plaintiff is not sustained." ^*^

238 Indianapolis, etc., R. Co. v. Ben- N. E. Eep. 1008. See .ilso Mead v.

nett, (Ind. App. 1906) 79 N. E. Rep. Conroe, 113 Pa. St. 220, 8 Atl. Rep.
389, per Robinson, J. See also In- 374.

dianapolis St. R. Co. v. .Tohnson, 163 2*i Marinelli r. Ferrand, (Supm. Ct
Ind. 518, 72 N. E. Rpp. 571; Schmitt App. T.) 17 Misc. (N. Y.) 373, 40
V. Milwaukee St. R. Co., 89 Wis. 195, N. Y. Supp. 151, per Daly, P. J. To
61 N. W. Rep. 834. the same effect see Lummas v. Van
230Hodder v. Philadelphia Rapid Dyke, 17 N. Y. App. Div. 621, 45 N.

Transit Co., (Pa. 1907) 66 Atl. Rep. Y. Supp. 489, 491. " Where one party,
^^^- who has the burden of proof, swears

2*0 Gage V. Eddy, 179 111. 492, 53 unqualifiedly and explicitly in sup-
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In an action to recover money alleged to have been paid by plaintiff

to defendant by mistake, upon a note, in excess of the amount due,

the plaintiff testified to such payment, and produced a diary containing

a memorandum made by him on the day of the transaction, which was

in accordance with his testimony. The defendant testified positively

to the contrary, and produced the note with indorsements made thereon

at the time in accordance with his testimony. It was held that the

plaintiff could not recover. The court said :
" The parties stand before

the court equally credible, and the statement of one is equally as

reasonable and consistent as the statement of the other. Then the

corroboration of the plaintiff's testimony by his memorandum book is

certainly no more weighty or significant than is the corroboration of

the defendant's testimony by the note and the indorsements thereupon.

The former contains the plaintiff's written version of the transaction

made at the time it occurred, and the latter contains the defendant's

written version thereof made at the same time. How, then, can it be

successfully claimed that there is a preponderance of the testimony in

favor of the plaintiff? It seems very clear to us that the most that

can justly be said in his favor is, that the testimony is balanced." '"

port of his own contention, and the tion, Joseph v. Seward, 91 Ala. 597,

other party as unqualifiedly and ex- 8 So. Rep. 682; Bonnell v. Wilder, 67

plicitly swears to a contrary state of 111. 327, 330; Cooper v. Skeel, 14-

facts, and there is no evidence in the Iowa 578, 580; Adams v. Wells, 64 N.

case corroborating the party who has J. Eq. 211, 53 Atl. Rep. 610; Griffiths

the burden of proof, he fails to make v. Hardenbergh, 41 N. Y. 464; Mc-

out his ease." Per Bookstaver, J., in Manus v. Davitt, 94 N. Y. App. Div.

Campbell Printing Press, etc., Co. v. 481, 88 N. Y. Supp. 55; Losee v.

Yorkston, (C. PI. Gon. T.) 11 Misc. Morey, 57 Barb. (N. Y.) 561;

(N. Y.) 340, 32 N. Y. Supp. 263, 266, Schwarzwaelder v. Detroit, 77 Fed.

reversing the judgment of the court Rep. 886, 889; The John Martin, 2

below and citing Stevens v. Trask, Abb. (TJ. S.) 172, 174, 13 Fed. Cas.

(C. PI. Gen. T.) 18 N. Y. Supp. 117; No. 7,357 (at p. 695), where Long-

Smith r. Gunn, ( Supm. Ct. Gen. year, D. J., said :
" Neither is cor-

T.) 12 N. Y. Supp. 808, and Syms roborated, and as both stand before

V. Vyse, (Supm. Ct. Gen. T.) 2 the court on an equal footing as to

N. Y. St. Rep. 106. See also for interest and credibility, the testimony

cases where equality in number of of the one exactly balances that of the

witnesses was considered, in the par- other."

ticular case, as constituting an equi- 2^2 Sanborn v. Babcock, 33 Wis. 400,

poise, so that the party having the per Lyon, J.

burden of proof failed in his conten-
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But the general rule undoubtedly is that a mere equality in number

of witnesses does not constitute a balance of evidence ^*' any more than

mere disparity in number discloses a preponderance/** which it some-

times does."*^ " It cannot be held as a proposition of law that simply

because an equal number of witnesses testify in opposition to each other

upon a given question of fact, therefore the evidence is evenly bal-

anced. . . . The intelligence and integrity of the witnesses,

their means of information, as well as many other things, are to be

considered in determining upon which side is the preponderance or

greater weight of the evidence." ^^^ " The testimony of one witness

may be more clear, consistent, and convincing than the testimony of

another," ^" or " so inconsistent with the usual manner in which

business men transact business that it looks incerdible." ^*' One

witness's recollection of a transaction may be much more minute

and circumstantial than that of the other and therefore more credible

and convincing.^*^ " Facts may exist which will turn the scale on the

one side— interest, motive, prejudice, manner of testifying. These or

other kindred things are to be considered in determining which of the

two witnesses ... is entitled to the greater credit." '"'''

213 Johnson v. People, UO 111. 350, 248 Proudfoot v. Wightman, 78 111.

29 N. E. Kep. 895 ; Fowler v. Peter- 553, 557, per Craig, J. And see gener-

son, 25 111. App. 81, 82. ally as to improbabilities post, chap.
2*'' See supra, § 61. IV.

2^5 See supra, § 63. 249 Dinet v. Eeilly, 2 111. App. 316,
240 Per Mr. Justice Brown in Chi- 322.

cago, etc., K. Co. v. Presbrey, 98 111. 200 Boylston v. Bain, 90 111. 283, 288,

App. 303. per Craig, J. See also Swain v. Ed-
217 Howlett V. Dilta, 4 Ind. App. 23, rounds, 53 N. J. Eq. 142, 32 Atl. Rep.

30 N. E. Hep. 313, per New, J. 369.
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Introduction.

§ 66. Dr. Johnson's Apothegm. — Boswell quotes Dr. Johnson as

saying that " he who tells nothing exceeding the bounds of probability

has a right to demand that they should believe him who cannot con-

tradict him." ^

§ 67. Sententious Judicial TTtterances.— " If witnesses come un-

impeached in point of general integrity," said Lord Stowell, " if they

depose with charactiers of fairness in their particular narrations, the

facts must be received, or there is an end of all judicial inquiry.

Ilimian prudence has done its utmost, has done all that it is capa-

ble of doing, in giving every security that can be afforded to in-

dividuals." "

Dr. Lushington laid it down as the " strict line of all judicial pro-

ceeding, namely, to credit the evidence of respectable persons unless

they are contradicted, or unless there is something in their testimony

to excite a suspicion of the fidelity with which they have deposed." '

" The rights of the people would have no safeguard, and the courts

of justice would afford no forum for the redress of wrongs, if the

unimpeached and uncontradicted testimony of a witness can be over-

thrown without reason," said Judge Gildersleeve of the New York

Supreme Court,* and he was speaking of the testimony of one who

was an interested party to the suit."

It is a " well-settled principle of law, which is absolutely essential

to the security of individual rights, that a witness who is unimpeached

iBoswell's Life of Johnson, in loco. Erie R. Co., 49 Barb. (N. Y.) 583,

2 Elwea V. Elwea, 1 Hag. Cons. 269, 586, per E. Darwin Smith, J.

287. In common-law practice if the jury

3 Collett V. Collett, 1 Curt. Ecc. 678, renders a verdict against clear, ex-

690. plicit, and uncontradicted testimony,

* Lewis V. New York City R. Co., and the court refuses to set it aside,

(Supm. Ct. App. T.) 50 Misc. (N. Y.) it is the duty of a superior court to

535, 99 N. Y. Supp. 462. " If juries correct the error by mandamus. It

are permitted to discredit or disre- is a matter in which the trial court

gard such testimony there is no safety has no discretion, since " every ver-

in the administration of justice, and diet must be supported by evidence."

parties might just as well let the re- People v. Superior Court, 10 Wend,

suit of a litigation abide the cast of a (N. Y.) 285, 290, per Savage, C. J.

die or a game of chance." Seibert v. « See infra, §g 78-80.
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and uncontradicted must be believed," said Judge Barculo of the New
York Supreme Court."

" The Jury might as well, in their arbitrary and sovereign pleasure,

render a verdict without evidence as against evidence," said Judge

Orton of the Wisconsin Supreme Court.'

" That, when nothing appears to the contrary, the presumption is

lO be fairly indulged that an unimpeached witness has testified truly,

may be laid down as a principle derived from the experience and

"

knowledge of mankind," said Judge Boggs of the Illinois Supreme

Court.'

" Where the weight of credible testimony proves the existence of a

fact, it must be accepted as a fact, . . nor can conjectures ° be

allowed to displace proofs," said Judge Brawley of the federal Dis-

trict Court.i"

§ 68. Uncontradicted Testimony in Criminal Cases. — In a crim-

inal case it is not within the power of the court to direct a verdict of

guilty or not guilty, or compel the jury to find such a verdict, however

6 Roberts v. Gee, 15 Barb. (N. Y.)

449, 452.

^ Engmann v. Immel, 59 Wis. 249,

252, 18 N. W. Rep. 182. See further

quotation from this case infra, § 110.

" The dictates of intellectual belief

are as imperious as those of con-

science," said Judge Liddell of Mon-
tana. Kelley v. The Cable Co., 8

Mont. 440, 450, 20 Pac. Rep. 669, 672.

And in a criminal case in Prince Ed-

ward Island, where it appeared that

some of the jurors had resolved not

to join in a verdict of guilty unless

they were assured by the court that

the defendant would not be impris-

oned, Judge Peters said :
" A very

erroneous idea of the obligation of a
juror's oath seems to be entertained

by some, perhaps by many persons.

It is what is called a promissory oath.

The juror, solemnly calling God to

witness, promises that he will well

and truly try and a true verdict give

according to the evidence. Some
seem to think that a juror, although

clearly convinced by the evidence that

a verdict one way should be given, cm.
without violating his oath, refuse to

find any verdict at all. But this is a

mistake. He promised to give a ver-

dict as well as to truly try, and when
the evidence is such as must con-

vince him of the defendant's guilt,

lie as clearly violated the obligation of

his oath by refusing to find any ver-

dict, as he would do if he found a
person guilty whom he conscien-

tiously believed to be innocent."

Queen i\ T.awson, 2 Has. & War. (P.

E. Island) 398, 409.

sHausiM- I'. People, 210 111. 253, 71

N. R. Rep. 416.

» See antr, § 34.

icTrnvolors- Ins. Co. v. Selden, (0.

C. A.) 78 Fed. Rep. 285, 288.
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clear and conclusive the evidence may be. Therefore the Jury may
find a verdict of guilty or not guilty, arbitrarily or capriciously, and

when the finding is " Not guilty " the verdict must stand. The court

may, however, advise the jury to find a verdict of not guilty, and may
reverse a conviction as against or unsupported by the evidence. There-

fore the rule that reasonable, disinterested, credible, and uncontra-

dicted evidence, having no element of inherent improbability, cannot

be disregarded, does not in precise terms apply to a criminal case.

'CJie main reason for this is that in criminal trials the jury is the sole

judge of the facts.^^

Still, in a criminal case a federal judge instructed the jury as fol-

lows: "You have no right to disbelieve a witness upon mere

prejudiced assumptions without there is something in the appearance

of the witness or in his testimony in conflict with other testimony.

You should deal fairly and justly with witnesses, and unless there is

some good reason for you to disbelieve them you should believe their

testimony." ^''

In another criminal case in the federal District Court the following

instruction was given concerning the testimony of a witness for the

government :
" The witness is unimpeached and uncontradicted, and

if you think his statement consistent and rational, he is entitled to

credit. You have no right to reject what he says as untrue by assum-

ing the existence of some unproved hypothesis, or upon any imaginary

surmise that by possibility he may be mistaken or untruthful. You

may criticise and weigh the testimony as carefully as possible; but

when this duty is performed, if it would obtain your credence in the

ordinary affairs of life, you have no right arbitrarily, and without

reason, to say you will disregard it."
^^

"People V. Tuczkewitz, 149 N. Y. 1021; Com. v. Hyland, 155 Mass. 7,

240, 43 N. E. Rep. 548; U. S. v. Lee 28 N. E. Rep. 1055.

Huen, 118 Fed. Rep. 442, 450. See 12 U. S. v. Stevens, 2 Hask. (U. S.)

also People v. Barberi, 140 N. Y. 256, 164, 27 Fed. Cas. No. 16,392, per

269, 43 N. E. Rep. 635; U. S. v. Tay- Fox, D. J. See also the instructions

lor, 3 McCrary (U. S.) 500. But by Benedict, D. J., in U. S. v. Devlin,

compare Williams v. State, 47 Ala. 7 Int. Rev. Ree. 44, 25 Fed. Oas. No.

659, 666. 14,955.

At least, the jury are not obliged 13 U. S. v. Harbison, 13 Int. Rev.

to believe the defendant. Com. v. Rec. 118, 26 Fed. Cas. No. 15,300, per

McNeese, 156 Mass. 231, 30 N. E. Rep. Emmons, C. J.

PACTS— 8
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So in a criminal case in Georgia, the court, referring to witnesses

for the prosecution, said :
" Witnesses must be believed unless they be

impeached in some of the modes which the law declares sufficient to

ihrow suspicion on their testimony. If their evidence be in no manner

impeached, it is entitled to implicit belief, and the jury which dis-

regards it incurs the guilt of wilful or reckless error." ^*

In a criminal case in Iowa the trial court gave the following instruc-

iion :
" You are the judges of the credibility of the witnesses. You

mu&t determine whether any of them have told the truth or not. If

you think they have not told the truth, it is your right and duty to

disregard their evidence in so far as you think it untrue ; and in regard

to all of the witnesses you will give what they say just as much weight

and force as you think it entitled to, considering the probability of its

truth, its reasonableness, and whether corroborated or contradicted by

the circumstances of the case, or other witnesses." Without determin-

ing whether the giving of this instruction would, of itself, constitute a

sufficient ground for the reversal of a judgment of conviction, the

Supreme Court expressed the opinion that the first part of it placed

belief in the evidence too absolutely within the mere will or discretion

of the jury. " It is true that the jury must judge of the credibility

of the witnesses," said the court, " but in doing so they must exercise

judgment, aided by the rules for discovering truth, and not merely

will." ^^

Disinterested Witnesses.

§ 69. Rule Stated in New York. — In a case in Cowen's New
York reports, tried originally before a justice of the peace, two wit-

nesses testified for the defendant, and their testimony, if believed,

required a judgment in his favor. Nevertheless the justice gave judg-

ment for the plaintiff, and certified in his return on certiorari that he

disregarded the testimony of these two witnesses because he was

satisfied, from the manajpr in which they testified, that they were

biased in favor of the defendant. It will be observed that the justice

did not certify that their manner was such as to create doubts of their

veracity. The Supreme Court reversed the judgment, and laid down
the following wholesome doctrine— the only doctrine, in the author's

i< Jesse V. State, 20 Oa. 168, per MeDonnUl, ,T.

"State r. Fowler, 52 Iowa JOS, 2 N, -W. Rop. 983, per Day, J.
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opinion, consistent with the purposes of judicial inquiry :
" The

justice had no right entirely and arbitrarily to disregard the testimony

of two uninipeached witnesses, on the ground ' that he was satisfied

that they were biased in favor of the defendant.' There was no attempt

to impeach their characters. The facts sworn to by them were not

contradicted by any other witnesses, either directly or indirectly; nor

was there any intrinsic improbability in the narration given by them.

It is difficult to establish a rule which shall regulate and limit the dis-

cretion of a court or jury, in the degree of credit to be given to the

testimony of different witnesses. Much must depend on the particular

circumstances of each case. But there is no difficulty in saying that

where (as in this case) the witness is unimpeached, the facts sworn to

by him uncontradicted either directly or indirectly by other witnesses,

and there is no intrinsic improbability in the relation given by him,

neither a court nor jury can, in the exercise of a sound discretion, dis-

regard his testimony. It is no less the duty of a court than of a jury

to decide according to evidence. But it is mockery to talk of evidence,

if it is discretionary with the tribunal to which it is addressed to dis-

regard it upon the vague suggestion, unsupported by proof, of the bias

of the witness." ^*

The Court of Appeals has declared it to be " undoubtedly a general

rule that when a disinterested witness, who is in no way discredited,

testifies to a fact within his own knowledge, which is not of itself

improbable or in confiict with other evidence, the witness is to be

believed, and the fact is to be taken as legally established, so that it

cannot be disregarded by court or jury." " The same doctrine has

been reiterated and enforced by the New York courts in a multitude

of cases.^^

10 Newton v. Pope, 1 Cow. (N. Y.) Galitzka, 114 N. Y. App. Div. 799,

109. 100 N. Y. Supp. 173; Mendoza v.

"Kavanagh v. Wilson, 70 N. Y. Levy, 111 N. Y. App. Div. 449, 97 N.

177, 179. Y. Supp. 753; Mahon ;;. Dime Sav.

IS Johnson v. New York Cent., etc., Bank, 92 N. Y. App. Div. 506, 87 N.

R. Co., 173 N. Y. 79, 65 N. E. Rep. Y. Supp. 258; Fox v. Manhattan R.

946; Plyer v. German-American Ins. Co., 67 N. Y. App. Div. 460, 73 N. Y.

Co., 121 N. Y. 689, 24 N. E. Rep. Supp. 896; Kapiloflf v. Feist, (Supm.

929; New York, etc.. Ferry Co. v. Ct. App. T.) 91 N. Y. Supp. 27;

Moore, 102 N. Y. 667, 1 N. Y. St. Cullinan v. Rorphuro, 93 N. Y. App.

Rep. 374; Elwood v. Western Union Div. 200, 87 N. Y. Supp. 570; Gunn

Tel. Co., 45 N. Y. 549, 553; Block v. v. Metropolitan St. R. Co., (Supm.
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"But in applying this rule great care should be exercised," said

Chief Justice Chureh.^^

§ 70. Eule Stated in California. — A jury was instructed as fol-

lows: "When facts are testified to by witnesses who are not im-

peached, and there is no inherent improbability in the statement, the

Jury are boimd to take that evidence as proving the particular fact;

and the Jury have no right capriciously to disregard evidence where

it is not controverted, and the character of the witnesses is good, and

the story is probable." This instruction was held to be correct.

" There ought to be no necessity for giving such an instruction to a

Jury. A Juror who required to be so instructed would be utterly unfit

for the position," said the court.^"

§ 71. Rule Stated in Illinois, Indiana, and Iowa. — In an early

case in Illinois Chief Justice Caton said :
" Can a Jury, from mere

caprice, entirely disregard the testimony of a witness unimpeached in

any way ? This they cannot lawfully do, although they are the Judges

of the credibility of witnesses. They must Judge of that fact, as of

any other in the case, from evidence. They cannot disregard the testi-

mony of a witness without some cause. They must have some grounds

for disbelieving him before they are authorized to do so. They must

exercise their Judgment, and not their will, when passing upon the

credibility of a witness." ^^

Ct. App. T.) 86 N. Y. Supp. 241; 24; Maekey v. N. Y. Cent. R. Co., 27

Gair v. Cohen, (Supm. Ct. App. T.) Barb. (N. Y.) 528, 540; Roberts r.

20 Misc. (N. Y.) 801, 56 N. Y. Supp. Gcc, 15 B.arb. (N. Y.) 449; Hyde v.

180; Weber v. Third Ave. R. Co., 12 Paige, 8 Barb. (N. Y.) 150; Jacks

N. Y. App. Div. 512, 42 N. Y. Supp. v. Darrin, 3 E. D. Smith (N. Y.) 557.

789; Spring v. Millington, (County See also supra, § 07.

Ct.) 44 Misc. (N. Y.) 624, 00 N. Y. is) Koehler v. Adler, 78 N. Y. 287,

Supp. 152; Dwight v. Williams, 291.

(Supm. Ct. Spec. T.) 25 Misc. (N. 20 Hayward v. Rogers, 62 Cal. 349,

Y.) 667, 55 N. Y. Supp. 201; Decker 372, per Sharpstein, J.

V. Sexton, (Supm. Ct. App. T.) 19 21 Robertson r. Dodge, 28 111. 161,

Misc. (N. Y.) 59, 43 N. Y. Supp. 167; 163. Sec also supra. § 67; Smith v.

In re Bull, 2 N. Y. Supp. 52 {obiter)
; Slocum, 02 111. 354, 300; Chicago, etc.,

Hun )'. Cary, (Supm. Ct. Gen. T.) R. Co. v. Stumps, 55 111. 367, 375;

59 How. Pr. (N. Y.) 426, 430; Bcatty Robinson v. M.igarity, 28 111. 423,

V. Thilemann, 10 Daly (N. Y.) 20, 428; Kdlor v. Uohtmann, 10 111. App.
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Again the Supreme Court said :
" The proposition that the jury

have the right to disbelieve such witnesses as, in their judgment, under

all the circumstances of the case, are unworthy of belief, is not the law.

The jury, although they are the judges of the credibility of the wit-

nesses, have no right to arbitrarily disbelieve the testimony, unless

where such witnesses have wilfully and knowingly sworn falsely to

material facts in the case." ^^

And still again :
" The jury are at liberty to disbelieve the evidence

of a witness who has been impeached in any of the modes recognized

by the law for impeaching witnesses, which may include not only direct

contradictions and evidence of bad character, but also the inherent

improbabilities of his statements, and his manner and appearance

while testifying; but they cannot be allowed to go beyond this, and

determine for themselves that other circumstances, not within legal

contemplation, tending to impeach the witness, show that his evidence

is impeaehod, and therefore entirely disregard it. The effect to be

given to evidence, it is true, may depend in some degree on circum-

stances other than those wliich are regarded as diiectly tending to

impeaiih a witness, sucli as his opportunity for knowing tJiat to wliicli

he testifies, the strengtli or \\'eakness of his memory, his interest in the

question, and even his temperament; but here, also, the jury are

limited, and can only consider those circumstances which, in human

experience, are known to affect perception, memory, and judg-

ment." ''^

In Indiana " to justify the rejection of evidence, it must be either

contradietecl, or improbable in itself, or obnoxious according to some

established legal mode of testing truth," said Judge Stuart in an early

case."

In Iowa " the jury must judge of the credibility of the witnesses,

but in doing so they must exercise judgment, aided by the rules for

discovering truth, and not merely will." ^°

488; Gibson v. Trontman, 9 111. App. Gray, 80 111. 28, 31, per Scholfield, J.

94; Chicago, etc., R. Co. v. Stumps, .55 See also Rankin v. Grow, 19 111. 626;

111. 307, 375. Ferkel v. People, 16 111. App. 310.

22 Evans v. George, 80 111. 51, 53, 24 Peter v. Wright, 6 Ind. 183, 193.

per Scott, C. J., quoted with approval 25 State v. Fowler, 52 lovfa 103, 2

in Northern Pao. R. Co. w. Hayes, N. W. Rep. 983. See also Hall V.

(C. C. A.) 87 Fed. Rep. 129, 132. Cardell, 111 Iowa 206, 82 N. W. Rep.

23 Hartford L., etc., Ins. Co. v. 503.
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§ 72. Rule stated in Massachusetts. — " The general rule is, that

when a fact is sworn to by a witness of fair fame, and who is uncon-

tradicted by other testimony or any circumstances in which he may

stand, the jury are not at liberty to disregard his testimony." ^^

§ 73. Rule Stated in New Jersey.— " When the testimony is all

one way, credible and unimpeached, the court and Jury must not dis-

regard it, and if they do the judgment of the court in opposition thereto

will be reversed," said Judge Scudder.^' " There is no practitioner

who does not know that a large part of the value of the trial by jury

is in the fact that their verdict is subject to review and correction,"

said Judge Van Dyke. "A juror is not at liberty to reject clear,

certain, corroborated, uncontradicted, and unimpeached evidence,

simply because he won't believe it, or because it is his right to reject

it." "^

§ 74. Rule Stated in Pennsylvania. — " When the testimony is not

in itself improbable, is not at variance with any proved or admitted

facts or with ordinary experience, and comes from witnesses whose

candor there is no apparent ground for doubting, the jury is not at

liberty to indulge in a capricious disbelief. If they do so, it is the

duty of the court to set the verdict aside." ^^ But " they are not bound

26 Harding v. Brooks, 5 Pick. " the rule of evidence which requires

(Mass.) 244, 248, per Parker, C. J. a jury to accept the testimony of »
27 Roeber v. Society, etc., 47 N. J. witness, unless it is inherently im-

L. 237, 241. Equally emphatic was probable, or unless it is discredited

the ruling of the court in Cooley v. by circumstances which appear in the

Barcroft, 43 N. J. L. 363, quoting and case, or by evidence impeaching the

following Newton v. Pope, 1 Cow. (N. veracity of the witness."

Y. ) 109, which is quoted supra, § 09. =!> Lonzer v. Lehigh Valley R. Co.,

See also, as to the duty to believe 196 Pa. St. 610, 613, 46 Atl. Rep.

such testimony, Lillis v. Gallagher, 937, per Mitchell, J. See also Hynd-
39 N. J. Eq. 93, 95; Gilford v. Lan- man v. Hogsett, 111 Pa. St. 643, 4

drine, 37 N. J. Eq. 127, 129, and Atl. Rep. 717; Grambs v. Lynch, 20

case cited infra, note C8; In re W. N. C. (Pa.) 376, per Paxson, J.,

Sparks's Will, 03 N. J. Eq. 242 ; Boy- quoted in Lehigh C. & N. Co. v.

lan V. Meeker, 28 N. J. L. 274, 330. Evans, 176 Pa, St. 28, 32. But com-
28Boylan v. Meeker, 28 N. J. L. pare Reel v. Elder, 62 Pa. St. 308,

274, 330. 316; Snyder v. Bougher, 214 Pa. St.

In Zabriskie v. State, 43 N. J. L. 453 ; Barnett v. Becker, 25 Pa. Super.

640, 645, Van Syckel, J., alluded to Ct. 22, 26; Dawson v. Shaw, 28 Pa.
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to accept his statements because he is uniinpeached and uncontradicted

by other witnesses. He may impeach and contradict himself on the

witness stand, or the jury may believe that he is honestly mistaken.

His manner,'" the motive or bias,^^ the inherent improbability of his

story,^^ or the want of accurate recollection '' may discredit his testi-

mony and justify a jury ia disregarding it altogether.'', » 31

§ 75. Eule Stated in Federal Courts, ^r District Judge Dyer in-

structed a jury as follows :
" You ought not, gentlemen, to adopt

theories without proof ; nor is the jury at liberty to disregard positive,

uncontradicted evidence of facts testified to by credible witnesses, and

substitute therefor bare possibilities. In other words, the jury ought

not to disregard, but on the contrary should believe, the testimony of

credible witnesses as to facts coming to their personal knowledge, and

which are not improbable nor in conflict with or uncontradicted by

other evidence in the case, as against what may be bare possibility, on

conjecture or theory." "^ Speaking to the same point. District Judge

Ballard, instructing a jury, said :
" You should not arbitrarily reject

the testimony of any witness. If he had opportunity of knowing what

he testifies, and he testifies to nothing which is irrational, improbable,

or which taxes your credulity, if he has delivered his testimony in a

credible manner, if his character is unimpeached, and his testimony

not contradicted, both common sense and the law suggest that he

should be credited." °^

The rule embodied in the foregoing instructions has been rqeognized

in numerous other federal cases as binding alike upon courts and

juries.'^ " Undoubtedly, as a general rule, positive testimony as to a

Super. Ct. 563, 566; Colonial Trust 11 Int. Rev. Kec. 94, 25 Fed. Gas. No.

Co. V. Gatz, 28 Pa. Super. Ct. 619, 15,091.

634. 3' The Conqueror, 166 U. S. 110,

30 See infra, § 125. 131; Parulo v. Philadelphia, etc., R.

81 See infra, §§ 78, 89, 90. Co., 145 Fed. Eep. 664, 676; U. S. v.

32 See infra, § 92 et seq. Leung Shue, 126 Fed. Rep. 423; The

33 See infra, § 126. Minnehaha, (C. C. A.) 124 Fed. Rep.

34 Lautner ». Kann, 184 Pa. St. 334, 210; U. S. v. Lee Huen, 118 Fed.

339, per Fell, J. Rep. 442, 457; U. S. v. Jue Wy, 103

35 McCarthy v. Travelers' Ins. Co., Fed. Rep. 795; Northern Pac. R. Co.

15 Fed. Cas. No. 8,682. v. Hayes, (C. C. A.) 87 Fed. Rep.

38 U. S. V. Fifty Barrels Whiskey, 129, 132; International Tooth-Crown
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particular fact, uncontradicted by any one, should control the decision

of the court," said Mr. Justice Field.^^

§ 76. Rule in Various Other Jurisdictions. — The rule in regard

to the weight of uncontradicted testimony of disinterested witnesses,

BO emphatically laid down in the foregoing sectiops, is (except, it

seems, in Missouri)^" universally recognized.^"

Co. V. Bennett, 72 Fed. Rep. 169, 171;

Union Paper-Bag Mach. Co. v. Water-

bury, 58 Fed. Rep. 566; MeCall v.

McDowell, Deady (U. 8.) 233, 1 Abb.

(U. S.) 212, 15 Fed. Caa. No. 8,673;

Smith V. Elliott, 9 Blatchf. (U. S.)

400, 22 Fed. Gas. No. 13,041; New
England Screw Co. v. Sloan, 1 Mao-

Arthur Pat. Cas. 210, 18 Fed. Cas.

No. 10,158; Ex p. Shouse, Crabbe (U.

S.) 482, 22 Fed. Cas. No. 12,815; U.

S. V. Devlin, 7 Int. Rev. Rec. 44, 25

Fed. Cas. No. 14,955; U. S. r. Fifty

Barrels Whiskey, 11 Int. Rev. Rec.

94, 25 Fed. Cas. No. 15,091; U. S. v.

Harbison, 13 Int. Rev. Roe. 118, 26

Fed. Cas. No. 15,300; Western Ins.

Co. V. Steamboat Goody Friends, 1

Bond (U. S.) 459, 29 Fed. Cas. No.

17,436; U. S. V. Stevens, 2 Hask. (U.

S.) 164, 27 Fed. Cas. No. 16,392.

See also Kelly v. Jackson, 6 Pet. (U.

S.) 622, 632; Evans v. Hettick, 3

Wash. (U. S.l 408, 8 Fed. Cas. No.

4,562; U. S. v. Fifty-three Boxes

Havana Sugar, 2 Bond (U. S.) 346,

25 Fed. Cas. No. 15,098. See also

supra, §§ 67, 78, and infra, § 84.

" The court will assume that the

witness speaks the truth unless there

be impeaching testimony, contradic-

tory testimony, inherent improbabil-

ities in the statements, or circum-

stances surrounding the transaction

testified to tending to throw discredit

upon the statements made." Bradley

V. Eccles, 138 Fed. Rep. 911, 915, per

Ray, D. J.

ssQuoek Ting v. U. S., 140 U. S.

417, 420.

30 See infra, § 77. As to some
other jurisdictions see 6 EnCyc. of PI.

and Pr. 695, note 3.

•»o England. — Ricketts v. Turquand,

1 H. L. Cas. 472, 488. See also

Newton v. Ricketts, 9 H. L. Cas. 262,

266.

Canada.— Fish v. Fraser, 9 Nova
Scotia 514, 515. See also case cited

infra, note 68.

Prince Edward Island. — See
Cliiverie j\ Knight, 2 Has. & War.
(P. E. Island) 108, 110.

Alahnma.— See case cited infra,

note 68.

Colorado.— Colorado, etc., R. Co.

V. Thomas, 33 Colo. 517, 81 Pac. Rep.

801; Moyle v. Hocking, 10 Colo. App.
446, 51 Pac. Rep. 533.

District of Golumhia.— See case

cited infra, note 68.

Florida.— Lny v. Cox, 82 Fla. 546.

Georgia.— Frazier v. Georgia R.,

etc., Co., 108 Ga. 807, 33 S. E. Rep.
996.

Iowa. — See case cited infra, § 81.

Kansas.— Chicago, etc., R. Cb. v.

C roves, 56 Kan. 601, 44 Pac. Rep.
628, holding that an instruction that
" the jury are not bound to take the

testimony of any witness as abso-

lutely true " ought to be qualified by
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§ 77. Disinterested Testimony Not Conclusive in Missouri. — In

MissoTiri, after considerable contrariety of opinion in the earlier cases,

it was decided by a majority of the Supreme Court that in no case

whatsoever where oral testimony is given upon a question of fact can a

verdict be ordered by mandatory instruction from the court; and that

in all cases the jury have the absolute right to determine whether

uncontradicted, unimpeached testimony convinces them, subject only

to the corrective action of the trial court setting aside a finding of

facts which in the opinion of that court is not warranted by the testi-

mony. It was said that the constitutional right to a trial by jury

required the court so to hold.*^ This case has not been overruled,

although in a later case a single judge of the same court indignantly

condemned it in the following language :
" I maintain that the idea

that the jury, ' without rhyme or reason,' may arbitrarily disregard

evidence which is based on well-known probabilities and the daily

experience of common life, and is not unreasonable in its nature nor

impeached nor contradicted, is at war with every principle which lie^

at the foundation of the law's proper administration. If a chancellor,

trained and bred to the law, with long experience on the bench, decides

a case contrary to the evidence, even if there be some conflict therein, or

decides that tliere is no evidence when we think there is, this court

does not hesitate to reverse the decree, and will frequently enter in this

court a decree for the unsuccessful party. ' On what meats has this our

adding, "if there is reason to be- 50 Minn. 3, 52 N. W. Rep. 219;

lieve it false or mistaken,'' or words Hawkins v. Sauby, 48 Minn. 69, 50

of similar import. N. W. Rep. 1015.

Kentucky.— Barkley v. Bradford, Nebraska.— Dunbier v. Day, 12

100 Ky. 304, 38 S. W. Rep. 432. Neb. 596, 12 N. W. Rep. 109.

Louisiana.— New Orleans v. Gauth- Oregon.— Cougbanour v. Hutchin-

reaux, 32 La. Ann. 1126, 1130; Lussee son, 41 Oregon 419, 69 Pac. Rep. 68.

V. Hays, 22 La. Ann. 307. Texas.— Barry v. Graciette, ( Tex.

Maryland. — Baugher v. Gesell, Civ. App. 1902) 71 S. W. Rep. 309;

(Md. 1906) 63 Atl. Rep. 1078. Clark v. MoGrath, (Tex. Civ. App.

Massachusetts. — Harding v. 1893) 22 S. W. Rep. 527.

Brooks, 5 Pick. (Mass.) 244. Wisconsin. — Engmann v. Immel,

Michigan.— See case cited infra, 59 Wis. 249, 18 N. W. Rep. 182. See

§ 82. also infra, § 83; Bourda v. Jones,

Minnesota. — Winona, Second Nat. 110 Wis. 52, 85 N. W. Rep. 671.

Bank v. Donald, 56 Minn. 491, 58 N. *i Gannon v. Laclede Gas Light Co.,

W. Rep. 269; Anderson v. Liljengren, 145 Mo. 502, 46 S. W. Rep. 968, 47
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jury fed that it has grown so great' that they may disregard the

clearest and most indisputable and uncontradicted evidence, and their

act pass unchallenged and without remedy ? And then the unsuccess-

ful suitor, though justly entitled to a verdict, be blandly told, ' The

jury had the right to disbelieve your witnesses, and they have done

so.' If the utterance of such an edict does not a£Bx the bar sinister

upon the escutcheon of public justice, I know not by what words to

express the name and nature of the confiscatory outrage." "

Witnesses Interested or Otherwise Biased.

§ 78. General Rule in New York. — In Elwood v. Western Union

Tel. Co., 45 N. Y. 549, the leading case in this country. Judge Eapallo

said the general rule awarding conclusiveness to the uncontradicted

testimony of unimpeached witnesses *' was " laid down in the books

at a time when interest absolutely disqualified a witness," and " neces-

sarily assumed that the witnesses were disinterested.** That qualifica-

tion must, in the present state of the law, be added." Accordingly in

that case and in a long line of New York cases it has been held that the

mere fact that the witness is interested in the result of the suit is

sufficient to require the credibility of his testimony to be submitted to

the jury as a question of fact, and that either a court or a jury is at

liberty to disbelieve his testimony solely on the ground that he is

interested.*' This is said to be still " the general rule " in New York,

S. W. Kep. 907. See also Schroeder in Lomer v. Meeker, 25 N. Y. 361,

V. Chicago, etc., R. Co., 108 Mo. 322, wherein it was held that the testi-

18 S. W. Kep. 1094. mony of a witness was conclusive, the

But the general rule stated in the witness was an interested party to

preceding sections is binding upon a the action, and at th.at time his coin-

judge trying a case without u jury, mon-law disqualification had been re-

Ulrey v. Ulrey, 80 Mo. App. 48, 50, moved by the New York statute,

a divorce case. 45 Saranac, etc., R. Co. v. Arnold,
42 0glesby v. Missouri Pac. R. Co., 1G7 N. Y. 368, 60 N. E. Rep. 647;

150 Mo. 137, 228, 37 S. W. Rep. 829, Rage v. Krekey, 137 N. Y. 307, 33

61 S. W. Rep. 758, per Sherwood, J. N. E. Rep. 311; Volkmar v. Man-
See also Lionberger v. Pohlman, 16 hattan R. Co., 134 N. Y. 418, 31 N.
Mo. App. 392, 398, per Thompson, J.

;

E. Rep. 870; Joy v. Diefendorf, 130

Boatmen's Sav. Bank v. Overall, 16 N. Y. 6, 9, 28 N. E. Rep. 602; Cana-
Mo. App. 510. Joliarie Nat. Bank v. Diefendorf, 123

i3 Supra, § 69 et seq. N. Y. 191, 25 N. E. Rep. 402; Mc-
•^Here the court was in error, for Quigan v. Delaware, etc., R. Co., 122
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notwithstanding the several decisions, both early and late, of the Court

N. Y. 618, 622, 26 N. E. Rep. 13;

Wilson V. Metropolitan El. R. Co.,

120 N. Y. 145, 24 N. E. Rep. 384;

Munoz V. Wilson, 111 N. Y. 295, 300,

18 N. E. Rep. 855; Honegger v. Wett-

Btein, 94 N. Y. 252, 261; Becht v.

Corbin, 92 N. Y. 658; Kearney v.

New York, 92 N. Y. 617, 621; Wohl-

fahrt V. Beckert, 92 N. Y. 490; Gilder-

sleeve V. Landon, 73 N. Y. 609; Irish

V. Union Bag, etc., Co., 103 N. Y.

App. Div. 51, 92 N. Y. Supp. 699;

Kapiloff i;. Feist, (Supm. Ct. App. T.)

91 N. Y. Supp. 27; Tishman v. Kline,

(Supm. Ct. App. T.) 84 N. Y. Supp.

452; Levy v. Abramsohn, (Supm. Ct.

App. T.) 39 Misc. (N. Y.) 781, 81 N.

Y. Supp. 344; Corotinsky v. Maimin,

(Supm. Ct. App. T.) 37 Misc. (N.

Y.) 777, 76 N. Y. Supp. 924; Burt v.

Quackenbush, 72 N. Y. App. Div. 547,

75 N. Y. Supp. 1031; Garbarsky v.

Simkin, (Supm. Ct. App. T.) 36

Misc. (N. Y.) 195, 73 N. Y. Supp.

199; Bloomingdale v. Southern Nat.

Bank, 63 N. Y. App. Div. 72, 71 N.

Y. Supp. 306; Albreeht v. New York

Cent., etc., R. Co., 54 N. Y. App. Div.

636, 66 N. Y. Supp. 605; O'Flaherty

V. Nassau Electric R. Co., 34 N. Y.

App. Div. 74, 54 N. Y. Supp. 96;

Hamilton v. Owego Water Works, 22

N. Y. App. Div. 573, 48 N. Y. Supp.

106; Douai v. Lutjens, 21 N. Y. App.

Div. 254, 47 N. Y. Supp. 659; Berze-

vizy V. Delaware, etc., R. Co., 19 N.

Y. App. Div. 309, 46 N. Y. Supp. 27;

New York Bank Note Co. v. McKeige,

17 N. Y. App. Div. 294, 45 N. Y.

Supp. 197; Siefke v. Siefke, 6 N. Y.

App. Div. 472, 39 N. Y. Supp. 601;

Kingsland Land Co. v. Newman, 1 N.

Y. App. Div. 1, 36 N. Y. Supp. 960;

Wilcox V. Selleck, 92 Hun (N. Y.)

37, 36 N. Y. Supp. 633; Fisher v.

Rankin, 78 Hun (N. Y.) 407, 29 N.

Y. Supp. 143; Goldsmith v. Coverly,

75 Hun (N. Y.) 48, 27 N. Y. Supp.

116; Gowing V. Warner, (Supm. Ct.

App. T.) 30 Misc. (N. Y.) 593, 62

N. Y. Supp. 797, affirming (N. Y.

City Ct. Gen. T.) 29 Misc. (N. Y.)

593, 61 N. Y. Supp. 500; Carrere v.

Dun, (Supm. Ct. App. T.) 26 Misc.

(N. Y.) 717, 57 N. Y. Supp. 82;

Gorman v. Williams, (Supm. Ct. App.

T.) 26 Misc. (N. Y.) 776, 56 N. Y.

Supp. 1031; Gair v. Cohen, (Supm.
Ct. App. T.) 26 Misc. (N. Y.) 801,

56 N. Y. Supp. 180; Van Nostrand v.

Hubbard, 35 N. Y. App. Div. 201, 54

N. Y. Supp. 739; Finn v. Peterson,

(Supm. Ct. App. T.) 24 Misc. (N. Y.)

737, 53 N. Y. Supp. 787; Moran v.

Abbott, 26 N. Y. App. Div. 570, 50

N. Y. Supp. 337; Mercantile Bank v.

Anderson, 27 N. Y. App. Div. 94, 50

N. Y. Supp. 176; Halsey v. Hart, 85

Hun (N. Y.) 46, 32 N. Y. Supp. 665;

Weber v. Third Ave. R. Co., 12 N. Y.

App. Div. 512, 42 N. Y. Supp. 789;

Kidder v. Jones, (C. PI. Gen. T.) 13

Misc. (N. Y.) 216, 34 N. Y. Supp.

231; O'Neill v. Third Ave. R. Co., 78

Hun (N. Y.) 183, 28 N. Y. Supp. 917;

Olsen V. Ensign, (C. PI. Gen. T.) 7

Misc. (N. Y.) 682, 28 N. Y. Supp.

38; Reid v. New York, 68 Hun (N.

Y.) 110, 22 N. Y. Supp. 623;

Meeteer v. Manhattan R. Co., 63

Hun (N. Y.) 533, 18 N. Y. Supp.

561; A. B. Cleveland Co. v. A. C.

Nellis Co., (C. PI. Gen. T.) 18 N. Y.

Supp. 448; Leavitt v. Dodge, (Supm.

Ct. Gen. T.) 16 N. Y. Supp. 309;

Rumsey v. Boutwell, 61 Hun (N. Y.)

165, 15 N. Y. Supp. 765; Uransky v.

Dry-Dock, etc., R. Co., (Supm. Ct.
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of Appeals, and the many decisions of the Supreme Court, which are

cited infra, § 80.*"

Whenever it is held that testimony must go to a jury because it is

given by an interested party, it makes no difference that the same facts

were svrorn to by each of several joint parties.*'

Of course it is v^ithin the province of the court or jury to give credit

to the uncorroborated testimony of a party to the suit.** It may be

entirely proper to direct a verdict on the testimony of a party where

he is strongly, corroborated, and it may be erroneous not to do so.*°

§ 79. Reason aud Kigor of the New York General Rule.— The

following extract from the opinion of Presiding Judge Barculo of the

New York Supreme Court contains the boldest, most plausible, and

most uncompromising defense of the New York general rule that has

ever been offered in any reported case :
" There is another question

involved in this case, which is frequently presenting itself at the cir-

cuit, and which, under our new system, is dignified with considerable

importance. Is a court aud jury bound to believe a party swearing

in his own behalf ? The code authorizes a party to call his adversary

and examine him as a witness against himself (§ 390). A subseqiient

Gen. T.) 13 N. Y. Supp. 670; Ract E. Rep. G57; Lamb v. Prudentinl Ins.

V. Duviard-Dime, (Supra. Ct. Gen. Co., 22 N. Y. App. Div. 552, 48 N. Y.

T.) 4 N. Y. Supp. 156; Merscliendorf Supp. 123; Goodwin r. Goldsmith, 49

V. Koeh, (Supm. Ct. App. T.) 22 N. V. Super. Ct. 101.

Miac. (N. Y.) 356, 49 N. Y. Supp. lo Hull r. Littauer, 162 N. Y. 572,

285; Levy r. Yazbeek, {Supm. Ct. 57 N. E. Rep. 102; Saranac, etc., R.

App. T.) 22 Misc. (N. Y.) 136, 49 Co. !'. Arnold, 167 N. Y. 3GS, 60 N.

N. Y. Supp. 283; Anderson i'. Stand- E. Rep. 047; Mendoza r. Levy, 111

ard Gaa Light Co., (Supm. Ct. App. N. V. App. Div. 449, 97 N. Y. Supp.

T.) 17 Misc. (N. Y.) 625, 40 N. Y. 753.

Supp. 671 ; Metropolitan EL R. Co. 4t This was the case in Saranac,

V. Manhattan El. R. Co., 11 Daly (N. etc., R. Co. v. Arnold, 167 N. Y. 368,

Y.) 373, 526; Lesser v. Wunder, 9 GO N. E. Ecp. 647.

Daly (N. Y.) 70; Nicholson v. Con- is Doherty v. Metropolitan St. R.
ner, 8 Daly (N. Y.) 212; Iloage v. Co., (Supm. Ct. App. T.) 91 N. Y.
Buffalo, (Buffalo Super. Ct. Gen. T.) Supp. 19; Rcid r. New York, 68 Hun
1 Abb. N. Cas. (N. Y.) 356; Roberts (N. Y.) 110, 22 N. Y. Supp. 623.

u. Gee, 15 Barb. (N. Y.) 449 (a strong lo Decker v. Sexton, (Supm. Ct.

case). See also Kavanagh v. Wilson, App. T.) 19 Misc. (N. Y.) 5*9, 43 N.
70 N. Y. 177; Sipple v. State, 99 N. Y. Supp. 167.

Y. 284, 289, 1 N. B. Rep. 892, 3 N.



§ 79] UNCONTRADICTED TESTIMONY. 125

section permits a party so called by his adversary to be examined in his

own behalf ' in respect to any matter pertinent to the issue ' (§ 395).

Now, so far as regards the testimony given by a party against himself,

there is a manifest propriety in compelling a jury to give it credit;

but is this true when he swears to an independent matter, in his own

favor? If a defendant on the witness stand admits his execution of

the promissory note which is the foundation of the action, we may
safely say that the jury are bound to find the fact accordingly; but if

he goes further, and in his own behalf testifies to a set-off exceeding

the amount of the note, are the jury required by any rule or principle

of law to find a verdict in his favor ? I think not. The code does not

furnish us with any guide on this subject. It merely opens the door

and lets in parties and interested persons, and permits them to testify

in behalf of their own interests, under the plausible pretense of elicit-

ing truth, avoiding legal disputes as to the competency of witnesses,

and expediting the trial of causes. Those whom experience at the

circuit has made acquainted with the numerous questions now raised,

touching the admissibility of assignees and of coplaintiffs or co-

defendants ; who value the time often wasted in endeavoring to extract

something to prop up a desperate case from an unwilling party turned

into a reluctant witness ; and who consider the utter disregard which

jurors, whose sound sense teaches them that reliable evidence can only

be expected from pure and disinterested sources, do and always will

manifest for testimony obtained by such new devices— may perhaps

be as competent to judge how well founded these pretenses are, as those

who substitute theory for practice, speculation for experience. Un-

fortunately those whose opinions are worth most on such subjects are,

ordinarily, least obtrusive and officious in urging them upon the

' powers that be.' The statute admits the witnesses, but is silent as to

the effect of their testimony. It does not declare that they shall be

believed, nor that their credit may be determined by the jury. In

making everything so very plain and simple and harmonious, our law-

makers seem, for a moment, to have been oblivious of the well-settled

principle of law, which is absolutely essential to the security of in-

dividual rights, that a witness who is unimpeached and uncontradicted

must be believed. For surely they could not have designed to extend

and apply this principle to the testimony of parties, interested persons,

and felons, to whom also the privilege was proposed to be extended
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(Eeport of Commissioners, § 352).''" Such a doctrine would be sub-

versive of all certainty and' security in judicial proceedings." "^ So

far as Judge Barculo's argument rests upon the propriety of the com-

mon-law rule totally disqualifying interested witnesses, what dis-

position does it make of the credibility of those interested parties whose

testimony was admitted at common law on the ground of necessity,

and as an exception to the general rule of incompetency ?
^^

The following view of the New York cases supporting the general

rule was expressed by Mr. Justice Follett :
" In some cases it is said

that a jury is at liberty to disregard the testimony of a party to the

action, or the testimony of an interested witness. This rule, expressed

in this absolute form, is a survival of the theory of the common law,

that persons interested in the event of an action, whether parties or

not, were so likely to commit perjury that they could not be sworn as

witnesses. In 1848 persons interested in the result of actions, and in

1857 parties to actions, were by the code of this state authorized to

testify in such actions. The courts regarded this change with great

disfavor, and the rule that the undisputed evidence of a party to an

action, or of ' a person interested therein, might be disbelieved by a

jury, was often charged, and is declared in several reported cases with-

out qualification, and without much regard to whether there were or

were not facts or circumstances which tended to discredit the witness.

But when time and experience demonstrated the wisdom of the change,

which had been made in England some years earlier (6 & 7 Vict., c.

85; 14 & 15 Vict., c. 99), the rule began to be qualified, and the tend-

ency of the later cases seems to be that a jury is not authorized to

disbelieve the uncontradicted evidence of a party, or of an interested

witness, simply because he is a party or is interested therein. The
rule, as first laid down, has been stated in some recent decisions; but

an examination of the cases shows that there was, in those cases, more

than the mere fact that the witness was a party or interested. There

were facts and circumstances surroimding the cases which authorized

the inference that the witness was or might be unreliable." "'

00 Convicts are now competent wit- more in his treatise on Evidence, § 576

nesses. N. Y. Code Civ. Pro., § 832. ct seq.

81 Roberts t). Gee, (1853) 15 Barb. r.a Grecnleaf on Evidence (16th ed.),

(N. Y.) 449, 451. Compare opinion Appendix II., § 348.

of Chief Justice Dixon in Daniels v. bs Denton v. Carroll, 4 N. Y. App.

Foster, 26 Wis. 686, qiinted infra, Div. 532, 40 N. Y. Supp. 19.

§ 83, and comments of Professor Wig-
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§ 80. Modified Rule in New York. — In Lomer v. Meeker, de-

cided in 1862, the defense of usury was set up in an action on a

note, and one of the defendants testified to the usury. A motion

to disiaiss the complaint was denied, and a verdict was rendered for

the plaintifC. In reversing a judgment entered on the verdict the Court

of Appeals said :
" The witness was not impeached or contradicted.

His testimony is positive and direct, and not incredible upon its face.

It was the duty of the court and jury to give credit to his testimony.

The positive testimony of an unimpeached, uncontradicted witness can-

not be disregarded by court or jury arbitrarily or capriciously. They

are bound to believe, for judicial purposes, such testimony, and it

would, in an instance like this, be the clear duty of the court to set

aside the verdict of a jury founded upon a disbelief of clear, uncon-

tradicted, and undisputed evidence." "*

In Kelly v. Burroughs, decided in 1886, the court said: " Concern-

ing the facts there was no dispute, and consequently no occasion to

present them to the jury. The mere fact that the plaintifE, who testi-

fied to important particulars, was interested was unimportant in view

of the fact that there was no conflict in the evidence, or any thing or

circumstance from which an inference against the fact testified to by

him could be drawn." ^^

In Hull V. Littauer, decided in 1900 :
" Generally, the credibility

of a witness who is a party to the action, and therefore interested in

its result, is for the jury ; but this rule, being founded in reason, is not

an absolute and inflexible one. If the evidence is possible of contradic-

tion in the circumstances ; if its truthfulness or accuracy is open to a

reasonable doubt upon the facts of the case, and the interest of the

witness furnishes a proper ground for hesitating to accept his state-

ments, it is a necessary and just rule that the jury should pass upon

it. Where, however, the evidence of a party to the action is not con-

tradicted by direct evidence nor by any legitimate inferences from the

s* Lomer v. Meeker, 25 N. Y. 361, to be the general rule, namely, that the

363, per Smith, J. testimony of an interested party must

5= Kelly V. Burroughs, 102 N. Y. always go to the jury, by the state-

93, 95, 6 N. E. Rep. 109, per Dan- ment that " to some extent, at least,

forth, J. This case was commented the plaintiff was corroborated. How
upon in a, later case in the Supreme fully, the report of the case does not

Court, where the court sought to inform us, but it appears from the

reconcile it with what was supposed statement of the case that it was jn
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evidence, and it is not opposed to the probabilities, nor in its nature

surprising or suspicious, there is no reason for denying to it conclu-

siveness." ^^

Comparing the foregoing cases with the cases cited in the last two

* sections,**^ United States District Judge Eay came to the following con-

clusion with regard to the present state of the law in New York:
" There is some apparent conflict in the cases whether mere interest in

the result is sufficient to justify the court or jury in finding against

the evidence of the witness, when uncontradicted or otherwise unim-

substantial respects." Goldsmith v.

Coverly, (Supm. Ct. Gen. T.) 31 Abb.

N. Cas. (N. y.) 149, 153.

66 Hull V. Littauer, 162 JsT. Y. 569,

572, 57 N. B. Eep. 102, per Gray, J.

Cases following one or another of

those cited in the text are, Johnson

V. New York Cent., etc., R. Co., 173

N. Y. 79, 65 N. E. Rep. 946; Morgan-

town Second Nat. Bank v. Weston,

172 N. y. 250, 64 N. E. Rep. 949;

Lewis V. New York City R. Co.,

(Supm. Ct. App. T.) 50 Misc. (N.

Y.) 535, 99 N. Y. Supp. 462; Kappes
17. New York City R. Co., (Supm. Ct.

App. T.) 50 Misc. (N. Y.) 534, 99

N. Y. Supp. 322; Madden v. New
York City R. Co., (Supm. Ct. App.

T.) 50 Misc. (N. Y.) 555, 99 N. Y.

Supp. 320; Electric Fireproofing Co.

V. Smith, 113 N. Y. App. Div. 615,

99 N. Y. Supp. 37, 43; Wilson v.

United Traction Co., 94 N. Y. App.

Div. 539, 88 N. Y. Supp. 122; Fergu-

son V. Harlem Sav. Bank, (Supm. Ct.

App. T.) 43 Misc. (N. Y.) 10, 86

N. Y. Supp. 825; Tishman v. Kline,

(Supm. Ct. App. T.) 84 N. Y. Supp.

452; Sergent v. Liverpool, etc., Ins.

Co., 66 N. Y. App. Div. 46, 73 N. Y.

Supp. 120, 96 N. Y. App. Div. 117, 89

N. Y. Supp. 35; Littlefield r. Law-
rence, 83 N. Y. App. Div. 327, 82 N.

y. Supp. 25; Schoohtor v. Watson,

(Supm. Ct. App. T.) 35 Misc. (N.

Y.) 43, 70 N. Y. Supp. 1; Money v.

Fisher, 92 Hun (N. Y.) 347, 36 N. Y.

Supp. 862; Strong v. Walton, 47 N.

Y. App. Div. 114, 62 N. Y. Supp. 353;

Van Nostrand v. Hubbard, 35 N. Y.

App. Div. 201, 54 N. Y. Supp. 739;

Denton v. Carroll, 4 N. Y. App. Div.

532, 40 N. Y. Supp. 19; Hun v. Gary,

(Supm. Ct. Gen. T.) 59 How. Pr.

(N. Y.) 426 [affirmed 82 N. Y. 65];

Gorman v. Williams, (Supm. Ct.

App. T.) 26 Misc. (N. Y.) 776, 56

N. Y. Supp. 1031; Gardner v. Baer,

(County Ct.) 26 Misc. (N. Y.) 181,

56 N. Y. Supp. 1096; Johnson v. Doll,

(C. PI. Gen. T.) 11 Misc. (N. Y.)

345, 32 N. Y. Supp. 132, separate

opinion of Giegerich, J.; Hunter v.

Hook, 64 Barb. (N. Y.) 468, 475;

Dougherty v. Gallagher, 3 E. D.

Smith (N. Y.) 570. See also Munoz
V. Wilson, HI N. Y. 295, 300, 18 N.

E. Rep. 855; Slater v. Merritt, 75

N. Y. 268, 271; Beisiegel v. New York
Cent. R. Co., 40 N. Y. 9, 20; Molloy

V. Whitehall Portland Cement Co., 116

N. Y. App. Div. 839, 102 N. Y. Supp.

363; Stilwell r. Carpenter, (Ct.

App.) 2 Abb. N. Cas. (N. Y.) 238,

256 (obilcr) ; Jonasson v. Eames,

(Supm. Ct. Gen. T.) 21 N. Y. Supp.

714.

t''' See svprn, §§ 78, 79.
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peached and his testimony is clear, reasonable, and inherently prob-

able." ^^

§ 81. Rule Stated in Iowa.— " The jury should not arbitrarily

reject the testimony of witnesses who are unimpeached and uncon-

tradicted, and whose testimony does not lack probability, although

they may be interested in the result of the suit." ^^

§ 82. Rule Stated in Michigan.— In Michigan the testimony of

an interested party " cannot be repudiated as falsehood without good

§ 83. Rule Stated in "Wisconsin.— In Wisconsin " the undisputed,

reasonable evidence of one witness, though a party to the action, should

have controlling weight in determining a question of fact," and a judg-

ment rendered contrary to such testimony will be reversed."* In a

ease wliere the defendants testified to facts which if true relieved them

from liability in the case, there was no effort to impeach or show them

unworthy of credit, and there was no improbability in their testimony.

The trial court rendered judgment in their favor, and in affirming

that judgment Chief Justice Dixon, after speaking of their pecuniary

interest, continued :
" It is hardly necessary for us to remark that no

court or jury would set aside or wholly ignore their testimony on this

ground. If they are competent to testify at all to the facts, the very

law authorizing it implies that under such circumstances some faith

and credit are to be given to their statements. No court or jury are

authorized to say :
' These parties are interested, and therefore, with-

out considering any other fact or circumstance, we will discredit them.'

Formerly interest disqualified, but now that policy is changed, and

with the change came the rule that the testimony of such persons must

be weighed and considered notwithstanding their interest, that circum-

stance being thrown into the balance against them, but not to overcome

08 U. S. V. Lee Huen, 118 Fed. Rep. 75 N. W. Rep. 304, per Marshall, J.,

442, 462. in the syllabus by the court. See,

60 Woodward v. Squires, 39 Iowa however, Moore v. Ellis, 89 Wis. 108,

435, 438, per Day, J. Ill, 61 N. W. Rep. 291, where the

00 Darling v. Hurst, 39 Mich. 765, court seems to have overlooked its

769, per Graves, J. ruling in the case cited »n the follow-

SI Burnham v. Norton, 100 Witi. 8, ing note.

FACTS—

9
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their statements, if, upon the whole, the fair and reasonable inclina-

tion of the mind is in favor of their truth. If this were not so, it would

be better that the former rule still prevailed; for then, if the party

gained no advantage from his own examination, he, at all events,

escaped the imputation and odium of having given false testimony." "'

§ 84. Eule in the Federal Courts. — The United States Supreme

Court, in a case decided prior to the decision of the New York Court

of Appeals in Hull v. Littauer,^^ declared in favor of the general rule

in New York,** namely, that " the mere fact that the witness is inter-

ested in the result of the suit is deemed sufficient to require the

credibility of his testimony to be submitted to the jury as a question

of fact." "^ In other federal cases it has also been held, as in New
York,"" that the interest of the witness is sufficient to relieve the court

or jury from any obligation to believe his uncontradicted testimony.*'

§ 85. Uule in Other Jurisdictions.— In jurisdictions other than

those mentioned in the preceding sections the prevailing inclination is

to give the uncontradicted testimony of an interested party full

credit,*' in accordance with the modified rule in New York, herein-

62 Daniels v. Foster, 26 Wis. 686. § 80), has been in some degree lim-

See also Wisconsin ease quoted infra, ited by the later New York cases.

§ 110. In Briggs v. Phelps, 70 Fed. Rep.
03 Supra, § 80. 29, 31, and Home Ins. Co. v. Nobles,

64 See supra, § 78. 63 Fed. Rep. 642, the modified rule

06 Sonnentheil v. Christian Moer- in New York {supra, § 80) seems
lein Brewing Co., 172 U. S. 401, 408 to have been adopted, and the testl-

( decided in 1898), citing and follow- mony of an interested party was ac-

ing numerous New York cases. cepted as conclusive. See also In re

66 See supra, § 78. Feldser, 134 Fed. Rep. 307. For an
OT It was so ruled in U. S. )'. Sing interesting discussion of the question,

Lee, 125 Fed. Rep. 628; In re Jew but without a definite solution, see

Wong Loy, 91 Fed. Rep. 240, 241; U. S. v. Lee Huen, 118 Fed. Rep. 459,

Grand Trunk R. Co. v. Cobleigh, (C. 462.

C. A.) 78 Fed. Rep. 784, 786. See 68 Sanford v. Bowles, 9 Nova Scotia
also Forty-Second St., etc., R. Co. v. 305; Keith v. Woodruff, 136 Ala. 443,

Hannon, (C. C. A.) 85 Fed. Rep. 852. 34 So. Rep. 911; Brown v. Petersen,
In the first three of these cases the 25 App. Cas. (D. C.) 359; Lange ».

court cited Elwood v. Western Union Cullinan, 205 111. 365, 68 N. E. Rep.
Tel. Co., 45 N. Y. 549 {supra, § 78), 934; Tracy v. Tracy, 62 N. J. Eq.
which case, as we have seen {supra, 807, 48 Atl. Rep. 533; Muirheid v.
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before described/" subject only to the qualifications '" which justify

disbelief in the uncontradicted testimony of disinterested witness^.

§ 86. Testimony by Officers of Corporations. — Officers of a cor-

poration testifying in its behalf stand on the same footing as parties

whose testimony must be submitted to the jury.'^

§ 87. Servants Testifying in Exoneration of Themselves.— Where

a servant to whose fault or negligence an iujury suffered is imputed, in

an action by a third person against the master, seeks to exonerate him-

self by his own testimony, he is an interested witness— interested at

common law '"— and on a jury trial his credibility cannot be assumed

by the court, but must be submitted to the jury ; and in any case there

is no legal compulsion on court or jury to believe his statements.''^

Smith, 35 N. J. Eq. 303, 307. See

also Marks v. New Orleans Cold

Storage Co., 107 La. 172, 31 So. Rep.

671; The Charlotta, 2 Hag. Adm.

361. Contra, it seems, Moore v.

Robinson, (Tex. Civ. App. 1903) 75

S. W. Rep. 890; Kireher v. Sprenger,

4 Pa. Super. Ct. 38.

89 See supra, § 80.

" Infra, § 92 et seq.

'iDes Marets v. Leonard, (C. PI.

Gen. T.) 12 Misc. (N. Y.) 81, 33 N.

y. Supp. 92. See also Colonial Trust

Co. V. Getz, 28 Pa. Super. Ct. 619,

633. But compare, of course, supra,

§§ 80-85.

The relation of the superintendent

of an insurance company to the com-

pany was such as to present the ques-

tion of his credibility to the jury

when he testified concerning his own
acta in an action on a policy. Lamb
V. Prudential Ins. Co., 22 N. Y. App,

Div. 552, 48 N. Y. Supp. 123.

'2 See post, § 1108.

73 Volkmar v. Manhattan E. Co.,

134 N. Y. 418, 422, 31 N. E. Rep.

870; Canajoharie Nat. Bank v. Diefen-

dorf, 123 N. Y. 191, 200, 25 N. E.

Rep. 402; Becht v. Corbin, 92 N. Y.

658; Wohlfahrt v. Becker, 92 N. Y.

490; Elwood V. Western Union Tel.

Co., 45 N. Y. 549, 554; Fox v. Man-
hattan R. Co., 67 N. Y. App. Div.

460, 73 N. Y. Supp. 896; Blooming-

dale V. Southern Nat. Bank, 63 N. Y.

App. Div. 72, 71 N. Y. Supp. 306;

Albrecht v. New York Cent., etc., R.

Co., 54 N. Y. App. Div. 636, 66 N. Y.

Supp. 605, affirmed 166 N. Y. 622,

59 N. E. Rep. 1118; Irish v. Union

Bag, etc., Co., 103 N. Y. App. Div.

51, 92 N. Y. Supp. 699; Chapman v.

New York Cent., etc., R. Co., 41 N.

Y. App. Div. 618, 58 N. Y. Supp. 728;

A. B. Cleveland Co. v. A. C. Nellis

Co., (C. PI. G«n. T.) 18 N. Y. Supp.

448; O'Flaherty V. Nassau Electric

R. Co., 34 N. Y. App. Div. T4, 54 N.

Y. Supp. 96; Finn v. Peterson,

(Supm. Ct. App. T.) 24 Misc. <N.

Y.) 737, 53 N. Y. Supp. 787; Ander-

son 17. standard Gas Light Co.,

(Supm. Ct. App. T.) 17 Misc. (N.

Y.) 625, 40 N. Y. Supp. 671; Frank-

lin L. Ins. Co. V. Villeneuve, 29 Tex,
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This was the rule almost invariably applied so long as the influence of

such cases as Elwood v. Western Union Tel. Co.'* was comparatively

anrestrained, but it has been somewhat weakened by the later New
York cases.'"

It was held that the cashier of a bank, who was a notary public, and

who undertook to present and protest commercial paper held by the

bank, was an interested witness in testifying to the fact of due notice

and protest, and his credibility was for the jury to determine.'" It

may be observed that courts, in affirming the rule above stated, have

mentioned the fact that a servant testifying on behalf of his master

held a position which could be terminated at any moment if he should

fail to give satisfactory testimony." There is no legal obligation to

give implicit credit to the testimony of a servant where he attempts to

absolve himself from blame for an act which would subject him

to prosecution for a felony.'*

§ 88. Servants' Self-exculpating Testimony Not Necessarily for

the Jury.— In cases where a servant testifying in exculpation of him-

self "" is not more deeply concerned than the party on the record,^"

it is clear that his testimony should be entitled to at least as much
consideration as that of a party. Therefore, if he is in no manner
contradicted or impeached, and there is nothing improbable or sus-

picious in his story, it must be accepted as true by the trier of facts

wherever, as in the later New York cases ^^ and elsewhere,^^ a party's

testimony, in like manner beyond cavil, could not be legally disbelieved.

Civ. App. 128, 68 S. W. Eep. 203; 7? Bloomingdale v. Southern Nat.

International, etc., E. Co. v. John- Bank, 63 N. Y. App. Div. 72, 71 N. Y.

Bon, 23 Tex. Civ. App. 160, 55 S. W. Supp. 306.

Rep. 772 ; The Helen K. Cooper, 7 "< Sipple v. State, 99 N. Y. 2S4,

Blatchf. (U. S.) 378, 11 Fed. Cas. 289, 1 N. E. Rop. 892, 3 N. E. Rep.
No. 6,334. See also Goodwin v. 657. See also Rohinson r. New York
Gohkmith, 49 N. Y. Super. Ct. 101, Cent., etc., R. Co., 9 Fed. Rep. 877,

and infra, § 113. 878.

74 45 N. Y. 549. See supra, § 78. 70 See sttpta, § 87.

75 See supra, § 80. so Servant charged with crime. See
70 Kingaland Land Co. v. Newman, Sipple v. State, 99 N. Y. 284. 1 N. E.

1 N. Y. App. Div. 1, 36 N. Y. Supp. Rep. 892, 3 N. E. Rep. 657, cited

960, following Canajoharie Nat. Bank supra, § 87.

V, Diefendorf, 123 N. Y, 191, 25 N. E, " See supra, § 80,

Rep- 402, M See supra, § 81 et acq.
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Thus, where a savings bank was sued by a depositor, and it appeared

by the uncontradicted testimony of an officer of the bank that although

he had paid the deposit to the wrong person, he had exercised ordinary

care and diligence to avoid the mistake, it was held that a verdict

should have been directed in favor of the defendant.*'

So in an action against a railroad company the pivotal question was

whether its servants on a locomotive negligently failed to ring the bell

on approaching a crossing, and the engineer and fireman testified with

such positiveness to the ringing of the bell that they were manifestly

guilty of wilful and corrupt perjury if their testimony was not true.**

None of the witnesses for the plaintiff testified to the contrary;

" perjury could not be sustained against any one of his witnesses, if it

was established to a certainty that the engine bell was ringing at and

before the accident." The jury returned a verdict for the plaintiff.

Judge James of the New York Court of Appeals, writing a separate

concurring opinion, said :
" These two men [the engineer and fire-

man] were unimpeached, their character for truth unquestioned; they

stood without contradiction by positive proof. Such evidence should

not be disregarded, nor the character of such witnesses permitted to be

defamed by the verdict of a jury upon such evidence as plaintiff pro-

duced in this case." ^^

In an admiralty case where officers and crew of a ship testified to

inspection and calking before taking in cargo, and this testimony

directly exonerated themselves from the charge of negligence, the court

said not only that their testimony was not to be rejected as of no

M'eight on that account, but, being inherently probable, it should be

83 Ferguson v. Harlem Sav. Bank, v. Vanover, 14 111. App. 522 ; Wilson

(Supm. Ct. App. T.) 43 Misc. (N. v. United Traction Co., 94 N. Y. App.

Y.) 10, 86 N. Y. Supp. 825. Div. 539, 88 N. Y. Supp. 122; John-

84 Presumption against perjury, see son v. New York Cent., etc., R. Co.,

post, §§ 1047, 1048. 173 N. Y. 79, 65 N. E. Rep. 946;

ssBeisiegel v. New York Cent. R. Miller v. Chicago, etc., R. Co., (S.

Co., 40 N. Y. 9, 19. See also Kansas Dak. 1907) 111 N. W. Rep. 553.

City So. R. Co. v. Lewis, (Ark. 1906) However, a similar situation was pre-

97 S. W. Rep. 56; St. Louis, etc., R. sented in several of the cases cited

Co. V. Landers, 67 Ark. 514, 55 S. W. supra, p. 131, note 73, and the ver-

Rep. 940, and cases there cited; St. diets of juries in disregard of the ser-

Louis, etc., R. Co. v. Manly, 58 111. vants' testimony were sustained. For

300; Ohio, etc., R. Co. v. Atteberry, further discussion of testimony of

43 111. App. 80; St. Louis, etc., R. Co. locomotive engineers, see post, § 120".



134 UNCONTRADICTED TESTIMONY. [§§ 89, 90

believed unless satisfactory proof was produced of some fact or facts

inconsistent with their story.*'

And under similar circumstances in a case against a railroad com-

pany, where the defendant's inspector testified to his own diligence, the

court said :
" Unless the testimony of the inspector was impeached in

some way known to the law, there was no legal ground for rejecting

it, and this the court should have said to the jury." "

§ 89. Testimony of Party Called by His Adversary.— A party

who calls his adversary as a witness is bound by his testimony unless

he can by other witnesses or evidence, direct or circumstantial, sliow

that the testimony is false. Whatever of improbability or suspicion

may attach to the testimony, owing to the peculiar facts or circum-

stances of a case, it may not be sufficient to countervail the effect of the

direct testimony thus brought out from his adversary.*'

§ 90, Witnesses Biased by Eelationship, etc,'"— It has been held

by the New York Supreme Court that the interest of a witness which

requires that his credit shall be submitted to a jury " need not neces-

sarily be pecuniary." The husband and agent of a defendant having

an interest in the success of the defense was held subject to that

rule."" It was also held that whenever the social and business rela-

tions existing between a witness and the party calling him are such

as usually and ordinarily produce an interest in the mind of the

witness in favor of the party, on the question in dispute, then it is

for the jury to say to what extent, if any, the relationship impairs

or destroys the credibility of the witness."^ In another case it was

BcThe Dunbritton, (0. C. A.) 73 Y.) 121, 11 N. Y. Supp. 523; Wilcox
Fed. Rep. 352, 363. v. Selleck, 92 Hun {N. Y.) 37, 36

87 Illinois Cent. R. Co. v. Coughlin, N. Y. Supp. 633.

(C. C. A.) 132 Fed. Rep. 801, 803, oi Des Miirets p. Leonard, (C. PI.

per Lurton, C. J. See also McMillan Gen. T.) 12 Misc. (N. Y.) 81. 33

V. Grand Trunk R. Co.. (0. C. A.) N. Y. Supp. 92. See also Wilcox v.

130 Fed. Rep. 827, 832. Selleck, 92 Hun (N. Y.) 37, 36 N. Y.
88 Coonrod D. Kelly, (CCA.) 119 Supp. 633; Roseberry c Nixon, 58

Fed. Rep. 841, 840, per Gray, C J. Hun (N. Y.) 121, 11 N. Y. Supp.
See also infra, § 131. 523; Crosby r. Delaware, etc., Canal

80 As to bias of witnesses, see gen- Co., (Supm. Ct. Gen. T.) 21 N. Y.
erally post, chap. XX. and § 1111. Supp. 83. But consider, of course,

00 Roseberry v. Nixon, 58 Hun (N. the cases cited supra, §§ 80-86.
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said: "Whenever it is made to appear that the witness entertains

a bias, however slight, towards the party against whom he is called

to testify, then the triers, whether a court or a jury, must reflect upon

his evidence, and determine upon the weight and consideration which

should be given to the same." °^ The partner of a party was held

not to be disinterested to such an extent as to require the jury to

believe his testimony."^ The wife of a party must be regarded as

interested where the result of the trial adversely to him would tend

to convict her of an attempted fraud upon the other party."* In an

early case in Massachusetts the issue was submitted to the jury on the

credit of one witness. It was urged that being uncontradicted and

unimpeached he ought to have been credited. But the court said

" there were circumstances before the jury, and proper for their con-

sideration whether full credit ought to be given to the witness; " and

then, in italics, " He was the son of the defendant." "^ However, the

transaction itself under all the circumstances afforded some ground

for hesitation, and a verdict of the jury contrary to the testimony was

sustained."" But the mere fact that a witness is an employee of a

party does not warrant submission of his testimony to a jury."''

Credence to the testimony of a witness cannot be refused solely because

he is testifying in favor of a party of his own nationality; for in-

stance, a Chinese witness in a Chinese deportation case.°^

§ 91. Testimony Not to Be Totally Ignored. — Even if the testi-

mony of an interested witness must be submitted to the jury, it would

be error for the court to instruct that the testimony may be dis-

regarded. " A jury is never justified in disregarding the testimony of

witnesses produced by a party and sworn upon the trial. All of the

»2 Michigan Carbon Works v. Schad, gaged in his business, and thus biased

38 Hun (N. Y. ) 71, 76. and interested in feeling." See also

o'Neweombe v, Hyman, (Supm. Ct. Dorsett v. Doubleday, 103 N. Y. Supp.

App. T.) 16 Misc. (N. Y.) 25, 37 792, 794, witness a son of the

N. Y. Supp. 649. plaintiff.

S4 Coyle V. Metropolitan L. Ins. m Wait v. M'Neil, 7 Mass. 261.

Co., (C. PI. Gen. T.> 5 Misc. (N. Y.) »' Jonasson v. Eames, (Supm. Ct.

586, 25 N. Y. Supp. 90. Gen. T.) 21 N. Y. Supp. 714; John-

»6So in Kavanagh v. Wilson, 70 son v. Doll, (C. PI. Gen. T.) II Misc.

N. Y. 177, 179, the court said "the (N. Y.) 345, 32 N. Y. Supp. 132.

witness was not wholly disinterested; »» U. S. v. Lee Huen, 118 Fed. Rep.

he was a son of the plaintiff, en- 442, 463.
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testimony in the case is to be considered; and wliile the jury in de-

termining the credibility to be given to a witness may consider his

interest in the controversy, or in the decision of tlie question of fact

submitted to the jury, to say that a jury has the liberty of disregarding

the testimony of a witness if they considered such witness interested

gives to a jury a discretion to refuse to consider evidence which is

competent in the case, and which they are bound to consider in arriv-

ing at their verdict. That the credibility of a witness is for the jury

where the testimony given by such witness is contradicted, or where he

is impeached, or so interested in the result that his interest may
affect his testimony, is one thing; but to say that the jury are entitled

to disregard competent evidence in the ease is quite another." ^^

Testimony Improhahle— Contradiction by Circumstances.

§ 92. Improbabilities in Testimony.— Testimony which is im-

probable under all the circumstances of the case has no passport to

implicit belief; and this includes the virtually equivalent proposition

that testimony contradicted by circumstances in evidence is not con-

clusive on court or jury.^"" It was in such a case that Lord Stowell

ooBerzevizy v. Delaware, etc., R. App. 51; Highley r. American Exch.

Co., 19 N. Y. App. Div. 309, 46 N. Y. Nat. Bank, 86 lU. App. 48, 56.

Supp. 27, per Ingraham, J. See also Indiana. — Princeton Coal, etc., Co.

Irwin V. Metropolitan St. R. Co., v. Roll, 102 Ind. 115, 66 N. E. Rep.

(Supm. Ct. App. T.) 25 Misc. (N. 169.

Y.) 187, 54 N. Y. Supp. 195. /owxi.— Babcock r. Chicago, etc.,

i»» California. — Sonoma County v. R. Co., 02 Iowa 593, 13 N. \V. Rep.

Stoffen, 125 Cal. 32, 57 Pac. Rep. 681; 740, 17 N. W. Rep. 909.

Prewett v. Dyer, 107 Cal. 154, 159, Kansas.— Missouri, etc., R. Co. r.

40 Pac. Rep. 105; Baker v. Fireman's Murphy, 59 Kan. 774, 52 Pac. Rep.
Fund Ins. Co., 79 Cal. 34, 41, 21 i'ac. 803.

Rep. 357; Blankman v. Vallejo, 15 Maryland. — Williams v. Hunting-
Cal. 639, 646. ton, 68 Md. 590, 13 Atl. Rep. 336.

District of Columbia.-—-Beals v. Minnesota. — Lang v. Ferrant, 55
Finkenbiner, 12 App. Cas. (D. C.) 23. Minn. 415, 57 N. W. Rep. 140;

Georgia. — Macon Consol. St. R. Hawkins r. Sauby, 48 Minn. 69, 50
Co. V. Barnes, 113 Ga. 212, 38 S. E. N. W. Rep. 1015.

^^?- 756. Missouri. — ho\e\\ v. Davis, 52 Mo.
Illinois. — C\i\ca.go Union Traction App. 342; Vojta r. Pelikan, 15 Mo.

Co. V. O'Brien, 219 111. 303, 76 N. E. App. 471.

Rep. 341; Hester v. Frary, 99 111. ffciy Jersey. — Levy v. Levy, (N.
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declared : " It is a wild conceit that any court of justice is bound by

J. 1904) 57 Atl. Rep. 1011; Vreeland

t;. Vreeland, 48 N. J. Eq. 56, 21 Atl.

Rep. 627; Earle v. Norfolk, etc.,

Hosiery Co., 36 N. J. Eq. 188.

]Veto York.— Govin v. Miranda, 140

N. Y. 662, 35 N E. Rep. 628; New-

York, etc., Ferry Co. v. Moore, 102

N. Y. 667, 1 N. Y. St. Rep. 374; Wohl-

fahrt V. Beckert, 92 N. Y. 490;

Koehler v. Adler, 78 N. Y. 287 ; Fore-

man V. New York City E. Co., 104

N. Y. Supp. 932; Hartman v. Inter-

urban St. R. Co., (Supm. Ct. App.

T.) 88 N. Y. Supp. 352; Litzky v.

Horowitz, (Supm. Ct. App. T.) 87

N. Y. Supp. 136; Becker v. Woarms,

72 N. Y. App. Div. 196, 76 N. Y.

Supp. 438; Kennedy v. McAUaster, 31

N. Y. App. Div. 453, 52 N. Y. Supp.

714; Stilwell v. Carpenter, (Ct. App.)

2 Abb. N. Cas. (N. Y.) 238, 256;

Bruce v. Kelly, 39 N. Y. Super. Ct.

27, 37; Newcombe v. Hyman, (Supm.

Ct. App. T.) 16 Misc. (N. Y.) 25, 37

N. Y. Supp. 649; Hanlis v. Hanlts, 3

Edw. (K Y.) 469.

North Carolina. — Noland v.

M'Cracken, 1 Dev. & B. L. (18 N.

Car.) 594.

Pennsylvania. — Shultz v. Wall,

134 Pa. St. 262, 19 Atl. Rep. 744;

Lamb v. Irwin, 69 Pa. St. 436;

Grambs v. Lynch, 20 W. N. C. (Pa.)

376; Troxell v. Malin, 9 Pa. Super.

Ct. 483, 491.

Rhode Island.— Gorman v. Hand
Brewing Co., (R. L 1907) 66 Atl.

Rep. 209.

South Dakota.— McGill v. Young,

16 S. Dak. 360, 92 N. W. Rep. 1066;

Lighthouse v. Chicago, etc., R. Co., 3

S. Dak. 518, 54 N. W. Rep. 320.

Texas.— Stitzle v. Evans, 74 Tex.

596, 600, 12 S. W. Rep. 326;

Cheatham v. Riddle, 12 Tex. 112; El

Paso F. & M. Co. V. De Guereque,

(Tex. Civ. App. 1907) 101 S. W.
Rep. 814; Missouri, etc., R. Co. v.

Harris, (Tex. Civ. App. 1907) 101

S. W. Rep. 506; Galveston, etc., R.

Co. V. Murray, (Tex. Civ. App. 1908)

99 S. W. Rep. 145, 148; Mercantile,

etc., Co. V. Landa, (Tex. Civ. App.

1897) 40 S. W. Rep. 406.

Washington.— Gosline v. Dryfoos,

(Wash. 1907) 88 Pac. Rep. 634;

Keene v. Behan, 40 Wash. 505; Coey

V. Darknell, 25 Wash. 578.

Wisconsin.— Zimmerman v. Ban-

non, 101 Wis. 407, 77 N. W. Rep.

735; Moore v. Ellis, 89 Wis. 108,

111, 61 N. W. Rep. 291; Stuttgen

V. Wisconsin Cent. Co., 80 Wis. 498,

502.

United States.— Parulo v. Phila-

delphia, etc., R. Co., 145 Fed. Rep.

664, 676; The Dauntless, 121 Fed.

Rep. 420, 422; U. S. v. Lee Huen, 118

Fed. Rep. 442, 458; Lee Sing Far v.

U. S., (C. C. A.) 94 Fed. Rep. 834;

In re Jew Wong Loy, 91 Fed. Rep.

240; Grand Trunk R. Co. v. Cobleigh,

(C. C. A.) 78 Fed. Rep. 784, 786;

Wetzel V. Minnesota R. Transfer Co.,

(C. C. A.) 65 Fed. Rep. 23; Northern

Pac. R. Co. V. Austin, (C. C. A.) 64

Fed. Rep. 211, 213; U. S. v. Borger,

7 Fed. Rep. 193, 199; The Helen R.

Cooper, 7 Blatchf. (U. S.) 378, 11

Fed. Cas. No. 6,334.

It is said that a question arising

between the almost absolute improba-

bility of the plaintiff's case from the

defendant's point of view, and the

somewhat like improbability of the

defendant's case from the plaintiff's

point of view, " is one to be solved

by a, jury, and not by a judge pre-
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mere swearing; it is the swearing credibly that is to conclude its judg-

ment." i°i

" I think it is impossible to give credit to testimony that would prove

infinitely more than can be brought within the bounds of probability,"

said Lord Westbury.^"^

" We do not understand that the credulity of a court must necessarily

correspond with the vigor and positiveness with which a witness

swears," said Judge Baldwin of California. " A court may reject the

most positive testimony, though the witness be not discredited by

direct testimony impeaching him or contradicting his statements. The
inherent improbability of a statement may deny to it all claims to

belief." '»'

Mr. Justice Livingston of the United States Supreme Court said:

" It is certain that a story may be so very improbable that although

attested to by more than one credible witness, no one would be bound

to believe it."
"^^

" There may be the best of reasons for discrediting witnesses. There

may be circumstances in evidence which, in the opinion of the trier,

ought to outweigh any amount of assertions." "° So while the testi-

mony of a druggist's clerk that when he gave a customer some medi-

cine in a vial he warned him that it was a poison would not be improb-

able, the fact that the customer took the medicine as if he had received

no notice that it was harmful, and died from the effects of it, might

well give to the testimony a complexion af improbability."® The
apparent maturity of a defendant who testifies to his infancy when
he gave a note may render his testimony so improbable as to require

its submission to the jury.^"" A jury may be convinced from a party's

siding at a common-law trial, either i»5 Lewis v. Lewis, 76 Conn. 586,

before or after verdict." Kelley v. 57 Atl. Rep. 735, per Prentice, J.

Ounard Steamsliip Co., 120 Fed. Rep. "Admitted faets are sometimes just

536, 541, per Putnam, C. J. as potential to impeach a witness as
101 The Odin, 1 O. Rob. 248, 252, positive testimony." Zimmerman v.

quoted in The Dolphin, 7 Fed. Cas. Bannon, 101 Wis. 407, 77 N. W. Rep.
No. 3,975. 735, per Bardeen, J. See also Ei-

i02]sreilson v. Betts, L. R. 5 Eng. wood v. Western Union TeJ. Co., 45

& It. App. cas. 1, 20. N. Y. 549, 554.
103 Blanfcman v. Vallejo, 15 Cal. los Wohlfahrt ». Beekert, 92 N. Y.

63», 646. 490.

104 The William Gray, 1 Paine (U. i<>' Waterman j>. Waterman, (Snpm.
S.) 16, 29 Fed. Oas. No. 17,694 (at Ct. App. T.) 42 Misc. (N. Y.) 196,

p. 1302). 85 N. Y. Supp. 377.
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letters that he received the other" party's letters, despite his denial of

their receipt.'"*

Further discussion of the subject of improbabilities and incredibili-

ties will be found in another chapter.^''''

§ 93. Abstract Improbabilities.— It was said by the United States

Supreme Court that " there may be such an inherent improbability in

the statements of a witness as to induce the court or jury to disregard

his evidence, even in the absence of any direct conflicting testi-

mony." *'" And the phrase " inherent improbability " is frequently

used by judges in characterizing testimony held to be inconclusive.*'*

" This court is not bound to accept the statement of any witness

simply because his testimony is uncontradicted, nor even when cor-

roborated by other witnesses, if the story they all tell bears the ear-

marks of inherent improbability and is unreasonable," declared the

United States Circuit Court of Appeals.''^ It is doubtful whether any

of the courts intend by this locution to sanction the rejection of testi-

mony abstractly improbable. It would be a monstrous proposition

that an improbable fact cannot be established in a court of justice."'

" Express testimony cannot be rejected on the sole ground of its

improbability," said Chancellor Green of New Jersey.'** In his view,

for the purpose of discrediting a witness the whole force of the objec-

tion to his testimony must consist in the position that it was impossible

for it to be true.*'°

The rule governing the subject has been stated as follows by the

Minnesota Supreme Court ;
" In all cases the positive testimony of an

otherwise unimpeaehed witness can only be disregarded when its

improbability or inconsistency furnishes a reasonable ground for doing

so, and this improbability or inconsistency must appear from facts and

circumstances disclosed by the evidence in the case. It cannot be

arbitrarily disregarded by either court or jury, for reasons resting

tosMair v. Ouly, 10 U. C. Q. B. 32]. "' See post, §§ 135, 136.

too gee post, chap. IV. m Berokmans v. Berckmans, 16 N.

110 Quock Ting v. U. S., 140 U. S. J. Eq. 122, 127, quoted with approval

417, 420, per Field, J. in Coonrod v. Kelly, 113 Fed. Rc^.

in It is used in many of the oases 378, 381, per Kirkpatrick, D. J.

cited aupra, note 100. n^ Berckmans v. Berckmans, 16 N.

WThe Dauntless, (C. C. A.) 129 J. Eq. 122, 127.

Fed. Rep. 715, 721, per Hawley, D. J.



140 UNCONTRADICTED TESTIMONY. [§ 93

wholly in their own minds, and not based upon anything appearing

on the trial." ^^° A more specific statement in the same line is found

in the opinion of a judge of the Illinois Appellate Court. " It would

hardly be a safe practice to ignore the testimony of unimpeached

witnesses because what they say they did in a business transaction may

not appear to be the wisest and safest thing to do, under the circum-

stances. Eacts attested by the oath of credible witnesses must stand

even in the face of a clear and forcible argument, that, Judging by the

ordinary course of business affairs, the fact should have been diSerent

from what it is sworn to be." "'' It has been said that " there is no

limit to the eccentricities of men," and that testimony should not be

disbelieved solely because it " borders on the incredible." ^^^ Certainly

a jury is at liberty to believe facts wliich witnesses testify to, even if

they would be considered highly improbable without such testimony.

" That the improbable and unlooked-for do sometimes occur is com-

mon experience." ^^'

There must necessarily be a difference between an improbability that

a given fact would occur and an improbability that it did occur.

Improbability of the latter sort may arise out of incongruity in the

several parts of a witness's own testimony, one part rendering another

part improbable. It would be a solecism to say that facts and circum-

stances which, if proved by other witnesses, would make his testimony

unbelievable are less efficacious to that end simply because he admits

their existence. When a witness makes an abstractly improbable state-

ment every additional fact to which he testifies and which is inconsist-

ent with that statement tends to create an improbability arising out

of the testimony in the case. His testimony then becomes inconclu-

110 Winona Second Nat. Bank v. prove large and reckless ventures.

Donald, 56 Minn. 491, 58 N. W. Rep. It takes but slight evidence to prove

269, per Mitchell, J. u. contract to do or not to do a given

117 Dunn V. Weir, 34 111. App. thing within the power of the con-

G12, per Reeves, J. See also post, tracting parties where there is no

§ 175. conflicting or contrary evidence."
" Courts can hardly establish a rule Dunlap v. Smith, 25 111. App. 288,

which will authorize the rejection of per Moran, P. J.

unimpeached evidence because its us Dolhonde v. Lemoinc, 32 La.

direct tendency is to prove that men Ann. 251, 256, per Manning, C. J.

engaged in speculation on the board ii» Berger r. Chicago, etc., R. Co.,

of trade contracted hastily and in a 97 Mo. App. 127, 71 S. W. Rep. 102.

few words to engage in what might See also post, § 13G.
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sive, and, taken as a whole, may not inaptly be called "inherently

improbable." Some further discussion in the same line will be found

in the following chapter.*'"'

§ 94. Illustrations of Improbability.— In a case in the New York

Court of Appeals, where the action was by a real estate broker against

the personal representatives of a deceased customer to recover an

alleged agreed compensation for effecting a sale, and the only witness

as to the contract was the son of the plaintiff, whose own compensa-

tion depended upon the plaintiff's success, and the compensation

alleged to have been agreed upon was more than double the usual com-

pensation, it was held that the statement of the witness, under those

circumstances, was not so entirely free from improbability as to justify

a direction of the court to the Jury to find a verdict for the plaintiff,

although there was no direct contradictory testimony presented. The

court said :
" It is undoubtedly a general rule that when a disinter-

ested witness, who is in no way discredited, testifies to a fact within

his own knowledge, which is not of itself improbable or in conflict with

other evidence, the witness is to be believed, and the fact is to be taken

as legally established, so that it cannot be disregarded by court or jury.

. . . But this case is not fairly brought within this rule. Here the

witness was not wholly disinterested. He was a son of the plaintiif,

engaged in his business, and thus biased and interested in feeling.

His compensation for drawing the contracts (and how large that was

to be does not appear) depended, I infer from the evidence, upon his

father's success in getting his compensation as the broker." The court

tlien went on to observe that the story told by tlie witness was not

entirely free from some improbability, and that it did not appear why

the broker was promised more than double the usual price for the sale

of country property, nor why the compensation was never spoken of

before or after in the numerous conversations heard by the witness, nor

what could have induced the promise of the large sum when the usual

commission would seem to have been ample compensation for any ser-

vice to be rendered, nor why the party made the unusual promise to

pay the absolute sum in no way dependent upon the amount for which

the property might be negotiated. These circumstances, the court

thought, presented a sufficient case for the consideration of the jury,

120 See post, § 137.
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and it held that the court below erred in refusing to submit it to

them."^ A party's testimony to facts indicating that he was a bona

fide holder of negotiable paper must go to the jury where the evidence

shows that his conduct was unusual, imprudent, and inconsistent with

the character which he seeks to maintain.*^^ Uncontradicted testimony

of a witness that another person was guilty of conduct which, under

the circumstances, was almost certain to produce instant death to him

need not be credited by a court, for " self-preservation is said to be the

first law of nature." ^^' Testimony of a party which shows that he

did not take such care of his valuable account books as would ordi-

narily be expected of a reasonably prudent man engaged in the same

magnitude of business, should go to the Jury.'^^'' In a divorce suit by

a wife on the ground of her husband's impotency, her testimony that

during their cohabitation he made no offer to have sexual intercourse

with her, even though it be uncontradicted, is marked by sufficient

improbability to relieve the court from the absolute obligation to

believe her.^^*

§ 95. Improbability on the Score of Memory.— Improbability in

testimony justifying submission of the credit of a witness to a jury or

disbelief of the testimony in a case tried by the court may consist in

his professed want of recollection of matters which, according to the

laws regulating the human memory,^^" he cannot rationally be supposed

to have forgotten ;
^" or, conversely, in his asserted recollection of

matters which, because of inattention, lapse of time, or other circum-

stance, he would naturally have forgotten.^^* " The law is well settled

that a witness may very seriously impair his credibility by swearing

121 Kavanagh v. Wilson, 70 N. Y. 126 Lorenz v. Lorenz, 93 111. 376,

177, 179. 378.

122 Canajoharie Nat. Bank v. i^« See posi, § 830.

Diefendorf, 123 N. Y. 191, 200, 25 127 /» re Leslie, 119 Fed. Rep. 408,

N. E. Rep. 402. 411.

123 The Dauntless, (C. C. A.) 129 12s See McNulty v. Hurd, 86 N. Y.

Fed. Rep. 715, 720, per Hawley, D. J. 547, 553; Metropolitan El. R. Co. v.

As to the presumption based on the Manhattan El. R. Co., 11 Daly (N.

instinct of self-preservation, see post, Y.) 373, 52.'i; American Bell Tele-

§ 554 et seq. phone Co. r. People's Telephone Co.,

124 Goldsmith v. Coverly, 75 Hun 22 Fed. Rep, 313, 336; Holmes v.

(N. Y.) 48 (at p. 53), 27 N. Y. Supp. Connable, 111 Iowa 298, 82 N. W.
116 (at p. 119), Rep. 780,
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positively and minutely to occurrences which were not of such a nature

as to impress themselves forcibly upon his memory." ^^° Where the

circumstances surrounding the whole matter leave a decided impression

that a witness is mistaken in his recollection of a transaction,"" or

where his testimony given at different times exhibits discrepancies

indicating that his memory is unreliable,^^^' his testimony is not con-

clusive. And it was so held where the only witness called to establish

an oral contract failed to define its terms with clearness or accuracy.^^^

Great lapse of time may alone be sufficient to make it unsafe to rely

upon the memory of a witness who testifies to a fact of ancient date.^''

In a divorce case a witness swore that he saw adultery committed

fifteen years before, but admitted that when inquiry was first made of

him he did not recollect the fact; that it had entirely faded from his

memory, and that it was not until he had made an effort that his

recollection of the fact returned. " Standing alone and uncontra-

dicted," said the court, " I think it might well be doubted whether

the measure of proof thus furnished would be sufficient to justify a

judgment of divorce." "*

But it was held that an interested witness's uncontradicted testimony

that at a particulai time he had no recollection of a fact of which he

had been casually informed more than a year before must be accepted

by the jury as true where his failure to recollect is perfectly credible

under all the circumstances.^^^

§ 96. Improbability in Chinese Deportation Case. — In a case in

the United States Supreme Court the facts were that the petitioner,

who was also the appellant, was a member of the Chinese race, but

128 Lee Sing Far v. U. S., (C. C. rels Whiskey, 11 Int. Eev. Eec. 94,

A.) 94 Fed. Rep. 834, per Hawley, 25 Fed. Cas. No. 15,091.

D. J., citing Willett v. Fister, 18 132 Lautaer v. Kann, 184 Pa. St.

Wall. (U. S.) 91, 97. See post, 334, 39 Atl. Rep. 55.

§ 731. 133 See Shipman v. Cook, 16 N. J.

130 Baker «>. Fireman's Fund Ins. Eq. 251, 253. And see, generally,

Co., 79 Cal. 34, 41, 21 Pac. Rep. 357. post, § 750.

See also Felton v. Newport, (C. C. A.) is* Cane v. Cane, 39 N. J. Eq. 148,

105 Fed. Rep. 332. 159.

131 Arnold v. Metropolitan L. Ins. 13= Sergent v. Liverpool, etc., Ins.

Co., 22 Pa. Super. Ct. 575. See also Co., 66 N. Y. App. Div. 46, 73 N. Y.

Breemersch v. Linn, 101 Mich. 64, 59 Supp. 120, 96 N. Y. App. Div. 117,

N. W. Rep. 406; U. S, v. Fifty Bar- 89 N. Y. Supp. 35.
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claimed to have been born within the United States, and consequently

to have been a citizen thereof. He was sixteen years of age, and

arrived at the port of San Francisco in the steamship City of New
York, in February, 1888. The officers of customs refused to allow

him to land, holding that he was a subject of the emperor of China,

and within the restrictions of the Act of May 6, 1882, and the sup-

plementary Act of 1884. He was accordingly detained on board by the

captain of the steamship; and he applied, through a friend, to the

Circuit Court of the United States for the northern district of Cali-

fornia for a writ of habeas corpus to obtain his discharge from such

detention, alleging that he was not within the restrictions of the Acts

of Congress, but was a citizen of the United States, having been born

thereia. The writ was issued and the petitioner brought before the

court, when his testimony and that of his father were taken in support

of his pretension. He testified as to his birth, as counsel observe, with

sarprising particularity. His story was that he was sixteen years old;

that he was born in San Francisco, " on Dupont street, upstairs," and

remained in that city until he was ten years of age, when he went to

China with his mother. He also mentioned the names of three persons

on the ship whom he knew. When asked how he remembered their

names, he answered, " When I got to China, my mother told me very

often of those people and their names; she repeated them to me, and

I remember them." When reminded that that was six years before,

he responded, " My mother sometimes speaks those names to me very

frequently." His mother was in China, and he knew nothing of the

three men named. Although in the city, according to his statement,

for ten years, he did not, upon his examination, show any Imowledge

of any places or streets therein, or of the English language. The fol-

lowing is a specimiin of his testimony

:

" Q. Can you count in English ? 4. I do not understand English.

"(?. Can you count in English? A. I can count in Chinese, but

not in English.

" Q. Do you loiow the names of the days of the weelc in English ?

4. T am too small; T did not learn it.

" Q. You do not know anything at all in English? A. No, sir; not

a word."

Not did he mention any circumstance, incident, or occurrence,

except being born in Dupont street, upstairs, which would lead one

to suppose that he had ever been in the city, His only memory seemed
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to be of the names of the three men who accompanied him back to

China, whom he had not seen since, and whose names he only knew

from having heard his mother repeat them. The father, who was

examined, stated that he worked on a sewing machine; that the peti-

tioner was his boy, and that he was born " at 1030 Dupont street,

upstairs," and went to China with his mother and one of the witness's

friends, and that he wanted his boy to come back to learn English.

He also produced what he called his " store book," in which he had

entered the purchase of a ticket for tlie boy and his mother. He gave

no particulars of his residence in San Francisco, of his having a family

there, or of his being known among his neighbors or others as having

any children. The court, after hearing these witnesses, held that the

petitioner was not illegally restrained of his liberty, but was a Chinese

person forbidden by law to land within the United States, and had no

right to be or remain therein. It accordingly discharged the writ, and

ordered that the petitioner be remanded to the marshal to be returned

to the captain of the steamship.

In affirming the judgment of the court below, Mr. Justice Field said

:

" The question presented is whether the evidence before the court below

was sufficient to show that the petitioner was a citizen of the United

States. The testimony given by himself amounted to very little;

indeed, it was of no force or weight whatever. The particularity and

positiveness with which he stated the place of his birth in San Fran-

cisco was evidently the result of instruction for his examination on this

proceeding, and not a statement of what he had learned from his

parents in years past. And his failure to mention any particulars as

to the city of San Francisco, which he certainly ought to have been

able to do it he resided there during the first ten years of his life, was

surprising. A boy of any intelligence, arriving at that age, would

remember, even after the lapse of six years, some words of the language

of the country, some names of streets or places or circumstances that

would satisfy one that he had been in the city before. But there was

nothing whatever of this kind shown. He gave the name of no person

he had seen ; he described no locality or incident relating to his life in

the city; nor did he repeat a single word of the language, which he

must have heard during the greater part of several years, if he was

there. The testimony of the father was also devoid of any incident or

circumstance corroborative of his statement. The production of the

FACTS— 10
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so-called ' store book,' in which there was an entry of passage money

paid for the boy and his mother, does not .strike us as at all conclusive.

The accounts of a mere worker on a sewing machine wonld not be likely

to occupy much space, and the alleged entry could as easily have been

made as the manufacture of the story repeated. If we could not believe

the £tory in the absence of the hook, we should hesitate to yifild credfiOiCe

±Q it upon the exhibition of the enfa-y. If the petitioner was really born

in the United States, and had lived there during the first ten years of

his life, the fact must have been known to some of the father's neigh-

bors, and iucidents could readily have been given which would liave

placed the statement of it beyond all question. It is incredible that a

j!ather would allow the exclusion of his son from the country where he

lived, when proof of his son's birth and residence there for years could

have been easily shown, if such in truth had been the fact. Undoubt-

edly, as a general rule, positive testimony as to a particular fact,

uncontradicted by any one, should control the decision of the <30urt,

but that rule admits of many exceptions. There may be such an

inherent improbability in the statements of a witness as to induce the

court or jury to disregard his evidence, even in the absence of any

direct conflicting testimony. He may be contradicted by the facts he

states as completely as by direct adverse testimony; and there may be

so many omissions in his account of particular transactions, or of his

own conduct, as to discredit his whole story. His manner, too, of

testifying may give rise to doubts of his sincerity, and create the

impression that he is giving a wrong coloring to material facts. All

these things may properly be considered in determining the weight

which sliould be given to his statements, although there be no advei-ge

verbal testimony adduced," *^''

13« Quoe)c Ting v. V. S., 140 U. S. and uncontradicted testimony. The
417. See also U. S. v. Lee Huen, 118 single question is one of fact, whetl»er

Fed. Rep. 442, and several other the petitioner was born in tliis

Chinese deportation cases cited supra, country or not. On the hearing he
note 100. was represented by counsel; so was

In the Quock Ting case, supra, Mr. the government. He testified that

Justice Brewer (JiBgented in the fol- he was sixteen years old, was born
lowing opinion : " I am unable to on Dupont stieot in San Francisco,

agree with the conclusions reached and named the place on that street;

by the court. They seem to nic to be that he lived there until he was ten

In the face of positive, unimpeached, years of age; and that he then went
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§ 97, Improbability— Evidence in Coatrol of Oa« Party.— In a

case where the real controversy was whether the £acts were such as to

bring the provisions of the Act of Congress called the Harter Act into

operation for a vessel's benefit, iniich testimony was given on the part

of the vessel to show that every precaution was taken and that every

valve was closed before the vessel went to sea. " But all testimony

given imder these conditions," said the eourt, " reqiiires close scrutiny,

and it is not necessarily to he accepted unless found to be inherently

worthy of belief. Where an acoount of circumstances leading to a

loss is entirely within the control of one side of a controversy, there is

more of a burden upon such party than where the matter has been open

to the other side for an ascertainment of the facts." ^^'

with his mother, on the steamer Eio

de Janeiro, to China. With them on

the steamer were three friends of the

family, whose names he gave. His

father, who was also a witness, testi-

fied that the boy was born in San

Francisco, at the place named, No.

lOSO Dupont street; that he remained

there until ie was ten years of age;

and that at that time he sent the

petitioner, with his mother, back to

China. He gave the day and the year

on which the boy sailed. He gave as

a reason for sending his wife and son

back to China, that his parents were

old, and as he could not go himself,

sent her to attend on than. He
produced his store book on which ap-

peared an entry of the purchase of

the tickets for the boy and his mother,

an entry of date the day before that

on which the steamer named sailed.

No witness was called to contradict

this testimony. They were the only

witnesses. The only thing which

makes against the boy's testimony is

the fact that he did not know a word

of English. But is it strange that

a boy born and brought up iji a

Chinese family, and living until he

was ten years old in that part of San

Francisco whicTi is practically a

Chinese town, and then taken back to

China, should know only the Chinese

language 1 It is true he did not give

the details of his boyhood in San
Francisco, but no question was asked

of him in respect to them. If the

government, through its counsel,

wished to discredit his positive testi-

mony, it was its province, on cross-

examination, to question him as to

his knowledge of various localities in

San Francisco, and of events which

happened during the time he claimed

to have resided there. The books of

the steamer, if accessible, were not

produced to show that no such pas-

sengers sailed on the trip named.

No attempt was nsade to contradict

either father or son, or impeach

either, unless the ignorance of the

English language is to be considered

as impeachment. The government

evidently rested on the assumption

that because the -witnesses were

Chinese persons they were not to be

believed. I dfl not agree with this.''

Credibility of Chinesej see post,

§ 1023.

137 The Manitou, 116 Fed. Kep. 60,

63, per Adams, D. J. See also ante, § 45.
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§ 98. Testimony Opposed by Presumptions or Inferences.— It was

remarked in one of the leading New York cases that "where un-

impeached witnesses testify distinctly and positively to a fact, and are

uncontradicted, their testimony should be credited and have the effect

of overcoming a mere presumption." ^^^ By " mere presumption " the

court probably meant to designate those presumptions which are

employed only to locate the burden of proof and which have no intrinsic

probative value. Thus, the quotation from the New York case just

cited was used in three cases where the courts were speaking of the

maxim res ipsa loquitur in actions against common carriers of pas-

sengers, and pointing out that the presumption connoted by the maxim

would be overcome by uncontradicted credible testimony to proper

care on the part of the defendant.'^" Nevertheless, in one of those

cases the uncontradicted testimony was held not to be controlling on

the jury because it was accompanied by some circumstances of improb-

ability ;
^*° and in another case because it was given by witnesses who

would be guilty of a criminal fault unless they vindicated them-

selves.''*^

The terms " presumption," " circumstantial evidence," and " in-

ference " are often used interchangeably ;
^*^ and the two latter terms

may describe evidence of notoriously great probative value— evidence

so cogent as to make contrary direct testimony improbable, and there-

fore to deprive the latter of conclusive effect under the rule we are

discussing.^*^ For example, testimony of the addressee of a letter duly

posted, that he did not receive it, raises a question of credibility for

the jury,^** since there is a strong natural presumption, founded in

common experience, that a letter thus posted reached its destination by

usElwood V. Western Union Tel. New York Cent. R. Co., 9 Fed. Rep.

Co., 45 N. Y. 549, 553, per Rapallo, .1. 877.

Testimony of witnesses who are nn- "o Gorman v. H.and Brewing Co.,

contradicted and not even cross- (R. T. 1907) 66 Atl. Rep. 209. See

examined will overcome a, statutory also supra, § 92.

presumption of negligence. Mempliia, i" Robinson v. New York Cent.,

etc., R. Co. V. Shoecraft, 53 Ark. 96, etc, R. Co., 9 Fed. Rop. 877, 878.

13 S. W. Rep. 422. See also svprn. 5 87.

139 Murray v. Pawtuxet Valley St. us See Wigmore on Evidence, §

R. Co., 25 R. I. 209, 55 Atl. Rep. 491; 2491.

Gorman v. Hand Brewing Co., (R. I. n-' See sii/ira, 92.

1907) 66 Atl. Rep. 209; Robinson v. i'itNe\ibert r. Armstrong Water

Co., 211 Pa. St. 582, 61 Atl. Rep. 123.
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due course of mail.^*^ There is a strong presumption that the terms

of a written instrument express the real intention of the parties.^*"

This presumption is evidence, so that tlie testimony of a party seeking

to have the instrument reformed, that the intention is not correctly ex-

pressed in the instrument, cannot be regarded as uncontradicted testi-

mony within the rule which requires such testimony to be believed.^*'

It has been held that the presumption of jurisdiction in favor of the

judgment of a Superior Courl. renders inconclusive the testimony of a

party impeaching the judgment that his appearance in the original

cause was entered without his authority.^''^

When it is proposed to contradict the direct testimony of uu-

impeached witnesses by inferences from facts, this result cannot be

reached unless the existence of these facts and the natural inferences

from them cannot be reconciled with the conclusion that the direct

evidence is true.^*'

§ 99. Testimony Contradicted by Physical Facts.— The testimony

of a witness to that which is physically impossible must be rejected as

not in accordance with the truth of the matter, even if not contradicted

by the direct testimony of any other witness.'^^'' The physical appear-

ance of witnesses testifying that they are minors may go far to dis-

credit their testimony.^^'

Subject-matter of Testimony.

§ 100. Testimony to Witness's Mental Processes.— A party's tes-

timony as to his intent in performing an act is not conclusive, where

the act was not in and of itself of so unequivocal a nature as to be con-

clusive evidence of his intent."*^ So where the plaintiff was struck by a

1*5 See post, § 551. i*' American Freehold Land Mortg.

"c See ante, § 49. Co. v. Whaley, 63 Fed. Rep. 743, 747,

1*7 Harter v. Christoph, 32 Wis. per Simonton, C. J.

245; Meiswinkel v. St. Paul F. & M. loo See post, § 149.

Ins. Co., 75 Wis. 147, 43 N. W. Rep. isi Garbarslcy v. Simkin, (Supm.

669. See also Dean v. Metropolitan Ct. App. T.) 36 Misc. (N. Y.) 195,

El. R. Co., 119 N. Y. 540, 550, 23 73 N. Y. Supp. 199.

N. E. Rep. 1054. i''- Bank of British North America
1-18 Kahn v. Lesser, (C. PI. Gen. v. Delafleld, 126 N. Y. 410, 417, 27

T.) 28 Abb. N. Cas. (N. Y.) 77, 18 N. E. Rep. 797. See also Dickinson

N. Y. Supp. 98. V. Dickinson, 167 Mass. 474; Com. v.
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discarded carbon thrown away by the defendant's servant while remov-

ing burnt carbons from street lamps, and the servant, testifying for the

defendant, stated that he threw the carbon to attract the plaintiff's

attention in order to speak to him, and not in promotion of any bnsiness

of the defendant, it was held to be a fair qnestion for the jury whether

the explanation given by the witness was ti'ue or not. " When the

defendant's liability depends upon the purpose of an act that is merely

neutral so far as outward manifestations are concerned," said the court,

" it would be strange if the jury were not at liberty to disbelieve the

testimony of one employed by the defendant, as to his mental pro-

cesses. In that connection, it was proper for the jury to take into con-

sideration the fact that not only was this witness at the time of the

trial in the employ of the defendant, but also that he had been taken

back into its employ only two weeks before the trial ; and the jury may
have also believed that, from the terms in which his testimony was

couched, it was evident that the witness had a particular knowledge of

what the law required to exonerate the defendant from liability." ^'^

Where the question was one of fraudulent intunt and respected the

purpose of the witness, and his statement of honesty and innocence was

uncontradicted except by the logic of facts and circumstances and the

force of natural inferences, his credibility was for the jury.^'* In a

divorce case on the ground of desertion the statement of the defendant

husband as to his mental conclusion may be confronted with the facts

and circumstances of his conduct, his letters and declarations, so that

the court is then at liberty to believe or to doubt and reject his testi-

mony.^^''

§ 101. Testimony to legal Conclusion. — Citizenship is a mixed
question of law and fact. The testimony of a party, however honestly

given, that his or her citizenship is in a given state, such testimony

being not the statement of a simple I'act, but an ultimate conclusion,

involving the construction and application of legal rules, is far from
being conclusive on a jury.'"^"

Kendall, 102 Mass. 221, 38 N. E. 1=4 Becker r. Koch, 104 N. Y. 39i4,

Rep. 504; Stewart r. Outhwaite, 141 10 N. E. Rep. 701.
Mo. 562, 44 S. W. Rep. 326. 105 Cross v. Cross, 108 N. Y. 629,

153 Hankinson v. Lynn Gas, etc., 15 N. E, Rep. 333.
Co., 175 Mass. 271, 5B N. B. Rep. iso Allen v. Southern California R.
604, per Loriiig, J. Compare Wig- Co., 70 Fed. Rep. 370.
more on Evidence, § 581.
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§ 102. Tesfimony to Statements Made in Gonversatton. — In one

of the leading cases it was held that if the testimony relates to declara-

tions or conversations happening some time before the witness is called?

to testify, and the precise wotds are important to the point in isstter,

and the witness, though confident, is not positive in his testimony, the

j'Ury are at liberty to refuse snch entire credit as niay be necessary to

satisfy them that the words in question are fully pTOVed.^^^ "We Shall

elsewhere see that it is a competent way to establish the existence of

a material fact in a legal controversy, to prove the adnii^sibne of a

party of the fact sought to be established against him,'-^^ but tha^

testimony to oral admissions is always received' with great caution and

scrutiny.'^^ It has been declared that as a general rule it is for a jury

to say whether the admission, as made, establishes to their satisfaction

the fact in issue. ^'"' Although oral admissions, like written admissioilB,-

are strong evidence against a party when clearly proVed,^"^ it is quite'

likely that the strict examination to which such evidence is always

subjected will generally reveal enough to make the fact of their utter-

ance or their effect if uttered a debatable question, and thus require

their submission to the jury under any rule governing the weight of

uncontradicted testimony. The faculty of memory is notoriously

untrustworthy as to the exact words used in conversations ;
*°- and, as

we have already seen, where the memory of a witness- is manifestly

imperfect as to the facts which he relates, his testimony must go to the

jury.^*' At any rate, in a case where two witnesses having no personal

knowledge of the facts to be establislied testified to oral admissions

made to both of them by the defendant in the same interviews, in the

course of somewhat extended conversations, the witnesses repeating

what was &flid substantially alike, but not in the same words and'

phrases, it was held that a verdict ought not to be directed on their

uncontradicted and unimpeached testimony. " I'or the purpose oi

determining the particular facts admitted by the defendant, by tba'

body of evidence as given by these witnesses," said the court, " the

same must be scanned, scrutinized, recondled, the meaning of words

157 Harding v. Brooks, 5 Pick. iso SfieKigan Carbon Works v.

(MStsB.) 24tf: Sehad, 38 Hun (N. Y.) 71, 75.

158 See post, f 1170. loi See post, § 1170.

«» See puMt, § 1148. 102 See post, § 873" e« seq.

163 See supra, § 9fS.
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and phrases considered, and all the facts and circumstances under

which the conversation took place must be weighed and reflected upon

with a view of determining the particular fact or facts which the

defendant did admit. This was the province of the jury and not of

the court. It may be that the jury would be justified in finding the

defendant was indebted in the sum for which judgment was ordered,

and that the evidence would not leave the question in much doubt in

the mind of any intelligent and impartial person; nevertheless, as a

deduction was to be made from the particular facts stated by the

defendant, the question was for the jury." ^"^ Especially is such testi-

mony to be submitted to a jury where the witnesses are agents or

attorneys of the party for whom they testify, and have charge of the

very claim or matter concerning which the alleged admissions were

made.^"^ It is well known that witnesses testifying under such circum-

stances are peculiarly the victims of aberration of memory.^""*

§ 103. Testimony to Declarations of Deceased Persons. — Testi-

mony to alleged declarations of deceased persons, especially if prejudi-

cial to themselves, is generally pronounced the weakest and most

unsatisfactory kind of evidence, as well as dangerous.^"^ Frequently

where a plaintiff's case rests upon alleged oral admissions by a dece-

dent, " there is no defense that can be made, save as it may be found
in the improbability of the stories of the plaintiff's witnesses, when
tested by comparison with other evidence in the case or by the ordinary

rules of human conduct under similar circumstances." ^^^ It would
be difficult if not impossible to find in tlie books any ease where the

court could not discover the presence of circumstances authorizing it to

submit such testimony to a jury to pass upon the credibility of the

witness or the accuracy of his recollection of what was said.^''" It has

been held in New York that the credibility of a witness in an action

by another person against an executor in his official capacity, who is

manifestly hostile to the latter, and who testifies to admissions made
by the testator, which cannot be contradicted, should be submitted to

104 Michigan Carbon Works v. 1C7 gee post, §§ 877, 884.
Schad, 38 Hun (N. Y.) 71. i«8 Holmes r. Connable, 111 Iowa

165 Michigan Carbon Works v. 298, 82 N. W. Rep. 780.
Schad, 38 Hun (N. Y.) 71. loo gee Coats v. Elliott, 23 Tex. 606,

100 See post, § 824. 013.
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the jury."'" However, a court is not justified in disregarding the

testimony of disinterested witnesses because they might possibly have

been contradicted by other witnesses who were cognizant of the facts

but who had died.^'^

§ 104. Testimony to Prior Use in Patent Cases.— We have else-

where seen that, according to the great weight of authority in the

federal courts, a patent cannot be defeated on the ground of prior use

of the patented article, unless the fact of prior use is established beyond

a reasonable doubt, a mere preponderance of evidence being insuffi-

cient."^ In view of the high degree of proof required it has been held

that although the witnesses whose testimony attacks the validity of the

patent are uncontradicted and unimpeached, yet if their testimony is

based upon their unaided recollection of articles seen by them a great

many years before,^^^ the trier of facts may be justified in concluding

that their statements are not sufficiently to be depended on for the

purpose of overturning a patent.^'* But the patented contrivance may
be so simple,'^'" or the facts so recent,^''" as to repel any inference that

11 le witness is mistaken. And generally the testimony to prior use

should be believed if the court is unable to discern any rational ground

for concluding that it is not trustworthy.^''' Uncontradicted testimony

of witnesses that articles exhibited by them in court, which are identical

with the patented article, were produced long before the patent was

granted, must be believed, " according to the ordinary rules by which

evidence is to be weighed," where there is nothing whatever to cast

discredit upon it.^'^

""Dudley u. Satterlee, (N. Y. City "« Lein v. Myers, 97 Fed. Rep.

Ct. Gen. T.) 8 Misc. (N. Y.) 538, 28 G07.

N. Y. Supp. 741. See also Munoz v. i?' Pennsylvania Steel Co. v. Petti-

Wilson, 111 N. Y. 295, 300, 18 N. E. bone, (C. C. A.) 141 Fed. Rep. 95,

Rep. 855. 100; Riley v. Jackson, (C. C. A.) 56

171 The Minnehaha, (C. C. A.) 124 Fed. Rep. 582, 586; Rochester Coach-

Fed. Rep. 210. Lace Co. v. Schaefer, 46 Fed. Rep.

"2 See ante, § 56. 190; American Tubing, etc., Co. v.

i"See post, § 753. Nicliolls, 70 Fed. Rep. 1009.

"4 Union Paper-Bag Mach. Co. v. its Smith v. Elliott, 9 Blatchf. (U.

Wateibury, 58 Fed. Rep. 566; Zane S.) 400, 22 Fed. Cas. No. 13,041, per

V. Peck, 9 Fed. Rep. 101, 104. Woodruff, C. J. See also Inter-

ims Rochester Coach-Lace Co. v. national Tooth-Crown Co. v. Bennett,

Schaefer, 46 Fed. Rep. 190. 72 Fed. Rep. 169, 171.
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Expert and Opinion Evidence.

§ 105. Expert Testimony in General.— A court or jury is not

generally bound to accept the opinions of expert witnesses as con-

clusive. It considers the facts upon which the opinions are based, and

determines from all the evidence in the case whether the conclusions

given by the witnesses are sound and substantial."" " Juries are not

bound to accept opinions unless they consider them well founded." ^*''

The triers of fact may deal with such testimony as they please, giving

it credence or not as their own experience or general knowledge of the

subject may dietate.^^^ There are some points on which men of fair

understandings who have had good opportimities for observation, will

not readily surrender their convictions, even to the opinions of men
of higher reach of mind, and whose special pursuits may have made

them more conversant with such subjects. A little method, it is said,

is worth a great deal of money, and with equal truth it may perhaps be

said that on some questions which lie confessedly within the range of

professional skill and experience, a little common sense may be worth

a great deal of science.

On the other hand, expert testimony, like all other testimony, is

admitted in evidence for the purpose of being considered in determin-

ing disputed facts, and it cannot be capriciously disregarded as entitled

to no weight whatever. " Jurors have the right, and- it is their duty,

to weigh the evidence in any cause in the light of their experience and
observation, as to questions of fact common to such experience and
observation ; but it would be erroneous to instruct a jury that they were

170 Overweight Counterbalance Ele- Brehm v. Great Western E. Co., 34
vaitor Co. v. rmproved Order of Red Barb. (N. Y.) 256 (opinion of

Men's Hall Assoc., (CCA.) 94 Fed. scientific witnesses as to the cause
Rep. 155 (patent expertff>. of a railroad accident); Lawlor v.

isoBeaubien v. Cicotte, 12 Mich. French, (C PI. Gen. T.) 14 Misc.

459, 507, per Campbell, J. (N. Y.) 497, 35 N. Y. Supp. 1077;
181 Price V. Connecticut Mut. L. Ins. Health Dept. t). McAdanj, 13 N. Y.

Co., 48 Mo. App. 281, 295; Western Weekly Dig. 118 (expert opimon& as

Union Tel. Co. v. Guernsey, etc., Elec- to whether or not a privy had become
trie Light Co., 46 Mo. App. 121 (ex- a nuisance or so ofTensrve as to be
pert testimony as to absence of danger d«ngerous or prejudicial to health)

;

from use of electric-light wires in Fox r. Borkey, 126 Pa. St> 164-, 17
proximity to telegraph wires) ; J. F. Atl. Rep. 604; The Conqueror, 166
Pease Fornsice Co. v. Kflsler, 21 N. Y. U. S. MO, 131 (opinions as to value
App. Div. 631, 47 N. Y. Supp, 473; of services^of a. vessel).
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authorized to reject as untrue the statement of an expert siiUpfy

because their observation and experience had not confirmed the state-

ment." '»^

And the opinion of an expert, that an accident could not have
occurred if the testimony of witnesses who professed to have personal

knowledge of the facts was true, may create a conflict of evidence

sufficient to sustain the verdict of a jury in accordance with the expert's

opinion.^^*

§ 106. Whea XTncontradicted Expert Testimony Is Gonclusive. —

^

" In a case where the esvidence and the facts to be dedu:eed theiefnxm.

are imdisputed, and the case concerns a matter of science or specialized

art or other matter of which a layman can have no knowledge, the jury

must base their conclusion upon the testimony of the experts." ^^*

UpoB the qxiestion: whether there was any other system better or as-

well known, and which, indisputably, was more suitable than the one

used by the defendant railroad company for the arresting of spark-^

from its locomotives, expert witnesses testified that this particular

system was in general use on many of the large railroads, and on some

was almost exclusively employed, and that it, in fact, arrested sparks

as well as any kind that was known. The plaintiff gave no evidence

to the contrary, and these facts stood proved by the evidence of seem-

ingly respectable, intelligent, and credible witnesses, and the proof

was uncontradicted. It was held that this testimony was conclusive,

and that it was error to submit to the jury the question of the defend-

ant's negligence in the adoption of a proper system or kind of spark

arrester.^*^

Sir James Hannen said in regard to the testimony of an expert as

to the law in a foreign country that he was bound to assume, in the

absence of evidence contradicting the witness, that his, evidence was

correct.**"

It was held by the New York Court of Appeals that the testimony

of experts, and especially of underwriters, upon the question of

182 Louisville, etc., R. Co. v. Malone, C. J. See also Ewing v. Goode, 78

109 Ala. 509, 20 So. Rep. 33. Fed. Rep. 442, 444, cited infra, § 107.

183 KoBter V. Noonan, 8 Daly (N. iss Frace v. New York, etc., R. Co.,

Y.) 2ai. 143 N. Y. 182, 188, 38 N. E. Rep.

isiMoratzky v. Wirth, 74 Minn. 102.

146, 76 N. W. Rep. 1032, per Start, ise The August, (1891) P. 328, 345.
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materiality of circumstances affecting the risk on a marine insurance

policy, is an exception to the general rule concerning the weight of

expert testimony. " When evidence of this character is necessary, for

the reason that the fact is not sufficiently obvious to enable the court

to decide it without aid, the testimony is to be treated as testimony of

credible witnesses upon any other fact, and if there is no conflict the

fact of materiality or immateriality must be held as all the witnesses

testify. If there is a difference of opinion it then becomes a question

of fact for the jury." ^*' However, in a later case in the same court,

where expert testimony for the defendant was received upon the ques-

tion of increase of risk on a fire policy, arising from the premises

being left vacant, and no evidence was introduced on the part of the

plaintiff contradicting directly the testimony of the defendant's wit-

nesses, but the plaintiff gave evidence showing the location and con-

dition of the property and the character of the neighborhood, the

court said :
" It must depend somewhat upon the facts of each case

whether the testimony of experts is necessary, and whether it should

be controlling." And referring to the language we have above quoted

fiom the earlier ease on a marine policy, the court said it " is not

applicable where a state of facts is presented upon which the jury,

after receiving all the light which can be obtained from experts in

regard to the general principles governing similar cases, are still called

upon to decide whether in the case before them the theories of the

experts are not rendered inapplicable by special circumstances proved.

Here, although it must be conceded that the uncontroverted evidence

establishes that as a general rule unoccupied buildings are exjiosed to

greater risk of fire than when occupied, yet the jury had before them

the evidence of the character of the neighborhood, the season of the

year, and the brief period during which the premises remained vacant

;

and although the question is not free from difficulty, we are inclined

to hold that it was within the province of the jury to determine

whether there was in this case an increase of risk within the intent of

the policy, especially in view of the circumstance that the policy did

not contain the condition, which is quite usual in fire policies, tliat

leaving the premises vacant should avoid the insurance." "^

187 Leitch V. Atlantic Mut. Ins. Co., Uapallo, J. Soo also Taylor i'. Seeiir-

66 N. Y. 100, 108, per Allen, J. ity Mut. F. Ins. Co., 88 Minn. 231,
i""* Cornish i\ Farm Buildings F. !12 N. \V. Rop. 952.

Ins. Co., 74 N. Y. 2D5, 298, /icr
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§ 107. Testimony of Medical Experts in General.— A medical

expert's testimony to his opinion is not generally accepted as con-

clusive, even if it is not opposed by other expert testimony. ^^^ " The

testimony is to be considered in view of the general knowledge of the

witness upon the subject as to which he is sworn, his knowledge of the

particular case, his opportunity for examination as to the facts upon

which he bases his opinion, and the sufficiency of the reasons which he

gives for the opinion he has; and if it should appear that his opinion

is formed without the aid of facts necessary to enable him to come to a

conclusion, that opinion may be disregarded, however confidently it is

testified to by the witness." "°''

But where a case concerns a disease with respect to which a layman

can have no knowledge at all, such as the highly specialized art of

treating an eye for a cataract or for the mysterious and dread disease

of glaucoma, the court and jury must be dependent on expert evidence.

There can be no other guide. ^'^

In a libel in admiralty to recover for personal injuries, the libelant

stated particularly his injuries and their effect upon him, and called

physicians to support his theory that his injury would be permanent;

that his spine was affected, and that the muscles of one hip wei-e

shrinking away. " There being no evidence in contradiction of this

theory," said the court, " I must assume it to be true, although from

the general appearance of the man I should not have supposed his

injuries were so serious or of so endurable a character." ^"^

§ 108. Testimony of Insanity Experts. — The opinions of expert

witnesses as to insanity are not conclusive upon the jury. They are

isoMoratzky v. Wirth, 74 Minn. Rep. 644; U. S. v. McGlue, 1 Curt.

146, 76 N. W. Rep. 1032; Hoyberg v. {U. S.) 1, 26 Fed. Cas. No. 1.5,679.

Henske, 153 Mo. 64, 55 S. W. Rep. See also People v. Barberi, (Supm.

83 (expert testimony as to whether Ct. Grim. T.) 47 N. Y. Supp. 168.

or not the defendant surgeon exercised i9o Weber v. Third Ave. R. Co., ]2

such skill and care in treating the N. Y. App. Div. 512, 42 N. Y. Supp.

plaintiff's broken arm as, under the 789, per Rumsey, J.

law, he should have exercised) ; Klein isi Ewing v. Goode, 78 Fed. Rep.

V. Second Ave. R. Co., 54 N. Y. Super. 442, 444, per Taft, 0. J.

Ct. 169; J. F. Pease Furnace Co. v. 102 McCord v. The Steamboat Tiber,

Kesler, 21 N. Y. App. Div. 631, 47 6 Biss. (U. S.) 409, 15 Fed. Cas. No.

N. Y. Supp. 473; Baxter v. Chicago, 8,715.

etc., R. Co., 104 Wis. 307, 80 N. W.
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to be weighad like other evidence. Such evidence ifi intended to aid

the jury, and its value depends largely upon the intelligence,

experience, honesty, and impartiality of the witnesses, and their

opportunity of knov^ing the traits and habits of the person whose miad

is under investigation. Its weight is solely a question for the jury.

They may reject it all, though it is without conflict.^"'

" As for myself, I would rely as implicitly upon the opinion of prac-

tical men, who form their belief from their observation of the appear-

ance, conduct, and conversation of a person," said Judge Lumpkin of

Georgia, "as I would upon the opinions of physicians who testify

from facts proven by others, or the opinions even of the keepers of

insane hospitals." ^°*

§ 109. Opinion Evidence to Handwriting— In General.— It is

the general rule that the weight of expert opinion evidence to hand-

writing, though uncontradicted, cannot be absolutely prescribed.^"'

§ 110. Nonexpert Opinion Evidence to Handwriting.— In a case

in ISTew Jersey the defendant produced a receipt purporting to have

been signed by the plaintifE. A witness for the defendant testified:

" I have often seen [plaintiff] write, and take the signature to that

receipt to be genuine. If the signature to this receipt had come to

me in the course of business, I would not have hesitated to take it,

from the general appearance of it." Whereupon the court admitted

the paper. This was all the evidence there was at the trial, upon the

genuineness of the receipt. " If the Jury rejected tlifi receipt on the

ground of its genuineness, their verdict is against the weight of evi-

dence," said the court. " It was proved in the ordinary way. It was

losparrish v. State, 139 Ala. 16, 36 Ort v. Fo-nier, 31 Kan. 486, 2 Pae.

So. Eep. 1012, per Tyson, J. See Rep. 580; Hawkins v. Grimes, 13 B.

also Wiliiams v. State, 50 Ark. 511, Mon. (Ky.) 257, 263; State v. Bar-

9 S. W. Rep. 5. row, 31 La. Ann. 692; Moye v. Hern-
is* Choice V. State, 31 Ga. 424, don, 30 Miss. 110; Magee r. Osborn,

466. 32 N. Y. 678; Koons v. Slate, 36
165 Lyon V. Lyman, Conn. 55, 62; Oluo St. 199; U. S. v. Pendergast, 32

Forgey v. Cambridge City First Nat. Fed. Rep. 201; U. S. t'. Moiloy, 31

Bank, 66 Tnd. 125; Christian )'. Pear- Fed. Rep. 20. See also Watson l>.

son, 100 Iowa 635, 09 N. W. Rep. Browster, 1 Vn. St. 384; In re Bur-
1055; Lay r. Wissman, 30 Iowa 306; bank, 104 N. Y. App. Diy. 312, 93
Hyde P. VVoolfolk, 1 Iowa 159, 161; N. Y. Supp. 866.
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not necessary for the defendant to prove more until it was to soscae

extent impeached. If the Jury rejected it ae a forgery, they must
have acted on evidence not sworn to before than." ""

In an action to establish a note as a claim against flie maker's

estate, an attorney named Prisby testified thjit he was acquainted with

the decedent in hie lifetime, had done business for him, and had seen

him write his name to one or two affidavits, and that he believed and
had no doubt that the signature to the note was his. On cross-

examination he testified that the time he saw the deceased so write his

name was ten years ago, about the time of the date of the note in suit,

but that he could remember the appearance of his signature, and could

swear that he believed the signature to the note to be genuine. This

was all the testimony there was on the question, and none was offered

to rebut it. The Jury was instructed as follows: "You have heard

the testimony of Mr. Frisby about the note, as to the genuineness of

the signature. His testimony is uncontradicted, and iimless there is

something in the case which easts discredit on his testimony you are

bound to accept it as true." On appeal the court said :
" It is

claimed by the learned counsel of the appellant that the above instruc-

tion, in application to ithis testimony, that it was ' uncontradicted,'

and that ' unless there was something in the case which casts discredit

upon it the jury are bound to accept it as true,' was erroneous. This

instruction would seem to be a self-evident proposition. It is the

same as telling the jury that they must find according to the uncon-

tradicted evidence, unless such evidence was discredited in some way.

The instruction might have been made still stronger and it would

have been strictly correct. They might properly have been instructed

that there was nothing in the case which east any discredit upon

Prisby's testimony, for there was not. It is said that the jury ought

to have been told that they might judge of its credibility, because ten

years had elapsed since the witness saw the deceased write his name,

and that this cast discredit upon his testimony. He did not say that

it was ten years since he had seen his signature. But there is nothing

even improbable that the witness, an attorney at law, should remember

the signature of his client, which he saw him make several times ten

years ago. There is no law or respectable decision which would justify

the judge in instructing the jury, in respect to such evidence as this,

198 Cook V. Smith, 30 N, J. L. 387, 390, per Vredenbur^, J.
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that they might reject or disbelieve it at their pleasure. There is no

question of credibility about it, and the jury must ' accept it as true.'

The jury might as well, in their arbitrary and sovereign pleasure,

render a verdict without evidence as against evidence. The cases cited

by the learned counsel are applicable only to contradicted or dis-

credited evidence, or where the jury have some good legal reason for

disbelieving the testimony of a witness. This testimony was ample

proof of the signature of this note, standing alone. It is only in

relation to facts contested by the evidence upon which the jury are

allowed to render a special verdict. This has often been decided by

this court, and if the court had said to the jury in this case that this

fact had been proved, it would have been correct. It would be

extremely unsafe, as well as most unreasonable, to allow a jury to

reject testimony which is uncontradicted, and from a witness unim-

peached, and which is not liable to any question by any of the rules

or tests of credibility known to the law ; and any instruction to the

contrary would clothe the jury with a supreme, arbitrary, and irre-

sponsible power. It is the indisputable duty of courts to set asido

verdicts rendered against the evidence, as this unquestionably would

have been if the jury had found that the execution of this note had

not been proved by this testimony." '"' In view of the lapse of time

since the witness had seen the decedent write; the al)senee of evidence

that he had seen the decedent's signature recently; the fact tliat liis

confident belief in the genuineness of the signature was based solely

on his recollection of seeing the defendant sign one note and one affi-

davit, for so his testimony, " one or two," must be construed ;
"* the

fact that the witness testified in very general terms and mentioned no

characteristics of the decedent's handwriting; the notorious unreli-

ability of opinion evidence to hnndwviting; ^^° the rule tliat with few

exceptions opinion testimony is not conclusive and must be submitted

197 Engmann i\ Immel, .59 Wis. 249, pure statements of facts, beoause the

251, 18 N. W. Rep. 18'2, per Orton, J. impressions reeoivod are not nmcli
i«8 See post, §§ 12.59-1201. open to ilill'eronce of opinion among
100 See post, §§ 615-(!17, 627. observers. It is not so. howovor, in

Opinions on many subjects, for regard to handwriting, and e\ery eir-

instance, the size or color of a cer- cumstanoe, such as lapse of time,

tain object, whether the evoning was which lends to detract from tiio

light or dark, clear or cloudy, etc., weiglit of the testimony ought to go
are hardly to be distinguished from to the jury.
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to the jury, and that this would unquestionably be the case if the

standards of comparison of handwriting were in evidence for inspec-

tion ^"^— the author is of opinion that this case should not be accepted

as authority beyond the declaration it contains of the general rule

respecting the weight of uncontradicted testimony; especially as a

high degree of proof is required in order to establish a claim against

a decedent's estate,^"^ and as has been seen in patent infringement

suits,'''*'' where evidence of more than ordinary probative force is

demanded, proverbial fickleness of memory after a considerable lapse

of time '"^ may be a determining factor in a case. Opinion evidence

to handwriting, the witness having in his mind an exemplar of the

genuine handwriting, has sometimes been declared to be of the same

nature as the identification of a person by a witness who recognizes

him by comparison of his features with the mental image of one whom
he has seen before.^"* But a nonexpert opinion as to handwriting

would lose nothing in weight if it were pronounced upon a photograph

of the disputed writing instead of the original. Handwriting has no

characteristics visible to the naked eye of a nonexpert upon casual

observation that would not be faithfully reproduced in a photograph.

Hence, handwriting opinion evidence resembles more closely the testi-

mony of a witness who essays to identify a person by a photograph.

Now, it is quite certain that no Judge would decide a fact of any

importance upon the uncontradicted testimony of a witness that a

photograph exhibited to him was that of a person whom he had seen

twice several years ago.^"'

The testimony mentioned in the following report of an English case

seems to have been uncontradicted, and yet it was not conclusive.

"The plaintiff's son was recalled; he said that he believed the

signature to be Horswell's handwriting, but had only seen him sign

his name once.

" Piatt.— I submit that this is not sufiieient.

2«o See supra, § 109, and post, § 637. quaintanee." Foster v. Jenkins, 30

2«i See ante, § 46. Ga. 476, per Stephens, J. See post,

202 See supra, § 104. § 601.

203 See post, §§ 728, 750. 205 See Rowe v. Rowe, (Supm. Ct.

204 "Proof of handwriting is, in its Spec. T.) 24 Misc. (N. Y.) 113, 52

nature, the identification of an ac- N. Y. Supp. 418, 420.

FACTS— 11
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"Alderson, B.— It is for the jury; they must say whether they

are satisfied with the proof of the handwriting. It is slight, cer-

tainly." ^"^

§ 111. Testimony of Experts in Collision Cases. — In a collision

case in admiralty, between the Iberia and the Umbria, where tl • dis-

aster happened in a dense fog, two experts of character and intellgence

were called in behalf of the Umbria, who testified that to put the

Umbria at full speed, under the circumstances stated in the case, was

a proper maneuver ; and because no expert was called to the contrary

it was earnestly contended on behalf of the Umbria that it was an

established fact in the cause that it was proper to put the Umbria at

full speed, and that all there was for the court to do was to say so.

But, said Judge Benedict, " this contention seems to render it neces-

sary to repeat here that the opinions of experts, however intelligent and

trustworthy, do not bind the conscience of the court." And further

on he said :
" I marvel to hear it contended that the law can be thus

sworn away. No; the law still stands that a vessel called to answer

for damages shown to have arisen from her going full speed in a fog

must be held liable, unless facts be proved which show to the court the

existence of at least an apparent necessity to go at full speed to avoid

some immediate danger." ^'"

§ 112. Expert Testimony in Patent Cases.— In speaking of the

testimony of an expert in a patent case, the court said: "Expert

testimony is admissible to explain the several drawings, models, and

machines that are exhibited upon the trial, their operation, purpose,

and effect, and the differences which exist in the various devices

involved in their construction. The opinion of an expert is, in certain

cases, admissible in evidence, but it is not conclusive upon the courts.

It is to be considered as the judgment and opinion of a person who

has had extensive practice, education, and knowledge in relation to the

particular subject upon which his testimony is given. If the reasons

given by the expert witness arc deemed reasonable and satisfactory,

=00 Willman v. Worrall, 8 C. & P. bility of locating the aouiid of a ves-

380, 34 E. C. L. 438. See poxt. § (11!?. sel's siffnala in -i fog or of detormining
207 The Iberia, 40 Fed. Rep. 893, licr course by the sound, see post,

897, As to the difficultj' or iroposaj- §§ 270, 277,
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the court may adopt them, but if they are unsatisfactory, the court

will discard the testimony, and act upon its own knowledge and judg-

ment." ^"^

§ 113. Opinions of Biased Witnesses. — In a collision case the

testimony upon which the court was asked to find that one of the

vessels could not be " properly controlled " at a less rate of speed than

that at which she was going came from her master, chief officer, and

third officer, who naturally sought to find excuse for her great speed

in a dense fog. " The statements of these witnesses upon this subject

are mere unsupported opinions," said the court. " They were not eon-

trolling, although not exactly contradicted. Little weight is to be

given to such opinions." ^'"

§ 114. Expert Testimony to Value of Services in General.— In

an action to recover compensation for personal services in effecting the

sale of lands and in various legal proceedings concerning the title the

following instruction concerning the weight of expert testimony was

held to be correct :
" You are not bound by the estimate which these

witnesses have put upon these services. They are proper to be con-

sidered by you, as part of the proof bearing upon the question of value,

as the testimony of men experienced in such matters, and whose judg-

ment may aid yours. But it is your duty, after all, to settle and deter-

mine this question of value from all the testimony in the case, and to

award to the plaintiffs such amount, by your verdict, as the proof

satisfies you is a reasonable compensation for the services which, from

the proof, you find plaintiff rendered." ^^° It is not a conclusive objec-

tion to a verdict in an action to recover for personal services that it is

20S Norton v. Jensen, ( C. C. A. ) 49 ions on the value of personal services

Fed. Rep. 864, per Hawley, D. J. are not generally conclusive, see Howe
See further as to weight of expert v. Manning, 13 La. 412; Aldrich v.

testimony in patent eases, post, § 1242. Grand Rapids Cycle Co., 61 Minn.
200 The Eagle Point, (CCA.) 120 531, 63 N. W. Rep. 1115 (broker's

Fed. Rep. 449. That the officers were services) ; Hull v. St. Louis, 138 Mo.
biased witnesses, see supra, § 87. 618, 40 S. W. Rep. 89; Hossler v.

And that mere opinions of biased wit- Trump, 62 Ohio St. 139, 144, 56 N.
nesses are always to be regarded with E. Rep. 656; Reves r. Hyde, 14 Daly
suspicion, see post, § 1094. (N. Y.) 431, 433; Randall p. Packard,

210 Forsyth v. Doolittle, 120 U. S. (C PI. Gen. T.) 1 Misc. (N. Y.) 344,

73, To the point that expert opin- 20 N, Y. Supp. 716.
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rendered for an amount less than the sum fixed by any of the experts

testifying to the value of the plaintiff's serviees.^^^

§ 115. Expert Testimony to Value of Legal Services.— The opin-

ions of professional men who are conversant with the nature and value

of legal services are entitled to great weight,^^^ but such opinions are

not binding or conclusive. They should be considered in connection

with all the other testimony and circumstances of the case.^^'

The proper rule upon the subject is nowhere better stated than by

Mr. Justice Field in a case where professional witnesses gave uncon-

tradicted testimony to their opinions of the value of legal services of

the plaintiff in the action :
" It was the province of the jury to weigh

the testimony of the attorneys as to the value of the services, by refer-

ence to their nature, the time occupied in their performance, and other

attending circumstances, and by applying to it their own experience

and knowledge of the character of such services. To direct them to

find the value of the services from the testimony of the experts alone

was to say to them that the issue should be determined by the opinions

of the attorneys, and not by the exercise of their own judgment of the

facts on which those opinions were given. The evidence of experts

as to the value of professional services does not differ in principle

from such evidence as to the value of labor in other departments of

business, or as to the value of property. So far from laying aside their

own general knowledge and ideas, the jury should have applied that

knowledge and those ideas to the matters of fact in evidence in

determining the weight to be given to the opinions expressed; and it

was only in that way that they could arrive at a just conclusion. While

they cannot act in any case upon particular facts material to its dis-

211 Stevens v. Minneapolis, 42 Minn. v. Gjertsen, 42 Minn. 407, 44 N. W.
136, 43 N. W. Rep. 842; Rose V. Rep. 306; Cosgrove !'. Leonard, 134

Spies, 44 Mo. 20. Mo. 419, 33 S. W. Rep. 777, 35 S. W.
2i2Bentley v. Brown, 37 Kan. 14, Rep. 1137; Rose v. Spies, 44 Mo. 20;

14 Pae. Rep. 434, per Johnston, J. Reves v. Hyde, 14 Daly (N. Y.) 431;

See also TurnbuU v. Richardson, 69 Knapp v. Monell, 4 N. Y. L. Bvil.

Mich. 400, 37 N. W. Rep. 499. 91; Moore p. Ellis, 89 Wis. 108, 111,

aisArndt v. Hosford, 82 Iowa 499, 61 N. W. Rep. 291; Laflin v. Shackle-

48 N. W. Rep. 981; Anthony v. Stin- ford, (C. C. A.) 98 Fed. Rep. 372,

son, 4 Kan. 211; Bentlcy )\ Brown, 374.

37 Kan. 14, 14 Pac. Rep. 434; Olaon
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position resting in their private knowledge, but should be governed by

the evidence adduced, they may— and to act intelligently they must—
judge of the weight of the force of that evidence by their own general

knowledge of the subject of inquiry. . . . Other persons besides

professional men have knowledge of the value of professional services

;

and while great weight should always be given to the opinions of those

familiar with the subject, they are not to be blindly received, but are

to be intelligently examined by the jury in the light of their own

general knowledge; they should control only as they are found to be

reasonable." ^^*

§ 116. Expert Testimony to Value of Medical Services. — Where

the value of medical services is in dispute the uncontradicted testimony

of expert witnesses is not controlling.^^' However, it has been

remarked that " there can be no safety to any one if juries are to use

their unguided views on such matters," and that " where all the testi-

mony in the case is in favor of the treatment pursued, and the question

is one of medical skill which can only be tested by those familiar with

such matters, it was error to let the jury draw adverse conclusions,

which could only be based on their unprofessional notions of how such

injuries should be treated." ^^*

§ 117. Expert Testimony to Value of Property or Damage to

Property.— The testimony of experts as to the value of property or

the amount of damage to it is not conclusive, though uncontradicted,^^'

especially where the jury view the premises.^^* But where a witness

testifies to the value of an article having a known and fixed market

214 Head v. Hargrave, 105 U. S. 45. sif Johnson v. Chicago, etc., R. Co.,

This is the leading case upon the 37 Minn. 519, 35 N. W. Rep. 438; St.

weight of expert testimony to the Louis, etc., R. Co. v. Fowler, 142 Mo.

value of personal services. 670, 44 S. W. Rep. 771; Kansas City

215 Matter of Smith, (Surrogate v. Butterfleld, 89 Mo. 646, 1 S. W.
Ct.) 18 Misc. (N. Y.) 139, 41 N. Y. Rep. 831; Isear v. Burstein, (N. Y.

Supp. 1093; Guyon v. Brooklyn Super. Ct. Spec. T.) 30 Abb. N. Cas.

Heights R. Co., 97 N. Y. Supp. 1038. (N. Y.) 71, 24 N. Y. Supp. 918;

216 Wood V. Barker, 49 Mich. 295, MuIIer v. Ryan, (N. Y. City Ct. Gen.

13 N. W. Rep. 597, per Campbell, J. T.) 2 N. Y. Supp. 736.

See also Heffley v. Poorbaugh, (Pa.) 218 Kansas City v. Street, 36 Mo.

10 Atl. Rep. 12. App. 666.



166 UNCONTRADICTED TESTIMONY. [§§ 118, 119

price, as is the case with grains, stocks, and many other articles, in the

markets where such commodities are bought and sold, his testimony

is really as to a fact, and not a mere matter of opinion, and should

have the same weight as testimony to any other fact within the knowl-

edge of a witness.^^"

§ 118. Party's Estimate of Value of His Property.— A party's

uncontradicted testimony to the value of his property is not conclu-

sive.^^" However, his apparently reasonable estimate would be likely

to gain acceptance if the opposite party having the power to contradict

it, if exorbitant, does not do so.^^^ And where a defendant testified

to his opinion of the value of his property, and no efiort was made on

cross-examination to ascertain the grounds of his opinion or in any

respect to diminish its weight, and under the circumstances of the case

it was very significant that no testimony was offered by the plaintiff in

answer to it, the Court of Appeals of New York said :
" There was

nothing to detract from its force, and credit should therefore be given

to it."
"2

§ 119. Party's Own Testimony to Amount of Damage Sustained.

— The jury are not bound, even in the absence of all other evidence,

by the testimony of a party as to the amount of damages sustained by

him in consequence of the breach of a contract. " Especially in esti-

mating damages, which necessarily involves the exercise of opinion and

judgment, the jury are to be guided by their own skill and knowledge,

as well as by testimony which is given by witnesses at the trial." "'

While a jury would not be bound to find the exact amount of dam-
ages pursuant to the uncontradicted testimony of an unimpeached

party, they would have no right to find that he had sustained no dam-
age at all."*

2i» Stevens v. Minneapolis, 42 Minn. 221 See Booth v. Moffatt, 11 Mani-
136, 43 N. W. Rep. 842 (ohiter) ; toba 25, 36.

Johnson v. Chicago, etc., R. Co., 37 =22 Knickerbocker L. Ins. Co. v.

Minn. 519, 35 N. W. Rep. 438. Nelson, 78 N. Y. 137, 145.

220 Foley V. Brocksmit, 119 Iowa 22s Bee Printing Co. v. Hichborn,
457, 93 N. W. Rep. 344; Hamilton v. 4 Allen (Mass.) 63, 65.

Owego Waterworks, 22 N. Y. App. 224 Gardner v. Baer, (County Ct.)

Div. 573, 48 N. Y. Supp. 106; Bourda 26 Misc. (N. Y.) 181, 56 N. Y. Supp.
17. Jones, 110 Wis. 52, 85 N. W. Rep. 1096.

671.
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§ 120. Estimates of Time, Distance, Speed, etc.— A witness's

estimate of time, distance, or speed is always regarded as necessarily

inexact ;
^^^ so inconclusive that where witnesses testify positively to

matters of fact their testimony is not deemed to be contradicted, nor

their credibility affected, by the testimony of others who merely differ

with them in their estimates of such matters upon which in the very

nature of things opinions of witnesses are likely to be diverse.^"* A
party's testimony that an electric car which collided with and threw

him from a wagon was running at not "less than fifteen miles an

hour," was held to be " a mere guess or conjecture " and insufficient to

establish the fact.^^'

Sundry Topics.

§ 121. Witness of Bad Character, or Testifying to Discreditable

Transactions.— A court is not bound to believe witnesses of question-

able character, lewd persons, or those who engage in unlawful prac-

tices.^^* The examination may disclose that the witness was of bad

character, a criminal and perjurer, and yet it may not be within the

power of a party to contradict his testimony.^^" A witness who tes-

tifies to an act on his part inconsistent with moral integrity may be

regarded as discredited,^^" especially such an act as falls under the

denomination of crimen falsi.^^^ It was held that abundant reason

existed for the suspicion with which the trial court regarded the evi-

dence of a party, so far as it tended to promote his own interests, who

was engaged in a scheme to defraud his creditors.°'^ If the witness's

own testimony shows that he perpetrated a fraud, the credulity of the

court need not necessarily correspond with the vigor and positiveness

of his statements. ^^^ Conduct of a witness in respect to the transac-

225 See Borneman v. Chicago, etc., 220 People v. Tuczkewitz, 149 N. Y.

E. Co., (S. Dak. 1905) 104 N. W. 240, 251, 43 N. E. Rep. 548.

Rep. 208, per Haney, J., and post, 230 McDaniel v. Walker, 29 Ga. 266.

§§ 863, 397, 420. 231 McDaniel v. Walker, 29 6a.

226 Central of Georgia R. Co. v. 266.

Waxelbaum, 111 Ga. 812, 35 S. E. 232 Munoz ». Wilson, 111 N. Y. 295,

Rep. 645. 300, 18 N. E. Rep. 855. See also

227 Smith V. Holmesburg, etc., Elec- McGill v. Young, 16 S. Dak. 360, 92

trie R. Co., 187 Pa. St. 451, 41 Atl. N. W. Rep. 1066; Blount v. Medbery,

Rep. 479, per McCollum, J. 16 S. Dak. 562, 94 N. W. Rep. 428.

228 Fuller V. Fuller, 41 N. J. Eq. 233 Blankman v. Vallejo, 15 Cal.

460, 5 Atl. Rep. 725. 639, 646.
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tion concerning which he testifies, which is inconsistent not only with

good business principles, but with honesty and fair dealing, removes

him from the category of witnesses who must necessarily be be-

lieved.23*

§ 122. Suspicious Facts in the Case.— Although "suspicion is

not proof and cannot be allowed to take the place of proof," '^^^ and

it is said that merely " suspicious facts " in a case do not warrant the

submission of uncontradicted and unimpeached testimony to a jury

when there is no countervailing testimony,^^' it is otherwise if there is

any substantial ground for distrusting the truthfulness of the wit-

ness.^^' " The character of a witness or a number of witnesses may
be so impeached, or their story so shattered by cross-examination or

rendered so doubtful by inherent improbabilities, that their testimony,

standing unopposed by direct counter testimony, would be fairly sub-

jected to suspicion. No court, upon review, could say, as a legal con-

clusion, that under such circumstances a judgment which ignored

such testimony was illegal." ^'^ " To justify a court in instructing a

jury that a witness has told the truth, and in directing a verdict based

upon the truthfulness of his evidence, there must be nothing in the

circumstances or surroundings tending to impeach the witness or to

throw discredit upon his statements." -^' Grave suspicion that a wit-

ness testifies falsely when he states that he has lost a book in which he

made an entry of the fact to which he testifies justifies rejection of his

testimony.^*" Testimony of one who concededly withheld material

and important testimony upon a former trial ought to be convincingly

23* Michigan Pipe Co. x\ Michigan French, (Supm. Ct. GJen. T.) 10 N.

F. & M. Ins. Co., 92 Mich. 482, 480, 52 Y. Supp. 217. See also Bradley v.

N. W. Rep. 1070. Corliani, 77 Conn. 211, 58 Atl. Rep.

236 Brown v. Petersen, 25 App. Cas. 098; Hull v. Littauer, 162 N. Y. 572,

(D. C.) 359, 363, per Morris, J. See 57 N. E. Rop. 102.

also anie, § 33. 23s Cooley v. Barcroft, 43 N. J. L.

23" Brown v. Petersen, 25 App. Cas. 368, per Reed, J.

(D. C.) 359, 363. =3!> Michigan Pipe Co. v. Michigan
237 Michigan Pipe Co. v. Michigan F. & M. Ins. Co., 92 Mich. 482, 488,

F. & M. Ins. Co., 92 Mich. 482, 52 52 N. W. Rep. 1070, per Grant, J.,

N. W. Rep. 1070; Mendoza v. Levy, citing Druse v. Wheeler, 26 Mich.
Ill N. Y. App. Div. 449, 97 N. Y. 195.

Supp. 753; Condit v. Sill, (C. PI. 2<o Woey Ho r. U. S., (C. 0. A.)

Gen. T.) 18 N. Y. Supp. 97; People v. 109 Fed. Rep. 888.
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supported by other satisfactory evidence before such testimony first

offered at a later trial involving the same issue is accepted.^*^ " It

may be confidently stated that no court ought to accept and act upon

the testimony of a witness as true, when after careful and conscientious

consideration it does not believe such testimony to be true." ^^

§ 123. Failure to Produce Better Evidence or Corroboration. —
Unexplainable failure to produce the better evidence may justify a

jury in refusing to give credit to the inferior evidenee.^*^ So in a

patent infringement suit where the defendant alleged invalidity of

the patent on the ground of prior use, and the testimony of his wit-

nesses was not cumulative, but they testified to different transactions

occurring at different times many years before, the circumstance that

no corroborative testimony was produced, when ample corroboration

could be obtained, prevented the court from being convinced beyond a

reasonable doubt.^**

It has been said that the testimony of a party is not conclusive

when another witness presumptively having better knowledge of

the fact is not called as a witness, and no sufficient excuse is given

for not doing so.^*^ But it was held in a Chinese deportation

case that where a witness testified to the citizenship of the de-

fendants, and the commissioner made an express finding that he was

not "contradicted, impeached, or discredited in any manner what-

soever," he was not authorized to enter a judgment and order of

deportation merely because the defendants themselves refused to

comply with the government's request to take the stand and testify in

their own behalf. The court said :
" There was no unsatisfactory

or contradictory evidence for defendants to explain. If the evidence

had been of a nature which did not satisfy the commissioner by reason

of contradictory statements, suspicteus circumstances, failure of mem-

ory, or the like, then he might well have held, as has been repeatedly

held by this court, that defendants' refusal to be sworn and explain

these ' doubtful matters peculiarly within their knowledge ' was such

2*iTimolat V. Philadelphia Pneu- Co., 21 Minn. 215. See also post, §§

matic Tool Co., 131 Fed. Eep. 257, 581-583.

263. 244 Atwood-Morrison Co. v. Sipp

2*2 /n re Jew Wong Loy, 91 Fed. Electric, etc., Co., 136 Fed. Eep. 859.

Eep. 240, per De Haven, D. J. 245 Kearney v. New York, 92 N. Y.

2*3 Schwartz v. Germania L. Ins. 617.
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a circumstance, taken in conjunction with their own witnesses' self-

impeachment, such as want of recollection, etc., as to justify a judg-

ment of deportation. But here the sole witness in the case swears to

the fact of defendants' citizenship, and the commissioner in the

strongest terms declares him to be ' in no wise contradicted, impeached,

or discredited
;

' in other words, finds him entitled to credit. They

have thus proved their case by a credible and credited witness, and

there is neither law nor reason for requiring defendants to take the

stand and submit to examination in such a case upon pain of deporta-

tion. Had the commissioner held that the evidence given, while not

contradicted, impeached, or discredited, was not satisfactory and con-

vincing, and left the matter evenly balanced in his mind, then the

failure of defendants to take the stand might well be held to turn the

scale against them." "^^

§ 124. Testimony Susceptible of Contradiction but Not Contra-

dicted. — Even if a party's testimony is improbable, the failure of

the opposite party to contradict it, although it was entirely within

his power to do so if it were false, fully entitles it to belief.-*' A for-

tiori is this the case where testimony is not improbable '*' and though

it be delivered by an interested party.^*"

§ 125. Witness Discredited by His Manner on the Stand.— The
credibility of a witness may be cast in doubt by his manner upon the

witness stand quite as effectually as by any foraial method of impeach-

ment."" Fencing with counsel on his cross-examination may make

2*0 U. S. V. Leung Shue, 126 Fed. People's Bank v. Johnson, 23 Nova
Rep. 423, per Ray, D. J. See also Scotia 302, 309. See also Hull v.

Ark Foo V. U. S., (C. C. A.) 128 Fed. Littauer, 162 N. Y. 569, 572, 57 N.
Rep. 697. E. Rep. 102; Morse v. St. Paul F. &
2" Nutting V. Kings County El. R. M. Ins. Co., 124 Fed. Rep. 451, 454.

Co., 21 N. Y. App. Div. 72, 47 N. Y. 250 Oliver v. Pate, 43 Ind. 132, 13G;

Supp. 327. Bee Printing Co. 1;. Hichborn, 4 Allen
2i8Ros3eau v. Hallenbeck, (Supm. (Mass.) 63, 65; Chezem v. State, 56

Ct. App. T.) 97 N. Y. App. Div. Neb. 496, 76 N. W. Rep. 105G; Strong
394. V. Walton, 47 N. Y. App. Div. 114, 62

210 Sawyer Spindle Co. v. W. G. & N. Y. Supp. 353; Grambs v. Lynch,
A. R. Morrison Co., 57 Fed. Rep. 653, 20 W. N. C. (Pa.) 376; In re

658; U. S. V. Cambuston, 7 Sawy. (U. Domenig, 128 Fed. Rep. 146; Leo Sing
S.) 575, 25 Fed. Cas. No. 14,713; Far v. U. S., (C. C. A.) 94 Fed. Rep.
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a bad impression, especially if his credibility is seriously impaired in

other parts of his testimony.^^^

" It is within the experience of all having familiarity with the

examination of unscrupulous witnesses that sometimes the counte-

nance, tone of voice, and manner of the witness while testifying will

contradict and deny the truth of the words that come from his lips,

and the law does not require that the [trier of facts] shall believe the

testimony of one thus self-impeached." ^^^ His quibbling, his reluc-

tance, his hesitation, or his zeal and apparent interest, not expressed

in words, may discredit him, and in such case the court or jury is at

liberty to refuse to find in accordance with his statements.^^^ " One

witness may, by his frank and open manner and prepossessing appear-

ance, convince the Jury that he is truthful, unbiased, intelligent, and

worthy of confidence. The appearance and manner of another may
indicate that he is crafty, cunning, unfair, and unreliable, or lacking

in judgment or discretion." ''^^

" I have tried causes," said Chief Justice Daly of the New York

Court of Common Pleas, " in which witnesses have come upon the

stand and given testimony which was not contradicted, who were not

believed either by the court or by the jury, and this has been a not

infrequent experience. There has been something not easily described,

but readily recognized, in the bearing and manner of the witness that

carried conviction to the minds of all who heard him that he was

not swearing to the truth." -^^

Appellate courts have not overlooked the fact that the trial court had

the benefit of an opportunity to judge from a party's manner and

appearance ^^'hether he was entitled to be believed.^'"' At the same

time, a trial court's apparently arbitrary rejection of testimony, even

that of a party to the suit, is not in all cases ratified by an appellate

834; Craft V. Northern Pac. R. Co., N. Y. 240, at p. 251, 43 N. E. Rep.

62 Fed. Rep. 735, 739; Reg. v. Jones, 548.

28 U. C. Q. B. 416. See also post, 254 Hauser v. People, 210 111. 253,

§ 991 ct seq. 71 N. E. Rep. 416, per Boggs, J.

251 Olsen V. Ensign, (C. PI. Gen. 255 Nicholson t7. Conner, 8 Daly (N.

T.) 7 Misc. (N. Y.) 682, 28 N. Y. Y.) 212, 216.

Supp. 38. -^^ Hartman v. Interurban St. R.

2"Ayres v. Ayres, 142 111. 374. Co., (Supm. Ct. App. T.) 88 N. Y.

253 U. S. r. Lee Huen, 118 Fed. Rep. Supp. 352; XJ. S. v. Sing Lee, 125

442, 458; People v. Tuczkewitz, 149 Fed. Rep. 627, 629.
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court upon a mere assumption that the demeanor of the witness made

an unfavorable impression.^^'' " The record should be made to show

the facts, so far as such facts, by proper questions, may be noted on the

records of the court. It is impossible to prescribe any fixed rule by

which the credibility of the witness is to be tested, or which shall bind

the conscience of the court as to the conclusiveness of the evidence in a

given ease, but ordinarily the record will disclose to the appellate

tribunal the reasons why full faith and credit were not given and

should not be given to the witness." ^^*

An instruction to a jury that they had the right to reject the testi-

mony of a witness if they were satisfied from his appearance that he

had not testified truly or to the whole truth was condemned as too

unguarded and unqualified, leaving too much to the arbitrary discre-

tion of the jury.^^"

§ 126. Defective Memory or Intelligence of Witness— Judge

Eay's Statement. — A witness may impeach himself by exhibiting such

a want of intelligence or of memory as to incapacitate him from repre-

senting a past event so that reliance can be placed on his statement.^'"

In the course of an elaborate dissertation upon various circumstances

by which the weight of testimony may be affected, United States Dis-

trict Judge Eay said :
" It is true that hesitancy in giving testimony

may be due to physical infirmity or to sluggish mental action; that

discrepancies in giving dates or in making computations or correct

figures may be due to lack of arithmetical training; that a witness may
assert that a person was born at a certain place and is of a certain age,

and, in giving an account of his life since such event, honestly err in

computation of time, and so fill his testimony with discrepancies.

But if such mistaken and erroneous statements are made under oath

in a court of justice, and left uncorrected, and the court has no other

evidence upon which to base a judgment, and the contradictions are

267 Madden v. New York City R. evidence on account of his dress or
Co., (Supm. Ct. App. T.) 50 Misc. color?" Per Bunn, D. J. See also
(N. Y.) 555, 99 N. Y. Supp. 320. Newton v. Pope, 1 Cow. (N. Y.) 109,

258 u. S. V. Lee Huen, 118 Fed. Rep. quoted supra, § 69.

442, 459, per Ray, D. J. 200 Stafford v. Leamy, 34 N. Y.
260 Northern Pac. R. Co. v. Hayes, Super. Ct. 269. See also French v.

(C. C. A.) 87 Fed. Rep. 129, 132. Millard, 2 Ohio St. 44.
" Could the jury reject a witness's
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on material points, the party adducing such evidence and relying

solely thereon must necessarily fail, for the witness, however honest,

is lacking in sufficient intelligence or memory to properly inform the

court. Hence the necessity for testimony that is both truthful and

intelligent. Otherwise it cannot be satisfactory to the court. An
honest witness, who has sufficient memory to state but one fact con-

nected with an important transaction, and that fact a material one,

cannot be safely relied upon, as such weakness of memory not only

leaves the case incomplete, but throws doubt upon the accuracy of the

statement made. Such a witness may be honest, but his testimony is

not reliable. Mere error of statement, if corrected by the witness,

will not discredit him or seriously impair the weight of his testimony,

but the statement of a witness which abounds in errors would show

such a weak or confused mental condition as to justify the court in

refusing judgment based thereon, even when otherwise uncontradicted

;

and the appellate court, in the discharge of its duty, would be called

upon to reverse any decree based solely on such weak and untrust-

worthy testimony. Testimony given in court may be insufficient to

prove an alleged fact because of the mental incapacity of the witness,

as well as because of his moral obliquity. Pull weight is given the

fact that certain acts in a given transaction, or happening in former

years, impress and are retained by the memory more vividly than

others; but the legal effect of such a transaction, made up of many

acts, cannot be properly adjudicated from even a correct statement of

but one, and no court should attempt to do so. A witness who goes

back many years and describes one transaction, and confesses his in-

ability to recall any other occurring within years of that time, may
not be wholly reliable. Hence, when a party comes into court with

but one witness, and that witness attempts and purports to correctly

state an event occurring at a given time, and at a place where he

had resided for a long time, and with which place he was familiar, but

is unable to give any description of the locality, or to state any other

transaction occurring at about the same time, the court is fully justi-

fied in refusing to be satisfied that the transaction described occurred

as stated. A memory so weak and nonretentive cannot be said to

satisfy the judicial mind to a degree that compels reliance thereon.

. . . Such want of memory, whether in fact attributable to igno-

rance of the whole matter, to an unwillingness to testify, or to an in-

ability to remember, justifies the court in refusing its assent to the
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statement made, for the reasons stated, and for the further reason

that many times the court is unable to determine whether the witness

is mentally or morally unreliable. It is all-suificient, in legal contem-

plation, that the evidence is unsatisfactory and insufficient, and the

court is not called upon to determine whether the witness testifies

falsely or is mentally incapable of giving correct testimony. In

either event the result is the same— the case is not proved." ^""^

§ 127. Testimony Open to Different Constrnctions.— Where testi-

mony is susceptible of more than one construction, it is for the jury

to say how it shall be construed.^"''

§ 128. Inconsistency in Testimony or Conduct of "Witness.

—

Absolute faith may be withheld from testimony which is inconsistent

with itself ""' or contradicted by the conduct of the witness.-"'' Mr.

Justice Livingston, speaking of the testimony of an unimpeached

witness, said that " if it appears from his own showing and former

conduct, as exhibited by himself, that certain parts of his testimony

are liable to objections, the court may believe him or not, as it thinks

proper," and that the parties for whom he testified " cannot be ofllended

at the court's discrediting a story of which it is impossible that they

themselves can believe a single syllable." ^""^

§ 129. Contradiction of One of Several Concurring Witnesses.

—

Where several disinterested witnesses testify to the same facts, and

some of these witnesses are decisively impeached, there is a natural

tendency of the mind to regard the entire testimony to those facts

as seriously shaken. But this is not true; the impeachment of some

of the witnesses does not in the slightest degree impair the credibility

of the others. Thus, in an action against an insurance company for

loss of a vessel by fire it was a condition precedent to a recovery that

201 U. S. V. Lee Iluen, 118 Fed. Rep. 3, 52 N. W. Rep. 219; Crosby r. Dela-

442, 461. See also post, § 929 ct seq. w.Tre, etc., Canal Co., (Supra. Ot.

202 8ee post, § 1250. Gen. T.) 21 N. Y. Supp. S;v, Chapin
203 Gonzales v. Adone, (Tex. Civ. v. Merchants' Nat. Bank, (Supm. Ct.

App. 1900) 56 S. W. Rep. 54.'?; Gen. T.) 14 N. Y. St. Rep. 272. See

Reedcr v. Traders' Nat. Bank, 28 .also post, § 11.S9.

Wash. 139, 68 Pac. Rep. 461. soc Stokes r. Mowatt, 23 Fed. Gas.

20* Anderson V. Liljengren, 50 Minn. No. 13,481 (at p. 151),
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the plaintiff should prove the vessel was in charge of a watchman.

Several disinterested witnesses not in any way contradicted or im-

peached testified to the presence of a watchman. Other witnesses

testified likewise, but it was proved that they had signed a paper

stating that there was no watchman. The New York Court of Appeals,

holding that the jury should have been instructed to find that there

was a watchman, said :
" We think that the written statements offered

in evidence by the defendant were admissible only for the purpose

of showing prior contradictory statements made out of court by the

witnesses named, and to that extent their statements furnished ground

for the contention that those witnesses who had made the statements

were so far impeached as to leave their credibility a question for the

jury. These written statements were not, however, any evidence of

the fact of the absence of the watchman at the time of the fire. They

did not constitute even a suspicious circumstance, so that it could be

said that the case was of so suspicious a nature that the uncontra-

dicted evidence of other and disinterested witnesses must still be

submitted to the jury to pass upon the credibility of such witnesses.

Their only effect was upon the testimony of the witnesses who had

made them, and they cast a doubt on that evidence simply because

the sworn and the unsworn statements disagreed, and it was for the

jury to say whether sworn statement made in court was or was not

true. It might well be that it was, and the falsity might rest with

the unsworn document, or the explanation of the witnesses might be

taken as sufficient. This would be matter for the jury to consider.

All this, of course, is on the assumption that there was no other

evidence of the fact. The character of the other evidence, if any

existed, would not, however, be impeached or its weight lessened by

these statements. They formed not the slightest contradiction to the

evidence of [the other witnesses], nor did they constitute the least

ground for saying that the credibility of these last-named witnesses

had been in any degree assailed. If on the trial the witnesses who

made these written statements had said that there was no watchman

present when the fire broke out, or if they had given evidence of such

facts that an inference to that effect might be properly drawn from

their evidence, then, of course, there would have been evidence in

the case which affected the credibility of the other witnesses, or at

any rate contradicted them, and the case on that point would,

therefore, have to be lelt to thg jury, ^u^; thpre is npthjng of
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the kind here. Wliat was done was no more than if witnesses

had been called to swear they would not believe [the impeached

witnesses] under oath. That certainly would not affect the credi-

bility of the other witnesses who were not impeached. It was simply

one of the ways of impeaching these particular witnesses, and the

impeachment had not the slightest ei?ect upon the testimony of

those witnesses for the plaintiff who stood entirely unimpeaehed and

uncontradicted, either by witnesses or circumstances, and whose evi-

dence was plausible, natural, and probable, and not given by an

interested witness. . . . There are no facts or circumstances

proved here which bring the case within the rule permitting the credi-

bility of witnesses who were uncontradicted by any other witness to

be passed upon by the jury because of a possible contradiction from

circumstances proved in the case. None such existed here." ^°°

§ 130. Instructions Overlooking Unanimity of Material Testi-

mony. — While the jury are to judge of the weight and credibility of

evidence properly before them, the question of the tendency of evidence

to prove or disprove a particular proposition, or whether there is any

evidence in the ease tending to prove or disprove it, is one of law,

to be decided by the court, and cannot properly be referred to the jury.

And when all the evidence upon the point, on both sides, tends clearly

to prove and, if true, does prove a fact, and there is none to cast a

doubt upon it, such fact may, and generally should be, assumed as

proved; and the jury should be told that there is no evidence from
which they can find against the fact as proved. " Under such a state

of proofs," said the Supreme Court of Michigan, " a charge which, in

effect, tells the jury that it is competent for them to find either way
— for or against the existence of the fact so proved— is erroneous,

as it assumes that there is evidence in the case tending as well to dis-

prove such fact as to prove it. Such a charge tends to confuse and
mislead a jury, to induce them in their search for such evidence (which
the court has thus led them to thinly must be found soine\vhere in the

case) to give a false or fictitious effect to evidence which has no legiti-

mate bearing upon the point, as well as to encourage them to take the

law into their own hands, to determine the tendency and admissi-

200 Plyer V. German American Ins. Co., 121 N. Y. 689, 24 N. K. Rep. 929.
See also supra, § 09, and post, §§ 9S4, 1080, 1130.
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bility of evidence, and to adjust the rights of parties according to their

own ideas of what the law ought to he, instead of adhering to any

fixed and definite legal rule. This is just what the jury appears to

have done in the present case ; for while all the evidence on both sides

tended to prove beyond question every point in the plaintiff's case

necessary to establish his cause of action, and there was no evidence

of a contrary tendency, and the court correctly laid down a rule of

damages which entitled the plaintiff to the value of the seventeen

sheds, admitted to be worth forty dollars each (making six hundred

and eighty dollars), besides other damages in the case, and the court

had stated the principle of law governing the rights of the parties with

great clearness and correctness, the verdict of the jury was for three

dollars and fifty cents only. On looking carefully into this charge

as given, in connection with the requests to charge, it is not difiBcult

to see how such a result may have been brought about; for, while

the charge was evidently drawn with a view to entire iiiipatrtiality, yet

the very anxiety of the court to avoid apparent partiality, and his

extreme caution not to prejudice the case or take any questions from

the jury, seems to have led him to give a charge upon the main points

in the case which would have been eminently correct, clear, and impar-

tial if the evidence on those points had been conflicting, yet he seems

inadvertently to have overlooked the fact that this same charge, by

the very effort to make it so entirely impartial, became partial to the

defendants, and injurious to the plaintiff, when applied to evidence

which, on both sides, was all one way, and established each of those

points in favor of the plaintiff, without any evidence in the case of an

opposite tendency. Facts thus proved by the evidence introduced on

both sides are practically no more in controversy than if admitted in

open court before the jury." ^°'

§ 131. Effect of Disbelieving a Witness. — Wherever the trier of

facts is not bound by the testimony of a witness, because he is an inter-

ested party or for other reasons, there is certainly no justification for

not only refusing to believe the witness, but, without further evidence,

finding the exact contrary from his testimony.^"' Discrediting a wit-

267 Druse v. Wheeler, 26 Mich. 189, Co., 104 N. Y. App. Div. 251, 93 N.

196, per Christiancy, C. J. Y. Supp. 821; Miller v. Smith, 20 N.

288 Williams v. Van Norden Trust Y. App. Div. 507, 47 N. Y. Supp. 49;

FACTS— 18
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nesB simply blots his evidence from the case. Thus, if the testimony

of the defendant in an action for malicious prosecution, that he believed

the plaintiff guilty, is discredited, the plaintiff still has the burden of

proving that the defendant did not believe in his guilt.^""

" A party upon whom it is incumbent to prove an alleged fact cannot

call his adversary as a witness as to that fact, elicit testimony from

him to the effect that such alleged fact has no existence, and then call

upon the jury to discredit the evidence of such adversary simply

because he is interested as a party, and to base upon the assimied

falsity of his evidence an affirmative finding of the existence of such

alleged fact, without any other evidence of its existence, or from which

it may be inferred." ^'* Thus, in an action for the alleged unlawful

conversion of a promissory note made by the defendant and delivered

to the plaintiff, the trial court found that the note again came unlaw-

fully into the possession of the defendant and was by him, in collusion

with the payee, destroyed. The plaintiff called the defendant as a

witness, who testified that he knew nothing of the note, had not got

it, and never had seen it since he gave it to the payee, and did not

know what had become of it. There was no direct testimony to the

contrary. A judgment for the plaintiff was reversed on appeal.^'^

" When it is incumbent on a party to establish a fact, and the only

testimony in relation thereto contradicts it, a jury cannot capriciously

mangle the testimony so as to convert it into evidence of what it does

not prove. If the witness be deserving of credit, the fact necessary

to be shown is disproved ; and if he be not worthy of credit, there is a

defect of proof." ^''^

New York Bank Note Co. v. McKeige, 2'o Kirby v. Delaware, etc., Canal

17 N. Y. App. Div. 294, 45 N. Y. Co., 20 N. Y. App. Div. 473, 46 N. Y.

Supp. 197. See also Morgantown Supp. 777, per Herrick, J.

Second Nat. Bank v. Weston, 172 N. 2" Fordliam r. Smith, 46 N. Y.

Y. 250, 258, 64 N. E. Rep. 949; An- 683.

derson v. Beyer, 156 N. Y. 93, 50 N. 272 White r. White, 4 Dev. & B. L.

E. Rep. 976. (20 N. Car.) 401, 404, per Gaston, J.

209Siefke v. Siefke, 6 N. Y. App.

Div. 472, 39 N. Y. Supp. 601.
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143. Improbable Stories May Require Corroboration.

144. Mr. Bok's Comments on Improbable Statement.

145. Improbable Statement May Discredit Entire Testimony.

146. Improbable Testimony to Be Submitted to Jury.

147. Instructions to Juries on Improbabilities.

148. Testimony Inconsistent with Admitted or Clearly Established Facts.

149. Testimony Contrary to Natural Laws— In General.

150. " Physical Facts " Rule Sparingly Applied.

151. Course of Bullets Striking Human Body— Fact versus Theory.

152. Unaccountable Freaks of Electricity.

153. Mathematical Impossibilities.

154. Physical Facts in Case of Collision with Street Car.

155. Physical Facts in Case of Collision Between Vessels.

156. Stories of Violent Collision Without Physical Evidence Thereof.

157. Incredible Human Stature.

158. Incredible Testimony to Defect in Machine.

159. Physical Facts Proved by Demonstrative Evidence.

160. Assertion of Looking and Listening at Railroad Crossing.

161. Travels of <i Toddling Infant.

162. Statement of Impossible Privation.

163. Incredible Statement of Time Occupied in Work.

164. Incredibly Quick Comprehension of Long Document.
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§ 165. Incredible Coincidences.

166. Incredible Minuteness of Observation.

167. Concurrence of Remarkable Memories.

168. Incredible Lapse of Memory.

169. Incredible Ignorance.

170. Astonishing Credulity.

171. Acts Opposed to Common Sense— In General.

172. Improbable Stories of Acquisition and Hoarding of Money.

173. Acquisition and Hoarding of Money— Improbable Stories Believed.

174. Improbability of Improvident Business Transactions— In Greneral.

175. Improvident Business Transactions Provable.

176. Important Contracts Made Without Written Evidence Impiobable.

177. Important Oral Contracts Proved.

178. Improvident Lending and Borrowing.

179. Loan of Money Without Written Evidence Thereof.

180. Payments Without Taking Receipt.

181. Promise to Pay Money Without Consideration.

182. Improvident Release.

183. Improbable Carelessness in Executing Attested Document.

184. Improbable Abandonment of Invention,

185. Incredible Tale of Common-law Marriage.

186. Incredible Calmness in Peril.

187. Incredible Conspiracy to Defraud.

188. Incredible Taciturnity of Master Mariners.

189. Servant's Disobedience of Master's Orders.

§ 132. Far-reaching Scope of This Title. — So far as any pre-

sumption of fact has weight, it connotes a corresponding degree of

improbability in the contention that the fact is not according to the

presumption. The most familiar of these presumptions are discussed

in another chapter.^ Incredibility or improbability in respect to

correctness or incorrectness of memory, observation, or Judgment

occurs in a multitude of cases. It may be incredible that respectable

persons would conspire to commit perjury without any rational mo-

tive, or that an intelligent litigant will deliberately defeat himself by

an admission that he has no legal cause of controversy; and, indeed,

it may be said that any judicial conclusion of fact is an adjudication

that the contrary is deemed to be incredible or improbable. This

chapter is confined to a general discussion of the subject and to such

examples as are not readily or conveniently assignable to other titles

in these volumes.

I See post, chap. XII.
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§ 133. Test of i^obability^ Sir James Fitzjames Stephen's State-

iae»t,— " TJjftt probability is the guide of life is an obvious truth.

But the expression has been a commonplace for more than a century

and a half, and though there has been abundant discussion of the

nature of probability, I do not think that more can well be said on

this great subject than that a statement is probable to whatever extent

it generically resembles the common course of human conduct and of

physical nature, that it is improbable to whatever extent it involves

any deviation therefrom, and that it is impossible if it contradicts the

conceptions upon which all language and thought rest, as if it were

affirmed that a thing could be in two places at once and that twice

two could ever be more or less than four; that it is nonsense unless

it can be in some way represented to the mind so as to be the object

of thought ; but I do not know that any rules wide enough to be valu-

able have been established, unless it is in relation to special themes

or subjects of inquiry, which are of much value in measuring tlie

amount of it wliicl) ouglit to be ascribed to different propositions of

fact. A\^ho, for instance, can say how far a common proposition is

made probable by the diicct assertion of its truth by an unkno\vn

pevsoii? By what rule can any one be required to believe a person

who describes correctly the ojjerations of the electric telegraph, and

yet be justified in refusing to listen to a ghost story ? Why is a judge

required to listen with gravity to conflicting medical theories of the

cause of a death, and to state to a jury the grounds on which they

are to decide whether a man died of this disease or that, and yet to

treat with contempt the notion that he died of witchcraft, and to

reject all evidence tendered to prove it? Probably no more difficult

question can be asked, and I doubt whether there is any which, if fully

solved, would be of greater practical importance." ^

§ 134. Test of Probability— Viee-Chancellor Van Fleet's State-

ment. — " Evidence, to be believed," said Vice-Chancellor Van Fleet

of New Jersey, " must not only proceed from the mouth of a credible

witness, but it must be credible in itself— such as the common ex-

perience arid observation of mankind can approve as probable under

the circumstances. We have no test of the truth of human testimony,

2 Stephen, General View of the Criminal Law of England, pp. 192,

19?.
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except its conformity to our knowledge, observation, and experience.

Whatever is repugnant to these belongs to the miraculous, and is out-

side of judicial cognizance.'" ^

§ 135. Improbabilities Distinguished from Impossibilities— Sir

John NichoU's Statement. — "A case how unlikely and suspicious

soever, in itself, may be irresistibly proved by the force of testimony,"

said Sir John Nicholl. " Evidence may be such as to substantiate a

transaction, however improbable; for it may be such that the false-

hood of the evidence would be still more improbable than the fact

which it seeks to establish." * In another case the same eminent Judge

said :
" It seems hardly possible, on the mere improbability of a state-

ment, to discredit the evidence of a witness of good general character,

deposing firmly and solemnly ; there must be something amounting to

incredibility, something incapable of explanation— not merely that it

was improbable that under such circumstances persons in general would

have so acted ; that is matter of opinion. Different persons act differ-

ently in similar circumstances." ^

§ 136. Improbabilities Are Provable.— " An improbable fact

properly verified is not to be rejected because of such improbability,"

said Judge Cochran, speaking for the United States Circuit Court of

Appeals.''

" We are not to reject conclusions from evidence from mere im-

pressions of improbability," said United States District Judge Davis.'

" Improbability must give way to facts," said Sir Herbert Jenner.'

" No judge or juror is justified in disregarding positive testimony,

especially when uncontradicted, because it seems to him, on the whole,

rather improbable," said Chancellor Zabriskie of New Jersey.^

" Where the improbability arises from the facts not being in accord-

ance with those we have previously known and believed," said Vice-

3 Daggers v. Van Dyek, 37 N. J. Eq. o Buser r. Novelty Tufting Mach.

130, 132. See also Vreeland v. Vree- Co., (C. C. A.) 151 Fed. Rep. 478,

land, 48 N. J. Eq. 56, 21 Atl. Rep. 491.

627. I Johnson v. The Anne, 13 Fed. Cas.

i Saph V. Atkinson, 1 Add. Ecc. 162, No. 7,370 (at p. 720).

182. sWalcott r. Ochterlony, I Curt.

Whish V. Hesse, 3 Hag. Ecc. 659, Ecc. 580, 588.

706. Merchant's Nat. Bank v. Northrup,
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Chancellor Proudfoot of OEtario, " it were presumptuous to discredit

them, making one's own knowledge and observation the exclusive

standard of probability. But in such cases we require much more

cogent evidence than for those statements that do accord -with our

previous knowledge." ^° " We know that there are happenings ex

ceedingly strange and apparently against all our preconceived ideas

of their possibility." " " It is true, in human experience, that almost

all things are possible." ^^ " The improbable, however, is not always

the untrue." ^' " The most improbable things are sometimes tru:,

and the most probable things sometimes don't happen." ^* " That the

improbable and unlooked-for do sometimes occur is common experi-

ence." ^^ " The unlikely often happens." '" " Human experience

teaches that the unexpected and untho ight-of of^ in happens." "
"

' The unexpected always happens ' is a common proverb, and ' the

things which are impossible with men are possible with God' is an

utterance of one possessed of greater than human wisdom." ^*

When Joseph's brethren returned to their father and told him

Joseph was yet alive and governor over all the land of Egypt, " Jacob's

heait fainted, for he believed them not." ^^

§ 137. Requirement of Improbability " on the Evidence."— It

is an undoubtedly sound rule that abstract improbability does not

alone justify disbelief in the positive testimony of credible witnesses,""

and that the improbability which authorizes the trier of facts to

withhold belief must be found somewhere in the evidence in the very

22 N. J. Eq. 58, 60. See also ante, i^ Berger v. Chicago, etc., R. Co., 97

§ 92 et seq., and infra, §§ 149, 150, Mo. App. 127, 71 S. W. Rep. 102, 104,

169, 170, 172, 175. per Broaddus, J.

10 Armstrong v. Gage, 25 Grant Ch. lo Sutcliffe v. Iowa State Traveling

(U. C.) 1, 37. See also ante, § 32. Men's Assoc, 119 Iowa 220, 93 N. W.
"HighfiU V. Missouri Pac. R. Co., Rep. 90, 93, per Ladd, J.

93 Mo. App. 219, 223, per Broaddus, J. i' Olsen v. Montana Ore Purchasing

12 Shop;, rd V. Lewiston, etc., St. R. Co., (Mont. 1907) 89 Pac. Rep. 731,

Co., 101 M'-. 591, 65 Atl. Rep. 20, per Smith, J.

per Savage, J. ^^ Baltimore, etc., R. Co. v. Stanley,

13 Cooper V. Bockett, 4 Moo. P. C. 54 111. App. 215, 219, per Shepard,

419, 439, per Knight Bruce, V. C. P. J.

" Snyder v. Mutual L. Ins. Co., 22 is Gen. xlv. 26.

Fed. Cas. No. 13,154, per Cadwala- 20 Ante, § 93, and supra, §§ 135,

der, J. 136.
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case in hand.^^ How is it, then, that courts so frequently declare,''^

for instance, that " the inherent improbability of the story is suffi-

cient to negative the testimony of any number of witnesses," ^' or that

" the r^ross improbability of an alleged occurrence outweighs and

overcomes the aflSrmative testimony of many witnesses " ? ^* We think

it ^l'ill be found upon close examination that the rule was not violated

in 'hose cases even if the rejected testimony was that of the only

witness who testified. A witness may make a statement which is not

only abstractly improbable, but also improbable in view of other facts

related by himself, and in many very interesting eases such testimony,

without a particle of extraneous contradieti^, has justly failed to

enforce conviction of its truth.

We are told by the autho of " Ivanhoe " that when Ivanhoe in the

garb of a palmer was entertained with several other travelers one

night at Eotherwood, his father's house, Eowena in private conversa-

tion with him inquired for news of Ivanhoe and yet failed t(. recognize

him who had been her companion from childhood until a few years

before. We may say that this is abstractly improbable, but neverthe-

less provable ^^ and not to be rejected merely because it is impr :'bable.

But we are told that when, a few days later at the tournament, Ivan-

hoe's helmet was removed, he was instantly recognized by Eowena and

Cedric. In our opinion this circumstance makes the nonrecognition

at Eotherwood improbable on the evidence, and would relieve a trier

of facts from an absolute obligation to believe it upon any amemit of

testimony,-"

On the other hand, take the case where Chief Justice Paxson of

Pennsylvania said " it is incredible, if there was a contract for wages,"

that a young woman remained with her grandfather for nine years

and never demanded nor received a dollar from him, although she

was obliged at one time to apply to lier fatlier for money.^' It is

difficult to perceive how this conclusion, Ijaldly stated ns it is, can be

reconciled with the deliberate and emphatic utterances of celebrated

21 Ante, § 93. Target Co., 97 Fed. Rep. 44, 72, per
2^ Ante, .§,§ 92, 93. Bradford, D. J.

23 Dodge !'. Post, 76 Fed. Rep. 807, 26 See supra., §§ 135, 136.

810, per Sage, D. J., citing The Tele- =6 See also cmte, § 93.

phone Oases, 126 U. S. 1. 27 B.uliite's Appaail, 126 Pa. St.
2* Cleveland Target Co. v. Empire 404, 17 Atl. Rep. 617.
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judges, sucJi as Sir John Nicholl and ottiers, whom we have already

quoted.^* True, in the Pennsylvania, case, the existence of a contract

was improbable in view of the facts siated. But we are here discuss-

ing the status of an improbability, and it is a petitio principii to say

that the facts necessarily stated in order to construct an improbability

at the same time destroy the fabric. It will be observed that the case

put from " Ivanhoe " started with an improbability, and this was

attacked by an entirely independent fact inconsistent with it; but in

the Pennsylvania case the statement of the improbability eonsumed

all the available facts before the court. Very likely Chief Justice

Paxson was influenced by considerations not mentioned in our descrip-

tion of the case.

If it is insisted that positive testimony is to be rejected by reason of

its improbability in view of collateral facts, these facts should be

clearly established.^" But, after all, when a story is found " so utterly

incredible that the court must have the faith of ten men to believe it,"

as Lord Stowell expressed himself,'"' " so inherently improbable that,

if it were before a jury on the same evidence, it would require a

well-seasoned and rather laardy advocate to ask twelve men to believe

it;"^^ so ini]irobable that, "if a dying martyr said it with Ids last

breath, it would stagger credulity," ^- and that " were the witness not

under oath, it would be difficult to believe him to be serious in telling

this absurd story," ^^ triers of facts do not like to have tlieir judg-

ments mocked by such testimony, and will generally discover, as

appears in numerous examples in this chapter, a valid excuse for

declining to make themselves prodigies of credulity.

§ 138. Imputation of Perjury to Be Avoided.— Witnesses of un-

impeached credit are not to be subjected to an imputation of perjury

§§ 135, 136. fense of Arthur Thistlewood, 3^ How.
20 See Veglite v. Earitan Water St. Tr. 876. " As imposaibie as it

Power Co., 19 N. J. Eq. 142, 150. would be for a muley cow to climb

'» The Rising Sun, 2 C. Rob. 104, a tree and have a ca;W in a crow's

107. nest." The foregoing quotation is a

SI Dick V. Ireland, 130 Pa. St. 299, passage from an alleged newspaper

319, 18 Atl. Rej). 735, per Mitchell, J. libel, which is quoted in Evening Post
" This is pressing our credulity very Co. v. Richardson, 113 Ky. 645, 68 S.

hard." Boylan v. Meeker, 28 N. J. W. Rep. 665.

L. 274, 427. 33 Robinson v. -Gould, 26 iowa 89,

»2 Speech of Mr. Adolphus in de- 92, per Dillon, C. 3.
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upon the mere improbability of their testimony.'* Judge Whelpley

of the New Jersey Supreme Court said that " witnesses should not be

convicted of perjury by showing that their testimony is in a high

degree improbable. Hume did not disprove the miracles of the New

Testament," he continued, " by showing that the positive testimony

in their favor was in the highest degree improbable. The testimony of

four concurring witnesses unimpeached, of good character, having no

interest in the case, ought not to be disregarded upon proof of the

simple improbability of their story." '^

§ 139. Degree and Character of Proof of Improbabilities.— We
have elsewhere noted the obvious necessity of producing more cogent

evidence to establish improbabilities than probabilities.'"' In the

numerous classes of cases where courts are accustomed to require clear

and strong proof, or proof beyond a reasonable doubt,'' positive im-

probability in a contention of the party who has the burden of proof

will almost certainly defeat him.'' Alleged newly discovered evidence

3< The Joseph Harvey, I C. Rob.

306, 311, per Sir William Scott (Lord

Stowell ) . See also New Process

Fermentation Co. v. Koch, 21 Fed.

Rep. 580, 585; Saunders v. Davies, 1

Add. Ecc. 291, 295; Freehold First

Nat. Bank v. Irons, 28 N. J. Eq. 43,

49, and post, §§ 1060, 1047.

The express testimony of a credible

witness would not ordinarily be im-

peached by a mere opinion that the

fact stated is likely or unlikely. See

Cook V. State, 24 N. J. L. 843, 852,

and see, generally, post, § 1236.

The court is not at liberty to re-

fuse credit to positive testimony

merely because a theory or deduction

based on a single fact makes it diffi-

cult to believe the testimony is true.

Demarest v. Hardham, 34 N. J. Eq.

469, 477.

so Boylan v. Meeker, 28 N. J. L.

274, 302. See also Matter of Van-

derveer, 20 N. J. Eq. 463, 471.

8» Ante, §§ 31, 32.

" The pious Catholic tells us that

he cannot resist the evidence for the

liquefaction of the blood of St.

Januarius; that is, any number of

witnesses can be brought to declare

they have seen it. If the smallest

civil action in an English court of

justice turned on the liquefying of

blood under similar circumstances,

and a thousand witnesses swore they

had seen it, the evidence would go

for nothing, unless the substance

called blood had been examined and

analyzed by competent chemists, and

the process repeated in the presence

of trained observers." Froude, Lives

of the Saints.

3' See ante, §§ 44 et seq., 55-57, 59.

38 See, for example, Willett v.

Fister, 18 Wall. (U. S.) 91, 98;

Electrical Accumulator Co. v. Julien

Electric Co., 38 Fed. Rep. 117, 127;

Howe I'. Underwood, 1 Fish. Pat. Cas.

160, 12 Fed. Cas. No. 6,775 (at p.

682); Cosnahan v. Grice, 15 Moo. P.
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of a highly improbable character will hardly warrant the granting of a

new trial. Indeed, the court may regard it as " newly invented, not

newly discovered." "" Slight improbability is usually fatal to testi-

mony which is otherwise essentially feeble. Thus, "testimony as to

declarations of a deceased person should undoubtedly be disregarded

upon the least conflict with the probabilities of the ease." *"

" Where an act sets out with great improbability on the face of it,

the court is bound to look very carefully at the account given by the

witnesses who were present at the transaction." Are the witnesses

biased or of bad character? Are they consistent with themselves and

each other? Have they been consistent in the declarations they have

made and the accounts they have given at various times upon the

subject ?
*^

In a case where a witness told a very improbable story. Chancellor

Zabriskie pointed out that the history of the witness " does not much
commend him," that he had been engaged in several occupations, had

been confined in jail— " for what does not appear "— and was a

brother of a partner of the party for whom he testified. " There is

nothing in all this directly against his credibility or veracity, yet this

liistory fails to indicate a person of that high-toned character whose

testimony will sometimes induce or compel belief of things very

improbable in themselves." "

Where the demeanor of a witness is distinctly different from that

C. 215, 227; Clarke v. Joselin, 16 50 N. Y. Supp. 1025; In re Schiehl,

Ont. 68, 78; Gardner v. Weston, 18 179 Pa. St. 308, 36 Atl. Rep. 181;

Iowa 533, 535; Beard v. Hubble, 9 Barhite's Appeal, 126 Pa. St. 404, 17

Gill (Md.) 420, 428; Moore v. Smith, Atl. Rep. 617.

103 Mich. 387, 61 N. W. Rep. 538; 30 Greenleaf v. Grounder, 84 Me.

Taylor v. Coriell, 66 N. J. Eq. 262, 57 50, 24 Atl. Rep. 461. See also 14

Atl. Rep. 810; Snyder v. Harris, 61 Encyc. of PI. and Pr. 795, note 3.

N. J. Eq. 480, 48 Atl. Rep. 329; ^o Matter of Burtis, (Surrogate

Vreeland v. Vreeland, 48 N. J. Eq. Ct.) 43 Misc. (N. Y.) 437, 89 N. Y.

56, 21 Atl. Rep. 627; Hawralty v. Supp. 441, 457, per Woodin, Surro-

Warren, 18 N. J. Eq. 124, 127; Staf- gate. See further as to the compara-

ford V. Brown, 104 N. Y. Supp. 801, tively slight weight of such testimony,

803; Conlon v. Mission of Immaculate post, § 1150.

Virgin, etc., (Supm. Ct. Spec. T.) 39 ^i Panton v. Williams, 2 Curt. Ecc.

Misc. (N. Y.) 215, 79 N. Y. Supp. 530, 579, per Sir Herbert Jenner.

406; Sternback v. Friedman, (Supm. 42 Derby v. Derby, 21 N. J. Eq. 36,

Ct. Spec. T.) 23 Misc. (N. Y.) 173, at p. 55.
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of a witness who would be likely to iovent a peculiar tale, he may

perhaps relate an apparently ridiculous story without causing the

court to doubt its t.rwth,*-^

§ 140. Improbable Testimony by Cpntradicted Witaesses, ^^
'"' Where the evidence is conflicting, the extreme improbability of the

fact alleged must be decisive of tlig controversy," said Chancellor Green

of Few Jersey.** And improbable statements are not usually believed

a? against contrary testimony not manifestly of an impure quality.*^

Testimony of an interested party may be so improbable that if directly

contradicted by others the court may be jn-stified in directing a

verdict against him.*"

In a New Jersey case Vice-Chancellor Van Fleet, speaking of wit-

nesses for a defendant who had testified to their recollection of certain

natural features in the remote past, said :
" They are all persons of

such cliaraetev and standing as entitles their testimony to full consid-

eration. But the •\'ital fact, as they state it, appears to me to be

so improbable that their e\idence, especially when contrasted with

that produced by the complainants, must be rejected as incredible." *'

43SroiU» V. TebliiU, L. R. I P. & Eees v. Wiltraek, <3 Grant Ch. (U.

D. 398, 429. As to inferences from C.) 418, 421; Owen v. James, 4

deportment of witnesses, see post, § North-west Ter. 174, 176; Proudfoot

991 et scq. v. Wightman, 78 111. 553, 557; Bon-
*4 Brewer v. Wilson, 17 N. J. Eq. nell v. Wilder, G7 111. 327, 330;

160, 184. See also The Bay State, Gaines's Succession, 38 La. Ann. 12S,

153 Fed. Rep. 973, 970. Great una- 131; Matter of Gaines, 84 Hun (N.

nimity of testimony is necessary in y.) 520, 32 N. Y. Supp. 308; Barnett

order to overcome a great improba- v. Nally, (Md. 1886) 6 AtJ. Kep.

bility. Tlie Esquimalt and Nanaimo 535; Hall r. Hall, (N. J. 1902) 53

R. Co. r. The Ship Cutch, 3 Caji. Atl. Rep. 455, 458; Stii-fol r. Stiefel,

Exch. 362, 367. (N. J. 1896) .35 AU. Rep. 287: Woi-
15 Among nuraorons cases see The ga-nd t\ Weigand, 41 N. .1. Eq. 202,

Ship Invincible, 3 Sawy. ,(U. S.) 176, 3 Atl. Rep. 699, 701; Larrison r. Lar-

13 Fed. Gas. No. 7,056 (at p. 83); ri.son, 20 N. ,T. Eq. 100, 101; Matter
The Pacific, I>eady (U. S.) 17, 21 of Buoha.n, (Surrogate Ct.) 10 Misc.

Fed, Gas. No. 12,044 (at p. 1042) j
N. Y. 204, 38 N. Y. Supp. 1124, 1130;

The Steam Ferry-boat Warren, 2 Ben. Rice's Estate, 173 Pa. St. 298, 33 Atl.

(U. S.) 4«8, 29 Fed. Gas. No. 17,1&2; Rep. 1100.

The Weijona, 8 Blatchf. (U. S.) 499, *o Thompson v. Pioneer-Press Ce„
29 Fad,. Caa. No. 17,411; Walsh r. 37 Minn. 285, 33 N. W. Rep. 856.

Rogers, 13 How. (U. S.) 283, 2SG; *'' New Jersey Ziuc, etc., Co. t). Mor-
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In another ease, where a witness's testimony was inconsistent with

probabilities and directly in conflict with the testimony of all the

other witnesses on the same point, the court said :
" I do not mean to

disparage or speak -unkindly of the witness; his statements may be

strictly true; bnt the circumstances are such that I cannot accept

them." "

§ 141. Improbable Testimony Contradicted by Circumstances.—
A witness may be contradicted by circumstances as effectually as by

direct testimony; that is, in the sense that testimony thus opposed

is not within the rule requiring that uncontradicted testimony shall

be believed.'"' " The circumstances of a case may be such as to make

it utterly incredible, although there are confident attestations in sup-

port of it," said Lord Stowell.°° Probabilities derived from the entire

evidence are always to be considered."^

In a case of conviction for murdering a woman by cutting her

throat with a razor, the court said :
" The theory that the killing

was the result of an accident, occasioned by the defendant supposing

that he was drawing the back of the razor across the throat of his

victim, was so utterly preposterous that there could be no rational

ejipectation that any jury of sensible men would give it the least

consideration," said the Pennsylvania Supreme Court. '^^ " That a

man from any cause, desirous of concealing himself from his relatives,

should retain his family name and seek to effect that object by

changing his Christian name only, we think is hardly credible," said

Mr. Justice Hunt.''^

§ 142. Numerical Equality or Preponderance of Witnesses Testi-

fying to Improbabilities. — The following is an extract from instruc-

tions given to a jury in a case in Pennsylvania :
" Suppose that a

small child should tell you that he saw a large wolf run away with

an unusually small lamb. As against this, ten adults testified that

lis Canal, etc., Co., (N. J. 1888) 15 so The Argo, 1 C. Eob. 158, 159.

Atl. Rep. 227, 235. si Ante, §§ 29, 30.

<8 Fleichman v. The Steamer John t>2 Com. v. Van Horn, 188 Pa. St.

P. Best, 14 Phila. (Pa.) 527, 37 Leg. 143, 41 Atl. Rep. 469, per Green, J.

Int. (Pa.) 18, 9 Fed. Gas. No. 4,861 ss Jlafdy v. Harbin, 154 U. S. 598,

(at p. 261), per Butler, D. J. at p. 601, 14 U. S. Sup. Ct. Rep.

i« See ante, § 92 et seq. .1172.
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this was not the case at all, but that the real fact was that this very

small lamb was actually running away with the large wolf. It would

not take a jury very long to determine where the truth lies, notwith-

standing ten against one." '^^

An instruction that if the witnesses were of equal credibility and had

equal means of knowing the facts, the preponderance of evidence

would be determined by the greater number,'^ was pronounced erro-

neous because it left out of view the reasonableness of the respective

conflicting statements. " It is very plain that if an equal number of

witnesses of equal credibility should testify in conflict," said the court,

" their evidence would not be in equipoise if the statements of one

side were more in accord with reason than those of the other.'* So,

if two witnesses were to contradict three, all of equal credibility, we

would be guided, in resting our faith, by reason, and would adopt the

statement of the smaller number if it were more reasonable than the

evidence of the others." '^

§ 143. Improbable Stories May Require Corroboration.— "The
story seems to me so improbable that it should require strong corrobo-

ration to induce belief," said a federal judge in a case before him.^'

Uncorroborated improbable statements of a complainant were held in-

.^ufficient to justify the interference by injunction with another's

rights."^ But those were chancery cases, and it would be imsafe to

instruct a jury that the testimony of a single credible but uncorrobo-

rated witness may be disbelieved solely because of its mei'e iniproba-

bility.o"

An improbable story coming from a witness of Imown bad character

and uncorroborated is entitled to no weight ; "' or, at least, slight

circumstances in the opposite scale may be sufficient to balance it.''^ It

154 Evans v. Philadelphia Bourse, oo Fowler ;'. Roe, 11 N. J. Eq. 367,

215 Pa. St. 052, 64 Atl. Rep. 463. 368, per ChaiicoUor Williamson.
iss See ante, § 64. oo See ante, § 93, and Eiismann v.

5" See also Daggers v. Van Dyck, Immel, .'iO Wis. 240, 18 N. W. Rep.
37 N. J. Eq. 130, 132. 182.

67 Whitaker r. Parker, 42 Iowa «i Atherton r. British America
585, 588, per Beck, ,T. Assiir. Co., 91 Mo, 289, 39 Atl. Rep.

OS Smith r. Davis, 34 Fed. Rop, 783, 1006,

784, per Blodgett, J. See also infra, 02 Boylan v. Meeker, 28 N. J. L.

§§ 174, 179. 274, 333.
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is hardly possible for a witness to win credence for his uncorroborated

improbable testimony when he belongs to a class whose unsupported

statements are not usually acceptable, such as private detectives "^ or

alleged paramours in divorce cases whom the evidence subjects to grave

suspicion."* It was in a case where the personal character of the

witness made him an object of extreme suspicion that Viee-Chancellor

Van Fleet of New Jersey said: "A witness is not entitled to credit

whose testimony is inconsistent with the common principles by which

the conduct of mankind is naturally governed." "^

On the other hand, superior credibility of a witness may be insuffi-

cient to give preponderance to his testimony to improbabilities. Thus,

we find in an opinion of Judge Taft, speaking for the Circuit Court

of Appeals :
" As stated by the learned judge in the court below,

when there is an issue of veracity between the two men, Carson's

unsupported statement is entitled to the greater weight; but when

we find inherent improbability in Carson's story, and every circum-

stance supporting Ankeney's, we must believe Ankeney." "'

§ 144. Mr. Bok's Comments on Improbable Statement.— In 1906

a great deal of discussion was caused by a letter in the New York Sun
wherein the writer charged that the readers on magazine staffs were

incompetent and ignorant, and stated that he had copied a story by

Tiudyard Kipling and sent it to half a dozen or more of the best

magazines, all of which had returned it, but without detection of the

imposture. Months afterwards, Mr. Edward Bok, editor of the

Ladies' Home Journal, in an interview published in the Sun," said:

" I remember that letter to the Sun about the Rudyard Kipling story.

On the face of it, it appears most unlikely. I should like to see proof

of the statements it contained. Of course no reader or set of readers

can be specialists in the writings of every English author, but it seems

improbable that so many of them could be deceived in the case of so

recent and well-known an author as Kipling. Possibly some of those

editors recognized the story and didn't think it worth while to offer

63 See post, §§ 10,3G, 1037. Co., 36 N. J. Eq. 188, 194. See also

«-i See Steffens v. Stoffens, 16 Daly Cobb v. Battle, 34 Ga. 458, 481.

(N. Y.) 363, 11 N. Y. Supp. 424, oo Bohl v. Carson, 63 Fed. Rep. 26,

and index to this work, d. v. Adultery. 32, 22 U. S. App. 493, per Taft, C. J.

on JSarle v. Norfolk, etc.. Hosiery «^ The Sun, Saturday, Jan. 26, 1907,
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a rebuke." Mr. Bok's instinctive desire for corroborating evidence

represents the mood of the judicial mind when improbable stories are

related by witnesses in legal proceedings.

§ 145, Improbable Statement May Discredit Entire Testimony. —
Statements of a witness may be so incredible as to cast discredit upon

all his testimony "' in accordance with the maxim falsus in uno, falsus

in omnibus.^^ In a case of a will contest, where the will was rejected

because the testator was unduly influenced by his wife, she testified that

the generous bequest to her was made on his own initiative. " I am
unable to believe that it would have been possible for him, in his

weak and dependent state," said Vice-Chancellor Van Fleet, "to

have withheld all knowledge of it from his wife until he was ready to

execute it, and the fact that she solemnly declares that he did, intro-

duces a circumstance in support of her claim so unnatural and im-

probable as to shock credulity and to cast deep distrust upon her

whole case." "

In some instances, however, experienced judges have come to the

conclusion, under the circumstances of the particular case, that an

admixture of improbability in the testimony of a witness positively

enhanced his credit. These cases are set forth in another section.'^

§ 146. Improbable Testimony to Be Submitted to Jury. — Even

if the testimony of a witness is unreasonable and improbable, it does

not follow, as matter of law, that it shall be disbelieved." " However

improbable the testimony of a witness may appear, who testifies to a

fact not in itself impossible in the ordinary course of events, the

credibility, force, and effect of such testimony are for the jury." "

08 Horton V. Handvil, 41 N. J. Eq. ?= Rosa v. State, 74 Ala. 532, 537,

57, 3 Atl. Rep. 72, 75. See also The per Stone, J.

Steamship Pereire, 8 Ben. (U. S.) '^ Hastings j). Brooklyn L. Ins. Co.,

301, 306, 19 Fed. Cas. No. 10,979 (at 138 N. Y. 479, 34 N. E. Rep. 289,

p. 226) ; Insurance Co. v. Nelson, 103 quoted Avith approval by Hardin, P.

U. S. 544, 549. J., in Hudson v. Rome, etc., R. Co.,

00 See post, § 1073 et aeq. 73 Hun (N. Y.) 467, 26 N. Y. Supp.
70Haydock v. Haydock, 33 N. J. 386, 390. See also Atlanta R., etc.,

Eq. 494, 499, affirmed 34 N. J. Eq. Co. v. Monk, 118 Ga. 449, 45 S. E.

670. Rep. 494; ITemmons v. Nelson, 138

71 See post, § 1061, N. Y. 517, 529, 34 N. E. Rep. 342.
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Where the determination of an issue of fact depends upon the

credibility of witnesses, and where a jury would be justified in coming

to a conclusion either way as credence may be given to the witnesses

upon the one side or the other, it is the duty of the court to submit such

an issue to the jury, however firmly convinced the presiding judge may
be that there is no doubt as to where the truth lies. And even where

the surrounding circumstances merely make the story of a witness

improbable, it is still the right of the litigant to have the issue thereby

raised submitted to the tribunal created by the constitution and the

laws for the determination of such questions.'* But this cannot be

60 when the undisputed circumstances show that the story told by a

witness upon a material issue cannot by any possibility be true, or

when the testimony of a witness, necessarily relied on, is inherently

impossible.'"

§ 147. Instructions to Juries on Improbabilities. — Under the

common-law practice, which obtains in the federal courts and many of

the state courts, the judge may express his opinion as to the weight or

effect of evidence or the credibility of witnesses.'" In those juris-

dictions, if the testimony greatly taxes the credulity of the judge, he

can say so, or, if he totally disbelieves it, he may announce that fact,

leaving the jury free to believe it or not."

§ 148. Testimony Inconsistent with Admitted or Clearly Estab-

lished Tacts. — Testimony which is irreconcilable with admitted or

well-established facts in a case must be rejected as incredible, even

though it does not categorically contradict the testimony to those

facts.'^ For instance, in a collision case between vessels all testimony

to courses, bearings, distances, speed, or other circumstances concern-

ing the movements of the vessels, can have no weight whatever where it

is demonstrably impossible that the collision could have occurred if the

testimony were assumed to be true.'"

"Blumenthal v. Boston, etc., R. "Post ». U. S., (C. C. A.) 135

Co., 97 Me. 255, 260, 54 Atl. Rep. Fed. Rep. 1, II. See further, as to

747, per Wiswell, C. J. instructions, supra, § 142.

"i Blumenthal v. Boston, etc., R. 's Chamberlain v. Ward, 21 How.

Co., 97 Me. 255, 54 Atl. Rep. 747, per (U. S.) 548, 561. See ante, § 7 e(

Wiswell, C. J. seq.

70 11 Encyc. of PI. and Pr. 91 e* '» See ante, § 8.

teq.

FACTS— 18
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§ 149. Testimony Contrary to Natural Laws— In General.—
There are well-settled and accepted natural laws, a recognition of

which is justified by the long experience of men, the knowledge of

everyday life, as well as by the studies and experiments of ages. Of

these the courts take cognizance— the laws of gravitation, cohesion,

of optics, the phenomena of electricity, etc. Testimony which is

directly contrary and in opposition to such laws should be ignored

even without contradiction.^" It was claimed that a woman entering

a street ear, and facing forward in the direction the car was about to

proceed, was thrown violently forward onto her knees by the sudden

starting of the car, and then thrown lachtuards onto her back by the

sudden stopping of the car. The court was unable to see how she

could fall twice " in apparent violation of well-known and established

physical laws." *^ A verdict against a railroad company was set aside

b}' the New York Appellate Division as against the weight of evidence

partly because the jury must have believed that a man's body was

moved several feet to the north on being struck by the locomotive of a

train moving south. '^ Where a woman who was picked up from the

fender of a trolley ear testified that she was pushed from a step of

the car into the fender, " common knowledge of the construction of

80 U. S. V. Post, 128 Fed. Rep. 953, day of the winter,' ' with snow on the

954, per Locke. D. J. See also ground,' ' in a room without fire,'

Waters-Pierce Oil Co. v. Knisel, where there has been only a, single

(Ark. 1906) 96 S. W. Rep. 342; Fill- coitus, seated in the lap of her

son «7. Maine Cent. R. Co., (Me. 1907) ravisher or seducer, with her back

67 Atl. Rep. 407. to him; we repeat, that while such
" The English law anciently held an instance may be barely within the

that pregnancy could not follow rape, bounds of possibility, it is exoeed-

and that, therefore, its presence He- ingly improbable to say the least of

stroyed the validity of the aocusa- it; certainly no such case is reported

tion. But Hawkins, Hale, and East in the Causes C('ldl)res, or related by
held that such is not the law, because any writer on medical jurisprudence."

the opinion in which it was founded Per Lumpkin, J., in Smith v. State,

was false in fact, and that impreg- 23 Ga. 297.

nation may take place where there si Bollinger r. Interurban St. R.

is great repugnancy on the part of Co., (Supm. Ct. App. T.) 50 Misc.
the female, amounting even to a vir- (N. Y.) 293, 294, 98 N. Y. Supp. 641,
tuous recoil or a sense of honor at 042.

the time. . . . Still we apprehend 82 Meinrenken v. New York Cent.,

the case is rare where a virgin has etc., R. Co., 81 N. Y. App. Div. 132,

been begotten with child, ' the coldest 80 N. Y. Supp. 1074.
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the ordinary trolley ear renders that assertion incredible," eaid the

court.*'

" It is in the face of reason to say that a hook that had held up

from five thousand to seven thousand pounds, and had not been used

einee, would give way under a weight of 4,300, and the uncorroborated

cssertion of a witness to that effect might with propriety be rejected

by a jury." **

It is clear that a fire which was observed in the grass at a specified

place adjoining a railroad right of way could not have originated a

quarter of a mile distant if the intervening space showed no traces

whatever of fire.*°

§ 150. " Physical Facts " Rule Sparingly Applied. — " Science

has not yet drawn, and probably never will draw, a continuous and

permanent line between the possible and impossible, the knowable

and unknowable. Such line may appear to be drawn in one decade,

but it is removed in the next, and encroaches on what was the domain

of the impossible and unknowable. Advance in the use of electricity,

and experiments in telepathy, hypnotism, and clairvoyance, warn us

against dogmatism." ^^ It was well said by Judge Johnson of the

Missouri Court of Appeals :
" So frequently do unlooked-for results

attend the meeting of interacting forces, that courts, in such cases,

should not indulge in arbitrary deductions from physical law and

fact, except when they appear to be so clear and irrefutable that no

room is left for the entertainment, by reasonable minds, of any

other." *' In a Texas case the court said :
" While it is true there is

testimony in the record tending to show that it would have been

physically impossible for the car, constructed as the witnesses testify

83 Hansen v. New Jersey St. R. Co., wind, to reach on toward the more in-

(N. J. 1899) 43 Atl. Rep. 663. flammable material," and perhaps not

84 El Paso Foundry, etc., Co. v. consume everything in its path.

De Guereque, (Tex. Civ. App. 1907) so Post v. U. S., (C. C. A.) 135

101 S. W. Rep. 814. Fed. Rep. 1, II, per Shelby, C. J.

85 Central Vermont R. Co. v. La s^ Lang v. Missouri Pac. R. Co.,

Cie. d'Assurance, etc., 2 Quebec Q. B. 115 Mo. App. 489, 497, 91 S. W. Rep.

450, 459. See also Swenson v. Erland- 1012, quoted in Rattan v. Central

son, 86 Minn. 263, 90 N. W. Rep. 534, Electric R. Co., 120 Mo. App. 270,

where, however, a dissenting opinion 278, 96 S. W. Rep. 735. See also

suggests that " it would be most nat- Highfill v. Missouri Pae. R. Co., 93

ural for the fire, pushed on by the Mo. App. 219, 223,
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it was, to have swayed or oscillated over far enough to have struck

the injured party if he was at the time outside of the limit to which

the car would have extended in case the track was in good condition,

still there is evidence tending to show that as a fact it actually did so,

and that the injury was thus caused. This is an illustration of what

we sometimes meet with in actual life, when the unaccountable

occurs." ^^ An appellate court will not set aside a verdict based on

the testimony of witnesses which can reasonably be reconciled with

the physical facts, notwithstanding the court may believe the weight

of the physical evidence opposes that given by the witnesses.^"

A plaintiff testified that he was crossing the street and just leaving

the track on which an electric car was running at the time it struck

him. He was thrown into the fender, and the company contended

that he must, therefore, have been near the centre of the track when

he was struck. But it was held to be a question for the jury. " No
accurate law of physics can be invoked to determine just how a body

ought to fall or will fall when struck under such circumstances,"

said the court. " There is the action of the car, the life and movement

of the person, and very strange results may and do flow from the

operation of both forces. They are not to be accounted for upon any

rule which might find application to an inanimate body." '"' A
plaintiff's uncontradicted testimony that while walking on a side-

walk he placed one foot on the farther side of a coal-hole cover, which

tipped up the near side and tripped his other foot, whereby he fell on

the cover itself and broke his kneecap, was not so improbable as to

justify its rejection. "A person does not necessarily fall forward

full length, and there was nothing inherently impossible in the plain-

tiff's account," said the court."^ It is not impossible that a car striking

a wagon crossing the track should throw the wagon to one side and

a man standing on the back end of it to the other side."- " There is

very little room for argument upon a proposition involving what may

88 Missouri, etc., R. Co. v. Brown, oo Hoyt v. Metropolitan St. R. Co.,

(Tex. Civ. App. 1907) 101 S. W. Rep. 73 N. Y. App. Div. 249, 251, 76 N.

464, per Eidson, J. Y. Supp. 832, per Hatch, J.

89 Stafford v. Adams, 113 Mo. App. fi Chicago v. Jarvis, 226 111. 614,

717, 88 S. W. Rep. 1130. See also 80 N. E. Rop. 1079.

Illinois Cent. R. Co. «. Crockett, (Ky. "2 Lang v. Missouri Pac. R. Co.,

1904) 79 S. W, Rep. 235, and infra, 115 Mo. App. 489, 91 S. W. Rep.

§ 152. 1012,
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or may not have happened to the body of a man struck by the front

of a rapidly moving locomotive, between the place where it was run

against and the spot where it was subsequently foimd," said the court,

in holding it to be entirely possible that the body might be carried a

long way without falling ofE.°^

§ 151. Course of Bullets Striking Human Body— Tact versus

Theory. — The course of bullets striking the human body is frequently

very erratic. " I entertain the most profound respect for the medical

profession," said Judge Lumpkin of Georgia ;
" and yet it must be

admitted that theory and fact do not always harmonize as to gunshot

wounds. ' Amicus Plato, amicus Socrates, sed magis arnica Veritas.'

It is related by Dr. Hennen, as having occurred to a friend of his in

the Mediterranean, that a ball which struck about the pomum adami

traveled completely round the neck, and was found lying in the very

orifice at which it had entered. The same author states that in one in-

stance which occurred a soldier who, having his arm extended in the

act of endeavoring to climb up a scaling ladder, had the centre of his

slioulder pierced by a ball, which immediately passed along the limb

and over the posterior part of the thorax, coursed along the abdominal

muscles, dipped deep through the hypogastric artery, and presented

itself on the fore part of the opposite thigh, about midway down.

. . . In another case, a ball which struck the breast of a man
standing erect in the ranks, lodged in the scrotum. The gallant and

ever to be lamented Col. Craig was shot in the back at Cerro Gordo;

the ball pursued a circuitous route around his body, on the outside

of the skin, to the breast. But we forbear to multiply examples. We
;ne sustained by the highest medical authority in asserting that balls

take very unusual courses, 'not at all to be accounted for by any

preconceived theories drawn from the doctrine of projectiles, nor to be

explained by any diagrams formed upon mathematical rules.' "*

' These considerations,' continue the learned authors, ' ought to render

the surgeon very cautious how he delivers his opinion as to the direction

the shot was fired.' "
°°

03 Baltimore, etc., R. Co. v. Stanley, cians, and Q. S. M. Fonblanque, Esq.,

54 111. App. 215, 219. barrister at law, vol. 2, p. 126.

04 Citing Med. Jur., by J. H. Paris, os Hart v. Powell, 18 Ga. 635, 642.

Fellow of the Royal College of Phyai- See also supra, §§ 135, 136.
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§ 152. TTnaooountable Freaks of Electricity. — In a New York

caae it appeared that a guy or stay wire, one end of which was attached

to the top of a pole and the other end to the defendant railway com-

pany's main trolley wire, broke in two, and the free end of that part

which was attached to the pole fell and struck the plaintiff. He
testified that he received an electric shock which seriously affected his

heart and nervous system, and to some extent his testimony was cor-

roborated. The trial court nonsuited him on the ground that the facts

to which he and his witnesses testified were utterly incredible, and, in

fact, scientifically and physically impossible; that a wire one end of

which was detached from the trolley, and the other end attached to a

pole, could not possibly have communicated a current of electricity to

his body. The Court of Appeals held that the nonsuit was erroneous.

" We are not able to understand how such an occurrence could have

happened, but this court is not the judge of the credibility of testi-

mony," said Judge O'Brien. "We have frequently had occasion in

cases of accidents upon electric railways to try and fathom some of

the unaccountable freaks of electricity. We know that there are

many things concerning its action that are imperfectly understood.

What it does or may do under a given state of circumstances is per-

haps not yet accurately known. ... It often happens that science

and common knowledge may be invoked for the purpose of demon-
strating that a particular statement in regard to some particular

accident must be absolutely false ; in such cases the question is for the

court; but in cases of doubt we think it is wiser and better to remit

such controversies to the proper tribunal for settling facts and ascer-

taining where the truth lies, rather than assume the power to deter-

mine thq facts ourselves." '"

§ 153. Mathematical Impossibilities. — A verdict cannot be sus-

tained if it involves a finding tliat a part is equal to the whole; for

example, where the jury evidently believed testimony that it would
cost as much to clear a tract of land after the trees were felled and
the logs removed as it would when the trees were standing." Testi-

e« Walters v. Syracuse Rapid Tran- 07 Nelson v. Big Blaekfoot Milling
Bit R. Co., 178 N. Y. 50, 52, 70 N. Co., 17 Mont. 553, 44 Pac. 81, where
E. Rep. 98, 99, reversing 84 N. Y. the court quoted from Blankman v.

App. Div. 64, 82 N. Y. Supp. 82. Vallejo, 15 Cal. 645.
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mony of a so-called expert that while an ordinary man can lift two

hundred pounds, it would take sixteen section hands to lift a six-

hundred-pound rail, was properly stricken out by the court as mani-

festly absurd. "^ In a collision case in admiralty, the court said:

" There was every reason for the steamer porting, rather than crossing

the bow of the schooner. But the absurd contention remains that the

steamer did cross the schooner's bow, and went about within the limit

of a few hundred feet, so as to strike the starboard bow of the schooner

at about a right angle. This contention must be rejected as im-

possible." °°

§ 154. Physical Facts in Case of Collision with Street Car.— In

an action against a street-railway company the plaintiff and his wit-

nesses testified that he was driving a horse and wagon along the

track, not across it, when a car overtook him and struck the wagon

in the rear as it was running along the rails. His witnesses adhered

tenaciously to this story, and the specific allegations in the plaintiff's

pleading precluded him from recovering for an injury caused in any

other manner, or deriving any advantage from the testimony of

witnesses for the defendant, who stated that the horse and wagon

were crossing the track and that the car struck the side of the wagon.

The undisputed " physical fact " was that the horse and wagon were

thrown on their sides with both of them heading in the direction from

which the ear came. The plaintiff obtained a verdict, and on appeal the

court said :
" The verdict must stand or fall on the testimony of the

plaintiff's witnesses, and this question confronts us: What influence

ought their testimony to carry, in view of the conceded fact that the

horse and wagon were turned half-way round by the force of the car?

According to those witnesses, the vehicle was moving on the rails

of the north track, and the horse in the centre of the space between

the rails. Freakish effects are sometimes caused by violent impacts of

moving bodies, and we are perhaps not warranted to pronounce that

«8Haviland v. Kansas City, etc., Laura v. Rose, 28 Fed. Rep. 104;

R. Co., 172 Mo. 106, 72 S. W. Rep. The Portia, 55 Fed. Rep. 1017; The
615. Alene, 74 Fed. Rep. 268, 79 Fed. Rep.

ooThe Senator Sullivan, 117 Fed. 976, 51 U. S. App. 128, 168 U. S. 710,

Rep. 17fi, 178, per Thomas, D. J., 18 U. S. Sup. Ct. Rep. 942." Compare
" following similar holdings in The post, § 540.
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the horse and wagon could not have been turned end for end by a

straight blow from behind. But after revolving the problem a great

deal, we will say that we are unable to conceive how such a conse-

quence could happen. Its extreme improbability, whether tested by

experience or by the accepted laws of motion and mechanics, com-

bined with the testimony of disinterested men that the car struck the

wagon a side blow, instead of a rear one, and thereby naturally knocked

the wagon and horse about, have produced the conviction that a mis-

carriage of justice occurred at the trial. The manner of the collision,

as described by defendant's witnesses, consists perfectly with the result

that would almost certainly follow a side collision; while the oppo-

site version is nearly or quite incredible, so incompatible is it with

the undenied position of the property immediately subsequent to the

accident. Verdicts resting on evidence which looks contrary to the

ordinary course of nature are not infrequently set aside, and retrials

directed by appellate courts, as a proper precaution against an unjust

outcome of litigation. . . . This prerogative of courts of error is

sparingly employed ; but that it exists, as an emergency expedient, for

the correction of verdicts palpably wrong, is certain. The appropriate

use of it does not require a court to be convinced that the jury found

an event to have occurred that was physically impossible or miracu-

lous. It is enough if the event found was so improbable, according

to the ordinary operation of physical forces, or was so overwhelm-

ingly disproved by credible witnesses, as to compel the conviction

that the jury either failed to weigh the evidence carefully, or drew

unwarranted inferences, or yielded to a partisan bias." ^'"'

In a New York case, a plaintiff's contention that his cart was trav-

eling down an electric railway track when it was struck squarely in

the rear by a car was deemed very improbable in view of the fact

that after the collision the front wheels of the cart and one of the

horses were under the front of the car.^"^

§ 155. Physical Facts in Case of Collision Between Vessels.—
Given the position of a slowly moving schooner on the starboard of a

steamer
;
given the facts that a lialf-laden steamer, readily and quickly

100 Spiro V. St. Louis Transit Co., loi American Tec Co. v. New York
102 Mo. App. 250, 262, 76 S. W. Rep. City R. Co., (Supm. Ct. App. T.) 50
884, 688, per Goode, J. Misc. (N. Y.) 183.
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obedient to her wheel, moving ten miles an hour, puts her helm hard

down, and coming around strikes the schooner with her port side—
on these premises the conclusion was held to be irresistible that this

steamer was in very close proximity to the schooner when she put her

helm hard down; and this stubborn physical fact cannot be overcome

by testimony on the part of the vessel that she put her helm hard

a-port several minutes before the collision.^""

§ 156. Stories of Violent Collision Without Physical Evidence

Thereof.— The court thought it to be inconceivable how an iron, two

inches wide and an inch thick, which was attached to a train running

twenty-five to thirty miles an hour, should have struck a crowbar in

the hands of a track repairer, throwing it against his neck and jaw with

such force as to break his jawbones and arm, and yet leave no mark

whatever upon the crowbar.^"^ It is " simply incredible, against all

common human experience, against all physical facts, that the end

of a shaft attached to a buggy, drawn by a horse going at a full

brisk trot, should strike a woman in the left side with force sufficient

to throw her on a granite-paved street, and with force sufficient

. . . to cause her death, and yet not leave on the body the slight-

est sign of violence. Such testimony should be disregarded by both

courts and juries, and no probative force should be given to it." ^°* In

a case where an electric car, going several miles per hour on a down

grade, collided with a wagon, and the car stopped substantially at

the point of the collision without the persons on the car being mate-

rially disturbed or the car showing any evidence of the occurrence

other than a few scratches in the paint, and without the wagon being

thrown forward upon the track or broken or marred at the place of

contact, the court said that " such circumstances so outweigh any

amount of testimony, from the lips of witnesses, that the car was

going many miles per hour at or about the instant of the collision,

as to leave no room for such testimony to be true." ^"^

102 The Lepanto, 50 Fed. Eep. 234, S. W. Eep. 1045, 1049, per Tittman,

238, 8 U. S. App. 1, per Hughes, J. Special Judge.

103 Wheelan v. Chicago, etc., R. Co., loe Stafford v. Chippewa Valley

85 Iowa 167, 52 N. W. Eep. 119. Electric R. Co., 110 Wis. 331, 349,

104 De Maet v. Fidelity Storage, 85 N. W. Rep. 1036, 1041, per Mar-

etc, Co., 121 Mo. App. 92, 104, 96 shall, J. See also post, §§ 448, 449.
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§ 157. Incredible Human Stature.— History affords no authenti-

cated instance of men attaining the height of nine feet. Buffon, ia

his Natural History, records instances of men attaining extraordinary

heights, but modern writers do not accept his statements. Pliny

tells of an Arabian nine feet high, but the story is not authenticated.

In the article upon " Giants," in the Encyclopaedia Britannica, it is

stated that the tallest man whose stature has been authentically re-

corded was Frederick the Great's Scottish giant, who was eight feet

three inches tall. In the College of Surgeons, in London, there is a

skeleton of an Irishman who was named Charles Bieme, which

measures eight feet. Such heights are of rare occurrence, and the

height of nine feet has probably never been attained by man.

In an action against a railroad company for personal injury by a

brakeman who had struck his head against something while sitting

on a box ear, going through a tunnel, the negligence charged was the

omission to giye plaintiff notice of a brick arch in the tunnel, which

reduced its height to four feet seven inches above the top of the ear.

The New York Court of Appeals took judicial notice that a man could

not strike his head against an obstruction that distance above where he

was sitting, unless he was nine feet high, and that no man was ever

known to be nine feet high. The fact that the plaintiff was a man of

that extraordinary height did not appear on the record and could not

be assumed.^''^

So, it was beyond the court's comprehension how a man of ordinary

stature, walking between two ordinary freight cars, could have the

fleshy portion of his leg, from his thigh down, eight or nine inches,

crushed by the bumpers or drawheads.'''"

§ 158. Incredible Testimony to Defect in Machine.— A verdict

obtained by a servant against a master for injuries suffered in operat-

ing a machine was sustainable, if at all, only by a finding that the

machine was run in an unsteady manner. The plaintiff testified that

the machine commenced to go wrong about one hour before the acci-

100 Hunter v. New York, etc., R. 11. "We regard this statement, as

Co., 116 N. Y. 615, 23 N. E. Rep. 9, appears in this record, so eontra-

per Brown, J. dietory to general knowledge that
107 Gurley v. Missouri Pac. R. Co., no court is bound to accept it." Per

104 Mo. 211, 233, 16 S. W. Rep. Gantt, P. J.
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dent and that this difficulty was what caused the injury. But accord-

ing to the undisputed evidence, there was no discoverable defect in

tlie machine, it ran evenly ever before and ever after the time in

question, and the connections between the machine and the motor

from which the power was received were such that any unsteady motion

as claimed was practically impossible. Under these circumstances,

the court said: "When physical situations or matters of common

knowledge point so certainly to the truth as to leave no room for a

contrary determination, based on reason and common sense, such

physical situation and reasonable probabilities are not affected by

sworn testimony which, in mere words, conflicts therewith. The fact

established by the situation itself and matters of common knowledge,

so clearly that no one can reasonably dispute it notwithstanding

evidence to the contrary, must stand uncontroverted and uncontro-

vertible, condemning as false such contrary evidence, either upon the

groimd of mistake or something worse." ^°* In a similar case, where

the machine was exhibited to the court and ]ury,^"° and it was demon-

strated that an alleged automatic action was not permitted by its

mechanical construction and principle of operation, statements of

witnesses that such action did occur were disregarded. " Otherwise,

oral statements must be held to have more force than the certain

action of immutable laws," said the court.^^"

§ 159. Physical Facts Proved by Demonstrative Evidence.—
" The best and highest proof of which any fact is susceptible is the

evidence of his own senses. This is the ultimate test of truth, and is

therefore the first principle in the philosophy of evidence. He who

denies or doubts the evidence of his own proper senses will, of course,

deny or doubt the existence of matter, and be an universal sceptic;

and to such a mind there can be no such thing as proof; for if he

distrust his own senses, he will be much more distrustful of the

testimony of others as to the evidence of their senses. Hence autopsy,

or the evidence of one's own senses, furnishes the strongest proba-

bility and, indeed, the only perfect and indubitable certainty of the

losGroth V. Thomann, 110 Wis. Mfg. Co., 96 Wis. 277, 71 N. W. Eep.

488, 496, 80 N. W. Rep. 178, 181, 434.

per Marshall, J. See also Chicago los See infra, § 159.

Hardware Co. v. Matthews, 124 111. n" Irvine v. F. H. Palmer Mfg. Co.,

App. 89, 92; Vorbrioh v. Gender, etc., 2 N. Y. App. Div. 69, 71, 37 N. Y.
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existence of any sensible fact." ^'^^ So, in a case where the plaintiff's

hand was cut off while working a device called a " slat saw," and on

appeal from a verdict in his favor the appellate court had before it

for inspection the machine itself, a new trial was granted because

it was obvious to the senses that a space through which the plaintiff

had testiiied that his hand had passed was far too small to admit his

hand.i"

§ 160. Assertion of Looking and Listening at Railroad Crossing.

— Courts are not so deaf to the voice of nature, or so blind to the

law of physics, that every utterance of a witness in derogation of

those laws will be treated as testimony of probative value simply

because of its utterance. A court will treat that as unsaid by a witness

which, in the very nature of things, could not be as said.^^^ " When
one says he looked and did not see an object, which, if he had looked,

he, in the nature of things, must have seen, he cannot be credited if

he says he did not see the object." ^^* Hence, testimony of a person

possessing normal faculties of sight and hearing that he looked and

listened for an approaching train at a railroad crossing and did not

see or hear a train rushing toward him in plain view ^^" is " incredible

as matter of law," ^^^ " against the mathematics of his environ-

ment," ^" and " must be rejected as not in accordance witli the truth

of the matter, even though uncontradicted by the direct testimony of

any other witness." "' " When to look is to see, the mere utterance

Supp. 322, 324, reargumeiit denied 3 (Md. 1906) 64 Atl. Rep. 304, 307,

N. Y. App. Div. 385, 39 N. Y. Supp. per MoSherry, C. J.

245. iiB A few of the cases cited in note
111 Gentry v. McMinnia, 3 Dana 118, infra, were cases of electric street

(Ky.) 382, 386, 387, per Robertson, cars.

C. J. 110 Keller v. Erie R. Co., 183 N.
ii2Musbach v. Wisconsin Chair Co., Y. 67, 75 N. E. Rep. 965, per Gray,

108 Wis. 57, 84 N. W. Rep. 36; Beyers- J.; Dolfini i\ Erie R. Co., 178 N. Y.

dort v. Cream City Sash, etc., Co., 1, 70 N. E. Rep. 68. See also post,

109 Wis. 456, 84 N. W. Rep. 860. § 221.

See also Ferris v. Hernsheim, 51 La. ii7 Fellenz v. St. Louis, etc., R. Co.,

Ann. 178, 183, 24 So. Rep. 771, and 106 Mo. App. 154, 80 S. W. Rep. 49,

supra, § 158. per Bland, P. J.

113 Hook V. Missouri Pac. R. Co., us Chicago, etc., R: Co. v. Kirby,
162 Mo. 569, 63 S. W. Rep. 366, per 86 HI. App. 57, 59, per Adams, J. See
Robinson, J. also the following cases:

114 Baltimore, etc., R. Co. v. State, United States. — Gipaon v. South-
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that one did look and could not see will be disregarded as testimony

by the court; and no additional value is to be given to the utterance

because of the fact that a jury, under the direction of the trial court,

ern R. Co., 140 Fed. Rep. 410; Chi-

cago, etc., R. Co. V. Pounds, 82 Fed.

Rep. 219, 49 U. S. App. 476. See also

The Starlight, I Hask. (U. S.) 517,

22 Fed. Cas. No. 13,310 (at p. 1096).

Canada.— Wabash R. Co. v. Mise-

ner, 38 Can. Sup. Ct. 94, 99.

Alabama.— Peters v. Southern R.

Co., 135 Ala. 533, 33 So. Rep. 332.

Arkansas.— Waters-Pierce Oil Co.

V. Knisel, 79 Ark. 608, 96 S. W. Rep.

342, 348.

Illinois.— Chicago, etc., R. Co. v.

Vremeister, 112 111. App. 346, 351;

Chicago, etc., R. Co. v. T>e Freitas,

109 111. App. 106.

Indiana.— Lake Erie, etc., R. Co.

V. Stick, 143 Ind. 449, 41 N. E. Rep.

365.

Iowa. — Bloomfield v. Burlington,

etc., R. Co., 74 Iowa 607, 38 N. W.
Rep. 431; Payne v. Chicago, etc., R.

Co., 39 Iowa 523.

Kansas.— Bressler v. Chicago, etc.,

R. Co., (Kan. 1906) 86 Pao. Rep.

472; Metropolitan St. R. Co. v. Ag-

new, 65 Kan. 478, 70 Pac. Rep.

345.

Maine. — Blumenthal v. Boston,

etc., R. Co., 97 Me.. 255, 54 Atl. Rep.

747.

Missouri.— Lane v. Missouri Pac.

R. Co., 132 Mo. 4, 33 S. W. Rep. 645,

1128; Payne v. Chicago, etc., R. Co.,

136 Mo. 562, 38 S. W. Rep. 308;

Kelsay v. Missouri Pac. R. Co., 129

Mo. 362, 30 S. W. Rep. 339.

New Jersey.— Diete v. Erie R. Co.,

70 N. J. L. 138, 56 Atl. Rep. 156;

Green v. Erie R. Co., 65 N. J. L. 301,

47 Atl. Rep. 418; Pennsylvania R.

Co. V. Righter, 42 N. J. L, 180,

New York.— McKinley v. Metro-

politan St. R. Co., 91 N. Y. App. Div.

153, 86 N. Y. Supp. 461; Fiddler v.

New York Cent., etc., R. Co., 64 N. Y.

App. Div. 95, 71 N. Y. Supp. 721.

Pennsylvania.— Canfield v. Balti-

more, etc., R. Co., 208 Pa. St. 372,

57 Atl. Rep. 763; Holden v. Pennsyl-

vania R. Co., 169 Pa. St. 1, 32 Atl.

Rep. 103 ; Urias v. Pennsylvania R.

Co., 152 Pa. St. 326, 25 Atl. Rep.

566; Myers v. Baltimore, etc., R. Co.,

150 Pa. St. 386, 24 Atl. Rep. 747;

Hauser v. Central R. Co., 147 Pa. St.

440, 23 Atl. Rep. 766; Blight V. Cam-
den, etc., R. Co., 143 Pa. St. 10, 21

Atl. Rep. 995 ; Pennsylvania R. Co.

V. Mooney, 126 Pa. St. 244, 17 Atl.

Rep. 590; Marland v. Pittsburgh, etc.,

R. Co., 123 Pa. St. 487, 16 Atl. Rep.

624; Carroll v. Pennsylvania R. Co.,

12 W. N. C. (Pa.) 348.

Wisconsin. — White v. Chicago,

etc., R. Co., 102 Wis. 489, 78 N. W.
Rep. 585; Cawley v. La Crosse City

R. Co., 101 Wis. 145, 77 N. W. Rep.

179.

See also cases cited post, §§ 191,

221, 280, 331, 335.

But the rule stated in the text is

applicable only to clear cases. Boggs

V. Pittsburg, etc., R. Co., 216 Pa. St.

314, 65 Atl. Rep. 535. See also Cal-

lahan V. Philadelphia Traction Co.,

184 Pa. St. 425, 39 Atl. Rep. 222;

McCusker v. Pennsylvania R. Co.,

198 Pa. St. 540, 48 Atl. Rep. 491;

Breunniger v. Pennsylvania R. Co.,

9 Pa. Super. Ct. 461, 464. And as

to matters which may prevent sight

or hearing of approaching trains, see

post, chaps, v., VI,
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lias predicated a finding thereon. As the law does not permit a

witness to blind his eyes to the sight of an approaching train in full

view of a crossing he is to pass, neither will the eye of the law

))ecome blinded to the true situation of the case merely because of the

absurd statement of a witness or witnesses, ' I looked and could not

see,' or the jury's indorsement of it by a finding predicated thereon,

when to look was to see." ^^° The more positive and definite the

testimony, the stronger the indication that it is wilfully false; at

any rate, " regardless of the amount of evidence from the mouths

of witnesses, there is no conflict to be solved by a jury, because

no just verdict can ever be rendered contrary to all reasonable proba-

bilities." "»

§ 161. Travels of a Toddling Infant.— The plaintiff in an

action against a railroad company was about seventeen months old,

and had been able to walk for only about two months, when he was

si ruck by an engine on the track. His mother, testifying in exculpa-

tion of herself from the charge of negligently taking care of him,

stated that he was playing in the yard in front of the house, and

she took him up and held him in her lap, sitting on t"he front-door

steps of the house. Finding that he was sleepy, she went into the

house, and, sitting in a rocking chair, nursed him. Seeing that he

was inclined to sleep, she laid him dovni upon the floor and saw that

he was still, and she then put a chair across the open doorway while

she went into another room to fix his cradle. " She was gone eight

or ten minutes, and when she came back ho was gone. The chair

across the doorway was undisturbed, so that he must have crawled

over the chair, or through it in some way, and passed down the steps

to the front gate, wliicli was fnstened ; under the gate there was a space

of about six inches through which he must have crawled, and then he

must have passed into the street, eighty feet to the railroad,

where he was hit by the engine and injured. All this transpired

during the eight or ten minutes she was in the adjoining room.

AVhen she came out of that room and commenced looking for him

she saw him on the railroa'3 Zzi saw the train coming. He had

110 Hook V. Missouri Pac. R. Co., i2o Marshall i'. Green Bay, etc., R.

162 Mo. 569, 581, 63 S. W. Rep. 360, Co., 125 Wis. 96, 100, 103 N. W. Rep.

382, per Robinson, J. 249, 250, per Marshall, J.
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never gone to that place before, and was never known before to

crawl under the gate." The New York Court of Appeals said :
" The

counsel for the defendant contends that this story that this child,

just able to walk, after being put to sleep sound as comes to a tired,

well-fed infant, woke up, got through or over the chair, down the

steps, under the gate, and down to the railroad track, all within eight

or ten minutes, is so incredible, unnatural, and contrary to human

experience, that the jury could not rely on it as sufficient to show

such care of the child on the part of his mother as the law exacts.

While this evidence is liable to much of the criticism in which the

defendant's counsel indulges, we cannot say that the story, in its

essential features, is so impossible or improbable that, as matter of

law, the jury could not believe it and rely upon it."
^^^

§ 162. Statement of Impossible Privation.— Testimony of a pas-

senger on a vessel that for a period of three weeks no water or other

fluid whatever was given to the passengers was declared to be " too

strong for human belief," since the witness survived to tell the tale.'^'

§ 163. Incredible Statement of Time Occupied in Work.— Ap-

praisers of a decedent's estate filed a claim for their services, and

testified that they were actually occupied fifty days in doing the work

charged for; but the amount of work being conceded, and it being

within common experience and knowledge that such work could

all have been done in a day or two, their testimony that such work

took fifty days was held to be no evidence, and not sufficient upon

which to base a finding of facts. " Should a person affirm that black

was white or white was black, or, being in the full possession of his

faculties, and having the unrestricted use of his limbs, shouH testify

that he actually and necessarily occupied a year in walking a mile,

his statements would be so in conflict with recognized possibilities as

to be entitled to no credit or character as evidence." ^'^ If the court's

illustration had referred to the recognized possibilities of eyes instead

of legs, it would have exactly fitted the cases we have already

described.^^*

121 Chrystal V. Troy, etc., R. Co., New England, Newb. Adm. 481, 14

105 JSr. Y. 164, 168, 11 N. E. Rep. Fed. Oas. No. 7,030.

.380, per Earl, J. 128 Matter of Harriot, 145 N. Y.

122 It was " beyond the pale of 540, 40 N. E. Rep. 246, per Haight, J,

credibility." Kramme v. The Ship i24 See supra, § 160.
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§ 164. Incredibly ftuick Comprehension of Long Document.—
In a case of a will contest, the court declared it to be " palpably absurd

. . . that a special testamentary instrument, sixteen folios in

length, creating trusts, powers, future estates, contingent limitations,

and executory devises, drawn ' in haste ' necessarily, and necessarily

read with ' much rapidity,' and never submitted or discussed before,

in draft or otherwise, was on the instant ' perfectly understood ' by

a dying man after a single reading, and that without pause, observa-

tion, or explanation." ^^^

§ 165. Incredible Coincidences. — Eational belief is subjected to

an enormous strain when required to indorse a story in its entirety

which exhibits a coincidence of numerous occurrences, each of which

is highly improbable,^^" " a bewildering snarl of improbabilities."
'^"

" It seems quite impossible to believe " that if a person had accumu-

lated $3,500, the result of moneys received from time to time in

many different payments from as many different persons, in ordinary

trade, it would all have been in just even $100 bills.^-*

It is hardly credible that with only slight provocation a master

and a mate should commit an assault with weapons upon a sailor wilh

whom neither of them had ever before had the least difficulty, and

pour out upon him a tirade of vulgarity and profanity, each of them

using the same disgraceful epithets.^^^

In a divorce suit by a husband on the ground of adultery it ap-

I)eared that when his suspicions were aroused as to the corespondent's

relations with his wife he employed a detective, who discovered, on

the very day he began to watch, a guilty assignation between the

parties. The corespondent testified that this was the first time they

had committed adultery. The court reminded the jury, however,

of the " extraordinary coincidence " that it was also the first occasion

of watching. 130

12B Alston V. Jones, 17 Barb. (N. i27 Mack v. Spencer Optical Mfg.

Y.) 276, 297, per Morris, J. Co., 52 Fed. Rep. 819, 821.

126 Matter of Gaines, 84 Hun (N. lasKinmonth r. White, (N. J.

Y.) 520, 32 N. Y. Supp. 398, 402. 1900) 47 Atl. Rep. 1.

See also Matter of Nokarda, 114 N. 12a Murray v. White, 9 Fed. Rop.

Y. App. Div. 370, 100 N. Y. Supp. 562, 564.

42, and, for an example of wonderful iso Evans v. Evans, (1899) P, P.

coincidence, infra^ § 167. 195, 201,
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A will offered for probate contained as technical a form of words

as could possibly be used, not only in the formal, introductory, and
concluding parts, but in the disposition itself; it was written quite

fair, without a single omission, erasure, or amending, except in the

spelling of one word. A calico-glazer testified that he wrote the will

under the instructions of the testatrix, who was a sick woman and

herself an illiterate person; that he never drew a will before in his

life; that this will was written off at once upon a sheet of paper with-

out any draft or previous note or memorandum, or any other docu-

ment as a model, and that it was immediately read over and imme-

diately signed. And yet the introductory and concluding parts of

this will were the same verbatim as in a will executed by the testatrix

a few years before. Sir John Nicholl said it would be difficult to

believe in itself that persons of this description should be able uno

contestu to draw up a will in such formal and technical terms, and
" that so precise a coincidence of wording should have taken place

without being copied, and in a paper not drawn by a professional

person, is almost beyond belief." ^^^

In suits for infringement of copyright, the fact that the same

mistakes and omissions occur in two compilations or compositions

may create a cogent presumption that both are not original produc-

tions, and that one has been copied from the other.^^-

When a genuine signature of a person, held up to a window pane

and superposed over another alleged signature of the same person, is

such a facsimile that the one is a perfect match to the other in every

respect, it would be absurd to contend that both signatures are genuine.

The probabilities against such a coincidence in genuine signatures

mathematically computed are represented by a number which is

scarcely coneeivable.^^^

But marvelous coincidences sometimes occur. Several instances

are mentioned in a chapter of Eichard A. Proctor's " Light Science

for Leisure Hours." Anderson v. Monroe, reported in 55 Fed. Eep.,

at page 398, was reversed on appeal in a case reported in 58 Fed.

Rep., at the same page number, 398. Obviously the antecedent prob-

ability that these numbers would thus coincide was exceedingly small.

131 Moss V. Brander, 1 Phill. Ecc. 131 Fed. Rep. 564, 566, and cases

254. cited.

1S2 George T. Bisel Co. v. Welsh, iss See post, § 605,

FACTS— 14
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Improbable coincidences are susceptible of proof "* no lesB than other

improbabilities.^^''

§ 166, Incredible Minuteness of Observation."'— It cannot

rationally be expected that a truthful witness will give a minute

statement of facts which were not calculated to engage the extraordi-

nary degree of attention requisite to faithful observation of them.

If an attesting witness to a will should testify that he saw the testator

sign his name, and should then be asked if he was sure he saw the

testator make the very letters which form his name, would not the

usual answer be, " I saw him write letters on the will, and then I

attested it"? This was Dr. Lushington's opinion, "Lastly," said

that eminent judge, " put this question— were you not at the foot of

the bed when the testator signed, and will you swear that, as the

letters of the name would necessarily be backward to you as you

stood, you are sure you saw the letters of the name formed? Where

is the honest witness who would dare to give a positive affirmative

answer to that question; especially, too, after the lapsOj as in the

present case, of more than two years? It would be ridiculous in the

court to expect it; more especially, too, as it very seldom happens

that witnesses follow the precise movement of a pen in the hand of a

writer." ^^^

In sustaining a verdict in an Illinois case where, according to the

testimony of four witnesses stationed at different places in the three

ears of a street-railway train (two of them being closed), they had

their four faces simultaneously turned in the direction of a woman
approaching the train, and each of them noticed her on the street and

her movements to the car, and at the same moment of time singled

her out, without knowing or being acquainted with her, from among
the multitude of other people walking to 'and fro at the most crowded

crossing in Chicago ^— the court said it was "a coincidence"* that

the jury may perhaps have deemed a too severe strain on their

credulity." "'

134 Buser v. Novelty Tutting Maoh. isr Thomson r. Hall, 2 Rob. Ecc.

Co., (CCA.) 151 Fed. Rep. 478,491. 426, 435.

185 See supra, §§ 135, 136. iss Incredible coincidences, see sMpro,
100 Aa to opportunity and capacity § 165.

for observation, and as to accuracy lao West Chicago St. R. Co. v.

of observation, see post, chap. XIV. Brown, 112 111. App. 351, 359.
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§ 167, Concurrence of Remarkable Memories. — That one man,

even if deeply Interested, without his memory being refreshed, could

remember the terms of a written agreement for iive or six years, so as

to be able fairly to repeat them all, ''wonld, I think, be something

quite remarkable," '*° said Judge Rose of Ontario ;
" but that six or

seven persons, most of them haying little or no interest in the matter,

should so remember, is to my own mind quite incredible.'" He
intimated an opinion that such witneBses "had been tutored before

going into the witness box.''
^**

§ 168. Incredible Lapse of Memory.— In another chapter some

remarkable but authentic instances of lapse of memory are given.^*''

But a man's assertion that he did not remfimber having had sexual

intercourse with a particular woman with whom he was intimately

acquainted was pronounced incredible."'

§ 169, Incredible Ignorance,— Testimony of a youth of average

intelligence that he did not know that if he got his fingers into the

rolls of a straw cutter they would be caught thereby, and did not know

that, if they were caught, he would be injured, was held not to

amount even to a scintilla of evidence tending to establish that such

were the facts, for the testimony was overcome by common experience

in life.i"

Said Judge Deady of the federal District Court: "To my mind

it is absurd to suppose that within the limited area of this vessel,

carrying a crew of only six men, the mate could, in open daylight, and

without any substantial cause, severely beat one of the men, fracture

his arm, and boot him from fore to aft, without the master being

aware of it at the time or soon after." ^*°

In a husband's suit to annul his marriage it appeared that the wife

was undoubtedly about five months advanced in pregnancy at the

time of the marriage. He declared that the first intimation he had

that she was with child was when she informed him of the fact about

"0 See post, § 891. lis Mott v. Mott, 3 N. Y. App. Div.

"1 Ross V. Williamson, 14 Ont. 184, 532, 38 N. Y. Supp. 261.

186. As to credibility of tutored wit- "* Roth v. S. E. Barrett Mfg. Co.,

nesses, see the chapter on credibility 96 Wis. 615, 71 N. W. Rep. 1034.

of witnesses, post, § 990. us Hanson v. Fowle, 1 Sawy. (U.

l«See post, § 830. S.) 539, 11 Fed. Cas. No. 6,042.
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a month after their marriage. On that point her testimony contra-

dicted his, and her story as to their illicit relations before marriage

was accepted by Vice-Chancellor Van Fleet of New Jersey, largely

because it was " a thing incredible " that he could have occupied the

same bed night after night with her, and have sexual intercourse with

her repeatedly, and not discover or suspect that she was pregnant.^*"

However, where the husband was " an honest, simple fellow of about

twenty-eight years old, but little used to female society," and he and

his wife lived together for about three weeks after marriage without

his suspicions being awakened, so he said, until the wife was taken

in labor pains, and presented her wondering spouse a full-grown child

before the expiration of the honeymoon. Judge Wright of Ohio gave

him relief by annulling the marriage.'^'"

§ 170. Astonishing Credulity.— In an action for fraud, the

alleged fraudulent statements of the defendant may appear so im-

probable as to make it almost unbelievable that an ordinarily reason-

able and intelligent man would be deceived by them. And yet it

would be an extraordinary ease where an appellate court would set

aside a verdict for the plaintiff based upon positive testimony that

the statements were relied upon. "We are all apt to be wise after

the event." ^*^ It was an aphorism of Mr. Justice Brewer :
" Wisdom

born after the event is the cheapest of all wisdom. Anybody could

have discovered America after 1498." ^** Cases are by no means

rare where astute men of business have been induced to do what

afterwards seemed to be very foolish things, and to believe very

extravagant statements, by a confidence inspired by the good reputa-

tion and standing of the men who were all the time defrauding

them.i'^''

On the other hand, a party's asserted belief that a woman was

convalescent when he procured an order for the sale of her life estate,

knowing that her health had been for some time declining, and having

"15 Seilheimer v. Seilheimer, 40 N. "» U. S. v. American Bell Tele-

J. Eq. 412, 2 Atl. Rep. 376. phone Co., 167 U. S. 261, 17 U. S.

1*7 Morris v. Morris, Wright (Ohio) Sup. Ct. Rep. 809, quoted in 2 Obiter

630. But there waa no claim of il- Digest U. S. Supreme Court Reports,

licit relations before marriage. tit. " Wisdom.''

"sNova Scotia Bank v. Fish, 32 isoNova Scotia Bank v. Pish, 32

N. Bruns. 434, 447, per Barker, J. N. Bruns. 434, 447, per Barker, J.
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been assured by her physician only a short time before that her recovery

was hopeless and that she could not live, at best, beyond a few days,

was pronounced " too transparent to gain credence," and character-

ized as a credulity " incredible upon any supposition short of utter

imbecility or aberration of mind." ^^^

In a seizure case under the internal revenue laws, Judge Blatch-

ford, instructing a jury, said :
" An important piece of evidence upon

the question of whether a man believes that the tax has been paid

upon spirits which he buys is the price that he pays for the spirits,

because no man can pay one dollar and twenty-five cents or one dollar

and thirty cents a gallon for spirits upon which there is a tax of

two dollars a gallon, and honestly believe that the tax on those spirits

has been paid. That is an utter impossibility. He may receive all

the barrels in the world branded ' tax paid,' and yet the very fact

that he receives the spirits contained in them at the price for which

he purchases such spirits in the market must, in the absence of all

circumstances to show why the spirits were sold for a less price than

the tax itself, be convincing evidence to any honest mind that the

tax has never been paid on the spirits." ^^'

§ 171. Acts Opposed to Common Sense— In General. — It would

bo a very unsatisfactory conclusion which would convict highly intel-

ligent business men of " unparalleled stupidity " in employing slow

and expensive methods in manufacturing, with full knowledge and

opportunity to choose a method speedy and cheap.^^^ A woman's

testimony that she traveled from Brooklyn to Trenton with $5,000

in bills in the bosom of her dress "is calculated at least to excite

surprise." ^^'

In a case where a defendant testified to an agreement with plaintiff

wliich exhibited remarkable confidence and generosity on the part of

the latter, the Pennsylvania Supreme Court said that while the

transaction seemed to be " contrary to common experience, we are

Instance General Grant's faith in No. 11,494 (at p. 112). See also

Ferdinand Ward's account of his busi- Kaufmann v. U. S.,. (C. C. A.) 113

ness transactions. Fed. Rep. 919, 922.

i-ii Clark t'. Underwood, 17 Barb. i53 Simmons v. Standard Oil Co.,

(N. Y.) 202, 219, per Johnson, J. 62 Fed. Rep. 928, 932.

162 Quantity of Distilled Spirits, lo* Levy v. Levy, (N. J. 1904) 57

etc., 3 Ben. (U. S.) 70, 20 Fed. Cas. Atl. Rep. 1011, per Reed, V. C.
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meeting instances of lack of good judgment, lack of common sense,

departures from common experience, in court every day. If men all

acted sensibly and did what good Judgment and common sense dic-

tated, there would not be so many lawsuits," And so, while defend-

ant's story " would seem improbable on its face," continued the court,

" it is merely improbable, not necessarily untrue ; its unusualaess does

not stamp it as false." "°

§ 172. Improbable Stories of Acquisition and Hoarding of

Money.— In suits to set aside fraudulent conveyances, it sometimes

happens that the defendants attempt to prove the pajrment of a large

amount of currency as consideration for a sal© or mortgage of the

debtor's property, and the evidence consists of testimony that the

party paying the money had not only acquired or accumulated it in a

singular manner, but had kept it, perhaps several thousand dollars, for

years in a trunk or a box or a cupboard, etc. Occasionally in various

other cases, the same sort of a tale is told to account for the possession

oi a large sum of cash. It is often impossible directly to contradict

the testimony. In the following pages are given a few cases showing

how the courts demonstrate that these stories on their face, and

especially with the aid of a few extraneous circumstances, subject

rational belief to greater strain than it can bear.

In a case in Maine, where a judgment creditor sued to set aside as

fraudulent a conveyance of real estate by th« debtor to his wife, the

defendants alleged that the deed, executed in 1881, was for $3,000

consideration, paid at the time. The wife claimed to have had $1,000

in a stocking bag that she began to accumulate soon after their mar-

riage in 1860, and that it was in old state bills; $1,000 more in a

calico bag, greeuliar-ks and national bank bills; and another $1,000

in a pillow ease. She claimed to have accumulated this by wages at

two dollars and fifty ecmts a wpp1^ that her husband had paid her, and

from $G0O that alio had wlten married. She said that the $600 was put

into the stocldng, and savings added until $1,000 had been accumu-

lated, and then she began her deposit in the second bag; that the

money in the stocking bag was in old state bills. When tlie deed was

given the husband was owing considerable money. He had no other

IBB Heist V. Blaisdell, 198 Pa. St. 377, 48 Atl. Rep. 259, 2«2, per ew.
See also supra, §§ 135, 136, and ante, § 93.
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real estate. The court refused to believe the wife's testimony. " If

she had, in 1881, $1,000 in old state bills," said the court, " certainly

they could not have been negotiated vi^ithout remark and without

pioof of the fact now in existence. The defense relies upon the

payment of the $3,000 taken from the three bags as a consideration

for the deed to her. We cannot rely upon testimony so incredible to

substantiate a consideration that would change the conveyance from

a voluntary cue into a bona fide sale."
^°°

In a New York case, the plaintifE sued to recover from the

defendant more than $20,000, which it was claimed he had em-

bezzled while in the service of the plaintiff as ferry master and in

other capacities, from 1861' to 1883. The defendant had on deposit

in various banks about $30,000, and considerable invested beside^.

His account of this great accumulation of property was that a large

part of it was given to him by his mother, and her story was as follows

:

She and bet husband came to this country from Ireland in 1836,

bringing with them five hundred guineas. It did not appear what was

done with this money, and it was not claimed that it was ever deposited

in bank or invested. She kept boarders for about thirteen years,

and during a portion of the same time a retail liquor store. Her

husband for several years bought and sold cattle and hogs, and

butchered them, and in these kinds of business they made money,

which was kept by her. All these kinds of busitiess terminated before

1853. After that her husband, who sometimes indulged in too much
drink, worked until his death, in 1856, in a distillery, as a day laborer

for twelve dollars per *eek. What her children earned was brought

to her and saved, although prior to 1856 it was certain from their

ages that they could have earned but very littlG. In 1856, when her

husband died, she had accumulated in this way $15,000^ $10,000

or $13,000 of which was in bank bills, and the balance in gold.

This money was all accumulated prior to 1854, and, as it was accu-

mulated, was put and kept in a wooden chest under or behind hex' bed.

It did not appear that any member of her family knew that slie had

this money, and no other witness was produced who ever saw it or

heard of it, She ]rept this large sum of money in that chest, unknown

to any one, until 1870. During all that time she lived in poverty,

and she continued to do washing for other p&ople until thfee years

166 Miller v. Ililtoii, 88 Me. 429, 34 Atl. Rep. 266y per Haskellj J.
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before the trial of the action, when she was seventy-six years old.

She did not deposit the money in savings banks for fear she might

lose it, although she lived near the Williamsburgh Savings Bank,

and knew it was a very strong bank, with an immense surplus.

Although she was afraid to deposit the money in banks, she kept the

bank bills— most of them for more than twenty years— in a frail

wooden box, through the financial crisis of 1857, and until long

after such bills had gone out of circulation and been supplanted by

the national currency, and the state banks had ceased to do business.

She kept the gold notwithstanding the enormous premiums which it

had reached, until the premium had been mostly swept away. While

she distrusted the banks for her own money, she was careful to

deposit the money earned by her son before he entered the employment

of the plaintifE, from time to time as he earned it, in a savings banlc.

Although she kept this money so long— some of it certainly thirty

years— in 1870 she began to dole it out to her son, at first in small

sums, and then in larger sums, until she had given all of it to him.

She suddenly, in 1870, acquired confidence in banks and in her

son, and began to dispose of the hoarding of many years, and still

took in washing to earn money. It was also a singular coiucidence

that she began to swell her son's bank account at the same time

when the complaint charged that he began to embezzle the moneys

of the plaintifE. In affirming a judgment for the plaintifE, the court

said :
" Such is her story, uncorroborated in a single essential par-

ticular. It is against common experience and observation. It is

possible that it is true, but it is highly improbable. It is extraordinary

and incredible, and certainly the trial court was not bound to believe

it. "While a court is bound to believe a disinterested, unimpeached,

uncontradicted witness who gives evidence not in any way discredited,

or in itself improbable or incredible,^''' it is not bound to give credit

to a witness who is interested in the result of the action, and whose

evidence is improbable and discredited by circumstances, or is against

common experience and observation." ^'^

In a case decided by Vice-Chancellor Eeed of Few Jersey, a bank-

rupt who kept a store in Trenton, N. J., claimed that his niece in

157 See ante, §§ 67, 69 et seq. ion. The quotation appears in the
168 New York, etc.. Ferry Co. v. full report, 6 N. E. Kpp. 293. See

Moore, 102 N. Y. 667, without opin- also ante, §§ 78 et seq., 92 et seq.
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Brooklyn lent him $5,000 in cash and that he gave her several mort-

gages on his property to secure it. She brought a foreclosure suit,

making the trustee in bankruptcy a defendant, and the trustee

disputed the validity of the mortgages, chiefly on the inherent improb-

ability of the testimony of the bankrupt and his niece. She said she

carried the money to him in Trenton from Brooklyn in the bosom

of her dress. " It is not usual for ladies to carry thousands of

dollars in this way," remarked the court. And the query suggested

itself, why should she bring, rather than her uncle go for, this money ?

lie had visited her frequently before and after this transaction, and

so had had opportunities to receive all or part of the money. " Why
put upon her the risk of transporting this money to a city which

she had never visited, to be delivered to one who had not even been

apprised of the time of her coming, and whose place of residence was

unknown to her ? " Obviously her trip was not for the purpose of

inspecting the property to be mortgaged, or to see that the mortgages

were correctly executed; for she said she was no business woman,

and it was quite clear that she did not see the property. All the

details of the visit seem to have made the slightest impression upon

her. She could not tell whether she ate in the house, whether she

went into her uncle's living apartments attached to the store part of

the building, whether she intended to stay all night or to return

the same day. " Now, it is strange that the details of this single

trip, made under such unusual circumstances, should have made upon

her mind so faint an impression," said the court. Whence did she

get the money? She said that part of the money was the proceeds

of a tenement house standing in the name of herself and her husband,

of which the rentals had accrued for some time, and the balance was

contributed by her husband. The accrued rents could not have

amounted to more than $2,000, so that her husband took $3,000 of

his own money to make the amount loaned. Her husband was a

business man, and yet he delivered the $5,000 to her in bills instead

of making a draft or a check, and permitted her to make the trip

tc Trenton alone with the money. Business man as he was, he also

knew that she proposed to invest the money in second mortgages on

property he had never seen and of which he knew nothing but what

the borrower had told his wife. Did her husband have $3,000 at the

time? He kept a bank account. Did he draw the money out on

a check? Very significant was the fact that he did not testify in the
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case. His wife said he kept the rent money, thousands of dollars,

in his safe; he, a business man, with a bank account. What did her

iinck do with the $5,000? He testified that he kept it in his pocket

for some time, until on a visit to New York he met some person up

on Third avenue, near Sixtieth or Sixty-second street, who pretended

to know him, and invited him into a place where there was a game

in progress. He took part in the game, he said, and lost all the

money. His ostensible errand in New York was to buy goods for his

store, but it did not appear that he visited any place where goods

were sold. He admitted that he was not at the place where he met

the confidence man for the purpose of buying goods. He said :
" I

don't know why I went there, imless to look around and see the

sights." He made no complaint to the police, and did not inform

his wife of his loss when he got home on the return ticket he had

purchased when he left home. Altogether the court thought it was

too great a tax on credulity to be required to believe the testimony

in the case.^^'

In replevin against a sheriff for a stock of goods upon which he

had levied an attachment, the plaintiff claimed to be a bona fide

purchaser of the property from the debtor who had absconded. He
testified to the payment in cash of the purchase money, $3,600.

Of this he said he found $3,300 when he was a soldier in the Philip-

pines, earned $300, and borrowed $1,000 from his mother. His

father and mother were unable to give a satisfactory account of where

they obtained the money. They were inclined to think it was left

out of the proceeds of property sold ten or fifteen years before, though

the mother said it was not the identical money, and that it had been

her custom to keep about $1,500 in a bureau drawer ready for use.

But while this was on hand— about three years— she had borrowed

l&rge sums, and executed mortgages agaiast her property, which were

still unpaid. The plaintiff told an amazing yarn about his discovery

of buried Spanish silver dollars in the Philippines, which he con-

verted, little by little, into gold. He said he kept the identical gold

for nearly three years in a chest in his father's house; and but for

the attachment debtor's search for some one to whom he might sell

his stock of goods in order to cheat his creditors, said tlie court, it

might have been there still. " Bureaus and chests as depositories for

1*6 Levy V. Levy, (N. J. 1904) 5? Atl. Rep. lOll.
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fli6ney/' continued the coUrt, " have this advantage over banlts : they

keep no records." The plaintiff had made some incoasiSteat §tat8'

itietits. Sis entire tale had the earmarks of a fflaaufactiifed story and

was rejected as unworthy of belief.^*"

A daim wag presented against a decsdent'e estate for $900 loaned

to the decedent, a well-to-do fafffler, by th^ claimant, a fafffi labof&r,

who said he had saved the m&&ey and kept it in a trUSk in his fOom.

No interest had been paid ot demanded from the time it was loaned,

and no note 6r memorandum of any kind was given for the indgbt^

ednees. He had made contradictory statetfl^ntSj and a Witness Gotf§ho-

rating him was impeached. The evidenee Wag hdd too doubtful to

sustain a claim against the estate of a dead fflan<**^

Other cases where testimony presenting various featureg of iSijJfOb-

ability in respect of possession of cOnSidefable sUtta ef niofiey was

disbelieved are cited in the note.'**

100 Jordan v. Crickeit, 123 Iowa

579, 99 N. W. Rep. 163.

101 Dougall V. Dougall, 61 N. Y.

App. Div. 282, 70 N. Y. Supp. 336.

As to the degree of proof required in

order to establish a claim against

a decedent's estate^ see ante, § 46.

102 Mills V. Mills, 57 Fed. Rep. 873,

876) Alexander v. Todd, 1 Bond (U.

S.) 175, 1 Fed. Cas. No. 175, (at p.

386) ; Main v. Glen, 7 fiiSs. (U. S.)

86, 16 Fed. Oas. No. S,973; In re

Peltasohn, 4 Dill. (U. S.) 107, 19

Fed. Cas. No. 10,912; U. 8. ik Hod-

son, 26 Fed. Cas. No. 15,376 (at p.

340); Pinney v. Jones, 64 Conn. 545,

30 Atl. Rep. 762; Gaar v. Stolte,

115 loWa 1.S9, 98 N. W. Rep. 334;

Klein V. Gibson, (Ky. IS86) 2 S. W.
Rep. 116; State r. Terrio, 98 Me. 17,

56 Atl. Rep. 217; Stdcfcskgef v. Me-

chanies' Loan, etc., Institiite, 87 Md.

232, 39 Atl. itep. 742; Oaitieroft V.

CulkiJis, 44 Mich. 531, 7 N. W. Rep.

IS7; Miller v. Sauerbief, 30 N. J.

Eq. 71; Gibbons If. Fetter, 30 N. J.

Eq. 204; Jersey City Second Nat.

Bank v. (yRonrke, 40 N. J; Eq. 92}

Long Branch Banking Go. Vi Dennis,

56 N. J. Eq. 549, 39 Atl. Rep. 689 j

Withrow V. Warner, 56 N. J. Sq.

t95, as Atl. Rep. 1037, 40 Atl. Rep.

721; Sayre v. Ooyiie, (N. j. 1895)

83 Atl. Rep. 300) Flemining «, Law'
less, (N. J. 1897) 36 Atl. Rep. 603)

Union Square Nat. Bank v. Sim-

mons, (N. J. 1899) 42 Atl. Rep. 489;

National State Sank v. McCormick,
(N. J. 1899) 44 Atl. Rep. 706; Kiil-

month V. White, (N, J. 1900) 47

Atl. Rep. 1; Knorr v. Lloyd, (N, J,

1900) 47 Atl. Rep. 53; Ruppert v.

Hurley, (N. J. 1900) 47 Atl. Rep.

280; Levy v. Rust, (N. J. 1893) 49

Atl. Rep. 1017; Harrison v. fatter-

son, (W. J. 1901) 60 Atl. mp. 113;

Val-ick V. Hitt, (N. J. lS03) 53 Atl.

Rep. 139; Bfaiitingham v. Huff, 67

N. Y. App. Civ. 621, 73 N. Y. Supp.

643; Matter of Albinger, (Suri'ogate

Ct.) 30 Misc. (N. Y.) 187, 63 N. Y.

Supp. 74S; Finn v. Duffy, (C. 1*1.

Gen. T.) 15 Misc. (N. Y.) 126, 36

N, Y. Sapp. 480; Todd V. gykes, S?
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§ 173. Acquisition and Hoarding of Money — Improbable

Stories Believed.— On the other side, it has been well said :
" If

evidence is to be always disbelieved because the story told seems

remarkable or impossible, then a party whose rights depend on the

pioof of some fact out of the usual course of events will always be

denied justice simply because his story is improbable. Such is not

the rule. A remarkable and exceptional state of facts may be satis-

factorily proven, and if so proven, a court cannot refuse belief simply

because it is out of the usual course of events." ^"^ In the case cited

a wife claimed that the money with which her husband bought prop-

erty which his creditors were seeking to subject to payment of their

debts was advanced by her, and that it was her separate estate. Her

story was substantially as follows: She came from France in 1868

with her father, mother, brothers, and sisters, when she was twenty-

five years old. Her father had taught school and had land in France,

and brought to this country 30,000 or 35,000 francs in gold, which

was sewed up in the clothes of her father and mother and herself.

About 1,400 francs of this was her own, having been willed to her

by her godmother and given to her father to take care of. Upon
arrival here, the money was changed into paper. The family went

to Manitoba, where the father bought a house and lot and paid for it.

Afterward they moved to Wisconsin, and her father bought some

land for $1,600, started a store, and taught school in the winter.

This $1,600 was loaned to the father by his brother or brother-in-law,

although the father still had the money he brought from France,

uninvested. The wife married a railroad brakeman, moved to an-

other place, and began to buy lots with money given to her by her

father in sums running from $100 to $350 for about four years.

The father sold out and then lived with her for a dozen years until his

Va. 143, 33 S. E. Rep. 517; White 771, 67 Atl. Rep. 1029, 64 Atl. Rep.
V. Perry, 14 W. Va. 66, 85; Burt v. 1133; Epstein v. State Ins. Co., 21

Tiramons, 29 W. Va. 441, 2 S. E. Rep. Oregon 179, 27 Pae. Rep. 1045; Reed
780; Vandervort v. Fouse, 52 W. Va. r. Klaus, 165 Pa. St. 443, 30 Atl. Rep.

214, 43 S. E. Rep. 112. See also 1005; Portsmouth Gas Co. v. Sanford,

Fish V. Carnegie, 7 Grant Ch. (U. 0.) 97 Va. 124, 33 S. E. Rep. 516.

479; Conlin v. Elmer, 16 Grant Ch. ics j>cr Winslow, J., in Marston v.

(U. C.) 541; Ripstein ?\ British Cana- Dresen, 85 Wis. 530, 540, 55 N. W.
dian Loan, etc., Co., 7 Manitoba Rep. 896. See also supra, §§ 135,

119; Carton v. Booze, 68 N. J. Eq. 136.



§ 174] INCREDIBILITIES AND IMPROBABILITIES. 221

death. He gave her various sums which she invested in real estate

or mortgages taken in the name of her husband vfith the under-

standing that the property was to be transferred to her when she so

desired, and as to this her husband corroborated her. Her husband

went into partnership with another man, the partnership was dis-

solved, the wife demanded the transfer to her of the property her

money had bought, and the transfer was made. It was conceded that

at this time her husband and the partnership were solvent. " Now,

this story is in many respects remarkable," said the court, " but we

certainly are not prepared to say that it is incredible. More remark-

able instances of the secretion of money come to light every day than

the one which is here detailed. It frequently happens that people

in the class of life to which these people evidently belonged have an

abnormal distrust of banks, and of investments of all kinds, and keep

their money uninvested, as the father is alleged to have done in this

case." '"

As was suggested in another case, there should be reasonable charity

for the primitive habits of life and simple methods in business

peculiar to unlettered people and those in the humbler walks of life.^''^

In a Louisiana case where the court confessed that the fact in

dispute was not free from doubt, a woman's testimony to her accumula-

tion from gifts of money made to her by her husband when he was

prosperous, and how she had put it away and saved it in a wooden box

in the house, until it amounted to $4,100, was accepted as true, but

her story was corroborated in some important particulars.^"" And in

a New Jersey case testimony of a witness was believed, though " it

may, and does, seem strange," said the court, that a farmer coming to

market " carried $800 in bills in his pocket, with no definite object in

view." "'

§ 174. Improbability of Improvident Business Transactions— In

General.— " Evidence is generally considered improbable when it

imputes to the parties to a transaction, occurring in the ordinary

course of business, conduct inconsistent with the principles by which

16* Case cited supra, in the preced- Ann. 1627, 22 So. Rep. 833. See also

ing note. Barrett's Succession, 43 La. Ann. 61,

105 State V. Terrio, 98 Me. 17, 56 8 So. Rep. 438.

Atl. Rep. 217. 107 Merchants Nat. Bank v. North-

lon Baptiste v. Fourchy, 49 La. rup, 22 N. J. Eq. 58.
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men, similarly situated, are usually governed," aaid Vice-Chancellor

Van Fleet of New Jersey.^"^ In another New Jersey ease Vice-

Chancellor Reed said: "While the testimony of an unimpeached

witness is not to be arbitrarily disregarded,^"" it must be measured

by the standard of common experience and business usage. The state-

ifient that a man under certain circumstances did something which we

know from experience not one in a thousand would do under the same

circumstances is discredited by the inherent improbabilitj' of the state-

luent. It is more rational to believe that the testimony is intentionally

or mistakenly untrue than it is to believe that the marvelous

occurred." *'"' His testimony to his own acts may, for the same reason,

shock the credulity of any mind of ordinary discrimination, as well

as when his testimony refers to the doings of others.^'^

" While the unreasonableness or absurdity of a line of conduct, or

of acts claimed, is not suflBcient to overcome positive evidence that the

line of conduct was pursued, or that the acts were done,^'^ never-

theless, if the evidence be so imperfect or so conflicting that the truth

cannot be clearly perceived, the unreasonableness or absurdity of what

is claimed to have been the conduct or acts of parties may be of con-

trolling importance; for those who are allowed to act for themselves

are presumed to conduct themselves and act with ordinary prudence

and sagacity— in other words, with such prudence and sagacity as

characterize the acts of mankind, under like conditions, in general.

The rule is approved by the experience and applied in the practice

of all." "'

In an Iowa case Judge Cole said :
" The claim of the plaintiffs is

based upon a course of conduct very unnatural and most unusual, and

108 Daggers v. Van Dyck, 37 N. J. v. County Line Creamery Co., 14 S.

Eq. 130, 133. For instances of trans- Dak. 312, 85 N. \V. Rep. 588, 589.

actions deemed improbable because loo See ante, § 91.

contrary to ordinary business pru- "» Whelen v. Osgoodby, 62 N. J.

dence, and not satisfactorily proved, Eq. 571, 50 Atl. Rep. 692.

see In re Shaw, 112 Fed. Rep. 947, m See the very instructive ease of

948; The Ship Invincible, 3 Sa^vy. Vroeland i\ Vreeland, 48 N. J. Eq.

(U. S.) 176, 13 Fed. Caa. No. 7,056 66, 21 Atl. Rep. 627.

(at p. 83) ; Scott V. Brunton, 9 Nova 172 See snpra, §§ 135, 136.

Scotia 405, 409; Weatherby v. Slack, i" Knowles v. Knowles, 86 III. I,

16 N. J. Eq. 491, 49G; Hartley's Ap- at p. S, opinion by Chief Justice
peal, 103 Pa, St. 23, 26; Littlejohn Scbolfield,
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hence improbable; while the claim, as made by defendants, ia based

upon a course of conduct of frequent occurrence, as shown by reportg

of cases in this court, and quite natural and reasonable. Testimony

offered in support of alleged transactione, in accordance with the

ordinary course of business, may be entirely gatisfactory, while the

same character of testimony in support of alleged facts, at variance

with the experience of men, and wanting in any probable motive,

would be rejected as unsatisfactory, if not unworthy of credit." "*

Where one party testified that the other party, without any epecial

motive therefor, agreed to give him $1,500 cash for his $900 mort'

gage, " this evidence is incredible," said the court.*'^ " When a party

asserts that it was agreed that interest upon a mortgage debt to run

for five years should not be paid until the end of the whole term, his

assertion is so contrary to usage and common experience that it should

be fortified by convincing evidence before it becomes credible." "*

Nothing but the most unequivocal testimony could persuade a court

that a vendor, before parting with his title, or receiving any part of

the consideration, and while in the actual occupancy of the major part

of the premises, had delivered legal possession to the purchaser, and

held only as tenant at sufferance under him."^

Where a defendant undertook the burden of proving that an old

woman for a period of over twenty years, fully understanding what

she was doing, annually consented to accept mere paper promises in

satisfaction of her mortgage, though none of them were ever fulfilled,

and though, when she accepted the last, the aggregate amount of those

previously accepted exceeded the penalty of the bond, Vice-Chancellor

Van Fleet said :
" It is difficult to believe that any person possessing

ordinary selfishness would, for so long a period, pursue a course of

such great improvidence; but when it is added that the person who

acted thus was a penurious old woman . . . the story approaches

the incredible." "^

An argument based on the supposed improbability of a transaction,

174 Gardner v. Weston, 18 Iowa Chancellor Heed. See also supra, §

633, 535. 189.

176 Clarke V. Joselin, 16 Ont. 68, "' Brewer v. Wilson, 17 N. J, Bq.

79. 180, 184.

178 Whelen v. Oagoodby, 62 N. J. "8 Wildrick v. Swain, 34 N. J. Bq.

Eq. 571, 60 Atl. Rep. 692, per Vice- 167, 171.
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from a business point of view, is not of much importance in the face

of clear written evidence of the transaction.^'"

§ 175. Improvident Business Transactions Provable.— " However

improbable the testimony of a witness may appear who testifies to a

fact not in itself impossible in the ordinary course of events, the

credibility, force, and effect of such testimony is for the jury," said

the New York Court of Appeals in a case where a witness testified

that he heard the secretary of a life insurance company assure a policy-

holder that the company would carry him and give him credit for

premiums past due and to become due, which was conceded to be

somewhat improbable.^^" " It does not necessarily follow that wit-

nesses are unworthy of credit merely because their testimony tends to

establish unreasonable or foolish contracts. The motives which

prompt such transactions cannot always be discovered." "^

§ 176. Important Contracts Made Without Written Evidence

Improbable.— In a case where it was contended that an agreement of

partnership existed, there was not a single scrap of paper in the cause

alluding to the partnership; and although, according to the contention,

large operations in the purchase and sale of lands were contemplated,

and large advances might from time to time be required to meet the

expenses of such a business, and entire confidence must have existed

between the parties, not a single letter was produced which alluded

to any negotiations or speculations or advances. " The absence of all

such documents, in a case of this sort, during the whole period of the

supposed operations of the partnership, is certainly an awakening

circumstance," said Mr. Justice Story, " difficult to account for in a

satisfactory manner, if the agreement be real; but of easy and natural

explanation, if it be a mere figment or an unexecuted proposal."
'-''-

It is inherently improbable that a man of afi'airs should malce an

agreement involving large interests and necessitating negotiations

which occupied considerable time, and be content to rely entirely upon

"0 Suydam v. Hotchkiss, Hill & D. isi Burke's Appeal, 99 Pa. St. 350,

Supp. (N. Y.) 96, 102. ,S61. See .tIso .9H,),n, §§ 135, 136, .ind

i«o Hastings v. Brooklyn L. Ins. ante, § 93.

Co., 138 N. Y. 473, 34 N. E. Rep. 289. isa Smith v. Burnham, 3 Sumn. (U,

See nlso supra, §§ 135, 136. S.) 435, 22 Fed. Cas. No. 13,019,



§ 177] INCREDIBILITIES AND IMPROBABILITIES. 22.5

a verbal understanding. Hence where he and his clerk testified that

there was such an oral contract, and they were contradicted by the

other party, the absence of any writing pointing to a subsisting agree-

ment made it impossible to hold that there were two credible witnesses

against one so as to require a finding in favor of the former ^^' under

the rule sometimes adopted in ascertaining where the preponderance

of evidence rests.^**

" It is in the last degree improbable " that a bond and mortgage for

a subsisting debt would be surrendered upon a parol promise by a

third party to assume such indebtedness.^*'^

§ 177. Important Oral Contracts Proved.— In a case where the

defendant set up an oral contract with the .plaintiff. Judge Dean of

Pennsylvania said: " We all know important contracts, very often,

either from pure neglect, indifference, the subject of them, or a relation

of confidence between the parties, are not reduced to writing, and that

about half the lawsuits we try have their source in this very neglect.

If we were conscious, from a common knowledge of men's business

habits, that all important contracts were reduced to writing, it would

be probable, from the absence of a writing, this particular contract

had no existence. But our knowledge being just the contrary, there is

neither a presumption of law nor fact raised in plaintiff's favor by the

failure to put the contract in writing." ^^^

In a mortgage foreclosure case where a defendant claimed that the

plaintiff's testator in consideration of the mortgage orally agreed to

leare ithe mortgage to the defendant's wife upon the testator's death

it was urged that the defendant's story was improbable— that it was

improbable he would trust such an important matter to a man's verbal

promise, and that if any such agreement had been in fact made, it

would have been embodied in the mortgage itself, or some other written

memorandum made of it. " Undoubtedly it was a loose and improvi-

dent method of doing business," said the court. " But a large portion

of the business that comes before our courts arises out of the loose

and careless methods in which contracts are made, and while it calls

183 Farley v. Hill, 150 U. S. 572, "c Philadelphia Trust, etc., Co. v.

676, 14 U. S. Sup. Ct. Rep. 186. Philadelphia, etc., R. Co., 177 Pa. St.

184 See ante, § 63. 38, 49, 35 Atl. Rep. 688. See also,

1^ Auble 17. Trimmer, 17 N. J. Eq. as to important agreements in parol,

242, 246. The Oscoda, 70 Fed. Rep. 111.

PACTS— 15
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upon the courts to scrutinize carefully the evidence by which they are

sought to be established, and to require that such evidence shall

establish a certain and definite contract, and not leave it to the court

to spell out or patch up a contract that it thinks the parties ought to

have made under the circumstances, yet, when the evidence amply and

clearly establishes a clear and definite contract, the court will not dis-

regard such evidence because it seems improbable that a person would

make a contract in such an improvident manner. And any presump-

tion arising from the supposed improbability of such a method of

doing business will not be permitted to outweigh clear and ample

evidence that a contract was in fact made in such a manner." ^"

§ 178. Improvident Lending and Borrowing. — " It is not within

the line of ordinary experience that a man having money to loan for

interest is willing to loan it without a fixed rate of interest, and to be

repaid at the mere pleasure of the borrower. . . . Nor is it

within the line of ordinary experience that a person should borrow

money upon which to pay interest, and secure it by a mortgage on all

the real estate owned, . . . without a present actual use to which

to apply the money ; and still less that any part of such money should

be kept on hand, unproductive, for years, leaving the mortgage, with

its accumulating interest, unsatisfied— assuming, of course, that an

ultimate redemption was intended." ^^'

That a person in the habit of exacting usurious rates of interest

should have made a loan without interest or security to a man whom
he had been cautioned not to trust, was thought to be highly improb-

able.i«»

§ 179. Loan of Money Without Written Evidence Thereof. —
In a case in Manitoba on a creditor's bill to set aside as fraudulent a

judgment obtained by the defendant against the debtors, the defend-

ant testified that his judgment to the extent of $2,000 was made of

several loans, of which no record, no entry, no memorandum whatever,

was produced or claimed to exist. There were suspicious facts in the

case, and his testimony was absolutely uncorroborated. Judge Dubuc

i87Boviton V. Welch, 48 N. Y. App. iss Knowlos v. Knowlea. 86 111. 1, 9,

Dlv. .378, 03 N. Y. Supp. 80, pn- per Scholfield, C. .T.

Herrick, J, See also supra, §§ 135, iso Jackson v, Hnrt, U Wend, (N,

136, y.) 343, 361.
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said :
" Men may have different modes of managing their affairs.

But there are certain elementary principles of so universal applica-

tion that no sane person engaged in business would think of dispensing

with them in the ordinary course of his transactions. Such is, for a

business man, the general practice of keeping at least some kind of

books, of making entries of ordinary business or financial transactions

which are not concluded, and of retaining the vouchers concerning the

same. Farmers, workingmen, and other persons not engaged in busi-

ness may lend a few dollars to each other without entering the items

in regularly kept books. No fault would be found for their omission

to do so. But the lending by a business man of numerous and com-

paratively large sums of money, without any entry made in any book

or any memorandum kept of the same, must be considered as extra-

ordinary and unlikely. The fact in itself does not, of course, consti-

tute evidence of fraud. It is such, however, that if asserted by the

bare testimony of one man, it would in most instances require to be

substantially established by corroborating evidence,^"" or at least by

clear proof of accurately straight dealings in the whole transac-

tion." 1"

§ 180. Payments Without Taking Receipt. — " The average man
would not pay $500 and take no receipt or memorandum to insure

himself against loss in case of the death of the other party, or his

forgetfulness, or something even worse." "^ No person of ordinary

prudence, making payments of principal from time to time on a bond

and mortgage, would omit to take receipts, if the papers were not at

hand so that the payments could be entered thereon.^"'

§ 181. Promise to Pay Money Without Consideration.— The
plaintiff, an attorney, claimed that the defendant, also an attorney,

had personally agreed to pay the former for certain services in pro-

curing a witness to testify in behalf of the defendant's client before

180 See supra, § 143. los McKinney v. Slack, 19 N. J. Eq.
101 Gowans v. Chevrier, 7 Manitoba 164. In Griawold v. Lambert, 89 Me.

62, 64. See also Martin t\ Campbell, 534, 36 Atl. Rep. 1046, payment of a

II Rich. Eq. (S. Car.) 205, 214. note for $100 was aatiafactorily

i»2 Barnett v. Nally, (Md. 1886) 6 proved, notwithstanding the note was
Atl. Rep. 535. See also Alexander not produced nor a receipt taken, and
V. Todd, 1 Bond (U. S.) 175, I Fed, despite the argument of improbabil-

C«s. No. 175 (at p. 386), ity. And see 9upra, § 136,
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a referee, and for being present at the examination. " For this ser-

vice," said the court, " plaintiff would have us believe, the defendant

agreed to pay him $100, and also made himself liable for its payment,

although he vf^as only acting as attorney for another in a case in which

he apparently had no other interest than as attorney, and although

his client, as far as appears, was perfectly solvent, and there was no

necessity for a personal liability. It is possible that an over-sanguine

attorney might make such a contract, but the evidence to support it

should be very strong and satisfactory." The defendant's version of

the agreement was not only probable, but consistent with all the facts

of the ease. He said he promised to pay the plaintiff $100 out of the

proceeds of the action if it was successful, and his statement was

corroborated. There were, also, some suspicious features in the plain-

tiff's testimony; for instance, he had made an entry of his services on

his register, with " I am to receive $100 " written in an ink a little

lighter than the other words ;
" and such an entry in a register is

unusual, to say the least," remarked the court. A judgment in favor

of the plaintiff was reversed as against the evidence.^'*

§ 182. Improvident Release. — In a suit to reform a release

erecuted by the plaintiff, whereby the defendant railroad company, in

consideration of $1,100, was discharged from all liability for property

destroyed by fire caused by locomotive sparks, the plaintiff, who was

an illiterate person, testified that the release as read to him was limited

to the uninsured property destroyed. But the total loss for which the

defendant was liable amounted to $3,300, and the plaintiff knew this;

and the court thought it " inconceivable that he would, with a knowl-

edge of its contents, execute the release in question, which \,oaui

deprive him of his right to recover two-thirds of his loss " against a

perfectly solvent company.^*""'

An allegation Qiat a chattel mortgage was given to secure a debt

with the understanding that, when less than one-third of the debt was
paid, the mortgage as to more than one-half of the property was to be
released, "was the statement of a very unusual transaction from a

business standpoint and would require strong proof to sustain." "°

isiFixman v. Brown, 14 Daly (N. Atl. Rep. 560, opinion by Mr. Justice
Y.) 110. Mestrezat.

180 Highlands v. Philadelphia, etc., loo Fry v. Piersol, 106 Mo. 429, 86
R. Co., 209 Pa. St. 286, at p. 297, 58 S. W. Rep. 171.
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§ 183. Improbable Carelessness in Executing Attested Document.

— It is very improbable that a well-educated man in executing a docu-

ment which requires a subscribing witness would allow the witness to

sign first, and afBx his own signature afterward, and a court will be

unlikely to believe it on the testimony of -a person whose recollection

of other circumstances attending the transaction is shown to be

erroneous.'^'^

§ 184. Improbable Abandonment of Invention.— Never has a

useful invention been patented, that witnesses could not be found to

swear that they had seen it in use many years before, either in this

country or in England; and yet, strange to tell, the invention, though

most valuable, has been left to drop into obscurity, both by the in-

ventor and the public, burnt up, or had some other accident, so that

neither the public nor the inventor received any advantage from it.

Such testimony ought to be received with suspicion, as it carries im-

probability on its face.^°'

§ 185. Incredible Tale of Common-law Marriage.— In a Few
York case where a woman brought a suit to establish a common-law

marriage, and a verdict for the plaintiff was vacated on motion, the

court said that the case was unique in two respects : first, that there

eould have been gotten together, by chance, in the worldly-wise city

of New York, twelve men apparently as innocent and as credulous as

the men who composed the jury ; and, second,, that the plaintiff, with

a story so improbable, so inconsistent, and so unconvincing, with the

affirmative evidence against her contention so overwhelming in its

character, could have succeeded, by her attractive personality and

rare dramatic ability, in inducing any twelve men to render a verdict

that she had ever been married to the defendant. " The story of the

common-law marriage on the rear seat of a one-horse, two-seated vehi-

cle, driven by a hackman, at Port Lee, N. J., which was not observed

by the alert driver on the front seat, the ceremonial marriage before a

bogus justice of the peace in a summer house in the rear of a saloon,

without a witness, and the marriage certificate then received, but

IS' Cooper v. Boekett, 4 Moo. P. C. los Per Mr. Justice Grier, chargiBg

419, 439. See also, as to the effeet of a jury in Sloat v. Spring, 22 Fed.

mistake, infra, §§ 813, 1082 et seq. Cas. No. 12,948o (at p. 331).
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Bubsequently lost, and to the existence of which no other person testi-

fied, might well form an appropriate plot for a comic opera, but it has

no place in the realm of reality." ""

§ 186. Incredible Calmness in Peril.— It would be scarcely

credible that the captain of a ship should, at the very moment when

his craft was foul of another in collision, turn aside and look at the

clock to fix the precise time.'""

§ 187. Incredible Conspiracy to Defraud.— It " challenges the

utmost credulity " to believe that men of wealth and business capacity,

having made heavy investments in a great enterprise requiriag skil-

ful management, and promising, under judicious and united coun-

sels, large returns, should combine to oppress and defraud one of their

associates and thereby defeat their enterprise or seriously impair its

succesa.""^

§ 188. Incredible Taciturnity of Master Mariners.— Where two

master mariners and another person met in the pilot house of a steamer

just before a collision, and one of them who said they held no con-

versation probably underestimated the length of time, Mr. Justice

Clifford said :
" Master mariners, as well as other seafaring men, are

very apt to converse when they meet on the theatre of their favorite

pursuit; and the statement that they remained together in the pilot-

house, even for two minutes, without speaking, needs confirma-

tion." =°2

§ 189. Servant's Disobedience of Master's Orders. — A chauffeur's

testimony that he took out his employer's automobile in disobedience

of his express instruction, on the occasion when the plaintiff was run

over by the machine, was pronounced not improbable under all the

circumstances.^"'

i»» Herrmann J). Herrmann, (Supm. N. J. Eq. 480, 490, per Chancellor

Ct. Spec. T.) 98 N. Y. Supp. 654, per Green.

Smith, J. 20= Chamberlain v. Ward, 21 How.
200 The Lepanto, 21 Fed. Rep. 651, (U. S.) 548, 569.

663. 205 Stewart r. Baruch, 103 N. Y.
201 Bentley v. Long Dock Co., 14 App. Div. 577, 93 N. Y. Supp. 161.



CHAPTEE V.

SOUND AND HEARING.

190. Introduction.

191. Sounds Plainly Audible Presumed to Have Been Heard.

192. Presumption that a Person Heard What Others Heard.

193. When Presumption Just Mentioned Does Not Operate.

194. Presumption that a Person Did Not Hear What Others Did Not
Hear.

195. Positive and Negative Testimony to Sounds.

196. Familiar Sounds Unnoticed— Locomotive Signals.

197. Are Sounds More Audible in Nighttime?

198. Identification of Animate or Inanimate Objects by Sounds They

Make.

199. Identification of Concurring Sounds.

200. Distinguishing Kind of Firearms by Report.

201. Hearing Affected by Attention and " Expectant Attention."

202. Church Bells— WayTvardness of Sound— Sensitiveness of Hearers.

203. Sound of Footsteps on Stairs or Floor— How Many Persons?

204. Identification of Person by Sound of Footsteps.

205. Judgment as to Direction of Sound.

206. Sounds Attributed to Sexual Intercourse.

207. Sound of Human Voice— Hearing of Words Uttered.

208. Conversation in Adjoining Room.

209. Sound of Warning Shouts.

210. Positive and Negative Testimony to Warning Shouts.

211. Audibility of Commands Given in Battle.

212. Positive and Negative Testimony to Words Spoken.

213. Sounds Conveyed by Phonograph or Telephone.

214. Noise of Wagon on Street Pavement.

215. Crepitation of Injured Bones.

216. Noise of Railroad Trains in General.

217. Noise of Train on Bridge or Frozen Ground.

218. Snow on Rails Diminishing Noise of Train.

219. Noise of Trains in Country at Night.

220. How Far Can Trains Be Heard 1— Statement by New York Court

of Appeals.

221. Presumption that Train Was Heard.

222. Sound of Cars with Favorable or Unfavorable Wind.

223. Noise of Hand Car.

224. Noise of Engine Suddenly Reversing.
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§ 225. Noise of Engines or Detached Cars or of Backing Train.

226. Noise of Detached Car Moving Up Grade.

227. Noise of Trains, Engines, or Cars " Coasting " Down Grade.

228. Noise of "Drifting" Train.

229. Noise of Vehicle Preventing Driver from Hearing Train.

230. Passing Train Smothering Sound of Approaching Train.

231. Noise of Train Drowned by Noise of Steam from Standing Engine.

232. Storm Preventing Hearing Train.

233. Singing and Shouting Preventing Hearing Train.

234. Humiming Telegraph Wires Preventing Hearing Train.

235. Sundry Other Noises Deadening Sound of Approaching Train.

236. Train Not Heard by Person with Ears Muffled.

237. Noise of Locomotive Signals.

238. Impression of Pitch or Loudness of Whistle.

239. Locomotive Signals with Favorable or Unfavorable Wind.

240. Noise of Vehicle Preventing Hearing Locomotive Signals.

241. Noise of Sleigh Bells Preventing Hearing Locomotive Signals.

242. Noise of Passing Train Preventing Hearing Locomotive Signals.

243. Rain or Wind Storm Preventing Hearing Locomotive Signals.

244. Sundry Other Noises Preventing Hearing Locomotive Signals.

245. Locomotive Signals Not Heard by One with Ears Muffled.

246. Noise of Electric Cars in General.

247. Noise of Electric Car on Up Grade.

248. Noise of Electric Car on Down Grade.

249. Noise of Electric Car Running Slowly.

250. Noise of Electric Cars at Night.

251. Noise of Vehicle Preventing Hearing Electric Car.

252. Noise of One Electric Car Preventing Hearing Another.

253. Wind or Rain Storm Preventing Hearing Electric Car.

254. Sound of Gong of Electric Car.

255. Noise of Steamer Rushing Through Water.

256. Vessel's Signals— Eligible Place for Lookout.

257. Whistle Moie Penetrating than Fog Horn.

258. Fog Horn Superior to Bell.

259. Superiority of Mechanical Fog Horn.
260. Noise of Rowlocks Not Equal to Fog Horn.
261. Steam Fog Horn Resembling Steam ^^'histle.

262. Sound of Fog Horn Suppressed by Loud Whistle.

263. Continuous Blowing of Fog Horn Imprudent.

264. Vessel's Signals— Single or Dovible Blast?

265. Which of Two Vessels Initiated Signals?

266. Simultaneous Signals between Vessels.

267. Signal by Third Vessel Mistaken by Other Two as Theirs.

268. Vessel's Signals in Unfavorable or Favorable Wind.
269. Excited Officers May Not Notice Sound of Fog Horn.
270. Signals Not Heard because of Diversion of Attention.
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S 271. Water as a Comimunicator of Sound..

272. Aberration of Sound in Clear Weather.

273. Aberration of Sound in Fog— Leading American Case,

274. Aberration of Sound in Fog— Other Cases.

275. Vagaries of Sound of Fog Horn.

276. Locating Sound in Fog.

277. Determining Course of Vessel by Her Fog Signals.

278. Sound of Signal Deflected by Wind.

§ 190. Introduction. — In any case where it is contended that

certain sounds would or would not probably have been heard by a

person reasonably attentive, or that such sounds would or would not

probably have prevented him from hearing other sounds, or wherever

any other contention is made concerning phenomena of sound and

hearing, it is incumbent upon the party having the burden of proof

to persuade the trier of facts that his contention is correct. But after

judgment or verdict in his favor, and on motion for a new trial, and

more especially on review of the evidence by an appellate court, the

judgment or verdict will be allowed to stand if the court is satisfied

that his contention was reasonably arguahle. In other words, speak-

ing of a jury trial, we may say the party finds that at the outset he

must make an argument that will obtain the concurrent assent of

twelve minds; whereas after verdict in his favor the extent of his

burden is to convince the court that among twelve reasonable men
there would be a difference of opinion as to the validity of his conten-

tion. Hence the author's justification for setting forth the views of

judges concerning these physical phenomena is complete; for inspec-

tion of the multitude of cases cited in the following sections will show

that the courts rarely disagree, that they persevere in opinions ex-

pressed by them in preceding cases, and that frequently, even com-

monly, the fate of a verdict has depended upon the question whether

the court was or was not willing to concede that there might be a

difference of opinion among reasonable men concerning the phenom-

ena of sound and hearing in the circumstances of the particular case.^

In determining whether a person injured at a railroad crossing was

in tlie exercise of ordinary care, the conditions at the time in respect

of light or darkness, noise, confusion of noises, or absence of noise,

iSee, for example, infra, §§ 229, 232.
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may be decisive factors in the inquiry. "They appeal to different

minds with a varying degree of force and cogency," said the New

York Appellate Division in one such case, " and, however we might

feel disposed to vote upon the question as jurymen, were the con-

troversy presented to us in that capacity, it is clearly alien to the

province of the court to determine the contention." "

And, said the New York Court of Appeals, "when, from the

circumstances shown, inferences are to be drawn which are not certain

and incontrovertible, and may be differently made by different minds,

it is for the jury to make them ; that is to say, when the process is to

be had at a trial of ascertaining whether one fact had being from the

existence of another fact, it is for the jury to go through with that

process." '

These principles relating to appellate review are familiar; and the

cases in support of them are so multitudinous that the author does

not deem that the scope of this treatise requires their citation.

§ 191. Sounds Plainly Audible Presumed to Have Been Heard. —
We have stated elsewhere that objects plainly visible are presumed

to have been seen.* A parallel presumption exists in respect to

sounds. Common experience, said the New York Appellate Division,

requires an affirmative answer to the following query :
" If there had

been an explosion of dynamite close to the highway upon which the

deceased was traveling, and it appeared that his hearing was good,

would a jury be justified in finding, in the absence of any other facts,

that he heard it ? " '^ A great volume of gas issuing from a gas well

makes so much noise that a person walking near it will necessarily be

advised of its presence." A conclusive presumption that a sound was

sWoodworth v. New York Cent., "The explosion of such a body as

etc., K. Co., 55 N. Y. App. Div. 23, u ship of war would be heard to a

66 N. Y. Supp. 1072. stupendous distance. It is a well-

3 Hart V. Hudson River Bridge Co., known fact that in the famous battle

80 N. Y. 622. in the Downs, the explosion was heard
* See post, §§ 280, 331. in St. James's Park, and was made
Browne v. New York Cent., etc., the foundation of u mathematical

R. Co., 87 N. Y. App. Div. 206, 83 calculation by Sir William Petty with
N. Y. Supp. 1028. respect to the velocity of the progress

"McClafferty v. Fisher, (Pa. 1885) of sound." The Island of Trinidad, 5

2 Atl. Rep. 60. C. Rob. 85, 88, per Sir William Scott.
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heard by a person is quite often applied in the case of persons at or

near a railroad crossing with a train thundering down on them.'

§ 192. Presumption that a Person Heard What Others Heard.—
It is elsewhere stated that courts freely presume that what was seen

by one person was seen, or could have been seen, by another with equal

opportunity for seeing it.' So " where a sound is heard by one per-

son, the inference would be that all other persons of good hearing,

and having equal opportunity to hear, heard the sound also; and if

they should testify that they did not, we think that it would be a

question for the jury to determine whether the direct evidence was

not rebutted by the circumstantial." ° The presumption is fre-

quently employed to support a finding that railroad trains, locomotive

signals, or vessels' signals, were or ought to have been heard.^"

The fact that a steamer's signals were heard by several other steamers

as far away as the steamer with which she collided is conclusive

evidence that they were given, and strong evidence that they ought

to have been heard on the other steamer if her lookout was vigilant.^^

A person driving toward a crossing was so absorbed in conversation

that, while others heard a train approaching and endeavored as best

they could to warn him of his danger and arrest his attention, they

could not do so.^^ " This, to our minds," said the court, " conclusively

shows that his ears were not open to hear an approaching train.

The fact that others heard the train and saw an accident impending

is also quite significant." ^'

7 See infra, § 221, and ante, § 160. 343, 347, 90 N. Y. Supp. 239, 2-11;

8 See post, § 281. Wood v. Pennsylvania R. Co., 177 Pa.

»Ford V. Central Iowa E. Co., 69 St. 306, 35 Atl. Rep. 699; Chicago,

Iowa 627, 21 N. W. Rep. 587, 29 N. etc., R. Co. v. Andrews, (C. C. A.) 130

W. Rep. 755, per Adams, J. Fed. Rep. 65, 70; Chicago, etc., R.

10 Smith V. Maine Cent. R. Co., 87 Co. v. Rossow, (C. C. A.) 117 Fed.

Me. 339, 32 Atl. Rep. 967; Hendrick- Rep. 491, 494; The A. P. Skidmore,

son V. Great Northern R. Co., 49 108 Fed. Rep. 972; The City of

Minn. 245, 51 N. W. Rep. 1044; Augusta, 102 Fed. Rep. 991, 996; The

Payne v. Chicago, etc., R. Co., 136 Illinois, (C. C. A.) 87 Fed. Rep. 574,

Mo. 562, 38 S. W. Rep. 309; Sulder 576. See also infra, § 230.

V. Pennsylvania R. Co., 70 N. J. n The Illinois, 65 Fed. Rep. 123,

L. 196, 56 Atl. Rep. 124; Wendell v. 124.

New York Cent., etc., R. Co., 91 N. 12 Conversation distracting atten-

Y. 420, 428; Waddell v. New York tion, see post, §§ 694, 775.

Cent., etc., R. Co., 98 N. Y. App. Div. is Golinvaux v. Burlington, etc., R.
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§ 193. When Presumption Just Mentioned Does Not Operate."—
Before drawing the inference mentioned in the last sectian, the trier

of facts should be satisfied that the position of the person to be

affected by it was equally favorable for observation with that of

the witnesses, not only in respect to physical adjuncts, but also in

regard to any other circumstances that might differentiate his situa-

tion from theirs. Thus, in a case in Minnesota a man driving, a

horse and wagon and approaching a railroad crossing was unacquainted

with the railroad and the surrounding country, and did not hear

a train when it left a station two miles below, nor while it was com-

ing toward the crossing where he was struck and killed. Nearly

all of the plaintiff's witnesses, residents of that immediate locality,

testified that although no signals were sounded for the crossing they

heard the train coming from the time it left the station below, and

from this it was argued on behalf of the defendant company that

had the deceased listened, as was his duty, when he approached the

crossing, he too would have heard it coming, and would have been

warned in ample time to prevent his driving on to the crossing.

But the court replied that in this contention the counsel overlooked

two conditions both present, which might have a bearing on the

matter: first, that the deceased was in an empty lumber wagon

which made more or less noise ;
^^ and second, and of more moment,

that all of these witnesses were well acquainted with the movements

of this particular train, and knew when it might be expected at the

station below, as well as at the crossing, while some of them were pay-

ing special attention tO' its coming on that occasion. A stranger to the

neighborhood, and to the movements of this train, continued the

court, would not be expected to know that a train was approachiag

the crossing, because it whistled and blew off steam at the station,

or because its approach was apparent to those who knew all about

its- .junning time and movements.^" It may very well be true that

various witnesses near a crossing heard the approach of a train,

while a person driving, for instance, an empty lumber wagon, " which

must have made more or less noise as it was driven along," " did not

Co-., 125 Iowa 652, lOI N. W. Rep. i" Hendrickson r. Great Northern

465, per Deemer, C. J. R. Co., 49 Minn. 245, 51 N. W. Rep.
»* For parallel cases as to light and 1044, per Collins, J.

sight, see post, § 282. it As to noise of vehicles, see supra,
15 See infra, §§ 214, 229, 251. § 214, and infra, § 229.
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hear the train.^* The atmospheric conditions affecting the trans-

mission of sound in a fog are so imperfectly understood ^' that fault

should not be imputed to a vessel for failure of those aboard her to

hear another's signals in a fog, even if they were heard by others

at an equal distance.^"

§ 194. Presumption that a Person Did Not Hear What Others

Did Not Hear.— It is shown in another place that a person may be

presumed not to have seen what others in an equally favorable situa-

tion did not see.^^ A like presumption obtains in regard to sound

and hearing; it may be inferred that a person did not hear what

was not heard by others having an equally favorable opportunity

to hear.^^

This inference tends only to negative the fact of hearing; there

may have been a sound which was not heard because of inattention

or for various other reasons mentioned in this chapter.^^ Thus,

upon the question whether locomotive signals were given, a negative

finding might be totally unsupported by testimony of witnesses that

they did not hear them/* while a finding which negatived contribu-

tory negligence might be abundantly supported by such testimony.

The following quotation from an opinion illustrates the possible

difference between the issues :
" The place was crowded with people,

the wind hlowing a hurricane, his hat blown off, and in the con-

fusion he, endeavoring to catch it, struck against the engine. Whether

or not under these circumstances he was guilty of negligence, would

depend upon what notice he had of the approach of the engine.

A witness, who was near him at the time, testifies that he did not

hear the bell ring; and if a person standing there could not hear it,

it is not unreasonable to suppose the deceased did not. No man,

18 Hendrickaon v. Great Northern 71 S. W. Rep. 127; Colvin v. Vensel,

R. Co., 49 Minn. 245, 51 N. W. Rep. 194 Pa. St. 83, 44 Atl. Rep. 1072.

1044. See also the point to which See also Little v. Grand Rapids St.

this case is again cited supra, § R. Co., 78 Mich. 205, 44 N. W. Rep.

192, 137; Mackay v. N. Y. Cent. R. Co.,

19 See infra, § 272 et seq. 35 TST. Y. 75, 77.

20 The Newport News, 83 Fed. Rep. 23 See infra, §§ 196, 239, 245, 251-

522, 526. 2^53, 268-270, 278.

21 See post, § 283. 2* Positive and negative testimony

22 State V. Crabtree, 170 Mo. 642, to signals, see post, "§ 1196 et seq.



238 SOUND AND HEARING. [§§ 195, 196

unless for the purpose of self-destruction, will voluntarily place him-

self where his life may be taken away." ^°

§ 195. Positive and Negative Testimony to Sounds.— This topic

is treated in some other sections of this chapter.^" The relative

weight of positive and negative testimony in general, and especially

with reference to the question whether locomotive signals were given,

is discussed in another chapter.^'

§ 196. Familiar Sounds Unnoticed— Locomotive Signals.— Dr.

James says :
" We do not notice the ticking of the clock, the noise

of the city streets, or the roaring of the brook near the house; and

even the din of a foundry or factory will not mingle with the thoughts

of its workers, if they have been there long enough." ^* Speaking

of the inferior weight of negative testimony of factory workmen in

a suit to enjoin a nuisance consisting of noises and vibrations pro-

duced by the factory. Judge Peters of Prince Edward Island said:

" It is well known that persons constantly engaged among the racket

of machinery become so accustomed to it that a noise or vibration

that would be very annoying to an ordinary person would scarcely

be perceived, or if perceived would not at all annoy them." ^'

It is a matter of common observation that persons who are habitu-

ally in a situation to hear the passing of railroad trains fail to notice

zB Bernhardt v. Rensselaer, etc., R. duee the idea of sound be made in the

Co., 32 Barb. (N. Y.) 165, 168, per ear, yet no sound is heard. Want of

Ingraham, J. As to the weight of sensation, in this case, is not through

the presumption arising from the in- any defect in the organ, or that the

stinet of self-preservation, see post, man's ears are less affected than at

§ 554 et seq. other times, when he does hear; but

20 See infra, §§ 201, 202, 210, 212. that which uses to produce the idea,

27 See generally, and especially as to though conveyed in by the usual

positive and negative testimony to organ, not being taken notice of in

locomotive signals, " Positive and the understanding, and so imprinting

Negative Testimony," post, chap, no idea on the mind, there follows no

XXIII. sensation." Locke, Essay Concern-

as James, Principles of Psychology, ing the Human Understanding, Book

vol. 1, p. 455. "A sufficient impulse II., chap. IX.

there may be on the organ, but it not -" AUpy v. Duchemin, 2 Has. & War.

reaching the observation of the mind, (P.' E. Island) 300, 370, a suit to

there foUowa no perception; and enjoin a nuisance,

though the motion that uses to pro<



§ 196] SOUND AND HEARING. 239

the noises whicli accompany them "" or the locomotive signals of

whistle or bell.^^ " People sit for hours in their own quiet homes

without hearing the clock strike. Few of the dwellers in the larger

cities hear the alarm from the fire department stations, or the whis-

tling of tugs in the harbors. But the clock strikes every hour or

oftener, the alarms are sounded frequently, and the tugs blow their

blasts almost constantly. There is no class of occurrences which

people are less likely to notice or remember than those with which

from frequent repetition they are familiar, or those which, happening

at stated intervals, or in connection with familiar happenings, are

expected." '^

In a Pennsylvania case of a collision at a railroad crossing, several

of the witnesses who were called on behalf of the plaintiff testified

that they did not hear the customary locomotive warning for the

station immediately ahead, but that they distinctly heard the short

shrill signal of the danger whistle. " I have no doubt that they

were entirely truthful in what they said," said Chief Justice Paxson.
'•' The reason they heard the one and not the other is easily recon-

cilable with common experience. The long whistle, which is used

in approaching a station, is so common upon a leading railroad line

that persons living in the vicinity, and especially near a crossing,

may hear it many times during the course of the day. It is so fre-

quent that they may not notice it. It conveys no meaning, beyond

the fact that a train is approaching a station or a crossing. But

when the shrill warning signal is given by two or more sharp blasts,

it is likely to attract the attention of persons in the vicinity.^' It

is known to mean immediate danger to some one. Thus, we 'learn

from plaintiff's testimony that the danger signal, given just before

the accident, attracted the immediate attention of those who did not

hear the whistle or the bell at the warning post. They rushed

30 See the following notes, and tnfro, (Neb.) 97 N. W. Rep. 750, per

g 216. Ames, C.

31 Sanborn v. Detroit, etc., R. Co., as Would there be no room for

99 Mich. 1, 57 N. W. Rep. 1047; retroactive attention to operate in the

Wilds i;. Hudson River R. Co., 29 N. case stated in the text so as to bring

y. 315, 329; Corcoran v. Pennsylvania to mind the fact that a signal was or

R, Co., (Pa. 1902) 63 Atl. Rep. was not given a few moments before?

240. See as to retroactive attention, post,

'< Kielbeok v. Chioago, etc. R. Co., § 776 et leq.
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immediately to the windows or other points of observation to see

what it meant." **

§ 199. Are Sounds More Audible in Nighttime?— We are not

aware of any authority for the statement of a certain law writer that

" the air of night is more favorable than that of the day for the

transmission of soimd." Describing a visit to Keswick, the poet

Gray says in his journal :

'"' In the evening I walked down to the

lake by the side of Cro-park, after sunset. . . At a distance

were heard the murmurs of many waterfalls, not audible in the

daytime." But it is the silence of night, when beasts and birds as

well as men are mostly at rest, that makes the sounds more noticeable.

The moon among the clouds rode high.

And all the city hum was by.

Upon the street, TvTlere late before

Did din of war and warriors roar,

You might have heard a pebble fall,

A beetle hum, a cricket sing,

An owlet flap his boding wing

On Giles's steeple tall.

Marmion, Canto Fifth, XX.

In Wall street, New York City, on Sunday, except for the noise

of Broadway or elevated cars all sounds are heard about as distinctly

as in any Northport street at night. Then, again, it is familiar

knowledge that diminution of one sense is followed by increased

attention to the indications of other senses.*'

Hermia. Dark night, that from the eye his function takes.

The ear more quick of apprehension makes;
Wherein it doth impair the seeing sense.

It pays tlie hearing double recompense.

Midsummer Night's Dream, Act III., so. 2.

But it was a blind man who gave us the simile, " Still as night or

summer's noontide air." '"'

34 Urias v. Penn. R. Co., 152 Pa. St. court was compelled to let the verdict

326, 329, 23 Atl. Rep. 506, 567. But on that remain undisturbed,

the jury having found that the warn- 3i> gpe post, § 396.

ing post signal was not given, the s" Paradise Lost, Book II., 30a, .309.
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Stillness of uight is always a material circumstance in estimating

the audibility of sounds.^'

§ 198. Identification of Animate or Inanimate Objects by Sounds

They Make.— Identification of human beings by their voices, of a

dog by his bark, and of things by the noise they make, is considered

in another part of this work.^^

§ 199. Identification of Concurring Soundsi— In the inquiry

of the United States Senate Committee on Military Affairs into the

Brownsville raid, in 1907, the testimony of one of the members of the

discharged negro battalion caused the members of the committee

much amusement, said the New York Sun. He was a young negro,

very black, with a hoarse voice, and stuttered. He was a patient in

the hospital, and he told of hearing shots fired north and east of the

hospital. They continued, as those firing moved west, until they

reached a point opposite the barracks. Those doing the firing were

on horseback, he said, and he heard the sound of the horses' hoofs.

Witness, together with the white hospital corps men, was on the

porch of the hospital. Bullets went over the hospital^ and the

sergeant ordered them to stand behind the brick pillars to keep from

getting hit. The firing lasted about five minutes after the call to

arms was sounded.

Senator Warner sought to cross-examine the witness and was ask-

ing him about the sound of galloping horses which he said he heard,

when the witness, whose answers had previously caused laughter,

suddenly interrupted the senator:

"Jes' yo' wait right there one minute, senator," said the darkey;

" let me ask yo' a question, will yo' ?
"

"Well, go ahead then, I'll submit," said Senator Warner good-

naturedly.

" NoWj jes' yo' s'posin' a case," the witness went on ;
" s'posin' youse

hear a man choppin' wood 'bout three or fo' blocks from yo', an' right

87 See infra, §§ 205, 219, 250. In veyed more easily and perfectly, and

Atlantic Coast Line R. Co. v. Miller, when any one abotit there could and

(Fla. 1907) 44 So. Rep. 247, Taylor, did hear not only the whistle sounded,

J,, speaking of locomotive sign^l^ by but the ruitlbling noise," etc.

whistle and bell, said : " It was early 38 See post, chap. XXV., " Identifi-

in the morhing, when sotind iS con- cation of Persons and Things."

FACTS— 16



242 SOUND AND HEARING. [§ 200

ober here like youse hears a dawg a-barkin', don't yo' s'pose yo' can

tell de difference 'tween de man a-choppin' wood an' dat dawg

a-barkin'?"

The dignity of the committee was upset, and the senators shouted.

Senator Warner admitted his ability to distinguish between such

sounds, but the cross-examination after that did not amount to much.

The committee was in no mood to be serious.^"

§ 200. Distinguishing Kind of Firearms by Eeport.— A witness

familiar with the report of firearms is competent to testify to his

opinion that a report heard by him was the discharge of a pistol and

not of a rifle or shotgun.*"

When the Brownsville investigation by the Military Committee of

the United States Senate, in 1907, was in progress, the Washington

correspondent of the New York Sun wrote as follows:

"As yet the investigation has proved nothing. No new facts of

special importance have been brought out, although some useful in-

formation has been obtained. The witnesses have made generally

a good impression. Their various stories have supported one another,

yet there has been a sufficient difference in matters of detail to leave

little ground for charges of previous agreement to tell a certain story

and stick to it."* Probably the most important testimony yet de-

veloped has to do with what might be called the ' tone ' of the guns

with which the shooting was done. The tone of a Krag, a Mauser,

or a Lee-Metford rifle is easily distinguishable by men familiar with

the different weapons. All gunfire may sound alike to a layman,

but to those acquainted with firearms the difference in gun tone is

as clear as would be to a layman the smashing of a window pane

and the smashing of a door panel. The note of revolvers or of such

guns as the citizens of that neighborhood would be likely to possess

is quite different from that of the army rifle, and should be easily

recognized by soldiers. It will be interesting to know what the white

officers of the battalion have to say on that point. If they say that

the fire was mixed, say that of Winchesters, shotguns, and revolvers,

the entire matter would seem to be definitely settled. So would a

3» The Sun, Feb. 19, 1907. " An observation eminently sound,

"State V. Graham, 116 La. 779, 41 and supported by numerous cases. See

So. Eep. 90. po^t, §§ 724 ct seq., 839 et se^.
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part of the matter seem settled if the testimony showed a uniformity

of gun tone, and the tone that of army rifles." *^

On the subsequent court-martial trial of the major in command
of the negro soldiers he testified that nearly all the shots he heard

on the night of the raid came from high-power rifles, a point in-

ferentially against the soldiers.*'

§ 201. Hearing Affected by Attention and "Expectant Atten-

tion."— "A faint sound or light is rendered louder or brighter as

we attend to it." ** And a person has a more or less vague impression

of soimds according to the degree in which his attention may have

been directed to other matters at the time.*° Dr. Tuke, treating of

the influence of the mind upon the sense of hearing, says that " the

thought uppermost in the mind, the predominant idea or expecta-

tion, makes a real sensation from without assume a different char-

acter."*' A happy use of this passage was made in an English

ease where it was sought to enjoin an alleged nuisance consisting of

noises and vibrations produced by the machinery in a silk factory.

Lord Chancellor Selborne said :
" I am far from saying that there

may not be a case in which the owner of a house very near a mill

in a manufacturing town may be entitled to protection against noises

resulting from the introduction into the mill of new machinery, or

of new modes and processes of working. But in every case of this

kind it ought to be clearly made out that the mill-owner has exceeded

his rights. When there has been no introduction of new machinery,

and nothing new in the manner of working— when everything within

the mill has gone on without change in the usual and accustomed

course of the manufacturer's business— a plaintiff undertaking to

prove that at and after a definite time the noise from the mill, ad-

mitted to have been previously lawful and harmless, became excessive

and noxious imposes upon himself (to say the least) an arduous task.

And how have the plaintiffs acquitted themselves of this burden?

I see no reason to doubt that they, and their servants and friends,

who are witnesses in this case (several of whom have not been cross-

<z The Sun, Feb. 13, 1907. 4^ As to distraction or diversion of

" The Su-n, March 22, 1907. attention, see post, § 694.

1* New International Encyclopaedia, 46 Tuke, Influence of the Mind on

B. V. Attention. the Body, p. 47.
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examined), do themselves believe that the considerable increase of

noise of which they speak has really taken place, and are persuaded

that this noise is a serious nuisance. But it is not impossible that

this should be the case, and yet that the witnesses for the defendant

(none of whom have been cross-examined) should be believed. Those

who compare the noise which they hear to-day with the noise which

they heard months or years ago are witnesses (within certain limits)

to impressions upon the mind rather than to facts. Those who

speak of the manner in which the engine and machinery have been

worked, and the business of the mill carried on, speak of facts, and

not of impressions on the mind." Lord Selborne thereupon quoted

the passage from Dr. Tuke's treatise as above given, and continued:

" Every one must have had some experience of the truth of this

statement ; a nervous, or anxious, or prepossessed listener hears sounds

which would otherwise have passed unnoticed, and magnifies and

exaggerates into some new significance, originating within himself,

sounds which at other times would have been passively heard and not

regarded.^' In the present case, I have no doubt that a real ' whir-

ring sound,' such as the plaintiffs' witnesses describe, did proceed

from the machinery in the mill when at work, at all times, before

as well as after the erection of the steam engine in 1864-5." Upon

further examination of the evidence, his lordship came to the con-

clusion that no sufficient case was made out, and that the hill, so

far as it sought relief on the ground of nuisance, must be dismissed.'*

Judge Thompson refers to this case as illustrating the effect of what

he terms " expectant attention." **

However, in a case in Prince Edward Island, where the plaintiff

obtained an injunction against the improper operation of a factory

next to his house, and several highly respectable witnesses who had

gone to his house for the purpose of qualifying themselves to testify

declared that they heard the alleged noise and felt the vibrations,

Judge Peters said :
" Can I believe that these deponents have all

combined together to make statements which they knew to be

untrue ? °° It is urged on me by counsel, that these persons went

there expecting to hear these sounds and therefore they may have

4TSee infra, § 202. 40 Thompson on Trials, § 1911.

48 Gavmt V. Fynney, L. R. 8 Oh. bo As to the prenumption of ver-

App. 8. acity, see post, | 1047.
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imagined that they heard noises and felt vibrations which had no

reality. Looking at the character of the witnesses whose testimony

it was necessary to impugn, it was probably as good an answer as

could be given for such a contention, but if a judge under the cir-

cumstances could adopt this view, I do not know what evidence he

would ever consider conclusive." °^

§ 202. Church Bells— Waywardness of Sound— Sensitiveness

of Hearers.— In a suit to enjoin the ringing and chiming of bells

on a church in Philadelphia, it was contended by the defendant

that if the sufferings for which the bill sought relief were not im-

aginary, they were the inevitable offspring or accompaniment of

nervous disease, and that a morbid or excited fancy °^ attributed them

to the peals issuing from the tower of the defendants' church. The

court was persuaded, after an examination of the testimony on both

sides, that the sound of the bells did cause annoyance and suffering

which was not merely imaginary, oi- felt only by the hypersensitive,

but was real and substantial and extended to several classes of per-

sons— tl\e very young, the aged, the sick, and those who, though

not invalids, had somewhat declined from the fortunate condition

of robust health, who are found in all places and among all con-

ditions of life, and whose rights in all neighborhoods the law should

sedulously guard. In arriving at this conclusion, the court applied

to the conflicting testimony the rule that such testimony must be

reconciled, if it can reasonably be done, without imputing perjury

to any of the witnesses,"^ and that positive and negative testimony

is frequently to be reconciled by according greater weight to the

former. Thus, many of the witnesses who declared that they were

pleasurably affected by sounds which the witnesses in other houses

described as a cause of pain, were not subject to the pressure of

disease as were some of the latter class. Moreover, said the court,

"the senses of one patient may be dulled by his malady, while

those of another become preternaturally acute, and are tortured by

that which brings pleasing reminiscences to the first." In like

manner some of the complainants occupied houses which rose to

the level of the church belfry and were thus exposed to the full force

51 Alley V. Duehemir, 2 Has. & War. »» See mpra, § 201.

(P. E. Island) 360, 365. =3 See post, § 1048.
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of the waves of sound which poured from its windows but passed

over the humbler roofs of more remote houses, although, according

to some of the witnesses, to break resonantly on dwellings still farther

removed. " The laws of sound are uniform, but their operation

if controlled by causes that cannot always be readily ascertained.

A recent paper by Mr. Tyndall gives some remarkable instances of

this phenomenon, and I believe that the most expert man of science

would hesitate to declare beforehand in what spot echo would best

and oftenest reflect the voice. . . . The truth is that a casual

or uninterested observer can no more predict or account for the seem-

ingly wayward course of the vibrations which constitute sound ^* than

he can tell where the undertow renders it dangerous to venture

into the surf, or than the mariner can anticipate which of the coming

seas will rise above the rest and break on board his vessel." °°

When Christiana and her companions were weary and betook

themselves to rest in the land of Beulah, " the bells did so ring and

the trumpets sounded so melodiously that they could not sleep,

and yet they received as much refreshing as if they had slept their

sleep ever so soundly." ^^

§ 203. Sound of Footsteps on Stairs or Floor— How Many Per-

sons ?— In a divorce case, where the wife was charged with adultery,

proof of the offense depended upon the testimony of one woman,

and the whole force of her story rested upon the correctness of her

inference that footsteps which she heard going up stairs, and in

the wife's bedroom, were the steps of more than one person. " In

this she might easily be mistaken," said the court, and the testi-

mony being repelled by the oaths of the wife and the alleged para-

mour, it was held that the adultery was not proved.^^

§ 204. Identification of Person by Sound of Footsteps.— There

seems to be some probative weight in testimony of a person in a

house that he recognized the peculiar step of a man going out."^

But surely such testimony must be taken with extreme caution,

»* See infra, § 272. , 67 Reid r. Reid, 21 N. J. Eq. 331,

BB Harrison v. St. Mark's Church, per Zabriskie, Ch.

12 Phila. (Pa.) 259, per Hare, P. J. bs People v. Ciardi, (N. Y. Ct. App.
B8 Bunyan's Pilgrim's Progress, Part 1907) 80 N. E. Rep. 925, point not

II. discussed, however.
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for the witness will unavoidably be prepossessed by the surrounding

probabilities. He would recognize the face of a familiar acquaint-

ance if he met him in China, but we cannot believe he would con-

fidently identify the footfall if he had every other reason to believe his

acquaintance was thousands of miles distant.

§ 205. Judgment as to Direction of Sound.— It has been fre-

quently observed that it is difficult for a hearer to locate sounds

in a fog, because such a condition of the atmosphere notoriously

affects the progress of waves of sound. '"' But undoubtedly greater

reliance can be placed upon the accuracy of a person's judgment

when there is no such peculiar condition of the atmosphere and in

the silence of nighttime."" In a case in New Hampshire, a witness

testified, subject to objection, that in the middle of the night she

heard a carriage driven from the square near her house, and that

she should say it started from somewhere near the square. The

evidence was held to be admissible. The court said :
" In the case

before us, no objection is made to the evidence that the sound of

a carriage was heard, and none could properly be made; but the

objection is to stating, in substance, from what direction it first

came, or from what point the carriage first started; and the objec-

tion is put upon the ground of the liability to be deceived in respect

to the place from which the sounds proceed. Under some circum-

stances there may doubtless be difiBculty in determining that point;

in others there is little or no difficulty in doing so; and, upon the

whole, we think that evidence of this character is so far reliable, as,

in general, to deserve the consideration of a jury. In some cases

it would, of course, be entitled to but little weight, but the jury

would be well qualified to determine what weight to give it in each

case as it may arise. The same, and perhaps greater, objections

might be urged against the proof of identity from the sound of

the human voice, and yet in that case, as well as this, from the

impossibility of describing its characteristics, there might, for the

want of proof of this kind, be a failure of justice." "'

In a New York case confidence seems to have been reposed in

»» See infra, §§ 276, 277. «i State v. Shinborn, 46 N. H. 497,

«o Sounds in nighttime, see supra, § 501, per Bellows, J., sustaining con-

197. viction in criminal case.
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the testimony of an occupant of a front bedroom as to the direction

in which a man walked who had just left the house, judging from

the sound of his footsteps, in a suburban district at about six o'clock

on a November morning."^

Dr. Miinsterberg says :
" We can never be in doubt whether we

heard on the country road a cry from the right or from the left,

but we may be utterly unable to say whether we heard it from in

front or from behind." «'

§ 206. Sounds Attributed to Sexual Intercourse. — In a Kansas

case a married woman testified that she heard the noise of bed

springs continuously for about ten minutes, and expressed a confident

opinion that parties were engaged in sexual intercourse on the bed.

The witness was lying on a bed in a room under the one whence

the alleged noises proceeded; her room was lathed and plastered,

and the room overhead was carpeted. It was a criminal case, and

the court held that this testimony was improperly admitted in view

of the weak and unsatisfactory character of the rest of the evidence.

The witness " was not called as an expert," said Chief Justice Hor-

ton, " and it is a familiar rule that witnesses must speak the facts,

and are not allowed to give opinions, unless they are experts, and

then only upon questions of science and skill." "* However, in an

Illinois divorce case a witness testified to conversation he overheard

between a man and a woman on a sofa or lounge in the next room,

kisses and low words of endearment, the rustle of a dress, and the

operation of a common liousehold implement sometimes used in the

perpetration of race suicide. Thereupon he was permitted to express

his opinion that the parties were guilty as charged. Upon much
consideration this ruling was held to be correct. " The sounds and

the noises which the witness heard in the adjoining room could not

he reproduced or described to the jury precisely as they appeared to

the witness at the time," said the court, " and the facts upon which

his judgment and opinion were asked were such as men in general

are capable of comprehending and understanding." "^

«2 People V. Ciardi, (N. Y. Ct. App. c-i State P. Crawford, 39 Kan. 257,

1907) 80 N. B. Rep. 925. 2C1.

«9 " Nothing But the Truth," Mo- os Carter v. Carter, 152 111. 434, 28
Glure'i Magazine, September, 1907, N. V.. Rep. !)4S, per Crnig, J., finding
at p. 536. of iiilultorv iiflirmed.
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In a divorce caBe in England a party of servants who were collected

together at a supper table on a particular occasion testified that they

heard a noise in a room above, and one of them came to the con-

clusion that it was the noise of two persons committing adultery on a

sofa. The testimony failed to convince the jury, but on a second

trial there was new and direct evidence of the wife's adultery and a

verdict was rendered against her."

§ 207. Sound of Human Voice— Hearing of Words Uttered. —
Recognition of a person by his voice is discussed in another place."^

In regard to a person hearing what is said by others near him, it

has been well said :
" One may be in position to hear, but it does not

follow that he does hear or that he ought to hear. That depends upon

how his mind and attention are occupied." "' And where a witness

undertook to narrate a conversation between others who were far from

him, " I am a little doubtful of evidence which goes to such minu-

ti£B," said Dr. Lushington, " a little doubtful of hearing at such a

distance." "* In a crim. con. case a witness for the plaintiff

testified that on one occasion the defendant stopped in front of the

house in a sleigh, and she heard him say to the plaintiff's wife, who

had gone to the gate, in a low voice, " We are watched." At this time

the witness was at the window of her own room, from 100 to 150 feet

distant; and the court was not impressed by the weight of her testi-

mony.^" A deaf person's testimony to what was said in conversation

lictween others is not of much weight."^ Testimony of a witness to

language used in a conversation overheard by him might be greatly

strengthened by the admission of the speakers that he was partly cor-

rect, even though they denied using the rest of the language imputed

to them.^^

It may well be that a verbal communication from a man on a side-

wheeled steamer passing a dredge at some distance and without a

megaphone or trumpet was not heard so as to be understood on the

eo Gladstone v. Gladstone, L. R. 3 »» Ramsay v. Ryerson, 40 Fed. Rep.

P. & D. 260, 268. 739, 743, per Lacombe, J.

«' See post, chap. XXV. ''i De Luze v. Bradbury, 25 N. J.

«8Kyes V. Valley Telephone Co., 132 Eq. 70, 84. See also post, § 1174.

Mich. 281, 283, 93 N. W. Rep. 623. '2 See Campbell v. Campbell, 22

ooThe Charles Adolphe, Swabey Grant Ch. (Canada) 322, at p. 356,

153, 157. See also post, § 678. per Blake, V. C.
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dredge/' A hail given by the master of a tug shouting to a schooner

on a tow line of about three hundred feet would be much less effective

than a signal by blasts from the tug's steam whistle, especially if the

wind was blowing fresh against the sound of his voice.'* It is quite

likely that his hail would not be heard by a lookout on the schooner.''

Loud whistling of the wind through the rigging of a ship would pre-

vent a witness who was out of sight of an affray between an ofiBcer

and a seaman from hearing perfectly what was said.'"

§ 208. Conversation in Adjoining Room.— Testimony of a

woman to a somewhat extended conversation she claimed to have

heard between a person sick abed and another, while she was alone

in an adjoining room separated by two open doors and a very short

passageway, was credited by both court and jury in an interesting

case in Maine." On the other hand, a conversation in one room will

not be presumed to have been heard by a person in an adjoining room,

with a connecting door open, without any further evidence that it was

or might have been heard.'' But if a witness testifies to a conversa-

tion which he says he heard while listening in an adjoining apartment,

and it appears that the circumstances were not altogether favorable

for hearing exactly what was said, still it belongs to the jury to say

with how many grains of allowance the testimony is to be received."

§ 209. Sound of Warning Shouts.— Noise of passing trains may

prevent a person from hearing shouts warning him of danger.*"

Where it appeared in evidence that a brakeman in the cab of an en-

gine shouted a warning to a person on the track, but that the windows

of the cab were closed, and had some frost on them, and that the cab

had a storm door on, " imder these circumstances, and with a strong

"Ross V. Cornell Steamboat Co., S.) 225, 5 Fed. Cas. No. 2,408. See

143 Fed-. Rep. 166, 170. Noise of also infra, §§ 232, 243.

vessel passing through the water, see 't Grant r. Bradstreet, 87 Me. 583.

infra, § 255. 78 Yale v. Dart, 17 N. Y. Supp. 179,

'< Favorable or unfavorable wind 180.

affecting transmission of sound, see '» Conrad v. Williams, 6 Hill (N.

infra, §§ 222, 239, 268. Y.) 444, 447.

75 The Victor, Brown Adm. (U. S.) »" O'Connor r. Missouri Pac. R. Co.,

449, 28 Fed. Cas. No. 16,933, per 04 Mo. 150, 7 S. W. Rep. 106. See

Longyear, D. J. also as to noise of passing trains,

70 Carleton v. Davis, 2 Ware (U. infra, §§ 230, 242.
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wind blowing," said the court, it might be that a person of good hear-

ing, and with no covering upon his ears, would have failed to hear the

warning; so that the question of his contributory negligence was for

the jury.^'^ It would be unreasonable to infer that an engineer on an

elevated railroad train running rapidly could hear what was said by

a person shouting to him two or three blocks ahead.'^ Where a brake-

man who was on top of a car which was being switched testified that

he hallooed to a man about to drive over a crossing ahead, and a

brakeman at the switch testified that he did the same, and their shouts

were not heard, the court said :
" The human voice is weak and of

little use when compared and in competition with the noise of cars

and wagons, and a desperate ' makeshift ' in such a dangerous emer-

gency." **

§ 210. Positive and Negative Testimony to Warning Shouts. —
Although a witness testifies that he shouted a warning, yet if others

in a favorable position for hearing swear that they did not hear him,

a finding that the warning was not given will not be disturbed.'*

§ 211. Audibility of Commands Given in Battle.— In a report of

personal experiences in the Manchurian campaign, written by Cap-

tain L. Z. Soloviev of the Thirty-fourth Bast Siberian Eifie Regi-

ment,*" translated for the United States Army War College and printed

by the War Department for distribution among officers of the army,

he says: "The conduct of fire (fire control) in battle is a dif-

ficult thing. The men strive to open fire immediately upon taking up

their position, even without awaiting orders to fire, the designation of

the objective range, or the kind of fire. This haste is, first of all,

81 Northern Pac. R. Co. v. Krohne, (Supm. Ct. App. T.) 88 N. Y. Supp.

(C. C. A.) 86 Fed. Eep. 230, 233, per 341, 342.

Gilbert, C. J. See also, as to wind 83 Ward v. Chicago, etc., R. Co., 85

blowing, supra, § 207, infra, §§ 232, Wis. 601, 604, per Orton, J. As to

243. noise of trains, see infra, § 216 et seq.

If a strong wind was blowing per- Noise of wagon on street pavement,

it would prevent » warning see infra, § 214.

from being heard by a person to the 84 Chicago, etc., R. Co. v. Kimmel,

windward of the person giving it. 221 111. 547, 553. This accords with

See Fisher v. Clisbee, 12 111. 344, 352, the general rule in similar eases. See

and infra, §§ 222, 239, 268. post, chap. XXIII.

82 Fitzgibbons v. Manhattan R. Co., sb Actual Experiences in War; Bat-



252 SOUND AND HEARING. [§ 212

brought about by the desire of drowning the consciousness of danger

through increased activity, yet this is what most impedes the effective-

ness of fire, the maintenance of order in battle, and fire discipline. It

is difficult to stop such fire unless the men have been held well in hand

before. It is almost impossible to hear the voice of command in the

rattle of rifle fire, the explosion of projectiles, and the thunder of

artillery. It was often necessary to shout commands into the ears of

the men. Remembering, too, that the front is some four hundred

paces in extent, never less, and it may easily be seen that a company

commander can give no intelligible commands to the chain. . . .

A whistle, repeated by all the non-commissioned officers of the com-

pany, is heard best of all."

§ 212. Positive and Negative Testimony to Words Spoken. — In

a conflict between witnesses as to what was said by a person not con-

versing with them, the question sliould be fhiterniined by a comparison

of the opportunities of the witnesses if their credibility is not a

factor.^'' In a slander case, the alleged defamatory words were uttered

in a ball room, while dancing was going on with the music of a violin,

and a fracas took place, and much confusion ensued, at about the

same time. Unimpeachable witnesses testified to the slanderous

utterances. Many other witnesses testified tliat they did not hear the

words spoken and were of opinion that they would have heard them

had they been uttered. Because the jury rendered a verdict in ac-

cordance with the negative testimony a new trial was granted. On
the motion for a new trial the court commented upon the testimony

of these negative witnesses as follows :
" From the silence of the mo-

tion in this case, it may 1)e assumed that the attention of the wit-

nesses was not called to the conversation of the defendant, and that

the words charged may have been uttered under such circimistances

that they were not in a situation to hear them, and had no notice to

regard them. It is reasonable to suppose that, in common with others,

they were listening to strains of music, and carried away with the

fascinations of the amusements they cnnio to enjoy, so far as their

minds were not engrossed liy tlio turbulent e\'cnts that had taken or

tlo Action of the Infantry; Tm- »" Mathis P. State, 18 Ca. 345. As
prcssions of a Company ComnuuKlcr, to positive and negative testimony in

July, 1900. !,'rnciiil, sw jH)st, chap. XXllI.
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were taking place. It, likewise, is not improbable that the noise alone

might have rendered it impossible for the defendant's witnesses to hear

the expressions used by the defendant, had their attention been ex-

cited to hear them." °'

§ 213. Sounds Conveyed by Phonograph or Telephone.— In pro-

ceedings to appraise the damages to respondent's hotel abutting upon

a street whereon the petitioner had constructed a railroad track, a

phonograph was permitted to be operated in presence of the jury to

reproduce sounds claimed to have been made by the operation of trains

in proximity to the hotel. " With proper proofs, such as were fully

given in this case, to justify the introduction of the instrument as a

substantially accurate and trustworthy reproducer of the sounds

actually made and testified to, we think its use legitimate," said the

court. " Communications conducted through the medium of the tele-

phone are held to be admissible, at least in cases where there is

testimony that the voice was recognized.*^ The ground for receiving

the testimony of the phonograph would seem to he stronger, since in

its case there is not only proof by the human witness of the making

of the sounds to be reproduced, but a reproduction by the mechanical

witness of the sounds themselves." *'

§ 214. Noise of Wagon on Street Pavement.""— In a case where

a pair of horses were trotting on a brick pavement and drawing a

heavy wagon heavily loaded with barrels of beer, expert testimony

that they would have made such a noise that if a person crossing the

street had stood still he would have heard it, was held inadmissible,

the court saying :
" That a wagon and team passing along a street under

the circumstances mentioned would make a noise, is a matter of com-

mon knowledge." °^ The usual noises at a city railroad station may

87 Johnson v. Scribner, 6 Conn. 185, 8° See further as to noise of vehicle,

187. See also post, § 693. supra, § 193, and infra, §§ 229, 235,

88 Citing 27 Am. and Eng. Encyc. 251. Speed of passing horse and

of Law (2d ed.) 1901; Wigmore on wagon estimated by noise, see poet,

Evidence, §§ 669, 2155. See as to § 459.

identification by voice, post, § 1225. oi Star Brewery Co. v. Haiick, 222

89 Boyne City, etc., R. Co. v. An- 111. 348, 353, per Farmer, J. Two
derson, (Mich. 1906) 109 N. W. Rep. horses drawing a partly loaded beer

429, 430, per Blair, J. wagon at a fast gait " would make a.
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have prevented a person starting to cross an adjacent street from

hearing an approaching horse and wagon.°^

§ 215. Crepitation of Injured Bones. — In actions against sur-

geons for alleged malpractice in failing properly to diagnose and treat

an injury to the neck of the femur or the acetabulum the question

whether there was a distinct crepitus, and the significance of it, has

sometimes arisen.*^ In one case a witness testified that he heard a

grating noise when the surgeon moved the leg, and that somebody

standing by spoke of it. It was held that the witness should have

been permitted to state what was said about it. " Such remarks are

likely to call the attention of others present to the sounds heard, and

to correctly determine the nature and character of them, and how

they are caused or from whence they proceed, and cause a deeper and

better impression to be made upon the minds of those present as to

what was actually heard." °*

§ 216. Noise of Railroad Trains in GeneraL'^— Courts take

judicial notice of the fact that railroad trains create a great deal of

noise in their movement, and that for some considerable distance such

noise can be heard."® " Common knowledge tells us that a train of

cars drawn over a railroad track by a ninety-ton engine at a rate of

fifty miles an hour makes a great noise, and that even a strong wind,"'

not of extraordinary or unusual velocity or force, does not render it

possible for such a train to come unexpectedly upon one who possesses

a good sense of hearing and is reasonably employing it for his pro-

great deal of noise passing over a oe Malott v. Hawkins, 159 Ind. 127,

paved street." Star Brewery Co. v. 63 N. E. Rep. 308, per Gillett, J.;

Houek, 126 111. App. 608, 612. Mann v. Belt R., etc., Co., 128 Ind.
92 Thompson v. National Exp. Co., 138, 26 N. E. Rep. 819. See also

66 Vt. 358, 29 Atl. Rep. 311. infra, § 230, and Chicago, etc., R. Co.
93 See Stamper v. Rhindress, 41 r. Gunderson, 174 III. 495, 51 N. E.

Nova Scotia 45. Rep. 708; Davis v. New York Cent.,
94 Hitchcock V. Burgett, 38 Mich, etc., R. Co., 47 N. Y. 400, 403; Moshier

601, 505, per Marston, J. See also v. Utica, etc., R. Co., 8 Barb. (N. Y.)

post, §§ 691, 770. 427, 431; Hentz v. Long Island R.
9s Visibility of trains, cars, or en- Co., 13 Barb. (N. Y.) 646, 658.

gines, see post, § 331 et seq. Speed "'As to eflTect of favorable or iin-

of running cars estimated by noise, favorable wind, see infra, §§ 222, 239,
see post, § 458. 268,
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tection under circiamstances which otherwise permit its free use." °*

In a case where there was no specific obligation upon a railroad

company to give warning of the approach of a train, and the only

question was whether reasonable care was exercised, the court left it

to the jury to say whether the noise of the train proceeding was or was

not of itself sufficient warning and signal to persons intending to cross

the traek.^"

§ 217. Noise of Train on Bridge or Frozen Ground.— Noise

produced by the movement of a train over a long and high bridge is

much gi'eater than that of a similar train on the ground.^"" The

circumstance that a train " came over the rails upon frozen ground "

has been suggested as supporting an argument that it ought to have

been heard.^"^

§ 218. Snow on Rails Diminishing Noise of Train.— Fresh snow

on the tracks would muffle, to some extent, the noise made by a

train ^°^ or a backing engine.^"^ In a Pennsylvania case of a collision

at a railroad crossing there was " snow on the track, which deadened

the usual rumbling sound of a moving train." ^°* In an Indiana case

the court said :
" There were three inches of snow on the ground,

which we may suppose would prevent a part of the noise usually made
by the running of the rain." ^°'

§ 219. Noise of Trains in Country at Night.— The noise of an

approaching train in the coimtry, in the stillness of midnight,^"" is not

98 Chicago, etc., E. Co. v. Andrews, that cars could not be seen at any

(C. C. A.) 130 Fed. Rep. 65, 71, per considerable distance, nor heard as

Van Devanter, C. J. distinctly as when the track was not

»8 Burke v. Brooklyn Wharf, etc., affected by snow." Chicago, etc., R.

Co., 86 N. Y. App. Div. 296, 83 N. Y. Co. v. Hartley, 90 111. App. 284, 287,

Supp. 796. per Horton, P. J.

io»Cowen v. Watson, 91 Md. 344, io3 Camp v. Chicago G. W. R. Co.,

46 Atl. Rep. 99C, per Fowler, J. 124 Iowa 238, 99 N. W. Rep. 735, 737,

i»i Schmidt v. Great Northern R. per McClain, J.

Co., 83 Minn. 105, 85 N. W. Rep. 935, lo* Pennsylvania R. Co. v. Aeker-

per Collins, J. man, 74 Pa. St. 265, 268, per Shars-

102 See Fisher v. Monongahela Con- wood, J.

necting R. Co., 131 Pa. St. 292, 18 los St. Louis, etc., R. Co. v. Mathias,

Atl. Rep. 1016. " The night appellee 50 Ind. 65, 81, per Downey, J.

was injured it was dark, and there ' i»8 Sounds in nighttime, see supra,

had been a. recent fall of snow, so §§ 197, 205,
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a thing to pass unnoticed by any one on the track, and in possession of

the sense of hearing, and would be especially significant to him if he

were a railroad man.^"' " In the stillness of the early morning hour "

before daylight the noise of an approaching train should be heard for a

long distance.^"*

§ 220. How Far Can Trains Be Heard ?— Statement by New
York Court of Appeals.— In an action against a railroad company

for killing the plaintiff's testator at a crossing, the defendant's con-

tention that the testator ought to have heard the train, and that his

failure to do so was contributory negligence, was founded on the

incidental opinions expressed by two of the witnesses, not as to the

distance this train might have been heard, under the actual circum-

titances and with the intervening obstructions, but on the general

question, how far it might be possible to hear a train approaching,

when omitting the customary signals in violation of law. Neither of

them professed to speak from actual knowledge or observation, and

their estimates were widely different. One thought it might be

detected at a distance of one or two miles, and the other, that it would

not be audible when the whistle would be at a distance of seven of

eight rods. The New York Court of Appeals discussed the question

as follows :
" It is obvious that speculative opinions, on such a question,

scarcely rise to the grade of evidence. The distance at which the

approach of a train can be heard, without the signals, must depend

on a great variety of circumstances, such as the structure and condi-

tion of the particular rails, the firmness of the ties, the size of the

train, the direct or winding course of the track, the condition of the

atmosphere, the direction and force of the wind, the shutting off of

steam, the proximity of the listener to the line of the rails, the preva-

lence of other sounds, the acuteness of tlie observer's hearing, the

depression or elevation of the track, the vicinity of valleys, woods, and

hills, the hour of the day or night, the comparative silence of the

country or the hum and bustle of city life, and the vicinity of steam-

boats, factories, and public works. Mere speculation on the general

107 Duckmaster v, Chicago, etc., R. Baltimore, etc., R. Co. v. State, 96

Co., 108 Wis. 353, 84 N, W. Rep. Md. G7, 53 Atl. Rep. 07'2.

845, per Dodge, J., ease of an ap- io8 Davidson r. Lake Shore, etc., R.

proaching freight train. See also Co., 179 Pa. St. 227, 36 Atl. Rep. 291.
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question, without reference to these and other like conditions, is

plainly idle and illusory. It is proved, as matter of fact, that though

such a number of witnesses were present on this occasion, each under

more favorable circumstances for hearing it than the testator, the

practiced ear of the ferryman, who listened daily for the approach

of the trains, did not catch the sound until the engine was within

three hundred feet." And after observing that other persons near

by did not hear the train at all, until just as it rushed down over the

crossing, and that the horses of the testator did not hear it until they

were close upon the track, the court continued :
" It was because the

approach of a railway train is stealthy and imperceptible, and because

the sound is not readily distinguishable from others, associated with

no danger, that, to secure the traveler at once against needless appre-

hension and needless exposure, a statutory mandate was given to every

such company in this state to approach no public highway crossing

with an engine without public and distinctive signals of danger for a

distance of eighty rods before passing such crossing." ^'"'

§ 221. Presumption that Train Was Heard. — It must be con-

clusively presumed that a pedestrian who stopped and listened within

six feet of a railroad crossing could have heard a locomotive and train

which struck him going at the rate of fifteen miles an hour.^^" In

such a case his testimony that he did not hear the train was pro-

nounced " so contrary to the daily experience of common life, so at

war with the conceded and indisputable physical facts in the case,

that neither courts nor juries can, without stultifying themselves, yield

to it an iota of probative force or effect. It is a proposition too mon-

strously improbable for rational human belief. To argue to the con-

trary of this is to endeavor the transmutation of the impossible into

109 Ernst v. Hudson River E. Co., less extent, and the court said that

35 N. Y. 34, 35, per Porter, J. " whether, under such circumstances,

Similar remarks upon the distance by the exercise of ordinary prudence,

to which a train can be heard at a he did or could have heard, was a

crossing were made in Kellogg v. New question, upon all the facts proved,

York Cent., etc., R. Co., 79 N. Y. 72, for the jury."

where the traveler was in a cutting, "o Cleveland, etc., R. Co. v. Coff-

and there were trees, shrubbery, and man, 30 Ind. App. 462, 64 N. E. Rep.

buildings intervening to a greater or 233, 66 N. E. Rep. 179.

FACTS— 17
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possibility." "1 In another case the court said: "It almost seems

incredible that a man can be within twenty feet of a railroad and not

hear an approaching train, even although no whistle was sounded or

bell rung." ^^^ Again it was held that a person within one hundred

feet of the track, possessed of ordinary hearing, and listening atten-

tively with nothing to obstruct the sound, cannot Jail to hear a train

approaching at thirty miles an hour.^^^

§ 222. Sound of Cars with Favorable or Unfavorable Wind.— It

is universally conceded that if the wind is blowing ia the opposite

direction from which a train is running, it may prevent the train from

being heard by persons ahead of it;^^* and for the same reason the

111 Payne v. Chicago, etc., R. Co.,

186 Mo. 562, 38 S. W. Eep. 308, per

Sherwood, J. See also ante, § 160.

lis Knox V. Philadelphia, etc., R.

Co., 202 Pa. St. 504, 52 Atl. Rep. 90,

affirming an opinion of Weand, J., in

court below. See also Coleman v.

New York Cent., etc., R. Co., 98 N.

Y. App. Div. 349, 352, 90 N. Y. Supp.

264, 267 ; Waddell v. New York Cent.,

etc., R. Co., 98 N. Y. App. Div. 343,

347, 90 N. Y. Snpp. 239, 241.

113 Mann v. Belt R., etc., Co., 128

Ind. 138, 26 N. E. Rep. 819; Pitts-

burgh, etc., R. Co. V. West, 34 Ind.

App. 95, 69 N. E. Rep. 1017. It

seems quite clear that a workman on

a track, had he listened, could have

heard a heavy switch engine approach-

ing within one hundred feet of him.

Breeze v. MacKinnon Mfg. Co., 140

Mich. 372, 103 N. W. Rep. 908, per

Grant, J.

11* Bates V. New York, etc., R. Co.,

60 Conn. 259, 22 Atl. Rep. 538;

Malott V. Hawkins, 159 Ind. 127, 63

N. E. Rep. 308 ; Mynning v. Detroit,

etc., R. Co., 64 Mich. 93, 31 N. W.
Rep. 147 J Pennsylvania R. Co. v.

Middleton, 57 N. J. L. 154, 31 Atl.

Rep. 616; Smith v. New York Cent.,

etc., R. Co., 41 N. Y. App. Div. 614,

58 N. Y. Supp. 63; Canfield v. New
York Cent., etc., R. Co., (Buffalo

Super. Ct. Gen. T.) 19 N. Y. Supp.

839; Summers v. Bloomsburg, etc.,

R. Co., 24 Pa. Super. Ct. 615, 621,

opinion of Morrison, J.; Missouri

Pac. R. Co. V. Lee, 70 Tex. 496, 7 S.

W. Rep. 857; San Antonio, etc., R.

Co. V. Mertink, (Tex. Civ. App. 1907)

102 S. W. Rep. 153; Galveston, etc.,

R. Co. V. Tirres, 33 Tex. Civ. App.

362, 76 S. W. Rep. 806; International,

etc., R. Co. V. Woodward, 26 Tex.

Civ. App. 389, 63 S. W. Rep. 1051;

Siegel V. Milwaukee, etc., R. Co., 79

Wis. 404, 48 N. W. Rep. 488; Dela-

ware, etc., R. Co. V. Devore, (C. C
A.) 122 Fed. Rep. 791, 793; Shatto

V. Erie R. Co., (C. C. A.) 121 Fed.

Rep. 678. See also Lee v. Chicago,

etc., R. Co., 80 Iowa 172, 45 N. W.
Rep. 739; Davis i\ New York Cent,

etc., R. Co., 47 N. Y. 402, 403; See-

feld V. Chicago, etc., R. Co., 70 Wis.

216, 35 N. W. Rep. 278; Reynolds v.

Great Northern R. Co., (C. C. A.)

69 Fed. Rep. 808, 810. See also

as to effect of unfavorable wind infra,

§§ 239, 268, 278, and compare supra,

§§ 216, 220.
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sound of an approaching electric car,^" or of a car "kicked" over a

switch/^" may not be heard.

On the other hand, if the wind was favorable the trier of facts may
properly infer that a reasonably attentive person should have heard

an approaching train in time to avoid being struck by it.^'''

Portia. I heard a bustling rumour, like a fray,

And the wind brings it from the Capitol.

Julius OcEsar, Act II., Sc. 4.

§ 223. Noise of Hand Car.^^*— Courts judicially know that a hand

car propelled past a station at a rapid rate, on a down grade, would be

" nearly noiseless." '^° A hand car running about five miles an hour,

under its own momentum and without the working of the machinery

by men upon it, would make little noise to attract the attention of a

traveler approaching the track; "quite unlike a train of cars pro-

pelled by steam, which is well calculated to attract the attention of a

person approaching the track of a railway by its size^ noise, smoke,

and signals." ^^^

§ 224. Noise of Engine Suddenly Reversing.— " It is, of course,

a matter of common observation that, when an engine is suddenly

reversed, the wheels are likely to slide, and it makes considerable

noise." ^^^

§ 225. Noise of Engines or Detached Cars or of Backing Train.^^^

— It has been judicially remarked that an engine and tender, running

at a great rate of speed, " would make but little noise as a matter of

iiB Union Traction Co. v. Van<I«r- Y. Supp. 651, per Pratt, J. To the

cook, 32 Ind. App. 621, 69 N. E. Rep. same point is Boll v. Adirondack K.

486. Co., (Supm. Ct. Gen. T.) 4 N. Y.

118 International, etc., E,. Co. v. Be Smpp. 769.

Bajligethy, 9 Tex. Civ. App. 109, 28 120 BoU «. Adirondack E. Co,

S. W. Rep. 829. (Supm. Ct. Gen. T.) 4 N. Y. Supp.

1" Schmidt v. Great Northern R. 769, per Ingalls, J.

Co., 83 Minn. 105, 85 N. W. Itep. 935. 121 Berkery v. Erie R. Co., 55 N. Y,

118 Visibility of hand car, see post, App. Div. 489, 493, 67 N. Y. Supp.

§ 336. 189, 192, per Laughlin, J.

ii» Conklin v. New York Cent., etc., 122 Visibility of dark cars or en-

R. Co., (Supm. Ct. G«n. T.) 17 N. gines at night, see post, § 336.
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warning.' Where a man was struck and killed by a locomotive

and tender, with a snow pilot, running at great speed, " its approach

was quite noiseless, as compared with that of an ordinary train." ^'^

Cars making a " kicking switch " over a crossing approach with

little noise; perhaps less than boys playing noisily near by.^^°

A slowly backing train makes little noise.^^"

§ 226. Noise of Detached Car Moving TJp Grade. — A detached

car shunted onto a side track and going up grade would move com-

paratively noiselessly. " The conditions were very different," said

the court, in such a case, " from what they would 'have been if the

car had been preceded by an engine, and accompanied with the noise

of escaping steam and the working of machinery, which is usually

heard when an engine is going up grade with cars attached."
'^"

§ 227. Noise of Trains, Engines, or Cars " Coasting " Down
Grade. — A train moving rapidly down grade with steam shut off

would make little noise compared to that commonly made by a train

using steam.^^^ A fortiori would this be true in respect to a detached

123 Pennsylvania R. Co. v. Middle-

ton, 57 N. J. L. 154, 160, 31 Atl. Rep.

616, per Lippincott, J.

124 Valin V. Milwaukee, etc., R. Co.,

82 Wis. 1, 8, 51 N. W. Rep. 1084, per

Pinney, J.

126 Gulf, etc., E. Co. V. Holland, 27

Tex. Civ. App. 397, 66 S. W. Rep. 68.

See also Phillips v. Milwaukee, etc.,

R. Co., 77 Wis. 349, 46 N. W. Rep.

543; Elliott V. Chicago, etc., R. Co.,

105 Mo. App. 523, 80 S. W. Rep. 270;

International, etc., R. Co. v. De Baj-

ligethy, 9 Tex. Civ. App. 109, 28 S.

W. Rep. 829; London & Western

Trusts Co. V. Lake Erie, etc., R. W.
Co., 12 Ontario Law Rep. 28, 29.

120 Weber v. New York Cent., etc.,

R. Co., 58 N. Y. 451, 457. See also

McCaffrey v. Delaware, etc., Canal

Co., (Supra. Ct. Gen. T.) 10 N. Y.

Supp. 495, a case illustrating the

danger to persons crossing.

127 Sherwin v. Rutland R. Co., 74

Vt. 1, 51 Atl. Rep. 1089.

128 Cooper V. Los Angeles Terminal

R. Co., 137 Cal. 229, 70 Pac. Rep. 11.

See also Green v. Los Angeles Termi-

nal R. Co., 143 Cal. 31, 76 Pac. Rep.

719; Mann v. Belt R., etc., Co., 128

Ind. 138, 26 N. E. Rep. 819; Chicago,

etc., R. Co. V. Turner, 33 Ind. App.

264, 69 N. E. Rep. 484 ("running

down grade on wet rails"); Lake

Shore, etc., R. Co. v. Boyts, 16 Ind.

App. 640, 45 N. E. Rep. 812; Lewis v.

Long Island R. Co., 30 N. Y. App.

Div. 410, 51 N. Y. Supp. 558; Kuntz

I'. New York, etc., R. Co., 206 Pa. St.

162, 55 Atl. Rep. 915; Texas, etc.. R.

Co. V. Shoemaker, 98 Tex. 451, 84 S.

W. Rep. 1049; Shoemaker i\ Texas,

etc., R. Co., 29 Tex. Civ. App. 578,

69 S. W. Rop. 990; Williamson n.

Southern R. Co., 104 Va. 146, 152, 51

S. E. Rep. 195, 197,
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car,^^° or an engine.^'" " This engine was running backwards on a

down grade^ without a train, on a wet rail, in a foggy night. If the

plaintiff's witnesses are to be believed, it moved noiselessly, and the

rumble of the wheels would not of itself give notice of its approach to

the crossing. An examination of the decided cases will show that

engines moving in this way have caused many accidents, and are

fruitful sources of danger to travelers upon the highways." "' A
person living near to and familiar with a particular stretch of down-

grade track will be presumed to know that a train using no steam

descends the grade with less noise.^^^

§ 228. Noise of " Drifting " Train.— In a case where the en-

gineer of a train shut off steam shortly before he reached a gang of

men on the track the court remarked that " when a train drifts there

is scarcely any noise." "^

§ 229. Noise of Vehicle Preventing Driver from Hearing

Train.'''— Whether an appellate court is able to infer from the evi-

dence that a traveler's wagon was or was not making a noise when he

approached a crossing, may have great influence in determining that

a verdict in his favor shall or shall not be suffered to stand.''' " It

is quite true," said the New York Supreme Court, " that a rule has

been established that where, upon the question of contributory negli-

gence, there is such a reasonable doubt as that different minds looking

at the same circumstances might reach different conclusions as to the

negligence or absence of negligence of the party, the question should

be submitted to the jury; but it can hardly be conceived that minds

would differ upon the question as to whether or not the plaintiff would

have heard these cars had he stopped his team and silenced the rattling

120 Adams v. Southern R. Co., (C. (Kan. 1907) 88 Pac. Rep. 541, 542,

C. A.) 84 Fed. Rep. 596, 601. See per Burch, J. See also infra, § 249.

also infra, § 248. "* See also as to noise of vehicle,

'lo McCusker v. Pennsylvania R. supra, §§ 193, 214, and infra, §§ 235,

Co., 198 Pa. St. 540, 48 Atl. Rep. 491. 240, 251, 254.

131 Doud V. Delaware, etc., R. Co., is^ See supra, § 190, and what is

203 Pa. St. 227, 52 Atl. Rep. 249, said by the court concerning the evi-

aflirming judgment on opinion of the dence in this respect in Kelly v.

court below. Wakefield, etc., St. R. Co., 179 Mass.

132 Herbert v. Southern Pac. R. Co., 542, 61 N. E. Rep. 139, and the ab-

121 Cal. 227, 53 Pac. Rep. 651. sence of such evidence on a former

133 Atchison, etc., R. Co. v. Hamlin, appeal in the same case.
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of his own vehicle ; and, that being so, this case does not come within

the rule above suggested." ""

A court declined to infer that the noise from a light express wagon

drawn at a walk by a gentle horse prevented the driver from

effectually listening for a train upon approaching a crossing.*"

Otherwise where a buggy cover was up and the buggy rattled.^^* In

a Missouri ease "his wagon was almost new, and made but little

noise," remarked the court. ^''' If the road was soft from recent rain,

it may be inferred that a wagon moving slowly would make no

noise.*^" In a collision case, where the plaintiff's team consisted of a

market wagon drawn by two mules going on a slow trot, " the road

was sandy and heavy, it had rained the night before, and the mules

were without shoes, so that neither the team nor the wagon made any

appreciable noise," said the court."^*^ If the highway near a crossing

had been recently graveled " a wagon in motion over it would make

considerable noise." **^ Where two horses and carriages were ap-

proaching a crossing over a hard and frosty road ("the cold made

a squeaky noise; you could hear the wheels squeak," said one of the

witnesses), it would not be surprising if the occupants did not hear

a locomotive bell if it was rung.^*' On an unpaved street a wagon

with the horse at a walk would make little noise.^** Whether a person

i3«Jiidson V. Central Vermont R. is" Lang tJ. Missouri Pac. R. Co., 115

Co., 91 Hun (N. Y.) 1, 6, 36 N. Y. Mo. App. 489, 91 S. W. Rep. 1012.

Supp. 83, 86, per Mayham, P. J. "o Esler v. Wabash R. Co., 109 Mo.
137 Sherwin v. Rutland R. Co., 74 App. 580, 83 S. W. Rep. 73. See also

Vt. 1, 51 Atl. Rep. 1089, per Start, J. Chicago, etc., R. Co. v. Sharp, (C. C.

See also Littaur v. Narragansett Pier A.) 63 Fed. Rep. 532, 533; Northern

R. Co., 61 Fed. Rep. 591, 592 (horse Pae. R. Co. r. Freeman, (C. C. A.)

at u, slow pace, and therefore very 83 Fed. Rep. 82, 83; Brinker v.

little noise from the horse's feet or Michigan Cent. R. Co., 121 Mich. 283,.

from the wagon). 80 N. W. Rep. 28.

138 Malott V. Hawkins, 159 Ind. 127, m Goodwin v. Central Railroad,

63 N. E. Rep. 308. See also infra, (N. J. Err. & App. 1906) 64 Atl.

§ 251. Rep. 134, per Garrison, J.

" The deceased was in an empty ••i2 Sehrems v. Pere Marquette R.

market wagon, which generally makes Co., (Mich.) 108 N. W. Rep. 698, per

considerable noise, so as to close the Moore, ,T. See also infra. § 251.

ears of the driver in a degree to other i43 Tunison r. Wcadock, 130 Mich,

and foreign sounds." Wilds v. Hud- 141, 89 N. W. Rep. 703.

son River R. Co., 33 Barb. (N. Y.) "i Wheeling, etc., R. Co. v. Suhr-

503, 506. wiar, 12 Ohio Cir. Dec. 809, 813.
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traveling toward and near a crossing in a liayrack containing an empty

barrel and a tin washboiler, his horse trotting about- five miles an hour,

over frozen ground, ought to have heard the rumble of an approaching

train, was held to be a question for the jury.^*^ But in another case,

a direction of verdict for the defendant railroad company was sus-

tained where the plaintifE was trotting a pair of horses attached to a

wagon and load of about a ton's weight, at the rate of four or five

miles an hour on frozen ground, and without stopping or slackening

his speed drove upon a crossing ; the court saying that " he could not

have watched effectually with his sense of hearing without stilling the

noise of his team." ^^^ The same conclusion was reached where a

wagon loaded with iron was moving ahead of the plaintiff, in the same

direction, and making a loud noise."' But if the ground was not

frozen, and the man was driving a two-horse team drawing an empty

truck wagon_, " the refiection arises," said the court, " that his wagon

could not have been making much noise in its movement." ^*° On
the other hand, it may be inferred that the rattling of hundreds of

loose bottles behind him in the wagon would prevent the driver from

hearing an approaching train.^^° In a case where the parties were in

a single-seated light buggy drawn by one horse, which was walking as

they approached the crossing, " whether the road was rough or smooth

does not appear," said the court, " but it is a matter of common
observation and knowledge that an ordinary vehicle of this kind does

146 stone V. Boston, etc., R. Co., 72 Co., 72 Vt. 190, 47 Atl. Rep. 797. See

N. H. 206, 55 Atl. Rep. 359. See also, also McCanna v. New England' R. Co.,

as to inference of noise from the fact 20 R. I. 439, 39 Atl. Rep. 891.

that the ground wa& frozen, Chicago, i*' Omslaer v. Pittsburg, etc., Trac-

etc, R. Co. V. PuUiam, 111 111. App. tion Co., 168 Pa. St. 519, 32 Atl. Rep.

305, 309; Hajsek «'. Chicago, etc., R. 50. See also McCanna t'. New Eng^

Co., (Neb. 1903) 97 N. W. Rep. 327; land R. Co., 20 R. I. 439, 39 Atl. Rep.

Continental Imp. Co. v. Stead, 95 U. 801 (noise of hack behind him).

S. 161. Where the ground was frozen I'ls Pennsylvania R. Co. v. Middle-

and rough, the court assumed that it ton, 57 N. J. L. 154, 160, 31 Atl. Repi
" caused the wagon to make more or 616, per Lippincott, J.

less noise,'' and placed the driver "at "9 Merkle v. New \0Tk, etc.^ R.

a disadvantage to hear the motion of Co., 49 N. J. L. 473, 9 Atl. Rep. 680,

the train and the working of the per Runyon, Ch.; Brusseau v. New
locomotive," which gave no signals. York, etc., R. Co., 187 Mass. 84, 72

St. Louis, etc., R. Co. v. Faitz, 23 III. N. E. Repi 348. See also Chicago,

App. 498, 503. etc., R. Co. v. Crisman, 19 Colo. 30,

i4« Carter v. Central Vermont R. 34 Pac. Rep, 286 (milk cans).
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not make much noise in passing along an ordinary country road,

particularly when the horse is walking." ^°''

§ 230. Passing Train Smothering Sound of Approaching Train."i

— The sound of an approaching train may have been overcome by the

sound of a train passing on another track.^"*^ " It may not be negli-

gence, that is, a degree of negligence which shall deprive a party of

damages, to cross a railroad track immediately after a train has rapidly

passed with much noise and ringing of bells, although another train,

giving no signal of its approach, may be noiselessly approaching from

an opposite direction on a contiguous and parallel track." '"'

A passing locomotive may prevent a person from hearing the com-

paratively slight sound ^^* of a detached car running on a switch.^'"

To a person standing on railroad tracks the noise of a passing freight

train running at eight or ten miles an hour would doubtless smother

the noise of an engine coming alone on another track so as to make

warning of the latter through the ears improbable. ^^^ But these

160 Willfong V. Omaha, etc., R. Co.,

116 Iowa 548, 90 N. W. Rep. 358, per

Sherwin, J.

151 Obscuration of train or locomo-

tive by smoke or steam, see post, §

337.

162 Baltimore, etc., R. Co. v. Lan-

drigan, 20 App. Cas. (D. C.) 135,

167; Cleveland, etc., R. Co. v. Miles,

162 Ind. 646, 70 N. E. Rep. 985;

Cleveland, etc., R. Co. v. Harrington,

131 Ind. 426, 30 N. E. Rep. 37; Michi-

gan Cent. R. Co. v. Campau, 35 Mich.

468, 471 ; Germanus ?'. Lehigh Valley

R. Co., (N. J. Err. & App. 1907) 67

Atl. Rep. 79; Keller v. Erie R. Co.,

98 N. y. App. Div. 550, 553, 90 N. Y.

Supp. 236, 238; Goodell v. New York
Cent., etc., R. Co., 67 N. Y. App. Div.

271, 73 N. Y. Supp. 428; Lortz v.

New York Cent., etc., R. Co., 7 N. Y.

App. Div. 515, 40 N. Y. Supp. 253;

Noble V. New York Cent., etc., R. Co.,

20 N. Y. App. Div. 40, 46 N. Y. Supp.

645; Lehigh Valley R. Co. v. Hall, 61

Pa. St. 361, 368; Norfolk, etc., R. Co.

V. Johnson, 103 Va. 787, 50 S. E. Rep.

268; Stowell v. Erie R. Co., (C. C.

A.) 98 Fed. Rep. 522, 523. See also

infra, § 242, and Atchison, etc., R.

Co. V. Withers, 69 Kan. 620, 77 Pac.

Rep. 542, 78 Pac. Rep. 451; Eppstein

V. Missouri Pac. R. Co., (Mo. 1906)

94 S. W. Rep. 967; Browne v. New
York Cent., etc., R. Co., 87 N. Y. App.

Div. 206, 83 N. Y. Supp. 1028.

163 McGrath v. Hudson River R.

Co., 32 Barb. (N. Y.) 144, 148, per

Hogeboom, J.

16* See supra, § 225, and infra, §

252.

16B Ferguson i\ Wisconsin Cent. R.

Co., 63 Wis. 145, 23 N. W. Rep.

123.

160 Dunworth v. Grand Trunk West-

ern R. Co., (C. C. A.) 127 Fed. Rep.

307, 311, per Grosscup, C. J., dis-

senting. See also Shaber v. St. Paul,

etc., R. Co., 28 Minn. 103, 9 N. W.
Rep. 575; Pruey r. New York Cent.,

etc., R. Co., 41 N. Y. App. Div. 158,

58 N. Y. Supp, 797.
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inferences may be overcome by the fact that other persons at the

same time and place detected the approach of the train.^'"

If a train was passing, no evidence need be produced to prove how

much noise it made. The court will not ignore common experience,

and will hold it inevitable that the train "was accompanied by the

usual roar and rumble, which must have greatly hindered a person

in its immediate vicinity from distinguishing other sounds." ^"^

The noise of a train moving slowly would hardly stifle the noise

of another train twice as long moving on a parallel track at a rapid

rate.""

§ 231. Noise of Train Drowned by Noise of Steam from Stand-

ing Engine.^""— " It is quite conceivable " that the exhaust steam of

a locomotive, making considerable noise, would prevent one standing

near it from hearing an approaching train.*"^ On the other hand, it

has been observed that an approaching train would make a noise of a

different character from that of the escaping steam, and if the volume

of the latter is left shadowy by the testimony, failure to hear the train

can hardly be attributed to it.^°'

157 stack V. New York Cent., etc.,

E. Co., 96 N. y. App. Div. 575, 89

N. Y. Supp. 112, opinion of Hiscock,

J. See also supra, § 192.

158 Central R. Co. v. Smalley, 61 N.

J. L. 277, 39 Atl. Rep. 695. See also

supra, § 216.

168 See Cordell v. New York Cent.,

etc., R. Co., 75 N. Y. 330, 333.

160 Obscuration of train or locomo-

tive by smoke or steam, see post, §

337.

181 Parsons v. New York Cent., etc.,

R. Co., 113 N. Y. 355, 364, 21 N. E.

Rep. 145, per Ruger, C. J. (locomotive

just stopped ) . See also Cleveland,

etc., R. Co. V. Chinsky, 92 III. App.

60; Elgin, etc., R. Co. v. Hoadley, 122

111. App. 165, 170; Cleveland, etc., R.

Co. V. Stewart, 161 Ind. 242, 68 N. E.

Rep. 170; Illinois Cent. R. Co. v.

Hays, (Ky. 1905) 84 S. W. Rep. 338;

Stevens v. Missouri Pac. R. Co., 67

Mo. App. 356, 361; Smedis v. Brook-

lyn, etc., R. Co., 88 N. Y. 14, 18

(locomotive coming on an up grade) ;

Woodworth v. New York Cent., etc.,

R. Co., 55 N. Y. App. Div. 23, 66 N.

Y. Supp. 1072; Watson v. Interurban

St. R. Co., (Supm. Ct. App. T.) 84

N. Y. Supp. 556. See further as to

noise made by the " popping " and
" sizzling " of escaping steam from a

locomotive, Miller v. Wilmington,

etc., R. Co., 128 N. Car. 26, 38 S. E.

Rep. 29; Riley v. New York, etc., E.

Co., 90 Md. 53, 44 Atl. Rep. 994. See

also the title Railroads, 23 Am. and

Eng. Eneye. of Law (2d ed.) 744.

162 Baltimore, etc., R. Co. v. Mc-

Clellan, 69 Ohio St. 142, 68 N. E.

Rep. 816, per Spear, J. See also

Pharr v. Southern R. Co., 133 N. Car.

610, 45 S. E. Rep. 1021.



26a SOUND AND HEARING. [§§ 232-234

§ 232. storm Preventing Hearing Train."'— In one case, the

New York Appellate Division held that although it seemed almost

incredib-le that the plaintiff could have approached a crossing in

the manner described by him without hearing the train which straek

Mm, still a jury was at liberty to find from the evidence that a storm

prevailing at the time was of such a character as to prevent the noise of

the train's approach from being heard.^'* In a case in Maryland, the

court said :
" At the time of the accident a high wind was prevailing,

making it almost impossible to hear the sound of an approaching

train." '°^ Those who had experience of the great blizzard of 1888

will recollect that the continuous roar of the wind sounded like an

endless train of cars passing.

If the wind was blowing hard when a traveler was about to cross a

railroad track in a top buggy with the side curtains buttoned down,

these circumstances might have prevented him from hearing the noise

of an approaching train, which could easily have been heard under

ordinary conditions. ^°°

§ 233. Singing and Shouting Preventing Hearing Train. — Hi-

larious singing and shouting of a company of persons approaching a

crossing would probably prevent them from effectually listening for

coming trains.*"^

§ 234. Humming Telegraph Wires Preventing Hearing Train.—
In one case the court remarked that a large number of telephone and

telegraph wires stretched along both the highway and the railroad at

183 Storm preventing hearing loco- v. IS. Y. Cent. R. Co., 35 N. Y. 75,

motive signals, or electric ear, see 78.

mfra, §§ 243, 253. Snow, rain, or fog A high wind blowing might to some

obstructing view of trains or locomo- extent deaden the ringing sound from

tives, see post, § 338. the steel rails as a train .ipproaehed,

104 Stever v. New Yorlt Cent., etc., and make the rumbling of the train

R. Co., 7 N. Y. App. Div. 392, 39 N. less audible. Atchison, etc., E. Co.

Y. Supp. 944. See also Louisville, v. Hamlin, (Kan. 1907) 88 Pac. Rep.

etc., R. Co. V. Ueltschi, (Ky. 1906) 541.

97 S. W. Rep. 14, wind and thunder i«<! Southern R. Co. v. Carroll, (C.

storm. C. A.) 138 Fed. Rep. 638.

i«B Baltimore, etc., R. Co. v. State, 'o^Koehler v. Rochester, etc., R.

79 Md. 335, 342, 29 Atl. Rep. 618, Cb., 66 Hun (N. Y.) 566, 21 N. T.

519, per Roberts, J. See also Mackay Supp. 844.
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the crossing made a loud roaring sound resembling the rumbling of

an approaching train.*"*

§ 835. Sundry Other Noises Deadening Sound of Approaching

Train.*""— The sound of bells on passing engines,*'" or of sleigh

bells on horses trotting,*''* or of a mill near by,*'^ may neutralize the

noise of an approaching train. Considerable noise made by a eorn-

sheller in operation very near to a railroad crossing might be a very

important fact in support of a finding that a person crossing the track

was blameless for not hearing an engine backing toward the crossing

without any warning signals.*'^ " The noise of a waterfall may have

deadened the sound of an approaching train." *'* At a crossing in a

city the noise from the pavements, made by horses and wagons,*'' and

a Salvation Army band playing near by, accompanied by singing,

would furnish a valid reason for not hearing a train's approach.*'"

§ 236. Train Not Heard by Person with Ears Muffled. — Of

course, a person approaching a railroad crossing may have his ears

muffled with a cap and coat " so as to make any pretense of listening

a travesty." *" Where a pedestrian was struck by a train at a crossing

i** Greenawaldt v. Lake Shore, etc., Gilbert, C. J. See also Brown v.

R. Co., (ln<J. 1905) 73 N. E. Rep. Southern R. Co., (N. C. 1907) 57

910, per Hadley, C. J. S. E. Rep., 397.

160 See. also supra, | 220, and infra, I's See supra, § 214.

§§ 240 et seq., 244, 251 et seq. '-'"> Flanagan v. New York Cent.,

170 See Zwaek v. New York, etc., etc., R. Co., 70 N. Y. App. Div. 505,

R. Co., 160 N. Y. 362, 54 N. E. Rep. 75 N. Y. Supp. 225.

785. IT'' Cawley v. La Croase City R. Co.,

171 Smith V. New York Cent., etc., 106 Wis. 239, 82 N. W. Rep. 197, per

R. Co., 41 N. Y. App. Div. 614, 58 Dodge, J. See also infra, § 245, and

N. Y. Supp. 63. HoiTard v. Illinois Cent. R. Co., (Iowa

i'2Klotz V. Winona, etc., R. Co., 1907) 110 N. W. Rep. 446, 449;

68 Minn. 341, 71 N. W. Rep. 257. Swanger v. Chicago, etc., R. Co., (Iowa

See also Pennsylvania Co. v. Horton, 1906) 109 N. W. Rep. 308; Rodrian

132 Ind. 189, 31 N. E. Rep. 45 (saw- v. New York, etc., R. Co., 125 N. Y.

mill) ; Mackay v. N. Y. Cent. R. Co., 526, 530, 26 N. E. Rep. 741; McQuade
35 N. Y. 75, 78 (considerable noise v. Metropolitan St. R. Co., (Supm.

from a. steam sawing machine). Ct. App. T.) 17 Misc. (N. Y.) 154, 39

173 Elliott V. Chicago, etc., R. Co., N. Y. Supp. 335 ; Siegel v. Milwaukee,

105 Mo. App. 523, 80 S. W. Rep. 270. etc., R. Co., 79 Wis. 404, 48 N. W.
17* Northern Pae. R. Co. v. Jones, Rep. 488; Phillips v. Milwaukee, etc.,

(C. C. A.) 144 Fed. Rep. 47, 50, per R. Co., 77 Wis. 349, 46 N. W. Kep.
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about half an hour before sunrise on a foggy morning, and he was

wearing a heavy ulster overcoat with the collar turned up about his

neck and ears, " but the air was still, and the rumble of the coming

train was distinctly heard by others," he was guilty of contributory

negligence.^'^ However, it seems that a jury is at liberty to find that

earlaps did not seriously obstruct the wearer's sense of hearing.^''"

Thus, a jury may infer that a person wearing a heavy coat with the

collar turned up would have heard the bell on an approaching locomo-

tive if it had been rung.'*"* And although a person's ears were some-

what muffled, if it appeared that he heard ordinary conversation a

moment before he was struck by a train, it may be inferred that his

sense of hearing was acute enough to have enabled him to hear the

train under ordinary circumstances.^*^

§ 237. Noise of Locoinotive Signals.— As to the efficiency of a

locomotive whistle in producing noise, it has been said in its favor:

" It is shrill and piercing ; can be heard for a great distance, and can

be mistaken for nothing else. . . . Where it is necessary to

warn crossings or bridges at a distance in advance of the train, no

sufficient substitute has yet been found for the whistle. It can be

heard in any condition of wind ^^^ and weather." ^^' " Invariable

human experience," said the Pennsylvania Supreme Court, " proves

that the steam whistle of this coming train, in the open country, could

be heard from a quarter to a half mile from where it was sounded." ^**

543 ; Shatto i;. Erie R. Co., (CCA.) "s Scott v. Pennsylvania R. Co.,

121 Fed. Rep. 678 (riding in a cur- 130 N. Y. 679, 29 N. E. Rep. 289.

tained carriage with " tabs " on his i^o Salter v. Utica, etc., R. Co., 59

ears) ; Reynolds v. Great Northern N. Y. 631.

R. Co., (C C. A.) 69 Fed. Rep. 808, iso Cotton r. Willmar, etc., R. Co.,

811; Lake Shore, etc., R. Co. v. (Minn. 1906) 109 N. W. Rep. 835.

Blanchard, 15 111. App. 582 ; Chicago, isi Perkins v. Buflfalo, etc., R. Co.,

etc., R. Co. V. Barber, 15 111. App. (Supm. Ct. Gen. T.) 10 N. Y. Supp.

630, 642. 356.

" He sat in the bottom of his sleigh. iS2 But see infra, § 239.

ITe was bundled up with a shawl, or iss Philadelphia, etc., R. Co. v.

something else, about his face, which Stinger, 78 Pa. St. 219, 226, per

very probably affected his hearing." Paxson, J.

Ernst V. Hudson River R. Co., 32 i84 Newhard v. Pennsylvania R. Co.,

Barb. (N. Y.) 159, 162, per Hoge- 153 Pa. St. 417, 423, 26 Atl. Rep. 105,

boom, J. per Dean, J.
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"The sounding of a locomotive whistle and the ringing of a locomo-

tive bell are events of such striking character as to naturally attract

attention, and are readily heard and seen by persons of good hearing

and sight who are near by and are giving attention." ^'°

Can the bell of a locomotive drawing a train at fifty miles an hour,

in the open country, be heard far enough so as to be a proper method

of warning for persons at a railroad crossing? The Supreme Court

of Pennsylvania declined to decide the question, and held that the

finding of a jury in the negative was conclusive.^^" But where a train

is passing slowly through the built-up portions of towns and cities,

the ringing of a bell sufficiently answers the purpose of an alarm.^*''

In a city where the view of a railroad track from cross streets is

obstructed by lines of buildings close to the track, while the sound

of a locomotive whistle and bell can be heard, it is difficult to deter-

mine their locality, or to tell whether they come from an approaching

or a receding train. ^'^

Circumstances affecting the value of positive and of negative testi-

mony as to whether locomotive signals were given on a particular

occasion are discussed elsewhere in this work.^'"

§ 238. Impression of Pitch or Loudness of Whistle.— In a case

where a locomotive whistle was sounded four times to call in a flagman,

and a horse took fright and ran away, the plaintiff contended that the

whistle was an unusually sharp and loud one, and some of his wit-

nesses testified that it was shrill. " But no one testifies that the

whistle was sharper than they had ever heard before," said the court.

" The usual whistle does not attract attention, but four distinct blasts

would, and, by way of contrast, naturally convey the impression of

sharpness." ^'"'

§ 239. Locomotive Signals with Favorable or Unfavorable Wind.

— The effect of a favorable wind in making the sound of an approach-

186 Haun V. Rio Grande Western E. iss Newhard v. Pennsylvania R. Co.,

Co., 22 Utah 346, 353, 62 Pae. Rep. 153 Pa. St. 417, at p. 423, 26 Atl. Rep.

908, per Baskln, J. 105.

186 Childa V. Pennsylvania R. Co., isa See post, chap. XXIII., and see

150 Pa. St. 73, 24 Atl. Rep. 341. the General Index, s. v. Locomotive
187 Philadelphia, etc., R. Co. v. Signals.

Stinger, 78 Pa. St. 219, 226, i»o Berry v. Boston, etc., R. Co.,
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img train more aaidible has been noticed iu a psreeeding section."'

Ability to hear the signals which ordinarily give notice of an approach-

ing train may he impaired by an adYerse wind.""

§ 240. SToise of Vehicle Preventing Hearing locomotive Signals.

— Noise of a traveler's wagon might explain wky he did not hear a

locomotive whistle at a considerable distanca^"' The statutes usually

require three or more blasts from a locomotive whistle when a train

approaches a crossing, so that " if the traveler is occupied, and does

not hear the first or the second, he may hear the third, or if hie

conveyance makes such noises that he does not catch the first sound

he may have further opportunity, and if he happens to lose all the

whistle blasts he may have an opportunity, while the train is running

eighty rods, to hear the belL" ^"^

§ 241. Noise of Sleigh Bells Preventing Hearing Locomotive

Si^ials.— Locomotive signals may mot have been heard by persons

approaching a crossing in a sleigh, because of the bells on the horses,

especially if the whistle was blown while the horses were trotting,'"'

§ 242. Noise of Passing Train Preventing Hearing Locomotive

Signals.— The noise of a passing train may neutraliM the sound of

locomotive signals.'""

(Me. 1906) 66 Atl. Rep. 386, per i" Pittsburgh, etc., R. Co. v. Bur-

ar, J. ton, 139 Ind. 357, 376, per Haekney, J.

101 See supra, § 222. And as to i« 5 Smith v. New York Cent., etc.,

eflfect of wind adverse to Tessel's R. Co., 41 N. Y. App. Div. 614, 58

signals, see infra, §§ 268, 278. N. Y. Snpp. 63.

192 Crane v. Michigan Cent. R. Co., iso Wilmurth v. IlliooiB Cent B.

107 Mich. 511, 65 N. W. Rep. 527; Co., (Ky. 1903) 76 S. W. Rep. 193;

Oathcart v. Hannibal, etc., R. Co., 19 Crowley v. Louisville, etc., R. Co.,

Mo. App. 113; Smith v. New York (Ky. 1900) 55 S. W. Rep. 434, 435;

Cent., etc., R. Co., 41 N. Y. App. Div. Michigan Cent. R. Co. r. Campau, 35

614, 58 N. Y. Supp. 63; Steves v. Mich. 468, 471 (bell signal); Ger-

Oswego, etc., R. Co., 18 N. Y. 422; rnamis v. Lehigh Valley R. Co., <N.

Valin r. Milwaukee, etc., R. Co., 82 J. Err. & App. 1907) 67 Atl. Rep.

Wis. 1, 51 N. W. Rep. 1084. 79; Bowles r. Chesapeake, etc., R. Co.,

108 Beanstrom v. Northern Pac. R. ^W. Va. 1907) 57 S. E. Eep. 131

Co., 46 Minn. 193, 48 N. W. Rep. (whistle signal) ; Finlayson ». Chi-

778. See also supra, §§ 229, 235, and cago, otc, R. Co., 1 Dill. <U. S.) 579,

infra, 5§ 251, 254. 9 Fed. Cas. No. 4,793.
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§ 243. Rain or Wind Stonn Preventing Hearing LocomotiTe

Signals.— A severe storm with rain descending in torrents ^°' or wind

blowing violently and whistling around a building ^^* may explain or

help to explain why the signals of an approaching train were not

heard by a person passing by.

§ 244. Sundry Other Noises Preventing Hearing Locomotive Sig-

nals.""— Noise of excavating machines near by would make it diffi-

cult for a person on the track to hear a bell on the locomotive of an

approaching train.^"" Blasting in the immediate vicinity might pre-

vent hearing either train or signals.^"^ The bell of an approaching

locomotive may have been heard by a traveler, but the locomotive

being obscured from view he may, without negligence, have attributed

the noise to the bell of a shunting engin« "which was at the time or

had immediately before been ringing.^"*

§ 245. Locomotive Signals Not Heard by One with Ears Muffled.

— In a case arising in Texas it appeared that the plaintiff, who was

struck by a train at a railroad crossing, had his overcoat collar turned

up about his ears, and his cap pulled down over them. The court

said :
" It is matter of common knowledge, that such protection of

the ears against the midwinter air on the highways in the plains of

North Texac does not aid the ear in catching even the sound of the

whistle of a locomotive engine." ^"^

§ 246. Noise of Electric Cars in General.— " It is of common

knowledge that a trolley car in motion makes, by friction with the

track, a noise more or less audible, and that as the wheel of the

trolley pole runs along the wire overhead, a whirring sound is caused,

18' Laib V. Pennsylvania R. Co., 180 >«9 See also supra, § 235.

Pa. St. 503, 37 Atl. Rep. 96, per 200 Buckley v. New York, «te., R.

McCollmnij J. (locomotive bell here; Co., 148 Fed. Rep. 460, 463.

whistle was not blown). See also 2m Finjayson v. Chicago, «tc., R.

supra, § 232, and infra, § 253. Co., 1 Dill. (U. 8.) 579, 9 Fed. Cas.

108 Winstanley c. Chicago, etc., R. No. 4,793.

Co., 72 Wis. 375, 384, 39 N. W. Rep. 202 Harris v. The King, 9 Canada

856. See also Faber t>. St. Paul, etc., Exoh. 206, 214.

R. Co., 29 Minn. 465, 13 N. W. Rep. 203 Texas, etc., R. Co. v. Bryant, (a
902. C. A.) 56 Fed. Rep. 799, 803, per
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increasing in intensity with the speed of the car." ^"^ In one case

where the plaintiff was run over by an electric car in a city street the

court remarked that " the noise made by the ordinary operation of the

car " could have been heard by him if he had listened for it at least

three hundred feet.^°° However, where a man traveling on a straight,

level, sparsely settled country highway in a dark night, and with no

other vehicles in the vicinity to interfere with his hearing, turned his

horse and wagon on to a trolley track and found a car was coming

within nine or ten feet of him, which had given no warning, the

Supreme Judicial Court of Massachusetts was unable to declare that

he must have heard the " swish " of the trolley wire, if nothing else,

and so have known that a car was approaching.""*

§ 247. Noise of Electric Car on Tip Grade. — An electric street

car "makes a loud whir or noise ordinarily on an up grade," and

Bhould be heard in a quiet locality by one about to cross the track.""'

§ 248. Noise of Electric Car on Down Grade.— An electric ear

running down grade with the current shut off makes comparatively

little noise.""*

§ 249. Noise of Electric Car Running Slowly.— A trolley ear

going slowly will for that reason make less noise and thus give less

warning of its approach."""

McCormick, C. J. See also Steves v. Co., 32 Ind. App. 297, 66 N. E. Rep.

Oswego, etc., R. Co., 18 N. Y. 422; 66, 67 N. E. Rep. 953, per Comstock, J.

and see supra, § 236. s"' Shea v. Lexington, etc., St. E.

204 Quinn v. Brooklyn City R. Co., Co., 188 Mass. 425, 74 N. E. Rep. 931

40 N. Y. App. Div. 608, 57 N. Y. Supp. (verdict in his favor sustained). See

544, 546, per Goodrich, P. J. See also Kelly v. Wakefield, etc., St. R.

also Butler v. Rockland, etc., St. R. Co., 175 Mass. 331, 56 N. E. Rep.

Co., 99 Me. 149, 58 Atl. Rep. 776 285, 179 Mass. 542, 61 N. E. Rep.

("the buzz of the electricity must 139.

have been audible at some distance to 207 Beerman v. Union R. Co., 24

an attentive ear," per Savage, J. ) ; R. I. 275, 52 Atl. Rep. 1090, per

Mapes V. Union R. Co., 56 N. Y. App. Rogers, J.

Div. 508, 67 N. Y. Supp. 358, 360 aosTri-City R. Co. v. Banker, 100

("creates a noticeable whir") ; Gil- 111. App. 6, 8. See also supra, § 227.

liland v. Middlesex, etc.. Traction Co., 200 Ford v. Metropolitan R. Co., 4

67 N. J. L. 542, 52 Atl. Rep. 693. Ont. L. Rep. 29, 34, per Osier, J. A.

206 Robards v. Indianapolis St. R. See also supra, § 228.



§§ 250-252] SOUND AND HEARING. 273

§ 250. Noise of Electric Cars at Night. — In a case where the

plaintiff's driver testified that his hearing was good, but that never-

theless he did not hear a car until his wagon was actually struck by it,

" there is no inference to be drawn from this circumstance," said the

court, "that he was on the alert and listening for it, but rather, in

view of the well-known fact that trolley cars cannot be run at a high

rate of speed in the silence of the night without making some noise,

that the reason he did not hear was because he was not listening.

At all events, the burden of proving affirmatively that the driver did

exercise his senses rests upon the plaintiff." ^^"

§ 251. Noise of Vehicle Preventing Hearing Electric Car.''"—
In a case against a street railway, the court advises us that "the

gravel was loose, and the wheels of the buggy made a grinding noise,

which may have prevented the noise of the approaching car from being

heard," although the horse was proceeding at a slow walk.^^^ Where

a sprinkling wagon was in motion on a street close to the track, a

motorman should have known that the motion of the wagon wheels

in the gravel and the escaping water would make some noise and tend

to prevent a person standing on the track from hearing an approach-

ing car.^^^

§ 252. Noise of One Electric Car Preventing Hearing Another. —
Where the noise of an approaching unlighted street car and the sound

of its gong were not heard by a pedestrian about to cross the track,

" a sufficient reason to excuse him from hearing the sound," said the

court, was the fact that another car was approaching from the opposite

direction and close at hand, and he supposed that all tlie noise he

heard emanated from this car.^^* A passenger who had just stepped

from an electric car which continued on its course, and proceeded to

cross another track, ought to have known that with the noise of his

own car, his sense of hearing could not be safely or exclusively relied

210 Belford v. Brooklyn Heights R. "^ Howard v. Indianapolis St. R.

Co., 86 N. Y. App. Div. 388, 83 N. Y. Co., 29 Ind. App. 514, 517, 64 N. Jfi.

Supp. 836, per Hirschberg, J. See Rep. 890. See also supra, § 229.

also supra, § 197. ^^^ Kramm v. Stockton Elec. R. Co.,

211 See also, as to noise of vehicle, (Cal. App.) 86 Pao. Rep. 738, 740.

supra, §§ 193, 214, 229, 235, 240, and 21* Indianapolis St. R. Co. v. Taylor,

infra, § 254. (Ind. App. 1907) 80 N. E. Rep. 436.

FACTS— 18
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upon to advise him of the approach of another car which was almost

upon him.^^°

§ 253. Wind or Rain Storm Preventing Hearing Electric Car. —
A strong wind making a great noise in the trees may stifle the sound

of an electric car.^^° A person driving a horse and buggy, with a

heavy rain falling, a rapidly driven buggy in front of him, and a

wagon behind, may thus have been prevented from hearing an ap-

proaching electric car.^^^

§ 254. Sound of Gong of Electric Car.— Passengers in a trolley

car may have heard the motorman ring his signal bell, while a man

ahead might not have heard it because he was sitting in a covered

wagon.^^' Whether the noise of a horse and vehicle would prevent the

driver from hearing the gong of an approaching electric car may be

satisfactorily proved by experiments.^^*

§ 255. Noise of Steamer Rnshing Through Water.— Where a

steamship is moving rapidly in a strong wind, and a considerable sea

throwing water on her deck, the noise and commotion attendant on

the navigation furnish abundant reason why a schooner's fog-signals

might not have been heard, without any resort to possible abnormal

conditions of the atmosphere.^^" It has been accepted as a valid

argument why a steamer should slacken speed in a fog, that her look-

out might thereby be enabled to hear a fog horn sooner, because the

noise at the steamer's bow would be less.^^^ Where witnesses testified

See also supra, § 230; Houston, etc., Co., 106 La. 236, 30 So. Rep. 747.

R. Co. V. Kauffman, (Tex. Civ. App. As to noise of vehicle, see supra, §§

1907) 101 S. W. Rep. 817. 229, 240, 251.

216 Montreal St. R. Co. v. Deslong- 220 The Fulda, 52 Fed. Rep. 400,

champs, 14 Quebec Off. Law Rep. 355, 402. See also infra, §§ 260, 271

;

359. The Oregon, 27 Fed. Rep. 751, 753;

2mDooley v. Greenfield, etc., St. R. The Steamship Aleppo, 5 Ben. (U. S.)

Co., 184 Mass. 204, 68 N. E. Rep. 203. 554, 1 Fed. Cas. No. 157; The Kenil-

See also supra, §§ 232, 243. worth, 64 Fed. Rep. 890; The Cam-
2" Stanley t). Cedar Rapids, etc., R. pania, (1901) P. 289, 292; Roberts

Co., 119 Iowa 526, 93 N. W. Rep. v. The Ship Pawnee, 7 Canada Exch.
489. 390, 400.

218 Davis «. Media, etc., Electric R. 221 The Blackstone, 1 Lowell (U.
Co., 25 Pa. Super. Ct. 444, 447. S.) 485, 3 Fed. Cas. No. 1,473, per

210 Cowden v. Shreveport Belt R. Lowell, D. J,



§ 256] SOUND AND HEARING. 27&

that a horn cannot be heard over a mile and a half, at farthest, " if

so," said Mr. Justice Nelson, " it certainly could not be heard any-

thing like that distance, if at all, on board a steamboat in motion." ^^^

A steamer going in a fog at the rate of ten knots an hour against a

fresh breeze and a head sea, attentive and vigilant in listening, may
not have heard the fog horn of an approaching bark, solely because of

the noise made by the wind and aea and her machinery, although a

screw steamer, and her masts, spars, rigging, and other appurtenances

;

and the bark at the same time, with equally vigilant lookouts, may not

have heard the steamer's whistle, because of the adverse wind, and the

noise of the sea and wind.^^^ And the fact that after a collision, with

her speed diminished, various signals in different quarters were heard

on the steamer although none had been heard before, is a strong

indication that the previous failure to hear signals was due to the cause

just mentioned."^* The noise of a steamer's engines and propeller

may cause her officers to believe that a fog signal is far off when in

fact it may be quite near ; and so " if you stop your engines," said

Bucknill, J., " you lessen the danger, and give yourself better informa-

tion than if you go on with engines moving." '^'^ It is said that the

sound of a fog horn on a large side-wheel steamer under way is almost

entirely overcome by the noise of the steamer moving through the

water.^^" In passing upon the legal sufficiency of a fog bell which was

practically nothing more than a good-sized hand bell, the court said

that " to strike the bell quickly and hard was possible, but the labor of

doing it could not be long continued, and, when the diminished effort

came, the bell would not be heard upon a side-wheel steamer by reason

of its own noise."
"^'^

§ 256. Vessel's Signals— Eligible Place for Lookout.'— A look-

out high up on the foremast of a steamer, a hundred feet from the

stem, is not in the best location to hear fog signals of small sailing

vessels; a man forward in the very bow would be in a better posi-

tion.^^*

222 The Bay State, 2 Fed. Cas. No. 220 MeCready v. Goldsmith, 18 How.

1,150 (at p. 1096). (XJ. 8.) 89, 92, by the witnesses, the

223 The Steamer Hansa, 5 Ben. (U. court apparently assenting.

S.) 501, 11 Fed. Cas. No. 6,037. 227 The Annex No. 5, 117 Fed. Rep.
224 The Fulda, 52 Fed. Rep. 400, 754, 756, per Thomas, D. J.

402. 228 The Vedamore, 131 Fed. Rep.
225 The Koning Willem I., (1903) 154, 156, per Morris, D. J. See also

P. 114, 122. post, § 370.
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§ 257. Whistle More Penetrating than Fog Horn.— A schooner's

fog horn would naturally be heard on a steamer later than the

steamer's whistles would be heard on the schooner, both because it is

not so powerful as the steam whistle, and also because the blasts of a

fog horn, unlike those of a steam whistle, are more specially operative

along a particular axis, which much diminishes their penetration out-

side of the limited arc towards which the horn happens to be directed.

When, therefore, a steamer's whistle was not distinctly heard until

about one minute before she was seen, the failure to hear any signal

from the schooner until about the time she was seen was naturally

explained, in the judgment of the court, without finding any derelic-

tion in the schooner as to the manner or frequency of soimding her

horn or in the attention given by the lookout and officers on the

steamer.^^"

§ 258. Fog Horn Superior to Bell.— Congress has expressed its

belief that a fog horn can be heard at a greater distance than a bell."'"

It seems that a bell— at least an unusually large bell— rigged upon

the forestay of a ship, and rung by a lanyard from its clapper, is

regarded by admiralty judges as a more effective fog signal than a

horn.-'^ In one federal case it was proved that on the Newfoundland

Grand Banks a bell does not sound as far to the windward as a

horn."'" In a case of collision in the Straits of Fuca, about twenty-

five or thirty miles from Victoria, the assessors informed the court

that even with a small fog horn it is quite usual to convey orders, by

signal, a distance of a mile or even a mile and a half."''

§ 259. Superiority of Mechanical Fog Horn.— A mechanical fog

horn gives a louder and more penetrating blast than can be given by a

horn blown by the mouth."'*

220 The Patria, 92 Fed. Rep. 411, ass The Zambesi, 3 Canada Exch.

413, per Brown, D. J. 67, 70.

230 The Pennsylvania, 19 Wall. (U. 234 The Hercules, (C. C. A.) 80 Fed.

S.) 125, 137. Rep. 998, 1002; The Louisburg, (C.
231 The Steamer Pennsylvania, 4 C. A.) 75 Fed. Rep. 424; The Trave,

Ben. (U. S.) 257, 19 Fed. Cas. No. 55 Fed. Rep. 117, 119; The Energy,
10,947. 42 Fed. Rep. 301, 303. See also The
232Guibert v. British Ship Georp;^ Nin.c;ara, (C. C. A.) 84 Fed. Rep. 902,

Bell, 3 Hughes (U. S.) 408, 11 Fed. 003.

Cas. No. 5,856.
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§ 260. Noise of Eowlocks Not Equal to Fog Horn. — The noise

made in rowing with patent rowlocks is in no wise an equivalent signal

to that prescribed by the laws of navigation and pilot rules for craft

moving in a fog. " The noise made by the patent rowlocks is quite

different from the sound made by fog horns, and cannot well be heard

over the rumbling of machinery of a steamer "''^ or distinguished from

sounds on shore. From its nature, it is more likely to be swallowed up

or confused in other sounds than the blast of a fog horn. Besides,

the force of the sound waves the rowlocks put in motion is not as great

as the disturbance in the atmosphere produced by the blowing of a

fog horn, and certainly cannot be heard at as great a distance." ^^°

§ 261. Steam Fog Horn Kesembling Steam Whistle. — A
schooner's fog signals were made by a huge copper horn blown by

steam supplied by a steam boiler on board, as she had no atmospheric

horn. The sound produced closely resembled that of some varieties

of whistles used on steam vessels, so that all the men on an approach-

ing steamship were completely deceived, and none of them, from

master to passengers, had the least suspicion that the sounds heard

were not the fog signal of a steamer. The steamship acted on this

belief as to the fact, and was held blameless for the subsequent col-

lision."''

§ 262. Sound of Fog Horn Suppressed by Loud Whistle. — In one

case, the court held that a schooner's fog horn diligently blown was

drowned by an approaching steamer's own exceptionally loud whistle,

and the steamer was pronounced responsible for the subsequent col-

lision.^'*

§ 263. Continuous Blowing of Fog Horn Imprudent.— When a

fog horn is used on a ship to warn other craft, continuous blowing,

if it be required, can only be required when called for in answer to a

warning sound. Listening is as necessary as blowing. A second

lookout can hear nothing from another vessel by listening, while the

first lookout is blowing close to his ears. A single lookout can listen,

230 See also supra, § 255, and infra, 287 The Parthian, 48 Fed. Rep.

§ 271. 175.

230Quinette 1). Bisso, (C. C. A.) 136 238 The Michigan, (C. C. A.) 83

Fed. Rep. 825, 838, per Jones, D. J. Fed. Rep. 280, 285.
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if charged with that duty, during the intervals of blowing, as well as

a second lookout can do so."^'

§ 264. Vessel's Signals— Single or Double Blast?— In a col-

lision case the court was convinced that one of the steamers gave a

signal of two short blasts. The other steamer's witnesses testified that

it was only a single blast. The court said ;
" Being persuaded that

the first signal was a double blast, we are put upon the inquiry why

only a single blast was heard. We cannot explain the difiiculty upon

any theory of the uncertain and irregular transmission of sound.^*"

These witnesses, without any material change of position or situation,

accurately heard all the other signals. They even, according to their

own statement, heard some of the first signal ; whether the first or the

last blast, cannot be known. But the interval betvreen the blasts of a

double-blast whistle is very brief; merely enough to articulate and

separate the sounds. They are not far enough apart in time to allow

a change from a place where they are audible to one where they are

inaudible. Moreover, no attentive witness has been produced who

heard the first signal as a single blast of the whistle. The only ex-

planation is that there was a lack of attention and vigilance on the

part of the steamer averring that the blast was single." ^*'^ The Actor

Eule, elsewhere noticed,^*^ would ordinarily require that in a conflict

of testimony decisive weight should be given to the testimony of the

witness who declares that he himself gave the signals.^'^ Two whistles

within a second of each other are so close together as to be equivalent to

one, as respects a hearer at a distance in a fog.^** It is said that in

certain conditions of the atmosphere -^^ two blasts sound as one, and

that sometimes, because of water in the whistles, such confusion

occurs.^*^ A double blast on a fog horn may be given so hastily and

239 The Steamer Hansa, 5 Ben. (U. folloucd in Tho Georgian Bay Nav.

S.) 501, 11 Fed. Cas. No. 6,037. Co. v. The Ships Shenandoah and

240 The weather was fair. As to Crete, 8 Canada Exeh. 1, 39.

vagaries of sound in a, fog, see infra, 2*4 The Ebor, 11 P. D. 25, 28, per

§ 27S ct S€q. Lord Eslier, M. R.

241 The Ottoman, ( C. C. A. ) 74 Fed. 245 Abovrations of sovmd in a, fog

Rep. 316, 320, per Webb, D. J. aro discussed at congidt-rable ieBgth

242 See post, §§ 705, 707, 783. infra. §§ 273, 274.

243 See Tdie Milwaukee, Brown Adm. 240 See The Newport News, 83 Eed.

(U. S.) 513, 17 Fed. Cas. No. -9,626, Rep. 522, 523.
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clumsily as to seem single at a very short distance. ^''^ Whether a

vessel's signal was one or two blasts may be satisfactorily determined

by the consistency of her subsequent conduct with one or the other/**

for " it is an entirely proper assumption that the navigator who blew

a signal operated his wheel in conformity thereto." ^*^

" It is shown by the trials of collision cases to be very much the

habit of large steamers, in dealing with small tugs, to determine on a

course and announce it by whistling, and then persist in it, whether

an acquiescent response is obtained or not." """

§ 265. Which of Two Vessels Initiated Signals ?— Which of two

vessels exchanging signals initiated a particular signal? The court

decided the question upon consideration of the number and quality

of the persons on strict duty on one of them, which was a government

vessel; the probable individual intelligence of the witnesses; the

unaccountable folly of its initiation by the one, and a motive as-

cribable to the other for doing it."^^ In deciding which of two

steamers approaching each other gave the first signal of two blasts,

the court was confident that the signal did not begin with the steamer

which was under a port wheel at the time, as this " would indicate

a degree of recklessness inconsistent with good sense." ^^^ Upon the

question which of two vessels gave the first signal, one of them being

at rest in the course of the other, those on board the latter would

naturally be more observant and their testimony more trustworthy."^'

§ 266. Simultaneous Signals between Vessels. — Where both ves-

sels in a collision assert that they gave signals, but neither heard

those of the other, it may possibly be accounted for on the suppo-

sition that they v/ere given at the same instant of time."^* Cases

247 The Columbian, 91 Fed. Rep. 25i Brooklyn Ferry Co. v. U. S., 122

801, 803. Fed. Rep. 696, 698.

248 The British Queen, 89 Fed. Rep. 2=2 The North Star, 43 Fed. Rep.

1003, 1006. 807, 814, per Brown, J.

249 The Islander, (C. C. A.) 152 253 The Bristol, 11 Fed. Rep. 156,

Fed. Rep. 385, 388. 158.

260 The Newport, 5 Ben. (U. S.) 254 Cannon «. The Steamer Potomac,

231, 18 Fed. Cas. No. 10,185. It 3 Woods (U. S.) 158, 5 Fed. Cas. Np.

was so stated in that case by Blatch- 2,386. See also The Nereus, 23 Fed.

ford, D. J. Eep- 448, 452.
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have occurred where the court was convinced that a signal given by

a vessel was not heard on another vessel because the latter gave a

signal herself at the same moment that the sound of the other

reached her.'"*^

"In the daytime pilots watch the vessels they are signaling. By

the accompanying puffs of steam, they see the whistles as well as hear

them. They rely upon sight, also, to identify the whistle heard

with the vessel that gives it. In the case of contemporaneous whistles

they perceive and know, by means of sight, the whole signal given,

whether fully heard or not. Thus sight, in the daytime, may possibly

be relied on to correct with certainty any imperfections of hearing.

But in the nighttime there are no such means of correcting any

imperfect hearing of contemporaneous whistles." ^''°

§ 267. Signal by Third Vessel Mistaken by Other Two as Theirs.

— Sometimes it has appeared with reasonable certainty that each

of two vessels attributed to the other a single signal which was in

fact given by another vessel.^"

§ 268. Vessel's Signals in Unfavorable or Favorable Wind.—
The tendency of a wind blowing from a hearer towards a fog horn or

whistle would be to make the sound more difficult to be heard.""*

Thus, where a breeze was blowing from a steamer towards a schooner

in a fog, it is to be considered that the steamer's whistle, probably

more powerful than a horn on the schooner, may have been heard

by the schooner without the horn being heard on the steamer.^°°

But a light breeze blowing over the stern of a steamer would not, the

court thought, prevent hearing an ordinary fog signal of a steamer

at least a mile ahead.""" It is not surprising that a vessel's whistle

256 7n re Central K. Co., 92 Fed. (1907) P. 28, 33. See also supra,
Rep. 1010, 1012. §§ 222, 239, and infra, § 278.

256 The Nereus, 23 Fed. Rep. 448, 259 Dunton v. Allan Steamship Co.,

454, per Brown, D. J. (C. C. A.) 119 Fed. Rep. 590, 592.
257 See The City of Springfield, 29 See also The Leo, 11 Blatchf. (U. S.)

Fed. Rep. 923, 924 (a collision not 225, 15 Fed. Cas. No. 8,254; The
"1 fog)- Bristol, 10 Blatchf. (U. S.) 537, 4

258 The Oregon, 27 Fed. Rep. 751, Fed. Cas. No. 1,892; The W. H. Grat-
753; The Leland, 19 Fed. Rep. 771, wick, 81 Fed. Rep. 590, 591.

778; The Bristol, 10 Blatchf. (U. S.) 200 The North Star, 43 Fed. Rep.
637, 4 Fed. Cas. No. 1,892; The Aras, 807, 813, per Brown, D. J.
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clogged with water was not heard on another vessel when the wind

was blowing the sound directly away.^^^

The sound of a fog signal would be favored by a wind blowing

from it toward a listener.^°^

§ 269. Excited Officers May Not Notice Sound of Fog Horn.—
II has been remarked that oiBcers of a vessel in a fog coming out of

the cabin just before a collision, only to find another vessel almost

upon them, would perhaps in their excitement not notice that a

fog horn was blown at that time on the approaching vessel.^"'

§ 270. Signals Not Heard because of Diversion of Attention.—
Diversion of a lookout's attention may account for his failure to

observe another vessel's lights.^"* So, among the difEerent causes that

might prevent a schooner's fog bell from being heard or noticed on a

steamer, " partial preoccupation of the mind by other duties is

certainly not to be excluded," said the court, where it appeared that

the steamer's crew were about to anchor and were making prepara-

tions therefor.^"'* In the case of a collision between a steamer and

a schooner in tow of a tug, signals given by the latter were not

heard on the former, and the court suggested that " those on the

sleamer may have then been especially attending to the schooner, and

to their movements to pass her safely. Or it may be that, seeing the

tug safely, as they thought, on their port hand, and having no

reason to expect any other movement on her part except to keep

her course, they expected no signal and anticipated no trouble from

her, and so their attention was remitted." -"" The fact that officers

on a vessel were listening intently for a fog bell on shore by which

they were to direct their course, and had their attention strained in

that direction, was regarded as a probable explanation of their

201 The Livingstone, 87 Fed. Rep. 264 See post, § 367.

769, 773. 266 The Buffalo, 50 Fed. Rep. 630,

262 The Michigan, 63 Fed. Rep. 295, 631, per Brown, D. J. See also The

297; Lovitt v. The Ship Calvin Martello, 34 Fed. Rep. 74, 75; The

Austin, 9 Canada Exch. 160, 176; The Baltic, 41 Fed. Rep. 603; The Mars,

Aras, (1907) P. 28, 33. See also 116 Fed. Rep. 204, 206; and post,

supra, §§ 222, 239. §§ 693 et seq., 774, 775.

263 The Steamship Westphalia, 4 see Dougherty v. The Steamer Fran-

Ben. (U. S.) 404, 29 Fed. Cas. No. conia, 3 Fed. Rep. 397, 402, per

17,460 (at p. 830). Choate, D. J.
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failure to hear the fog bell on another vessel.^" A lookout in the

cnow's nest of an ocean freighter carrying a large number of sheep

on deck may have been distracted by the noises from the animals,

which were immediately under him, so that he failed to hear the

fog signal of an approaching vessel."** In the case of a collision

between a steamship and a tug off the Battery at New York, in a

dense fog, it was concluded that the reason why the officers of the

steamship did not hear the several signals from the tug was that

none of them at the time seemed to call for attention and they were

therefore immediately forgotten; it appearing that the bell on Gov-

ernor's Island, the bells at various ferries, and the whistles of divers

other vessels were heard by numerous persons in the vicinity of the

collision.""*

§ 271. Water as a Communicator of Sound. — In a case where

a, schooner did not blow her horn in a fog before colliding with a

steamer, and it became incumbent upon her to establish affirmatively

that the horn, if blown, could have produced no effect, Mr. Justice

Hunt said :
" Water is a ready communicator of sound. A hail,

a shout, or a horn can be heard much farther upon the water than

upon the land. On smooth water, and with a favorable breeze, the

sound can be heard much farther than upon a rough sea or against

a head wind." On the occasion in question the night was bois-

terous, the sea was high, " and the machinery of the steamer may

be assumed to have made the rattling and the noise usual in a large

vessel of that character." "" It was concluded that the schooner's

horn should have been blown. In the same case, the court suggested

that the alarm and confusion incident to the collision, and the a:d-

verse wind after the schooner left the steamer, might well explain

the inability of the men on board the steamer to hear shouts and

cries coming from the schooner."'^

§ 272. Aberration of Sound in Clear Weather. — In an English

case decided in 1903 "'" a paragraph in article 18 of the Channel Pilot,

207 The City of Dundee, (G. C. A.) s'o gee supra, § 255.

108 Fed. Rep. 679, 683. 2" The Leo, 11 Blatchf. (U. S.)

208 The VedaiBore, 131 Fed. Rep. 225 (at p. 233), 15 Fed. Cas. No.

154, 156. 8,254 (at p. 330).

200 The James Berwjnd, 44 Fed. 2x2 The Koning Willem I., (1903)

Rep. 693, 695. P. 114, 121.
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Part I. (9th ed.), is quoted as follows :
" Sound is conveyed in a very

capricious way through the atmosphere. Apart from the wind, large

areas of silence have been found in different directions and at differ-

ent distances from the origin of a sound, even in clear weather." "^

§ 273. Aberration of Sound in Fog— Leading American Case. ^-

The most elaborate discussion of the effect of fog upon the trans-

mission of sound is in The Lepanto,''* where United States District

Judge Brown said :
" Erroneously locating a vessel by the sound of

her whistle in a fog is not, however, necessarily a fault. Sound,

like light, is liable to be deflected from its original course by reflec-

tion, refraction, or diffraction. When this happens, though the

hearer locate correctly the direction of the sound as it comes to hie

ear, the source of the sound will be in a different quarter. Elaborate

experiments on fog signals in this country and in England have

established, beyond question, apparent anomalies and contradictions

in the transmission of sound through the atmosphere, and a conse-

quent liability to error as to the quarter in which the sound origi-

nates. Although opinions differ as to the comparative importance

of the different agencies that produce these anomalies, all the ob-

servers agree substantially upon the fact of great aberrations in the

course of sound and in the audibility of fog signals. It is now well

settled that these aberrations are not due to fog, snow, rain, or

hail, which produce little if any sensible effect on the transmission

of sound. So far as Imown, these anomalies arise from the effects

of winds, air currents, and a non-homogeneous atmosphere. See

Appendix to Eeports of American Lighthouse Board for 1874, 1875,

1877, by Prof. Henry; Appendix to Lighthouse Eeport of 1879, by

Prof. Morton; Henry on Sound; Tyndall on Sound (3d ed.), pp. 9,

310, 351, 432; Prof. Taylor's ^ Eecent Eesearches in Sound,' Amer.

Jour, of Sci. and Arts, January and February, 1876; Prof. Eeynolds

'On Eefraction of Sound by the Atmosphere,' L. B. D. Phil. Mag.,

July, 1875 ; Appletons' Ann. Cyc. for 1883, article ' Sound Signals,'

by A. B. Johnson, chief clerk of the Lighthouse Board. While the

experiments, above referred to relate chiefly to the penetration of

sounds and to variations in audibility, to aerial echoes, and to the

273 See also supra, § 202, imfra, § 273 et seq.

"i 21 Ked. Eep. £5i6.
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observed alternate areas of sound and silence, they also embrace the

deflection of sounds by reflection or refraction, as one of the modes

in which the observed aberrations arise. It is now well established

that areas of inaudibility may exist distant a quarter of a mile only

in front of the blasts of the most powerful steam siren; while farther

off in the same direction the sound may again become audible and

loud, and remain so for miles beyond. Prof. Henry in his Eeport

of 1877 (p. 71) shows that this may arise from an opposing wind,

which refracts the sound waves upwards over the head of the listener,

till they meet a different current, or strata of less velocity, when they

may be deflected to the earth again ; or it ' may be considered as due

to a sound shadow produced by refraction, which is gradually closed

in at a distance by the lateral spread of the sound wave near the

earth; or by the probable circumstance of the lower sheet of sound

beams being actually refracted into a serpentine or undulating course.

Such a serpentine course would result from successive layers of un-

equal velocity in an opposing wind.' Appletons' Ann. Cyc. (1883),

p. 725. These phenomena, he adds, are observed especially in fog

when the wind is ahead (p. 65). Such, as it will subsequently

appear, was the situation of the Edam in respect to the Lepanto's

whistles. As the steam whistle has no definite axis, such as the

trumpet of the siren has, its lateral sound waves would naturally

' close in ' around areas of silence much nearer than those of the

siren would do; and its aerial echoes, also, would come from a wider

are of the horizon. ' In the experiments at South Foreland,' says

Prof. Tyndall (Sound, p. 318), 'not only was it proved that the

acoustic clouds stopped the (direct transmission of) sound, but in

a proper position the sounds which had been refused transmission

were received by reflection.' Gen. Duane says that ' a difficulty

is sometimes experienced in determining the position of the signal

by the direction from which the sound appears to proceed, the

apparent and true direction being entirely different.' Eeport of

1874, p. 104. He ascribes this result 'to the refraction of sound

passing through media of different density.' Prof. Henry and Prof.

Taylor find a more efficient cause in unequal velocities of the wind,

which produce a deflection in the sound waves, and thereby change

the direction of their progress. Mr. Johnson writes that ' he has

frequently been more than five points out of the way when trying

to locate the direction of the sound made by a given fog signal.'
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' I have even heard/ he says, ' apparently the sound overhead, when

it was from five to seven miles away. It has been my habit to

correct the observation of audition by looking at the compass, and to

utterly distrust the ear as a means of determining the exact or even

general direction of sound on the water.' . . . Where the sound

comes apparently from a precise direction, to steer away from it

furnishes, as a rule, the most probable means of escape. Great

mistake by the deflection of the sound, though occasional, is com-

paratively infrequent; and steering away from the sound ordinarily

gives, at least, the longest path and the most time in which to stop

before reachiag the other vessel. . . . From the scientific point

of view, according to the experiments above referred to, an error

in locating sound is more likely to arise when the sound is moving

against the wind, i. e., when those hearing it are to windward." ^'^

§ 274. Aberration of Sound in Fog— Other Cases.— In the case

of a collision in a fog, where one of the vessels seemed not to have

heard all the whistles given by the other. Sir Gorell Barnes said:

" It must not be overlooked that sound, as is quite notorious, is a

very difficult thing to be accounted for in a fog." ""

United States District Judge Blodgett also spoke at considerable

length concerning the alleged acoustic peculiarities of fog :
" In

reference to the point that these fog signals were unavailing on

account of the peculiar condition of the atmosphere, I can only say

that the researches and experiments of scientists, as detailed in later

works on acoustics, as well as the common experience of the unlearned,

seem to show that the capacity of the atmosphere to transmit sounds

is not only much less at some times than others, but at times there

is a condition of nearly or quite ' acoustic opacity.' Tyndall, Sound,

preface to third edition, also chapter seven of same edition. But

unfortunately we seem to have as yet no test, except actual experiment

at the time, to show or prove when such conditions exist. The ' aeous-

275 See also the cases cited in the C. A.) 58 Fed. Rep. 427, 430; McCahe
next four sections, and The Columbia, v. Old Dominion Steam-Ship Co., 31

104 Fed. Rep. 109; The Niagara, 77 Fed. Rep. 234, 238; The Steamship

Fed. Rep. 329, 330; The W. H. Grat- Westphalia, 4 Ben. (U. S.) 404, 29

wick, 81 Fed. Rep. 590, 591; The Fed. Cas. No. 17,460; The Koning

Grenadier v. The August Korff, 74 Willem I., (1903) P. 114, 121.

Fed. Rep. 974; La Normandie, (C. 2'6 The Aras, (1907) P. 28, 33.
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tic cloud,' as it is called, is not visible to the eye or palpable to the

touch. It, as observation would seem to show, may exist only momen-

tarily, and even some sounds may be transmitted and others not.

It can hardly be safe, therefore, to accept this assumed scientific

theory as a defense upon the mere proof that sound signals were

not heard, at least until the party invoking this defense shows that

he has fully complied with all the requirements and conditions of

the law in regard to the giving of his signals and the appliances

by which they are to be made. It will not do to accept the defense

that the atmosphere was acoustically opaque, without something more

than the proof in this case. The effect of accepting such a defense

on such proof would be to hold that in all cases where signals are

not heard in a fog, it was attributable to the atmosphere and not

to the negligence of the parties charged by the law with the duty of

giving such signals by means of certain instrumentalities and at

certain intervals. I do not find anything in the record in this case

which would justify me in presuming that this condition of the

atmosphere existed on the night in question. It was a foggy night;

the fog was thick and dense ; no high wind was blowing, and nothing

unusual or out of the ordinary appearance of foggy nights was noticed

or observed by any of the witnesses in the case. The mere fact,

standing by itself, that the crew on one of these vessels did not hear

the signals upon the other before the vessels sighted each other, is

not, I think, sufficient to sustain the assumed scientific theory in-

voked by respondents. We must remember these vessels were ap-

proaching a common point where their courses intersected at a very

oblique angle, and at the rate of at least twelve miles an hour.

Assuming, as I think we are justified in doing, from the evidence,

that the whistle was not Sounded oftener than once in three minutes,

the two vessels might have been two thousand one hundred feet, or

two-fifths of a mile, apart at the time the last blast was given from the

whistle of the steamer prior to the collision; and from the proof in

regard to the distance at which it could be heard on the night in ques-

tion, it is extremely doubtful whether the sound from the whistle

would have penetrated this dense fog, in face of whatever breeze was

blowing, to a distance of one-third of a mile on the night in question,

without assuming that a phenomenal atmospheric condition prevailing

at the time pi-evented these signals from being heard." '"

2" The Leland, 19 Fed. Rep. 771, 777.
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A steamer's fog whistle twenty-five or thirty feet higher than the

deck of a bark may not have been heard on the latter, because the

sound was reflected upwards by the denser medium of the fog below

her whistle.^'' In one case where a schooner and a steamer were

approaching each other perhaps two thousand feet apart in a low and

rather dense fog, and the schooner sounded three blasts of her horn

as for a sailing vessel with the wind abaft the beam, the court said the

testimony left no doubt that this was heard aboard the steamer as a

single blast, as for a sailing vessel on the starboard tack.^'° In

another case it was entirely certain that a schooner's fog horns were

not heard at all on a ferry boat whose men were carefully listening

for fog signals.^*" " Proof that a fog horn was blown, yet was not

heard at a distance it might be expected to be heard, cannot be

accepted as proof that there was negligence on the part of those

who did not hear it."
^^'^

It has been said that " apparently inconsistent testimony can some-

times be disposed of on the conclusion that the evidence from both

vessels may be true, in that, while proper signals were made by one,

they were not transmitted correctly to the other." "^^ However, the

court will not resort to a problematical explanation of that sort if

the case can be decided on other reasonable grounds.^*' In a case

of collision between two steamers, where none of the signals given

by either, when about a half or a third of a mile apart, were heard

by the other, and no answer was obtained by either, the court did not

feel justified ia ascribing the double failure to hear to abnormal atmos-

pheric conditions in apparently clear weather, when the vessels were

so near to each other, and both vessels were adjudged to be in fault.^"

Where two sailing vessels were approaching each other in a fog,

at very slow speed with a light wind, and in a noiseless sea and a

278 The Niagara, (C. C. A.) 84 Fed. 283 The Columbian, (C. C. A.) 100

Rep. 902, 903. Fed. Rep. 991, 996.

2T8 The Chattahoochee, 74 Fed. Rep. " Sound will travel as well in a, fog

899, 901. as in a clear atmosphere, and, as ia

280 The Whitehall, 68 Fed. Rep. well known, is often intensified by it."

1022. The Colorado, Brown Adm. (U. S.)

281 The Zadok, 9 P. D. 114, 118, per 393, 405, 6 Fed. Cas. No. 3,028 (at

Sir J. Hannen. p. 157), per Longyear, D. J.

282 The Columbian, (C. C. A.) 100 2S4 The Saginaw, 84 Fed. Rep. 705,

Fed. Rep. 991, 996, per Putnam, C. J. 711.
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universal quiet that should have permitted their fog signals to be

heard a mile away, and they were not heard one-quarter of that

distance, the court said that "if certain extraordinary conditions

of fog might possibly account for the failure to hear on the one

side,''*^ it cannot explain the failure on both sides. The only reason-

able conclusion is that there was lack of a proper watch and of

proper sounding of the fog horns on both vessels." ^^^

§ 275, Vagaries of Sound of Fog Horn.— In regard to signals

by horn, " it is not unusual for the same sound to be heard faintly,

if at all, for a short distance in one direction, and with more or

less force for a longer distance in another direction. Practical tests

have proved that fog horns are not infrequently unreliable signals,

and that they cannot be depended on in every condition of wind and

atmosphere." '"

§ 276. Locating Sonnd in Fog.— In thick fog it is impossible

accurately to locate a vessel by the sound of her fog signals. ^^^ " The

reflections of the waves of sound amid banks of fog are such as to

render the seeming direction of sounds in a fog wholly unrelia-

ble." ^*° The sound is " likely to be obstructed or deflected, and

calculated to mislead." ^''° In a collision case Sir Gorell Barnes said

:

" It is so well known— so absolutely well known— that it is im-

possible to rely upon the direction of whistles in a fog, that I do

not think any man is justified in relying with certainty upon what

lie hears when the whistle is fine on the bows, like this was undoubt-

edly, and is not justified in thinking it is broadening unless he can

-isn Citing The Lepanto, 21 Fed. 350, 351; The George W. Koby, (C.

Rep. 651, 656. See this case, supia, C. A.) Ill Fed. Rep. 601, 008; The

§ 273. Oregon, 27 Fed. Rep, 751, 757; The

280 The Kenilworth, 64 Fed. Rep. City of Atlanta. 26 Fed. Rep, 456,

890, 892, per Brown, D. J. 461, See also The City of Reading,

287 McCabe v. Old Dominion Steam- 103 Fed, Rep, 696, 697 ; The Koning

Ship Co,, 31 Fed. Rep. 234, 2,38, per Willem I„ (1903) P, 114, 121;

Wales, D, J. See also The Pennsyl- Roberts v. The Ship Tawnee, 7 Canada

vania, 19 Wall. (U. S.) 125, 138, per Exch. 390, 400,

Strong, J., .and supra, §§ 273, 274, 289 The City of Now York, 15 Fed.

288 The M.irtello, 153 U. S. 64, 71; Rep. 624, 634, per Brown, D, J,

The City of New York, 147 U, S. 72, 200 The Grenadier v. The August

85; The Arthur Orr, 69 Fed. Rep. Korff, 74 Fed. Rep. 974,
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make sure of it. That is the view I entertain very strongly, because

if it is well established that the direction is an uncertainty, it is no

use trying to rely upon it as a certainty by saying you looked at

the compass." ^"^ Where a barge was in tow of a tug on a hawser

eleven hundred feet long, in a dense fog at night, and the only

guide to the barge in steering was the direction in which the hawser

led aad the sound of the tug's whistles, " the latter," observed the

court, was " a most uncertain reliance." ^"^

It is because of uncertainties as to the source of sounds in a fog

that no change of course should be made by a steamer without

reversing, where her speed is as much as two-thirds her full speed,

and voices are heard nearly ahead, in a dense fog, before the other

vessel or her lights can be seen.^°' Where a vessel is proceeding with

fog horns sounding on nearly all sides of her, it requires close scrutiny,

of course, to distinguish any one of them from the others.^"*

But where a vessel is on the open sea in a fog, and a whistle on

another vessel is heard. Lord Esher, M. E., declared, "it is absurd

to say that the distance at which it is oflE cannot to some extent be

told." "'

§ 277. Determining Course of Vessel by Her Fog Signals.— The
mere sound of a steamer's whistle in a fog would not enable another

vessel to determine her course, any more " than if two carts were

approaching each other on an ordinary highway and the sole method

of judgment were the sound of the cart wheels." ^'° In a collision

case District Judge Brown refrained from expressing a decided opinion

upon the trustworthiness of the expert testimony that a practiced

ear can determine within a point the bearing of a vessel in a fog,

but he said the facts of the case demonstrated that this is a very

281 See also The Aras, (1907) P. P. D. 6, 9; The Britannic, 39 Fed.

28, 35. Rep. 395, 399; The Vindomora, 14

292 The Harold, 84 Fed. Rep. &98, P. D. 172]. See also The City of

703, per Brown, D. J. New York, 35 Fed. Rep. 604, 609 ; The
293 The Wyanoke, 40 Fed. Rep. 702, Martello, 34 Fed. Rep. 71, 74.

704, per Brown, D. J. [citing The 294 The Colorado, Brown Adm. (U.

Lepanto, 21 Fed. Rep. 651, 659; The S.) 393, 404, 6 Fed. Cas. No. 3,028

Pottsville, 24 Fed. Rep. 655; Steam- (at p. 157), per Longyear, D. J.

ship Frankland v. Steamship Kestrel, 295 The Ebor, 11 P. D. 25, 27.

L. R. 4 P. C. 529; The Dordogne, 10 296 Steamship Lebanon v. Steamship

FACTS— 19
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imcertain method of ascertaining the course of an approaching vessel,

when the hearer is himself upon another vessel moving rapidly in a

different direction.""^ When a dull whistle from a vessel is heard

in a fog, and later a second whistle plainer and clearer, it indicates

that the vessel is approaching.^"*

" It appears to me impossible," said Brett, M. E., " that a whistle

sounded a mile and a half off can sound the same as a whistle heard

at the distance of one hundred yards. ... I have no doubt that

where you have two ships in fact closing on each other, and where

you have a succession of whistles, each whistle must show you that

the other whistle is coming nearer." ^'"* And as long as a steamer's

repeated signals in a fog are heard on the port bow, for instance,

of an approaching steamer, and the sound does not close in or pass

to the port bow of the latter, it should be inferred that the former

is not changing her course.'""

§ 278. Sound of Signal Deflected by Wind. — The course of the

wind may deflect the sound of a whistle so as to mislead a hearer

as to the precise direction whence it comes,'"^ or the wind may carry

the sound away altogether.^"''

Ceto, 14 App. Gas. 670, 674, per Lord See alao The Koning Willem I., (1903)

Halabury, L. C. See also The Kirby P. 114, 122.

Hall, 8 P. D. 71, 78. soo The North Star, 43 Fed. Rep.

287 The Alberta, 23 Fed. Rep. 807, 807, 812, per Brown, J.

810. See also The Iberia, 40 Fed. 30i The Oregon, 27 Fed. Rep. 751,

Rep. 893, 895. 753.

298 The Ebor, 11 P. D. 25, 30, per 302 See The Zadok, 9 P. D. 114, 118,

Lindley, L. J. and further as to unfavorable wind

289 The Dordogne, 10 P. D. 6, 11. supra, §§ 222, 239, 268.



CHAPTER VI.

LIGHT AND SIGHT.

§ 279. Introduction.

280. Presumption that Objects Plainly Visible Were Seen.

281. Presumption that a Person Could See What Others Saw.

282. When Presumption Just Mentioned Does Not Operate.

283. Presumption that a Person Did Not See What Others Did Not See.

284. Presumption of Reciprocal Observation.

285. Presumption of Reciprocal Nonobservation.

286. Prepossession or Bias of Observer.

287. Perception of Objects by Lateral Glance Not Presumed.

288. Concentrated Gaze Inconsistent with Lateral Observation.

289. Persons Passing from Light into Darkness.

290. Moisture Condensed on Eyeglasses Obscuring Vision.

291. Observations in Nighttime in General.

292. Stepping Blindly in Darkness or Dim Light.

293. Stepping Blindly in Daylight.

294. Perception of Defects in Highway in Nighttime.

295. Perception of Slipperiness of ley Surfaces.

296. Objects of Uniform Appearance in Juxtaposition.

297. Differently Colored Objects in Juxtaposition.

298. Colors of Objects Indistinguishable in Darkness.

299. Dark Objects on White Background.

300. White Objects on Dark Background.

SOL Objects in Darkness beyond a Glare of Light.

302. Legibility of Printed Words in Dim Light.

303. Optical Illusion.

304. Lateral Refraction of Light.

305. Objects Seen in Lightning Flash.

306. Objects Seen in Moonlight.

307. Objects Reflecting Sunlight.

308. Sun Shining in Observer's Face.

309. Person Dazzled by Lights Shining in His Face.

310. Pilots Dazzled by Brooklyn Bridge Lights.

311. Person Dazzled by Electric Hea'dlights.

312. Lights Dimmed by Daylight.

313. Lights Dimmed by Moonlight.

314. Visibility of Lights Affected by Other Lights.

315. Reflection of Flashlights Visible When Fixed Lights Obscured,

316. Lights Intensified by Surrounding Darkness.
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5 317. Electric Street Light Outshining Locomotive Headlight,

318. Color of Lights Affecting Their Visibility.

319. Perception of Colored Lights at Night.

320. White Lights More Intense than Green or Red.

321. Street Lights and Shadows.

322. Objects Obscured by Shadows Cast in Moonlight.

323. Lights and Shadows on Station Platforms.

324. Light of Street Lamps.

325. Darkness at Dawn.

326. Controlling Testimony to Degree of Light Near Dawn.
327. Influences Affecting Witnesses' Estimates of Degree of Darkness.

328. Testimony of Biased Witnesses to Amount of Light.

329. Circumstantial Evidence as to Amount of Light.

330. Visibility of a Body of Smoke.

331. Visibility of Approaching Train.

332. Visibility of Approaching Train on Dark Day.

333. Experiments Showing Visibility of Railroad Train.

334. Visibility of Train on Snow-covered Ground.

335. Visibility of Approaching Hand Car.

336. Visibility of Dark Cars or Engines in Nighttime.

337. Obscuration of Train or Locomotive by Smoke or Steam.

338. Snow, Rain, or Fog Obstructing View of Trains or Locomotives.

339. View of Train Obstructed by Trees in Leaf.

340. Visibility of Locomotive Headlights.

341. Locomotive Headlight on Dark, Windy, Dusty Night.

342. Locomotive Headlight Obscured by Snow.

343. Locomotive Headlight Obscured by Fog.

344. Locomotive Headlight Obscured by Smoke.

345. Locomotive Headlight Obscured by Steam.

346. Visibility of Objects in Front of Locomotive Headlight.

347. Objects Observed from Rapidly Moving Locomotive.

348. Observation from Backing Locomotive.

349. Visibility of Electric Street Cars in Daytime.

350. Visibility of Electric Street Car Headlights.

351. Cloud of Dust Obscuring Street Car Headlight.

352. Detection of Motion of Headlights.

353. Detection of Motion of Locomotive in Daytime.

354. Detection of Motion of Hand Car in Daytime.

355. Detection of Motion of Locomotive at Dawn.

356. Detection of Motion of Dark Car or Engine at Night.

357. Detection of Motion of Vessel's Lights.

358. How Far Can Coston Lights Be Seen?

359. Visibility of Day Signals in Prize Cases.

360. Visibility of Low, Dark Craft on Water.

361. Visibility of Vessels in Fog.

362. Visibility of Vessel's Lights in Fog.
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§ 363. View of Vessel's Lights at Night.

364. Vessel's Lights Hidden by Sails.

365. Vessel's Lights in Driving Rainstorm.

366. Observation of Vessel's Lights in Excitement of Collision.

367. Lights Not Observed Because of Diversion of Attention.

368. Lookout's Vigilance Affected by Intense Cold.

369. Lookout Embarrassed by Lights Placed in Front of Him.

370. Proper Place for Vessel's Lookout.

371. Moral Considerations Affecting Vigilance of Vessel's Lookout.

372. Visibility of Vessel's Torchlight.

373. View of Unlighted Vessel's Sails at Night.

374. View of Vessels in Night Carrying No Lights.

375. View of Vessel at Dusk.

376. View of Unlighted Sailing Vessel on Hazy or Misty Night.

377. Positive and Negative Testimony.

§ 279. Introduction. — In the introductory section to the chapter

on Sound and Hearing we explained the importance of ascertaining

the views of the courts concerning such phenomena.^ We refer the

reader to what was there said upon the subject, as it is applicable

to the contents of this chapter and need not be repeated here.

§ 280. Presumption that Objects Plainly Visible Were Seen.^—
It being within the experience and common knowledge of men that

a person with good eyesight, when his attention is called to a par-

ticular object, must see it if he looks, " when to look is to see, the

mere utterance that one did look and could not see will be disregarded

as testimony by the court, and no additional value is to be given

to the utterance because of the fact that a jury, under the direction of

the trial court, has predicated a finding thereon." ^ "A blind man
may say, ' I looked and did not see,' and it may be said of an idiot

that he looked and no impression was made upon his mind; but not

so with a person who has good eyes and a sound intellect." *

" Suppose the fact is conceded that the sun was shining bright and

clear at a specified time, and a witness having good eyes should

1 See ante, § 190. 162 Mo. 569, 63 S. W. Rep. 360, per

2 Sounds clearly audible presumed Robinson, J.

to have been heard, see ante, § 191. * Swart v. New York Cent., etc.,

3 See also Albrecht v. Chicago, etc., R. Co., 81 N. Y. App. Div. 402,

R. Co., 108 Wis. 530, 84 N. W. Rep. 80 N. Y. Supp. 906, per Mr. Justice

882; Hook v. Missouri Pac. R. Co., McLennan.
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testify that at the time he looked and did not see it shine; could

this testimony be true? The witness may have been told that it

was necessary to prove in the ease that he did look, and did not see

the sun shine. He may have thought of it with a desire that it

should have been so. He may have made himself first believe it was

so, and this belief may have ripened into a conviction of its verity;

and possibly he even may testify to it in the self-consciousness of

integrity."^ But after all, in the very nature of things, it cannot

be true, and hence cannot, in the law, form any basis for a conflict

upon which to rest a verdict. A man may possibly think he sees

an object, which has no existence in fact, but which it may be diffi-

cult, if not impossible, to prove did not exist or was not seen. But

an object and power of sight being conceded, the one may not negative

the other."

»

The New York Appellate Division propounded the following query

and said that common experience compelled an affirmative answer:

" If a house had been burning and enveloped in flames upon the

side of the street on which the deceased was passing, with nothing

to obstruct his view, would a jury, even in the absence of direct proof,

be justified in concluding that he saw it ? " '

" If a train of cars should be negligently left standing entirely

acs-oss a highway, and a pedestrian, with perfect eyesight, in broad

daylight, with nothing to distract his attention, should walk against

it and bump his head, would the question of his contributory negli-

gence be one of fact for the jury, in case he should testify that he

expected the train was there, that he had it in mind, and that he

looked for it, but did not see it, without in any manner explaining

why he failed to discover it ? " °

In several cases courts have decided that a witness who subscribed

a will when the testator's signature was in plain view must be held

to have seen it, whatever he testifies in regard to the fact." In one

6 For kindred psychological phe- ' Browne v. New York Cent., etc.,

nomena, see post, §§ 818, 820. R. Co., 87 N. Y. App. Div. 206, 83

«Artz V. Chicago, etc., R. Co., 34 N. Y. Supp. 1028.

Iowa 164, 159, per Cole, J., quoted s Fiddler v. New York Cent., etc.,

in Peters v. Southern R. Co., 135 Ala. R. Co., 64 N. Y. App. Div. 95, 71 N.

633, 33 So. Rep. 332. See also cases Y. Supp. 721, per McLennan, J.

Cited ante, §§ 160, 191, 221; infra, » Matter of Carll, (Surrogate Ct.) 38

§§ 331, 335; and post, § 556. Misc. (N. Y. ) 471, 77 N. Y. Supp. 1036.
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such case a female witness subscribed directly under and less than

one inch from the testator's signature on the paper spread out before

her. She had left her glasses at home, and, for the purpose of

signing her name, she borrowed the glasses of a doctor then present.

She said :
" I could not see very well with the doctor's glasses, and

did not see the signature to the will when I signed it— did not

see it with those glasses." And yet she saw sufiBciently well to write

her own name, in unusually small characters, and very carefully, on

the line which was pointed out for her signature. " The doctor's

glasses, therefore," said the court, " if not precisely fitted to her

eyes, did not have the effect of intercepting her sight, and the signa-

ture of the testator was within the field of her vision. As a propo-

sition in optics, then, it may be said that she saw the signature. To
see is to receive a visual impression of an object upon the retina of

the eye. That impression must have been made upon the eye of the

witness; because there was the object, and the eye, and the rays of

light passing unobstructed from the one to the other." ^^

When a vessel, with her anchor down, was driven by ice on the

shoals and run over by it, "what if a hundred witnesses swore that

they could see no ice? Surely the fact that the vessel was driven on

shore by it is proof the most positive and unanswerable that those

witnesses were either not in a position to observe correctly, or that

they were mistaken," said Judge Peters of the Supreme Court of

Prince Edward Island.^*

In a case where a libel was filed by a passenger against a steamer

for property stolen from his stateroom, he admitted that he did not

notice the bolt on his door and therefore made no use of it. The court

said :
" It was in plain sight, of brass on a white ground, and to a

person whose attention was given to the matter of properly securing

his door against intruders it could not well escape his notice, the room

being well lighted." ^^

However, " it is the experience of mankind that objects at times

pass near us within plain view that we are not conscious of seeing, and

noises are sounded in our ears that we are not conscious of hearing,"

10 Matter of Look, 4 Silv. Sup. (N. nRyndman v. Montreal Ins. Co., 2

Y.) 233, 7 N. Y. Supp. 298, per Prince Edward Island 132, 140.

Dwight, J. For a parallel supposed 12 The John Brooks, I Hask. (U.S.)

case, see ante, § 191. 439, 13 Fed. Cas. No. 7,335.
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said Judge Bland of the Missouri Court of Appeals." " There are

millions of people in this country who did not see the last partial

eclipse of the sun, although it was visible from all parts of the

United States, and the sky was clear over nearly the whole terri-

tory." ^* So, " a man can sometimes say, with absolute certainty, that

he is not seen by another. How liable he is to be mistaken will

depend, in each case, on the circumstances in which the persons are

placed." ^° A person may be in close proximity to another, and

within the range of his vision, and yet not be consciously observed by

him. In a Kentucky case an indictment for perjury alleged that

the defendant swore falsely that he did not see a certain person one

night at church, that he knew the testimony to be false, that the

said person was at said time and place, " in the presence and sight

of " the defendant. It was held that this was insufficient, and that

the indictment must aver that the defendant then and there actually

saw the person. He could have been in the presence of the accused,

said the court, and still not have been seen by him. " He could

have been in his sight— that is to say, at a point where accused

could have seen him had his eyes been cast in that direction— and

still not have been seen by him." ^^

When it was not dark, but " was getting dusk," a motorman of

an electric car should have seen a horse and wagon standing across

the track for a sufficient distance to enable him to prevent a collision,"

but it was held differently in a case where a similar accident happened
" near eight o'clock on a dark night in April." ^*

§ 281. Presumption that a Person Could See What Others Saw.

— There is a natural presumption that a person with good eyesight

saw or could have seen what others in no more favorable position for

observation unquestionably saw.^" Thus, if it is proved that a person

13 Baxter v. St. Louis Transit Co., i' Fenner v. Wilkes-Barre, etc.,

103 Mo. App. 597, 78 S. W. Rep. 70. Traction Co., 202 Pa. St. 365, 51 Atl.

!• Kielbeok v. Chicago, etc., R. Co., Rep. 1034.

(Neb.) 97 N. W. Rep. 750, per is Winter v. Federal St., etc., Pass.

Ames, C. R. Co., 153 Pa. St. 26, 25 Atl. Rep.

15 Beckwith v. New York Cent. R. 1028, expressly distinguished in the

Co., 64 Barb. (N. Y.) 299, 308, per case cited in the preceding note.

Mullin, J. 10 Chicago, etc., R. Co. v. Weir, 91

"Com. V. Porter, (Ky. 1895) 32 III. App. 422, 425; Mutual Wheel Co.

S. W. Rep. 138. V. Mosher, 89 III. App. 106, 108;
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on a street railroad track plainly saw a wagon stalled on the track a

considerable distance ahead, it is a safe conclusion that the motorman

of a car, aided by its headlight, should have seen the wagon from the

same spot.^" So, where a man was run over and killed by a switch

engine, and it was asserted that there was no evidence that the rail-

road employees failed to look out, the court said :
" Surely, if other

persons at the scene of the accident, not specially charged with the

duty of watching the track before the engine which struck intestate,

saw him before he was struck, the employees operating the engine, it

could well be inferred, did not look out. If they had been watching

the track they would have seen him." ^^

§ 282. When Presumption Just Mentioned Does Not Operate.—
Before presuming that a person saw or could have seen what others

saw, the trier of facts should be satisfied that his situation was not less

favorable than theirs.^- Then, too, " it is a matter of common knowl-

edge that there is a difference in the ability of persons to see at a

distance." ^^ Said the court in one case : " It is true that quite a

Murphy v. St. Louis Transit Co., 189

Mo. 42, 87 S. W. Rep. 945; Wood v.

Pennsylvania R. Co., 177 Pa. St. 306,

35 Atl. Rep. 699; Schaub v. St. Louis

Transit Co., 112 Mo. App. 529, 87 S.

W. Rep. 85; Asphalt, etc., Constr.

Co. V. St. Louis Transit Co., 102 Mo.

App. 469, 80 S. W. Rep. 741; Smith

V. Lehigh Valley R. Co., 170 N. Y.

394, 63 N. E. Rep. 338; Daniels v.

Staten Island Rapid Transit Co., 125

N. Y. 407, 410, 26 N. E. Rep. 466

(lighted train) ; Tucker v. New York

Cent., etc., R. Co., 124 N. Y. 308, 315,

26 N. E. Rep. 916 (locomotive) ;

O'Reilly v. Brooklyn Heights R. Co.,

82 N. Y. App. Div. 492, 81 N. Y.

Supp. 572; Davis v. Media, etc., Elec-

tric R. Co., 25 Pa. Super. Ct. 444, 450;

The Pilot-Boat Blossom, 01c. Adm.

188, 3 Fed. Cas. No. 1,564 (schooner

might have been seen at a distance

far enough to avoid her, because

others saw her at such a distance).

See also ante, § 192.

" His companion saw the car. They
were together, and if one could see the

car there is no reason why the other

could not." Johnson v. Third Ave.

R. Co., 69 N. Y. App. Div. 247, 74

N. Y. Supp. 599 (pedestrians). See

also Peiroe v. Ray, 24 Ind. App. 302,

56 N. E. Rep. 776.

20 Schaub v. St. Louis Transit Co.,

112 Mo. App. 529, 87 S. W. Rep. 85.

21 McMarshall v. Chicago, etc., R.

Co., 80 Iowa 757, 45 S. W. Rep. 1065.

See also Lake Shore, etc., R. Co. v.

Bodemer, 139 111. 596, 29 N. E. Rep.

692, and infra, § 346.

22 See the parallel case in respect of

sound and hearing, ante, § 193.

23 Lortz V. New York Cent., etc., R.

Co., 83 Hun (N. Y.) 271, 31 N. Y.

Supp. 1033, per Lewis, J. See also

infra, § 286.
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number of other witnesses, both for the appellant and appellee, testi-

fied that they were able to see the ear some distance away, but all of

these witnesses saw the car at different places and under different

circumstances from those surrounding the appellee. . . . They

did not see through appellee's eyes, nor hear through his ears." ^* A
cloud of smoke falling on the track on a dark lowering day may quite

likely render a train invisible for a few moments to one standiag

close to the track, although it may be visible to persons standing else-

where.''^ A lookout on a steamer was pronounced free from negli-

gence in failing to discover an unlighted barge at anchor in time to

avoid collision, although other persons discerned the barge at a much
greater distance; because these persons were watchmen who knew the

barge was there, had been watching it, and accustomed their eyes to

locating it, and therefore had superior opportunity, and at last saw

dimly its outline.''*

§ 283. Presumption that a Person Did Not See What Others Did

Not See.'''— The converse of the proposition that a person may be

presumed to have seen what others saw '^ is equally sound. Thus, it

was held that the jury had a right to infer that the driver of a wagon

backed at right angles to a curbstone with the front part on a street

railway track did not see an approaching car, so as to be apprised of

peril, if they were satisfied that a witness testified truly when he

stated that he was passing along the sidewalk at the time, and did not

see the car, notwithstanding he was going in the direction from which

the car came that struck and killed the driver.^" Where a witness

claimed to be exceptionally far-sighted the court doubted whether he

saw, as he stated, locomotive sparks three hundred yards off which

another witness could not see as near as ten yards."*

24 Indianapolis St. R. Co. v. Taylor, 28 Supra, § 281.

(Ind. App. 1907) 80 N. E. Rep. 20 Fenner v. Wilkes-Barre, etc.,

436. Traction Co., 202 Pa. St. 365, 51 Atl.

26 Chicago, etc., R. Co. v. Andrews, Rep. 1034. See also Chicago City R.

(C. C. A.) 130 Fed. Rep. 65, 75, per Co. v. Tuohy, 196 III. 410, 63 N. E.

Thayer, C. J., dissenting. Rep. 997; Rowe v. New York, etc.,

20 The Kennebec, 103 Fed. Rep. 681, Telephone Co., 66 N. J. L. 19, 48 Atl.

684. Rep. 523. And see ante, § 194.

27 For parallel presumption as to "o Mnsselwhite v. Receivers, 4

sound and hearing, see ante, § 194. Hughes (U. S.) 166.
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§ 284. Presumption of Reciprocal Observation. — If the motor-

man on a car can see a man riding in a wagon about to cross the track,

he has a right to infer that the man can see the car if he looks

toward it."^ " It is not unreasonable to conclude that the motorman

might have seen the wagon, if he had been properly alert, as soon as

the plaintiff and the driver saw the car." ^^ Conversely, a person

ought to have seen an approaching electric car if the motorman saw

him.'^ And where an approaching trolley car was lighted by elec-

tricity, and had a headlight, the court said a man on a wagon ahead

without a light could see the car much more easily and distinctly

than the motorman of the car could see him.^*

If a person about to cross a railroad track is seen by those in charge

of a train, evidently he could have seen the train.'^ " Sitting in his

wagon he could have seen the train for three car lengths or more, for

those on the train saw him," said the court in one case.^" So, if men
holding lamps on the end of a car could see a team before they collided

with it on a crossing, the driver had a still better opportunity to see

the car.^'

" When the watch on a vessel at anchor sees another vessel ap-

proaching at a distance of about three-quarters of a mile, and sees all

her lights clearly and distinctly, he has the right to assume that the

lookout on the approaching vessel sees his lights, and will in due time

adopt the proper maneuver to pass clear of him." ^*

siHafner v. St. Louis Transit Co., Co., 186 Mo. 350, 85 S. W. Rep. 351;

(Mo. 1906) 94 S. W. Rep. 291. Petty v. St. Louis, etc., R. Co., 179

32 Andres v. Brooklyn Heights R. Mo. 666, 78 S. W. Rep. 1003; Light-

Co., 84 N. y. App. Div. 596, 82 N. Y. foot v. Winnebago Traction Co., 123

Supp. 729. " And the plaintiff had a Wis. 479, 102 N. W. Rep. 30.

right to act on the presumption that 34 Petty v. St. Louis, etc., R. Co.,

the speed of the car would be regu- 179 Mo. 666, 78 S. W. Rep. 1003.

lated accordingly," continued Wood- See also Goldkranz v. Metropolitan

ward, J. St. R. Co., 89 N. Y. App. Div. 590, 85
" If the defendant's motorman was N. Y. Supp. 667.

negligent in not seeing the plaintiff in ss Telfer v. Northern R. Co., 30 N.

time to avoid the collision, then the J. L. 188, 196.

plaintiff was equally guilty of negli- 36 Detroit Southern R. Co. v. Lam-
gence in not seeing the car " before he bert, (C. C. A.) 150 Fed. Rep. 555,

stepped on the track. Kappus v, 559.

Metropolitan St. R. Co., 82 N. Y. App. 37 Chicago, etc., R. Co. v. Condon,

Div. 13, 81 N. Y. Supp. 442, per Mc- 108 HI. App. 639, 641.

Laughlin, J. ss The Avon, 22 Fed. Rep. 905, 911,

asMarkowitz v. Metropolitan St. R. per Blodgett, D. J.
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§ 285, Presumption of Reciprocal Nonobservation.— An in-

ference converse to that noticed in the preceding section is also

justified. Thus, if the engineer and fireman and others on a train

did not observe a person on the track because of the smoke and steam

emitted by a passing locomotive, it may be presumed that for the

same reason he did not observe the train.'"

§ 286. Prepossession or Bias of Observer.— The effect of pre-

possession upon the accuracy of a person's observation has been noticed

in another part of this work.*" " jSTo doubt the eyes of some witnesses

are livelier than those of others, and the sense of sight may be

quickened or diminished by the interest or bias of him who possesses

it," said Judge Danforth of the New York Court of Appeals.*'

"Men are prone to see what they want to see," said Judge Brawley

of the federal District Court.*^

§ 287. Perception of Objects by Lateral Glance Not Presumed.—
When a person is about to cross a railroad track, it is incumbent upon

him, under ordinary circumstances, to look in both directions from

which trains may be approaching, and if a train was in plain view it

is presumed that he saw it, or else that he did not look or was inatten-

tive.*' But suppose a person is under no obligation to observe what

may have been seen only by turning his head or eyes from the front

;

can it be presumed in a judicial inquiry that he did do so? In a

case in Maine, a man was driving a team on a street about four hun-

dred feet from, and parallel with, a railroad track, and in plain view

of it. Presently he turned down a street which crossed the track, and

he was instantly killed at the crossing by a passing train. He was

familiar with the crossing and the surroundings and the customary

movements of the rolling stock. Before he turned down the street

crossing the track, a hand car passed along, and if he saw it he was

justified— such was the contention—in assuming that no train would

pass until the hand car had reached a switch a thousand feet distant,

88 Serano v. N. Y. Cent., etc., R. Co., See generally, as to bias of witnesses,

(N. Y. Ct. App. 1907) 80 N. E. Rep. post, cliap. XX.

1025. See also infra, § 337. 42 Ideal Stopper Co. v. Crown Cork

40 See post, §§ 699, 700, 816. & Seal Co., (C. C. A.) 113 Fed. Rep.

41 O'Neill V. New York, etc., R. Co., 244, 255.

115 N. Y. 579, 683, 22 N. E. Rep. 217. " See supi-a, § 280, and ante, § 160.
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and in proceeding upon that assurance of safety. There was no evi-

dence that he noticed the hand car, and although it was within his

range of vision he probably did not see it if he faced as he was driving

when it passed. The court was asked to presume that he saw it.

Judge Emery said :
" Of course, it is possible that he noticed the

hand car. Indeed, it may be quantitatively probable that he did.

Quantitative probability, however, is only the greater chance. It is

not proof, nor even probative evidence, of the proposition to be proved.

That in one throw of dice there is a quantitative probability, or greater

chance, that a less number of spots than sixes will fall uppermost, is

no evidence whatever that in a given throw such was the actual result.

Without something more, the actual result of the throw would still be

utterly unknown. The slightest real evidence that sixes did in fact

fall uppermost would outweigh all the probability otherwise. Grant-

ing, therefore, the chances to be more numerous that the plaintiff's

intestate did notice the hand ear than that he did not, we still have

only the doctrine of chances. We are still without evidence tending

to actual proof. However confidently one in his own affairs may base

his judgment on mere probability as to a past event, when he assumes

the burden of establishing such event as a proposition of fact as a

basis for a judgment of a court he must adduce evidence other than

a majority of chances." **

§ 288. Concentrated Gaze Inconsistent with Lateral Observation.

— A witness's statement that on a particular occasion he kept his

eyes steadily upon a person is inconsistent with his statement that,

at the same time he was constantly keeping in view two others who

were not in the same range of vision.*^

§ 289. Persons Passing^ from Light into Darkness.— One who

has just come from a brightly lighted room into darkness might well

fail to see an approaching car having no light or a dim headlight.*"

Where an automobile sped from a well-lighted street into a dimly-

lighted cul-de-sac, "the traveler's ability to see surrounding objects

<< Day V. Boston, etc., R. Co., 96 4= Laidlaw v. Sage, 2 N. Y. App.

Me. 207, 52 Atl. Rep. 771. See also Div. 374, 37 N. Y. Supp. 770.

ante, § 34 et seq., and the same prln- >« North Chicago St. R. Co. v. Nel-

ciple applied post, § 555. son, 79 111. App. 229, 230.
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plainly was considerably decreased," remarked the court.*' It is

reasonable to suppose that a person coming from sunlight out of

doors into the comparative darkness of a hallway could not see at

all at first, although when he fell down a flight of stairs a person

within the building who went to his relief had no difficulty in seeing

him and his surroundings.*' In a collision case between a steamer and

a schooner the testimony of a passenger, the engineer, and the store-

keeper of the steamer that the night was very thick with fog, was

regarded by Judge Blatchford " as of very little weight," for the

following reasons :
" They came out suddenly into the darkness,

under circumstances which made it impossible for them to judge as

to how far a vessel could be seen. The evidence of the pilot, as to

how far off he did in fact see the vessel, is much more reliable. He
had been out in the night, and his eyes were gauged to its condition.

. . . That the night was not a foggy one is shown also, negatively,

by the fact that the steamer was not using her steam whistle." *°

Persons looking from a brilliantly lighted trolley car out into the

night, even though the car is stationary, do not have the very best

of opportunities to notice the headlight of a passing trolley car or

the lights in the car itself, so as to make their testimony to the absence

of a headlight and of lights as trustworthy as the contrary testi-

mony of persons operating the passing car or of passengers therein.^"

In darkness, a person who is watching an object and has accustomed

his eyes to locating it may discern its dim outline at a much greater

distance than another person who has not that advantage."^

§ 290. Moisture Condensed on Eyeglasses Obscuring Vision.—
Where a person wearing glasses passes from a cold atmosphere into a

warm room, moisture may condense upon his glasses °^ and obscure

his vision of defects in the floor which might otherwise have been

clearly seen.'''

47 Corcoran v. New York, (N. Y. =» Doyle r. Albany R. Co., .S2 N. Y.

1907) 80 N. E. Rep. 660. App. Div. 87, 52 N. Y. Supp. 602, 603.

isBrugher v. Buchtenkirch, 167 N. ci The Kennebec, 103 Fed. Rep. 681,

Y. 153, 60 N. E. Rep. 420. See also 684. See also infia. § 377.

Fisher u. Cook, 23 111. App. 621, 627. ^2 The writer has been told by

•!» The Steamer Western Metropolis, wearers of glasses that this phe-

2 Ben. (U. S.) 399, 29 Fed, Gas. No. nomenon is extremely common.

17 439^ 68 This was suggested by the plain'
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§ 291. Observations in Nighttime in General.— " Every one

knows how diiBcult it is in walking in utter darkness to correctly cal-

culate courses and distances, even in very familiar localities." ^* Oil

or grease spread upon a cement floor, and seen in the nighttime, to

an interested observer might look very like oil or grease that he later

saw in a tank or can, and still not have been from the same source of

supply nor of the same kind.°° A witness testified that she observed

at night, in the unlighted rear of a store where the lights were also

extinguished, and at a distance of twenty or twenty-five feet from her,

a man with a woman who was not his wife, and she asserted that the

man's trousers were not fastened up, his necktie was undone, and his

waistcoat unbuttoned with the exception of three buttons. A judg-

ment granting a divorce on the ground of the man's adultery, based

largely upon this testimony, was reversed as unsupported by credible

evidence.^" Where a roundsman testified that in the nighttime he

saw a policeman sitting on a barrel, who jumped off when the witness

approached, the court said that " the opportunity for mistake, under

such circumstances, was great;" the policeman denying that he was

actually sitting, and stating that he was leaning in a doorway next

to the barrel.^' And in other cases courts have advised caution in

accepting testimony to minute observations of events in the night-

time, especially where the light is deficient."*^ The tender of an

engine backing in the night would necessarily obstruct the view of

the engineer to some extent, especially of a lantern on the ground or

hanging in a man's hand."" A person looking into a lighted room

from the darkness outside can hardly fail to observe the fact of illu-

tiff in Hoard v. Blackstone Mfg. Co., Supp. 849. Minute observations in

177 Mass. 69, 58 N. E. Rep. 180. daytime, see ante, § 166.

54 Bennett v. New York, etc., R. 07 Matter of Koch, 91 N. Y. App.

Co., 57 Conn. 422, 18 Atl. Rep. 668, Div. 194, 86 N. Y. Supp. 459, 460.

per Carpenter, J. Hence one should "s Sealy v. State, 1 Ga. 213, 220

use the utmost care under such cir- Bourgeois v. Chauvin, 39 La. Ann
cumstances. 216, 1 So. Rep. 679; Ehrhard v. Met-

»B Barnes v. New York Cent., etc., ropolitan St. R. Co., 58 N. Y. App,

R. Co., (Supm. Ct. Tr. T.) 42 Misc. Div. 613, 68 N. Y. Supp. 457; Doug-

(N. Y.) 622, 87 N. Y. Supp. 608, lass v. Northern Cent. R. Co., 59 N,

610. Y. App. Div. 470, 69 N. Y. Supp. 370

so Fanning «. Fanning, (C. PI. Gen. "» Baltimore, etc., R. Co. v. State,

T.) 2 Misc. (N, y.) 90, 20 N, Y. 101 Md. 359, 61 Atl, Rep. 189.
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mination.®" Observations of distances on the water m the nighttime

are proverbially unreliable."^

It may be that a pedestrian who was struck by a street car running

without a headlight in a dark night and on an unlighted street could

have made out its dim outlines at a distance sufficient to have enabled

him to avoid it, if he had stood still and gazed intently for a few

seconds through the gloom in the direction from which it was coming,

and at the same time he may not have been guilty of negligence in

failing to discern it at a glance and not stopping and straining his

gaze to discover its approach.®^

§ 292. Stepping Blindly in Darkness or Dim Light.— In the

Valley of the Shadow of Death, Bunyan's Pilgrim found " the path

way was here so dark that ofttimes when he lift up his foot, he knew

not where or upon what he should set it next." So, too, " the way

of the wicked is as darkness ; they know not at what they stumble." "'

A near-sighted person, and possibly a person of good sight, alighting

from a train in a dark tunnel, might suppose he was stepping onto a

platform and not perceive that he was alighting on a heap of rub-

bish.°* A jury would be at liberty to infer that a stranger riding in

an elevator ear not brightly lighted was not guilty of negligence for

failing to observe a space eighteen inches wide between the elevator

floor and the wall before stepping backward and falling into it.*"

§ 293. Stepping Blindly in Daylight. — A woman wearing a sun-

bonnet may step sideways into a hole because her view in that direc-

tion is obstructed.'*'' In broad daylight a woman carrying one end of a

lounge, looking straight ahead and unable to see underneath it,

stumbled over an iron water box in the centre of the sidewalk. She

failed in her action against the city for the injuries she sustained.

" She might as well have put a bandage over her eyes and then charged

80 Sorenson v. Menasha Paper, etc., »* Bridges r. North London E. Co.,

Co., 56 Wis. 338, 14 N. W. Rep. L. R. 7 Eiig. & Ir. App. Cas. 223, 227

44g (station hnd been .innounced, passen-

<^i See post, § 404. gei" not necessarily negligent).

8= Indianapolis St. R. Co. v. Taylor, "-"i Gray v. Siegel-Cooper Co., (N.

(Ind. App. 1907) 80 N. E. Rep. 436. Y. Ct. App. 1907) 80 N. E. Rep. 201.

See also intra, end of § 309. «» Iseminger v. York Haven W. *

03 Prov. iv. 19. P- Co., 206 Pa. St. 591,
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the city with the results of her failure to see the obstruction over

which she fell," said the court."'

§ 294. Perception of Defects in Highway in Nighttime. — A
night may be so dark that the keenest and clearest vision will not

detect obstacles and defects in a public highway. " In such a case

every man traveling upon it is practically a blind man," '^^ and may
presume that the negligence of responsible authorities has not made it

unsafe.^"

§ 295. Perception of Slipperiness of Icy Surfaces. — " Common
experience tells us that the degree of slipperiness of ice is not always

determinable from an ocular inspection of it," and where a person

who was descending steps knew that they were icy and that there was

some danger in passing over them, but knew also that their condition

in regard to slipperiness was constantly changing in different states

of the weather, it colild not be declared absolutely that the extent of

the danger was obvious upon observation of the surface of the steps.'"

And where the steps were covered with a light layer of snow which

had been trodden dovni and frozen over, the court said: "In the

present case the plaintiff may well have misapprehended the extent

of the difficulty and danger which he would encounter in descending

the steps ; for instance, he might easily be deceived as to the condition

of the snow. I know quite enough about ice and snow to know how

easy it is to make such a mistake, and it is one that has cost many a

man his life." '^ A person blind in one eye would be all the more

likely not to observe closely such conditions under his feet.'^ In a

New York ease it was intimated that a pedestrian might be without

fault in supposing that a ridge upon the sidewalk was made by com-

pacted snow and not by ice.'^

8' Lautenbacher v. Philadelphia, ^o Fitzgerald v. Connecticut Eiver

(Pa. 1907) 66 Atl. Rep. 549. Paper Co., 155 Mass. 155, 29 N. E.

08 Harris v. Uebelhoer, 75 N. Y. Rep. 464, per Knowlton, J.

175, per Folger, C. .!., quoted in Cor- fi Osborne v. London, etc., R. Co.,

coran v. New York, (N. Y. 1907) 80 21 Q. B. D. 220, 224, per Wills, J.

N. E. Rep. 660. '^2 See Gilbert v. Boston, 139 Mass.

69 Chisholm v. State, 141 N. Y. 246, 313, 31 N. E. Rep. 734.

36 N. E. Rep. 184. See also Goff 73 Weston v. Troy, 139 N. Y. 281,

V. Philadelphia, 214 Pa. St. 172, 176. 34 N. E. Rep. 780.

PACTS— 30
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§ 396. Objects of TJniform Appearance in Juxtaposition.'*— On
a cloudy day with snow falling and a wind blowing in the face of a

pedestrian on a sidewalk, he would not be very likely to notice boards

about an inch thick lying on the walk and not differing greatly in

color from the walk, even though he was keeping a lookout in the

direction of the course he was pursuing.'^ Where a pedestrian

stumbled over a wooden stub two inches square which projected about

two inches above a plank walk, the court observed that " the evidence

shows that the stub was of the same color as the plank and that it was

not such as to readily attract attention." '° In the rain a live electric

wire and a sidewalk flagging upon which it was lying would scarcely

differ in color, and the dusk of the evening would render discernment

of the wire more improbable.'' Even on a moonlight night seamen

may find it very difficult to distinguish ice from the water in many

places.'*

§ 297. Differently Colored Objects in Juxtaposition. — Upon the

question whether an engineer was negligent in not observing a little

girl crossing the track, the fact that the child was dressed in white

with red ribbons on her dress has an obvious bearing.'" The difference

between scarlet and pink when the colors are placed in juxtaposition

i? quite noticeable ; ballots of the one color, side by side with those of

the other, should be readily distinguishable by official counters of

votes.'"

§ 298. Colors of Objects Indistinguishable in Darkness. '*— In

his essay on " Unity in Eeligion," Lord Bacon says :
" There be also

two false peaces or unities ; the one, when the peace is grounded upon

an implicit ignorance; for all colors will agree in the darh." In the

7* Dark vessel against dark horizon, phone Co., 66 N. J. L. 19, per Dixon,

see infra, end of § 363, § 364. J., 48 Atl. Rep. 523.

Vessel with white hull in fog, see 's Williams v. The Vim, 29 Fed.

infra, § 361. Gas. No. 17,744o (p. 1416).

Schooner's sails against gray hori- '» Dennis v. New Orleans, etc., R.

zon, see twfra, § 373. Co., (Miss. 1902) 32 So. Rep. 914.

76 Ryan V. Foster, (Iowa 1906) 109 See also infra, §§ 299, 300.

N. W. Rep. 1108, per Ladd, J. '"fle Sinclair and Town of Owen
'0 Taylorville v. Stafford, 99 111. Sound, 12 Ontario Law Rep. 488, 504.

App. 419. '^ Color of coat in moonlight, see

77 Rowe V. New York, etc., Tele- infra, § 306.
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course of a university commenceineiit address in 1907, Senator

Foraker characterized much of the testimony taken by the United

States Senate committee in the Brownsville, Texas, raid investiga-

tion as worthless. Continuing, he said :
" Various people said

they heard the shooting, went to their windows, looked out into a

night of unusual darkness, and at a distance ranging all the way from

twenty-five feet up to one hundred and fifty feet saw the men who were

doing the firing and recognized them as negroes wearing the uniform

of United States soldiers. All the officers of the battalion, in addition

to everything else that they said in favor of their men, testified that

the night was so dark that it was impossible to tell a colored man from

a white man without the aid of artificial light at a distance of ten to

twelve feet. Major Penrose testified that he could not tell his oflBcers,

who were white, from his enlisted men, who were colored, ten feet away

from him, and that he could not tell at that distance from him any-

thing about clothing. The testimony of every other officer was to the

same efliect. These officers are all intelligent, honorable, high-minded

men." °^

" How couldst thou know these men in Kendal green, when it was

BO dark thou couldst not see thy hand ? " was the query that con-

founded Falstaff.8'

It was observed in a New York murder case that the defendant

immediately upon entering a dimly lighted inside room used as a

morgue could not have identified the features of a corpse therein and

especially not the color of an overcoat on the body; so that his ex-

clamation professing to identify the coat as that of the deceased was

highly suspicious.**

But in a ease where an automobile was driven in the night through

a top rail and a picket fence at the end of a dimly lighted cul-de-sac,

the court observed that the rail and fence " were so weather-beaten

and dark in color that they were less visible in the night than painted

structufes would have been." "^

Dr. Miinsterberg, speaking of the testimony of a witness that he

saw in late twilight a woman in a red gown or one in a blue gown, says

:

82 New York Sun, June 21, 1907. erally as to observations in darkness,

83 Henry IV., Pt. I., Act II., sc. 4. sjtpra, § 291.

84 People v. Ciardi, (N. Y. Ct. App. sr, Corcoran v. New York, (N. Y.

1907) 80 N. E. Rep. 925. See gen- 1907) 80 N. E. Eep. 660.
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" Such a faint light woilld still allow the blue color sensation to come

in, while the red color sensation would have disappeared." *"

§ 299. Dark Objects on White Background." — Snow on the

ground would make an approaching train more noticeable.'' On a

clear night with snow on the ground a person standing at a distance

of eight feet directly in front of another should easily be seen by the

latter.'''

Upon the question whether the engineer of a railroad train was

negligent in not observing a person walking on the track on a clear

moonlight night, the circumstance that the ground was covered with

snow and that the pedestrian was a tall woman dressed in black was

not overlooked by the appellate court when holding that the trial

court erred in withdrawing the case from the Jury on the assumption

that there was no negligence.^"

If there was snow on the ground, and the motorman of an electric

car had an uninterrupted view for a long distance ahead of him, a

team would stand out by contrast and aiford him a good chance of

noticing if he was attentive to his duty.'^

§ 300. White Objects on Dark Background.'^ — The circum-

stance that horses drawing a wagon which was struck by an electric

car in the nighttime were large white or gray horses was noticed as

tending to support a finding that the motorman of the car ought to

have seen them by the aid of the headlight in time to avoid the

collision."^

§ 301. Objects in Darkness beyond a Glare of Light. — An elec-

tric arc light casting its rays across a street railway track would make

it difficult for a motorman on a car to see a wagon on the track in

80 " Nothing But the Truth," Mc- Martin i\ Chicago, etc., R. Co., 194

Chire's Magazine, September, 1907, at 111. 138, 62 N. E. Rep. 590.

p 53g 01 Bell V. Cape Breton Electric Co.,

87 See also supra, § 297. Ltd., 37 Nova Scotia 298, 306.

88 See infra, §§ .S34, 330. "2 See also supra, § 297, and infra,

80 Gilmore v. Fuller, 99 111. App. § 363.

272 "•'' Mertens v. St. Louis Transit Co.,

on p.rown )\ Boston, etc., R. Co., (N. (Mo. App. 1907) 99 S. W. Rep.

H. 1906) 64 Atl, Rep. 194. See also 512.
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the darkness beyond the glare of the light.'* " Stand back in the

shadow; no one can see beyond the light of a fire," said Eudyard

Kipling's Kim to the lama.'^

§ 302. Legibility of Printed Words in Dim Light. — In a case of

unfair and fraudulent .competition where an injunction was granted

against the sale of plug tobacco, the only means of distinguishing the

two brands was the word inscribed on the tag —•

" Traveller " on one,

and " Schnapps " on the other. The court said :
" By placing plugs

of the Schnapps and Traveller brands of tobacco alongside each

other in a storeroom with such light as stores usually haye, at a dis-

tance of six or eight feet (the distance usually intervening between

the place where tobacco is placed on the shelves, and the position

occupied by customers) and without a magnifying glass, it would be

a physical impossibility fox an expert reader to distinguish the one

from the other." ^^

§ 303. Optical Illusion. — A passenger entering a vestibuled car

iu the nighiiiine, through the vestibule, was precipitated out of an open

side door of the vestibule because he mistook the dim light which

slione through the car window to the outside for the car light sliining

into the aisle between the vestibule and car. His optical illusion was

held reasonable and did not defeat his recovery of damages from the

railroad company."' At the first glimpse of a sailing vessel, through a

fog, it is not at all improbable that something in the trim or appear-

ance of her sails may give an erroneous impression of her course.

" It is too common an optical illusion to excite either remark or sur-

prise, that when the eye catches some object in an imperfect light, or

indistinctly through a fog, tlie JmajiT' conforms itself more or less in

detail to what it seems to be as suggested by some one feature which

the observer, for the instant, thinks he makes out." Upon these con-

siderations testimony of observers on a steamer that the course of a

bark when first made out in the fog was southward, and shortly after-

ward changed, was reconciled with positive testimony of those on the

»* Abbott V. Kansas City El. E,. Allen Bros. Tobacco Co., 151 Fed.

Co., (Mo. App. 1906) 97 S. W. Rep. Rep. 819, 833, per Pritehard, C. J.

108, per Ellison, J. «' Bronson v. Oakes, (C. C. A.) 76
»' Kim, chap. V. Fed. Rep. 734.

80 R. J. Reynolds Tobacco Co. v.
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bark that she kept her course. " It is to be expected," continued the

court, " that if there was something which gave the impression of the

bark's standing to the southward, it should also seem to those observ-

ing her that they made out the port bow, or saw along her port side,

as they testify, with more or less positiveness, although this impression
as to details may indeed merely be a trick of the memory, or the

imagination working in aid of the impression they had at the time "'

that the bark was standing across their course to the southward. li

is the nature of such an optical illusion, that it vanishes suddenly and
the object, mistaken before, is suddenly seen as it really is. And that

was so in this case. Suddenly they observed that she had fallen off

to the northward. They attributed this to her having starboarded.

This is exactly what they would seem to see as they came nearer, if

they had mistaken her course at first, and they represent it as a sudden
and a marked change, from pointing to the southward of them to

pointing to the leeward or northward of their course; from seeing

her port bow and side to seeing her starboard bow and side.'""
'' When all the witnesses in a case swear to having seen the same

object," said Chief Justice Hagarty of Ontario, "I hardly think it

should be left to a jury to say whether it might not have been an

optical delusion." ^"^

§ 304. lateral Refraction of light. — The lookout on a steamer

approaching a barge two hundred feet long, at anchor in the nighttime

with a light at each end, testified that he saw the lights, but that they

seemed a quarter of a mile apart, and it was argued that those in

charge of the steamer were misled because they thought the lights

were upon two different vessels, and steered between them. The idea

that if there were two lights on the barge, they would appear, under

any circumstances, to have been farther apart than they actually were,

was pronounced absurd. " Rays of light do not bend laterally," said

Judge Blodgett, doubtless with a twinkle in his eye ;
" if they did so,

you could see around a hill, and it would be impossible to run a

straight line witli a compass or transit. It is true that light, in pass-

ing through media of difl'erent densities, is refracted vertically in a

1)8 See post, § 81 n. looNeill v. Traveller's Ins. Co., 7

on Bunp;o r. The Steamship Utopia, Out. App. 570, 574, affirming 31 U. C.

1 Fed. Rep. 892, 903, per Choate, D. J. C. P. by equally divided court.
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slight degree; but the apparent position of an object in a lateral direc-

tion is subject to no change from this cause. If it were otherwise,

you could not steer in a straight line to a light at all." ^"^

§ 305. Objects Seen in lightning Flash.— A flash of lightning

may give such a perfect view of a person as to enable another who has

previously seen him to recognize him on the instant.^'"'

§ 306. Objects Seen in Moonlight."'— It is possible that the glare

of moonlight upon a man's coat may be mistaken by witnesses for

color and lead them to believe that the man's dark coat was a light

one."* Any testimony at all upon the question of identity coming
from people who have merely a glimpse of a man running in the

moonlight, under the exciting circumstances attending a pursuit, is to

be looked at cautiously and subjected to the most careful scrutiny.'^'"'

However, Scott says:

" To the squire's hand the rein he threw.

And spoke no word as he withdrew;

But yet the moonlight did betray,

The falcon-crest was soiled with clay;

And plainly might Fitz-Eustace see.

By stains upon the charger's knee.

And his left side, that on the moor

He had not kept his footing sure." lo*

§ 307. Objects Reflecting Sunlight. — When Christian and Hope-

ful were in the country of Beulah and addressed themselves to go up

to the Celestial City, "the reflection of the sun upon the city (for

the city was pure gold) was so e^emely glorious, that they could

not as yet with open face behold it, but through an instrument made
for that purpose." ""

" A fetterlock and shacklebolt azure," said Ivanhoe :
" I know not

who may bear the device, but well I ween it might now be mine own.

Canst thou not see the motto ?
"

101 The Avon, 22 Fed. Rep. 905, 910. loiJefferds v. People, 5 Park. N.
102 See Ackerson v. People, 124 111. Y. Crim. 539.

663, 568, 16 N. E. Rep. 847. los JeflFerds v. People, 5 Park. N.
103 Visibility of unlighted vessel in Y. Crim. 538, 539, per Recorder HoflF-

moonlight, see infra, § 374. man, instructing a, jury.

Objects obscured by shadows cast i»8 Marmion, Canto Third, xxxi.

in moonlight, see infra, § 322. i"' Bunyan's Pilgrim's Progress.
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" Scarce the device itself at this distance," replied Eebecca, " but

when the sun glances fair upon his shield, it shows as I tell you." ^"^

§ 308. Sun Shining in Observer's Face.— Whether a person at a

railroad crossing looking up a straight track in the sunshine could

distinctly see a train approaching at a distance of a mile or more,

might possibly depend upon the position of the sun.^"' At the famous

battle of Crecy the afternoon sun shone so brightly in the eyes of the

French crossbowmen as they advanced toward the English that they

could not take accurate aim.^^°

§ 309. Person Dazzled by Lights Shining in His Face."^— Pos-

sibly an electric light at a street crossing would dazzle the eyes of a

person looking in that direction so that he would not observe a trolley

car without a headlight approaching between him and the street

light.^^^ A brilliantly lighted steamship in her slip will doubtless

irradiate the whole slip to a considerable extent. How much of this

help to seeing an article like a hawser stretched across the end of the

slip would be neutralized by the blinding effect of such lights on a

pilot's sight when approaching them on the water, the court did not

undertake to say; but witnesses testified that such lights make adjacent

objects less easily seen by blinding the eyes of an observer.^^^

In the nighttime a person would be less likely to perceive where he

was stepping if a li^ht shone directly in his eyes but cast no rays on

his path."* An electric light under an awning might so dazzle the

eves of a traveler walking toward it that he could not see clearly in

front of him and e-]ieciaUy eonW not see an excavation in the pave-

ment; and this inference would not neio>?:irily be overcome by his

testimony that after he fell in and got up he could see the excavation

by looking at it carefully. " Tliis is the identical experience of the

most careful man who has met with such an accident. In the

exercise of ordinary care he does not see a peril, otherwise he would

loslvanhoe, chap. XXIX. Slifer, 35 Ind. App. 700, 74 N. E.

100 See Stowell r. Erie R. Co., (C. Rep. 19.

C. A.) 98 Fed. Rep. 520, 523. us The Fulda, 31 Fed. Rep. 351,

110 Montgomery, English History, § 353.

290.
"* Scanlan r. Tenney, 72 Fed. Rep.

111 See .nlso infra, S 369. Sa."") (light on wharf, and person pass-

112 See Indianapolis St. R. Co. v. ing off steamer gangway )

.
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avoid it; he falls into an excavation, crawls out, and, by looking care-

fully, with all his senses quickened by the mishap, he sees and realizes

the cause. By the exercise of extraordinary care before the accident

he might have discovered that which wag not ordinarily observ-

able." "=

§ 310. Pilots Dazzled by Brooklyn Bridge Idghts.""— In a case

arising out of a collision in the East Elver near the Brooklyn Bridge,

United States District Judge Brown made the following observations

;

" The dazzling effect of the electric lights upon the bridge is such a?

to add to the difficulties of navigation in the nighttime by vessels

passing each other in that vicinity. Pilots, when near the' bridge,

cannot properly distinguish ordinary lights Just beyond the bridge.

Common prudence would therefore seem to require of all vessels

approaching the bridge a material diminution of speed. For a dis-

tance of several hundred feet above and below, the effect of the bril-

liant lights of the bridge is to prevent the ordinary lights of vessels

in the river from being recognized. In goifl.g through this space,

boats are in no better position, as respects seeing lights, than in

navigating through a fog ; and there is the same reason for moderating

speed in the one ease as in the other. The evidence shows that the

practice of moderating speed in nearing the bridge has been already,

to some extent, adopted by prudent pilots." ^" In another case where

a steamer proceeding up the Jlast River in the night overtook and

collided with a tow, a short distance above the bridge, the same judge

was inclined to think that the glare of the bridge electric lights had

something to do with the nonobservance of the lights of the tug and

tow; especially as a contrary conclusion in the particular case ?night

require the court to believe that three out of four white lights on the

tug and tow had gone out between the Battery and the bridge, which

was " in the highest degree improbable." "^

§ 311. Person Dazzled by Electric Headlights.— The driver of

an automobile met a suburban electric car running on the same high-

iisBrueh v. Philadelphia, 181 Pa. i" The A. Demerest, 25 Fed. Rep.

St. 588, 591, per Dean, J. See also 921, 923.

supr<i, end of § 291. "8 The Express, 55 Fed. Rep. 340,

110 See also infra, § 369. 342.
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way, carrying a powerful electric light " which shone ia his face and

made it impossible for him to see the trolley track or the exterior

lines of the highway in front of him," and in avoiding a collision he

ran the automobile off the track and against an unobserved trolley

pole, thereby demolishing the machine, 'i'he court said: " If the car

bore down upon him, running into a narrow part of the highway, on

which were laid both steam railroad and troUey tracks, at an excessive

rate of speed, at night, and equipped with a light of dazzling bril-

liancy, and the motorman kept no proper lookout, and carelessly

failed to use the means at his command to avoid blinding the plain-

tiff by such a searchlight, it would be a fair question for the jury

whether the latter was or was not negligent in doing what he did,

and also whether the servant of the defendant was or was not negli-

gent in what he did and what he failed to do." ^^°

A person who was struck by a train in the nighttime at a crossing

where there were several tracks " may have been more or less con-

fused by the number of tracks and the dazzling brUlianey " of the

electric headlight on the locomotiTe.^*' Bright headlights of electric

street cars shining upon a railroad crossing would naturally dazzle

one's eyes in front of them, and intensify the darkness at a distance

from them, so that an unlighted railroad train approaching the cross-

ing would not be easily distinguished until it came within the radius

of the headlights.*^' A person's eyes may be so dazzled by a locomo-

tive headlight as to prevent his noticing the approach of a dark

engine ; and an expert may testify how long tlie eye requires to adjust

itself to its natural power of sight imder such circumstances.*--

§ 312. lights Dimmed by Daylight.— A red light will be some-

what dimmer in appearance even by early daylight ; so that it may be

a fault in navigation to presume its absence because it is not dis-

cerned where it should reasonably be expected."'

no Per Baldwin, J., in Garfield t\ i-i Weller (\ Chicago, etc., R. Co.,

Hartford, etc., St. R. Co., (Conn. 164 Mo. ISO (at p. 188), 64 S. W.

1907) 65 Atl. Rep. 598, reversing a Rep. 141 (at p. 14.3),

judgment sustaining u, demurrer to ^-- Shaber i\ St. Paul, etc., R. Co.,

plaintiff's complaint. 28 Minn. 103 (at p. 106), 9 N. W.

120 Williams t'. Southern R. Co.. Rep. 373 (at p. 576).

(Ga. 1906) 65 S. E. Rep. 948, per i-'a The K. A. Shores, Jr., 73 Fed.

Atkinson, J. Rep- 342, 349.
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§ 313. Lights Dimmed by Moonlight. — In a case of collision in

the nighttime between a steamer and a steam tug which had a steam-

boat in tow at her side, both having regulation side lights burning,

it was contended that there were no staff lights on the tug indicating

her tow and no masthead lights to indicate that either was a steamer.

But the testimony on these points was conflicting. The moon at the

time of collision was nearly two hours high, and a distinguished

federal judge said that this might possibly have made the tow lights

less sharply visible, but that an approaching vessel had sufficient

opportunity to see that the tug and tow were steamboats long before

they were within three hundred or four hundred feet of each other.^''*

Portia. That light we see is burning in my hall.

How far that little candle throws his beams!

So shines a good deed in a naughty world.

Nerissa. When the moon shone we did not see the candle.

Portia. So doth the greater glory dim the less.

Merchant of Venice, Act V., Sc. 1.

§ 314. Visibility of Lights Affected by Other Lights. — A ves-

sel's green light would be dimmer, if not totally obscured, while she

was burning a torchlight.^^^ The greater glare of a torchlight on a

steamer may have obscured to those on board the steamer the lesser

light of a lantern on a flatboat near the river shore where the steamer

was attempting to ]and.^^° The engineer of an engine backing in the

night might not observe a lantern on the ground ahead of him at a

place illuminated by the lights of a train passing on another track.^"

It is not impossible that a person at a railroad crossing on a very dark

night would confuse the headlight of a locomotive coming at high

speed with the light shining through the car windows of a train

passing it, and thus not discover the locomotive in time to escape. ^^*

Lights of an electric ear passing another " would naturally cause

some confusion to a person about to cross the track," and might cause

him to overlook the one that was approaching and close at hand.'^"

124 The Eagle, 69 Fed. Kep. 157, per 12? Baltimore, etc., R. Co. v. State,

Brown, D. J. 101 Md. 359, 61 Atl. Rep. 189.

125 The Golden Grove, 13 Fed. Rep. 128 Seeley v. New York Cent., etc.,

674, 678. R. Co., 8 N. Y. App. Div. 402, 405,

126 Culbertson v. The Southern 40 N. Y. Supp. 866, 868, per Adams, J.

Belle, 1 Newb. (U. S.) 461, 6 Fed. 129 Morris v. Metropolitan St. R.

Gas. No. 3,462, per McCaleb, D. J. Co., 63 N. Y. App. Div. 78.
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On a very dark night a traveler's view of an approaching engine would

be worth little to him, save as he might see the headlight, which he

might not be able to distinguish from signal or switch lights if these

were placed alongside or on the tracks at about the same height as the

lieadlight ; instead of aiding him, such lights might confuse and em-

barrass him.^^"

§ 315. Reflection of Flashlights Visible When Fixed Lights

Obscured.— In one case of a collision near Hatteras the weather had

been thick and misty, when shortly before the collision the sky became

ovei^cast and rain began falling. " The fixed lights of Diamond Shoal

Lightship first distinctly visible became obscured, but," said the court,

" the flashlights were rfiflected from the sky." ^"

§ 316. Lights Intensi|ied by Surrounding Darkness.— The

darker the night the more likely that a person would observe a lighted

lantern ahead of him.'^^

§ 317. Electric Street Light Outshining Locomotive Headlight.

— An electric arc light over a crossing, and the headlight of a stand-

ing locomotive casting its rays on the crossing, might well tend to

prevent the discovery by a traveler of the light from the headlight of

an approaching train hidden from view.^'' Upon the question

whether a pedestrian was guilty of contributory negligence when he

was killed by a train in the nighttime at a railroad crossing where an

electric light was burning and shining brightly, the court afiirming a,

judgment for the plaintifl^ said :
^^* " He may not have been able to

see (had he looked before going on the track) the headlight because

of the brighter illumination of the electric light which shone around

him. . . . If' one can bo stricken 1)1 ind by a light shining about

him greater than the noonday's sim, it may be that the rays of light

cast from an engine's headlight may he so absorbed or neutralized by

the greater illumination flowing from an electric light as to so obscure

130 Pennsylvania R. Co. v. Middle- (La. 1907) 43 So. Rep. 934. See also

ton, 57 N. J. L. 154, 31 Atl. Rep. infra. § 340.

616, per Lippincott, J. las St. Louis, etc., R. Co. v. Hitt,

131 The Georg Dumois, (C. C. A.) 76 Ark. 227, 88 S. W. Rep. 908, per

153 Fed. Rep. 833, per GolT, C. J. Hill, C. J.

laaDobyns v. Yazoo, etc., R. Co., i34 T^e train was running at an
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the vision of one standing within it as to prevent him from seeing the

engine of an approaching train. This then may, in connection with

the presumption arising from the universal instinct of self-preserva-

tion, that one will not ordinarily imperil his life,^^^ be taken as evi-

dence that deceased used ordinary care to ascertain that it was safe

for him to cross appellant's track before endeavoring to do so." ^^^

§ 318. Color of lights Affecting Their Visibility. — It is possible

that a witness who saw a vessel's light as " a good, clear, distinct red

light " may have supposed it to be a white light when he first saw it

at a much greater distance, especially where it is not shown that both

lights were seen at the same time.^^' In one collision case it was

suggested as possible that a green light showed white in a fog.^'^ So

noticeable a feature in the view of a harbor inspector passing a buoy

as a red lantern thereon could hardly escape his observation."^^' In a

collision case conflict of testimony concerning the color of the lights

that could be seen from the respective vessels in the night' may some-

times be explained by the fact that each vessel toward the last, when

it was impossible to avoid a collision, changed its course in the hope

of escaping the impending disaster."*" " Estimates of the distance of

lights, especially of colored lights, seen across water, are of very

little value to show their real distance." ^*"

§ 319. Perception of Colored Lights at Night. — That the eye is

less sensitive to colors in the darkness than by daylight, is asserted in

the Century magazine for May, 1907, by Dr. Stratton of Johns Hop-

kins University."*^ He says :
" Our railway engineers are men, and

not women, and the color sense in men is strangely prone to he at

excessive speed and without signals, "o The John I. Brady, 115 Fed.

in violation of a city ordinance. Rep. 204, 205.

135 See post, § 554 et seq. i" The Elm City, 6 Ben. (U. S.)

136 Galveston, etc., R. Co. v. Mur- 58, 8 Fed. Cas. No. 4,414, per Blatch-

ray, (Tex. Civ. App. 1906) 99 S. W. ford, D. J.

Rep. 144, 147, per Neill, .J. i42"RaihYny Disasters at Night:

137 The Steamship Java, 6 Ben. (U. The Psychological Need of Revising

S.) 245, 13 Fed. Cas. No. 7,232. the Signals." By George M. Stratton,

138 The Johns Hopkins, 13 Fed. Rep. professor of experimental psychology,

185, 186. and director of the psychological

139 The Mary S. Lewis, 126 Fed. laboratory, the Johns Hopkins LTni-

Rep. 848, 851, varsity.
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fault. Serious abnormalities of color vision occur, on the average, in

about one man in every twenty, and are found with tenfold greater

frequency among men than among women.^*^ And as if by a kind of

diabolic perversity, the colors which are so vital to the signal system,

red and green, are the very ones with regard to which the abnormal

eye more often goes astray. . . . As if the reputation of the

color sense were not already clouded enough, there is another of its

fiailties which with regret one must record. Even when the human

eye is at its best and nowise departs from the norm, it is incapable of

seeing correctly the color of objects caught out of the corner of the

eye. Throughout a large part of the field of view at any given

moment all colors of moderate intensity appear to the eye as white.

We think we see them in their proper character even when we do not

look directly at them; but this is demonstrably a mistake. And what

is also of importance for our present interest, the area of the field

within which a light appears in its proper hue is not the same for all

colors, and its extent for red and green is most restricted of all.

This means that we have to look mo]e directly at red and green, if

we are not to mistake them perhaps for yellow or white— the light

that in the railroad language implies that all is well. Now, even in

the quiet of the psychological laboratory the errors which a person

will make in trying to direct his eye with speed and accuracy toward

a given point surprise us by their largeness. He may feel confident

that he has swept his glance clear to the point selected, yet a record

taken by exact photography will often show that he did not look

directly at the point at all; his attention made the sweep full to the

goal, but his eye lagged far behind. But if we leave the psychological

laboratory, and imagine ourselves in the swaying cab of a locomotive,

the machinery never to be lost to mind for a moment, the very seconds

of time to be carefully watched as they pass, while the color of a signal

must be caught in its flight to one side, would it be strange if under

tliese wild conditions the errors of the laboratory should be repeated

and even markedly increased? If such a lapse occurred, the red or

green of the signal might seem fatally colorless, having fallen some-

where on that large, outlying part of the ej^e upon which these colors

have no proper efl'ect. The limitations of the normal eye are, how-

ns For a paper on " Color Rliiirlness,'' illustrated with color plates and

with diagrams, by Dr. Edward A. Ayers, see the Century for April, 1907.
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ever, not yet fully told. Even when it looks with fair accuracy at

them, it is always at a disadvantage with regard to colors at night.

The eye, grown accustomed to darkness, becomes exceedingly sensitive

to faint lights, but it no longer detects their proper colors :
' in the

dusk all cats are gray.' At nightfall a strange kind of second-sight

comes in to supplement the vision of common day, now baffled; but

this owl-sight of the human eye is able to catch bare light and shade

and form, and is blind to the hue of things." Against this idea

that darkness decreases the eye's sensitiveness to color. Dr. J. W.
Eaird, of the University of Illinois, protests in a letter to Science,

New York, July 19, 1901', in which he gives Dr. Stratton's article

among others as a " horrid example " of so-called " popular science,"

and the last paragraph above quoted, particularly, as an instance of

rash and unscientific statement. Says Dr. Baird :
" If the human

retina really were color-blind at night, as Professor Stratton believes,

he would undoubtedly have an argument against the present system

of night signals; but he would be confronted by the difficulty of ex-

plaining how a night express ever reaches its destination in safety—
since its safety would depend upon the engineer's ability to distinguish

between indistinguishable signals. As a matter of fact, the reverse

of Professor Stratton's statement is true. Instead of being totally or

even partially color-blind, ' the normal eye, grown accustomed to

darkness,' is much more sensitive to color than is the retina in daylight

vision. Indeed, the increased color-sensitivity of the dark-adapted

retina is so striking and so well known that it has in several instances

been made the object of special investigation. And the investigators

who have made quantitative determinations of this hypersesthesia to

color agree that it amounts to at least two hundredfold."

§ 320. White Lights More Intense than Green or Red.— White

light can always be seen at a greater distance than green, and so before

the green becomes visible an approaching vessel which sees a white

slern light may be led to suppose it is overtaking another vessel and

to act accordingly, when in fact it is approaching at a right angle.^**

" That a white light has greater intensity than a green, and that the

effect of it in proximity to a green light will be to render the green

light invisible at a certain distance, is a fact in optics about which

"«The Palinurus, 13 P. D. 14, 15, per Sir James Hannen,
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there can be no dispute." "* But if a ship's green light had been in

a condition to be visible at the proper distance it would have been

seen before her sails were seen."" Judge Blatchford said that a

newly-trimmed and well-burning white light on a steamer should have

been visible to an approaching schooner before the colored lights of

the latter were visible on the steamer.^*' " I apprehend that a white

light is much more powerful than the side lights/' said Dr. Lushing-

ton, in a collision case, " and the |ormer may be seen when the latter

are not visible ; therefore it is unsafe to lay down the rule that because

the one is seen and not the other, the vessel must be at anchor." ^^'

A person walking on a railroad track on a dark night would not be so

likely to observe a red light on the tender of an approaching locomo-

tive as if it were a white light designed to illuminate the track in

some degree.^*"

§ 321. Street Lights and Shadows.— The mingled lights and

sliadowa on a city street at night necessarily render vision somewhat

inaccurate and uncertain.^'"' A shadow cast upon the track by an

elevator in front of an electric light may prevent a person from seein;-

!). dark train approaching.^" The fact that a defect in a sidewalk wa-

in the shadow of a tree, although not far from a street light, might ln^

material in determining whether a finding that a pedestrian exercise:!

due care was supported by the evidence."- While an electric street

light might shade ofE an object rising two or three inches above tlie

pavement in front of a pedestrian, that fact would not excuse him from

neglect to use any care whatever to observe where he was walking."'

The New York Appellate Division held that a jury was warranted in

finding that a person crossing a street in New York city on a winter

145 The Margaret B. Roper, 103 Fed. i*» Dobyns v. Yazoo, etc., R. Co.,

Rep. 880, 895, per Brawley, D. J. (La. 1907) 43 So. Rep. 934.

140 The New Orleans, 9 Ben. (U. S.) ico Kansas City-Leavenworth R. Co.

303, 18 Fed. Cas. No. 10,180, per v. Gallagher, 68 Kan. 424, per Bureh,

Blatchford, D. J. Sails were seen J., 75 Pac. Rep. 469.

through a glass long before her green isi Jenkins v. Baltimore, etc., R.

light was seen. Co., 98 Md. 402 (at p. 404), 56 Atl.

147 The Zodiac, 9 Ben. (U. S.) 171, Rep. 966.

176, 30 Fed. Cas. No. 18,217 (at p.
i" North Peoria v. Rogers, 98 111.

038). App. 355.

148 The Swanland, 2 Spinks Ecc. & ir.3 Mtllhenny v. Philadelphia, 214

Adm. 107, 111. Pa. St. 44.
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evening between two wagons was not chargeable with negligence for

failure to notice a rope twelve or fifteen feet long connecting the

wagons, there being some evidence that the light from the street lamps
and the shops was obscured by a station of the elevated railroad.^"

§ 322. Objects Obscured by Shadows Cast in Moonlig'ht.^^^—
Moonlight may throw the shade of moving box cars over another track

so as to obscure a person walking thereon and prevent the engineer

of an approaching locomotive from perceiving him.^^" A pedestrian

niay have been free from contributory negligence in not observing a

plank two or three inches thick on the sidewalk of an unlighted street

in the evening when the light of the new moon, about an hour high,

was more or less obscured by the shadow of fir trees in the vicinity.^^''

§ 323. Lights and Shadows on Station Platforms. — When alight-

ing passengers are stepping over a space between a car and a station

platform, if the station lights are in front of them the foremost pas-

sengers will east a sharp shadow behind so that those following will

not be able to see clearly where they are stepping.^"*

§ 324. Light of Street Lamps.— " The power of a street lamp to

emit rays of light and diffuse them to any considerable distance

depends upon a variety of conditions— the purity and transparency

of the medium through which the rays are projected; the material

from which the light is generated, and the manner of its generation

and diffusion; and, quite as much as anything else, the state of the

atmosphere at the time. A flame proceeding from the best qualities

of inflammable gas, and a light proceeding from the oils and fluids of

domestic use, in their power of diffusing light at a given distance

hardly admit of a sensible comparison; nor does the opaqueness or

transparency of two different atmospheres to admit or resist the dif-

fusion of such light." Hence, in a capital case where it was a disputed

164 Young V. Herrmann, 119 N. Y. is 7 George v. Haverhill, 110 Mass.

App. Div. 445, 104 N. Y. Supp. 72. 506.

165 Objects seen in moonlight, see I's Fox v. New York, 5 N. Y. App.

supra, § 306. Div. 349, 39 N. Y. Supp. 309. Hence
lisfi Shaber v. St. Paul, etc., R. Co., a light should be placed in the viein-

28 Minn. 103, 9 N. W. Rep. 575, cited ity of the space, either above, below,

supra, note 122. or around it.

FACTS— 21
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question and of vital importance whether the prisoner could have

identified as an officer in uniform a man pursuing him at night in the

vicinity of a street lamp, proof of experiments a few months after-

ward showing the extent of illumination by rays from the same lamp

was inadmissible without proof that the condition of the lamp and the

character of the illuminating fluid were the same.^^° It may be

inferred that a person crossing a trolley track in the glare of a street

lamp will be seen by a watchful motorman of an approaching car.'""

§ 325. Darkness at Dawn.— In the interval between the going

down of the moon at an hour and a half before sunrise, and broad

daylight, it may be very dark ;
" certainly the mere dawn of the day

would not immediately dissipate the darkness which followed the

going down of the moon," said Chief Justice Taney.^"^ On a clear

July morning, when the dawn was already breaking, it could not have

been so dark that a barge with a light at her bow and in tow of a tug

would not be plainly visible to a vessel which observed the tug and

succeeded in clearing her by an ample margin, if the vessel's lookout

had been alert.^"^ In the case of a collision off the Battery, at New
York, at four o'clock in the morning of March 30th, Judge Betts held

it to be culpable negligence for a vessel to be lying at anchor without a

light."'

§ 326. Controlling Testimony to Degree of Light Near Dawn. —
In the case of a collision which occurred at about four or half-past

four A. M. on June 19th, in latitude 35° 48' N., longitude 62" 18' W.,

the pivotal question was whether or not it was dark at the time. The

witnesses on one vessel insisted that it was not, while those on the

other asserted the contrary. Two witnesses from New York were

called, who testified that they were acquainted with the navigation of

the ocean in the vicinity of the place of collision, and they stated that

at that time of the year it must have been broad daylight when the

1B9 Yates V. People, 32 N. Y. 509, lei Cohen v. The Brig Mary T.

512, per Brown, J.; judgment of con- Wilder, Taney (U. S.) 567, 6 Fed.

viction reversed, partly for error in Cas. No. 2,965.

admitting the evidence. "^ The City of Troy, 9 Ben. (U. S.)

100 Moore v. St. Louis Transit Co., 466, 5 Fed. Cas. No. 2,769.

95 Mo. App. 728, 75 S. W. Rep. los Train v. The North America, 23

g99_ Fed. Cas. No. 13,853.
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vessels collided. " The court has had some hesitation in accepting

this statement," said Judge Shipman, " as it is in conflict with the

commonly received opinion of geographers and navigators touching

the length of time which dawn precedes the morning and twilight

follows the setting sun. But as the testimony is positive, and the

witnesses say they have personally witnessed the state of the atmos-

phere in that region and at that season of the year and time of day,

the court must accept their testimony as confirming that of those on

board the schooner," who affirmed the same fact.^"

§ 327. Influences Affecting Witnesses' Estimates of Degree of

Darkness.— In a case cited in a preceding section,
^°*"

witnesses on

board one of the colliding vessels testified that they could have seen

vessels at a considerable distance, when they came on deck immediately

after the collision. Chief Justice Taney commented upon this testi-

mony as follows :
" It must be remembered that they were all aroused

from their slumbers by the shock, and their attention exclusively

drawn to the vessel actually in contact, and they were not likely to

observe how far ofE they could see other vessels, from which no danger

was apprehended. Indeed, it would hardly be just to them to suppose

that they were looking out for distant vessels, when the danger along-

side demanded all their attention; and in this respect their testimony

is hardly entitled to any weight, when in conflict with the testimony

of witnesses who were watching during the whole period of darkness,

and whose duty and employment it was to look out, as far as they

could see, in order to guard against danger to themselves. The

respondent's witnesses appear to have recollected the light as it was

when the vessels separated and they had time to look about them,

and to have supposed it was equally bright when the vessels came

together. This is obvious from the testimony of the mate; for

although he, like the others, speaks of being able to see vessels a good

way off, and says he thinks he could have seen one at the distance

of three-quarters of a mile, yet he admits that he did not see one and

did not look, because his attention was engrossed altogether by the

one foul of them ; but he also states that it was dawning day when he

came up, and daylight before they got clear." "^ Where two vessels

i«4 Fletcher v. The Cubana, 9 Fed. iob Cohen v. The Brig Mary T.

Cas. No. 4,863. Wilder, Taney (U. S.) 567, 6 Fed.

1640 Siipra, § 325. Gas. No. 2,965,
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were sailing in opposite directions in the night, one towards a heavy

cloud along the horizon, the other away from it, the court suggested

that this circumstance might reconcile testimony of those on the

former vessel that the night was thick or close, with testimony from
the latter vessel that it was clear.^'"'

§ 328. Testimony of Biased Witnesses to Amount of Light. — 1 o

collision cases the tendency of witnesses to exaggerate or minimize in

respect to vital points "' will probably manifest itself when they speak

of the amount of light. Thus, where a collision occurred not long

after sunset the witnesses on one side testified to great darkness, and

those on the other to abundant daylight.'^*

§ 329. Circumstantial Evidence as to Amount of Light. — " The
fact that a man used a lantern in his barn is not very strong evidence

as to the degree of daylight outside." ^°°

In the case of a collision between two passenger steamers in the

night the court thought there was unquestionably sufficient light to

have enabled one to discover the other, even without lights, from the

fact that they were going at full speed, and " no pilot would have

risked such a boat and the lives of many passengers by going at such

a speed unless it was light enough to have seen vessels far enougli

ahead to have cleared them." "°

In the case of a collision between the steamboat Pleasant Valley,

and canal boats in tow of a tug, where much depended on the degree

of fading daylight or coming darkness. Judge Blatchford said :
" As

to this, a most significant circumstance is the fact that the pilot of

the Pleasant Valley twice signaled by the deck gong, from the pilot

house, each time by a signal of two strokes, to have the vessel's lights

put up. She had no lights set. The engineer heard the first signal

and saw that it was not obeyed, and that no one went to put up the

lights, and thinking, from the degree of darlmess, that it was danger-

ous to run without lights, shut off the steam, of his own suggestion,

looHersey v. The North America, (at p. 871). "Manifestly both sets

12 Fed. Cas. No. 6,429, per Sprague, of witnesses exaggerate," said the

D. J. court.

18' See post, §§ 409, 471. m» Bell )'. Cape Breton Electric Co.,

168 The Pleasant Valley, 7 Ben. (U. Ltd., 37 Nova Scotia 298, 306.

S.) 72, 78, 19 Fed. Cas. No. 11,226 I'o The Metropolis, 17 Fed, Cas. No,
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to about one-quarter speed, and then heard" the second signal. At
this time, on the weight of the evidence, it was about half an hour

after sunset. It is not to be believed that the pilot would have rung,

and rung twice, for the lights to be put up, so that his vessel might
be seen, if he had not been impressed with the conviction, resulting

from the then actual use of his eyesight, that the daylight had so far

receded, and the darkness had so far advanced, that he could not see,

in the direction in which his vessel was moving, with sufficient dis-

tinctness to enable him properly to avoid a vessel without lights which

might be approaching from that direction. The shutting off of the

steam by the engineer is of kindred significance as to the absence of

light and the presence of darkness. I am satisfied, on the evidence,

that it was so dark that the pilot of the Pleasant Valley failed sooner

to see the tug and tow, because the tug did not have set any lights and

did not show any light, and that to the same cause is attributable the

mistake the pilot made as to the direction in which the discovered

object was moving." "^

§ 330. Visibility of a Body of Smoke.— In a case where a person

was struck and killed by a train at a railroad crossing, on a rainy

and drizzly morning, and it was proved that the smoke from a locomo-

tive which had just passed settled down upon the ground sufficiently to

obscure temporarily objects in the line of vision, but the deceased did

not await the disappearance of the smoke before attempting to cross,

the court said :
" The deceased could see, and it is hard to under-

stand how the existence or presence of the smoke as an obstruction

could have been the subject of speculation or of a mental question.

If it was indistinguishable, as a body, it could no more have ob-

structed the vision than would the usual conditions of the atmosphere.

If it was a body, perceivable as contrasted with other objects, it was

to a greater or less extent an obstruction or embarrassment to the

vision. Visual perception of objects involves a consciousness of their

appearance. We cannot think of appearance except as something

seen. Philosophy teaches us that our knowledge of the external world

is phenomenal; that is, that the things of which we are conscious are

9,501 (at p. 212), per Shipman, D. i" The Pleasant Valley, 7 Ben. (U.

J. (collision attributed to absence of S.) 72, 81, 19 Fed. Cas. No. 11,226

lookout). (at p. 872).
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appearances. Thus, to say that the deceased may not have known that

the smoke was an obstruction involves the proposition that he may not

have been conscious of the appearance of a condition of the atmos-

phere, distinguishable from its other or usual conditions, which is so

unreasonable that habit disables us from understanding it."
""

§ 331. Visibility of Approaching Train."^— "Where a person

possessing good eyesight, located within one hundred feet of the track,

has an unobstructed view of such track for a distance of near one-half

mile, he cannot fail to see an approaching train before it reaches him,

if he looks attentively." ^'^ If a person about to cross a railroad track

is seen by those upon an approaching train, it is quite evident that, had

he looked, he could have seen the train.^''^

" It seems to us that it would be a travesty upon the administra-

tion of justice to hold that a plaintiff may raise a question of fact

which must be submitted to and determined by a jury, simply by

testifying that he looked but did not see a train composed of an

engine, the top of which was fourteen feet above the rails, and thirty-

five or forty freight cars, making a total length of more than a

thousand feet, when all of it was within his plain view. If such is

the law, then all that a plaintiff need do in a crossing case in order to

make a question of fact for a jury is to testify that he looked but did

not see." i"

§ 332. Visibility of Approaching Train on Dark Day.— Where

"the day was somewhat dark and overcast, atmosphere heavy, and

i'2 Heaney v. Long Island E. Co., ifs Swart v. New York Cent., etc.,

112 N. Y. 122, 19 N. E. Rep. 422, per R. Co., 81 N. Y. App. Div. 402, 407,

Gray, J. 80 N. Y. Siipp. 906, 910, per MoLen-
173 Noise of approaching train, see nan, J. See also Chicago, etc., R.

ante, § 216 et seg. Co. v. De Freitas, 109 111. App. 104,

Estimate of speed of approaching 106; Tucker v. New York Cent., etc.,

train, see post, § 425. R. Co., 124 N. Y. 308, 315, 26 N. E.
174 Mann v. Belt R., etc., Co., 128 Rep, 916; Carter v. Central Vermont

Ind. 138, 26 N. E. Rep. 819, per R. Co., 72 Vt. 190, 47 Atl. Rep. 797;

Coffey, J. Visibility of train when Hatch v. New York Cent., etc., R.

snow is on the ground, see infra, § Co., (Supm. Ct. Tr. T.) 42 Misc. (N.

334. Visibility of train with sun shin- Y.) 152, 155, 85 N. Y. Supp. 995, 997.

ing in observer's face, see supra, § 308. See also cases cited ante, §§ 160, 191,
"B Supra, § 284. 221, 280; infra, § 335; and post, § 556,
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the clouds obscured the sun," a traveler at a railroad crossing would

not be able to perceive an approaching train at so great a distance as

on a clear and cloudless day.^^'

§ 333. Experiments Showing Visibility of Railroad Train.—
Evidence of measurements and experiments to show how far a train

approaching a railroad crossing at which a traveler was run down

could be seen from various points on the highway " is frequently

very reliable and satisfactory. But it is not necessarily conclusive.

Such experiments are made when the witnesses are calm and their

whole minds, free from any distractions, are intent upon the matter

in hand. They cannot be made under the precise circumstances which

attended the transaction to be investigated. There may be a slight

change in the intervening obstacles, and the speed of the approaching

train is not there. They do not show conclusively what ought to have

been seen by a man having a horse to manage and his attention some-

what distracted by the expectation of a train from the opposite direc-

tion." ^'' For reasons stated elsewhere, experiments made by wit-

nesses as to the distances from which objects can be seen may be very

unsatisfactory evidence that such objects were in fact seen on a

particular occasion, because occasion cannot be reproduced in such

tests.^"* " The range of vision attained by a person going to a rail-

road crossing for the express purpose of making an experiment is not

necessarily the measure of what a traveler approaching in the ordinary

way is bound to see." '^° Experiments tending to show that on a

particular occasion a traveler on the highway could have detected the

approach of a train without difBculty despite existing obstructions

to full view are by no means conclusive evidence of the fact, owing to

influences affecting all experiments of that sort.^^^ " It does not

necessarily follow from the fact that a skilled engineer can demon-

strate that, from a given point in a highway, the track of a railroad

is visible for any distance, that an individual in charge of a team

approaching the track is negligent because he does not from the same

17T Oleson V. Lake Shore, etc., R. is" Martin v. New York Cent., etc.,

Co., 143 Ind. 405, 42 N. E. Rep. 736. R. Co., (Supm. Ct. Spec. T.) 30 Misc.

i'8 Kellogg V. New York Cent., etc., (N. Y.) 691, 64 N. Y. Supp. 364, per

R. Co., 79 N. Y. 72, 77, per Earl, J. Hiscock, J.

"9 See post, § 1212. isi See post, § 1213.
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point see a train, approaching at great speed, in time to avoid a

collision." ^^'

In a case where the plaintiff was injured in a collision at a grade

crossing there was testimony tending to show that in the daytime,

under favorable circumstances, a traveler upon the highway could

see an approaching train for a considerable distance, and it was con-

tended that the trial court erred in refusing to direct a verdict for the

defendant upon the ground that the plaintiff was guilty of contribu-

tory negligence because if he had looked he could have seen the

approaching train, and therefore the fact that he did not see it, as he

said, was conclusive evidence that he did not look. The court said:

" Whether the plaintiff below could have seen the approaching train

in time to avoid the collision was a question of fact, dependent upon

a variety of circumstances, and upon inferences to be drawn from the

testimony produced with regard to the speed at which the train was

approaching the crossing, the condition of the atmosphere, the glare

of the electric lights, and the nature of the alleged obstructions to the

view." ^''

§ 334. Visibility of Train on Snow-covered Ground."*— " Snow,

m.aking the surface of the ground white, would serve to render the

approaching train more plainly visible " at a railroad crossing in the

daytime. ^^^

§ 335. Visibility of Approaching Hand Car.^*"— On a bright and

clear day it would be a physical impossibility for a person at a rail-

road crossing, with an unobstructed view up the track, not to observe,

if he had looked, an approaching hand car close to the crossing with

the men on top of it pumping the handles ; and his testimony that he

looked and did not see it would be disregarded as legally incredible.*''

182 Massoth V. Delaware, etc., Canal engine moving over snow-covered

Co., 64 N. Y. 524, per Allen, J. ground in nighttime, see infra, § 3.36.

188 Pennsylvania R. Co. v. Miller, iso Detection of motion of hand car,

(C. C. A.) 99 Fed. Rep. 529, 530, per see infra, § 354.

Kirkpatrick, D. J. Noise of approaching hand car, see

184 Noise of train on snow-covered ante, § 223.

ground, see ante, § 218. i87 Chicago, etc., R. Co. v. Vre-
186 St. Louis, etc., R. Co. V. Mathias, meiater, 112 111. App. 346. See also

50 Ind. 65, 81, per Downey, J. See onfr, §§ 160, 191, 221; sup^-a, §§ 280,

also supra, § 299. As to visibility of 335; and post, § 556.
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§ 336. Visibility of Dark Cars or Engines in Niglittime.^'^—
ITnlighted cars pushed toward a crossing on a dark night may not be

visible to a person at the crossing.^^" United States Circuit Judge

Grosscup expressed the opinion that to a person standing on railroad

tracks on a dark night, although there was snow on the ground and

an arc light nearly overhead, a dark engine coming down a dark track

would not be visualized by the outlying snow or by the light until it

came within two or three hundred feet of him.^"" In one case where

the tender of an engine was turned towards a public crossing, with no

light on it and in the dusk of the evening, the court said that "the

passerby, without his attention being particularly called to it, would

not notice its presence, or perhaps would not know it was an engine

at all."
"1

§ 337. Obscuration of Train or Locomotive by Smoke or Steam.^'"'

— Smoke and steam from a passing train or a standing locomotive

may settle down in front of an approaching train or a locomotive so

as to shut off the view of it.^°^ Obviously the mere emission of smoke

188 Detection of motion of dark ears

or engine, at night, see infra, § 356.

Noise of engines, detached cars, or

backing train, see ante, § 225.

189 Canning v. Buffalo, etc., E. Co.,

168 N. Y. 555, 61 N. E. Eep. 901. See

also Ohio, etc., R. Co. ». McDaneld,

5 Ind. App. 108, 31 N. E. Rep. 836

(dark rainy night) ; Pruey v. New
York Cent., etc., R. Co., 41 N. Y. App.

Div. 158, 58 N. Y. Supp. 797.

180 Dunworth v. Grand Trunk West-

ern B. Co., (C. C. A.) 127 Fed. Rep.

307, 310 (in a dissenting opinion).

As to visibility of cars moving over

snow-covered ground, see supra, § 334.

See also supra, § 299.

iDi Illinois Cent. E. Co. v. Hays,

(Ky. 1905) 84 S. W. Rep. 338, per

Barker, J., continuing: "He certainly

would not expect it to be backed

along the switch over the public cross-

ing while a heavy train was being

operated along the main line over the

same crossing." See also Wabash R.

Co. V. Billings, 105 111. App. 111.

192 Snow, fog, smoke, or steam ob-

scuring locomotive headlight, see in-

fra, §§ 342-345.

Noise of train drowned by noise of

steam from standing engine, see ante,

§ 231.

103 Baltimore, etc., E. Co. v. Landri-

gan, 20 App. Cas. (D. C.) 135, 167;

Harris v. The King, 9 Canada Exch.

206, 213 (settled down in a heavy

atmosphere) ; Oleson v. Lake Shorej

etc., R. Co., 143 Ind. 405, 42 N. E.

Eep. 736; Cannon v. New York, etc.,

E. Co., (Mass. 1907) 80 N. E. Eep.

450.; McDuffie v. Lake Shore, etc.,

R. Co., 98 Mich. 356, 57 N. W. Rep,

248; Serano v. N. Y. Cent., etc.)

R. Co., (N. Y. Ct. App. 1907) 80 N.

E. Rep. 1025; Keller v. Erie R. Co.i

98 N. Y. App. Div. 550, 553, 90 Ni

Y. Supp. 236, 238; Wells v. New York

Cent., etc., R. Co., 78 N. Y. App.
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from an engine on one side of an observer would not obscure bis

vision of a train coming on the other side, especially if the direction

of the wind indicated that the smoke did not reach him."*

A plaintiff testified that steam from an approaching engine

" seemed to go to the ground and enveloped the engine." The court

said that "under the circumstances, it is hardly credible that the

escaping steam was sufficient to hide the engine from view, an object

at least twelve feet high and thirty feet in length, and if the witness

saw the steam escaping from the engine, as she testified she did, it

pretty conclusively indicates that she, at least, knew its location." '°°

§ 338. Snow, Rain, or Fog Obstructing View of Trains or Loco-

motives.^"'"— A storm of wind with particles of snow and sleet might

make it diflBcult for a traveler near a railroad crossing to see an

ajiproaching train ; but if there were lulls in the windstorm he might

in those intervals have a clear enough view of it.'^''' A thunderstorm

with a strong wind driving the rain in sheets, " a blinding rainstorm,"

would make it diflBcult for a traveler at a railroad crossing to see an

approaching train.^°' Where " the morning was very foggy," but the

Div. 1, 4, 78 N. Y. Supp. 991, 993; v. McGlellan, 69 Ohio St. 142, 68 N.

Canfleld v. New York Cent., etc., R. E. Rep. 816.

Co., (Buffalo Super. Ct. Gen. T.) 19 i" DuBoise «. New York Cent., etc.,

N. Y. Supp. 839; McNamara v. New R. Co., 88 Hun (N. Y.) 10, 34 N.

York Cent., etc., R. Co., (Supm. Ct. Y. Supp. 279.

Gen. T.) 19 N. Y. Supp. 497; Foran loo Per McLennan, J., dissenting in

V. New York Cent., etc., R. Co., 64 Berkery v. Erie R. Co., 55 N. Y. App.

Hun (N. Y.) 510, 19 N. Y. Supp. Div. 489, 67 N. Y. Supp. 189, 194.

417; Conklin V. New York Cent., etc., i"" Snow, fog, smoke, or steam ob-

R. Co., (Supm. Ct. Gen. T.) 17 N. f5curing locomotive headlight, see in-

Y. Supp. 651; Ferguson v. Wisconsin fra, §§ 342-345.

Cent. R. Co., 63 Wis. 145, 23 N. W. lo? Smith v. Lehigh Valley R. Co.,

Rep. 123. See also supra, § 282; 170 N. Y. 394, 63 N. E. Rep. 338.

Cleveland, etc., R. Co. v. Chinsky, 92 See also Smith v. Lehigh Valley R.

111. App. 50; Dalton t'. New York, Co., 61 N. Y. App. Div. 46, 69 N. Y.

etc., R. Co., 184 Mass. 344, 68 N. Supp. 1112.

E. Rep. 830; Meinrenken v. New York Noise of wind, etc., may overcome

Cent., etc., R. Co., 81 N. Y. App. noise of approaching train, see ante,

Div. 132, 136, 80 N. Y. Supp. 1075, § 232. Storm preventing hearing

1077; Baker v. Tacoma Eastern R. train, see ante, § 232.

Co., (Wash. 1906) 87 Pao. Rep. 826. i»8 Louisville, etc., R. Co. ('.

But compare Baltimore, etc., R. Co. Ueltsohi, (Ky. 1906) 97 S. W. Rep.
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evidence indicated that sight was unobseured for a distance of at least

two hundred feet, the plaintiii's statement that he looked but did not

see a train which was moving slowly, in time to avoid it, nevertheless

required the submission of the question to the jury as one of fact.^"

But " it would be impossible to conceive of a fog so dense that so large

an object as a locomotive could not be seen at the instant before con-

tact with it." 2°?

§ 339. View of Train Obstructed by Trees in Leaf.— Trees

clothed with dense foliage might obstruct a person's view of an ap-

proaching train,^"^ and a court noticed, as favoring that supposition,

the circumstance that " it was raining, and the leaves and branches

must have drooped somewhat." ^"^

§ 340. Visibility of Locomotive Headlights.— " It is clear, as a

matter of common observation, that an approaching headlight can

be seen for several miles." ^°' A person who looks cannot possibly fail

to see a locomotive headlight on a dark night not more than two or

three hundred feet away, " squarely in his line of vision, throwing its

glare over intervening objects and making the darkness on either side

darker by the contrast." ""* The effect of an electric street light on

the illumination caused by a locomotive headlight has been already

noticed.^*"* The glare of the headlight of a train overtaking a man
walking on the track in the country, at midnight, whether he were

facing towards it or away from it, would so surround and envelop

him that he could not be unobservant of it; it would warn him long

enough before the train reached him to enable him to escape

14, 18, per fjasging, J. See also infra, 150 Pa. St. 386, 24 Atl. Rep. 747, per

end of § 349. Williams, J. See also Beeg v. New
looTurell v. Erie R. Co., 49 N. Y. York, etc., R. Co., 70 N. J. L. 56,

App. Div. 94, 63 N. Y. Supp. 402. 56 Atl. Rep. 169.

See also Meyer v. Chicago, etc., R. 204 Myers v. Baltimore, etc., R. Co.,

Co., (Iowa 1907) 112 N. W. Rep. 194. 150 Pa. St. 386, 24 Atl. Rep. 747,

'ODHauser v. Central E. Co., 147 per Williams, J. See also supra, §

Pa. St. 440, 23 Atl. Rep. 766. 316; and see Palya v. Erie R. Co.,

201 Goodwin v. Central Railroad, 30 N. J. Eq. 604, 606; McAuliffe v.

(N. J. Err. & App. 1906) 64 Atl. New York Cent., etc., R. Co., 88 N.

Rep. 134. Y. App. Div. 356, 358, 84 N. Y. Supp.

202 Berry v. Pennsylvania R. Co., 607, 609 ; Hajsek v. Chicago, etc., R.

48 N. J. L. 141, 4 Atl. Rep. 303. Co., (Neb. 1903) 97 N. W. Rep. 327.

203 Myers v. Baltimore, etc., R. Co., 205 See supra, § 317.
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from the track.^"" At night, if there are no circumstances to com-

plicate the situation, a person— at least, a railroad employee— ought

to recognize the reflection of a locomotive headlight cast on a track

he is about to cross.^"^ A locomotive headlight throws its light

straight ahead and not much light to the side ; and it is a question for

the jury whether on a dark and rainy night an approaching train

should have been seen by a stranger to the locality before he reached

a crossing.^"* In one case the court found it " hard to understand "

how a person traveling alongside of a railroad track on a dark night

failed to see the outward reflection of the headlight of a locomotive one

hundred and twenty feet distant which was pushing a box car toward

him.^*"* It is inconceivable that a trolley post eight inches in diameter,

midway between two tracks five feet apart, could obstruct the vision of

a person standing between the tracks so as to prevent him from seeing

a car approaching with a glaring headlight on a dark night.^'" A per-

son thirty feet from a crossing in the nighttime ought not to mistake

the rays of light on the track from a locomotive headlight close at

hand, for the light of an electric street lamp four hundred feet away.^"

§ 341. locomotive Headlight on Dark, Windy, Dusty Night.—
Where a man was killed at a railroad crossing in the night, and it was

contended that he could not have seen the approaching train before

it was so near that he could not safely stop his horse, because the

night was dark and windy and there was much dust in the air, the

court expressed a difEerent opinion, as follows :
" The headlight of

the engine was high above the train, and the darkness added intensity

to the light. The wind and dust would have much more easily

obscured the view of an approaching train in the daytime than they

would or could an approaching headlight in the nighttime. The head-

light was intended to be seen at night, from a long distance, as a

warning to travelers, and to light up the track, and discover obstruc-

200 Buckmaster v. Chicago, etc., R. 209 Illinois Cent. R. Co. v. Schmitt,

Co., 108 Wis. 353, 84 N. W. Rep. 845, 100 111. App. 490, 500.

per Dodge, J. 210 Doyle v. Albany R. Co., 5 N. Y.
207 St. Louis Southwestern R. Co. App. Div. 601, 39 N. Y. Supp.

V. Branom, (Tex. Civ. App. 1903) 440.

73 S. W. Rep. 1064. 211 Britten v. Michigan Cent. R. Co.,

208 Delaware, etc., R. Co. v. Devore, 122 Mich. 359 (at p. 362), 81 N. W.
(C. C. A.) 114 Fed. Rep. 155, 158. Rep. 253.
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tions in advance of the train, and it answers well its purpose. It is

inconceivable that the dust in the air raised by the wind from a high-

way would cut off or much obscure a distant view of that headlight.

Mere dust in the air, raised by the wind, was never so dense as

that." "=

§ 342. Locomotive Headlight Obscured by Snow.^*°— A snow-

storm of unusual force and severity might prevent the headlight of a

train from being seen in time to avoid collision. ^^* In such a storm

the headlight of a locomotive may become to some extent obscured

by snow clinging to the glass and by snow in the surrounding atmos-

phere.^^'

§ 343. Locomotive Headlight Obscured by Fog."'— A dense fog

may prevent a person at a crossing from seeing an approaching train

or its headlight in the nighttime.^^' On a dark and foggy morning a

person at a crossing would have difficulty in discerning, by the head-

light of an approaching locomotive, on which one of several tracks it

was running.^^'

§ 344. Locomotive Headlight Obscured by Smoke.""— Smoke
may obscure a locomotive headlight.^^" But " a body of smoke must

have been very dense to shut out the view of the reflecting headlight

of an engine," said a court, inclined to be skeptical of the fact.^^^

2i2Haetseh v. Chicago, etc., R. Co., 33 Ind. App. 264, 69 N. E. Rep. 484.

87 Wis. 304, 58 N. W. Rep. 393, per See also Hickey v. New York, etc.,

Orton, C. J. But see infra, § 351. R. Co., 8 N. Y. App. Div. 123, 40

213 Smoke, steam, snow, rain, or fog N. Y. Supp. 484.

obstructing view of trains or loco- 218 Keim v. Union R., etc., Co., 90

motives, see supra, §§ 337, 338. Mo. 314, 2 S. W. Rep. 427.

21* Kuntz V. New York, etc., R. Co., 219 Smoke, steam, snow, rain, or fog

206 Pa. St. 162, 55 Atl. Rep. 915. obstructing view of trains or loeomo-

See also Wilber v. New York Cent., tives, see supra, §§ 337, 338.

etc., R. Co., 17 N. Y. App. Div. 623, 220 Meinrenken v. New York Cent.,

45 N. Y. Supp. 761. etc., R. Co., 81 N. Y. App. Div. 132,

216 Kuntz V. New York, etc., R. Co., 80 N. Y. Supp. 1074; Lortz v. New
206 Pa. St. 162, 55 Atl. Rep. 915. York Cent., etc., R. Co., 83 Hun (N.

See also infra, § 365. Y.) 271 (at p. 274), 31 N. Y. Supp.
210 Smoke, steam, snow, rain, or fog 1033 (at p. 1035).

obstructing view of trains or loco- 221 Whalen v. New York Cent., etc.,

motives, see supra, §§ 337, 338. R. Co., (Supm. Ct. Gen. T.) 15 N.
217 Chicago, etc., R. Co. v. Turner, Y. Supp. 941, per Dwight, P. J.
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§ 345. Locomotive Headlight Obscured by Steam.^"— In one

case two trains collided head on in the night because large quantities

of steam blown out of leaking valve stems and piston heads of one of

the locomotives so enveloped and obscured its headlight that neither

train was perceived by the other in time to avoid collision.^'^^

§ 346. Visibility of Objects in Front of Locomotive Headlight."*

— Testimony as to how far in advance of a locomotive a man could

ordinarily be discovered on the track by the aid of an electric head-

light would be of no force in determining at what distance the

engineer ought thus to have seen a man when the engine was rushing

into the teeth of a driving and somewhat blinding storm of snow,

rain, and sleet.^^''

In a case in South Dakota, where the jury rendered a verdict

against the railroad company, the conductor of a train testified that

both he and the engineer were keeping a " sharp lookout," and each

testified that he did not discover some horses on the track until the

train was within thirty or forty feet of them. The engineer had

testified that the headlight was in order and was burning; that his

eyesight was good, and that at the time of and immediately before

the accident he was looking forward out of the front window of the

engine along the track. " The jury might well regard these state-

ments as conclusive under some circumstances, but not under others,"

said the court. " They might accept it as a candid statement of the

fact, if they believed from the evidence that it was a dark night, or

they might decline to accept it if they found it was a bright, light

night; for it is within the ready knowledge of every one that such a

thing could hardly occur in the full light of midday, but might easily

happen in the extreme darkness of a cloudy night. There was evi-

dence from which the jury might have found that it was an extremely

dark night or that it was a very light night. Accepting the statement

of plaintiff's witnesses that it was a bright night, that it was light

enough so that they could and did see these horses at a distance of

120 or 140 rods, and the testimony of defendant's witnesses that they

222 Smoke, steam, snow, rain, or fog 224 See .also snpra. §§ 299, 300, and
obstructing view of trains or looorao- infra, § 347.

tives, see snrna, §§ 337, 33R. 226 Frye v. St. Louis, etc., R. Co.,
223 Stone V. Union Pac. R. Co., (Mo, 1906) 98 S. W. Rep. 566 (at p.

(Utah 1907) 89 Pac. Rep. 715, 569).
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were at the time keeping a sharp lookout ahead, we think the jury

might, without going outside the latitude of judgment and inference

which a jury is entitled to exercise, regard the statements of defend-

ant's witnesses as improbable in fact, and that they would be at

liberty upon such evidence to find that these horses were discovered

by those upon the engine sooner than as indicated by their testimony,

unless they believed from the testimony of the engineer and other

experts that the oscillating, vibratory motion of the engine, under the

conditions of the track, filled in with cinders, the rate of speed, the

dark color of the horses, and the fact that they were standing still in

a bunch at the end of the bridge when they were struck, as testified

to, would or did prevent such discovery. There was some evidence

from experts tending to prove the difficulty of discerning, through

partial darkness, objects standing still upon the track, from a moving

engine, and as to the effect of atmospheric conditions upon the pene-

trating power of the rays from the headlight. While in our opinion

this evidence was candid and intelligent, it was still for the jury to

say how much such conditions interfered with the vision of those in

charge of the engine, and to find whether, under all the circumstances

and conditions, the horses were in fact discovered in time to have

prevented the accident. They found they were— that they were

seen soon enough so that the engineer might by reasonable efforts

have avoided the collision. It is true the engineer and others upon

the engine testified positively that they did not discover the horses

until within thirty or forty feet of them; but we are unwilling to say

that even this unqualified statement might not be discredited by the

jury, if they believed from the evidence that surrounding circum-

stances and conditions made its truthfulness improbable. If it was

very light, very bright, when this accident occurred, so that others

could and did see these horses in motion at a distance of 140 rods,

and if the engineer was looking directly towards them, both of which

facts there was evidence tending to prove, the jury might be justified

in doubting the ingenuousness of that part of defendant's testimony.

We think, too, that the jury would not be precluded from finding

that the other unfavorable conditions, such as the condition of the

track, the motion of the engine, and the difficulty of perceiving from

it objects standing still, were not sufficient to explain the nondiseovery

of these horses sooner than as testified to, accepting the statements of

defendant's witnesses that they were keeping a sharp lookout ahead.
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The trial court, with superior advantages for judging of the candor

and fairness and intelligence of all these witnesses, and with the

impressions which the evidence made upon him still fresh in his

mind, refused to disturb the verdict for any of the reasons now urged

before us; and, while there may be doubt as to the correctness of the

verdict, we think we should not be warranted in vacating it." ^^®

§ 347. Objects Observed from Rapidly Moving Locomotive.— In

a case in Indiana where a child was run over in the daytime, " there

was evidence without conflict that on account of the vibratory motion

of the locomotive an object could not be as well seen or distinguished

from it as from a stationary point of view." ^^'

§ 348. Observation from Backing Locomotive. — Where a back-

ing " double-ender " engine— an engine with no tender upon it, but

with a coal bunker at one end which carries about four tons of coal, and

has a width of nearly the engine itself— collided with a traveler at a

crossing, and there was testimony that such a coal bunker obstructs

the view of the engineer, the court said :
" It is true that by looking

out of his cab window, on each side, he can see far down the track,

but he cannot see things that are near him. He can see far away,

because the angle of vision is not interrupted by this coal bunker, but

it is interrupted for a distance within two or three hundred feet of the

engine, and that of course was exactly the difliculty that arose.

. . . It is contended that these engines are built in such a way

tliat they can be manipulated with equal facility and safety, whether

the engine is running forwards or backwards, but it is impossible to

accept that theory. The engineer has to stand with his back to the

levers and appliances by which he controls the engine, and therefore

it is impossible to say that the engine can be managed with the same

efBciency, with the engineer looking forward, as he should have done,

trying to get the best view of the track in advance of him, and at the

same time operating the levers that control his engine at his back." --*

220 Lighthouae v. Chicago, etc., R. or forty-five miles an hour. See also

Co., 3 S. Dak. 518, 54 N. W. Rep. Early v. Louisville, etc., R. Co., 115

320, per Kellam, J. Ky. 13, 72 S. W. Rep. 348; Cincin-

22' Pennsylvania Co. v. Davis, 4 nati, etc., R. Co. c. Reynolds, (Ky.

Ind. App. 51, 29 N. E. Rep. 425, 429, 1907), 102 S. W. Rep. 888, 890.

locomotive running at rate of forty 228 Grand Trunk R. Co. v. Daoust,
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§ 349. Visibility of Electric Street Cars in Daytime.'"'— Where

a plaintiil who was standing in his wagon, with his eyes at least nine

feet above the ground, testified that if he had looked he could not

have seen the top of a trolley car which was eleven feet above the

ground and the end of the trolley pole seventeen or eighteen feet from

the ground, because, in a level country, small trees and weeds eight

or nine feet in height shut off his view, his evidence was " against the

mathematics of his environment," said the court.^^" At five o'clock in

the afternoon of the last week of May, in New York city, in the

absence of distinct evidence that peculiar weather conditions pre-

vailed at that time tending to obstruct the view of street traffic, it

cannot be inferred that any degree of darkness existed which would

prevent the driver of a vehicle from seeing a street car before he

collided with it ; and the statement of a witness that it was " misty "

is not enough of itself to warrant the inference that the view was

obstructed by haze or fog.'^^

A jury may be justified in finding that, on " a wet and stormy day

with the wind blowing hard," a person on a street railway track might

have been exercising due care without observing a street car coming
" at break-neck speed " in time to avoid it."^'

§ 350. Visibility of Electric Street Car Headlig'hts. — An electric

car with a brilliant headlight coming down grade toward a crossing is

' necessarily a very conspicuous object " to one who looks that way

from the crossing.""' On a dark night, the headlight of a trolley car

can unquestionably be seen by a person several hundred feet ahead of

it, if he has an unobstructed view of the track."'* " An approaching

car, without any lights in the car and on a dark night, will surely

14 Quebec Off. Law Rep. 548, 550, per v. St. Louis Transit Co., 102 Mo. App.

Hall, J. 87, 76 S. W. Rep. 706.

229 Noise of electric ears, see ante, 231 Emery v. DePeyster, 77 N. Y.

§§ 246-250. App. Div. 65, 78 N. Y. Supp. 1056.

230 Fellenz v. St. Louis, etc., R. Co., 232 Grogan v. Boston El. R. Co.,

106 Mo. App. 154, 80 S. W. Rep. 49, (Mass. 1907) 80 N. E. Rep. 485. See

per Bland, P. J. See also Stafford also supra, § 338.

V. Chippewa Valley Electric R. Co., =33 Stafford v. Chippewa Valley

110 Wis. 331, 85 N. W. Rep. 1036, Electric R. Co., 110 Wis. 331, 85 N.

per Marshall, J.; DuFrane v. Metro- W. Rep. 1036.

politan St. R. Co., 83 N. Y. App. 234 Doyle v. Albany R. Co., 32 N. Y.

Div. 298, 82 N. Y. Supp. 1 ; Barrie App. Div, 87, 89, 52 N. Y. Supp. 602,

FACTS— 2?
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disclose its presence by the burning headlight. The headlight will be

the more brilliant in appearance because of the surrounding dark-

ness." ^'^

In regard to electric ears running on city streets, " it is sometimes

difficult to distinguish the headlight of a car in the nighttime from

other lights."
''''

§ 351. Cloud of Dust Obscuring Street Car Headlight.— Clouds

of dust in a dark night would obscure an electric car headlight in

some degree, making it less conspicuous to a person ahead of the car

and likewise afEeeting the vision of the motorman.''^'

§ 352, Detection of Motion of Headlights. -~ " It is always diffi-

cult in the night to tell whether a light is approaching or stationary

when one is in or near the line it is following," said a court when
considering whether the engineer of a locomotive would readily have

observed the motion of an engine approaching him had he looked in

that direction.^^* In a New York ease where two trains collided head

on as they were slowing down to pass at a station switch, the engineer

of each train supposed that the other locomotive headlight was

stationary and on the other track.^^'' It would be difficult for a person

at a crossing to tell whether an engine backing directly toward him,

not at an angle, and bearing a red light on the tender, was coming or

going ; especially as the red light, if it conveyed any information as to

the proximity of a train, would indicate that he was looking at the

rear of a train, instead of an approaching one.^*" It can readily be

believed that the headlight on the end of a locomotive tender which

603. See also Petty v. St. Louis, etc., But see, as to dust obscuring locomo-

R. Co., 179 Mo. 666, 78 S. W. Rep. tive headlight, svpra, § 341.

1003; Cleveland Electric R. Co. v. 23s Chicago, etc., R. Co. v. Cham-
Wadaworth, 25 Ohio Cir. Ct. 376, bers, (C. C. A.) 68 Fed. Rep. 148,

379; McCartney v. Union Traction 152, per Sanborn, C. J. See also

Co., 27 Pa. Super. Ct. 222, 225. Doyle v. Pennsylvania, etc., Canal,
28B Cox V. Traction Co., (Pa.) 63 etc., Co., 139 N. Y. 637, 640, 34 N.

Atl. Rep. 599. E. Rep. 1063. Detection of motion
asoNiemyer r. Washington Water of vessel's lights, see iiifm, § 357.

Power Co., (Wash. 1906) 88 Pao. Rep. 230 Wright r. New York Cent. R.

103, 104, per Root, J. Co., 28 Barb. (N. Y.) 80, 82.

23T Memphis St. R. Co. v. Roe, ^-lo Schrems r. Pere Marquette R.
(Tenn. 1907) 102 S, W. Rep. 343. Co., (Mich.) 108 N. W. Rep. 698.
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was backing slowly would appear to one looking directly at it as if it

were stationary.^''^ Whether a person standing on a station platform

and looking at the headlight of an approaching train on a dark night

would be able to discern the speed at which the train was coming, as

between a very rapid rate and a very moderate rate, " is a question of

fact upon which minds might reasonably differ, and the court could

not settle it as a matter of law." '*^ And a person who is about to

cross a trolley track and observes a properly lighted car approaching

may not appreciate the fact that it is running at a rate of speed far

ill excess of that allowed by the city ordinance. ^*^

§ 353. Detection of Motion of Locomotive in Daytime.''"— In

one case where a locomotive designed only for observation purposes

was smaller than ordinary locomotives and peculiarly constructed, the

court said it was a fair question for the jury whether a person at a

crossing ahead of it might not have been led to believe it was going

from and not toward him, especially as it gave no signal.''*^

§ 354. Detection of Motion of Hand Car in Daytime.— A traveler

approaching a railroad crossing and observing a hand car at some

distance might well suppose it was a stationary object if it was run-

ning no faster than five miles an hour and the men on it were not

working the machinery or the brakes or making any motions cal-

culated to attract attention.^*"

241 Henavie v. New York Cent., etc., v. Gallagher, 68 Kan. 424, 75 Pac.

E. Co., 166 N. Y. 280, 59 N. E. Eep. Rep. 469, per Burch, J.; Creavin v.

901. See also Bailey v. Jourdan, 18 Newton St. R. Co., 176 Mass. 529,

N. Y. App. Div. 387, 46 N. Y. Supp. 57 N. E. Rep. 994. See also, as to

399, where a verdict for the plaintiff estimate of speed, post, § 425.

was austained, although he thought ^44 Detection of motion at dawn,

a, green light on a running engine see infra, § 355. See also post, § 703.

silently backing at twelve miles an 245 Palmer v. New York Cent., etc.,

hour was stationary. See post, § 703. B. Co., 112 N. Y. 234, 19 N. E. Rep.

242 Hutchinson v. Missouri Pao. R. 678. See also post, § 703.

Co., 161 Mo. 246, 61 S. W. Rep. 635, z46 Boll v. Adirondack R. Co., 4 N.

852, per Valliant, J. See also ante, Y. Supp. 769, per Ingalls, J.

§ 190, and post, § 425. Visibility of hand car, see supra,

243 Kansas Oity-Leavenworth R, Co. § 335,
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§ 355. Detection of Motion of Locomotive at Dawn."^'— Where

a person who was crossing a railroad track in the morning dawn

between daybreak and daylight saw a switch engine without a light

about one hundred feet distant, the court said :
" That he saw it in

motion, and coming on, is a fair inference from his testimony; but

that he could have seen it in motion, and in motion toward him, had

he taken a steady and deliberate look, i. e., used ordinary care, instead

of resting on a hasty and imprudent ' glance ' and ' paying no further

attention,' is beyond the peradventure of a doubt." "**

§ 356. Detection of Motion of Dark Car or Engine at Night."'

— It is a question for the jury whether in the nighttime a person who

saw, perhaps indistinctly, the unlighted tender of a backing locomo-

tive, should have discerned that it was moving rapidly toward him."^"

A smoky and foggy condition of the atmosphere, combined with dark-

ness, may make it a fair question for the jury whether a person who

could see the " dim outline " of a car could observe that a train rapidly

backing without lights or other warning was in motion, at a distance

sufficient to enable him to escape collision with it.^^^

In a case where a traveler was struck on a dark, foggy, and rainy

night, by the rear end of a work train of six or seven cars which was

moving backwards with a lantern on the platform of the rear end

car, the court spoke as follows :
" It cannot be said with certainty

that if he looked he saw the train, nor that, if he saw it, he observed

in the darkness and storm that it was backing to the crossing, since

the natural inference from the position of the engine would be that it

would move in the opposite direction." ^°^

§ 357. Detection of Motion of Vessel's Lights.""— On a dark

night, with the weather thick and cloudy, a vessel carrying but one

247 Detection of motion in daytime, T.) 1 Misc. (N. Y.) 438, 21 N. Y.

see supra, § 353. Siipp. 916.

248 Mackowik v. Kansas City, etc., =oi Covell v. Wnbasli Co., S2 Mo.
R. Co., (Mo. 1906) 94 S. W. Rep. 250, App. ISO.

262, per Lamm, J. 2C2 Uiiser v. Pliil.a., etc., R. Co.,

210 Visibility, see s»/pro, S 336. (Pa. 1907) 66 Atl. Rep. 235, per

Noise made by detached cars or Fell, ,T. See also International, etc.,

engine, see rmte, 5 225. R. Co. v. Bajligetby, 9 Tex. Civ. App.
2r.oZoliewski v. New York Cent., 109, 28 S. W. Rep. 829.

etc., R. Co., (Buffalo Super. Ct. Gen. 2r,,t visibility of vessel's lights, see
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light appears to persons on board an approaching vessel as if she

were remaining fast at anchor, and it is very difficult, if not im-

possible, for the latter to determine the course of the former, until

near enough to discern the situation of her hnll.^^*

Mr. Justice Grier said that prior to an Act of Congress prescribing

a new rule regarding vessels' lights, experience had shown that many
collisions were caused by mistaking the masthead light of a ship for

a light on shore ; and he referred to another federal case '"'^ where a

steamer was running on a course a mile wide of a schooner, but, mis-

taking her masthead light for a lighthouse, she steered with such

accuracy of aim as to strike the schooner exactly and with such force

as to sink her.^""

In a case where a tug with lights was drifting about two miles an

hour before the wind and was run down by a bark going nine miles an

hour " with her bows alternately elevated and depressed and swayed

to the right and left as she rose and fell with the waves," and it was

found that the tug was in fault for not having any lookout, and that

the bark properly kept her course in the belief that the tug would

duly move out of the way, the court said :
" These conditions ren-

dered an immediate discovery of the precise moment when the tug,

by a few turns of her wheel, should move slightly ahead or astern, as

she should elect, utterly impossible. If life depended upon it, it could

not be done. She would have to pass several times the distance neces-

sary to avoid the bark before her movement could be perceived by the

lookout. . . . We find that there was no fault in the master for

returning to his post, or in the lookout, standing on the forecastle of

his heaving ship, in the night, with no guide object between him and

the light, that he did not discover the difference between a movement

of two miles an hour and five."
^°'

supra, §§ 318-320, and infra, § 362 256 The Hypodame, 6 Wall. (U. S.)

et seq. Detection of motion of loco- 216, 225.

motive headlights, see supra, § 352. 25' The Sunnyside, 1 Brown Adm.
264 The Santa Claus, 1 Blatchf. (U. (U. S.) 242, 250, 23 Fed. Gas. No.

S.) 370, 21 Fed. Gas. No. 12,326, per 13,620 (at pp. 419, 422), per Emmons,
Mr. Justice Nelson. See also Meigs C. J. Decree reversed in The Sunny-

V. Steamship Northerner, 1 Wash, side, 91 U. S. 208, but apparently

Ter. 78, 80. not entirely invalidating the argu-

266 The Propeller Monticello, 17 ment stated in the text, although

How. (U. S.) 152. Mr. Justice Clifford said: "It is
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§ 358. Now Far Can Coston Lights Be Seen?— In a prize case

in the federal District Court before Judge Sprague, it became a

question how far Coston signals could be seen on the instant occasion.

On that point each party selected three officers of the navy as experts,

and the testimony of the six was before the court, and fully considered.

The important question put was, " Suppose the signals given to con-

sist of two or three colors and to report several numbers in succession

:

please to state how far, under the most favorable circumstances, such

.signals can be read and understood with satisfactory exactness."

The court said that the experts differed as much as the parties. Three

of them limited the distance to between four and five miles. One

put it at six miles, and two at between eight and ten miles. The

three who had had the most experience of the Coston signals put the

distance at four and one-half, five, and six miles, as the extreme. On
the whole the judge was of opinion that it was not satisfactorily estab-

lished that the Coston signals could be read and understood, under the

most favorable circumstances, at a distance of eight miles, and that was

the least distance at which any of the petitioning vessels was proved to

have been. He gave no opinion at what less distance they could be

read.='>«

§ 359. Visibility of Day Signals in Prize Cases.— In another

prize case in the same court, several vessels asserting a title as joint

captors, Judge Lowell,, referring to several unreported opinions upon

the question how far day signals with flags can be seen and read with

a good glass, said that " the fair result of all these opinions appears

to be that six miles must be considered the greatest distance ab which

the day signals can be read, under what may be called ordinarily

favorable circumstances ;
" and he held that in an unfavorable state

of the atmosphere five miles was a liberal allowance. ^''^

§ 360. Visibility of Low, Dark Craft on Water. =*">— It is hardly

supposable that a raft, fourteen miles out at sea, would be discernible

by persons in pursuit of it.-"^ A lookout on a steamship on a dark

obvious that the mate and lookout lowed in The Ella, 8 Fed. Cas. No.

of the bark had abundant time to 4,367.

have determined whether the steam =<>» The R. E. Lee, 1 Lowell (U. S.)

tug was in motion," the lookout not 36, 20 Fed. Cas. No. 11,691.

being vigilant. 200 View of vessels in night and
2B8 The Ella and Anna, 2 Sprague carrying no lights, see infra, % 374.

(U.S.) 267, 8 Fed. Cas. No. 4,368, fo!- 2" Raft of Spars, Abb. Adm. (U.
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night could not be said to be inattentive for not seeing, until too late

to avoid collision, an unlighted barge only fifteen inches out of the

water. ^^^ In the nighttime it was not surprising that a small fishing

boat, without lights, should not be visible to an approaching vessel

until they were very near each other.^"' In the case of a collision

between the Pleasant Valley and canal boats in tow of a tug, about

half an hour after sunset and when it was dark enough to require

vessels to set up lights. Judge Blatchford said :
" The Pleasant Valley

was a large side-wheel steamboat, painted white. She was conspicuous,

and, seen from low canal boats and a low tug, she doubtless stood

out in relief against the sky and what light there was in it. The tug

was a small vessel, of forty or fifty tons, and about sixty feet long.

The canal boats projected ahead of her on each side. They were of a

dark color, and no visible part of the tug was lighter than a drab color.

From the elevation of the pilot house of the Pleasant Valley, the

background to the tug and tow was the water of the river. Under

these circumstances there is nothing improbable in the view that

those on the tug and the tow may have seen, with sufficient distinct-

ness, the approach of the Pleasant Valley, while the pilot of the

Pleasant Valley may not have been able, even by proper attention and

vigilance, to see the tug and tow till he was close upon them, and even

then not to discern, at first, which way they were moving." -"* But

it was held that on a clear starlight night, and certainly if the moon

was shining, a steamer should have seen a flatboat moored at a land-

ing when it was atterhpting to land at the same place.^""

§ 361. Visibility of Vessels in Fog-^""— The pilot of every steam

vessel can " judge with practical certainty about how far off, in any

8.) 485, 20 Fed. Caa. No. 11,529 (at 263 The Glendale, (0. C. A.) 81

p. 175). Fed. Rep. 633, 640.

2S2The St. Aubin, (1907) P. 60, 264 The Pleasant Valley, 7 Ben. (U.

62, per Bargrave Deane, J. S.) 80, 81, 19 Fed. Gas. No. 11,226

It is "by no means certain," said (at p. 871). As to difficulty in de-

the court, that in a very dense fog teeting motion of dark objects in the

the failure of the lookout of a ves- nighttime, see supra, § 356.

sel to see Such an object as a mast 265 Culbertson v. Southern Belle, 1

sticking up out of the water ahead Newb. (U. S.) 461, 6 Fed. Gas. No.

of him is negligence. The Edwin 3,462.

Hawley, 41 Fed. Rep. 606, 607, per 266 Vessel's signals in fog, see ante,

Benedict, D. J. §§ 257 et seq., 269, 272-277.
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case in hand, he can see another vessel in a fog." ^^'' If the hull of a

vessel is white, that fact may aid to conceal her when she is in a

fog.268 Where a schooner and a steamer were approaching each other

in a fog which was low and dense upon the water and lighter above,

so that the sky was nearly clear, and the sun visible, the schooner

should have been seen somewhat sooner than the steamer, both from

her white sails on which the sun was shining, and also because the

lookout on the steamer was much higher than the lookout on the

schooner.^"" It was suggested as a reason why a pilot boat which

collided with a steamer in a fog in daylight was not seen as soon as

the steamer \yas seen, that the fog was probably lighter near the water,

but denser on the level of the steamer's deck, twenty-five feet above

the water line. But the court said that " while such a state of fog is,

no doubt, possible, still the distinctness with which the steamer seems

to have been perceived from the pilot boat at a much greater distance

makes this explanation less probable than that it was caused through

the divided duties of the mate, and the lack of another person on

lookout having no other duty to perform." "" Opinion testimony

that under the circumstances in a particular case objects could not

be seen through the fog except at such and such distances, which were

very short, was pronounced worthless against that of witnesses from

the vessels who stated as a fact that they saw the respective vessels

five or ten minutes before and after a collision.^'^

It is very often stated by witnesses in collision cases that objects

cannot be distinguished so easily, or so far, in looking towards a fog

as in looking away from it; hence sometimes a vessel's witnesses may
be able to distinguish another vessel before witnesses on the latter

can distinguish the former.^'^

§ 362. Visibility of Vessel's Lights in Fog. — In the peculiarly

variable and uncertain atmosphere of a fog, it is questionable whether

*«7The Colorado, Brown Adm. (U. Rep. 899, 901, where density of a sur-

S.) 393, 407, 6 Fed. Gas. No. 3,028 face fog was disputed,

(at p. 158), per Longyear, D. J. 270 The Orizaba, 57 Fed. Kep. 247,
208 The Chattahoochee, (C. C. A.) 248, per Brown, D. J.

74 Fed. Rep. 899, 901. See also an Guihert v. British Ship George
supra, § 296. Bell, 3 Hughes (U. S.) 468, 11 Fed.

200 The Patria, 92 Fed. Rep. 411, Cas. No. 5,866.

412, per Brown, D. J. See also The 272 The Ludvig Ilolberg, 36 Fed.
Chattahoochee, (C. C. A.) 74 Fed. Rep. 914, 918, per Brown, D. J.
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a lookout near a vessel's stem can see more than if he were on the

bridge.^'' In a collision case where experienced seamen testified that

they would be likely to see the loom of a vessel before seeing her

lights through fog or smoke in the night, the court said :
" That

may be so, but at all events I should suppose that without a mist or

smoke or fog, when it is simply dark, the lights of the vessel could be

seen before an object which is also black or dark." ^''^ Fog may not

be very dense near the water or for some feet above the water, and yet

so dense a little higher up that, as in one case, a vessel entering a

harbor at night could not see the light of a lighthouse, but could see

a light on shore and on vessels when she came near them.^'°

§ 363. View of Vessel's Lig'hts at Night.""— It may be safely

assiuned that any man who needs a night glass to enable him to dis-

cover lights in time to avoid a collision is unfit for a lookout. The

night glass is part of the outfit of the officer of the deck, and not of

the lookouts.^'^ In collision cases witnesses from the colliding vessels

may be expected to exaggerate or minimize the distance at which

lights could be seen, according to the interest of their own vessel.^''

A vessel's white masthead light may be visible, especially on a hazy

night, before her colored light can be seen.^'" Lights of a steamship,

which were much larger and higher than those of a bark, could be

seen sooner from the bark than her lights could be seen from the

steamer.^^" In a collision case the court was of opinion that "the

steamer's lights were probably seen from the schooner earlier than the

schooner's lights were visible, by reason, perhaps, of the greater bril-

liancy of the steamer's lights, and of the thicker weather [snowsquall]

about her, that interfered more with her officers' vision." ^^

On a night that was dark, but not misty or foggy, "there was

273 Consolidation Coal Co. v. The 2" The Avon, 22 Fed. Rep. 905, 913,

Admiral Schley, 115 Fed. Rep. 378, per Blodgett, D. J.

380, per Lowell, D. J. 278 See Tne Harton, 9 P. D. 44,

274 The Ancon v. Thompson, 17 Fed. 45.

Rep. 742, 750, per Sawyer, J. 279 See The Wenona, 8 Blatchf. (U.

275 The City of New York, 8 S.) 499, 29 Fed. Cas. No. 17,411 (at

Blatchf. (U. S.) 194, 5 Fed. Cas. No. p. 692).

2,759. 280 The Johns Hopkins, 13 Fed.

278 See also supra, §§ 318-320. Rep. 185, 187.

Detection of motion of vessel's 281 The Allianea, 39 Fed. Rep. 476,

lights, see supra, § 357. 480, per Brown, J.
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nothing to prevent an observer from seeing the lights of an approach-

ing vessel at a distance of at least tvfo miles and probably farther." "*^

]n one case, where the night was dark and cloudy, but there was no

fog, mist, falling snow, or rain, heavy or light, the watch on a

schooner admitted that a steamer's lights were seen by him at least

five miles away ; and the court said that " the less powerful lights of a

sailing vessel carried nearer the surface of the water could undoubtedly

bo seen by those on the bridge at least more than a mile away; the

navigators of the steamer estimate that they could have seen them

from two and a half to five miles off." ^*' In a night " slightly over-

cast, with stars appearing here and there," a light on a schooner

should be seen at a considerable distance— far enough to avoid col-

lision with her.^^* " On a clear night the steamer's masthead light

ought to be visible at a distance of at least five miles if she had the

regulation lights." ^^^ Where the night was clear, and although it

was not yet daylight the morning had dawned, the lights on a tug

Were seen from one and a half to two miles distant. ^^^ On a starlight

night with a light wind and smooth water, good signal lights, if burn-

ing brightly, can readily be seen, notwithstanding some mist or haze

on the water, at a sufficient distance to enable steamers approaching

each other to adopt every necessary precaution to avoid a collision.

At a distance of only a mile they would not appear " like glimmering

stars." ^" In one case of a collision in a smooth sea and " a night

not very dark," it was clearly proved that the vessels sighted each

other's lights when they were not less than eight miles apart.^'* It

is hardly conceivable that smoke from mills, after drifting a mile and

282 The John I. Brady, 115 Fed. 284 The R. B. Forbes, 1 Sprague (U.

Rep. 204, per MoPherson, D. J. See S.) 328, 329, 20 Fed. Gas. No.

also Dyer v. National Steam Nav. Co., 11,598.

8 Ben. (U. B.) 173, 8 Fed. Gas. No. =85 The Monticello, 1 Lowell (U. S.)

4,224. 184, 17 Fed. Gas. No. 9,739 (at p.

On a clear night the colored lights 648), per Lowell, D. J.

of a vessel required by law should be 280 The Sunnygide, 1 Brown Adm.
distinctly visible more than half a 227, 229, 23 Fed. Gas. No. 13,620 (at

mile; if they were not visible it is con- p. 414)

.

elusive evidence that the atmosphere ss' Ghamberlain v. Ward, 21 How.
was thick and hazy. The Newport (U. S.) 561, 568, per Mr. Justice

News, 83 Fed. Rep. 522, 526. Clifford.

283 The Kaiaerin Maria Theresa, 288 The North Star, 8 Blatchf. (U.

(C. C. A.) 149 Fed. Rep. 97, 99. S.) 209, 18 Fed. Gas. No. 10,331.
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a half over the water, can retain enough of its soot and body to

obstruct the view of lights.-*"

In a case where a triangular lantern with one dark side was

fastened to a single rope over the deck of a vessel the court remarked

that if the lantern was carelessly hung and liable to move to some

extent from one side to the other, so as at one moment to present its

bright side and a moment after its dark side in the same direction,

" it would account for the difference in the testimony of different

witnesses, who looked at her from the same point of view, some

testifying that she had no light, and others that she had a very bright

one." -'"' It was remarked in a Canadian collision case that the light

of a tug boat at anchor, "though not of the regulation size, would

from its construction (dioptrical) more than make up in brilliancy

what it lacked in diameter, and, even if indifferently trimmed, would

meet the requirements of the Board of Trade, as regards visibility." ""^

Where a vessel approaching head on, in a clear night, with her lights

obscured, was projected against a black horizon, the court absolved

another vessel from the charge of negligence in not seeing her as

early as she ought, under other conditions, to have been seen.-'^ On
a clear night, darkness of the horizon behind a vessel will aid in easy

recognition of her lights by another vessel if they are properly burn-

ing and not obscured.^'^

§ 364. Vessel's Lights Hidden by Sails.— In the ease of a col-

lision in the night between a schooner and a steamer the court con-

cluded that the Schooner's green light was obscured, when the vessels

were in the relative positions shown by the evidence, because of the

length of her fore-staysail boom and the spread of the staysail together

with a list of the schooner to starboard and the bellying of the sail;

the court inferring a considerable list of the schooner from the facts

that she was light loaded and had a good breeze, and that her speed,

as shown by her log and her different positions at different hours,

must have been about nine knots; confirmation being derived from

the natural improbability tliat her master would change her course

289 The Avon, 22 Fed. Rep. 905, 911. Canada Exch. 241, 254, per Crease,

290 The Brig James Gray v. The D. L. J.

Ship John Fraser, 21 How. (U. S.) 292 The Monmouthshire, 44 Fed.

184, 191, per Taney, C. J. Rep. 697, 698. See also supra, § 296.

291 Ward V. The Ship Yosemite, 4 293 The Monmouthshire, 44 Fed.
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as he did, when approaching the steamer, so as to show his red

light to her red light, unless he suspected that his green light could

not be seen.^"* A schooner's red light, though in its place and burn-

ing, may not have been visible on another vessel because of the feeble-

ness of the breeze, and the consequent slack condition of the sails of

the schooner, hanging " way off on the port side," and obscuring the

light.^"^

In one case the court was disinclined to believe that with the wind

northwest, and course south half west, the jib would hide the port

light on the outside of the forerigging from the observation of a vessel

approaching three points on the port bow.^°°

§ 365. Vessel's Lights in Driving Rainstorm.— On a very dark

night with a storm of rain coming from directly ahead, a vessel's view

of lights of approaching craft might be greatly obscured, especially as

the glasses protecting the lights would probably be covered with

moisture.''"''

§ 366. Observation of Vessel's Lights in Excitement of Collision.

— It is no unusual thing, nor should it excite surprise, that persons

on a vessel who see another vessel only immediately before collision

and when she is quite visible to them do not notice whether or not

she has lights; since their attention would be instantly drawn to the

vessel herself, her sails and hull, and the manner of her approach.""^

Passengers on board a vessel who are not seafaring men, nor probably

conversant with vessels or the requirements of lights, and who got

only a passing glimpse of a vessel, in a moment of excitement and

commotion when they collided with her, are hardly to be depended

upon for correctness in their testimony that the vessel had no lights.^'"

Rep. 697, per Brown, D. J. See also S.) 374, 21 Fed. Cas. No. 12,180.

supra, §§ 297, 300. See also, as to locomotive headlight
284 The Circassia, 55 Fed. Rep. 113, in snowstorm, supra. § 342.

116. 288 The Nahor, 9 Fed. Rep. 213,

205 The Lepanto, (C. C. A.) 50 Fed. 220, per Choate, D. J.

Rep. 234, 236. Observations in excitement, see gen-
280 The Santiago de Cuba, 4 Ben. erally index to this work, s. v. jBa;-

(U. S.) 264, 21 Fed. Cas. No. 12,332, citement.

per Benedict, D. J. zoo The Lizzie Henderson, 20 Fed.
a»7 The Bordentown, 7 Blatohf. (U. Rep. 524, 526.
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Testimony of thdse on board a vessel as to what lights were alone

visible on another vessel when their observation was made in the

imminence of collision has been pronounced unreliable.^""

§ 367. Lights Not Observed Because of Diversion of Attention.

— We have seen that diversion of attention of the lookout on a vessel

may explain his failure to hear another vessel's signals.*""^ So, as was

said in one collision case, " the occupation of the officer in charge of

the deck in scanning the heavens, and discussing with the fourth

officer the condition of the weather, may well have been the reason

why his eyes did not sooner catch the bark's light." ^"^

§ 368. Lookout's Vigilance Affected by Intense Cold.— The

reason why lookouts did not sooner observe a light ahead may be due,

upon a very cold night, to " a state of listlessness and indifference

to passing events in the minds of men yielding to the numbing

influence of the intense cold," as suggested by United States Circuit

Judge Shepley.'"'

§ 369. Lookout Embarrassed by Lights Placed in Front of Him.

— In a case of collision between a schooner and a ship lashed to a

steamer's side the schooner had a sufficient light above the deck load,

and a good lookout. " How was it with the ship and steamer ? They

had a good lookout, both in numbers and character, and yet they

failed to discover the schooner's light in season, although the night

was such that it ought to have been seen. Why did they not see it?

Solely, in my judgment, because the lights on the ship and steamer

were unskilfully placed. Powerful lights were placed near the bows

of the ship, directly in the line of vision of those on the lookout.

Here was the fault. And this accounts for the testimony of some of

the witnesses, who were on the lookout, that the night seemed to them

very dark, and that they could see only a short distance ahead. There

was a great mistake in the arrangement of the lights. According to

300 The Sylvester Hale, 6 Ben. (U. of lookout, St. Clair Nav. Co. v. The

S.) 523, 529, 23 Fed. Cas. No. 13,712 Ship D. C. Whitney, 10 Canada Exch.

(at p. 590), per Benedict, D. J. 1, 15; and see generally, as to diversion

3»i See ante, % 270. of attention, post, §§ 693, 774, 775.

302 The Steam-ship Oder, 8 Fed. sos Swift v. Brownell, Holmes (U.

Rep. 172, 174, per Benedict, D. J. S.) 467, 469, 23 Fed. Cas, No. 13,695

See also, as to diversion of attention (at p. 556).
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the defendant's own witnesses, they were so placed fts eSectnally to

prevent a view directly ahead." ^''*

§ 370. Proper Place for Vessel's Lookout.'""— Proper lookouts

are persons other than officers of the deck in charge of the navigation,

and they should be stationed on the forward part of the vessel.""

That a master in charge of the navigation, standing abaft of the wheel,

is not a proper lookout, has often been adjudgedf^ and the statement

of a captain that the spray thrown up by the vessel forward rendered

the after part of the vessel a better place for observation, was not

accepted.^"* In case of a conflict of testimony as to the position of a

vessel in the night, observation reported from a lookout abaft of the

wheel must be deemed partial, interrupted, and incomplete, and

entitled to far less weight than that of a lookout properly stationed.'"'

A forestaysail on a ship would not obstruct the view materially, if at

all, of her lookout stationed amidships, except at intervals when she

was pitching.'^"

It is a rule that " in ordinary cases the pilot house is not the proper

place for a lookout." '^^ The position of a lookout on a propeller in

front instead of on top of the pilot house may be a reasonable one on

a clear night, but in a dense fog the officer in charge should be where

ho can have instant access to and command of the signals to the

engineer.'^"

304 The R. B. Forbes, 1 Sprague (U. sio Swift v. Brownell, Holmes (U.

S.) 328, 330, 20 Fed. Cas. No. 11,598 S.) 467, 469, 23 Fed. Cas. No. 13,695

(at p. 343), per Sprague, D. J. See (at p. 665), per Shepley, C. J.

also supra, §§ 310, 311. 3u The Pavonia, 5 Ben. (XJ. S.)

S05 See also ante, § 256. 279, 19 Fed. Cas. No. 10,850, per
306 The Ottawa, 3 Wall. (U. S.) 269. Benedict, D. J.; St. John v. Paine,
307 The Excelsior, 12 Fed. Rep. 195, 10 How. (XT. S.) 557, 5S5; Haney v.

200, per Brown, D. J., citing St. John Baltimore Steam Packet Co., 23 How.
V. Paine, 10 How. (U, S.) 585; The (U. S.) 287; The Parkersburgh, 5

Ottawa, 3 Wall. (U. S.) 268; The Blatchf. (U. S.) 247, 18 Fed. Cas,

Nabob, Brown Adm. 115, 17 Fed. Cas. No. 10,753; The St. John, 2 Ben. (U.

No. 10,002; The Propeller Genesee S.) 192, 21 Fed. Cas. No. 12,223.

Chief V. Fitzhugh, 12 How. (U. S.) See also The Pleasant Valley, 7 Ben.

462. (U. S.) 72, 85, 19 Fed. Cas. No.
308 The Excelsior, 12 Fed. Rep. 195, 11,226 (at p. 873).

200. 312 The Colorado, Brown Adm. (U.
300 The Excelsior, 12 Fed. Rep. 195, S.) 393, 404, Fed. Cas. No. 3,028

201, per Brown, D. J, (at p. 157), per Longyear, D. J,
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Elevated positions on a steamer, such as the hurricane deck, are not

so favorable situations as those more usually selected on the forward

deck nearer the stem. Persons stationed on the forward deck are less

likely to overlook small vessels deeply laden, and can more readily

ascertain their exact course and movement.^^'

On a ship exposed to occasional snowsqualls with a northwest wind

blowing a gale, and the temperature at nineteen degrees below zero,

the spray freezing instantly, and with no topgallant forecastle or

staging in the bow to accommodate the lookout, it is almost, if not

quite, impossible to keep men at the bow.^^* In another case the court

said that with the thermometer far below the freezing point, on a dark

night, a steamer's lookout stationed where " spit water " or spray

coming over the bow would lash him "would soon have been out of

commission, the spray freezing on him as it fell
;
" but the evidence

in the particular case did not warrant the " conclusion that the spray

rose so continuously and in such volume as to obscure the view of

those on the bridge looking forward to pick up the lights which they

were entitled to assume would be found on all vessels navigating in

tlieir vicinity. Between the bridge and the bows rose the mast on

which the crow's nest was located, but with a lookout at each end of

the bridge and two watch officers between on either side it could not

have interfered with the outlook. Undoubtedly a lookout in the

crow's nest, which is a little forward of the bridge and ten feet higher,

could have seen a ship's light further off than could those on the

bridge; whether he could have seen a dark object, not visible at a

distance on the horizon line, any sooner, is doubtful." ^^^

§ 371. Moral Considerations Affecting Vigilance of Vessel's

lookout.— In an Illinois case where several steamboat captains

testified that one watch was a sufficient and proper lookout, one of

the captains said that one lookout was better than two, " for the

reason that one is apt to depend on the other." ^^^

313 Chamberlain v. Ward, 21 How. 3i4 Swift v. Brownell, Holmes (U.

(U. S.) 548. See also The Ottawa, S.) 467, 469, 23 Fed. Cas. No. 13,695

3 Wall. (U. S.) 260; The Pilot Boy, (at p. 555), per Shepley, C. J.

(C. C. A.) 115 Fed. Rep. 873, 875, 3i5 The Kaiserin Maria Theresa,

and OMte, § 256. But under special (0. C. A.) 149 Fed. Rep. 97, 100, per

circumstances there may be no ma- Lacombe, C. J.

terial difference. The Mary P. Mos- aie Ward v. Armstrong, 14 111. 283,

quito, 145 Fed. Rep. 960, 962. 285.
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A lookout on a bark sang out that there was a light ahead, and the

mate, who was the officer of the deck, ran forward to the lookout, who

was stationed on the topgallant forecastle, in the forward part of the

vessel. The mate looked briefly at the light, and remarked to the

lookout that he supposed it was a steamer, adding that he guessed

she would take care of herself, and returned aft, apparently uncon-

cerned, to look after other lights. He gave no order to the wheelman,

and heard nothing further, until the lookout sang out that the light

was close under the bow of the bark. " Without stopping to state

what the mate did or attempted to do in that emergency," said Mr.

Justice Clifford, " it may be well in the first place to ascertain what,

if anything, the lookout did to ward off the impending peril, after

the officer of the deck returned aft when first summoned and shown

that there were lights ahead. Lookouts are expected to obey the officer

of the deck; and all experience shows that seamen acting in that

capacity are more or less vigilant as the orders or conduct of the

officer in charge of the deck seem to require. Indift'erence in respect

to an approaching light, such as that manifested by the mate, was not

calculated to induce much vigilance on the part of the lookout; and

his own testimony shows that his services in that regard, after the

mate left the forecastle and returned aft, were of no value what-

ever." ""

§ 372. Visibility of Vessel's Torchlight. — That a flaming torch

is more likely to attract attention than ordinary side lights is un-

questionable, and this greater likelihood of arresting attention led to

its adoption. ^^^ On a rainy, hazy night, a torchlight displayed on a

vessel will probably be visible to other vessels before her colored lights

can be seen.'^'

§ 373. View of Unlighted Vessel's Sails at Night. — Light sufB-

cient to reveal the outlines of a vessel in the nighttime at a consider-

able distance may yet not enable an observer to distinguish readily

how she carries her sails. ''^" As to an alleged change of course, " it

has been frequently observed that as the sails of an approaching vessel

317 The Simiiysidp, 01 V. S. 208 (iit sm See The Wcnona, 8 Blatchf. (U.

p. 217). S.) 499, 29 Fed. Cas. No. 17.411.

sJSThe Algiers, 21 Fed. Rep. 343, 32o The IT. P. Baldwin, Brown Adra.

345. 300, 12 Fed. Cas. No. 6,812,
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are coining into view at night, they are liable to present the appear-

ance of changing without really doing so." '^^ It has been said that

after the sun has been down half an hour or an hour, in the dim

twilight, the trim of a schooner's sails " would be least distinct and

clear to the view against a gray horizon," ^-^ and so the Act of Con-

gress requiring that lights be exhibited from sunset to sunrise ^'^

was an extremely wise provision.''^* When a vessel with winged-

out sails suddenly looms through the darkness of night, observers on

a ship approaching at a very slight angle are apt to be deceived into

the belief that they are encountering a ship crossing their course at

right angles. '^° The fact that a schooner's sail was new and bright in

color was noted as a circumstance tending to prove that on a clear

night she ought to have been seen by a lookout on another vessel

earlier than he did discover her.'^* Undoubtedly a ship without lights

presenting the whole breadth of her sails can be seen at a greater dis-

tance in the night than one approaching head on with her sails drawn

flat.3"

§ 374. View of Vessels in Nig'ht Carrying No Lights.'^*— On a

clear starlight night, with the sea smooth, a vessel under sail, without

lights, can be seen a quarter of a mile ofE at " a very moderate

estimate." ^^° And it has been held that she ought to be seen at the

distance of more than a mile although she carried no light.^^" On
such a night there should be no difSculty in discerning a schooner

carrying no lights at a sufficient distance to avoid her.^^^ " The

night was dark, but without fog or haze, and a vessel could, irrespec-

tive of her lights, be seen at the distance of at least half a mile." °'*

Experts testified that on a dark but clear night, a vessel without lights

321 The Triton, (CCA.) 118 Fed. 827 Peek v. Sanderson, 17 How. (U.

Eep. 329, 331, per Morris, D. J. S.) 178, 181.

822 See also supra, § 296, and end Of 328 Visibility of low, dark craft on

§ 363. water, see supra, § 360.

S23 U. S. Rev. Stat., § 4233. 329 The Viola, 59 Fed. Rep. 632, 633,

824 The Queen, 8 Blatchf. (U. S.) per Brown, D. J.

234, 20 Fed. Cas. No. 11,502. sso Per Taney, C. J., in Green v.

325 The Helen G. Moseley, (C C. The Schooner Adelaide, Taney (U. S.)

A.) 128 Fed. Rep. 402, 406, per 575, 10 Fed. Cas. No. 5,752.

Lacombe, C J. 33i St. John v. Paine, 10 How. (U.

328 The George W. Childs, 67 Fed. S. ) 557, 586, per Mr. .Justice Nelson.

Rep. 269, 272. 332 The Metis, 4 Ben. (U. S.) 120,

FACTS— 33
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should be seen with the naked eye from three hundred to four hun-

dred yards off.
"' The distance would, of course, vary with the size of

the vessel and the spread of her sails." "^^ In one case speaking of

sailing vessels without lights the court said :
" It had been raining,

but at the time it was starlight with some flying clouds, and vessels

could be seen from three-quarters of a mile to a mile distant." ^'*

On moonlight nights it is said that sailing vessels without lights

are seen two or three miles distant.^^'' In a case where the weather

was clear and the moon two hours high at the time of a collision.

Judge Shipman said it was difficult to see why a lookout, if he was

attending to his duty, should not have seen another steam vessel in

season to have cleared her, even if she had no light visible.^^'

The distance at which a ship can be seen at night when the stars

are shining must depend on the state of the atmosphere and vary with

it; for there are nights which may properly be called starlight when

there is a haze on the surface of the water which obstructs the

vision.'^' When the sky is overcast and without moon or stars,

vessels are only visible, of course, within a much less distance ; but the

inference to be derived from ordinary experience, from numberless

reports of cases, and from the trial of causes, is that it is only in thick

or hazy weather that vessels ahead, and without lights, cannot be seen

at all, or until within the distance of a few feet.^^' In one case it

was satisfactorily shown that although the night was not clear it was

17 Fed. Gas. No. 9,499, per Blatch- Eep. 891, 894, per Brown, D. J., con-

ford, D. J. tinning as follows: "At this time

333 The Leversons, 10 Fed. Rep. there was no thickness of the weather.

753, 759, per Morris, D. J. It was merely cloudy witli an over-

3-'!4 The Catherine and Martha, 5 Fed. cast sky, without moon or stars.

Cas. No. 2,512, per Ingersoll, D. J. Such nights, with a clear atmosphere,

8S5 The City of Savannah, 41 Fed. would not prevent seeing objects at a

Rep. 891, 894, per Brown, J., citing moderate distance. The Columbine,

Baker v. Steamship City of New York, 2 W. Rob. 27 ; The Parkersburgh, 5

1 Cliff. (U. S.) 84, 2 Fed. Cas. No. 765. Blatchf. (U. S.) 247, 18 Fed. Cas.

Objects seen in moonlight, see No. 10,753; The Saratoga, 37 Fed.

supra, § 300. Rep. 120. The testimony of the

330 The Metropolis, 17 Fed. Cas. No. experts, that in such a night the loom

9,501 (at p. 212). of a vessel ahead would be perceived

337 Peck V. Sanderson, 17 How, (U. .at least a quarter of a mile distant.

B.) 178, 181. accords with frequent testimony of a

iiii« The City of Sava?»nft^, 41 Fed, f^'a^\\a.x effect in mm oases,"
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sufficiently light towards the south and west for a schooner on a north-

east course and without liglits to be seen by a vessel on a southwest .

course from three hundred to five hundred yards distant, while it was

so dark in the northeast that the vessel on the southwest course was not

seen by the other until they were fifty or sixty feet apart.^^° In another

case there was no moon and the night was not clear, but the court was

satisfied that notwithstanding a slight haze upon the water, the night

was not so dark, nor the weather so thick, as to render it impossible

for those on board of a steamer to discern an approaching vessel in

time to avoid her.^*" But in a case where the night was cloudy, and

the sky overcast, although there was some discrepancy as to the degree

of darlcness, it was generally agreed that a vessel without lights could

not be discovered beyond half a mile.^*^ Half an hour after sunset

in August, at Chicago, it would not be so dark, even if quite cloudy,

that a steamer of considerable size without lights could not be plainly

seen on the water at least fourteen hundred feet.^*"

A vessel broad off on the water might be visible in the nighttime

against the horizon back of it, while if land lay behind it the shade

of the vessel might melt into that of the land beyond it.'*^

§ 375. View of Vessel at Dusk.— In a New York case a witness

who had made astronomy a study was permitted to state how far a

certain vessel would be visible at half past six o'clock P. M. on

October 15th, if there was nothing to interrupt the view. The court

on review remarked that this evidence was merely speculation and not

to be relied upon unless other evidence failed, and that its competency

even then was doubtful. The statement of the witness did not appear

to have been supported by any observation or knowledge other than

tliat derived from his astronomical information, and by that he must

have undertaken to measure the obstructive force of twilight, merely

by the application of science as an expert.'**

338 The Elizabeth English, 7 Blatchf. 342 The Buckeye, 9 Fed. Rep. 666,

(U. S.) 180, 8 Fed. Cas. No. 4,360. 671.

340 The Northern Indiana, 3 Blatchf. 3*3 The Scioto, 2 Ware (U. S.) 360,

(U. S.) 92, 18 Fed. Cas. No. 10,320, 21 Fed. Cas. No. 12,508, per Ware,
per Hall, D. J. D. J. See also supra, § 296.

3*1 The Thomas Martin, 3 Blatchf. 344 McKerchnie r. Standish, 6 N.

(U, S.) 517 (at p, 518), 23 ^ed. Cas, Y. Week. Dig. 433, But the testimony

No, 13,928, pi^ht have been competent if the wi^
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§ 376. View of TInlighted Sailing Vessel on Hazy or Misty Night.

— A federal judge expressed the opinion that in a night somewhat

hazy, with a good breeze, it would have been impossible for the lookout

on a schooner a little to the windward of another schooner to have

discovered within a distance of 350 feet a change in the course of the

latter, which had been substantially on a parallel line, if the deviation

did not exceed a single point, her sails being full and not shaking and

she making headway.'*^ In estimating the probability that in a mist

or fog the master of a vessel discerned another vessel at a considerable

distance, as he states, the fact that the latter was much the larger

vessel, stood higher out of water, and presented a broader view of her

sails when approached in a direct line, would tend to accredit his

testimony ; as also the fact that his attention was fixed upon the point

where appeared a light previously discerned in that direction.^*"

§ 377. Positive and Negative Testimony.— Conflict of testimony

between witnesses on vessels involved in collision, upon the question

whether lights were displayed and properly burning, has given rise to

numerous rulings cited elsewhere in this work.^*' The relative weight

of positive and negative testimony, considered at large in another

chapter,^*' depends very much upon the degree of attention bestowed

upon the matter in dispute by the witnesses on the one side or the

other. " A faint sound or light is rendered louder or brighter as we

attend to it." '*" Intentness of observation may enable one person to

espy an object not perceived at first glance by another person.'""

" The testimony of witnesses to what they actually saw is, if they

are credible, of more weight than the opinions or retrospective jud"'-

ment of any witness," said Judge Woodruff of the federal Circuit

Court."" " All other things being equal," said another federal judge,

" the courts are naturally disposed to give more weight to the aflBrm-

ness had been a mariner and based s^t See post, § 708.

his opinion upon knowledge gained by sis See post, chap. XXIII.
observation. Case v. Perew, 46 Hun sio New International Encyclopjedla,

(N. Y.) 67, 61. B. V. Attention.

aioThe Hortensla, 2 Hask. (U. S.) sso See supra, end of § 289, and end

141, 12 Fed. Cas. No. 6,706, per of § 291.

Fox, D. J. 361 The Santiago de Cuba, 10
840 Jones V. The Hanover, 9 N. Y. Blatchf. (U. S.) 444, 453, 21 Fed.

Leg. Obs. 232, 13 Fed. Caa. No. 7,466, Cas. No. 12,333 (at p. 424).
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ative than to the negative testimony; to the witness who saw, than to

the witness who did not see." ^°^ Positive testimony of a lookout that

he could see no light on another boat overcomes an inference that a

light burning in a strong wind at midnight was also burning four

hours later.'^'

3B2Paauhau Sugar Plantation Co. ass The Horace B. Parker, (0. C.

V. Palapala, (C. 0. A.) 127 Fed. A.) 71 Fed. Rep. 989. See also cases

Rep. 920, 925. cited post, § 708.



CHAPTER VII.

TASTE, SMELL, AND TOUCH.

Taste.

378. Taste May Equal Eyesight in Accuracy.

379. Educated Taste of Kentuckians.
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Taste.

§ 378. Taste May Equal Eyesight in Accuracy.— Upon an in-

formation for the forfeiture of several hogsheads of imported rum,

the single question was whetlier the rum was of British origin. The

testimony on the part of the government given hy experienced and

skilful witnesses was that the rum had the qualities and flavor of
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rum manufactured in the British West India Islands, and not the

flavor or qualities of rum manufactured in Cuba, from whence the

importation was made. The testimony for the claimants did not

contradict that of the government, and the principal witness, who had

been long engaged in the Havana trade, and who had tasted the rum,

admitted that it had the flavor and taste of the rum of the British

West India Islands, and that he could not undertake to say that it

had the flavor or quality of the rum of the Spanish colonies. After

stating some of the arguments on the legal questions involved, Mr.

Justice Story said :
" It has been further argued, that the United

States are bound to prove the British origin of the rum beyond all con-

ti'oversy, and that nothing can be more uncertain than the decisions

of taste. I admit that it is an ancient proverb, de gustibus non est

disputandum; but there can be no doubt that in many instances the

taste acquires as great accuracy and precision as the eye. It is stated

by the witnesses, that the flavor of British rum is very clearly dis-

tinguishable from all other colonial rum; and in the absence of all

contrary evidence, I can perceive no reasonable ground to doubt the

fact. How in general can it be ascertained that an article is of the

manufacture of a particular country, unless by the testimony of per-

sons who have, from long experience, acquired peculiar skill in the

article? It is by no means uncommon for artisans to be able to pro-

nounce with confidence as to the origin of the goods connected with

their trades; and their opinions come within the rule which admits

the opinions of gentlemen of the liberal professions— cuique creden-

dum est in sua arte. ... In the present case, I think the

United States have prima facie maintained the allegations of the in-

formation." ^

§ 379. Educated Taste of Kentuckians.— The following story

was related by a writer in the New York Sun. As to its origin see

the story told by Sancho Panza in Don Quixote, Part II., chap. XIII.

^

" Proctor Knott had just received a barrel of especially fine Bour-

bon whiskey, and, knowing John G. Carlisle and Joe Blackburn prided

themselves on their knowledge of red liquor, invited them to his home

iTen Hogsheads of Eum, 1 GalL See, as to identifying brands of

(U. S.) 188 (at p. 190), 23 Fed. Cas. wine, infra, § 382.

No. 13,830. 2 The Bun, March 23, 1907.
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to broach the barrel. Gov. Knott drew a decanter of the stuff from

the wood with his own hands and placed it, with glasses, before his

admiring friends,

"They sniffed and tasted and smacked their lips. Mr. Knott

anxiously awaited the verdict. Mr. Carlisle spoke first.

" ' Hand made, sour mash, copper distilled, governor,' remarked

the distinguished son of Kentucky. 'Very delicious quality, and, I

should say, about forty-three years old.'

"
' You're right as to the process, John,' observed the senator,

holding his refilled glass to the light in a critical manner. ' I should

say it's full forty-four years since that liquor came from the still

house.'
"

' But the quality, gentlemen ?
' said Mr. Knott, who knew they

were about right so far.

" Blackburn and Carlisle each drank off a big hooker and filled up

again.
"

' Governor,' said the secretary of the treasury, ' I am sorry to

have to say it, but this otherwise perfect article has a slight fl.avor of

iron rust.'

"
' Impossible

!

' said the governor, ' I just drew it from the wood

myself.'
"

' I see what you mean, John,' said the Blue Grass senator, ' but

if I'm not mistaken the flavor is rather that of leather.'

" Gov. Knott was indignant. He knew the liquor was good, and

he knew the guests were wrong as to flavor, but right or nearly so in

other respects.

" Neither of his distinguished guests would retract his criticisms,

however ; so, as the decanter was running low, Mr. Knott invited them

to go to the cellar with him, where he would draw off all the whiskey

before their own eyes, and thus convince them that it had not come in

contact either with leather or iron.

" Accordingly they descended to the lower regions, where the barrel

was examined. It had been distilled before the passage of the internal

revenue law, and a certificate from the first collector for the Louis-

ville district showed its age to be exactly forty-three years and six

months, while it was really hand made, copper distilled, sour mash
corn whiskey. But at the bottom of the barrel an old rusty carpet

tack with a leather head was found."
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§ 380. Taste of Beer, Whiskey, etc— ftualificatioji of Witnesses.

— In prosecutions for violation of liquor laws it is everyday practice

to admit testimony of witnesses that the beverage they drank had the

taste of vrhiskey,^ fermented liquor,* beer,^ lager beer,^ small beer,^

hard cider and not sweet cider,^ etc.

A witness testified that he bought and drank in the defendant's

saloon what, in his opinion, was whiskey. Counsel on the other side

objected that an opinion can be given only by an expert, and that it was

not shown that the witness was an expert as to liquors. " As we under^

stand the evidence, the witness, in using the language objected to by

counsel, expressed his belief that what he drank was whiekey," the

court said. " He may have been honest and not unduly oautious in

his expression, for doubtless the compounds sold under the various

names given intoxicating liquors may not always be readily distin-

guished. But by the qualities that produce drunkenness and destruc-

tion of health they may be known without a doubt. We think a man
who resorts to a saloon for intoxicating drinks may be presumed to

be qualified to express an opinion as to the liquor supplied him. We
doubt not that an opinion as to the character of food or drink may be

expressed by a witness who uses them." "

In the absence of cross-examination to test the value of their state-

ments, '^° it may be assumed that policemen who testify that they drank

lager beer at a place where it is alleged to have been sold unlawfully,

are sufficiently versed in the use of beer to recognize that beverage, and

that their sense of taste enables them to discriminate lager beer from

ginger ale.^^

But a beer drinker might not be able to determine, without at least

specially attending to the taste, whether it was lager beer or common

3 Territory v. Pratt, 6 Dak. 483, 43 ? Com. v. Dobbyn, 14 Gray (Mass.)

N. W. Rep. 711; Rush v. Com., (Ky. 44.

1898) 47 S. W. Rep. 585; Burrell v. a People v. Kinney, 124 Mieh. 486.

State, 25 Neb. 581, 41 N. W. Rep. » State v. Miller, 53 Iowa 84, per

399. Beck, J.

4 Merkle t\ State, 37 Ala. 139. i" Failure to cross-examine may au-

» Pedigo V. Com., (Ky. 1902) 70 S. thorize an inference that the state-

W. Rep. 659. ment on direct examination is ac-

« Costello V. State, 130 Ala. 143; cepted as correct, see post, § 1275.

Glasscock v. State, {Tex. Grim. 1898) n Cullinan v. McGovern, (Supm.

43 S. W. Rep. 989. Ct. Spec. T.) 94 N. Y. Supp. 525.
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beer or boek beer.^^ Even if an habitual whiskey drinker is unable

to say whether a liquor he drank was whiskey, his testimony that it

was intoxicating may be perfectly reliable.^^ Where one of the wit-

nesses testified that the liquor they drank tasted like whiskey and

another testified that it tasted unlike whiskey, the evidence was held

insufficient to sustain a conviction in a criminal case.^*

Where the character of alleged intoxicating liquor is in dispute it

is reversible error for the court to allow members of the jury to taste

it. " If it is proper for the jury to receive evidence by tasting and

smelling the liquor, all of the jurors should have been compelled so to

do, so that each juror should receive the same kind of evidence and m
the same manner; and the court should have ascertained in the first

instance whether or not they were all equally expert in taste and

smell, so that this evidence could operate alike on the same sense of

each juror. One juror might be familiar with the use of intoxicating

liquor, and know the taste and smell of any kind, and the other eleven

might be wholly ignorant of the taste or smell of any kind. In that

event, the eleven jurors would receive their evidence of the contents

of the bottle from the one wiser juror; and this in the privacy of the

jury room, in the absence of the accused and his counsel, and contrary

to the constitutional guaranty that ' the accused should be brought

face to face with the witnesses who testify against him.' " ^°

§ 381. Number of Witnesses. — On such a question as the taste

of a particular beverage, witnesses may be equally truthful, without

lieing equally reliable, and it cannot be laid down as a law of belief

that truth is with the majority rather than with the minority. No
doubt the jury may count the witnesses if they think proper to do so,

but they are not, as matter of law, bound to do it even when they think

them equally credible.^" Where the disparity in numbers is very

great, and it appears that all who think they have truth and attempt

to declare it are, each to eacli, precisely equal, perhaps the scale ought

to incline in favor of the majority.^' But it was held that a court

properly refused to charge that if several of a party who drank

12 See Pedigo v. Com., (Ky. 1902) "State t\ Lindgrove, 1 Kan. App.

70 S. W. Rep. 659. 61, per Gilkeson, P. J. See also

13 Green v. State, (Tex. Grim. Wadsworth v. Dunnam, 117 Ala. 661.

1896) 35 S. W. Rep. 967. lo See ante, § 64.

n Savage v. Com., 84 Va. 619. " See ante, § 63.
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together swear that they drank whiskey, and several swear that it was

not whiskey, and the witnesses are equally credible, the preponderance

is on the side of the greater number. " The efieet of numbers is rather

one of general logic than of law, and while the court may instruct on

the subject, the jury may be left to deal with it in the light of their

own reason and experience." ^°

§ 382. Discriminating Brands of Wine by Taste. — It is said

that an expert taster of wine can tell, without seeing cork, label, or

brand, to which one of several grades of champagne any particular

wine that he may taste belongs.^'

§ 383. Discrimination of Medicinal Compounds by Taste.— In

a suit by the Hostetter Company the defendant, a retail liquor dealer,

was charged with fraud in selling as the genuine bitters of the com-

plainant a cheap imitation thereof; and it was alleged that he deceived

the public by purchasing the spurious article in large quantities and

selling it to his customers from bottles which had once contained the

genuine Hostetter bitters, and still retained the complainant's labels

and trademarks. " The charge against the defendant is a serious

one,'' said the court. " He is accused of perpetrating a petty and con-

temptible fraud by whicli, for a paltry reward, he cheated not only

the complainant, but his own customers as well. The burden is upon

the complainant to establish this charge by a clear preponderance of

proof.^° Nothing must be left to conjecture or guesswork. The
witnesses called for the complainant are not disinterested; they are

paid by the complainant to secure evidence against infringers upon

it? rights. Although there is nothing in their conduct to warrant the

superlative denunciation which has been heaped upon them, it cannot

be denied that their testimony must be scrutinized with unusual cau-

tion. They say that on several occasions at the defendant's place of

business they purchased bogus bitters which were poured from

genuine bottles. The defendant concedes the sales, but says that on

each occasion he sold the genuine article. The proof that the bitters

were spurious is confined to the opinions of the complainant's wit-

is Kinnebrew V. state, 80 Ga. 232, (U. S.) 241, 23 Fed. Cas. No. 14,012.

per Bleckley, C. J. See also supra, § 378.

i« 3,109 Cases Champagne, 1 Ben. 20 See ante, § 27.
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nesses who tasted the bitters. Several bottles were produced before

the examiner, sealed. The seal has not been broken. No analysis of

their contents has been made. They may contain imitation bitters,

and they may contain genuine Hostetter bitters. The genuine and

the counterfeit are alike in appearance and are somewhat similar in

taste. The witnesses who gave their opinion from taste merely may be

mistaken." In short, the complainant's proof was very much open to

doubt, and as the testimony stood contradicted by every one con-

nected with the transaction on behalf of the defendant, the court did

not feel justified in holding that the complainant had sustained the

burden of proof.^^

But in another case where witnesses of large experience and knowl-

edge of Hostetter's bitters, judging from the taste, odor, and color

of the alleged spurious liquor, declared confidently that it was not

Hostetter's bitters, their testimony was held sufficient in the absence

of any substantial evidence to the contrary, and the failure of the

defendant to have a chemical analysis made of the liquors.^^

Witnesses ought to be able to determine whether two medicinal

compounds taste exactly alike; and their testimony on that point has

been accepte(i as completely satisfactory.''^

Smell.

§ 384. Inference that Odor Was or Was Not Perceived. — We
have elsewhere observed that where objects are not perceived or sounds

heard by some persons, it is a fair presumption that other persons

not more favorably situated did not see or hear ;
^* and, on the other

hand, that what is seen or heard by some may be presumed to have

been visible or audible to others with equally favorable opportunity.^^

There was evidence in a case that the smell from a hole in a pipe in

the cellar was discovered by the tenant after the cellar had been swept

and cleaned, and that the hole could not have been discovered before.

How, then, could knowledge of that be imputed to the landlord?

31 Hostetter Co. v. Bower, 74 Fed. zs c. F. Simtnons Medicine Co. v.

Rep. 235, per Coxe, J. See also Simmons, 81 Fed. Rep. 163, 167.

Hostetter Co. v. Comerford, 97 Fed. 24 For cases .applying this presump-

Rep. 585. tion, see ante, §§ 194, 283.

22 Hostetter Co. v. Gallagher Stores, 25 For cases applying this presump-

142 Fed. Rep. 208. tion, see ante, |§ 192, 281,
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The tenant said that when he looked over the house, the shutters were

partly closed. " But it does not require light to enable one to smell,"

said the court.^* So, with regard to odors, where parties went through

and inspected a house before hiring it, and did not discover the smell

of sewer gas or other noxious odors, how could it be inferred that the

landlord was cognizant of the stench ? And if it be assumed that the

landlord's nostrils detected mephitic odors, why did not the olfactories

of those who examined the house give them the same notice ?
"

On the question of contributory negligence of an oil miner, who was

killed by an explosion while walking with a lighted lantern near a

gas well, it may be assumed that he recognized the odor of the gas.^'

§ 385. Identification of Odors in a Composite Odor.— In a case

in New Jersey it appeared that refuse from a tomato-canning factory

was discharged into an open drain and thence into a sewer, but that

the drain and sewer were receptacles of more or less other decomposing

matter obnoxious to the sense, and it was contended that the tomato

refuse contributed nothing to the odors. But the court was

thoroughly convinced by the testimony that the presence and flow

of the refuse increased the odor, especially as the offensive smells

were observed only during the canning season. " The people who

have lived beside this open gutter and covered sewer for years have

had the most abundant chance to settle for themselves the question

whether there was present any of the odor from tomatoes or not in

the smells that so repeatedly arrested their attention. They all speak

of it as the tomato smell. This is confirmed by all the witnesses." ^°

I counted two-and-seventy stenches,

All well-defined, and several stinlcs.

Coleridge, Cologne.

In a prosecution under the internal revenue laws, for unlawfully

carrying on the business of a distiller, it was claimed by the govern-

ment that the odors which were inhaled by some of the officers and

others about the defendant's establishment came from oil of hops in

28 Jackson v. Odell, 9 Daly (N. Y.) 28 MeClafferty v. Fisher, (Pa. 1885)

371, 376, per Van Hoesen, J. 2 Atl. Rep. 60.

27 Jackson v. Odell, 9 Daly (N. Y.) =!> Butterfoss v. State, 40 N. J. Eq.

371, 375. See also Cornwall v. Riker, 325.

2 Dem. (N, Y.) 354, 373,



366 TASTE, SMELL, AND TOUCH. [§§ 386-388

substances used by the defendant. Two learned chemists testified that

the fact could not be determined by analysis. One of them stated

that the substance had both the smell and taste of hops, and the other

that it had neither. " I think this kind of evidence may be a little

uncertain," said the court. " For illustration, place two persons in a

room where the gas may be escaping; one may detect it in a moment,

the other may remain in the room for some length of time without

being aware of the fact. Place them in a drug store, and one will

detect the odor of certain perfumes or chemicals, and the other will

not detect them, but will discover the presence of others." The court

advised the jury of " the necessity of a careful examination " of the

testimony, and seemed to be of opinion that little reliance could be

placed on it.^"

§ 386. Detection of Chemical Odor in Suspected Document. —

A

distinguished handwriting expert, author of a learned work entitled

" Forty Centuries of Ink," '^ testified that when he examined a docu-

ment which it was suspected had been subjected to a chemical bath

for obliteration of writing he detected a decided smell of chlorine

emanating from it, and the court was confident that the witness's

olfactory sense gave a correct report.^^

§ 387. Detection of Odor of Spirits. — Testimony that a hose and

lead pipe and faucet found on distillery premises smelled and tasted

strongly of spirits materially helped to prove that the distillery was

unlawfully connected with a rectifying establishment near by.'^

§ 388. Detection of Alcohol Odor in Breath.— Testimony of a

witness that he smelled liquor in a man's breath may be very good

evidence that the man had been drinking,'* but is of course by no

means sufficient to prove that he was intoxicated.^'' It is quite likely

30 U. S. V. Marshall, 1 Cine. L. Bui. 167. See .also People v. French,

36, 26 Fed. Caa. No. 15,726. (Supm. Ct. Gen, T.) 13 N. Y. Supp.

31 Mr. David N. Carvalho. 337 ; State r. Twenty-Five Packages

32 Flemming v. Lawless, (N. J. Ch. Liquor, 38 Vt. 387.

1897) 36 Atl. Rep. 502, 509. 3" Shelly r. Brunswick Traction Co.,

33 Quantity of Distilled Spirits, 2 65 N. J. L. 639. See .also People v.

Ben. (U. S.) 101, 19 Fed. Cas. No. McClave, (Supm. Ct. Gen. T.) 10 N.

11,493. Y. Supp. 441, and ease cited in tlie

S'lThe Mexico, 78 Fed. Rep. 655; following note,

^aba»h R. Co, v, Prast, lOl lU. App.
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that if an injured person were to take a glass of whiskey a surgeon

dressing his wounds would detect the odor.^*

§ 389. Odor of Illuminating Gas.— How far a smell of illuminat-

ing gas in a house indicates a leak that may be searched for with a

match or candle, and at what point it means danger of explosion in so

doing, is a question requiring judgment and some experience. So

where the plaintiff lit a taper and passed it along a gas pipe in his

house, searching for the source of escaping gas, until an explosion

occurred, and he had seen the defendant, a plumber and gasfitter,

hunt for it in the same way earlier in the day, and had been assured

by him that everything was right, it could not be said as a conclusion

of law that the plaintiff was guilty of contributory negligence.'^

§ 390. Contaminating Quality of Kerosene-oil Odor.— When
kerosene oil and flour, in moderate quantities, are stowed together in

the same compartments of well-ventilated iron steamers, under cir-

cumstances preventing the odor of the oil from incorporating itself

into the flour by long and undisturbed contact, the odor of the oil will

pass off and become imperceptible in a few hours after the flour is

taken out of the ship and exposed to the open air. Even very large

quantities of oil may be carried in juxtaposition with flour, without

permanent injury, if the compartment receiving them be well venti-

lated. But where extraordinary quantities of oil and of flour occupied

the same compartment of an iron steamer having no appliances for

ventilation, and exposed to dampness caused by heavy sweating of the

sides of the ship and the trickling leakage of a defective deck, on a

voyage across the tropics in the middle of the hot season, the damp-

ness rendered the porous barrels of flour more susceptible to receive

and retain the all-pervading odor of the oil, and the flour was irre-

trievably ruined.'^

§ 391. Foul and Unhealthful Odors.— Although some persons

are peculiarly sensitive to odors, and may be affected by them in a

radically different manner from the great mass of individuals, all

persons are presumed to enjoy a normal condition of mind and

88 Morrison v. City of Toronto, 12 s^ pionic v. Jeasop, 178 Pa. St. 71,

Ontarig Law Rep, 333, 341, per Mu- asTiie Tharoea, (C, C, A.) 61 Fed,

look, C. J, Rep. 1014.
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body until the contrary is clearly shown. A large number of witnesses

testified in open court that the odors emitted by the defendant's fat-

rendering establishment were extremely noxious. There was nothing

in the appearance of the witnesses, or the manner of delivering their

testimony, which indicated any peculiar idiosyncrasy or abnormal

condition whatever, and on cross-examination no attempt was made to

show that there was the slightest difference between them and the

great majority of mankind. Some of them were made sick at the

stomach by the odors; others were not only made sick in a similar

manner, but such sickness was followed by vomiting; and others at

their meals were obliged to leave the table. Some were disturbed

during the night by the intensity of the odors. The sleep of not a

few was interfered with because they were obliged to close their

windows in order to keep the smell from their rooms in warm weather.

Such testimony was held to be amply sufficient to prove that the odors

were exceedingly foul and disgusting.^°

§ 392. Positive and Negative Testimony to Odors.— Positive

testimony that residents were at times annoyed, nauseated, and sub-

jected to great discomfort by offensive odors proceeding from a ferti-

lizer factory was not weakened by affidavits of persons temporarily in

the neighborhood that the odors were not specially noticed by them.

" These affidavits may show that these particular affiants may have

been there when these odors were least offensive," said the court, " or

that having no interest in the matter they gave but little heed to them,

or that they are persons to whom foul odors of this kind give little

offense." *°

And in a similar case where the evidence covered several years, the

court said it was " quite apparent that the absence of such odors at

any particular time and under particular circumstances, and when

the wind was in a particular direction, would not disprove the presence

of such odors at some other time, under otlier circumstances, and

where the wind was in a different direction." *^

In a case in Texas the court said :
" The testimony of a number of

witnesses on behalf of appellant establishes the fact that the discharge

30 Board of Health v. Lederer, 52 Filson v. Crawford, 5 N. Y. Supp.

N. J. Eq. 675. 882.

40 Meigs V. Lister, 23 N. J. Eq. 199, *i Pennoyer v. Allen, 56 Wis, 502,

205, per Zabriskie, C, See also per Cassoday, J,
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of the waste water and refuse matter from the college building into

the creek, when the water was low in it, caused the refuse matter to

collect, and generate offensive and unhealthy odors. The testimony

of the witnesses in behalf of appellee that tends to establish a different

state of facts is of a negative character to some extent. Those wit-

nesses testify that they did not discover any of the bad odors com'

plained of, and that they approached the place where the refuse

matter was collected in order to detect if there were any offensive

odors. It does not appear that the time in which they endeavored to

ascertain if such odors existed was when the water was at a low stage

in the creek, or was at the same time testified about by the appellant's

witnesses. The witnesses of both Bides may have stated the truth,

for the bad odors may have existed at the time testified about by the

complainant's witnesses, and may not have existed at the time ap-

pellee's witnesses failed to discover the odors. Hence we conclude

that the evidence upon this issue offered by appellee was not of such a

conclusive or certain character as would authorize us to rest the judg-

ment of the court below upon it." ^'

Touch.

§ 393. Cultivation of Tactile Sense.— The point of greatest

delicacy of touch is the tip of the tongue, and the seat of the least

developed tactile sense is the skin over the spinal column. The sense

of touch, like all other perceptions, can be sharpened by exercise.

This improvement is not to be explained by an increased development

of the terminal organs, nor by a growth of new nerve fibres in the

skin, but by a more exact limitation of the sensational areas in the

brain. Many artisans acquire a highly specialized sense of touch.^'

§ 394. Sense of Touch of Intoxicated Persons. — Testimony of

the complainant in a prosecution for robbery, who was considerably

intoxicated at the time of the occurrence, that he had a ten-dollar gold

piece when he was assaulted, because he had occasionally felt it

together with a key in putting his hand in his fob pocket where the

*2 City of Belton v. College, (Tex. ^s New International EncyclopsedjEi.,

Civ. App. 1896) 33 S. W. Rep. 680, b. v. Touch,

per Fisher, J.

FACTS— 24
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gold piece and key were supposed to have been, was thought to be very

unsatisfactory evidence of his possession of the coin at the time of the

robbery.**

§ 395. Tactile Sense of Professional Divers.— In a case arising

out of a collision between vessels on the Mississippi river, one of which

sank immediately, the course of the vessels at the time of the disaster

was a vital question. The angle of collision, which is often deemed

important in determining that question,*" was left much in doubt on

the conflicting testimony of eyewitnesses. But a submarine diver

made repeated visits to the sunken vessel, and explored every acces-

sible part of the wreck. He testified in great detail to the character

of the injuries inflicted on the vessel, and if his testimony was credible

the court felt justified in drawing a conclusion as to the angle of

collision. There was nothing in the case to impeach his credibility.

" His manner as a witness indicated intelligence and candor," said

the court. " He has no interest in the event of this controversy, and,

so far as the court can know, no motive to depart from the line of

truth.** From his own statements he has been long employed, as a

diver, in raising sunken boats and cargoes, and seems to be entirely

familiar with such operations. It is true that in his explorations in

this department he has not the advantage of an ocular sight of the

objects with which he has to deal in the water. The turbid water of

the Mississippi does not enable him to see those objects, and he is

necessarily guided in his explorations and labors solely by the sense of

feeling. But an intelligent and experienced diver would probably find

no difficulty in determining the forms and dimensions of the sub-

merged subjects of his examination. In a word, I can perceive no

sufiBcient reason for repudiating the evidence of the witness." *'

§ 396. Tactile and Other Senses of Blind Persons.— The delicacy

of the tactile sense in the blind is a well-known condition; these people'

are able to read fine raised letters, and to make various articles of

delicate structure, in a manner impossible to individuals who can

•"People V. O'Neill, 51 Hun (N. ••'Western Ins. Co. v. Steamboat

Y.) 640, 4 N. Y. Supp. 410. Goody Friends, 1 Bond (U. S.) 459,

4B See post, § .')]!). per Leavitt, D. ,T.

40 See post, § 1053,
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see.*^ There is something exceedingly remarkable in the manner in

which loss or diminution of one sense is followed by increase of the

intensity of others, or rather, perhaps, by an increased attention to

the indications of other senses. " Blind persons acquire a wonderful

delicacy of touch ; in some cases, it is said, to the extent of distinguish-

ing colors. Mr. Saunderson, the blind mathematician, could dis-

tinguish by his hand, in a series of Eoman medals, the true from the

counterfeit, with a more unerring discrimination than the eye of a

professed virtuoso; and, when he was present at the astronomical

observations in the garden of his college, he was accustomed to per-

ceive every cloud which passed over the sun. This remarkable power,

which has sometimes been referred to an increased intensity of par-

ticular senses, in many cases evidently resolves itself into an increased

habit of attention to the indications of all those senses which the

individual retains. Two instances have been related to me of blind

men who were much esteemed as judges of horses. One of these, in

giving his opinion of a horse, declared him to be blind, though this

had escaped the observation of several persons who had the use of their

eyes, and who were with some difficulty convinced of it. Being asked

to give an account of the principle on which he had decided, he said

it was by the sound of the horse's step in walking, which implied a

peculiar and unusual caution in his manner of putting down his feet.

The other individual, in similar circumstances, pronounced a horse

to be blind of one eye, though this had also escaped the observation

of those concerned. When he was asked to explain the facts on which

he founded his judgment, he said he felt the one eye to be colder

than the other. It is related of the late Dr. Moyse, the well-known

blind philosopher, that he could distinguish a black dress on his

friends by its smell, and there seems to be good evidence that blind

persons have acquired the power of distinguishing colors by the touch.

In a ease of this kind, mentioned by Mr. Boyle, the individual stated

that black imparted to his sense of touch the greatest degree of

asperity, and blue the least. Dr. Eush relates of two blind young

men, brothers, of the city of Philadelphia, that they Imew when they

approached a post in walking across a street, by a peculiar sound

v/hich the ground under their feet emitted in the neighborhood of the

post; and that they could tell the names of a number of tame pigeons,

<8 New International Encyclopsedia, s. v. Touch,
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with which they amused themselves in a little garden, by only hearing

them fly over their heads. I have known several instances of persons

affected with that extreme degree of deafness which occurs in the

deaf and dumb, who had a peculiar susceptibility to particular kinds

of sounds, depending apparently upon an impression communicated

to their organs of touch or simple sensation. They could tell, for

instance, the approach of a carriage in the street, without seeing it,

before it was taken notice of by persons who had the use of all their

senses. An analogous fact is observed in the habit acquired by the

deaf and dumb, of understanding what is said to them by watching

the motion of the lips of the speaker. Examples still more wonderful

are on record, but certainly require confirmation. A story, for

instance, has lately been mentioned in some of the medical journals,

of a gentleman in Prance who lost every sense, except the feeling of

one side of his face; yet it is said that his family acquired a method

of holding communication with him by tracing characters upon the

part which retained its sensation." **

4» Abercrombie, Inquiries Concerning the Intellectual Powera, etc., Pt. II.,

sec. 1.
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§ 397. Estimates of Distance in General.— Direct evidence as to

distance, not established by actual measurement, is matter of opinion

based upon opportunity and capacity for observation, and accuracy of

observation.^ There is great difficulty in forming a satisfactory esti-

iBird V. Long Island R. Co., 11 N. Cent, etc., R. Co., (Supm. Ct. Tr. T.)

y, App. Div. 134, 42 N. Y. Supp. 888. 41 Misc. (N. Y.) 399, 84 N. Y. Supp.

See also aa to estimates of speed, 1046, per Greenbaum, J. See also La

infra, J 420. " It is a matter of com- Pointe v. Boston, etc., R. Co., 182

mon experience that eye measurements Mass. 227, 65 N. E. Rep. 44 (distance

are unreliable." Riordan v. New York that train ran after starting from
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mate of the distance between two objects which are nearly or quite in

one straight line with the observer/ or of the distance of a headlight

moving toward him.' " The general rule applicable where there is a

conflict of evidence in admiralty cases is that the court must be gov-

erned chiefly by certain undeniable and leading facts,* and this

especially applies to estimates of distance between vessels." ^ No
great weight can be attached to estimates of distance in feet when no

special attention was given to the subject." Estimates of distance

when given in a haphazard and conjectural way amount to nothing

more than a mere guess and ought not to be made the basis of a judg-

ment by court or jury.' " But few witnesses can state with any degree

of accuracy the number of feet a car or other object is from them,

when called upon to state it without measurement, or without par-

ticular thought, at the time the object was seen, as to the number of

feet it was away." *

Estimates of distance, especially by witnesses unaccustomed to

measure distances exactly, are more likely to be incorrect than their

general statement that an e\ent took place in a second or fraction of

a second. For example, witnesses who stated that a child was run

over by a street car in that space of time after he fell on the track

were likely to be more accurate than when they attempted to give

station before engineer received signal 6 Cadwell v. The Ship C. F. Bielman,

to stop). " The case at bar illustrates 10 Can. Exch. 155, 159, per Hodgins,

this. The platform is stated in the L. J.

exceptions to have been about three « The Royal, ( C. C. A. ) 54 Fed.

hundred and seventy-five feet long. Rep. 204, 206. " Little reliance is to

The plaintiff estimated its length to be placed upon the recollection or esti-

be one hundred and fifty feet, and an- mate of feet or inches by witnesses."

other witness put its length at one Carlisle v. Cooper, 19 N. J. Eq. 256,

hundred or one hundred and fifty 267, per Zabrlskie, Ch. " Nor is it

feet." Sweat v. Boston, etc., R. Co., easy to speak with certainty as to dis-

156 Mass. 284, 287, 31 N. E. Rep. tance at a particular time." Blatch v.

296, per Lathrop, J. See also Holmes Archer, 1 Cowp. 6.3, 65, per Lord

V. Oregon, etc., R. Co., 5 Fed. Rep. Mansfield. See also Chrystal i\ Troy,

623, 541. etc., R. Co., 105 N. Y. 164, 170, 11

2 See infra, § 410, and as to speed N. E. Rep. 380.

see post, § 425. ' Setterstrom v. Br.ninerd, etc., R.

s See post, § 440. Co., 89 Minn. 262, 94 N. W. Rep. 882.

*Seenntc,^S. See also The Cana- 8 Geist i'. Detroit City R. Co., 91

dian Lake & Nnv. Co, r. The Ship Mich. 446, 51 N. W. Rep. 1112. See

Dorothy, 10 Can. Exch. 163, 164. also Carey v. Metropolitan St. R. Co.,
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their measurements of twenty-five or fifty feet as the distance between

the child when he fell and the horses of an approaching car.' But

estimates of seconds of time are notoriously untrustworthy,^" and a

witness having a fair idea of the length of units of measurement

would probably make a better guess of distance than of a nurnbcr of

seconds. Estimates of distance, according to observations made in a

very dark night, with the aid of an occasional lantern, in a case where

the difference of a very few feet might change the result, should not

be accepted in preference to estimates by a trustworthy witness upon

examination of the locality in the daytime. "^^ In view of the uncer-

tainty in estimates of distance, the safer course for the court to

pursue, at least where the testimony to distance is in conflict, is not

to decide in favor of a party where the element of distance enters

into the conclusion unless it be upon an estimate of distance least

favorable to him.

§ 398. Estimates of Depth of Water. — " The testimony of wit-

nesses as to the depth of water is always perplexingly inaccurate." ^^

In regard to the depth of water at places in harbors on the coast there

is no safe guide but the ofBcial chart made by the officers of the

United States Coast Survey.^'

§ 399. Dr. Abercrombie's Observations on Estimates of Distance.

— In his Inquiries Concerning the Intellectual Powers,^* Dr. Aber-

crombie says concerning the perception and estimate of distance:

" Distance and magnitude also are evidently not. the primary objects

of vision; for persons who have been suddenly cured of congenital

blindness, by the operation for cataract, have no conception of the

distance or magnitude of objects; they perceive only simple expansion

of surface with color. Our judgment of distance and magnitude by

vision, therefore, is an acquired habit, founded upon the knowledge

(Kan. App. 1907) 101 S. W. Eep. Co., 41 N. Y. App. Div. 615, 616, 58

1123, and as to estimates of speed see N. Y. Supp. 73, 76.

post, § 421. 12 Mercer v. The Florida, 3 Hughes

oBello V. Metropolitan St. K. Co., (U. S.) 488, 17 Fed. Cas. No. 9,433,

2 N. Y. App. Div. 313, 37 N. Y. Supp. per Hughes, D. J.

969, per O'Brien, J. ^^ Case cited in preceding note.

10 See post, § 863 et seq. i* Part II., sec. 1, Sensation and
11 Douglass V. Northern Cent. R. Perception.
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whioh we have received by other means of the properties of the objects.

Accordingly, it is familiar to every one, that we have no idea of the

distance of an object, except we have some notion of its magnitude;

nor, on the other hand, of its magnitude, except we have some know!'

edge of its distance. The application of this principle is also familiar

in perspective drawing, in which the diminished size of known objects

is made to convey the notion of distance. On the same principle,

known objects seen through a telescope do not appear to be magnified,

but to be brought nearer. In the same manner with regard to sounds

;

we have no idea of their intensity, except we have some notion of their

distance, and vice versa. A given degree of sound, for example, if

we believed it to have been produced in the next room, we might

conclude to proceed from the fall of some trifling body; but if we

supposed it to be at the distance of several miles, we should imme-

diately conclude that it proceeded from a tremendous explosion.

. . There are some other circumstances, also, the result of ex-

perience, by which we are greatly influenced in all such cases, par-

ticularly the degree of illumination of the objects, and the degree of

distinctness of their outline and minute parts. Thus, in a picture,

distant objects are represented as faintly illuminated, and with indis-

tinctness of outline and minute parts, and vice versa. On this prin-

ciple, objects seen through a fog, or in obscure light, are apt to appear

much larger than they really are; because, in the mental process which

takes place in regard to them, we first assume them to be distant,

from their imperfect outline and faint illumination, and then, judg-

ing fi-om this assumed distance, we conclude them to be of great size.

On the other hand, ohjeets seen in an unusually clear state, of the

atmosphere appear nearer than they really are, from the greater dis-

tinctness of their outline. In our judgment of distance by sight, we

are also greatly influenced by the eye resting on intermediate objects,

and hence the difficulty of judging of distnncos at sea. A striking

illustration of the same principle is furnished by dipt. Parry, in

regard to objects seen across a uniform surface of snow. • We had

frequent occasion, in our walks on shore, to remark the deception

which takes place in estimating the distance and magnitude of objects,

when viewed over an unvaried surface of snow. It was not uncommon

for us to direct our steps townrds what we took to be a large mass of

stone at tlio distance of lialf a mile from us, but which we were able

to take up in our hands after one minute's walk. This was more



§400] DISTANCE. 37 T

particularly the case when ascending the brow of a hill.' Capt.

l*ari'y adds, that this deception did not become less on account of the

frequency with which its efEects were experienced j and a late writer

has used this as an objection to the doctrine lately referred to, respect-

ing the influence of experience on our judgment of distance by vision.

But this is evidently founded on a misconception of the effect of

experience in such oases. Capt. Parry could mean only that he

did not acquire the power of judging the distance or magnitude of

unknown objects. Had he been approaching an object by which he

had once been deceivedj knowing it to be the same, he would not have

been deceived a second time ; but, judging from its Icnown magnitude,

would have inferred its distance. Thus the result of experience is to

enable us to judge of the distance of an object of known magnitude,

or of the magnitude of an object at a known distance ; but, in regard

to objects of which both the distance and magnitude are imknown, it

teaches us only not to trust the indications of vision."

§ 400. Are Distances Foreshortened in Memory ?— Dr. Colegrove

says :
" We regularly refer all of our perceptions of memory to com-

nion standards. The memories of these perceptions, therefore, will

not be accurate, but, like the perceptions from which they arose, will

be shortened. Distance recalled after reading two minutes is found

to be shorter than the same distance as perceived, and the perceived

distance is shorter still than the same objectively measured." ^^ In

a magazine article by the same autliority he describes some experi-

ments made to find how accurately mental standards of length coin-

cide with the external units they represent. Lines from one inch to

five inches in length were used, and the subjects seemed to exhibit a

general tendency toward under-estimation of lengths.*'

Our impression as a layman would be that in everyday life dis-

tances are abbreviated in recollection because we do not spontaneously

recall fully the various landmarks, each of which would add some-

thing to the remembered perception of distance. In fact, Dr. Aber-.

erombie says that " in our judgment of distance by sight we are

greatly influenced by the eye resting on intermediate objects." *'

If' Colegrove on Memory, pp. 222, Length,'' American Journal of Psy-

223. chology, January, 1899, p. 298.

i«" Notes on Mental Standards of ^t Supra, § 399,
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Is it not true thai; adults or aged persons think of distances observed

in childhood as longer than they really were? If this is correct, the

impression produced and retained of the degree of effort then required

to traverse the distance we have in mind may constitute the explana-

tion. Mr. Spencer, speaking of our conception of time, reminds us

that a gnat whose wings make ten or fifteen thousand strokes per

second, each stroke implying a separate nervous action " probably as

ai)preciable by the gnat as is a quick movement of his arm by a man,"

must have a magnified sense of duration; and he remarks that "it

requires a greater number of a child's movements than of a man's

movements to measure a day." ^*

Other and more subtle influences may affect our conceptions of

childhood experiences. In his " Eeminiseences " Joaquin Miller de-

scribes the first circus he saw when he was a small boy, and says:

" May I take time to stick a pin here and assert with my hand on

my heart that that circus was really great? At least it has ever stood

out and up and over all things in my mind as the most splendid thing

ever seen." Mr. Ruskin, in his later years, thought that even the

English weather had degenerated from what it was in his

youth.^»

§ 401. The Actor Eule Applied.— The Actor Eule elsewhere ex-

pounded in this work ^" has been applied, and in a very conclusive

manner, to a question of distance. In the Mangrove Prize Money

Case,"^ it appeared that the Indiana fired a shot across the bow of the

Panama and sent a prize crew aboard. The officer who fired the gun

testified that he estimated the range at forty-five hundred yards, and

that, the shot being accurate, the distance from the Panama was about

forty-eight hundred yards. " This was the estimate formed by the

expert on the spot, at the time," said Mr. Justice Holmes, " for pur-

poses of immediate action, when it was necessary to be accurate.

Whatever it was, it was verified by the result of the shot, so that

really the only question is whether it is remembered correctly, which

there is no reason to doubt. It seems to us to outweigh all other

estimates formed after the event by witnesses who had no similar

duty."

18 Principles of Psychology, § 91. 20 gee post, § 705.

10 Spectator, LVII. 1038. 21 188 U. S. 720.
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§ 402. Estimates of Distance on Water in Daytime. — " Under

the most favorable circumstances it is impossible to measure distances

on the water with accuracy." ^^ Estimates of distance on the water,

even in the daytime, are rarely to be relied on with eonfidence.^^

Unless a witness was giving special attention to the matter, his esti-

mate even of comparatively short distances on water according to his

observation of them in the day would probably be inexact.^* All testi-

mony from recollection with regard to time and distances in collision

cases is at best but conjecture, and usually entitled to but slight

weight, unless supported by corroborating circumstances.^^ Testimony

of the witnesses of a bark in collision with a steamship, that the dis-

tance was very short and the succession of events up to the collision

very rapid, was strongly confirmed, in the opinion of the court, by the

account of the collision in the official log of the steamship. Thus it

said: " Weather thick. . . . Suddenly a ship was sighted nearly

aliead," etc. The court said :
" The use of the word ' suddenly ' in

this connection shows that the appearance was unexpectedly near;

that it came upon them suddenly. It necessarily suggests that they

found themselves in close quarters with her. It is not such an expres-

22 The Great Republic, 23 Wall. (U. mony on questions of time and dis-

S.) 20, 29, per Davis, J. tance." Winter v. The Steamer
23 The City of Paris, 9 Wall. (U. S.) Hercules, Holmes (U. S.) 465, 30 Fed.

634, 637 ; Jacobsen v. Dallas, etc., Nay. Cas. No. 17,889, per Shepley, C. J.

Co., 106 Fed. Rep. 428, 431; The Coe "The distance which is traversed on

F. Young, 49 Fed. Rep. 167, 169; The u given course, or the time occupied

James Ives, 44 Fed. Rep. 445, 446; in traveling on such a course, is a.

The Monmouth, 44 Fed. Rep. 809, 812; matter of opinion, as to which prob-

The Garden City, 19 Fed. Rep. 529, ably no two witnesses out of any num-

531; Kennedy v. Steamer Sarmatian, ber will agree. Such matters cannot

2 Fed. Rep. 911, 914; The Steam Pro- be known. It is mere guesswork, and

peller J. L. Hasbrouek, 4 Ben. (U. in the nature of the case must be so

S.) 359, 13 Fed. Cas. No. 7,323; treated. The fact that ;v. witness

The Dumfries, 10 Moo. P. C. 461, guesses wide of the mark may tend to

Swabey 63, 65. See also The New- impeach his judgment, but not his

foundland, 89 Fed. Rep. 510, 516. veracity." Jacobsen v. Dallas, etc.,

" There is nothing in which witnesses Nav. Co., 106 Fed. Rep. 428, 431, per

can be easier mistaken than in time Bellinger, D. J.

and distance on water." The South- 2* The City of Birmingham, 125

west, 2 Flipp. (U. S.) 79, 22 Fed. Fed. Rep. 506, 508.

Cas. No. 13,191. "It is difficult to 25 The Frostburg, 25 Fed. Rep. 451,

sift the truth from conflicting testl- 455, per Morris, D. J.
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sion as would be likely to be used if she ^\'ere a ir.ile or half a mile

away." ^^ A computation made by the court from facts established in

the case with reasonable certainty will probably be more accurate

than the rough estimates of distance given by witnesses after a great

lapse of time.^' There is no doubt, however, that seamen would tell

more accurately the distance of one vessel from another than persons

unaccustomed to the sea.*^' Opinions as to the distance of an object

eeen through a fog upon the water are always more or less unreliable,

and a more satisfactory result as to the intervening space between two

vessels approaching each other is attained by ascertaining their rate

of progress and the time intervening between the time when first seen

and the time of collision.^' The minimum distance of a vessel from a

pier was readily fixed by the testimony of a witness that from his

place of observation he could see clear water between the vessel and

the pier.^" In a collision case, the Circuit Court of Appeals, speaking

of shore witnesses, said :
" So much depends upon the standpoint

from which they saw the colliding vessels, and the objects by which

they judged of distances and direction upon the water, that we can get

little that is satisfactory from this class of witnesses." ^^ Testimony

of the master of a steamboat that his vessel was within fifty feet of a

26 Bunge V. The Steamship Utopia, be to make a similar estimate on the

1 Fed. Eep. 892, 909, per Choate, D. J. land, and their testimony, if disin-

27 The Bristol, H Fed. Rep. 156, terested, should be received in prefer-

158. See also infra, § 413. In col- ence to that of witnesses interested,

lision cases contentions as to distances for instance, to save a vessel from con-

are frequently demonstrated to be demnation. The Queen r. The Ship

mathematically untenable in view of Henry L. Phillips, 4 Can. Exeh. 419,

courses or other established facts. 427.

The Doris, 108 Fed. Rep. 552, 554. 29 Dolner v. Steamer Monticello,

2sThe Fenham, Moo. P. C. C. N. Holmes (U. S.) 7, 7 Fed. Cas.

S. 501, 508. Nothing can be more No. 3,971, per Shepley, C. J. But

likely than that seamen and fishermen query whether estimates of " inter-

acoustomed to all the features of a. vening time " are not less reliable

particular coast for years, whose than an estimate of distance by an

safety depends to a large extent on experienced seaman. See post, § 86S

their knowledge of distances and the et seq.

various changes of weiither and at- »o The Chicago, 101 Fed. Rep. 143,

mosphorie action, should be as com- 144. Compare The Chicago, 78 Fed.

petent to estimate the distance of a Rep. 819.

particular object on the water as an ai The L. C. Waldo, (C. C. A.) 100

intelligent surveyor or engineer would Fed. Rep. 502, 607, per Lurton, 0. J.
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sloop when the latter sheered would be confirmed by the fact that the

engineer of the steamboat had no time to reverse before collision, the

fact that the man at the tiller of the sloop had no time to run, and

the alarm caused on board the sloop by the course of the steamboat. ^^

There can be little pretension to accuracy in estimates of distance on

the water where the observations were made in thick, drifting fog.'"

§ 403. Estimate of Distance Observed in Darkness. — Mistake

may be very easily made in an estimate of distance as observed in the

dark, and it was therefore held that a plaintiff testifying in his own

behalf was not concluded by his estimate of the distance that a railroad

train dragged him in the nighttime.^*

§ 404. Estimates of Distance on Water in Nighttime. — " Esti-

mated distances on water, especially at night, are seldom entirely

accurate, and not to be relied on unless made by a practiced seaman

or pilot, accustomed, necessarily, to measure the distance by his

eyes." '^ It has been said that the judgment of witnesses as to dis-

32 The Norwalk, 11 Fed. Rep. 922,

923.

S3 The Oceanic, 61 Fed. Eep. 338,

349.

34 Sweat V. Boston, etc., R. Co., 156

Mass. 284, 31 N. E. Rep. 296.

35 Haney v. The Steamer Louisiana,

Taney (U. S.) 602, 11 Fed. Cas. No.

6,021, per Taney, C. J. See also The

Alleghany, 2 Biss. (U. S.) 29, 1 Fed.

Cas. No. 205. " There is nothing about

which honest men swear so vaguely

and contradictorily as the times which

mark the progress of an exciting inci-

dent, and the distances, at the par-

ticular moments of such an incident,

between objects that are both of them
in motion; especially on the open sea,

where there are no fixed objects inter-

vening, and at night, when even the

waves cannot be seen. It is often

safer, in such a case, to refer back to

the action which the circumstances of

the moment suggested, in order to de-

termine their character and force, than

to seek to recall by a direct exercise

of memory the precise circumstances

themselves." Sanderson v. The Colum-

bus, 3 Am. L. J. 268, 4 Pa. L. J. Rep.

493, 21 Fed. Cas. No. 12,299, per Kane,

D. J. Estimates of distance on the

water at night are so uncertain that

right conclusions must be the col-

lective result of all the facts, rather

than the rigid reliance upon any one

isolated fact. The Newport News, 83

Fed. Rep. 522, 528. As to unreliabil-

ity of estimates on water in the night,

see The Stephen Morgan, 94 U. S.

599, 601; The Wenona, 19 Wall. (U.

S.) 41, 57; Minnesota Steamship Co.

V. Lehigh Valley Transp. Co., (C. C.

A.) 129 Fed. Rep. 22, 32; The City of

Birmingham, 125 Fed. Rep. 506, 508;

The Triton, (C. C. A.) 118 Fed. Rep.

329, 331; The A. J. Wright, 84 Fed.

Rep. 1002, 1003; The Greenville, 58

Fed. Rep. 805, 808; The Rabboni, 5?
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tances on the water, especially at night, is so notoriously untrust-

worthy that it is " of the least possible importance " even to affect the

credibility of the witnesses.^" In the case of a collision on the Mis-

sissippi river the court said :
" Experience proves that in the naviga-

tion of the Western waters great errors are often made in estimating

distances, more especially at night or in bad weather." ^'

Then, too, estimates of distance on water in the nighttime, in col-

lision cases, are necessarily vague and indefinite, because they are

generally made from recollection afterwards, and not from opinions

formed at the time of the occurrence.^*

Fed. Eep. 948 ; The City of St. Augus-

tine, 52 Fed. Rep. 237, 239; The

Schmidt v. The Reading, 43 Fed. Rep.

398, 399; The Normandie, 43 Fed.

Rep. 151, 154, per Brown, D. J.; The

Ciampa Amelia, 41 Fed. Rep. 57; The

Rebecca Shepherd, 32 Fed. Rep. 927,

per Butler, J. ; The Pennland, 23 Fed.

Rep. 551, 553, per Brown, D. J.; Ken-

nedy v. Steamer Sarmatian, 2 Fed.

Rep. 911, 914, per Waite, C. J.; The

Blue Bonnet, 10 Fed. Rep. 150, 153,

Brown, D. J.; The Steamship Oder,

8 Fed. Rep. 172, 175; Wolf v. The

Schooner Bertie Calkins, 2 Fed. Rep.

793, 806; The Sloop Argus, Olc.

Adm. 304, 1 Fed. Cas. No. 521;

Corks V. The Belle, 6 Fed. Cas. No.

3,231a; Dyer v. National Steam Nav.

Co., 3 Ben. (U. S.) 173, 177, 8

Fed. Cas. No. 4,224 (at p. 206);

Halderman v. Beekwith, 4 McLean (U.

S.) 286, 11 Fed. Cas. No. 5,907; The

Steamer Magnolia, 3 Am. L. Reg. 465,

16 Fed. Cas. No. 8,958 (at p. 481);

Malone v. The Pedro, 16 Fed. Cas. No.

8,995; The Mary C, 1 Hask. (U. S.)

474, 16 Fed. Caa. No. 9,201; The

Northern Indiana, 3 Blatchf. (U. S.)

92, 18 Fed. Cas. No. 10,320; The

Northern Warrior, 1 Hask. (U. S.)

314, 18 Fed. Cas. No. 10,325; The

Steam-tug Senator Mike Norton, 10

Ben. (U. S.) 440, 21 Fed. Cas. No.

12,667, per Choate, D.J. ; Sinnott v. The

Steamboat Dresden, Newb. Adm. 474,

22 Fed. Cas. No. 12,908, per MeCaleb,

D. J.; The Fenham, 6 Moo. P. C. C.

N. S. 501, 508; The Shannon, 1 W.
Rob. 468. "At night, and upon the

water, nothing can be more deceptive

than the distance of one object from

another. Even pilots and others, after

half a lifetime occupied in practical

navigation, know by experience that

impressions and opinions on this sub-

ject are often wide of the truth."

Keys V. Steamboat Ambassador, 1

Bond (U. S.) 237, 14 Fed. Cas. No.

7,747, per Leavitt, D. J.

30 The Steam-Boat Delaware, 6 Fed.

Rep. 195, 199, per Choate, D. J. See

also post, § 475. Compare infra, §

409, text for note 69.

37 Thorp i\ The Defender, 1 Bond

(U. S.) 397, 404, 23 Fed. Cas. No.

14,003 (at p. 1157), per Leavitt, D.

J.

38 Cohen v. The Brig Mary T.

Wilder, Taney (U. S.) 567, 6 Fed. Caa.

No. 2,965. "All that can be done in

such cases is to endeavor to arrive at

the most probable solution of the case

from other circumstances less liable to

great mistake." The Alicia A. Wash-

burn, 19 Fed. Rpp. 788, 790.
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Estimates of distance on the water at night are always untrust-

worthy where there are no precise landmarks with which the witnesses

are familiar to guide them.^° For this reason, where witnesses on

board vessels in collision in the Bast Eiver undertook to state the

distance from the Brooklyn and New York shores at night, estimates

of those who had nothing to depend upon but the lights on shore were

treated as mere conjectures.*" Where the master of a vessel, by means

of lights on shore, estimated that he was distant from shore more than

three miles, but " he had no particular knowledge of the locality, and

nothing to guide him but the naked eye," Dr. Lushington said that

not much reliance was to be placed on an observation so made.*'

However, men who were navigating a steamer upon a river with which

they were familiar could not be supposed to be mistaken as to the

fact that the steamer was running very near the shore, and the court

was compelled to accept their testimony to that fact as true, since a

contrary conclusion would require the court to believe they were com-

mitting deliberate perjury, an alternative always avoided if possible.*^

Those on board a vessel navigating a river in the nighttime might

easily suppose that another vessel was in the middle or far side of the

river, for her relative position would not be easily discovered without

a correct estimate of her distance.*'

In a case where a propeller proceeding slowly up the Hudson river

collided with a steamer going down, the witnesses on the propeller

spoke with certainty as to her position in relation to the west shore,

a line of land almost within their reach, while the opposing witnesses

were on the steamer which was out in the river moving rapidly, and

they judged from the apparent bearing of a high light, distant from

them half a mile or a mile and looked at in the nighttime. In these

circumstances, said District Judge Betts, it would be more probable

that the steamer's witnesses would mistake largely the propeller's dis-

tance from the shore than that the officers and crew of the latter

would err.**

3»The Edwin H. Webster, 18 Fed. 7,747. See also, as to presumption
Rep. 724, 726, per Brown, D. J. that witness is truthful, post, § 1047.

*oThe Edwin H. Webster, 18 Fed. ^3 Lyle v. The Conestoga, 4 Am. L.

Rep. 724, 726. J. 183, 5 Pa. L. J. Rep. 95, 15 Fed.

"The Argo, Swabey 112, 113. Cas. No. 8,6220, per Grier, C. J.

*2 Keys V. Steamboat Ambassador, 1 ** The Santa Glaus, 01c. Adm. 428,

Bond (U. S.) 237, 14 Fed. Cas. No. 21 Fed. Cas, No. 12,327.
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Estimates of the distance between vessels approaching each other in

a dark, hazy, rainy night are particularly unreliable.*^

From some positions an observer is quite likely to overestimate the

distance between two vessels through the effect of perspective.*'

In the night " no eye can measure the distance to a light, or the

hull of a ship of unknown size, so as to discover the difference between

two, four, and six hundred feet." " Estimates of the distance of

lights, especially colored lights, seen across water, are of very little

value to show their real distance.*^

Sometimes there is a fact in a case which appeals to the mind almost

with the force of demonstration, and dispenses with the necessity of

passing upon a material issue presented, from an estimate of the

probabilities of truth, based on evidence that is conflicting and uncer-

tain.*" Thus, conceding for the sake of argument that estimates of

distance from the shore of a river at which a collision took place in

the nighttime were unreliable, the court referred to the highly satis-

factory evidence of the place in the river where railroad iron, thrown

from the deck of a barge capsized in the collision, was found. °"

In one collision case, the circumstances vrere such that the means

of measuring distance between the vessels were afforded with a reason-

able degree of accuracy by the length of time three torchlights were

burning, the time being ascertained by experiment."

§ 405. Estimate of Distances in Battle.— In a report of personal

experiences in the Manchurian campaign which was written by

<6 The Newport News, 83 Fed. Rep. do not think that the estimate even of

622, 524; The Propeller Wenona, 4 nn experienced mariner a3 to the di3-

Ben. (U. S.) 207, 29 Fed. Cas. No. tance at which he sees a light alone

17,410; The Alicia A. Washburn, 19 can be relied upon," said the court, in

Fed. Rep. 788, 790; The James P. a collision case where the ships them-

Donaldson, 10 Fed. Rep. 264, 2G8. selves were concealed from each other

io The John H. Dillon, 30 Fed. Rep. until collision was inevitable. The

285, 286. Monterey, 153 Fed. Rep. 935, 936, per

" The Sunnyside, 1 Brown Adm. Hough, D. J.

227, 242, 23 Fed. Caa. No. 13,620 (at ^o See ante, §§ 7-10.

p. 419), per Emmons, C. J. Bo Kpyg <j. Steamboat Ambassador,

48 The Steamboat Elm City, 6 Ben. 1 Bond (U. S.) 237, 14 Fed. Cas. No.

(U. S.) 58, 8 Fed. Caa. No. 4,414, per 7,747.

Blatehford, J. See niso The OIndya, bi The Golden Grove, 13 Fed. Rep,

(C. C. A.) 144 Fed. Rep, 653, 656. "I 874, 696.
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Capt. L. Z. Soloviev of the Thirty-fourth East Siberian Eifle Eegi-

raent/^ translated for the United States Army War College, and

printed by the War Department for distribution among ofBcers of the

army, he says that deteimination of the range by eyesight, for the

purpose of effective rifle fire, was very difficult in battle, and gave

the Kussian officers much trouble. The use of regulation range

finders was unsatisfactory for lack of time. Firing by volleys to find

the range gave good results when the local conditions were favorable.

He deems it " most important that during peace time frequent exer-

cises should take place in estimating distances by the eye, taking

advantage of each favorable occasion and not treating it as a tedious

formality."

§ 406. Excitement of Observer. — In collision cases in admiralty

courts, it has been observed that there is probably no question in

relation to which an interested or prejudiced witness would be more

likely to have an opinion colored by his wishes than the question of

distance between two vessels at night, because of the difficulty of form-

ing an accurate judgment, particularly in the circumstances of alarm

and excitement which usually precede a collision.'^ In detailing

occurrences of an exciting character, witnesses seldom agree as to

their estimates of distances."* Estimates of distance by witnesses in

times of sudden peril are mere conjectures and of little value.°° " In

times of excitement there is very little reliance to be placed on the

opinion of any one on this subject, and especially is this so when

62 Actual Experiences in War : Bat- shipwreck and under the confused and

tie Action of the Infantry; Imprea- terrified state of mind and memory
sions of a Company Commander, which must have attended such a mis-

July, 1906. chance. The Brig Emily, Olo. Adm.
63 Saunders v. The Hanover, 21 Fed. 132, 8 Fed. Cas. No. 4,453, per Betts,

Cas. No. 12,374 (at p. 532) ,
per Hally- D. J.

burton, D. J. See also The Pilot-Boat ^4 Vanderslice v. The Steam Tow-
Blossom, 01c. Adm. 188, 3 Fed. Cas. boat Superior, 2 Am. L. J. 347, 4 Pa.

No. 1,564, and as to estimates of L. J. Rep. 388, 28 Fed. Cas. No. 16,843,

biased witnesses, infra, § 409. Com- a collision case. Estimate of speed

putations of distance must in the by excited observer, see post, § 438.

nature of things be essentially con- =5 The Favorita, 18 Wall. (U. S.)

jectural and at random when formed 598, 602. See also as to estimates of

in the alarm of actual collision and speed, post, § 438,

FACTS— 25
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the condemnation of a boat may depend upon it." '" Estimate of the

distance of two boats from each other when collision impends is likely

to be nothing more than hasty conjecture— " cannot be relied upon

as determining it as one hundred or three hundred yards," said the

court in one case."''

As to distances from points on shore, at the time of a collision, an

officer of one of the vessels who had no time to study the situation

after coming on deck, and whose mind must have been fully occupied

with other things, could not probably make an estimate of distances

with as much accuracy as could the pilot of the other vessel, who knew

the route, had time for observation before there was any occasion for

excitement, knew the speed his vessel was making, took notice of her

compass, and ordered her courses."*

In the estimates made by the bystanders of the distance at a given

moment between a moving train and one who is in its pathway with

disaster impending, differences of Judgment are probable, and no esti-

mate can be regarded as certain.'"' Witnesses for the plaintiff, who

was struck by an electric car, " in the excitement of the moment

might have misjudged or easily mistaken the distance the car traveled,

or the point at which it stopped," after the accident. Hence, while

they testified that the car traveled one hundred feet before stopping

after the collision, and the defendant's witness and its motorman swore

that it stopped within fifteen feet, this did not necessarily lead to the

positive conclusion that one side or the other had committed perjury.""

In regard to testimony of a plaintiff as to the distance of an electric

car a few rods away by which he was struck, " common experience

teaches every one that an opinion under these circumstances is not

very reliable."
"

60 The Great Republic, 23 Wall. (U. 88 N. Y. App. Div. 9, 84 N. Y. Supp.

S.) 20, 29, per Davis, J. Quoted and 785.

approved in Cadwell v. Bielman, 10 oi Edwards v. Foote, 129 Mich. 121,

Can. Exch. 155, 159. 88 N. W. Rep. 404, per Grant, J.

57 The Relief, 01c. Adm. 104, 20 "An argument is built upon the esti-

Fed. Cas. No. 11,693, per Betts, D. J. mates of witnesses as to the distance

68 The Lakme, 113 Fed. Rep. 772, the car was from the horse when he

775. got on the north track and the dis-

oo Sheehah f. St. Paul, etc., R. Co., tance in which it was possible to have

{C. C. A.) 76 Fed. Rep. 201, 207, per stopped the car after the motorman

Seaman, D. J. saw the horse on that track, and the

00 Beers v. Metropolitan St. R. Co., conclusion is drawn that the car was
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§ 407. Instinct of Self-Preservation Affecting Accuracy of Esti-

mate. — Consideration of the instinct of self-preservation °^ may affect

the weight of testimony to distance. Thus, where the plaintifE was

si ruck by a horse car, and he and the driver differed as to the distance

of the car from the plaintiff when the latter raised his hand to signal

that he was about to cross the track, the court said that in view of " the

usual variance in the estimate of distances when given by different

witnesses," and of the plaintiff's " instinctive desire to avoid injury,"

his estimate of the distance might reasonably be accepted as the more

accurate."

§ 408. Estimates of Distance from EeooUection Alone.— It is

competent for a witness to testify as to the distance between objects,

or the distance from which a given object could be seen, without hav-

ing actually measured or made an estimate of it with his eye. He may
testify from the picture in his recollection. To hold otherwise " would

entail great expense and delay, and in some cases result in a total

defeat of justice." '* Perhaps exact justice could not be done were

such testimony incompetent, where, for instance, it became important

in a collision case to know at what distance the colliding vessels first

discovered each other, and it should appear that no one on board either

of them apprehended the slightfeSt danger at that time, or made any

mental calculation of the distance.

§ 409. Estimates of Biased Witnesses.— Biased witnesses— o£B-

cers and crews of vessels testifying in collision cases, for instance—
are generally expected to underestimate or overestimate distances to

twenty or twenty-five feet distant, and faculty in measuring distances by the

could have been stopped in fifteen feet, eye was not great." Markowitz V.

No witness measured any distance, Metropolitan St. R. Co., 186 Mo. 350,

and no one pretended to speak with 85 S. W. Rep. 351.

precision; under the excitement and "^ See poit, § 554 et seq.

confusion of the occurrences the so- «3 Greenbaum v. Interurban St. R.

called estimates were little, if any, Co., (Suprti. Ct. App. T.) 84 N. Y.

better than guesses. So far as the Supp. 588.

plaintiff's estimate of the distance is «* Illinois Cent. R. Co. v. Swisher, 53

concerned, she showed by her answers, 111. App. 411, 417, per Harker, P. J.

when she was asked as to the distance As to foreshortening of distances in

she could see when elevated on the memory, see supra, § 400,

seat of the open wagon, that her
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accord with the interests they desire to subserve."" "Distances are

matter of conjecture measured by each party too much in accordance

with his inclinations and his interest." "" In a collision case in the

federal District Court one party estimated the distance between the

vessels at three hundred feet, the other party at from twelve hundred

to fifteen hundred feet.*" So in a Pennsylvania case where the dis-

tance from the crest of a hill to the place where a collision with an

electric car occurred was in controversy, " the plaintiff's witnesses fixed

the distance at one hundred and forty feet, and those of the defendant

at sixty feet." "' A vessel's witnesses may indeed depart so far in

their estimate of distance from what it actually was, in the judgment

of the court, that the rest of their testimony is rendered almost value-

less.^"

In cases of collision between a steamer and a sailing vessel, it is

said, " there is always a strong temptation for the steamer's witnesses

to exaggerate the distance at which the sailing vessel was seen, in

Older to show their vigilance." '°

§ 410. Instance of Estimate Constituting Only Scintilla of Evi-

dence.— Upon the question whether a boy who was run over by a

05 The Ciiy of Paris, 9 Wall. (U.S.) 11,509 (at p. 137); The Steamboat

634, 637; Lake Shore Transit Co. v. W. C. Redfield, 4 Ben. (U. S.) 227,

Corrigan, (C. C. A.) 137 Fed. Rep. 29 Fed. Cas. No. 17,305; The Fenham,

484, 486; The Sitka, 132 Fed. Rep. 6 Moo. P. C. C. N. S. 501, 508; The

861, 866; The Dorchester, 121 Fed. Clarence, 1 Spinks 206, 215. See

Rep. 889, 891; Lake Michigan, etc., also ante, § 406, and post, §§ 466,

Transp. Co. v. Union Towing, etc., Co., 471.

(C. C. A.) 112 Fed. Rep. 155, 157; »« The We're Here, Young Adm.

The New York, 109 Fed. Rep. 909, Dec. (N. S.) 138.

910; The Virginia, 49 Fed. Rep. 84; 67 The Asbury Park, 144 Fed. Rep.

The Coe F. Young, 45 Fed. Rep. 506; 653.

The Cambusdoon, 30 Fed. Rep. 704, «8 Cannon v. Pittsburg, etc., Trac-

707; The John H. Dillon, 30 Fed. Rep. tion Co., 194 Pa. St. 159, 44 Atl. Rep.

285; MoFarland v. Selby Smelting, 1089.

etc., Co., 17 Fed. Rep. 253, 256; Mc- oo McWilliams i'. The Vim, 12 Fed.

Williams v. The Vim, 12 Fed. Rep. Rep. 906. Compare suiira, § 40t, text

nil; Dougherty v. The Steamer Fran- for note 36; and post, § 509, text for

conla, 3 Fed. Rep. 397, 401; The Mary notes 12, 13; § 519, text for note 52;

Do.ane, 2 Lowell (U. S.) 428, 16 Fed. § 523, text for note 70.

Cas. No. 9,205; The Quickstep, ? Risa. to The Hercules, 17 Fed. Rep. 606,

(U. S.) 285, 293, 20 Fed, Caa. No. 007, per Lowell, D. J,
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train was within range of the engineer's vision, it became necessary to

place him more than twenty or twenty-five feet in front of the engine

in order to establish the affirmative. A witness testified that the boy

was ahead of the engine from seventy-five to one hundred feet,

" according to his recollection." In the first place, the court said,

the statement was but the opinion of the witness formed upon the

instant, and necessarily of little weight, but under proper conditions

sufficient to support the trial court's action in submitting the issue to

the jury. " However," proceeded the court, " when we look to the

surroundings we find that this witness, at the time he made the

observation of the relative situation of the engine and [the boy] upon

the track, and estimated the distance between them, was at a point

just south of the railroad track, and east from the place of the acci-

dent about twelve hundred feet. The boy was farthest from the

witness, and the locomotive in motion upon the track at a point between

witness and the boy. Looking at the matter from the standpoint

that a jury should, this estimate of the distance between two objects

almost in line with each other, at a distance of a quarter of a mile

from the witness, could not have any value at all in determining

whether the engineer saw the boy; and when we take into considera-

tion, in addition thereto, that the train was in motion and running

almost directly from the witness, we know from common observation

that it would be physically impossible for any man to make a reliable

eptimate of the intervening distance between two objects thus situated.

A statement made by a witness, which the physical conditions con-

demn, cannot be regarded as more than a scintilla of evidence, and

will not support a conclusion upon the issue involved.^^ . . . We
have no hesitancy in saying that the' testimony of this witness did

not tend to establish the proposition that the boy was at a point upon

the track where the engineer, in discharge of his duty, as testified to

by him, would probably have seen him in time to have prevented the

injury." And it was held that the case was improperly submitted to

the jury.'''

§ 411. Mere Argumentative Inference of Distance. — A woman
who while passing from a ferry bridge on to a ferryboat fell down

'1 See generally as to testimony 72 Texas, etc., R. Co. v. Ball, 96 Tex.

overruled by physical facts, ante, 622, 75 S. W. Rep. 4, per Mr. Justice

§ 149 et seq. Brown.
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and was injured did not notice at the time bow much lower the

boat was than the bridge, and when she testified that it was eighteen

or twenty inches she was merely giving her judgment based upon the

severity of her fall. " Her judgment under the circumstances," said

the court, " does not rise to the dignity of evidence upon which a jury

could base a verdict. Her fall was unexpected and instantaneous, and

she was so severely injured according to her evidence that she could

not then have formed any accurate or reliable judgment as to the

distance she fell. We know from observation and experience that she

might have fallen if the discrepancy had been but six iuches, or even

less, and have been just as badly injured." ''

§ 412. Inconsistent Conduet of Witnesses Estimating Distance of

Car. — Elsewhere in this work we have seen that one of the most

effective methods of impairing the weight of testimony is by proving

that the conduet of the witness contemporaneously with the occur-

rences to which he testifies was inconsistent with what would be

reasonably expected if his testimony were true.'* So in a case where

witnesses testified that a person killed by a street car followed them

in crossing at a distance which gave him ample time to cross safely,

the court concluded that the witnesses were mistaken, largely for the

reason that they deemed themselves in danger, and exerted themselves

vehemently to hustle their teams across, although they had the advan-

tage over the deceased, the one of about sixty feet, and the other of

about thirty.'^

§ 413. Distance Ascertained by Computation from Data in Evi-

dence.— In collision cases, it sometimes happens that the evidence

furnishes data enabling the court to determine satisfactorily the dis-

tance apart of the vessels at a specified time.'" Thus in the case of a

L bel filed by a bark against the stenmship Saale, District Judge Brown

wrestled with the question of distance as follows :
" The distance of

the vessels apart when the bark was first sighted, and the time that

elapsed between then and the collision, are of the greatest importance.

73 Race V. Union Ferry Co., 138 N. R., etc., Co., 110 Wis. 153, 85 N. W.
y. 844, 646, 34 N. E. Rep. 280. Rep. 663.

'*See post, § 1139. to gee supra, § 401, and see as to

'6 Watermolen v. Fox River Electric ascertainment of speed post, § 464.
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The counsel for the claimant assumes a distance of eight hundred and

forty-six feet only> as the average of all the estimates; but neither that

method, nor its result, can be admitted as correct in this case, because

i| ie wholly incompatible lyith more definite testimony \^hieh proves

a much greater distance. The tiipQ assumed by th^ claimant's counsel

is one minute ; the master called the time a minute or a minute and a

half. The engineer's testimony to thirty or forty revolutions back-

ward before collision, and the lapse of ten seconds before the engine

began to move backward, does not admit of less than a minute's

i.nterval ; and the change of one and three-quarters points to starboard

while reversing would require at least that time. Taking, therefore,

one minute as the least admissible interval, and fifty seconds as the

time of actual reversal of the engine before collision, it is evident that

the Saale, while diminishing her speed from fifteen knots to nine or

ten, as the master states, could not have gone a less distance than that

given by the average speed of twelve and one-half knots during the

interval of fifty seconds, and that would be 1,020 feet. Adding 350

feet for the ten seconds before reversal, would make 1,270 feet as

the distance of the Saale from the point of collision when the bark

was first seen. The bark, during the same interval, would change

about two points. When first seen, she would therefore be heading

about north-northwest, and at her given speed she must have advanced

upon her course, swinging to north one-half east, about 350 feet-

On tracing diagrams of tliese positions, the bark will be found to be

about 1,350 feet from the steamer when first seen, and bearing one

and a half points on the steamer's starboard bow. These results

accord so well with the officers' estimates of the distance apart, and

with the testimony of the boatswain as to the bark's bearing (who

was in the best possible position to observe accurately, viz., from the

steamer's rail), that I can have no doubt of their proximate corrects

ness." " But it has been said that " mathematical calculations seldom

form a solid basis for judgment in collision cases. The factors which

enter into them are generally uncertain quantities, susceptible of sg

much elasticity that the resultant is apt to be fallacious." "

77 The Saale, 59 Fed. Rep. 716. also post, §§ 521, 523, text for note

78 The Royal, (C. C. A.) 54 Fed. 79.

Rep. 204, 206, per Wallace, C, J. See
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§ 414. Estimates of Distance Ascertainable by Measurement. —
Where the distance in question is short, fixed, and unchangeable, and

can be readily measured by any party interested in establishing it,

and the party, instead of doing that, introduces witnesses who testify

to mere estimates, the evidence will be regarded as worthless.''"

§ 415. Estimates Must Yield to Measurements. — " The testi-

mony of even disinterested and unimpeached witnesses on the sub-

jects of measurements, distances, dates, and the like, which is based

m.erely on memory, estimate, or casual observation, must yield to that

which is based on actual measurement or reference to definite data." ""

Said a federal judge in charging a jury :
" You will take care to

discriminate, in the measurements of levels and distances, between

those witnesses who have made casual observations with the naked eye,

and those who have made them with mathematical instruments that

cannot deceive." '^

In an action against a town to recover for injuries sustained by

reason of an alleged defective bridge, the plaintiff obtained a verdict

upon his contention that the bridge had sagged at one end so that it

was several inches lower there than at the other end, based on the

estimates of witnesses. On appeal, the court said :
" The highway

commissioner made a measurement, and testified that at the north

end there was an incline to the east of one inch. There is nothing

in the record to impeach this actual measurement, and it must stand

as true. The practice of permitting juries to base their verdicts upon

guesses or estimates of distances or conditions which are susceptible

of actual measurement is to be condemned." A new trial was

ordered.*''

In another case it was held that the trial court erred in refusing

the following request to charge the jury :
" And I further charge you

that, in determining where the clear preponderance of the credible

evidence is, you are not to ignore or disregard the direct, positive

evidence of witnesses who made measurements as to certain facts in

"> Rothchild v. Central R. Co., 163 si Good v. Dodge 10 Fed. Gas. No.

Pa. St. 49, 29 Atl. Rep. 702. See also 5531, per McCandless, D. J.

Ryan v. Manhattnn R. Co., 121 N. Y. S2 Perkins v. Delaware Tp., 113

126, 135, 23 N. E. Rep. 1131. Mich. 377, 71 N. W. Rep. 643, per

eoBiisse v. State, (Wis.) 108 N. W. Grant, J. See Ryan r. Manhattan R.

Rep. 64, per Dodge, J. Co., 121 N. Y. 126, 23 N. E. Rep. 1131.
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dispute in this case, and, so disregarding such evidence, find the fact

tc be in accordance with the testimony of witnesses who, without

making such measurements, merely estimate or give their judgment

of the same; as the testimony of witnesses who have measured dis-

tances and made memoranda of such measurements at the time of

taking, if otherwise credible, is of greater weight than the evidence

of witnesses who merely give their recollection based upon estimates

of such distances." '^

Whenever a party seeks to establish distances or spaces between

objects at a given time, by his testimony to measurements made sub-

sequently under possibly changed conditions, the court will put more

faith in his testimony if his measurements are made in the presence

and with the knowledge of the adverse party.'*

§ 416. Estimates Overcome by Physical Facts.— Where a man
who had been standing between two street railway tracks, being

warned that cars were approaching from both directions, stepped on

one track and was struck by a car, all estimates of distance by wit-

nesses of the accident must yield to the testimony of credible witnesses

on one of the cars that they saw the man struck by the other car before

their car reached the place of the accident.*' The witnesses could not

be mistaken on that point, and imputing perjury to them, instead of

discrediting the estimates of distance, would violate a familiar rule.'"

§ 417. Witness Ignorant of Units of Measurement.— When it

is found that a witness estimating a distance of half a mile or so

makes ten feet in a rod and fifty rods in an eighth of a mile, the

circumstance is likely to excite attention.*'' In a case in the Supreme

Court of Nova Scotia where a locomotive fireman testified that he

eonmienced to blow the whistle " eighty rods below a crossing, and

continued up to the crossing," Chief Justice McDonald said :
" On

cross-examination, however, it appears that the evidence of this wit-

ness on the point in question is worthless, as he did not know what

83Koepke v. Milwaukee, 112 Wis. 8 b Jordan v. St. Louis Transit Co.,

475, 88 N. W. Rep. 238. (Mo. 1907) 101 S. W. Rep. 11.

81 Goldsmith v. London, 11 Ont. 26, se See post, §§ 1048, 1049.

31. 87 The Schooner Alaska, 7 Ben. (U.

S.) 183, 1 Fed. Cas. No. 130.
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space a rod covered— how many yards or feet." °* In the author's

opinion, judicial conclusions like the one in this case are entirely

erroneous.*' Cannot a person estimate gallons, or a gallon measure,

by his eye Just as accurately without knowing how many cubic inches

constitute a gallon, as he can if he does know? It is quite probable

that a vast number of grocers and others in the habit of using such

measures, and peculiarly qualified to make an accurate estimate of

quantities by gallons, do not know how many cubic inches there are

in a gallon. There is no reason for excepting linear measurements—
estimates of distance— from the same considerations. Almost as

well might a witness be declared incompetent to testify that he was

eating bread, unless he can give a recipe for making it. In a case in

Wisconsin, Judge Orton said :
" It does not follow that a witness may

not be able to form a reasonably intelligent opinion of the distance or

space of a mile if he cannot readily know or tell how many feet or

rods there are in a mile. He may be able to form an opinion of what

is a foot in length, height, or depth, or of what is a rod or a mile. A
knowledge of these main spaces is acquired by observation and prac-

tical test, while their minute subdivisions depend much upon the

tables to be learned and remembered." "'

§ 418. Distance of Steamer's Masthead Light.— In a collision

case, Lord Romjlly, M. R„ speaking for the Frivy Council, said that

estimates of " the distance at which the masthead light of a steamer

is ofE when first observed, unless quite close, must be mere conjecture.

Except the brightness of the light, the only indication is the angle

above the horizon at which the light is seen, and a more distant light

might present the same angle as a nearer light if the elevation of the

distant light were greater ; and if the more distant light were in fact

brighter than the nearer one, it might present the same appearance

of distance. The only other criterion of distance is the time which

elapsed before the collision took place; this is also necessarily vague

from the imperfection of the recollection of men under such circum-

stances, when anxiety of mind and the rapidity of events crowded into

a short space of time have a natural tendency on recollection to make

the time seem longer than it really was." "

88 Robertson v. The Halifax Coal »» Ward v. Chicago, etc., R. Co., 86

Co., 20 Nova Scotia 517, 525. Wis. 601, 608, 55 N. W. Rep. 771, 773.

80 See also post, § 468. 'i Great Ship Co. v. Sharpies, 3 Moo.
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§ 419. Testimony as to Bearing of Vessel More Reliable than as

to Distance.— There is much less liability to mistake in the estimate

of a vessel's oflBcers as to the bearing of another vessel off their bow

than as to the number of feet betweeji the vessels ; hence if their esti-

mate of the distance is altogether inconsistent, under the facts of the

case, with their statement of the bearing, the latter must control."^

P. C. C. N. S. 31, 43. See generally 02 The Helen Keller, 50 Fed. Rep.

as to estimates of short periods of 142, 143. See generally as to judg-

time, post, § 863. ment of bearing of vessels, post, chap.

XI.
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443. X'eglect to Call Operatives as Witnesses to Speed.

444. Opinions of Passengers on Railroad Trains.

445. Opinions of Passengers on Electric Cars.

446. Opinions of Passengers on Vessels.

447. Prepossession of Passengers or Others.

44S. Estimates of Speed Opposed to Physical Facts.

449. Speed of Trains or Cars Inferred from ElTects of Collision.

4.n0. Speed of Vessels Inferred from Effects of Collision.

4.t1. Speed of .\utomobile Inferred from Eflfeet of Collision.

45-2. Speed of Wngon Inferred from Effect of Collision.

453. Inference of Speed from Distance Run after Accident

454. Other Circumstantial Evidence of Speed of Train.

455. Inference of Speed of Derailed Cars.

456. Speed Inferred from Shock of Collision between Cars.

457. Estimate of Speed from Rebound of Colliding Cars.
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§ 458. Speed of Running Cars Estimated by Noise.

459. Speed of Passing Horse and Wagon Estimated by Noise.

460. Estimate of Speed by Noise of Collision.

461. Train or Vessel Behind Time.

462. Vessels Racing.

463. Horse and Wagon Behind Time.

464. Speed Proved by Time and Distance.

465. Testimony to Speed in Relative Terms.

466. Testimony in Relative Terms by Biased Witnesses.

467. Testimony in Relative Terms Overcome by Physical Facts.

468. Witness Ignorant of Length of Units of Measurement.

469. Expert Testimony to Distance Required for Stopping Car.

470. Number of Witnesses.

471. Bias of Witnesses.

472. Inconsistent Conduct of Witness.

473. Presumption Against Perjury of Witnesses.

474. Failure to Contradict Testimony.

475. Effect of Mistake of Witness in Estimating Speed.

476. Construction of Testimony to Speed.

477. Testimony to Speed of Bicycle.

478. Speed of Automobiles.

479. Ascertainment of Vessel's Speed with and without Landmarks.

480. Speed of Vessels Estimated from Revolutions of Engines.

481. Effect of Reversal of Engines upon Speed of Steamers.

482. Circumstances Reducing Vessel's Speed.

483. Inference of Vessel's Speed from Orders Given.

484. Entries or Absence of Entries in Vessel's Log.

485. Speed of Ocean Liners in Fog.

486. Practice in Navigating Mississippi River in Fog.

§ 420. Estimates of Speed Are Mere Opinions. — All statements

concerning the speed of a train or other object, except where the

witness observed the time actually occupied in traversing a known

space, are necessarily expressions of opinion ^ and therefore subject to

the infirmities that attach to all opinion evidence.^ " In one of the

reported cases from Ontario the learned judge trying the case said

that the rate of speed had been proved before him as being from four

to twenty-five miles per hour. The remark is satirically made in

criticism of the unreliability of such testimony." '

1 Borneman v. Chicago, etc., R. Co., 9 S. W. Rep. 573, and see supra, §

(S. Dak. 1905) 104 N. W. Rep. 208, per 397.

Haney, J. See also Williams v. 2 gee generally post, chap. XXVI.
Kansas City, etc., R. Co., 96 Mo, 275, a Tanguay v. Grand Trunk R. Co.,
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Although a witness states that his opinion as to the Speed of a train

is " simply guesswork," his testimony is admissible if it appears to be

based on competent experience.* Since all testimony to speed in num-
ber of miles per hour is only an opinion or estimate, it is not a matter

of consequence that a witness qualifies such testimony by saying "I
suppose." ^

§ 421. Estimates of Speed Necessarily Inexact.— " In estimating

time, distance;, and rapid motion, the mass of men are inexpert," said

Chief Justice Doe of New Hampshire." Obseryers are competent wit-

nesses, but few are able to say with even tolerable accuracy the rate

of speed at which a train, at any given moment, is moving.' " Even
men who are accustomed to traveling and the movements of trains are

liable to err in regard to speed." * " The estimate of a witness,

especially of a honexpett, of the rate of speed of a moving railway

train, is very unsatisfactory proof, and should be received \^ith great

caution," said Judge Lyon of Wisconsin. " If the res geslce renders

it impossible, or even highly improbable, that the estimate can be or is

correct, it should be rejected." ^ The speed of heavy trains is apt to

be overestimated by common observers.^"

Any one who has ever tried to board a moving electric cat will

readily understand how easy it is to underestimate, before the act, the

rate of speed which is found to exist after the attempt is made;^'^

There is a " difficulty to the inexperienced of making a correct esti-

mate of a vessel's speed under ordinary circumstances." ^^

20 Quebec Super. Ct. 90, 100, per (N. Y.) 350, 82 N. Y. Supp. 254, per

White, J. (speed of railroad train). Herrick, J. See infra, § 441.

i Louisville, etc., H. Co. v. Orr, l2l » Hoppe v. Chicago, etc., fe. Co., 61

Ala. 489, 26 So. Rep. 35. Wis. 357, 365, 21 N. W. Rep. 227. K
B Hooper v. United Traction Co., IT is not conclusive even if uhcdntrft'

Pa. Super. Ct. 638. dieted. See ante, § 120.

6 Huntress v. Boston, etc., R. Co., lo Grand Rapids, etc., R. Co. v.

66 N. H. 185, 34 Atl. Rep. 154. As Huntley, 38 Mich. 537, 540, per Camp-

to estimates of distance, see supra, § bell, C. J.

397. 11 Schmidt V. North Jefsey St. R.

7 Hunter v. Cooperstown, etc., R. Co., 66 N. J. L. 424, 49 Atl. Rep. 438,

Co., 112 N. Y. 371, 381, 19 N. E. Rep. peV Collins, J.

820, per Danforth, J., dissenting. " The Alaska, 33 Fed. Rep. 107,

» JoliiiBon «. New York Cent., etc., 110, per Wallace, C. J. See also The

R, Co., (Bupfn, Ct. Spec. T,) 40 Misc. Nyinphtea, 84 Fed. Rep. 711, 713.
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In determining a question of speed from all the facts and circum-

stances, as well as the estimates of witnesses, a conclusion in favor of

a party which is consistent with the estimates least favorable to his

contention would probably be the most satisfactory."

§ 422. Estimates of Speed Compared with Estimates of Distance.

— In a case in Quebec where a dozen witnesses for the plaintiff testi-

fied in substantial agreement to the rate of speed of a train, as esti-

mated by them, bat differed all the way from ten to one hundred feet

a? to the distance within which the train stopped after the accident,

the court said :
" These difEerences, in a matter which could be more

positively ascertained, tend to weaken the force of their evidence as to

a fact which could not be more positively ascertained." "

§ 423. Memory of Speed. — As witnesses cannot be depended on

for accurate recollection of distances,^ ^ so witnesses testifying after

great lapse of time may very well be mistaken as to the speed of a train

on a particular occasion.^'" Speaking of estimates of the speed of a tug

and tow, Chief Justice Waite said :
" The Judgment of witnesses in

such matters, formed long after the event, and not based upon any-

thing which specially attracted attention at the time, is rarely to be

depended upon. It is always safer to look at the facts as they are

known to have occurred and judge from them." "

§ 424. Presumption of Continuance or Increase of Speed,— There

is some little presumption that the speed of a railroad train, when once

shown, continues to be the same for a short distance at least, until a

change of speed appears from the testimony.^* It is a fair presump-

tion to make against the company, since the latter is generally able to

show, by those who were running the train, a change of speed if any in

" See supra, end of § 397. i^ The W. E. Gkdwish, 17 Blatchf.

"Tanguay v. Grand Trunk R. Co., (U. S.) 77, 29 Fed. Gas. No. 17,355.

20 Quebec Super. Ct. 90, 101, per See also The Steamboat New-Jersey,

White, J. 01c. Adm. 415, 18 Fed. Gas. No.
15 See supra, § 397. 10,161.

1" Chrystal v. Troy, etc., R. Go., 105 is See generally as to presumptions

N. Y. 164, 170, 11 N. E. Rep. 380. of continuance post, § 546.

See also post, § 785 et seq.
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fact took place.^^ A heavy train coasting unchecked on a long down

grade may be expected to attain a high rate of speed.^"

Testimony to speed of a train a mile and a half before it reached

the place of an accident was held to be competent in connection with

other testimony that the speed had not been checked at the time of the

accident.^^

§ 425. Speed of Objects Directly Approaching Observer. — " The

car approaching him, it was impossible for him to judge accurately

as to what speed it was traveling," said the court in a case where a

man was struck by an electric street ear running at an unlawful rate

of speed.^^ It is not unlikely that a reasonably careful person about

to cross an electric railway track, in the nighttime would fail to detect

the fact that an approaching car was running at the rate of twenty-

five or thirty miles an hour.^*

Persons approaching a railroad crossing and very near to it are

prone to underestimate the speed of a train rushing toward the cross-

ing, and in plain view, and thus lose their lives by attempting to

cross in front of it.^* It is because a person cannot at a glance observe

that the speed of a locomotive approaching him is unusually rapid,

that he is sometimes absolved from blame, if he believes, in a situation

of instant danger, that he can cross the track before the locomotive

roaches him.-^ Testimony that " a person standing upon a railroad

track cannot tell with any accuracy the speed of a train coming

19 Savannah, etc., E. Co. v. Flan- 154. See also Niemyer v. Washington

nagan, 82 Ga. 579, 588, 9 S. E. Rep. Water Power Co., (Wash. 1906) 88

471. Pae. Rep. 103.

20 Chicago, etc., R. Co. i\ Sporer, 69 2* Gangawer v. Philadelphia, etc., R.

Neb. 8, 94 N. W. Rep. 991. Co., 168 Pa. St. 265, 32 Atl. Rep. 21.

21 Louisville, etc., R. Co. v. Jones, See also llissouri Pae. R. Co. v. Chick,

108 Tnd. 551, 9 N. E. Rep. 476. 6 Kan. App. 481, 50 Pae. Rep. 605;

22 Ashley !'. Kanawha Valley Trac- M.aysville, etc., R. Co. v. McCabe, (Ky.

tion Co., (W. Va. 1906) 55 S. E. Rep. 1907) 100 S. W. Rep. 219; Stotler v.

1016, per Sanders, J. See also infra, Chicago, etc., R. Co., 200 Mo. 107, 98

§ 448. Transverse view would make S. W. Rep. 509, 514; Huntress v. Bos-

a difference, see infra, § 434. Speed ton, etc., R. Co., 66 N. H. 185, 34

of vessel approaching or receding, see Atl. Rep. 154, quoted post, § 558.

infra, § 435. See also infra, S§ 434, 440, 448.

23 Brosee v. Los Angeles Traction 25 See Voliii r. Milwaukee, etc., R.

Co., (Cal. 1909) 85 Pae. Rep. 152, Co., 82 Wis, 1, 51 N, W, Rep. 1084,
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toward him on a straight track " is admissible, if the witness acquired

his knowledge of the fact from actual experience and observation. ""

Testimony of a witness that a train by which he was injured was

running very fast is not inconsistent with a finding that he did not

acquire this knowledge by his first observation of the approaching

train.""

We have seen that an observer of approaching dark objects or of

headlights, in the nighttime, sometimes fails to detect the fact that

they are in motion."'

§ 426. Weight of Experiments as Evidence.— Extremely cogent

evidence that the derailment of an electric car on a curve was not

caused by excessive speed was obtained by running similar cars around

the same curve at their extreme speed capacity, the experiments

being fairly conducted by experts and the cars remaining on the

track.""

§ 427. Estimates by Nonexperts in General. — It is said that

' any man of average intelligence who sees a moving ear or a moving

vehicle of any kind is competent in law to form and express an opin-

ion as to its speed ; and the opinion is competent evidence." '" In

practice such a witness rarely fails to qualify to the satisfaction of the

court. As in all other cases of opinion evidence,'^ testimony to speed

by a person with an educated judgment upon that matter would

probably be more satisfactory than the testimony of one having little

experience.^-

§ 428. Nonexperts May Estimate Speed of Eailroad Trains.—
Testimony of nonexperts to their opinion of speed of moving railroad

trains is admissible evidence.^^ Such an opinion no more involves a

26 Gulf, etc., R. Co. V. Duvall, 12 so Metropolitan R. Co. v. Bliek, 22

Tex. Civ. App. 348, 35 S. W. Rep. 699. App. Cas. (D. C.) 194, 213, per Mor-
27 Missouri ±"30. R. Co. v. Chick, 6 ria, J.

Kan. App. 481, 50 Pac. Rep. 605. si See post, § 1244.

28 See ante, §§ 352, 356. See also 32 Chicago, etc., R. Co. v. Clark, 26

infra, § 440. Neb. 645, 42 N. W. Rep. 703, per

29 Cheetham v. Union R. Co., 26 R. Reese, C. J. See also Cowley v. Clii-

I. 279, 58 Atl. Rep. 881. See generally cago, etc., R. Co., 87 111. App. 123,

as to value of experiments as evidence, 126; and see infra, § 441.

post, § 1209. Inference of speed of 33 Louisville, etc., R. Co. v. Stewart,

derailed ears, see infra, § 455. 128 Ala. 313, 29 So. Rep. 562; High-

FACTS— 86
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question of science than does an opinion concerning the speed of a

horse.^* " If such witnesses are not competent, then it would be

almost impossible to secure any evidence with reference to the rate of

speed of a train from other witnesses than the employees of the com-

pany operating such train." ^^

In a leading case on this point, where it was held that the trial judge

pi'operly allowed persons not shown to be experts to testify to the rate

of speed of a railroad train at the time of an accident. Chief Justice

Cooley said :
" Each of these persons stood at the time upon the

ground or the platform near the place of the accident and saw the

train pass. Two of them had been a good deal accustomed to railroad

traveling; the others were not shown to have had any special oppor-

tunity to judge of the speed of passing trains beyond that possessed

by people generally. The point to which the attention of the witnesses

was directed was the speed of a passing object. The motion of the

train was to be compared to the motion of any other moving thing,

with a view to obtaining the judgment of the witness as to its velocity.

land Ave., etc., R. Co. v. Sampson, 112

Ala. 425, 20 So. Rep. 566; Alabama

G. S. R. Co. V. Hall, 105 Ala. 599, 17

So. Rep. 176; Atlanta, etc., R. Co.

V. Wyly, 65 Ga. 120; Chicago, etc., R.

Co. V. Gunderson, 174 111. 495, 51 N.

E. Rep. 708; Louisville, etc., R. Co.

V. Jones, 108 Ind. 551, 9 N. E. Rep.

476; Louisville, etc., R. Co. v. Ramsey,

3 Ky. L. Rep. 385; Line )'. Grand

Rapids, etc., R. Co., (Mich. 1906) 106

N. W. Rep. 719; Guggenheim v. Lake

Shore, etc., R. Co., 66 Mich. 150, 33

N. W. Rep. 161; Stotler v. Chicago,

etc., R. Co., 200 Mo. 107, 98 S. W.

Rep. 509, 513; Walsh v. Missouri Pae.

R. Co., 102 Mo. 582, 14 S. W. Rep.

873, 15 S. W. Rep. 757; Williams v.

Kansas City, etc., R. Co., 96 Mo. 275,

9 S. W. Rep. 573; Chicago, etc., R.

Co. V. Clark, 26 Neb. 645, 42 N. W.

Rep. 703; Nutter r. Boston, etc., R.

Co., 60 N. H. 483, 485; Hunter v.

Cooperstown, etc., R. Co., 112 N. V.

371, 19 N. E. Rep. 820; Salter v.

Utica, etc., R. Co., 59 N. Y. 631;

Flanagan v. New York Cent., etc., R.

Co., 70 N. Y. App. Div. 505, 75 N. Y.

Supp. 225 ; Hiekey v. New York Cent.,

etc., R. Co., 8 N. Y. App. Div. 123, 40

N. Y. Supp. 484 ; Waldele v. New York

Ceiit., etc., R. Co., 4 N. Y. App. Div.

549, 38 N. Y. Supp. 1009; Scully v.

New York, etc., R. Co., 80 Hun (N.

Y.) 197, 30 N. Y. Supp. 61 (opinion

by Mayham, P. J.; compare his opin-

ion in Francisco v. Troy, etc., R. Co..

78 Hun (N. Y.) 13, 29 N. Y. Riipp.

247); Borneman r. Chicago, etc., R.

Co., (S. Dak. 1905) 104 N. W. Rep.

208; Baltimore, etc., R. Co. v. Stoltz,

9 Ohio Cir. Dec. 638, 18 Ohio Cir. Ct.

93; Ward ('. Chicago, etc., R. Co., 85

Wis. 601, 608, 55 N. W. Rep. 771.

34 Walsh !>. Missouri Pac. R. Co.,

102 Mo. 582, 14 S. W. Rep. 873, 15

S. W. Rep. 157, per Black, J.

36 Gregory r. Wabash R. Co., 126

Iowa 230, 101 N. W. Rep. 761, per

McClain, J.
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No question of science was involved, beydnd whai would have been,

had the passing object been a man or a horse. It was not, therefore, a

question for experts. Any intelligent man who had been accustomed

to observe moving objects would be able to express an opinion of some

value upon it, the first time he ever saw a train in motion. The opin-

ion might not be so accurate and reliable as that of one who had been

accustomed to observe, with timepiece in hand, the motion of an

object of such size and momentum; but this would only go to the

weight of the testimony, and not to its admissibility. Any man
possessing a knowledge of time and of distances would be competent

to express an opinion upon the subject." ^°

A man of ordinary intelligence who has frequently ridden on trains

and timed them,''' or has lived for years along the line of a railroad

and observed passing trains '* and the speed at which others said they

were running,*^ is competent to testify to the speed of a train. Cer-

tainly there is no objection to taking the opinion of a witness familiar

with the locality and accustomed to observe the passing trains, where

the facts upon which his opinion is based are fully stated.*"

§ 429. Nonexperts May Estimate Speed of Electric Cars.— The

law recognizes a very broad and liberal rule in the reception of opinion

evidence of nonexperts as to the rate of speed cars may be traveling.*"-

" A man of ordinary experience in walking or riding about a city,

observing the movement of other objects with a knowledge of time

3« Detroit, etc., R. Co. v. Van Stein- per Garoutte, J. ^Nonexperts may tes-

burg, 17 Mich. 99, 104. tify to speed of an electric car.

s' Northrup v. New York, etc., E. Metropolitan R. Co. v. Blick, 22 App.

Co., 37 Hun (N. Y.) 295. Compare Cas. (D. C.) 194,213; Eckington, etc.,

mfra, § 444. R. Co. v. Hunter, 6 App. Cas. (D. C.)

88 Pence v. Chicago, etc., R. Co., 79 287, 308 ; United Railways, etc., Co. v.

Iowa 389, 44 N. W. Rep. 686 ; Nutter Seymour, 92 Md. 425, 48 Atl. Rep.

V. Boston, etc., R. Co., 60 N. H. 483; 850; Sluder v. St. Louis Transit Co.,

McVey v. Chesapeake, etc., R. Co., 46 189 Mo. 107, 144, 88 S. W. Rep. 648,

W. Va. Ill, 32 S. E. Rep. 1012. 656; Omaha St. R. Co. v. Larson,

88 Thomas v. Chicago, etc., R. Co., (Neb. 1903) 97 N. W. Rep. 824;

86 Mich. 496, 49 N. W. Rep. 547. Penny v. Rochester R. Co., 7 N. Y.
lo Union Pac. R. Co. v. Ruzicka, 65 App. Div. 595, 40 N. Y. Supp. 172,

Neb. 621, 91 N. W. Rep. 543. 177; Robinson v. Louisville R. Co.,

"Johnseni;. Oakland, etc., Electric (C. C. A.) 112 Fed. Rep. 484. See

R. Co., 127 Cal. 608, 60 Pac. Rep. 170, also Hanheide v. St. Louis Transit Co.,
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and distance, would be capable, the first time he saw an electric car,

of forming a judgment of its speed in passing." " Common observa-

tion is such that, comparatively speaking, it is not difBeult for wit-

nesses who have seen street cars in motion to conclude whether a

trolley car is running fast or slow, although the difiBculty would be

much greater in stating the rate of speed it is making.*' " I think

this car was going twice as fast as I walked when I walked a mile in

fifteen minutes," said a witness who had been a messenger boy in a

city, with experience which that service gave him. " His evidence

might not be as satisfactory as that of a person who had been accus-

tomed to time the speed of cars," said the court, " but this would not

render his evidence inadmissible." ** A person living and doing busi-

ness on the street upon which electric cars run is competent to esti-

mate their speed.*'^ A passenger on a trolley car who testified that

he had many times ridden on a car, and timed it in order to see how

fast it was going, was qualified to give an estimate of the speed of the

car.*" The weight of a woman's estimate of the speed of an electric

car when she saw it would be materially affected by absence of evi-

dence of her qualifications for giving an opinion.*'

The nonexpert witness should not be entirely destitute of ex-

perience.**

§ 430. Nonexpert's Testimony to Speed of Hand Car. — While a

nonexpert may give his opinion as to the speed of a hand car,*" suffi-

104 Mo. App. 323, 78 S. W. Eep. 820; ^o Kitay v. Brooklyn, etc., R. Co.,

Coffey V. Omaha, etc., St. R. Co., (Neb. 23 N. Y. App. Div. 228, 48 N. Y.

1907) 112 N. W. Rep. 589. Supp. 982.

42 Penny v. Rochester R. Co., 7 N. i^ White v. St. Louis, etc., R. Co.,

Y. App. Div. 595, 40 N. Y. Supp. 172, (Mo. 1907) 101 S. W. Rep. 14. See

per Green, J. also the last case cited in note 32,

43 Ehrmann v. Nassau Electric R. supra.

Co., 23 N. Y. App. Div. 21, 48 N. Y. is See Mertz v. Detroit Electric R.

Supp. 379. Co., 125 Mich. 11, 83 N. W. Rep. 1036;
44 Penny v. Rochester R. Co., 7 N. Y. Stotler v. Chicago, etc., R. Co., 200

App. Div. 595, 40 N. Y. Supp. 172, Mo. 107, 98 S. W. Rep. 509; Francisco

per Green, J. Estimates of speed in v. Troy, etc., R. Co., 78 Hun (N. Y.)

relative terms, see infra, §§ 465-467. 13, 29 N. Y. Supp. 247. See also

4D Hall )'. St. Louis, etc., R. Co., supra. § 428.

(Mo. App. 1907) 101 S. W. Rop. 1137. 4o Kansas City, etc., R. Co. v.

Sop also Coffey V. Omaha, etc., St. R. rroikor, 95 Ala. 412, 11 So. Rep.

Co., (Neb. 1907) 112 N. W. Rep. 589. 2(i2.
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cient experience to give an opinion as to its rate of speed was not shown

by a witness who stated merely that he had observed bodies in motion a

good many times and had seen horses trot and run.'"

§ 431. Nonexperts May Estimate Speed of Horse Cars.— A wit-

ness who has driven horses and has some knowledge of the speed of

wagons may be permitted to give his judgment as to the speed of a

horse car as observed by him. " There can be no disqualifying dif-

ference in the exercise of judgment as applied to the two classes of

vehicles or conveyances, and experience in the speed of the one neces-

sarily involves some judgment as to the speed of the other." ^'

§ 432. Nonexperts May Estimate Speed of Automobile. — Bx-

p]'essly adopting the rule laid down by Judge Cooley that " any man
possessing a knowledge of time and of distances" is competent to

express an opinion as to the speed of a moving railroad train/^ it was

held that a woman, who testified that she had witnessed horseraces,

and on several occasions liad timed express trains running through

the town where she resided, was competent to state as a witness that

she had never seen anything go so fast on the public highway as the

defendant's automobile, and that she should judge it was going " at

the rate of forty or fifty miles an hour as the express goes through

town." "

§ 433. Opportunity for Observation in General. — The weight of

ti witness's estimate of speed depends upon his capacity, his expe-

rience, and more particularly his opportunity for observation at the

lime.'*''

toMott V. Detroit, etc., R. Co., 120 necessary that her opinion concerning

Mich. 127, 79 N. W. Rep. 3. the speed of the automobile should be

61 Garduhn v. Union R. Co., 50 N. authenticated by proof that she had
Y. App. Div. 602, 64 N. Y. Supp. 210, previously observed the speed of mov-
per Hirschberg, J. ing objects, that proof was furnished.

OS Detroit, etc., R. Co. v. Van Stein- The weight of her opinion was a ques-

Jurg, 17 Mich. 104, quoted supra, § tion wholly for the jury." See also

428. infra, §§451, 478.

"Porter v. Buckley, (C. C. A.) 147 54 Eckington, etc., R. Co. v. Hunter,

l<'ed. Rep. 140, where Lanning, D. J., 6 App. Cas. (D. C.) 287, 308.

aaid : " It thus appears that if it was
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§ 434. Opportunity for Observing Speed of Trains or Cars. — It

is conceded that a witness need not be an expert in order to be per-

mitted to give his opinion of the rapidity of motion of familiar objects

like railway trains and street cars, but he must be shown to have had,

and to have availed himself of, an opportunity for observation in the

case in haad.^' But it would not be essential to the competency of a

witness that he should have made a mental estimate of the speed at

the time of observation.^" One who gets but a glance at a car or train

approaching him nearly head on " is not at all well situated to observe

accurately the speed." " A party should not be permitted to testify

to the speed of a train he did not see, which struck him in the back,

basing his opinion upon his estimate of the distance he was hurled by

the train, for it is all a mere guess.^' Where a plaintiff testified merely

that an electric car which collided with his car and threw him to the

ground was running at " not less than fifteen miles an hour," the court

said : "A mere guess or conjecture respecting the rate of speed was not

sufficient to establish it, and this was all his testimony in regard to it

amounted to." ^^ A witness who did not see or hear a car until the

moment of its collision with a person or vehicle on the track should

not be allowed to give his opinion as to its speed."'" Where the brake

was thrown ofE from switched cars in order to give them more speed

on a descending grade, a witness who saw them just before this was

done, but not afterward, would not be very well qualified to speak of

their speed when their headway was increased."^ Although it may
be assumed that a witness cannot determine with any degree of ac-

curacy the speed of a moving object, especially a railroad train, com-

ing directly towards him,'''- it might be different if the train or other

object was moving on a curve or transversely to the observer's line of

55 Mathieson r. Omaha St. R. Co., 87 Fed. Rep. 129, 131, 59 U. S. App.

(Neb. 1902) 92 N. W. Rep. 639, per 711.

Ames, C, reversed on rehearing, but 59 Smith v. Holmesburg, etc., Elec-

not on this point, (Neb. 1903) 97 N. trie R. Co.. 187 Pn. St. 451, 41 Atl.

W. Rep. 243. Rep. 479, per McCollum, J.

56 See anic. § 408. oo Mott r. Detroit, etc., R. Co., 120
'I TTanlon v. Milwaukee Electric R., Mich. 127, 79 N. W. Rep. 3.

etc., Co., 118 Wis. 210, 95 N. W. Rep. «i Lederman v. Pennsylvania R. Co.,

l-OO. See also supra, § 425. 165 Pa. St. US. 30 Atl. Rep. 725.

58 Northern Pac. R. Co. v. Hayes, o- See supra, § 425.
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vision. °^ A witness may testify to his estimate of speed of a lighted

train which passed him in the nighttime across lighted streets."*

§ 435. Opportunity for Observing Speed of Vessels.— Estimates

of the speed of a vessel by those on board of her, and therefore in a

better position to form a correct judgment on the subject, are entitled

to more weight and consideration than the estimates of other wit-

nesses."" Opinions and estimates of a vessel's speed by witnesses who

were at a considerable distance in front or astern of her "" " are in

their very nature speculative, uncertain, and not very reliable
;
" they

have not the force and character of positive testimony, and are not

entitled to as much weight and consideration as the estimates and

opinion of witnesses on board the vessel and in favorable positions

for observation."' But witnesses on board a steamer cannot be de-

pended upon for accurate estimate of her speed in passing through a

thick fog when all objects that could afford an idea of the speed with

which they were passing were hidden from the vision."^ And in any

case their testimony that her speed was such or such a number of

knots " is of little value if based on mere observation of the progress

of the vessel through the water." "'

Estimates as to the speed of vessels in a collision, made by several

competent and quite independent observers who were watching the

whole drama from five or six points on the shore of a narrow channel

on a calm bright morning, were accorded more weight than those of

seamen striving to exonerate tliemselves from blame.'"'

The engineer's estimate of the speed of a steamer upon a densely

foggy night is entitled to preference over that of an officer on the

deck.'* Other things being equal, testimony of officers on a vessel

63 Colorado Midland R. Co. v. Rob- e? The Alexander Folsom, 52 Fed.

bins, 30 Colo. 449, 71 Pac. Rep. 371, Rep. 403, 411, 6 U. S. App. 153.

Ver Campbell, 0. J. «» The Luray, 24 Fed. Rep. 751, 756,

s* Walsh V. Missouri Pao. R. Co., per Hughes, J.

102 Mo. 582, 14 S. W. Rep. 873, 15 ea Bunge v. The Steamship Utopia,

S. W. Rep. 757. 1 Fed. Rep. 892, 906, per Choate, D.

si^The Alexander Folsom, 52 Fed. J.

Rep. 403, 411, 6 U. S. App. 153; The to The City of Puebla, 3 Can. Exch.

Sitka, 132 Fed. Rep. 861, 865. 26, 30.

66 As to estimates in a direct line, 7i The Lepanto, 21 Fed. Rep. 651,

see supra, § 425. 653, per Brown, J.
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that her engines were reversed and that she had conquered her head-

way and was actually moving back when a collision occurred must

prevail— because they were in the best position to know this fact '^—
over the testimony of observers on other vessels or on shore.'' Very

short opportunity for observation, or excitement of the moment/*

would make an estimate of a vessel's speed quite unreliable. ''^ Speed

of a vessel colliding with another would probably be exaggerated by

a witness standing on the deck of the latter and whose time for

observation consisted of a few seconds, fraught with apprehension and

excitement; especially if he erroneously supposed that his own vessel

was going backward.'" Little weight can be attached to testimony

that the speed of a steamer at considerable distance from the observer

and in the night was not increased while under observation a short

time."

§ 436. Witness Specially Attentive.— A witness testifying to the

speed of a train or ear may be allowed to state that another person

called his attention to the speed at the time.'* Where an engine was

traveling at such speed as to cause exclamations from persons seeing

it v^ho lived along the line of the road, and were accustomed to seeing

engines at all times of the day, their testimony to a high rate of speed

was entitled to special weight.'" Testimony that the speed of an

approaching steamer was not checked was strongly confirmed by the

fact that the witness had his attention called to the matter by the

danger of his own boat, and that it was a subject of pointed remark

by him in conversation with another person at the same time.^° The

fact that a river stettmer^s speed was remarked by observers on the

shore as being unusual, just before a collision occurred, was noticed

as a circumstance in favor of the same conclusion by the court.*^

72 See infra, § 442. 's Birmingham Electric R. Co. v.

"The Cherokee, 15 Fed. Rep. 119, Clay, lOS Ala. 233, 19 So. Rep. 309.

121. 'oOrtolano r. Morgan's Louisiana,
74 See infra, § 438. etc., R., etc., Co., 109 La. 902, 33 So.

75 The, Alaska, 33 Fed. Rep. 107, Kcp. 914.

no. so The Southfield, 19 Fed. Rep. 841,

70 The St. Louia, (C. C. A.) 98 Fed. 843.

Rep. 7-50, 751. si The Steambmt ^lassachusetts, 10
77 The W. G. Mason, 131 Fed. Rep. Ben. (U. S.) 177, 16 Fed. Cas. No.

632, 634. 9,258.
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§ 437. Witness Indifferently Attentive. — Testimony to speed of

H train is entitled to but little weight, unless some special circum-

stance led the witness to think of the question at the time when he

says he observed the train ;
'^ for the transit of a train is such a com-

mon and insignificant occurrence that the circumstances attending

it would not be retained in the memory if there was nothing to call

them specially to the attention of the witness.'' "Before a witness

can be allowed to testify that a car was going fast or slow, he should

at least be able to say that he had noticed the speed, so that his answer

will be evidence, and not a mere guess." '* Estimate of the speed of

a railroad train by one who must have been so occupied at the time

as to be able to give the train but little attention, is not entitled to

great weight.*^ No weight should be given to estimates of the speed

of an electric car by witnesses who were concededly giving no atten-

tion to the car as it approached them ; at least, not as against the fact

that it was stopped almost instantly after striking a person on the

track.'" Estimate of speed of an electric car at the time of a col-

lision by a witness who did not observe its approach for a considerable

distance is of no value.'''

§ 438. Excitement Detrimental to Accuracy of Observation.—
Excitement of a witness is always regarded as conducive to inaccuracy

of observation " and of memory.'^ " When a witness who was a

casual onlooker comes to guess, during the excitement of a shocking

catastrophe, at the rate of speed an engine was going, and that is

made the basis of a calculation to show what could have been accom-

plished in two seconds by the energetic use of all appliances, the cal-

culation is not reliable." "" Estimate of the speed of a train by one

82 Wilds V. Hudson River R. Co., 29 stoppage inferring little speed, see

N. Y. 315, 327. infra, § 453.

S3 See post, § 785 et seq. 87 Tunison v. Weadock, 130 Mich.

8< Garduhn v. Union R. Co., 50 N. Y. 141, 89 N. W. Rep. 703. " Does not

App. Div. 602, 64 N. Y. Supp. 210, per rise to the dignity of evidence." Per

Hirschherg, J. Grant, J.

85 Chicago, etc., R. Co. v. Givens, 18 ss See also infra, §§ 440, 467, and

111. App. 404, 407. See also post, post, §| 695, 697. Estimate of dis-

§§ 693 et seq., 774. tance by excited observer, see ante,

80 Moss V. Philadelphia Traction Co., § 406.

180 Pa. St. 389, 36 Atl. Rep. 865, 89 See post, § 810.

affirming judgment of nonsuit. Quick »<> Guyer v. Missouri Pac. R. Co.,
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who observed it just before it struck a person on the track and when

h was evident that the accident was impending was considered to be

extremely subject to error.°^ One whose attention and efforts were

directed to urging his team so as to get off the track and avoid col-

lision with an electric car which struck him " was not in a position to

observe the speed of the car with any degree of accuracy." "

§ 439. Estimate of Speed by Intoxicated Person. — An intoxi-

cated person seeing a locomotive slowly backing toward him might

very easily misjudge as to the rapidity of its approach.'^

§ 440. Estimate of Speed of Electric Car in Nighttime.— While

it is conceded that a witness need not be an expert in order to be

permitted to give his opinion of the rapidity of motion of familiar

objects like railway trains and street cars/^ he must be shown to have

had, and to have availed himself of, an opportunity for observation in

the case in hand. In an action against an electric railway company

for alleged negligent collision with the plaintiff by an electric car, he

contended that the car was being operated at an excessive and unlaw-

ful rate of speed. He testified that he did not observe the approach-

ing car until his team was already upon the outer rail of the track,

and that he then became much excited ^^ because of the threatening

circumstances, and attempted to drive his team over the tracks;

that in order to accomplish this object it was necessary to advance a

distance of only twenty-one feet, and that he urged his horses to a

speed of five or six miles an hour; and that before he could clear the

way, and, as it seemed to him, within two seconds after he first saw

the headlight, the collision took place. He estimated, or attempted

to do so, that the car, when he first saw it, was about two hundred or

two hundred and fifty feet from the crossing, but he did not com-

174 Mo. 344, 73 S. W. Eep. 584, per »3 Brand )'. Schenectady, etc., R.

Valliant, J. See also supra, § 435, Co., 8 Barb. (N. Y.) 308, 383. See

text for note 75. generally as to accuracy of observa-

01 Sheehan v. St. Paul, etc., R. Co., tion and of memory of persons who
76 Fed. Rep. 201, 207, 46 U. S. App. are intoxicated, post, §§ 684, 743, and

498. ante, § 394.

«2 Chicago Gen. R. Co. v. Novaeok, »* See svpra, § 428 ct seq.

94 III. App. 178, 180, per Adama, 'o Estimate of speed by excited ob-

P. J. server, see supra, § 438.
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1

pare its position at the time with neighboring buildings or with any

other fixed landmark, and evidentl)' had, in the excitement of the

moment, no opportunity for so doing. He seemed to have seen

nothing but the headlight, and, as it was moving toward him in a

nearly direct line, he was afforded no means of measuring a distance

which, because of the suddenness of the impact with his wagon, was

presumably much less than he conjectured.^" " It is at least quite

as reasonable," said the court, " to suppose that tlie almost immediate

collision was due to a short interval between the two vehiycles as that

it was due to the rapid motion of the car. Plainly, either supposition

is a mere guess not rising to the dignity of evidence. In this state

of the record, the plaintiff offered to prove by his own testimony what

was the rate of speed at which the ear was running. The court

excluded the evidence, we think rightfully, upon the ground that the

competency of the witness had not been shown." "'' A similar line of

reasoning was adopted by the Minnesota Supreme Court, where Judge

Lovely said that the plaintiff " was not justified in relying wholly

upon a hurried estimate of the distance of the approaching car in the

nighttime, or upon the presumption that it was not moving toward

him faster than at its >ordinairy rapidity, when a mere glanee in the

direction from which he had already seen it should have satisfied him
that he might have been mistaken in such .estimate ; and therefore the

claim that, if the car had been running at an ordinary rate of speed,

he would have had time to pass in front of it, does not, in our view,

justify his conceded failure to look the second time before stepping

upon the rails. Plaintiff .could not, under the obvious difficulties that

existed in calculating the distance of a moving headUght, tell ac-

curately whether the .car was at a greater or less distance than he

apprehended. A second inftantaneous glanee of the eye to the south

ai; aaiy time after leaving the iciu'b to go to the crossiaig would have

apprised him of the real facts. The noise of the car, also, should

have tended to put him on his guard. Yet he -walked forward without

looking or listening, wten nothing distracted his attention from doing

so, although either act would have saved him from the unfortunate

result of his own disregard of common prudence in these respects.

The knowledge of the apprQachimg car, that it must go over the cross-

so See supra, § 425.

oTMathiesom .«. Omaha ,St. R. Co., (Neb. 1902) 92 N. W. Rep. 639.
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iiig very near the time when plaintiff would also be there, the obvious

difficulty of estimating its distance, the fact that the night was clear

and still, and also that the noise of the ear could be easily distin-

guished,"^ would seem to establish that, in starting forward from the

curbstone to the crossing, plaintiff took chances which he might easily

have avoided by a reasonable attention to these conditions, which he

should have appreciated; and, upon the particular facts thus indi-

cated, we think the learned trial court was right in holding that the

plaintiff himself was negligent, even though the defendant might

have been running its car at an extraordinary and improper rate of

speed." "

§ 441. Special Experience of Witnesses.— Experienced railroad

men should be regarded as specially competent to estimate the speed

of a train.^"" The engineer and fireman of a train are the persons in

best position to judge in regard to its speed.^"^ A motorman of an

electric car " must be assumed to know approximately the speed of

his car." "=

Notwithstanding the weight that is to be given to the testimony

of engineers, firemen, and conductors on account of their experience

in running trains and their ability to make close estimates of speed,,

still it is more or less a matter of judgment even with them; and

tl^eir testimony is by no means conclusive where there is no evidence

that any unusual attention was given to the matter by them at the

time, or that they had any opportunities for special observation or

comparison, or where circumstances in the case tend to show that their

estimates are incorrect.^"^ Besides, they are usually biased wit-

nesses,^"* and bias is extremely apt to warp the memory ^"^ and juds;-

ment *"® of a witness infected by it.

A witness who has not timed trains may have other special qualifica-

08 Noise of electric car at night, see i"2 Bresee v. Los Angeles Traction

ante, § 250. Co., (Cal. 1906) 85 Pac. Rep. 152, 154,

00 Metz V. St. Paul' City R. Co., 88 per Shaw, J.

Minn. 48, 92 N. W. Rep. 502. los Chicago, etc., R. Co. r. Sporer,

100 Chicago, etc., R. Co. v. Givens, 69 Neb. 8, 94 N. W. Rep. 991, per

18 111. App. 404, 407. Sedgwick, J.

101 Bowes V. Hopkins, 84 Fed. Rep. io4 gee infra, § 471; post, § 1109.

767, 769, 66 U. S. App. 217. lois See post, § 824.

100 See post, §§ 1092, 1094.
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tions in a particular case. Thus, one having several months' ex-

perience on a gravel train customarily running at a rate not exceeding

ten or twelve miles an hour should be able to express a pretty correct

opinion as to whether the speed of a train exceeded six miles an

hour.^"

Although an estimate of speed by a witness of much experience is

justly entitled to greater weight than the estimate of one with less

experience,^"^ an appellate court will be loath to take it upon itself

to say that a jury should have believed the testimony to speed of a

train by persons familiar with the movements of trains in preference

to opposing testimony of witnesses less capable of giving an intelli-

gent opinion on the subject.^""

Testimony to speed of a vessel by pilots who were passengers on it

was exceedingly acceptable.^^" But it was remarked that a captain of

a steamer who was totally unaccustomed to her, her usual pace being

fourteen knots, could not have estimated her speed just before col-

lision in the nighttime, while approaching a wharf, with such accuracy

as her regular captain could have done.^^'

§ 442. The Actor Rule.— Pursuant to the Actor Rule ^^^ vague

statements of great speed of a vessel were pronounced inferior to testi-

mony of the engineer that he reduced the steam pressure so as to cut

down the speed fully one-half."^ Inferences of witnesses on a

ferry boat that a tug, shortly before collision, stopped her engines,

such inference being derived from the supposed irregularity in the

appearance of the exhaust steam, could not compete with positive

testimony of those on the tug that the only order given affecting speed

was to hook up strong.'^* And in all cases where credibility of the

witnesses is not involved, testimony of the person who was the eus-

i<" McVey v. Chesapeake, etc., R. i" Ward v. The Ship Yosemite, 4

Co., 46 W. Va. Ill, 32 S. E. Rep. Can. Exch. 241, 250.

1012. 112 See post, §§ 705, 783.

i»8 See supra, § 427 ; Eramel v. Pitts- us The J. L. Hasbrouck, 14 Blatchf

.

burg R. Co., (Pa. 1907) 65 Atl. Rep. (U. S.) 30, 13 Fed. Cas. No. 7,326.

1083. See also supra, § 435, and The Alex-

109 Colorado Midland R. Co. v. Rob- ander Folaom, 52 Fed. Rep. 403, 411,

bins, 30 Colo. 449, 71 Pac. Rep. 6 U. S. App. 153.

371. 114 The Susquehanna, 35 Fed. Rep,
110 See infra, § 446. 320, 324.
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todian, so in speak, of the speed of a train, ear, or vessel, that he did

01' did not do so and so, ought to outweigh opinions or inferences of

observers if they are not consistent with his conduct.^^' But his mere

opinion or estimate of speed is apt to be biased and not entirely

reliable."" Although a master and others on board a vessel testify

that she was running slowly at the time of a collision, inferences from

orders conceded to have been given to the engineer^ and from other

evidence, may preponderate against them.^^'

§ 443. Neglect to Call Operatives as Witnesses to Speed. — Where

the speed of a railroad train was an important issue in a collision case,

" it is a significant fact," said the court, " that none of the employees

on it were called by the defendant to testify to the rate of speed at

which it crossed this street on this occasion." ^'^

§ 444. Opinions of Passengers on Railroad Trains.— It is com-

petent for a passenger on a railroad train to testify that the train

was running fast, " faster than he,,had ever traveled," although he

may not be able to state the number of miles per hour; it is not

probable that any one but an expert could determine the rate with

accuracy."" A passenger, if his attention is attracted to the subject

at the proper time, has some advantages over a bystander— so it has

been thought.^^" Testimony of a passenger on a train, accustomed to

riding on it, that it was running faster than usual so that he was

afraid there was something wrong, was deemed to have substantial

probative value.^"^

In regard to estimates of the speed of a train by persons riding in

the cars and not observing from the outside, " we are not prepared to

say they may not be received," said the Supreme Court of Michigan,

" but we think they should be excluded unless the witnesses first show

such extended experience and observation as to qualify them for form-

116 See supra, § 435. ii» Indianapolis, etc., R. Co. v.

110 See infra, § 471. Stables, 62 111. 318; Lake Shore, etc.,

117 The Illinois, 65 Fed. Rep. 123, R. Co. v. Foster, 74 111. App. 387.

124. 1=0 Wilds V. Hudson River R. Co.,

us Zwack V. New York, etc., R. Co., 29 N. Y. 315, 326, per Denio, C. J.

8 N. Y. App. Div. 483, 40 N. Y. Supp. i=i Lamniers v. Great Northern R,

821, per Follett, J. See also infra, Co., 82 Minn, 120, 84 N. W. Rep,

I 474, and post, § 568. 72S.
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ing such opinions as would be reliable. It is not presumable that

ordinary railway travelers usually form such habits." ^^^

A passenger on a train testified that " it was going very rapidly.

I could not tell how many miles an hour, because I have no means of

measuring that, but I was cognizant of the fact that the train was

moving very rapidly from the rapidity with which we were passing

objects, and the jerking of the train. . . . Between those times

the train was running at the rate of sixty miles an hour. It was

raining very hard; it was one of those sudden storms that we have

sometimes, that come up very suddenly, and it was raining bueketfuls,

a very severe storm." In affirming an order directing a verdict for

the defendant the court said :
" The witness did not show anything

which would qualify him to judge of the rate of speed, and he was

contradicted by the positive evidence of the engineer. To allow a

jury to decide this question upon the evidence before them, would

lead to the usual result of a verdict against the defendant. To say

that a passenger whose training or experience has not qualified him to

judge of speed run on a rainy day, as described, for the reasons given

by this witness, can judge and testify with any degree of accuracy

tliat a train is running at forty-five or sixty miles an hour, is absurd,

and when opposed to the schedule of the train and the positive evi-

dence of the engineer ought to have no weight with court or jury.

It is not unusual for passenger trains to run rapidly, nor for the train

to have a jerky motion when running at moderate speed. . . .

The evidence of the witness amounted to no more than a scintilla,

and was insufficient to rebut the presumption that the engineer did

his duty, or to rebut his positive testimony as to speed." ^"

In a Case where an intelligent passenger testified that immediately

before an accident he passed from near the rear end of the first-class

car to the postal car, and noticed nothing unusual about the speed

of the train, it was considered that his opportunities for observing the

speed were especially favorable in comparison with those of the other

passengers.^^*

122 Grand Rapids, etc., R. Co. v. per ouriam affirming judgment on
Huntley, 38 Mich. 537, per Campbell, opinion of Weand, J., in the court

C. J. below.
123 Knox V. Philadelphia, etc., R. i=i Dube «. The Queen, 3 Can. Exch,

Co., 202 Pa. St. 504, 52 Atl. Rep. 90, 147, 154.
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In a case in the Exchequer Court of Canada where it was concluded

that the rate of speed of a train was not unusual or excessive before

or at the time of an accident, it appeared that the train shortly before

the accident had passed a double curve— reverse curves without any

tangent between them—• and at that point the brakes had been applied

to steady the train. " But no doubt there would at such a place,

notwithstanding the application of the brakes, be some oscillation or

swaying of the train," said the court. " To those who knew the reason

therefor this would not seem unusual or greatly to be noticed; but

others who did not know would receive a different impression and

might reasonably attribute to the speed of the train the oscillation

which to them seemed unusual and out of the ordinary." *^'

§ 445. Opinions of Passengers on Electric Cars. — Regular pas-

sengers on an electric car are competent to testify that it was going

very fast and at an unusual rate of speed.^^"

§ 446. Opinions of Passengers on Vessels.— Estimates of speed

of vessels " given by passengers who are not experts are generally

unsatisfactory." ^" Testimony of a nautical man standing on the

deck of a vessel which had Just reversed her engines, that he loiew

by her vibratory motion that she was moving backward when a col-

lision ensued, would be of little probative weight, and a passenger's

similar testimony would be entitled to less weight.^-' Great weight

was accorded to the testimony of several pilots necessarily familiar

with navigation, who were passengers on a steamer and standing on

her bow at the time of a collision and who stated that she had killed

her headway and was moving backward, and that the steamer which

emerged from the fog and collided with her was moving at a rapid

rate.""

§ 447. Prepossession of Passengers or Others.— Passengers or

outside observers who testify to their estimate of the speed of a train

at the time of a serious accident are quite likely to " look back to the

125 Colpitta V. The Queen, 6 Can. is' La Bourgogne, (C. 0. A.) 139

Exeh. 254, 262. Fed. Rep. 433, 443, per Laeombe, C. J.

i28Johnsen v. Oakland, etc., Eleo- 1=8 The St. Louis, (C. C. A.) 93

trie R. Co., 127 Cal. 608, 60 Pac. Rep. Fed. Rep. 750, 752.

170. i2uThe Newport News, (C. C. A.)
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events of that day tlirough the accident," ^^° so that, as was intimated

by Judge Burbidge of the Canada Exchequer Court, their impression

that it was running at great speed may have been derived from the

fact that it was undoubtedly running very fast somewhere near the

place of the accident, while it was really running moderately when

the accident occurred.^^^

§ 448. Estimates of Speed Opposed to Physical Facts. — It has

been declared that " the jury would not be warranted in finding the

existence of a fact on the positive testimony of a witness, which is

contrary to conceded facts or matters of common knowledge, or to all

reasonable probabilities
;
" ^^'^ and again that " where all reasonable

probabilities from facts unquestionably established by the evidence

are on one side of a controversy, the testimony of an interested party

to the contrary does not create a conflict of evidence requiring such

controversy to be submitted to and determined by a jury, or, if sub-

mitted, support their determination, if contrary to all such reasonable

probabilities." "' But a rule which would condemn the finding of a

fact which is merely improbable could not be tolerated ;
^^* and it

will be found that in the cases where the doctrine announced in the

foregoing quotations was applied, the improbability of the alleged

fact was so gross as to be hardly distinguishable from an impossibility,

or the fact was sought to be established by weak and uncertain in-

ferences instead of direct testimony, or the testimony to establish the

improbable fact consisted of mere matter of opinion.

In a case in Wisconsin, the plaintiff and one Eoth were at work

on a scaffold close to the Greenfield depot and a railroad track when

a train passed by. Each estimated the speed of the train at the rate

of from thirty to thirty-five miles an hour. Eoth testified that he

first saw it when it whistled nearly eighty rods from the depot, but

105 Fed. Rep. 389, 396. See also Mills, 95 Wis. 599, 603, 70 N. W.
supra, § 441. Rep. 687, per Marshall, J. See gen-

130 See also, as to the effect of pre- erally ante, § 149 et seq.

possession upon the accuracy of obser- i33 Flaherty v. Harrison, 98 Wis.

vations, post, §§ 699, 700, 716. 559, 563, 74 N. W. Rep. 360, per
181 Dube V. The Queen, 3 Can. Exch. Marshall, J.

147, 154. 134 See ante, §§ 135, 136.

132 Badger v. Janesville Cotton

FACTS— 87
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the plaintiff gave no distance and merely stated that he was not look-

ing at it more than a minute or two. " Neither of them says that he

thought of the speed at the time," "^ said the court, " or that he

watched its progress with reference to the time occupied in passing

the space between any objects, the distance between which could be

ascertained. Besides, the train was running almost directly towards

them.i^" The substance of their testimony is that the train was

running fast. Their estimates of its precise velocity per hour are

most unsatisfactory and unreliable. On the other hand, it appeared

that the train ran on an ascending grade— the steepest on that line

of railway— for more than two miles before it reached the Greenfield

depot, and that the track on that grade is laid on reversed curves.

The train was a heavy one, and there is some evidence that the track

was not in a condition favorable to a high rate of speed. These con-

ditions necessarily greatly retarded the speed of the train, and strongly

corroborate the testimony of the conductor and engineer to the effect

that the train could not have been propelled up the grade past the

depot at any high rate of speed. Their estimate of the speed of the

train in question at that point is from ten to twelve miles per hour.

Giving proper weight to the above conditions, the existence of which

is undisputed, it would be difficult to hold that the estimates of the

plaintiff and Eoth amount to anything more than a mere scintilla

of evidence that the train was running thirty to thirty-five miles per

hour. On the evidence in the case we should hesitate to sustain a

special finding that it was running at that rate of speed. It would

seem unreasonable to allow a verdict based entirely upon an opinion

of a witness to stand, when the uncontroverted facts proved demon-

strate that the opinion is utterly erroneous." The court, assuming

for the sake of argument that the question of speed was material in

the case, held that the trial court properly directed a verdict against

the plaintiff on that issue.'''

So, where the plaintiff was injured by an electric car while driving

across the track, his testimony that the car was going at a speed of

twenty miles an hour was held insufficient to support a verdict in the

face of undisputed evidence that neither the car nor the wagon was

186 See supra, § 4.S7. 61 Wis. 325, 21 N. W. Rep. 223, per
130 See supra, § '12ri. Lyon, J.

13' Muster v. Chicago, etc., R. Co.,
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injured or showed any evidence of the collision/'* and that the train

was stopped as soon as practicable after the collision if it was going

at an ordinary rate of speed.^'"*

In view of the character of the channel in which a steamer was

navigating, the court may conclude that it was a physical impossibility

for her to have maintained a high rate of speed at the place in ques-

tion.^*" A steamer three hundred feet long starting from a state of

rest, and coming into collision about twice her length ahead, could

not probably, nor perhaps possibly, have attained more than steerage

way.""^

On the other hand, testimony to moderate speed may be highly

improbable in view of conceded physical facts. Thus, a witness who

saw a train just before it ran over and killed the plaintiff's intestate

estimated its speed at fifteen miles per hour. The engineer of the

train, a witness for the defendant, testified that he thought the train

was running at the rate of about six miles an hour, and that he was

sure it was not running fifteen miles an hour.^*^ " Although no other

witness estimated the speed of the train," said the court, " there are

many facts and circumstances, which the testimony tended to prove,

that have an important bearing on the question. One of these is the

fact that the train was moving on an ascending grade, and for that

reason could doubtless be more readily stopped. Another is that after

the child was discovered on the track, the engine reversed, and brakes

signaled and applied, and after every possible effort had been made

by the trainmen to stop the train, the testimony tends to show that it

must have moved, on this up-grade of forty-six feet to the mile, a

distance of thirty to thirty-five rods. We think it cannot be held

as a matter of law that a train running not more than six miles an

hour, on such a grade, could not be stopped in that distance, with

all the efforts that were made to stop this train. Were this a question

of law at all, we are strongly inclined to think that the opposite should

be held. Another fact, testified to by the conductor of the train, is

also significant. He says that he was standing in the caboose when

138 See also infra, § 449, and ante, i*» The New York, 109 Fed. Rep.

§ 156. 909, 910.

130 Flaherty r. Harrison, 98 Wis. i*i The Steam Tug Luckenbaeh, 50

559, 74 N. W. Rep. 360. See also Fed. Rep. 129, 132, 8 U. S. App. 9.

infra, § 453. 1*2 The engineer was a, biased wit-

ness, however. See infra, § 471.
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the engine was reversed, and it threw him head-first— sent him to

the other end of the car." "' It was held that a verdict against the

defendant was sustained by the evidence.'**

Where the testimony showed that a steamer was turning up the

water in front of her cutwater, the court said she could not thus carry

''
a bone in her teeth," as the sailor's phrase is, unless she was running

at a speed of eight miles an hour or upward."*^ And testimony of

members of a vessel's crew that shortly before a collision they took

the precaution to look over the stem of their vessel and observe her

cutwater, so that they were able to affirm that no " bone " was there, was

deemed extremely improbable in view of positive testimony from the

other vessel that there was " a large bone in her teeth." Sailors

alarmed at the imminence of a collision are far more likely to have

their attention concentrated on the other vessel, if they are heedful

of their duty and safety.'*" With a good breeze, a ship in ballast,

sailing close to the wind on the port tack, with all sails set except the

main topsails and the royals, could not have been moving at a much
slower rate than five miles an hour; especially if another ship was

going at the rate of three to four miles near by and with much less

sail."^

§ 449. Speed of Trains or Cars Inferred from Effects of Col-

lision. — Persuasive evidence that a railroad train, or an electric

car, or a horse car, was running rapidly or slowly at the moment

when it collided with a vehicle or a pedestrian, may be derived

from the fact that the concussion was manifestly violent '** or the

143 See also infra, § 449. i^s Railroad Train. — Harvey v.

m Hoppe V. Chicago, etc., R. Co., Louisiana Western R. Co., 114 La.

61 Wis. 357, 364, 21 N. W. Rep. 227. 1065, 38 So. Rep. 859; St. Louis, etc.,

145 The North Star, 62 Fed. Rep. R. Co. r. Knowles, (Tex. Civ. App.

71, 85, 22 U. S. App. 242, per Taft, 1900) 99 S. W. Rep. 867; Louisville,

C. J. See further as to speed of ves- etc., R. Co. r. Morlay, 86 Fed. Rep.

sels infra, § 479 et seq. See also The 241, 58 U. S. App. 526.

Maud Webster, 1 Hask. (U. S.) 325, Electric Car.— Wood v. Boston El.

16 Fed. Cas. No. 9,303. R. Co., 188 Mass. 161, 74 N. E. Rep.

i"The Nortti Star, 43 Fed. Rep. 298; Sluder r. St. Louis Transit Co.,

807, 815, per Brown, ,T. 189 l\Io. 107, 144, 88 S. W. Rep. 648,

147 Guibert v. British Ship George 656; Klockenbrink v. St. Louis, etc.

Bell, 3 Hughes (U. S.) 408, 11 Fed. R. Co., 172 Mo. 678, 72 S. W. Rep.

Cas. No. 5,856, 900; Frank t\ St. Louis Transit Co.,
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reverse.^*" Thus, testimony that a street car was proceeding at a

rapid rate was confirmed by the fact that although it struck only the

rim of the hind wheel of a wagon, the impact was so great as com-

pletely to overturn the wagon.^^" It may be inferred that a train

was not running very slowly if its sudden stoppage threw a trainband

off his feet.^^^ Per contra, the fact that a wagon struck by an electric

car was not broken, but only turned over, would indicate that the

car was moving slowly. ^^^

That the force of the blow was great, may be inferred from the fact

that the noise of the collision was heard at a considerable distance. ^°'

The following is a quotation from the opinion of the Supreme

Court of Wisconsin in a case against a street railway company :
" We

may properly say in passing that the improbability, impossibility

would be the better term, of an electric car, going several miles per

hour on a down grade, colliding with a wagon, and the car stopping

substantially at the point of the collision, without the persons on the

car being materially disturbed or the car showing any evidence of the

occurrence other than a few scratches in the paint, and without the

wagon being thrown forward upon the track or broken or marred at

112 Mo. App. 496, 87 S. W. Rep. 88; ^*^' Locomotive.— See infra, § 467

Shelly V. Brunswick Traction Co., 65 Electric Car.— Summerman v. In

N. J. L. 639, 48 Atl. Rep. 563 ; Hughes terurban St. R. Co., ( Supm. Ct. App.

V. Camden, etc., R. Co., 65 N. J. L. T.) 87 N. Y. Supp. 427.

203, 47 Atl. Rep. 441; Waters v. iso Brennan v. Metropolitan St. R,

Metropolitan St. R. Co., (Supm. Ct. Co., 60 N. Y. App. Div. 264, 69 N,

App. T.) 85 N. Y. Supp. 1120; Towner Y. Supp. 1025.

V. Brooklyn Heights R. Co., 44 N. isi Flanagan v. New York Cent.

Y. App. Div. 628, 60 N. Y. Supp. 289; etc., R. Co., 70 N. Y. App. Div. 505

Strauss v. Newburgh Electric R. Co., 75 N. Y. bupp. 225.

6 N. Y. App. Div. 264, 39 N. Y. Supp. i^z Murray v. St. Louis Transit Co.,

998; Fenner v. Wilkes-Barre, etc., 176 Mo. 183, 75 S. W. Rep. 611. See

Traction Co., 202 Pa. St. 365, 51 Atl. also supra, § 448.

Rep. 1034; Davis v. Media, etc., Elec- iss Riley v. Shreveport Traction Co.,

trie R. Co., 25 Pa. Super. Ct. 444; 114 La. 135, 38 So. Rep. 83 (electric

Gress v. Braddock, etc., St. R. Co., car) ; Robinson v. Metropolitan St. R.

14 Pa. Super. Ct. 87. Co., 91 N. Y. App. Div. 158, 86 N.

Borse Car.— Robinson v. Metro- Y. Supp. 442 (horse car). See also

politan St. R. Co., 91 N. Y. App. Div. White v. St. Louis, etc., R. Co., (Mo.

158, 86 N. Y. Supp. 442; Greenbaum 1907) 101 S. W. Rep. 14; and infra,

V. Interurban St. R. Co., (Supm. Ct. § 460.

App. T.) 84N. Y. Supp. 588.
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the place of contact, did not seem to be appreciated in the submission

of the case. Such circumstances so outweigh any amount of testimony

from the lips of witnesses, that the car was going many miles per

hour at or about the instant of the collision, as to leave no room for

such testimony to be true." ^°*

§ 450. Speed of Vessels Inferred from Effects of Collision. — We
have elsewhere seen that courts are not entirely in accord as to the

soundness of some inferences drawn from the wounds made in a col-

lision between vessels. ^"^^ To some extent this is true where deduc-

tions in regard to speed are dravm from the character of the injuries

caused by collision. But in many cases, and perhaps generally, courts

rely upon such indications with much confidence.^^" For example, it

would be absurd to say that a steam tug striking a small fishing boat

154 Stafford v. Chippewa Valley

Electric R. Co., 110 Wis. 331, 85 N.

W. Rep. 1036, per Marshall, J.

155 See post, § 520.

156 Severe Blow Implying Consider-

able Speed.— Palmer v. Merchants',

etc., Transp. Co., 154 Fed. Rep. 683,

706; The Mauch Chunk, 154 Fed.

Rep. 182, 186; The William Chisholm,

(C. C. A.) 153 Fed. Rep. 704, 711;

The Park City, 144 Fed. Rep. 527,

629; The Bellingham, 138 Fed. Rep.

619, 623; Quinette «J. Bisso, (C. C. A.)

136 Fed. Rep. 825, 833; The John I.

Brady, (CCA.) 131 Fed. Rep. 235,

237; In re La Bourgogne, 117 Fed.

Rep. 261, 269; The Newport News,

83 Fed. Rep. 522, 526; The Grena-

dier V. The August Korff, 74 Fed.

Rep. 974, 976; The Illinois, 65 Fed.

Rep. 123, 124; The Flyer, 62 Fed. Rep.

615; The North Star, 43 Fed. Rep.

807, 815; The Nessmore, 41 Fed.

Rep. 437, 440 ; The City of New York,

35 Fed. Rep. 604, 610; The Oregon,

27 Fed. Rep. 751, 754; The Steamhoat

Bristol, 6 Ben. (U. S.) 477, 4 Fed.

Cas. No. 1,891; The Colorado, Brown

Adm. 393, 407, 6 Fed. Cas. No. 3,028

(at p. 158); The Alleghany, 2 Biss.

(U. S.) 29, 1 Fed. Cas. No. 205; The
Tug Brothers, 2 Biss. (U. S.) 104,

4 Fed. Cas. No. 1,969; The Starlight,

1 Hask. (U. S.) 517, 22 Fed. Cas.

No. 13,310 (at p. 1096) ; The Kaiser

Wilhelm der Grosse, (1907) P. 36,

46; The Koning Willem I., (1903)

P. 114, 123; Malcohnson v. Meeson,

1 Moo. P. C. C. N. S. 357, 369; Roberts

V. The Ship Pawnee, 7 Can. Exch. 390,

401; St. Clair Nav. Co. v. The Ship

D. C Whitney, 10 Can. Exch. 1, 13

[citing P. Caland (1891) P. 318,

affirmed (1892) P. 191]; Saune v.

Tourne, 9 La. 428, 430. See also The
West Brooklyn, 106 Fed. Rep. 751;

The Fulton, 62 Fed. Rep. 604; The
Orizaba, 57 Fed. Rep. 248; The Cana-

dian L. & Nav. Co. r. The Ship

Dorothy, 10 Can. Exch. 163, 172. See

also post, § 495.

Slight Shock Impli/ing Little Speed.

— The Monterey, 153 Fed. Rep. 935,

936; The Michigan, 63 Fed. Rep. 295,

296; The Allianea, 39 Fod. Rep. 476,

480; The Servia, 30 Fed. Rep. 502,
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a square blow without cutting the boat in two or running her down

was going at full speed.''*'

Testimony of those on board a schooner, that a steamer which

collided with her was moving rapidly was considered as satisfactorily

disproved by the facts that although the schooner was passing the

steamer's bow nearly at right angles, and the stern of the steamer

struck the schooner just forward of the mizzen rigging, yet it did

not strike with force enough to sink her instantly or cut her in two,

as has happened in some collisions; that the steamer seemed to those

on the schooner to strike more than once; and that the vessels

brushed by each other, the steamer passing under the schooner's stern,

as the schooner, still moving forward, came up before the wind on the

port side of the steamer after she was struck.'^'

A judge of the City of London Court expressed the opinion that

where the steamship Blue Bell cut into a barge on the Thames for three

feet, it could not have been done by the impact of a vessel going only

with the tide. But on appeal to the Divisional Court, Bruce, J., said:

" We do not feel so confident on that point. The blow was a stem-on

blow, the tide was of the force of about two knots, and we are not

prepared to say that a steamship such as the Blue Bell, one hundred

and seventy-five feet in length and laden with a cargo of three

hundred or four hundred tons, might not, if she came stem on with

a speed of no more than two knots against a barge at anchor, cut

three feet into the timbers of the barge." '^^

Where the injury inflicted by a steamer in collision is severe, testi-

mony that her way had been stopped before the collision took place,

and that she was actually going astern, is unreliable.^'"' So where a

steamship drove her stem half way through a steam barge, making

a great wedge-shaped hole, the court said it was useless to argue that

the testimony of the master and engineer of the steamer showed that

she was proceeding under a slow check. " The wound itself is the

one fact which outweighs all the other evidence. It cannot be argued

507 ; The Joseph W. Gould, 19 Fed. iss Schooner Job M. Leonard v.

Rep. 785, 787; The Ferry Boat New Whitwell, 10 Ben. (U. S.) 638, 15

York, 1 Ben. (U. S.) 211, 18 Fed. Fed. Cas. No. 8,261.

Cas. No. 10,194; The N. Strong, i6» The Blue Bell, (1895) P. 242.

(1892) P. 105, 109. 100 The John I. Brady, 115 Fed.

1" The Glendale, SI Fed. Rep. 633, Rep. 204, 206.

640, 42 U. S. App. 546.
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or explained away."'" A federal judge said: "When a collision

occurs, as here, by the stem of a sailing vessel striking the side of a

barge lashed to a steam tug, and with such force as to split open

a new and stanchly-built vessel, and cause her to sink in a few

minutes, it is not difficult to ascertain which vessel ran into the

other. To a£&rm that the sailing vessel was nearly, if not quite,

stationary, and that the barge ran into her, is an appeal to human

credulity which ought not to be attempted in an intelligent court." '°^

In a collision case in the English Court of Appeal between a steam

tug and a bark, it appeared that the tug was crossing the bows

of the bark and the helms of both vessels were put hard a-port;

but the jibboom of the bark fouled the funnel of the tug, and

then the stem of the bark struck the port quarter of the tug, causing

considerable damage to the bark. Jeune, J., said that the blow

seemed to point rather to a speed of less than seven or eight knots on

the part of the bark, and that if this were true the severity of the

blow was inconsistent with moderate speed on the part of the tug."'

In another English case where two steamers in motion collided,

one of them cutting into the other thirteen or fourteen feet, it seems

that the Trinity Masters advised the judge of the Admiralty Court

that the cut could not have been so severe unless the steamer making

it had considerably more headway than one knot or one and a half,

which was all her captain allowed her. But in the Court of Appeal

the assessors to whom the question was submitted declared that " the

severity of the blow would not lead to any conclusion as to the speed,"

and therefore the court did not rely upon the fact.'"*

Presence or absence of marks on a vessel in collision may, under

the circumstances, be very persuasive evidence as to which was the

aggressor and as to her speed at the time.''"'' It seems that experts

are deemed capable of judging correctly whether one of two colliding

vessels was in motion or at rest, by inspection of the wound inflicted

upon her.""*

101 The Alberta, 23 Fed. Rep. 807, i»3 Tlie N. Strong, (1892) P.

811, per Brown, D. J. See also The 105.

Steamboat Bristol, 6 Ben. (U. S.) i«* The Dordogne, 10 P. D. 8, 12.

477, 4 Fed. Caa. No. 1,891. See also losThe Paoiflc, 53 Fed. Rep. 505,

ante, § 8. 506.

182 Brooks V. The D. W. Lenox, .•)5 loo The Belgian King, (C. C. A.)

Leg. Int. (Pa.) 404, 4 Fed. Caa. No. 125 Fed. Rep. 869, 876. But see post,

1,952, per Nixon, D. J. § 520.
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§ 451. Speed of Automobile Inferred from Effect of Collision.—
As in the case of railroad trains, electric cars, wagons, and vessels/"^

an inference of speed may arise from the force with which an auto-

mobile struck a person or other object in its course.^"*

§ 452. Speed of Wagon Inferred from Effect of Collision. — In

a case of collision between a horse and wagon and a horse that was

being led, the court " was fully justified ... in inferring the

rapid rate at which the vehicle was going, from the nature of the

injury inflicted upon the horse, which was very extensive and

severe." ^*°

§ 453. Inference of Speed from Distance Run after Accident. —
If a train or a car or a horse and wagon was stopped very quickly

after a collision, it would be strong circumstantial evidence of mod-

erate speed.^'° Quick stoppage of a train running on a down grade

would be a fact in irresistible contradiction of testimony to high

18T See supra, §§ 449, 450, and infra,

§ 452.

108 M'Carragher v. Proal, 114 N.

Y. App. Div. 470, 100 N. Y. Supp.

208. See further as to speed of auto-

mobiles, supra, §§ 432, 429, text for

note 47, and infra, §§ 453, 478.

loo Mooney v. Trow Directory, etc.,

Co., (C. PI. Gen. T.) 2 Misc. (N. Y.)

238, 21 N. Y. Supp. 957, per Book-

staver, J.

I'o Railroad Train. — Pennsylvania

Coal Co. V. Conlan; 101 111. 93; Cowley

V. Chicago, etc., R. Co., 87 111. App.

123, 126; Hunter v. Cooperstown, etc.,

R. Co., 112 N. Y. 371, 380, 19 N. E.

Rep. 820; Fleming v. Canadian Pac.

E. Co., 31 N. Bruns. 318, 357.

. Electric Car.— Wood v. New Or-

leans R., etc., Co., 117 La. 119, 41

So. Rep. 436; Tunison );. Weadoek,

130 Mich. 141, 89 N. W. Rep. 703;

Murray v. St. Louis Transit Co., 176

Mo. 183, 75 S. W. Rep. 611; Harris

V. Lincoln Traction Co., (Neb. 1907)

111 N. W. Rep. 580; Graham v. Con-

solidated Traction Co., 64 N. J. L.

10, 44 Atl. Rep. 964; Sciurba v. Met-

ropolitan St. R. Co., 87 N. Y. App.-

Div. 614, 84 N. Y. Supp. 85, 87;

Vogler V. Central Crosstown R. Co.,

83 N. Y. App. Div. 101, 82 N. Y.

Supp. 485; Jackson V. Union R. Co.,

77" N. Y. App. Div. 161, 78 N. Y.

Supp. 1096; Summerman v. Inter-

urban St. R. Co., ( Supm. Ct. App. T.

)

87 N. Y. Supp. 427; Mease v. United

Traction Co., 208 Pa. St. 434, 57

Atl. Rep. 820; Moss v. Philadelphia

Traction Co., 180 Pa. St. 389, 36 Atl.

Rep. 865; Flanagan v. People's Pass.

R. Co., 163 Pa. St. 102, 29 Atl. Rep.

743; Chicago City R. Co. v. Maloney,

99 111. App. 623. See also Goodman
V. West Chicago St. R. Co., 101 111.

App. 474, 476; Beier v. St. Louis

Transit Co., 197 Mo. 215, 94 S. W.

Rep. 876, 881. In Indianapolis St.

R. Co. V. Bolin, (Ind. App. 1906)

78 N. E. Rep. 210, there was ur.dis-
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speed."^ The facts that a train was stopped almost immediately

after part of it was derailed, that the couplings were not broken, and

that, although there were few cars, the last one was not thrown

entirely from the track, "would tend to show that there was not at

the time a high rate of speed."
^''^

But where an automobile is quickly stopped, no inference of

moderate speed could be safely made if the facts were correctly

reported in the following despatch to the New York Sun:

"Berlin, Nov. 26 [1906]. The government made tests yesterday

on Bismarck Strasse to determine the comparative distances in which

automobiles and horse-drawn vehicles could be stopped. The auto-

mobile won hands down. A motor cab competing with a horse cab

stopped in five or six yards, against thirty yards in the case of the

horse-drawn vehicle. A fifty horse-power automobile running twenty

miles an hour was stopped in two [ ?] feet, in competition with a landau

drawn by a pair of horses which were trotting fast. The landau

went nearly nineteen yards before it stopped. A motor omnibus

filled with passengers was stopped in twelve yards, against nineteen

yards for an empty horse-drawn omnibus."

If a long distance was traversed by a train, car, or vessel, after a

collision, despite efforts to stop, it may generally be concluded that

the speed was fast.^" The greater the distance, the stronger the

puted evidence that an electric street R. Co., (Iowa 1905) 103 N. W. Rep.

car running at twenty miles an hour 362; Wilds v. Hudson River R. Co.,

can be stopped in sixty feet.
'

33 Barb. (N. Y.) 503, 505; Jones v.

Horse Gar.— Farrell v. Houston, Lehigh, etc., R. Co., 202 Pa. St. 81,

etc.. Ferry R. Co.. (Supm. Ct. Gen. 51 Atl. Rep. 590; Galveston, etc., R.

T.) 4 N. Y. Supp. 597 (ran some dis- Co. v. Murray, (Tex. Civ. App. 1906)

tance on stones of street after de- 99 S. W. Rep. 145, 147; Ashley v.

railment). Kanawha Valley Traction Co., (W.
Horse and Wagon.— See Henson v. Va. 1906) 55 S. E. Rep. 1016; North-

Arthur, (Pa. 1907) 66 Atl. Rep. 256. rup v. Canadian Pae. R. Co., 32 N.
171 Stewart v. Michigan Cent. R. Bruns. 365. See also Pennsylvania

Co., 119 Mich. 91, 77 N. W. Rep. 643. Co. v. Reidy, 99 III. App. 477, 483.
172 Deyo V. New York Cent. R. Co., Electric Car. — Schneider r. Market

34 N. Y. 9, 16, per Campbell, J. See St. R. Co., 134 Cal. 482, 66 Pac. Rep.

further as to speed of derailed cars 734; Aurora, etc., R. Co. v. Gary,

supra, § 455. 123 111. App, 163, 173; Chicago City
i»a Railroad Train. — Shaw v. R. Co. r. Benson, 108 III. App. 193,

Georgia R. Co., (Ga. 1906) 55 S. E. 196; Indianapolis St. R. Co. t\ Borden-

Rep. 960; O'Leary v. Chicago, etc., checker, 33 Ind. App. 138, 70 N. E.
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inference of considerable speed.^^* The fact, that a train ran four

hundred feet after the air brakes were applied would indicate that

it was running faster than eight miles an hour.^'''

It is a just inference that a horse and wagon must have been going

at a very rapid rate of speed when it turned a corner and struck a

horse, and - then went a considerable distance, although strenuous

efforts were made to stop.^'"

The court found it impossible to hold that a steamer was under

no more than steerage way when an order to stop and back was given,

and the steamer afterward ran three or four times her length, under

a reversed engine, against a head tide, collided with a schooner, and

then ran out of sight in the fog.^^' The fact that it was necessary to

keep a steamer at full speed astern three minutes in order to overcome

her headway impugned estimates of witnesses that her speed was only

half a knot at the time.^'*

Rep. 995; Beale v. Old Colony St. R.

Co., (Mass. 1907) 81 N. E. Rep. 867;

Wood V. Boston El. R. Co., 188 Mass.

161, 74 N. E. Rep. 298; Klocken-

brink v. St. Louis, etc., R. Co., 172

Mo. 678, 72 S. W. Rep. 900; Bauer

V. North Jersey St. R. Co., (N. J.

1907) 65 Atl. Rep. 1037; Hay^vard

V. North Jersey St. R. Co., (N. J.

1907) 65 Atl. Rep. 737, 738; Conrad

V. Elizabeth, etc., R. Co., 70 N. J. L.

676, 58 Atl. Rep. 376; Shelly v. Bruns-

wick Traction Co., 65 N. J. L. 639,

48 Atl. Rep. 562; Halliday v. Brook-

lyn Heights R. Co., 59 N. Y. App.

Div. 57, 69 N. Y. Supp. 174; Mc-

Donald V. Brooklyn Heights R. Co.,

51 N. Y. App. Div. 186, 64 N. Y.

Supp. 480; Green v. Metropolitan St.

R. Co., 42 N. Y. App. Div. 160, 58

N. Y. Supp. 1039; Strauss v. New-

burgh Electric R. Co., 6 N. Y. App.

Div. 264, 39 N. Y. Supp. 998; Towner
V. Brooklyn Heights R. Co., 44 N. Y.

App. Div. 628, 60 N. Y. Supp. 289;

Fenner v. Wilkes-Barre, etc.. Traction

Co., 202 Pa. St. 365, 51 Atl. Rep.

1034; Dunseath v. Pittsburg, etc.,

Traction Co., 161 Pa. St. 124, 28 Atl.

Rep. 1021; Fellers v. Warren St. R.

Co., 26 Pa. Super. Ct. 33; Oehmler

V. Pittsburg R. Co., 25 Pa. Super. Ct.

617; Hooper v. United Traction Co.,

17 Pa. Super. Ct. 638 (car running

on an up-grade). See also Riley v.

Salt Lake Rapid Transit Co., 10 Utah
428, 37 Pac. Rep. 681.

Vessel.— See The Etruria, (C. 0.

A.) 147 Fed. Rep. 217.

17-* Zolpher v. Camden, etc., R. Co.,

69 N. J. L. 417, 55 Atl. Rep.

249.

i'5 Flanagan v. New York Cent.,

etc., R. Co., 70 N. Y. App. Div. 505,

75 N. Y. Supp. 225.

i'6 Mooney v. Trow Directory, etc.,

Co., (C. PI. Gen. T.) 2 Misc. (N. Y.)

238, 21 N. Y. Supp. 957. Inference

of speed of wagon from eflfect of col-

lision, see supra, § 452.

i7TThe Eleanora, 17 Blatchf. (U.

S.) 88, 8 Fed. Cas. No. 4,335.

"8 The AlasKa, 33 Fed. Rep. 107,

110.
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But if the rails were wet from a recent rain, it would be difficult

to stop a train quickly, though the train was running not more

than five or six miles an hour.^"" And the distance run by an electric

car aftei the brakes were set and a collision ensued may not be a just

criterion of speed if the track was moist and slippery ^^° and if the car

had also escaped from the control of the motorman.'*' It is common

knowledge, however, that the use of sand materially assists in brtaging

a car to a stop, especially on wet or greasy rails.'
^^

It has been suggested that the strength of an inference of excessive

speed from the fact that an electric car ran a long way after collision

with a wagon would be somewhat diminished if the wagon was

utterly demolished so that it afforded only a momentary obstruction.'^*^

While the fact that an electric car with the power reversed was

stopped within a distance of seven or eight feet after striking the

hind wheels of a cab would clearly indicate that it was not running

rapidly at the moment of collision, it might also be equally cogent

proof that the collision would not have occurred if the power had been

reversed earlier and as soon as the motorman had reason to apprehend

an accident.^**

§ 454. Other Circumstantial Evidence of Speed of Train.— The
court inferred that the speed of a train was great when a jerk or

lurch caused by an uneven track threw a passenger off his feet as he

was passing from one car to another, broke his handhold, and hurled

him against the door of a car.'*^ An electric car running for two

i7» Wilda V. Hudson River R. Co., iss Riley r. Shreveport Traction Co.,

24 N. Y. 430, 437, per Gould, J. 114 La. 135, 38 So. Rep. 83, per
ISO gee Tacoma R., etc., Co. v. Hays, Breaux, C. J.

(C. C. A.) 110 Fed. Rep. 496, 500; i84 Halifax Electric Tramway Co. v.

Adams v. Boston, etc., St. R. Co., 191 Inglis, 30 Can. Sup. Ct. 256, 260.

Mass. 486, 78 N. E. Rep. 117; Barry See also Omaha St. R. Co. v. Mathie-

V. Boston El. R. Co., (Mass. 1907) sen, (Neb. 1905) 103 N. W. Rep. 666;

80 N. E. Rep. 225; Springfield Consol. Strauss i\ Brooklyn Heights R. Co.,

R. Co. V. Puntenney, 101 111. App. 95, 85 N. Y. App. Div. 613, 82 N. Y.

97. Supp, 767; Valin r. Milwaukee, etc.,

181 Riley v. Shreveport Traction Co., R. Co., 82 \Ms. 1, 51 N. W. Rep.

114 La. 135, 38 So. Rep. 83, per 1084.

Breaux, C. J. isr. Galveston, etc., R. Co. v. Patillo,

182 Penny v. Rochester R. Co., 7 N. (Tex. Civ. App. 1907) 101 S. W. Rep.

Y. App. Div. 595, 40 N. Y. Snpp. 172. 492.
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hundred yards with the brake off, on a down grade of two or three

per cent., would evidently attain a high rate of speed.^*"

In a ease arising out of a railroad crossing accident in the city of

Montreal, there was much testimony that the train was going at a

far more rapid rate than six miles per hour, and one circumstance

not in evidence, but which tended to convince the court that the

witnesses were correct, was that the company contended, and appeared

to be advised, that there was no legal limit to the rate of speed in

cj-ossing highways in cities, towns, and villages. " If they so believe,

and are so advised," said the court, "there would be a presumption

that a light train, running on rapid time, . . . would not lessen

its speed until it was necessary to stop at the station." ^'^

§ 455. Inference of Speed of Derailed Cars. — The fact that a

passenger on an electric car which left the track was thrown across

the car, against and through a window on the opposite side from

where he was sitting, would legitimately tend to prove that the car

had been running rapidly.^** But there is no standard of comparison

to enable a trier of facts to say that the quantum of demolition result-

ing from the derailment of a train on a down grade, on an embank-

ment, and at a short curve, was such that it was presumably going

at a speed in excess of its usual and schedule rate.^*°

§ 456. Speed Inferred from Shock of Collision between Cars. —
In a case where a car was "kicked" from a switch onto the main

track and collided with cars standing there, a witness who was

sweeping the floor of one of the stationary cars stated that the force

of the collision shook down a stove pipe and broke the glass in the

door and lamp, and he estimated the speed of the colliding car, which

he did not see, at twenty miles an hour. " Stress was laid upon this

statement by plaintiff's counsel," said the court, " but while it

may be conceded that the moving car struck with sufficient force to

186 Bell V. Cape Breton Electric Co., trie R. Co., 127 Cal. 608, 60 Pac. Rep.

Ltd., 37 Nova Scotia 298, 302. See 170.

also supra, § 453, text for note 172. i8» Chicago, etc., R. Co. v. O'Brien,

187 Tanguay 1'. Grand Trunk R. Co., (C. C. A.) 132 Fed. Rep. 593, 596:

20 Quebec Super. Ct. 90, 102, per Weight of experiments as evidence of

White, J. speed of derailed cars, see supra,

188 Johnsen v, Oakland, etc., Elec- § 426.
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jar the stove pipe so that it fell down, that a window light was

broken, and the lamp disarranged, the opinion that it was moving

at the rate of twenty miles an hour is absurd. If this had been so,

the force of the collision must have broken more substantial portions

of the stationary car than a lamp and window glass. . . All

estimates of distance [speed?] must, under such circumstances, be

regarded as of doubtful value at best, and when given in such

haphazard and conjectural way, amount to nothing more than a mere

guess, and ought not to be made the basis of judgment by court or

jury." ""

§ 457. Estimate of Speed from Rebound of Colliding Cars.—
Expert testimony that a car, which was proved to have reboimded

several feet from a standing car with which it came in contact, must

have been running ten to fifteen miles an hour, was held to be

inferior to positive testimony that it was actually moving at the rate

of only two or three miles an hour. " It is evident that there must

be numerous causes besides the speed of the car which might produce

such rebound," said the court ;
" such as the grade at that point, the

weight of the impinging cars, and the strength and elasticity of the

springs behind the draw-bars, none of which facts were placed before

the experts to enable them to form a correct opinion." ^'^

§ 458. Speed of Running Cars Estimated by Noise."- — In an

Iowa case, where it was argued that the speed of a moving train

could not be determined by the sound with sufficient accuracy to

justify the admission of evidence in regard to it, the witness having

no knowledge of it except as derived from the sound, the court said:

" Small differences in the speed of moving trains cannot probably

be determined by the sound, but we think that the difference between

the speed of a slowly innving and of a rapidly moving train could be

distinguished quite easily from the sound by a. person in the imme-

diate vicinity. . . . Such evidence, we think, could not, under

all circumstances, be deemed wholly unreliable. What weight the

100 Settcratrom v. Brninerd, etc., R. Mioh. 120, 20 N. W. Rep. 818, per

Co., 89 Minn. 262, 04 N, W. Rop. 882, Champliti, J.

per Lovely, J. i"= As to noise made by running
It" Viets II. Toledo, etc., R. Co., 55 trains, engines, or cars, see ante. §

21G rf seq.
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evidence in question was entitled to, under the circumstances shown,

it was for the jury to determine." ^°' In the case cited, all the

witness undertook to say was that the train was running rapidly and

more than six miles an hour. But in a Missouri case it was held

that testimony of a witness who attempted to be more precise ought

to have been excluded. He was about one hundred and twenty-five

feet from a street railway, with a house intervening, and he testified

that judging only from the noise made by an electric car it was

running between twelve and fifteen miles an hour. It was not claimed

that he had made any particular study of the subject, or that he

had ever operated street cars, but he had had for twenty years or more

the common experience of a city man traveling on street ears. The

court said :
" Long training and study make men so proficient in

particular subjects that they sometimes really know more than to

the casual observer seems possible, and therefore we ought to hesitate

to pronounce as impossible the possession of such knowledge when

it is claimed with a fair show of reason. But when very unusual

technical knowledge is claimed, the party offering the evidence ought

to be able to show the court that such attainment is practicable by

experience and study, and that it is so recognized in the particular

trade or science. There is no sound more familiar to the ears of a

city man than that made by a street ear in motion, and one may
by the sound form some idea as to whether the car is moving fast

or slowly, but to the man of common experience the idea is very

indefinite. When such evidence is offered, the court, in the first

instance, must pass on the question of the qualification of the witness

to give an opinion; and, unless the court is satisfied that the witness

is really enabled to give something more than a vague guess, it

ought to rule the evidence out as not worthy to influence a verdict.

The objection to this evidence ought to have been sustained." ^**

There was held to be probative value in the testimony of a witness

who did not see a horse car coming, but heard it, that, from the

sound of the bells on the horses, he thought it was coming at full

speed."'

13 Van Horn v. Burlington, etc., 24 N. J. L. 268, 282, cited infra, §

R. Co., 59 Iowa 33, 12 N. W. Rep. 465, note 220.

752, per Adams, J. i»5 Baltimore City Pass. R. Co. v.

10* But see Moore v. Central R, Co., McDonnell, 43 Md. 534, 550.
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§ 459. Speed of Passing Horse and Wagon Estimated by Noise.

— In a Connecticut case it was held that a witness may properly be

allowed to testify that a horse and wagon which went by his house

in the night was going fast, judging from the noise.^'" Courts take

judicial notice, as we have already seen in another connection, that

horses and vehicles make more or less noise, according to circum-

stances, in traveling on highways.^''

§ 460. Estimate of Speed by Noise of Collision. — A nonexpert's

estimate of the speed per hour of a train which he did not see, based

solely on the noise of its collision with standing cars, was held to be

entitled to no consideration whatever.^'*

§ 461. Train or Vessel Behind Time.— The desire to make up

for lost time is sometimes an incentive to maintain or increase the

rate of speed,^^" and proof that a train was late at the time of a

collision is corroborative of testimony to high speed.^°° That a

steamboat was behind time on her trip is a circumstance tending to

support a contention that she was going at an excessive rate of

speed.^"^

§ 462. Vessels Racing.— In a collision ease in British Colum-

bia, Sir Matthew B. Begbie, L. J. A., concluded liis opinion with

the following observations as to the very serious consequences of

allowing several steamers to leave the wharves, especially in narrow

waters, at the same hour :
" In time of war, when two belligerents

are in a neutral harbor, they are never permitted to leave together;

nor, I believe, until after a period of twenty-four hours. In the

present case the Cutch and the City of Nanaimo aie not in one sense

looNesbit v. Crosby, 74 Conn. 554, Co., 114 La. 1065, 3S So. Rep. 859;

51 Atl. Rep. 550. Salter r. Utica, etc., R. Co., 59 N.
i!)7 See ante, §.§ 214, 229, 210, 231. Y. C:K ; Louisville, etc., R. Co. v.

108 Williams v. Kansas City, etc., Morlay, 86 Fed. Rep. 241, 58 U. u.

R. Co., 96 Mo. 275, 9 S. W. Rep. 573. App. 526. See also Giisseiilieira i>.

But see as to inference from noise of Lake Shore, etc., R. Co., 66 Mich,

collision supra, § 449, text for note 150, 33 N. W. Rep. 161; Stowell v.

153. Erie R. Co., (C. C. A.) 98 Fed. Rep.
100 TTarvey v. Louisiana Western R. 520.

Co., 114 La. 1065, 38 So. Rep. 859, 201 The Steamboat Massachusetts, 10

per Breanx, C. J. Ben. (U, S.) 177, 16 Fed. Cas. No,
200 Harvey v. Louisiana Western R. 9,258.
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belligerents. They did not fire red-hot bullets or shell at each otlier,

but they run the manifest risk of inflicting on each other or on

innocent neutrals, as the present case shows, quite as important

damage and loss, both of property and life. Two steamers colliding

in the gulf or bursting their steam chests may settle their differences

quite as substantially by going to the bottom with all their cargo

and passengers as they could possibly manage it with the most

improved projectiles or explosives. And although it was in evidence

that these vessels never race— that is forbidden by the pilot rules—
yet it was ingenuously confessed that they never meet without seeing

which of them can go the fastest. This the harbor master can hardly

prevent. But a fine of two hundred dollars upon any master who

leaves this eaaflned wharfage until some small interval— eight min-

utes is, according to the present case, far more than is necessary—
say five minutes after the other, or even ten dollars on the wharfinger

who throws off a line earlier, might be effective." ""^

§ 463. Horse and Wagon Behind Time.— As a circumstance

tending to corroborate testim.ony to high speed of a horse and wagon,

the court noticed that the occupants of the wagon were desirous of

catching a ferry and had but a short time in which to do it.^"^

§ 4G4. Speed Proved by Time and Distance. — With the distance

between two points actually measured and the time consumed by a

train in covering it automatically registered, speed between the points

is ascertained with precision.^"* Estimates of witnesses as to speed

of a vessel are of course altogether useless where time and distance

are clearly proved so that a computation can be made therefrom. ^"^

But mere estimates of distance ^°® or of time ^"^ are always unreliable.

202 The Esquimalt and Manaimo R. 238, 21 N. Y. Supp. 957. See also

Co. V. The Ship Cuteh, 2 British Farrell v. Houston, etc., E. Co.,

Columbia 357, 363, 3 Can. Exch. (Supm. Ct. Gen. T.) 4 N. Y. Supp.

862, 372. In 'ihe City of Puebla, 3 597 (horse car behind time).

Can. Exch. 26, 32, the same judge 204 Johnson v. New York Cent., etc.,

observed that anxiety of a vessel to R. Co., (Supm. Ct. Spec. T.) 40 Misc.

"beat the record" time on a trip has (N. Y.) 350, 82 N. Y. Supp. 254.

undoubtedly lost many a ship hy col- "o^ The Yarmouth, 100 Fed. Rep.

lision. 667, 671. See also ante, § 413.

203 Mooney v. Trow Directory, etc., 200 See ante, § 397.

Co., (C. PI. Gen. T.) 2 Misc. (N. Y.) »07 See post, § 863.

PACTS— 38
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§ 465. Testimony to Speed in Relative Terms.— It has been held

that testimony of a witness that a train was running " slowly or

fast," without showing by any standard of comparison what he

means by the expression, may be properly excluded.^"' Upon the

question whether a train was running at an excessive rate of speed,

" it is true one witness testified that the train was running very fast,"

said the Supreme Court of Pennsylvania ;
" but inasmuch as he did

not say how fast, nor fix any standard by which the speed of the

train could be ascertained, his testimony is without value in this

respect." ^"^ Speaking of testimony that a train was running " fast,"

with nothing to show what the witness's idea of " fast " was, " one

man considers a thing rapid, another man considers it slow," said

the court. " It furnished no criterion or data by which the judg-

ment of the jury can be applied and the rate of speed determined, as

E basis for the charge of negligence." ^^^

In regard to the testimony of a passenger on a train that the

speed was " swift," and a jar or lurch was " quite violent," " ter-

rible," " awful," " very severe," the court said :
" Mere expletive

or declamatory words or phrases as descriptive of speed or acts,

unaccompanied by any evidence capable of conveying to the ordinary

mind some definite conception of a specific physical fact, and depend-

ing generally upon the degree of nervous emotion, exuberance of

diction, and volatility of imagination of the witness, and not upon

his capacity to reproduce by language a true picture of a past event,

are of slight, if indeed they are of any, assistance in determining

the real character of the fact respecting which they are used." ^^^

And where testimony to speed was given only in terms of com-

parison with ordinary rates, Chief Justice Campbell of Michigan

said that " the testimony should at least show approximately what

the real rate was," and that " the well-known liability of all common
observers to be deceived as to the rate of speed of heavy trains "—
estimates apt to be excessive— " renders it necessary to guard as far

as possible against vague testimony which cannot be directly met or

208Lindgren v. Omaha St. R. Co., 210 Watson v. Erie R. Co., 10 Ohio

(Neb. 1905) 103 N. W. Rep. 307. Dec. 454, 45G, per Lamson, J.

zooKeiser v. Lehigh Valley R. Co., 211 Foley j;. Boston, etc., R. Co.,

212 Pa. St. 409, 61 Atl. Rep. 903. (Mass. 1907) 79 N. E. Rep. 765, 766,

per Riigg, J.
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corroborated by the proof of persons having actual laiowledge on the

subject." '^^ To say that a horse car is " going at full speed " does

not convey any very definite idea. " It all depends upon the speed

of the particular team drawing the car. It might be three miles

an hour, or it might be ten." ^^' But such testimony has been held

admissible.^^*

On the other hand, it was held that testimony as to the speed of

an electric car, that " it looked very fast " to the witness, is a state-

ment indicative of the speed as a fact and not a statement of opinion,

and is therefore admissible.^" And testimony that a railroad train

" was going pretty fast " is evidence tending to support a finding

that its rate of speed exceeded ten miles an hour. " It is a matter

of common observation and knowledge that the ordinary speed of a

railway train is in excess of ten miles per hour. As ordinary speed

exceeds that rate, one accustomed to notice the movement of trains

would not likely pronounce the speed ' pretty fast ' without it

exceeded ten miles an hour." ^^'^

The opinion of a witness to speed need not be more definite than

that the object in question was moving at a greater or less rate of

speed than other familiar objects which the witness had been accus-

tomed to observe in motion. " That the witness is unable to state

that the object in question was moving at the rate of a certain number

of miles in an hour, would not necessarily render his opinion useless

as an aid to the jury. Assistance in coming to a conclusion on

such a question may be derived from a statement that the object

was going slowly or at a snail's pace, or no faster than a man walks,

or faster than a man could run. The opinions are admitted to enable

212 Grand Rapids, etc., R. Co. v. " It requires no expert to tell when
Huntley, 38 Mich. 537, 540. a ["trolley"! ear is going fast." Beier

213 Vogler V. Central Crosstown R. v. St. Louis Transit Co., 197 Mo.

Co., 83 N. Y. App. Div. 101, 82 N. 215, 94 S. W. Rep. 876, 880, per

Y. Supp. 485, per Woodward, J. Lamm, J.

21* United Breweries Co. v. O'Don- In Detroit Southern R. Co. v. Lam-
nell, 124 111. App. 24, 28. bert, (C. C. A.) 150 Fed. Rep. 555,

215 Montgomery St. R. Go. v. 557, there was testimony that the

Shanks, 139 Ala. 489, 37 So. Rep. 166, train was running faster, some said

citing Birmingham R., etc., Co. v. much faster, than usual.

Pranseomb, 124 Ala. 621, 27 So. Rep. 2ie Galveston, etc., R. Co. v. Mur-

508. See also Chicago City R. Co. ray, (Tex. Civ. App. 1906) 99 S. W.
r. Matthieson, 212 Til. App. 292, 299. Rep. 144, 147, per Neill, J.
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the jury to realize as far as possible the impression as to speed made

by the moving object upon the mind of one who saw it. It would

be more satisfactory if the admissibility of such opinions could be

made to depend upon their conformity to some definite standard of

clearness or accuracy in their formation and expression. It is not

practicable, however, to fix any such standard. The vagueness of

the opinion would only go to the weight of the testimony, and

not to its admissibility." ^"

Where witnesses swore that an electric car was running fast (" awful

fast," said one of them), it was held that an issue was thereby

made for the jury on the question of excessive speed, and that a

nonsuit of the plaintiff was improper.^^' A witness may compare

the speed of a train at the time of an accident with the speed of the

same train at the same place on previous days, though such testimony

would probably be of little worth.^'* And it seems that a witness

with no special qualification, who did not see a train, was regarded

as competent to testify to his judgment of its speed— that it was

running " fast," or " unusually fast "—
• from hearing it only.^-°

Testimony that a train stopped " very abruptly," which attracted

the attention of the witness, would have some tendency to show that

it was not running unusually fast.^^^

An intelligent witness who had his attention drawn to a train, and

217 Kansas City, etc., R. Co. v. tion or of any issuable measure of

Crocker, 95 Ala. 412, 11 So. Rep. 262, speed and inadmissible. See also, to

per Walker, J. See also infra, § 477, the text, Illinois Cent. R. Co. r. Ash-

and see Baltimore City Pass. R. Co. line, 171 111. 313, 49 N. E. Rep. 521;

V. McDonnell, 43 Md. 534, 550. Overtoom t>. Chicago, etc., R. Co., 80

" A witness might know and truth- 111. App. 515.

fully say that a train was running 218 Kube v. St. Louis Transit Co.,

fast or slow, and yet be unable to 103 Mo. App. 582, 78 S. W. Rep. 55.

state the speed in miles per hour, and But see ante, § 77, as to the rule

such inability would not render his in Missouri precluding withdrawal of

testimony of no value or incompetent cases from the jury,

upon the question of speed." Overtoom 210 Guggenheim v. Lake Shore, etc.,

V. Chicago, etc., R. Co., 181 111. 323, R. Co., 66 Mich. 150, 33 N. W. Rep.

54 N. E. Rep. 898, per Carter, J. See 161.

also Pfeiffer v. Chicago City R. Co., 220 Moore i\ Central R. Co., 24 N.

96 111. App. 10, holding, however, that J. L. 268, 282. See supra, §§ 458,

the witness's stitoment that a oar was 459.

" going as fast as it could " was be- 221 Manley r. Delaware & H. Canal

yond the realm of common observa- Co., 69 Vt. 101, 37 Atl. Rep. 279.
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who declares without qualification and irrespective of locality that it

was running " very rapidly," may safely be considered as testifying

that it was running at a rate not less than twenty miles an hour.''^^

§ 466. Testimony in Relative Terms by Biased Witnesses. — De-

scription of speed simply as " fast/' " swift," " slow," etc., should

always be deemed a fatal vice in the testimony of an interested party.

" When a witness says, therefore, in a given case, that the car ran

swiftly or with speed, he says nothing to the purpose when the

inquiry is as to negligence in the rate of travel. Such testimony is

altogether too uncertain for judicial action, and most especially so

when there was no collision, but only the fright of a passing horse."

It is only the thought of a witness, and that witness a party, as to

what is speed and what is swiftness. In his own case he might well

think that any rate of movement would be speed or swiftness, in

order that he might recover, whereas other witnesses might well

think that the same rate of movement was neither speed nor swift-

ness. " The difficulty is that no means of contrast is afforded by

such testimony by which to distinguish between the rate of speed

which is usual or customary or reasonably prudent, and that which

is not so." '^-^ But if a party can add such a statement as this ;
" I

jumped and grabbed my horses, and it came on me that quick,"

it materially increases the weight of his testimony ;
^^* because it is

not to be assumed that a biased witness will deliberately swear falsely

to a simple matter of fact,^^^ although in matters of uncorroborated

opinion and judgment he is to be distrusted.^^^

Where a plaintiff, who was on an express train for about a minute

and a half after it started from a station, testified, in describing the

rate of speed it had attained when he stepped or jumped from it,

that " the train went so swift that it pulled the feet from under me,"

the court said it was " a reasonable conclusion from his testimony in

222 Wilds V. Hudson River R. Co., gan v. People's Pass. R. Co., 163 Pa.

33 Barb. (N. Y.) 503, 505. See gen- St. 102, 29 Atl. Rep. 743.

erally as to construction of testimony, 224 Colorado Midland R. Co. v. Rob-

post, chap. XXVII. bins, 30 Colo. 449, 71 Pac. Rep. 371.

223 Yingst ». Lebanon, etc., St. R. See also supra, § 436.

Co., 167 Pa. St. 438, 31 Atl. Rep. 225 See ante, §§ 78, 80 et seq., and

687, per Green, J. See also Plana- post, §§ 1066, 1093.

226 See post, %% 1092, 1094.
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regard to the speed of the train, and the time he was on it, that it

was moving at the rate of from ten to fifteen miles an hour when he

jumped from it." ^^'

§ 467. Testimony in Kelative Terms Overcome by Physical

Facts. — In a New York case, where the plaintiff was struck by an

engine, one of his witnesses declared that " it was running as fast

as it could go ; " another, that " the engine was backing down very

quick ;
" another, " it went considerable fast ;

" another, " the engine

ran fast
;
" another, " it was going pretty fast." The court was not

enamored of this indefinite testimony. "What was meant by the

terms, ' as fast as it could go,' ' very quick,' ' considerable fast,'

' pretty fast,' ' fast ' ? Who can tell ? Did all mean the same speed,

or did each mean a different degree, more or less ? " queried the

court. The engineer and fireman testified that the speed was four

to six miles an hour, and were corroborated by other witnesses. The

plaintiff testified that the only injury he received, although he was

struck fairly on the shoulder, was " a little black and blue spot " on

his shoulder. " This evidence," said the court, " is conclusive that

the engine, when it struck plaintiff, was moving slowly. ^^* It entirely

overcomes the indefinite statements of plaintiff's witnesses, and

demonstrates the unreliability of conclusions and opinions formed

during moments of excitement." And the court concluded that the

engine was moving not over four or six miles an hour.^^'

§ 468. Witness Ignorant of length of Units of Measurement.—
We have elsewhere seen that in the judgment of a Canadian court

an estimate of distance by a witness who did not know the length of

his units of measurement was utterly worthless. The author there

stated his reasons for dissenting from this conclusion,^^" and he is

supported by a decision of the Supreme Court of Wisconsin in a

case where a witness testified that in his opinion a train was running

about twenty-five miles an hour, but on cross-examination admitted

that he did not know how many feet or rods there were in a mile,

22' Rothstein v. Pennsylvania R. Co., Co., 40 N, Y. 9, opinion of James, J.

171 Pa. St. 620, 33 Atl. Rep. 379, per As to excitement of observer, see

McCoIlum, J. supra. § 438.

22" See aupra, § 449. 230 See supra, § 417.

220 Beisiegel v. New York Cent. R.
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and it was objected that he was therefore incompetent to testify on

the question of speed. " It is a mere matter of opinion how many
miles an hour a train is running, with the best of witnesses," said

the court. " The opinion of some witnesses would be more reliable

than that of others. It would depend upon their intelligence and

experience. It does not follow that a witness may not be able to

form a reasonably intelligent opinion of the distance or space of a

mile if he cannot readily know or tell how many feet or rods there are

in a mile. He may be able to form an opinion of what is a foot

in length, height, or depth, or of what is a rod or a mile. A knowl-

edge of these main spaces is acquired by observation and practical

test, while their minute subdivisions depend much upon the tables

to be learned and remembered. The weight to be given to the opinion

of a witness will depend upon his general intelligence, learning, and

experience. But the opinion of one who ranks below the common
standard is not to be stricken out as incompetent." ^'^

§ 469, Expert Testimony to Distance Required for Stopping Car.

— Testimony of experienced men, such as motormen and conductors

of electric cars, as to the distance in which a car going at various

rates of speed can be stopped, is admissible; and although motormen

in the employment of a defendant railway company and acquainted

with the equipment of the particular ear involved in a collision would

be better qualified to express an opinion, a plaintiff should not be

compelled to call his adversary's employees. With the ability to

place upon the stand a number of motormen thoroughly competent

to testify upon the question, if the defendant fails to avail itself of

that opportunity, it will be fair to assume that the testimony of the

plaintiil's experts is correct and cannot be successfully controverted. ^^^

In a case where expert testimony was received as to the distance

which a train may run before it can be stopped, all of the experts

on both sides agreed in stating that the distance required is dependent

upon numerous conditions, and varies widely; that no fixed rule

can be given, nor distance stated with certainty ; and that " engines

are very queer," and some of the difficulties were inexplicable.^^'

231 Ward V. Chicago, etc., R. Co., 2S2 Traver v. Spokane St. R. Co.,

85 Wis. 601, 55 >^. W. Rep. 771, per 25 Wash. 225, 65 Pac. Rep. 284.

Orton, J. 233 Sheehan v. St. Paul, etc., R. Co.,
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Substantial conflict in the testimony as to the distance within

which a ear can be stopped when running at a given rate of speed

requires submission of the issue to the jury if it is a material one.^^*

§ 470. Number of Witnesses.— While it is true that the pre-

ponderance of evidence does not always nor generally depend upon

the number of witnesses/^^ yet where many witnesses who were ia a

position to observe the speed of a railroad train, for instance, concur

in their testimony, and are disputed only by a few who had no better

Opportunities to estimate the speed, a court or jury should not act

from mere will or caprice, but should have some tangible and sub-

stantial reason for so doing before rejecting the testimony of the

many and accepting that of the few witnesses. ^^"^ Especially should

testimony of the many control where they are disinterested, in no

manner discredited, and are opposed by only a single witness.^^'

§ 471. Bias of Witnesses. — An engineer or a fireman of a loco-

motive testifying to speed of the train in exculpation of himself from

the charge of negligence, or any other employee in the same predica-

ment, is a biased witness ;
^"^ and his estimate of speed, like estimates

or opinions in regard to all other facts by biased witnesses, must be

taken with considerable allowance, especially if it is opposed to that of

others not under the same temptation to color their testimony.-'*''

While the engineer of a locomotive would perhaps be better qualified

to judge of the rate of speed of his train at the time of an accident,-"

a jury would be at liberty to accord greater weight to the testimony

of disinterested observers.^''* His testimony is not necessarily to be

believed in preference to contrary estimates of outside observers, even

where the latter are also presumably inclined to favor their own

side.''"

76 Fed. Eep. 201, 207, 46 U. S. App. 99 111. App. 623. See also ante, §§ 63,

49S. 64.

234 White V. St. Louis, etc., K. Co., ms See post, § 1109.

(Mo. 1907> 101 S. W. Rep. 14. 28» See post, |§ 1092, 109,1.

286 See ante, § 61. 2*0 See supra, § 441.

280 Chicago, etc., R. Co. v. Givens, 241 iTnion Pac. R. Co. v. Rassmus-

18 111. App. 404, 408. See also ante, sen, 25 Neb. 810, 41 N. W. Rep. 778.

I 63. 242Northrup v. Canadian Pac. R.
2S7 Chicago City R. Co. v. Maloney, Co., 32 N. Bnins. 365, 370.
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The testimony of other employees whose acts or omissions are not

involved in any way is not to be regarded prima facie as that of

biased witnesses; for the m,ere relation of employee to one of the

parties to a suit, be it a railroad company or an individual, is not of

itself, apart from other consideration, any impeachment of a wit-

ness.^^^ And if the engineer of a train whose speed is in question

is a witness against the railroad company, and not in its employ at

the time he is sworn, the assumption is warranted that he does not

put the speed any greater than it actually was.^''^ Speaking of the

egtimates by train hands of the moderate speed of their train at the

time of accident, in opposition to testimony that it was running very

fast, it was remarked in a Canadian case that " the engine driver

and conductor are perhaps the most interested witnesses," ^*' but that

" the others are not brought into the accident in any way, and there

if nothing to discredit them except that they are in the employment

of the crown," and this the court did not seem to regard as serious

ground for disparagement.^***

A general concurrence of train hands in their estimate of moderate

speed of their train at the time of an accident is not necessarily a

suspicious concurrence— does not necessarily indicate that they are

testifying in coneert.^*^

In collision cases in admiralty courts it is generally expected that

the officers and crews of the respective vessels, " with a natural feeling

for their own ease," ^*' will overestimate or underestimate speed,

according to the interest of their ovra vessel.^** Besides these aber-

rations of judgment, they are also addicted to perjury.^'*" In these

eases and in collision cases against railroads and street railway com-

panies, the testimony with respect to a question of speed is usually

2*3 Chicago, etc., R. Co. v. Givens, 2*8 The Trident, 1 Spinlcs Ecc. &
18 111. App. 404, 408, per Bailey, P. J. Adm. 217, 218. See also post, § 1110.

But see post, § 1117. 219 See for example The Raleigh, 41

»** Hunter v. Oooperstown, etc., R. Fed. Rep. 527, 528; The Orizaba, 57

Co., 112 N. Y. 371, 375, 19 N. E. Rep. Fed. Rep. 248; The Oregon, 27 Fed.

820, per Peokliain, J. Rep. 751, 754. See also ante, § 409,

246 See post, I 1109. and post, §§ 491, 535; The Alene, 74

"• Dube V. The Queen, 3 Caa. Exch. Fed. Rep. 268, 272; The Gleirogle, 122

147, 154. Fed. Rep. 508.

'" Bube V. The Queen, 3 Can. Exch. 2=0 See post, S 1021.

147, 154. As to witnesses testifying

in concert, see pest, § 987.
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conflicting.''^ Thus, in a case in Missouri the motorman and con-

ductor of an electric car estimated that its speed at the time of a

collision in the night was four miles an hour. Witnesses for the

plaintiff placed it at fifteen, twenty, and twenty-five miles an hour.'''

In another case the motorman of an electric car testified that its

speed was four or five miles an hour as it approached the place of

collision, while several witnesses on the other side estimated the

speed at from thirteen to sixteen miles an Iiour.'^' In still another

case the engineer of a railroad train estimated the speed at eight

miles an hour, and opposing witnesses ranged from ten or twelve to

forty miles per hour.''*

§ 472. Inconsistent Conduct of Witness.— Weight of testimony

that the running of an electric car was " fast " or " faster than usual

"

is hardly more than zero where the witnesses do not seem to have

considered at the time that it was fast or even particularly notice-

able.''' The speed of a steamer and her tow running under full sail

with wind free is likely to be greater than her master's estimate in

attempting to exculpate himself; and if he says her sails were not

drawing, "why were they up, if not to add to the propulsion of the

boat?"'"

§ 473. Presumption Against Perjury of Witnesses. — According

to a familiar principle, sustained by a multitude of authorities,'"

estimates of speed by a witness, circumstantially supported by facts

which he states, so that if untrue his testimony is " pure invention,

or, to use plain language, deliberate perjury," ought to prevail,

where the credibility of the witness is not impeached, over testimony

which consists of estimates alone. Thus, in a New York case, a

261 See The F. & P. M. No. 1, 45 254 Texas, etc., R. Co. v. Ball,

Fed. Rep. 704; Louisville, etc., R. Co. (Tex. Civ. App. 1903) 73 S. W. Rep.

V. Morlay, 86 Fed. Rep. 241, 58 U. 420.

S. App. 526; and most of the other 265 gchutt v. Shreveport Belt R. Co.,

railroad and street railway cases cited 109 La. 500, 33 So. Rep. 577. And see

in this chapter. generally as to inconsistent conduct

252 Sluder v. St. Louis Transit Co., of a witness post, § 1139.

189 Mo. 107, 88 S. W. Rep. 648. 2b« The Oregon, 27 Fed. Rep. 751,

2BS Traver v. Spokane St. R. Co., 754, per Dyer, J.

25 Wash. 225, 65 Pac. Rep. 284. 257 See post, §§ 1047, 1093.
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witness for a defendant street railway company testified that the

defendant's horse car was coming down the Bowery slowly, under

the ordinary rate of speed, but very little faster than one of the

witnesses walked, and that it could not have been going at the rate

of ten miles an hour, the rate at which the plaintiff's witnesses, who

were on the car, swore it was driven when it struck the plaintiff.

But one of the plaintiff's witnesses also testified that when the

accident occurred the driver had hold of the brake, swinging it

leisurely to and fro, and that with the lines in his other hand he

slapped the horses, urging them all the time and whipping them,

and another one testified that his attention was called from the

newspaper he was reading to notice what he thought was the exceed-

ingly rapid xate at which the car was moving. A verdict against

the defendant was held to be fully justified.^^*

§ 474. Failure to Contradict Testimony.— It is a significant

circumstance tending to support the testimony of observers in regard

to speed of a car or train, that, although other observers express a

different opinion, the testimony of the former is not contradicted by

the motorman or engineer who controlled the speed and testifies in

the case.^^° So where the engineer of a vessel libeled for collision

was not called as a witness on the part of the vessel, nor his absence

accounted for, testimony of the libelant's witnesses as to the rate of

speed was regarded as confirmed.^^"

§ 475. Effect of Mistake of Witness in Estimating^ Speed. — Mis-

take of a witness in estimating speed, like a mistake in estimating

distance,^"^ may diminish the weight of his testimony in other re-

spects, as far as it involves matters of Judgment, but such a mistake

does not alone impeach his veracity, nor authorize the rejection of his

testimony to facts within his own knowledge as unworthy of belief."'^

268 0'Donnell v. New York, etc., R. 17,460. See also The Ferry Boat

Co., 8 Daly (N. Y.) 409. New York, 1 Ben. (U. S.) 211, 18

259 Kitay v. Brooklyn, etc., R. Co., Fed. Cas. No. 10,194.

23 N. Y. App. Div. 228, 48 N. Y. Supp. ^ei See ante, § 404, text for note

982. See also supra, § 443, and post, 36, and compare ante, § 409, text for

§ 570. note 69, and post, § 509, text for

aooThe Steamship Westphalia, 4 notes 12, 13.

Ben. (U. S.) 404, 29 Fed. Cas. N.o. 282 Jacobsen t). Dalles, etc., Nav. Co.,
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§ 476. Construction of Testimony to Speed.^^'— Testimony that

a railroad train was running " between ten and twelve miles an hour,"

ifi categorically sufficient to justify a jury in believing that it was

rnnning at the rate of twelve miles an hour.^'^* In determining

whether a nonsuit was properly adjudged or a verdict was properly

directed in a case where speed was a controlling factor, an appellate

coui-t will give to the facts that construction which is most favorable to

the party complaining of the action of the trial court, and will allow all

inferences tending to support his contention.'"'*

§ 477. Testimony to Speed of Bicycle.— A plaintiff testified that

the defendant, riding a bicycle behind an automobile, " shot out from

behind the automobile," and struck and knocked him down. " This

expression conveys the idea of velocity much more graphically and

much more accurately than the customary description of a stated

speed in a fixed time," said the court. " Going at the rate of so

many miles an hour requires comparison, and our experience demon-

strates the difficulty and inaccuracy of determining with any degree

of certainty the speed at which a fast-moving conveyance is pro-

pelled. We say of a train of ears or a bicycle or automobile that it

was going such a distance in a given time, but we have no fixed

standard by which to compare the speed of a moving object, and

a(;cordingly no means of fixing the time required to cover a distance

in feet or miles. When we say that a rider on a vehicle, capable of

being driven swiftly, shot out or shot by, the idea of velocity or great

speed is at once presented to the mind, and at the same moment the

thought is suggested that the speed may be beyond safety. Even if

the expression is extravagant, it affords a jury some guide to enable

them to determine that the speed at which the vehicle was going was

great, and that it may have been negligence on the part of the rider

to drive at that rate of motion. The defendant says that he and his

companion, also on a bicycle, were ' going slow.' The companion

106 Fed. Rep. 428, 431, per BeUinger, 2«4 Chicago G. W. R. Co. »;. Mohan,

J.; Chicago, etc., R. Co. v. Huston, 88 111. App. 151, 157.

95 111. App. 350. And see post, §§ aoo Nein v. La Crosse City R. Co.,

1076, 1083. (C. C. A.) 92 Fed. Rep. 85, 88; Deyo
283 See generally as to construction v. New York Cent. R. Co., 34 N. Y.

of testimony, f)Osi, chap. XXVllI. 9, 16.
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says that they were not ' going fast' ^^* There is a wide difference

between shooting out from behind an automobile, and going slow or

not going fast, and this feature of the case was properly left to the

jury to decide."
'"''

§ 478. Speed of Automobiles. — Very many of the section head-

ings in the preceding part of this chapter designate considerations

that would be likely to have weight, mutatis mutandis, in deciding a

litigated question of speed of an automobile.^*^ In view of the an-

tipathy to automobiles which prevails in many communities, it is not

improbable that observers who testify that an automobile was running

at a high rate of speed will unconsciously exaggerate, according to the

custom of biased witnesses,^''* quite as much as the chauffeur or

occupants of the automobile wiU depress,^'" the rate of speed in their

estimates. The estimate of a bicycle policeman, who judges from the

exertions required to overtake the machine, should be entitled to great

weight as the testimony of a person in regard to his own acts.'''^ For

the same reason, however, testimony of the chauffeur as to what he

actually did in the way of regulating the speed should have special

weight."'^ Persons traveling by automobile are frequently in a hurry

t.i reach their destination; and where this is the case, the fact will

tend to corroborate adverse testimony.^^^ Automobiles running at

considerable speed can be brought to a standstill within a remarkably

short distance.^'*

The following account of a police court case was taken from a Few
York daily newspaper

:

" Charles G. Gates, son of John W. Gates, was arraigned in Special

Sessions yesterday on a charge of speeding in his Mercedes automo-

bile on March 9. Testimony was taken at considerable length. The

witnesses were closely cross-questioned by Assistant District Attorney

Krotel and Attorney Bushe, representing Mr. Gates.

2«8 As to such testimony, see supra, 26^ See as to proclivities of biased

§§ 465-467. witnesses, post, §§ 1095, 1096.

21" Myers v. McFarland, 31 Pa. Co. 2^0 See supra, § 471.

Ct. 49, per Weiss, P. J. 2^1 See supra, § 442.

288 Nonexpert may testify to speed 2^2 See supra, §§ 436, 442.

of automobile, supra, § 432. Infer- 2^3 See supra, §§ 461-463,

ence of speed from effect of collision, 274 See supra, § 478,

supra, § 451.
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" The trial resulted in an acquittal. Justice McKean said that

while he and Justices Olmsted and McAvoy held P. C. Vanderpool,

the mounted policeman who made the arrest, in the highest esteem

and depended greatly upon him, still the testimony of Mr. Gates and

others outweighed his statements.

" Mr. Gates was arrested by Vanderpool at One Hundred and

Sixty-ninth street and Jerome avenue. The policeman alleged that

Mr. Gates, who was driving the car, was speeding at twenty-five miles

an hour.

" Mr. Gates on the stand yesterday swore that he was going at the

rate of only twelve miles an hour. He said that he had left 20 East

Seventy-fourth street at 6:30 o'clock that Sunday evening and with

four others was going to Woodmansten Inn, near the Morris Park

racetrack. They were due there at 7 :30. Consequently, he said, there

was no need of hurry. He testified that as he had driven a car for

eight years he ought to know how fast he was going. The one he

drove at the time, he said, had carried him four thousand miles in

Europe and two thousand miles in this country. His testimony was

corroborated by Arthur Singer, who was a guest of Mr. Gates when

the arrest was made, and by the chaufPeur, Frederick Walsh. Two
ladies were in the automobile at the time, but they did not appear in

court."

§ 479. Ascertainment of Vessel's Speed with and without land-

marks. — A by-law of the river Tees providing that no steamship

should be navigated on any part of the river at a higher rate of speed

than six miles per hour was construed by the English Court of Appeal

as prohibiting navigation against the tide at a greater speed than six

miles per hour over the ground, and not as thus limiting the speed

through the water. In the course of the discussion, the members of

the court found occasion to consider the facilities for determining the

speed of vessels. " If the ship is out at sea without any visible object

in sight and with no method of ascertaining the rate of speed over the

ground," said Lindley, L. J., " the only way of ascertaining the speed

is by the log or by the engines, that is, by the rate of the ship going

through the water. . . . It is not possible in a moment, I sup-

pose, to tell at what rate a ship is going, whether a steamship or a

sailing vessel, over the ground in a place where observations cannot

be taken. It may be found out after a time at wliat rate she has been
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going, by taking observations at certain distances between certain

points, and so it may be ascertained what distance she has traversed,

but there is no way that I know of except by means of the log or some

other such method of ascertaining at what rate a ship is going through

the water." And Brett, L. J., said :
" The great difBculty put to us

was the difficulty of judging of the rate of speed, and it was said that

if a vessel is in motion, her rate of speed can only be judged by the

rate at which she is going through the water. But when a vessel is

in the ocean it is very much as if those on board were in a carriage

driving across Salisbury Plain without a mark on it, when no doubt

it would be very difficult to tell at what rate the carriage is going;

but when a carriage is going along a road marked with milestones, it

is easy to tell at what rate the carriage is going by marking one mile-

stone and seeing how long it is before reaching another.^'^ The
points in a river with banks are very much more like a road marked

with milestones than like Salisbury Plain, because there are marks

and steeples, and other things which everybody navigating the river

knows perfectly well, and by which he can judge of the rate of speed

at which the vessel is going over the ground. He can judge by seeing

how long the vessel is in going from one known mark to another

known mark on the bank." "^

§ 480. Speed of Vessels Estimated from Revolutions of En-

gines.^"— Usually the rate of steamers at " half speed " and " slow
"

as compared with their " full speed " is proved by the direct evidence

of the officers who know the facts. To omit this direct evidence, and

to resort to the computations of a mechanical engineer who never

saw the ship, based on the engineer's estimates of the number of

revolutions per minute, that were not entered in the log, is a sub-

stitution of a very inferior kind of evidence when much better could

presumably have been produced, and justifies the presumption in-

dulged in similar circumstances "^ that the better evidence would have

been less favorable to the party controlling it.^''° In a case before the

English Privy Council, their lordships remarking that the matter of

275 But estimates of time without a 277 Speed of vessel with " bone in

timepiece would be as unreliable as her teeth," see supra, § 448.

estimates of speed without landmarks. 27s See post, § 581.

See post, § 863. 279 The Columbia, 27 Fed. Rep. 704,

J'o The R. L. Alston, 8 P. D. 5. 717,
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1

speed of a steamer at the time of a collision " ought not to be allowed

to rest on opinion or estimate," expressed " regret that the engineer of

the steam Vessel was not called to state the exact speed at which she

was going," inasmuch as " he no doubt could have told how many
revolutions in a minute the engines were making." And, the failure

to produce the engineer, or explain his absence, was regarded as a

circumstance unfavorable to the steamer.^*" Where the circumstances

of the case showed that there must have been some loss of speed, the

amount of loss not being ascertained with any approach to definite-

ness, by the pitching of the vessel, and by the effect of head wind, sea,

and current, the estimate of speed by an officer of the vessel was

deemed to be more accurate than the result of a mathematical com-

putation of the speed produced by an engine making the number of

revolutions that were proved in the case.^^^ But in other cases the

court has given " careful attention to the testimony of the engineers

and the number of revolutions of the engines." ^*"

§ 481. Effect of Reversal of Engines upon Speed of Steamers.—
" The pilot of every steam vessel ought to know, and every competent

pilot, of course, does know practically, within what distance his vessel

can be stopped at any given rate of speed." "^^

In a footnote to his opinion in a collision case between the steamships

Aurania and Eepublic, District Judge Brown set forth the following

facts derived from experiments with the Aurania and the Frisia, as to

the rate at v/hich steamers turn Under a hard a-port or hard a-starboard

helm, and the effect of a reversal of the engines on steering: ^'* " In

a calm sea and no wind, the Aurania, four hundred and eighty feet

long by fifty-six feet beam, going at fourteen and one-half knots, her

helm was ordered hard a-port. The helm is moved by steam, and

goes hard over in about twelve seconds, and reduces the speed from

one-half to three-fourths of a knot. A change of heading was first

490 Malcolmgon v. Meeson, 1 Moo. P. S.) 393, 407, 6 Fed. Cas. No. 3,028

0. C. N. S. 357, 369. See also post, (at p. 158), pvr Longyenr, D. J.

§ 568. 284 The Aur.ania, 29 Fed. Rep. 9S,

2«iThe Johns Hopkins, 13 Fed. Rep. 121, note. In The Britannia, 34 Fed.

185, per Lowell, C. J. Rep. 546, 555, note, there is a further

282 The Britannia, 34 Fed. Rep. discussion by Judge Brown of the

646, 549. See also The Orizaba, 57 effect of reversing the screw upon the

Fed. Rep. 247. action of the rudder.

?83 The Colorado, Brown Adm. (U.
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observable in fourteen seconds after the order was given. Prom that

time her bows canted to starboard very regularly at the rate of five

degrees in every nine or ten seconds, making a change of one hun-

dred and two degrees in three minutes and nine seconds, or one point

in going about four hundred and ninety feet, i. e., about a length,

and turning upon a radius of about 2,500 feet, or a little over five

lengths. The rate of change, compared with the length of the vessel,

is a little less than appeared in the case of the Lepanto (21 Fed.

Rep. 651). See White's Naval Architecture, 630-637. Her centre

of rotation is one hundred and fourteen feet aft of her stem; her

centre of gravity one hundred and twenty feet further aft. Her

engines being reversed at the same speed, the action of her helm

during the first minute after reversal is normal to a much reduced

extent, canting her only from five degrees to ten degrees at most.

After that, her headway diminishing, and her propeller being right

handed, her bows fall rapidly to starboard, through the action of the

propeller alone, and the helm has little or no efEect until her headway

is fully stopped ; and this continues the same when she acquires stern-

way. Reversing full speed, at thirteen to fourteen knots speed, she

is stopped dead in tto w^ter in three minutes fifty-nine seconds

after the engines are put full speed astern, and in a distance of 1,740

feet. The Oregon, the same, or nearly the same. And, in general,

whatever be the rate at which she is working ahead, if the engines

are reversed at the same speed, she stops in the same time.

"In some experiments with the Frisia (24 Fed. Rep. 495), three

hundred and fifty feet long, forty feet beam, and 2,313 tons net, and

full speed twelve knots, it was stated that, going full speed ahead, if the

engines were reversed full speed, the bows canted one and one-half

points to starboard, the propeller being right handed, whether the helm

was put to port or to starboard ( ?) in the interval of two minutes

until her headway was stopped ; but with the rudder amidships, she fell

off two points to starboard in the same interval. (The details of the

experiment were not given in tlie testimony.) Under orders to stop

and reverse, the engines were stopped in seven to eight seconds after

tlie telegraphic order was given, and reversed six seconds afterwards.

It took twenty-three seconds to turn the rudder from amidships to

hard a-port."

Experiments were made on board the steamship Seneca of the Old

FACTS — 29
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Dominion line, by scientific and practical engineers, which seemed

to demonstrate that, when going at seven miles an hour, with her

engines making thirty-four revolutions per minute, she could be and

was stopped within the distance of her own length.^*' In another case

experiments showed that the Britannic going at the rate of twelve

knots would come to a dead stop in two minutes three seconds, trav-

ersing 1,100 feet; going fifteen knots, and reversing full speed, she

would come to a standstill in less than three minutes, going 1,500 feet.

The Celtic, a sister ship working substantially like the Britannic, going

thirteen and one-half knots could be brought to a stop in two and one-

half minutes on reversing full speed. ^^^ Judge Brown said that a

steamer like the Fulda, though keeping lier full steam power in reserve,

could not expect to be able to stop before running into a ship at anchor

five or six hundred feet ahead of her, if she was going upwards of six

knots an hour.^^^ Other cases where the effect of reversal of engines

upon the speed of vessels was noticed or discussed are cited in the

notes ;
^^* and in one of them Judge Brown gives a table of approximate

computations of the rate at which steamers retard knot by knot on

reversing, ^^°

The first engineer of a large steamer on Lake Erie testified that

when the steamer was running at the rate of seventeen miles an hour,

the proper signals for cheeking, stopping, and backing could be given

through the bells, the wheels be reversed, and the speed of the steamer

be so far checked as not to injure a vessel by collision, while the

steamer was running twice and a half or three times her length

(seven hundred and fifty or nine hundred feet), and that if running

at the rate of twelve miles an hour only two-thirds that number of

feet would be required for that purpose.^'"

§ 482. Circumstances Reducing Vessel's Speed.— If a steamer

would make about thirteen and one-half knots in favorable weather

285 McCabe v. Old Dominion Steam- The Alene, 74 Fed. Rep. 268, 272; The

Ship Co., 31 Fed. Rep. 234, 236. Orizaba, 57 Fed. Rep. 247; The Louis-

280 The Britannic, 39 Fed. Rep. burg, 75 Fed. Rep. 426, 33 U. S. App.

397. 543.

287 The Fulda, 52 Fed. Rep. 401. 2so The Normandie, 43 Fed. Rep.

288 The Normandie, 43 Fed. Rep. 161, note.

151; The Martello, 34 Fed. Rep. 71, 200 The Northern Indiana, 3 Blatehf.

73; The Saale, 59 Fed. Rep. 716, 720; (U. S.) 92, 18 Fed. Gas. No. 10,320,
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under fifty revolutions a minute, a considerable sea " would undoubt-

edly reduce her speed some two or three knots." ^^^ On account of the

drag on steamers while in shallow water but a few feet deeper than

their keels, District Judge Brown reckoned full speed of two steamers

in such places at thirteen and one-half and ten and three-quarters

knots instead of fourteen and eleven, respectively, their normal full

speed.''*^ The state of a vessel's bottom may retard her speed; but

"the mere fact of a certain number of plates being off, unless they

stuck out and impeded her course, would not substantially alter her

speed." "=>

§ 483. Inference of Vessel's Speed from Orders Given.— The fact

that a steamer's first order with a view to avoid collision was " full

speed astern " in a situation where duty required her to run slowly,

is of itself evidence that she was not proceeding with proper care.

" The collision was then imminent or this order would not have been

given. Such danger could not have arisen if she had proceeded slowly

and with due caution." ^°* Moreover, orders to reduce speed may not

be regarded as satisfactorily proved when the testimony comes from

officers attempting to relieve themselves from a charge of negligence.^"^

An order to close the ashpit doors if executed would, at most, slightly

diminish the speed of a steamer's engine and would not materially

reduce the vessel's speed.^*"^ The fact that a steamer's wheel was put

hard over when changing her course just before a collision suggests

that she was going at a higher speed than the estimate of not more

than four miles per hour, made by her witnesses in attempting to

exonerate the steamer from blame.^"'

291 The Fulda, 52 Fed. Eep. 401, per Rep. 216, 218, per Wallace, 0. J. On

Brown, D. J. the question of speed of a schooner at

292 The Mesaba, 111 Fed. Kep. 215, the time of eolliaion, it was a circum-

219. stance of much probative force that

293 The N. Strong, (1892) P. Div. immediately after the vessels had

105, 109, per Jeune, J. cleared each other, and before any

2»4 The Illinois, 65 Fed. Rep. 123, change had been made in the course or

124, per Butler, D. J. speed of the schooner, some of her

295 7„ re La Bourgogne, 117 Fed. crew, by the master's orders, lowered

Rep. 261, 268. See supra, § 471. her power launch into the water from

280 /n re La Bourgogne, 117 Fed. the stern davits and got into her;

Rep. 268, 269. and yet no difficulty was experienced

!»'The Etruria, (C. C, A.) 147 Fed. in lowering the launch, or after sh^
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§ 484. Entries or Absence of Entries in Vessel's Log. — On the

((uestion of speed of a ship at the time of a collision, entries in her

log showing the rate at which she was capable of going under similar

conditions are valuable evidence that she may have been sailing

faster than her witnesses represent that she was going.^"* If a col-

lision closely followed an order for " full speed " but after sufBcient

time to execute it, a contention that the order was not in fact obeyed

is not established merely by omission of an entry to that effect in the

engineer's log. " The collision occurred so soon after the order was

given, that it is not surprising the entry does not appear," said the

court. " Why should the order have been disobeyed ? . . . The
' engineer would naturally obey the order immediately." ^"

Where the master of a steamship testified that his engines were

working " dead slow " eighty seconds before collision, but the log

spoke only of " slow " and " stopped," Bucknill, J., said :
" I know

that in ships of this high class the logs and other documents are

supposed to be kept with great care, and it is almost impossible to

believe that if the engines had been working dead slow for so long a

time, it would not have been recorded in the log." ^'"'

§ 485. Speed of Ocean Liners in Fog.— " Perhaps the court

should take judicial notice of the almost universal practice of running

ocean liners at excessive speed in fogs," said Judge Townsend,'"^

although it seems that on some of the lines the company rules require

that the speed be reduced on such occasions.'"^

§ 486. Practice in Navigating Mississippi River in Fog.— It is

said that a vessel feeling her way in a fog on the Mississippi river,

now and then taking her bearings by the echo of the whistle from the

banks and by sighting the trees, most usually takes on greater speed

after assuring her position at any given point, and continues it until

she reaches the next point ahead, where she must again reduce her

speed and feel her way.'"*

was in the water, although she was soo The Koning Willem I., (1903)

directly athwartship of the schooner's P. 114, 123.

course. Palmer v. Morchants', etc., -loi In re La Boiirgogne, 117 Fed.

Transp. Co., 154 Fed. Rep. 683, 706. Rep. 261. 209.

208 The Zadok, 9 P. D. 116. ""^ Case cited in last note.

200 The Illinois, 65 Fed. Rep. 123, aoa Quinette v. Bisso, (CCA.) 13B

124, per Butler, D. J. Fed. Rep. 825, 832, per Jones, D. J,
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§ 487. Testimony to Storms in General.— Testimony that a

storm was extraordinary or otherwise is merely the opinion of the

witness, the weight and importance of wliich must depend upon the

extent to which it is justified by the facts proved in the case. " To
iliustratc," said a court charging a jury, " if a man should describe

a storm as of unwonted fury, bursting upon this city, and it should

appear that after it subsided little or no damage was sustained by

property exposed to it, the force of such description would be greatly

impaired." ^ In estimating severity of the weather, witnesses on a

1 Stephens, etc., Transp. Co. v. Tuckerman, 33 N. J. L. 543, 552, per Mr.

Justice Depue.
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vessel high out of the water would probably make light of waves that

would appear to be much more considerable to witnesses on another

vessel with a very low freeboard.^ Where a ship was lost in a storm

which speedily abated and then broke out stronger than before, the

court suggested that some of the apparent conflict in the testimony

as to the severity of the storm was " no doubt due to the lack of dis-

tinction between the weather before the ship sank and the weather that

followed." ^ In the same case, the fact that many persons, while the

ship lay upon her beam ends and in the trough of the sea, clambered

upon the outside along the keel, and remained there, neither blown

off nor washed off, till the vessel went down, was regarded as incom-

patible with an extraordinary wind or sea.* Where a supply of fifteen

hundred gallons of water was taken on board a schooner in two or

three hours off a lee shore, the interested captain's ^ testimony that

the weather was " rough, stormy, with a heavy sea," was not regarded

as trustworthy.'

Testimony of experienced seamen as to the ordinary or the danger-

ous character of a storm is of course specially valuable.'

A witness who testifies circumstantially to rough weather may be so

decisively contradicted by concurrent testimony of other witnesses

that no credit can be given to any part of his testimony,' especially

to any statement wherein he is contradicted.'

§ 488. Opinion as to Direction of Recent Storm. — "If a man
were to come upon the track of a recent rain or snow storm, he would

hardly be stopped in giving an account of it as a witness if he were to

say among other things that the storm appeared to have come from a

particular direction; because such a storm, as every one knows, must

usually, for a time, leave behind it some very conclusive indications

of the direction it had taken." "

2 The Santuree, 136 Fed. Rep. 682, 7 The Colima, 82 Fed. Rep. 665, at

683. p. 670.

3 The Colima, 82 Fed. Rep. 665, 669, sThe Victoria, (C. C. A.) 95 Fed.

per Brown, D. J. Rep. 184, 188. Falsus in uno, falsus

1 The Colima, 82 Fed. Rep. 665, 673. in omniivs, wc post, § 1073 et seq.

' Bias of witnesses to weather, see » The Sir Robert Lee, 96 Fed. Rep.

infra, § 401. 348, 350.

" The Queen v. The Ship Oscar and lo Per Cooley, C. J., in Underwood

Hattie, 3 Can. Exch. 241, 247. v. Waldron, 33 Mich. 232, 235.
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§ 489. Weather Bureau Records in General.— The government

M'eather bureau records are generally accepted as trustworthy descrip-

tions of the weather— including fog and direction and velocity of

the wind— at the time when and the place where the observations

were taken,^^ and they of course operate to confirm preponderant testi-

mony.^^ Testimony of a United States signal service officer, who

speaks from his official record, that it rained on a certain day, is

superior to testimony of witnesses who kept no record and swear to

the state of the weather from memory alone. ^^ Data taken from the

weather and wind records of the government signal service, as to the

direction and force of the wind for several days, a year or two before

the trial, must prevail over the unassisted memory of witnesses.^*

Official records at lighthouses are more trustworthy evidence of the

velocity of the wind in the vicinity than the statements of outside

witnesses.^^

11 Gram v. Greenbush, 3 N. Y. Supp.

76; Zunz v. New York, 103 N. Y.

Supp. 222; Brennan v. New York, 103

N. Y. Supp. 266 ; The Steam Propeller

J. L. Hasbrouck, 4 Ben. (U. S.) 359,

13 Fed. Gas. No. 7,323; The Florence

P. Hall, 14 Fed. Rep. 408, 411; The

M. J. Cummings, 18 Fed. Rep. 178,

180; The Queen of the Pacific, 21 Fed.

Rep. 459, 467; The Pacific, 53 Fed.

Rep. 501, 503; The Hercules, 55 Fed.

Rep. 120, 122; In re Humboldt Lum-

ber Manufacturers' Assoc, 60 Fed.

Rep. 428, 441; Humboldt Lumber

Manufacturers' Assoc, v. Christopher-

son, (C. C. A.) 73 Fed. Rep. 239, 252;

The Elfrida, (C. C. A.) 77 Fed. Rep.

754, 757; The Sir Robert Fernie, 96

Fed. Rep. 348, 350; The Queen Eliza-

beth, 100 Fed. Rep. 874, 879 (where

Judge Thomas said: "The adoption

of the ofiicial registry of the wind, in

preference to the evidence of the crew,

accords with the action of the court

in The Peckforton Castle, 3 P. D. 11,

3 Aep. M. Gas. 633") ; The Margaret

B. Roper, 103 Fed. Rep. 886, 895; The

Ashbourne, 112 Fed. Rep. 687, 688;

Maryland Casualty Go. v. Finch, (C.

C. A.) 147 Fed. Rep. 388, 391. See

also infra, § 497 ; Chicago, etc., R. Co.

V. Zapp, 110 111. App. 553, affirmed

209 111. 339, 70 N. B. Rep. 623; Con-

nolly V. Ross, 11 Fed. Rep. 342, 348;

The M. J. Cummings, 18 Fed. Rep.

178, 180; The Mary Lord, 26 Fed. Rep.

863 ; The Columbia, 48 Fed. Rep. 325

;

In re McWilliams, ( C. C. A. ) 74 Fed.

Rep. 648; The Auguste Andre, Young
Nova Scotia 205; The Temple Emery,

122 Fed. Rep. 180, 182.

As to discrepancies between weather

bureau records at different points

more or less remote from the place in

controversy, see The Margaret B.

Roper, 103 Fed. Rep. 886, 891.

12 The Chatfield, 52 Fed. Rep. 490,

493.

13 Lindsay v. Cusimano, 12 Fed. Rep.

504. See also as to memory of dates,

post, § 845.

"The Oregon, (C. G. A.) 55 Fed.

Rep. 666, 672, per Taft, G. J.

15 The N. Strong, (1892) P. 105,

108, per Jeune, J.



4:56 THE WEATHER. [§ 490

But if the records bear evidence that they were carelessly kept, or

that they have been tampered with as respects the entries important

to the case in hand, they will be entitled to little or no weight, and

may discredit the testimony of the witness who made them.^"

Weather bureau observations taken at intervals during the day and

night have a bearing upon the question of weather conditions at any

time during the period, although no observation was taken at the

precise moment to which the controversy is directed.^'

Concerning fogginess of the weather at the time of a collision in

the middle of the Hudson Eiver (North River) a few minutes after

nine o'clock in the forenoon, the government weather observer testified

that the Manhattan shore was obscured from the weather bureau

station at No. 100 Broadway, some three hundred feet high, until

nine o'cloclc a. m., and the New Jersey shore until ten a. m. Compar-

ing his testimony with the conditions, as otherwise proved, the court

said :
" Prom such a height and distance away, no absolutely accurate

observations could be made of the fog conditions on the water, nor how

far it was possible for persons there to see. It appears by the testi-

mony that observations were possible for about fifteen hundred feet,

but though objects could, in a general way, be seen that distance, it

was not possible to discern with certainty what was taking place on

or near the objects." ^' But testimony of a lighthouse keeper in con-

nection with his official record may be very useful as corroborating

other testimony to the existence of fog at a point not far away, and

as discrediting opposing testimony.^"

§ 490. Conflict between Mariners and Weather Bureau Eecords

Beconciled. — In considering a claim for salvage of a steamship

beached about three-quarters of a mile south of Cape Henry light-

house, the conditions of the wind and sea being a subject of dispute,

United States District Judge Hughes said :
" Although the reports of

the weather and sea-swells made at the signal office at Cape Henry do

not show during the whole period of this service as bad a condition

of weather and sea as was testified to by the wrecking officers, still it

16 The Frederick E. Ives, 25 Fed. is The Etruria, 139 Fed. Rep. 925,

Rep. 447, 449. per Adams, D. J.

17 Chicago, etc., R. Co. v. Trayes, 17 i» The Mary Weaver, 124 Fed. Rep.

111. App. 136. 977, 979.
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is probable that this partial conflict of testimony is more apparent

than real. On that part of the coast the wind and sea-swells are not

necessarily simultaneous. It is well known that often there are high

winds without much swell, and, on the other hand, heavy swells in

fine weather. That the reports from the signal station at Cape

Henry, put in evidence by the defense, do not in some respects cor-

respond with the testimony of mariners, speaking from their personal

experience, is doubtless owing partly to the fact that the observations

at the signal station are made only seven times in twenty-four hours,

at a point on the coast where the changes of wind and current are

frequent and sudden
;
partly to the fact that they are made by theoreti-

cal men on shore, whose position is essentially different from that of

practical seamen actually encountering the elements out upon the

waters; and partly to the fact that the nomenclature of the signal

service, which is purely scientific and arbitrary, differs from that of

seamen, which is conventional. For instance, the men of the signal

station say that the wind is not ' high ' until it blows at the rate of

thirty-five miles an hour ; is not a ' gale ' until it attains a velocity of

forty-five miles ; and does not become a ' storm ' until it exceeds the

rate of fifty miles an hour. Mariners, however, who buffet the winds,

use a nomenclature which refers to sensible effects rather than to

mathematical precision, and to velocities apparently as great but often

much less than are indicated by scientific instruments. There is

accordingly observable, in some of the testimony taken in this case,

a discrepancy between scientific reports of winds and swells at Cape

Henry, made from instrumental observations taken on shore, and the

statements of seamen who were engaged in the vessels and surf boats

outside. And, as I am under the necessity of passing upon the relative

value of this testimony, I am free to say that I am not inclined to

repose entire confidence in the reports of the officers of the signal

service as to facts out at sea, when they conflict with testimony of

experienced and credible seamen. Indeed, these reports cannot be re-

ceived between parties to a litigation as evidence in the strict legal

sense. They lack the two sanctions necessary to the validity of legal

testimony, viz., that of being given on oath, and that of being sub-

jected to the opportunity of cross-examination. The courts are doubt-

less at liberty to take judicial notice of these reports as historical

minutes of the course of natural events; but they certainly are not
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bound, and perhaps not at liberty, to give full credence to them in

prejudice to the interests of litigants, when contradicted by the testi-

mony of practical mariners of unquestioned credibility. The de-

positions of experienced mariners as to events of which they have

practical knowledge, given on oath and under cross-examination, are

certainly a higher grade of evidence than such reports ; and where the

witnesses are well known and enjoy a character beyond impeachment,

it must be preferred. No doubt the scientific reports are true, mathe-

matically, as of the isolated points of time and place to which they

refer; yet all naked mathematical facts occurring in the course of

nature are more or less modified by circumstances which do not appear

in the barren scientific minutes which record their occurrence. If a

surf boat crossing dangerous breakers in a high wind on a sea-swell is

saddenly caught up and capsized, the property on board lost, and the

men drowned, the collision of elements which actually did occur, and

did produce the catastrophe, may not be denied to have occurred on

the faith of a minute taken an hour or two before or afterwards, at

the nearest signal station on shore, showing that the wind was at the

time not blowing a ' gale,' but only at the rate of forty-four miles an

hour, and that the swell was ' light southeast.' A swell that is light

along the shore may produce angry, roaring, ingulfing breakers out on

a reef but a few hundred yards off. If the witness to nautical facts

be an intelligent person of experience and approved credibility, a court

of law must believe what he says under oath and under cross-examina-

tion, concerning facts which have occurred within his own Imowledge,

in preference to the isolated minutes of an officer who was not on oath

and was not cross-examined as to any of the explanatory circum-

stances which may have existed at the time. Yet I am free to admit

that these minutes often afford to a court invaluable assistance in (di-

recting extravagances of statements on the part of ignorant or iin-

scrupulous witnesses." ^°

§ 491. Bias of Witnesses to Weather.— In collision or salvage

cases the representations with respect to the weather made on one

side and on the other generally require to be taken with some deduc-

tions," for it is quite probable that the views of the witnesses will be

20 The Sandringham, 10 Fed. Rep. 656, 668.

21 The Juliana, Swabey 20, per Dr. Lusliington.
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somewhat influenced by their respective interests ; " and conflict be-

tween the testimony of the crews of the interested vessels is often

such " as would be amazing if collision cases did not continually pre-

sent the same state of affairs." ^' In a ease arising out of a collision

in the East Hiver ofE New York, the court said that some suspicion

attached to a claim that thick snow came on suddenly, continued

until the collision, and disappeared a minute or two afterwards, while

no bells were rung either upon other vessels, or upon the ferry slips,

which are in the habit of using bells in thick weather to guide boats

in coming in ; and that the proof to sustain such a claim ought to be

clear and satisfactory.^* The owner of a ship resisting a claim for

salvage may make light of his position when the service was rendered,

' as men are apt to do of a danger that is past," even when it is very

clear that he thought at the time he was in the most imminent

danger.^'

§ 492. Credit of Witnesses Incorrect in Some Respects. — In

weighing contradictory testimony of witnesses as to the state of the

weather, the general rule ^* obtains of course :
" "Where there is

irreconcilable conflict between witnesses upon the principal point in

issue, it is indisputable that superior credit is due to those witnesses

whose testimony upon other material points is in accord with facts

otherwise proved, rather than to those witnesses whose testimony on

those points is shown to be incorrect." "

§ 493. Weather Bureau Predictions.— The following observa-

tions have been made by several federal judges respecting the credit

due to prognostications of the weather bureau :
" It cannot be claimed

that meteorology is an exact science. The predictions of the weather

bureau cannot always be accepted as absolute verity, and we jeer at it

s2The Santurce, 136 Fed. Rep. 682, 451, per iirown, J. See also as to

683, per Adams, D. J. See also The proof of improbabilities, ante, § 32.

Victoria, (0. C. A.) 95 Fed. Rep. 184, as The Canadian Pac. Nav. Co. v.

187; infra, §§ 501, 504 (text for note The Ship C. F. Sargent, 3 Can. Exch.

76), § 507; and post, §§ 1094, 1096, 332, 340.

1021. ^«See post, § 1088.

23 The Eagle Point, 114 Fed. Rep. 2^ The Florence P. Hall, 14 Fed.

971, 973, per McPhergon, D. J. Rep. 408, 413 {wind and rain), per

2* The Rockaway, 19 Fed. Rep. 449, Brown, D. J.
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when unheralded storms bring devastation, and when its forecasts are

not fulfilled. The mechanics of storms, those vast and subtle forces

of the air which give rise to atmospheric disturbances, and supply the

energy needed to continue them, are still little understood; but the

forecasts and reports of the weather bureau are regarded of sufficient

consequence to permit their acceptance as evidence, and the seafaring

man cannot be absolved from the charge of carelessness and temerity

if he fails to give heed to its predictions. Its forecasts and warnings,

so far as they can be obtained by surface reading only, have reached a

high degree of accuracy ; and, as the extent of the area from which its

reports are received is extended, its value has been enhanced." ^^

" It is urged that the predictions of the government officials of the

weather bureau are not to be relied upon; that they are so frequently

incorrect as to make them the laughing stock of the observant and the

weather-wise. It may be that a predicted storm may be dissipated

before reaching its apparent destination, or that one may unannounced

come from a quarter where stations of information are few or abso-

lutely wanting, but nevertheless we are of the opinion that these

reports furnish the most trustworthy information attainable, and that

those relying upon them should not be considered negligent or care-

less, as might be those who suffered injury despite these warnings." ^°

" Proverbially, indications of the weather are unreliable. Prom the

ancient ground hog to the modern superintendent of the weather

bureau at Washington, the weather-wise are as often false as true

prophets, and their miscalculations are the daily subject of good-

humored derision by the public. Useful as are the monitory storm-

flags sometimes, not infrequently they are hauled down amidst the

laughter of the people, from cloudless skies and radiant with the

sunshine." ^^

" I do not think the signal-ser\ice officers have become so thoroughly

versed as yet in the laws governing the changes of the weather as to

make their predictions a safe guide by which to regulate the move-

ment of the vessels engaged in commerce. We know from our common

experience and observation that their predictions fail at least as often

28 The St. Georg, 95 Fed. Rep. 172, 90 Fed. Rep. 510, 511, per Kirkpatrick,

178, per Brawley, D. J. D. J.

2»The B. V. McCaulIey, (C. C. A.) so The Wilhelm, 47 Fed. Rep. 89,

91, per Hammond, D. J.
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as they are realized, and that they would make a very unreliable

criterion for navigators to adjust their times of going to and from

their ports by— so much so as to make it impracticable to allow their

predictions very materially to control the movement of ships without

regard to the trained judgment of experienced seamen, especially when

voyages are short, as they are upon our lakes, and vessels never very far

from a port of refuge." ^^

§ 494. Weather on Long Island Sound and Jersey Coast — In

E case decided by Judge Brown he said the witnesses all agreed that

" it is not prudent or safe to start with a flotilla of coal boats for a

trip upon the Sound in the face of an easterly wind, even though

the wind be light and the weather clear, because a head sea is very

likely to be met, which will cause the boats to pound or become

swamped, and lead to the breaking up of the tow and the loss of

some or all of the boats." He also said the evidence showed that

'•' when the wind backs from the northeast to the westward of north

it is very likely to return again to the eastward before many hours,

rarely exceeding twelve hours before its return ;

" so that when a

tug left Hammond Flats at six p. M., in November, and the wind

had already been twelve hours between the north and northwest, the

master ought to have anticipated its very speedy return to the

eastward, though the wind at the time of starting was light and the

stars were shining.^^

In a suit for damages alleged to have resulted from carelessness

in towing a dry dock from Hoboken, on a voyage to Philadelphia,

the dock being lost in a storm on the way, Judge Butler said:

"Whether the duration of good weather will be longer when the

wind passes westward from eastward in one diiection than when it

passes in another is not a question of law, but of fact, about which

there is certainly room for difference of opinion. Probably a majority

of intelligent persons would say that the direction in which it passes

is unimportant. At least one experienced witness Fays it certainly is

not important on the Jersey coast. At any rate, there is no evidence

in this case sufficient to prove that the passage northward is such an

31 The Ottawa, 33 Fed. Rep. 52, 54, 251, afflrmed (C. C, A.) 74 Fed. Rep

per Blodgett, J. 648.

32 The Vandercook, 65 Fed. Rep.
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iudication of bad weather as should render one who disregards it

chargeable with carelessness." ^^

§ 495. Existence of Wind.— A statement proved to have been

made by the master of a sloop, in accounting for a collision, that

his sloop would not luff, is an admission of the presence of wiad.

A sailor would not have used such an expression to excuse the action

of his vessel, unless there had been a wind.^* Injuries caused to a

steamer by a sailing vessel colliding with it at right angles, indi-

cating great force in the blow, are conclusive evidence that the

theory of a cahn at the time is incorrect. ^^ A contention on the

part of a ship that a sudden and irresistible " puff " of wind drove

it into collision, when it is admitted that up to that moment the

wind was not serious, justifies a suspicion that the party is attempting

to cover the consequences of his carelessness.^"

§ 496. Accuracy of Memory of Wind.— Confidence in a wit-

ness's recollection of the state of the wind on a particular day or

part of a day may be much increased by his ability to co-ordinate

the fact with circumstances of his employment at that time.^'

Again, a witness for the plaintiff was asked : Q. " How do you

remember that the wind was blowing so hard that morning?" A.

" We spoke of it— Mr. Buck and myself." The evidence was held

admissible.^^ Testimony of witnesses to the course or strength of the

wind at the time of a collision is valueless if their examination shows

that they were paying but little attention to it.'* " It is unreasonable

to suppose " that mariners can speak as to the direction of the wind

purely from personal recollection many months after the time to which

their testimony is directed.*"

83 The B. V. MaoCaulley, 84 Fed. See also The Steam Propeller J. L.

Rep. 500, affirmed (C. C. A.) 90 Fed. Hasbrouck, 4 Ben. (U. S.) 359, 13

Rep. 510. I^'ed. Cas. I^o. 7,323.

s* The Steam Propeller J. L. Has- ss Cole v. Lake Shore, etc., R. Co.,

brouck, 4 Ben. (U. S.) 359, 13 Fed. 105 Mich. 549, 63 N. W. Rep. 647.

Cas. No. 7,323 (at p. 638), per Bene- so The Pacific, 53 Fed. Rep. 501,

diet, D. J. 503.

so The John L. Hasbrouck, 93 U. S. *" The Singapore, 4 Moo. P. C. C.

405,412. See also (mfc, § 450. N. S. 271, 275. See also The Florence

30 The Rescue, 74 Fed. Rep. 847. V. Hall, 14 Fed. Rep. 409, 411; and

87 The Columbia, 48 Fed. Rep. 325. see generally post, | 785 et seq.



§ 497] THE WEATHER. 4C3

§ 497. Weather Bureau Records as to Wind.*^— Some allowance

may be made for different conditions between the roof of the Equitable

Building in New York, where the wind records are kept, and the

open ocean sixteen miles away.*^ And in a case in Nova Scotia

Judge Weatherbe said :
" The evidence as to the direction of the

wind here in the town [Halifax], although it might be useful in

some cases, does not assist us much. I do not concern myself greatly

with the actual direction of the wind. If I came to the conclusion

that there was no ' east in the wind ' in the streets of Halifax, that

would not determine my mind with regard to a vessel at sea, outside

of this harbor." *^ In one case the court relied upon signal service

observations, taken five miles away, as to the direction and velocity

of the wind, making an allowance, pursuant to testimony that it was

reasonable, of one mile per hour additional velocity at the place in

question.**

In a case in Oregon, where the plaintiff sued to recover damages

resulting from alleged negligence of the defendant in setting a fire

on his land Sept. 5, 1892, which spread to the plaintiff's land,

the direction and force of the wind became important factors in

determining the origin of the plaintiff's loss. The following extract

from the opinion of Mr. Justice Moore is self-explanatory :
" The

testimony of the defendant and seven witnesses called in his behalf

tended to show the facts he undertook to prove, and that the wind

was blowing from the northeast. W. S. Blandford, being called

as a witness, testified, in substance, that he was an officer in charge

of the United States Weather Bureau at Portland, and had in his

possession the records of that ofBce, giving the direction and velocity

of the wind for September, 1893, and, referring thereto, said that

on Monday, the 5th of said month, the wind was blowing from the

north until three o'clock in the morning, at which hour it changed

to the east, and continued easterly until eight o'clock in the forenoon,

when it changed, veering to the southeast and south until two o'clock

in the afternoon, and from the hour last named the wind was blowing

41 Weather bureau records in gen- Ins. Co., 24 Nova Scotia 205, 231.

eral, see supra, § 489. Compare same case, p. 226, per

"The E. T. Williams, (C. C. A.) Meagher, J.

139 Fed. Eep. 231. See also infra, 4* Humboldt Lumber Manufactur-

§ 504, text for note 77. ers' Assoc, v. Christopherson, (C. C,

"Eisenhauer v. Nova Scotia Marine A.) 73 Fed. Eep. 239, 252.
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from the south imtil midnight. Eeferring to the velocity of the

wind on that day, the witness said that from midnight until nine

o'clock in the morning it was blowing from two to six miles per

hour; that from the hour last named until eight o'clock in the

evening it was blowing from nine to fourteen miles per hour, except

between twelve o'clock noon and one o'clock in the afternoon it was

blowing from the south fourteen miles per hour, and between three

and four o'clock in the afternoon seven miles per hour. The witness

also said that the record was made by an instrument attached to a

wind vane then located on the roof of the Kamm Building at First

and Pine streets, by means of which the direction of the wind was

printed on a sheet of paper fastened to a revolving cylinder, known

as an automatic register, that was kept in motion by clockwork.

The following ques,tion was then asked the witness by plaintiff's

counsel: 'The fact is, that machine could he relied on against the

world, or a regiment of ordinary people ?
' To which he answered

:

' We would rely upon this, sir, against the city.' The court then

asked the following question :
' Suppose there was a deep canyon

running east and west, and a fire should be built in it, and there

was a strong current of air in the direction of the smoke and flame

to the east, and your observation would say there was a north wind,

would the experience and observation of those who actually saw it

be of any consequence in comparison with your instrument?' A.

' Our instrument would record the actual direction of the wind

accurately.' Q. 'Where? All over this state?' .4. 'No, sir; we

would say if it blew six miles an hour in this valley (Willamette),

it would be the constant direction down the valley and up.' Q. ' I

am speaking of the direction, not the velocity.' .1 .

' Yes, if it

was very light wind, the wind would be liable to change, I should

say, if it was less than six miles an hour.' Whereupon the court,

after diarging the jury upon the issues of the ease, gave the fol-

lowinr;- instructions: 'There is one matter further that I will

mention to you, and that is, part of the testimony ofEered here is

tlip roL'ord of the weather bureau. Tliat record is not mado by the

hand of man ; it is made automntictilly. Tt gives the direction and

the velocity of the wind sought to bo nseertained by means of ma-

cliinery, and, connected with that raaeliinpiy, tliese matters, the

velocity and the direolion of tlie wind, are verorded. But that

instrument, you will observe, according to the testimony of the
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witness, was situated in an elevated position, clear from obstruction;

and when a man comes before you and says that the direction of

the wind at a certain time was from such a quarter, so many miles

away, and was blowing at the rate of so many miles per hour,

irrespective of hills or mountains or forests, you will take into consid-

eration your own experience and the experience of other witnesses

who have testified here, whether that instrument is to be believed

under such circumstances and at such a distance, or whether your

own experience and the testimony of the witnesses are worth any-

thing. Consult your own experience, as well as the report made by

the oificer.' An exception to this instruction having been saved,

it is contended that the language there used was an adverse comment

upon expert evidence; that the court usurped the functions of the

jury; that undue prominence was given to a part of the testimony

to the exclusion of other evidence, and that the record of the weather

bureau was not within the experience of the jurors. If it be as-

sumed, as the plaintiffs contend, that the court charged the jury

to disregard the testimony of the officer of the weather bureau, the

instruction was erroneous; or if it required the jury to determine

from their experience the accuracy of the automatic register used

to ascertain the direction and velocity of the wind, it was equally

erroneous; for it must be presumed that such instrument and the

record made by it were matters not within the general knowledge

of mankind, and hence the jury was incompetent to pass upon the

question. The bill of exceptions does not show the distance from

the weather bureau office to the scene of the fire, nor how many
hills, mountains, or forests intervened, or that the fire was confined

to a canyon; but, in the absence thereof, it must be presumed that

evidence was introduced showing or tending to show the relative

positions of the fire and the office of the weather bureau, together

with the geography of the intervening space. The court did not

attempt to question the veracity of the record made by the automatic

register, so far as it applied to the location in which the record

was made. There was no conflict of evidence in relation to the

velocity of the wind between the hours of twelve and one o'clock on

Sept. 5, 1892; the defendant saying it blew a gale, while the

record showed that it was blowing at the rate of fourteen miles

per hour. There is a conflict, however, as to the direction of the wind

FACTS— 30
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at that hour, the defendant and his witness saying that at the fire it

was blowing from the northeast, while the record shows that at the

city of Portland, several miles distant, it was blowing from the south.

The testimony of the witnesses who saw the fire and observed the

direction of the wind may have been true, and the contradictory

showing of the record made at a different place does not necessarily

prove it to be untrue. The question as to the direction of the wiad

was for the jury to determine from all the evidence submitted. The
jury must be presumed to have been composed of intelligent persons,

and as such must have known that obstacles, such as hills, moun-
tains, and canyons, would necessarily divert the course of the wind.

They may have observed that a great fire would in a slight degree

tend to affect its current, and while they, without the aid of a vane,

may not have been able to indicate the exact point of the compass

from which the wind blew, they could ascertain its general direction,

it does not necessarily follow, because the wind was blowing at a

certain place from a given direction, that it was blowing at all

places from the same quarter. Stations of the weather bureau have

been established and are maintained by the government at important

points to observe climatic conditions, and gather and compile useful

information, which has become a great aid to agriculture, commerce,

and navigation; but the record thus made is not regarded as verity

except at the station where taken, and becomes useful to great areas

of territory only when compared with observations taken at other

stations. By means of the telegraph these comparisons are readily

made, from which storm centres are located, and their general direc-

tion and the force that impels them noted, enabling the oflBcers

of the weather bureau to predict with quite a degree of certainty ' the

probabilities ' of the weather, thereby rendering great benefit to

mankind in the saving of lives and property. The court did not

attempt to question this record, when applied to the location in

which it was made, but submitted it to the jury to say whether from

their experience it should outweigh the testimony of numerous wit-

nesses who saw tl;e fire and observed the direction of the wind. The

experience to wliieh the court referred did not allude to the operation

of the automatic register or to the record made by it, but to tlie

experience of the jurors as to wind currents, and particularly when

affected by obstacles. This being so, the question is presented whether

jurors could be governed by their experience in determining the
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weight of evidence. Had the fire been in the city of Portland instead

of several miles away, no one will pretend to say that the record

of the weather bureau was conclusive evidence of the direction of

the wind, when contradicted by the testimony of witnesses. The

witnesses may have been laboring under a mistake, or falsely testified

concerning the direction of the wind, yet, if the jury believed their

statements to be true, such testimony would outweigh the report of

an automatic register. The jury are the judges of the effect or value

of evidence, except when it is declared by law to be conclusive, and

they are not bound to find in conformity with the declaration of any

number of witnesses which do not produce conviction in their minds,

against a less number or against a presumption or other evidence

satisfying their minds. Hill's Code, § 845. If a juror could not

consult his experience he could never reach a conclusion in cases in

which the evidence was conflicting. His experience is or should be

the lamp of reason by which his judgment is controlled, and he may
consult and be governed by it in all cases in which the evidence is

conflicting and not declared to be conclusive; and the court may
properly instruct the jury that on examining the evidence they may
bring to its consideration, in determining the weight to be given to it,

such general practical knowledge as they may have upon the subject."

It was held that the instruction violated no rule of law, and judgment

on a verdict for defendant was afBrmed.*'

§ 498. Velocity of Wind.— Witnesses commonly describe the

force of the wind in varying language, but language not unnaturally

varying, because the terms of description of wind are not terms which

are used with the strictest accuracy.*" Estimate of the velocity of

the wind founded on the course of the smoke issuing from a steamer's

smokestack is unreliable, especially as a method of determining the

rate at which a schooner close-hauled to the wind was actually sailing,*'

In a conflict of testimony as to the force of the wind, if it appears

that the wind was not sufficient to make white-caps, but produced

only some ripples on the water, those witnesses who state that the

wind was only a fresh breeze are thereby strongly corroborated.*'

*' Willis V. Lance, 28 Oregon 371, " The Steamer Ancon, 6 Sawy. (U.

375, 43 Pac. Rep. 384, 487. S.) 118, 1 Fed. Gas. No. 348.

"The N. Strong, (1892) P. 105, <8 The Alexander Folsom, (C. C. A.)

107, per Jeune, J. 62 Fed. Eep. 403, 407,
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Testimony of witnesses who speak of a midwinter storm as a blizzard,

01 as the severest they had ever known, may refer not so much to

the violence of the wind as to its combination with severe cold.** The

fact that the master of a ship hoisted the mainsail to the reef shows

very satisfactorily that the wind was too strong for a full sail, as

against his testimony that the wind was insufBcient to give him

steerage way.'*" If the wind is serious enough to create apprehen-

sion of danger, the party threatened will naturally anchor or seek a

harbor ; and if he does not do so, it shows that he has no apprehension

of danger."^ In collision cases, direction and velocity of the wind

are very satisfactorily established where masters of several other craft

in the immediate neighborhood concur in their testimony thereto.^^

§ 499. Violence of Wind— Testimony of Frightened Passen-

gers.— Passengers on a steamer which was disabled in the morning

twilight by a serious accident to her machinery testified that there

was a very violent wind and a high sea, and that the motion of

the boat was so great that it was difficult to walk the deck or in the

cabin. " But their testimony is evidently to be taken with allow-

ance," said the court, " for the consternation among the passengers

was so great at the time that many of them put on life preservers

and were in such a state of alarm as would lead them to exaggerate

in their own minds every possible element of danger." "

§ 500. ftuarter of the Wind.— Statements of the points of the

wind at the time of a collision, not made from observations of a

compass, are merely the judgments of witnesses and probably correct

only in a general sense.°* It is well settled that as regards the

strength and direction of the wind, the testimony of those on board

of a sailing vessel is entitled to much more weight than that of

witnesses on board of a steamboat; the movements of the latter being

independent of the wind, there is nothing to attract the attention of

<B The Germanic, 107 Fed. Rep. 294, 02 Chisholm v. The Steamer Alex.

298. Folsom, 44 Fed. Rep. 9.32, 936.

BO The John L. Haabrouck, 93 U. S. 03 Ensign v. The Peerless, 12 Chi-

405, 411. And see generally, as to im- oago Leg. N. 41, 8 Fed. Cas. No. 4,494,

peachment by proof of inconsistent per Dyer, D. J.

conduct, post, § 1139. "The Pilot-Boat Blossom, 01c.

oiTheRescue, 74Fed.Rep.847, 848. Adm. 188, 3 Fed. Cas. No. 1,564.
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the captain or crew to the state of the wind, while, the movements

of the former being dependent upon it, the attention of those on board

of her is necessarily drawn to it every moment."" Testimony as to

the direction of the wind by those on the deck of a ship beating,

and therefore sailing as close to the wind as she practically can, is

much more to be relied on than the testimony of those on the deck

of an approaching steamship with no sails set and going nearly dead

against the wind."" Observers on a steamer moving rapidly may
easily mistake the direction of a light wind; to them it will seem

nearly ahead."' Where witnesses speak of the direction of the wind

during a period of one or two or more hours, a moderate discrepancy

in their testimony may probably be accounted for by the fact that

different observers at different moments might have correctly noticed

that the wind was blowing from somewhat different points."" Where

the master and mate of a ship sailing in the dark testified positively

to the direction of the wind, which they fixed by compass as they

had no vane on the ship, the court said it was easier to believe that

they were mistaken than that numerous other seamen, some of whom
were disinterested, should be mistaken, confirmed as these were in

ihe main by the government weather reports."" Where the course of

the wind v.'as in dispute between a bark and a schooner, the bark,

according to her own theory, was making eight knots an hour while

sailing within five points of the wind, while the schooner was sailing

no closer to the wind than seven points, and making only two and

a half knots an hour; but according to the theory of the schooner,

the bark was sailing as far off as seven points from the wind, while

the schooner was within five points of it. The court regarded the

schooner's theory as the more reasonable from the respective rates of

going of the vessels."" In a collision case, where the exact direction

of the wind was a point vigorously contested. Judge Betts considered

65 The Propeller Genesee Chief v. " The Oder, 13 Fed. Rep. 272, 283,

Fitzhugh, 12 How. (U. S.) 443, 461, per Blatchford, J.

per Taney, C. J.; The Monterey, 153 68 The Richard F. 0. Hartley, 124

Fed. Rep. 935, 936; The Steamer Ham- Fed. Rep. 708.

monia, 4 Ben. (U. S.) 515, 11 Fed. 69 The Margaret B. Roper, 103 Fed.

Cas. No. 6,005. Rep. 886, 895.

60 The Steamer Hansa, 5 Ben. (U. «o The Bark Jupiter, 1 Ben. (U. S.)

S.) 501, 11 Fed. Cas. No. 6,037 (at p. 536, 14 Fed. Cas. No. 7,585.

454), per Blatchford, J.
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himself bound by the testimony of the witnesses who preponderated

in numbers and disinterestedness, and whose opportunities for observa-

tion were not inferior to those on the other side."^

In a collision case the court referred to the testimony of Smith, a

lighthouse keeper, and commented upon it as follows :
" He says

he watched the vessels until the collision occurred, fearing from their

respective courses, as they were nearly end on, that they would

collide. He swears that they were only a mile distant from him,

and that he noticed the wind at the time, and it was due north,

varying by spells from north by west to north-northeast. Smith

was up in the lantern of the lighthouse, with a clear, unobstructed

view through the light of plate glass, and with a vane before

him, and, with his experience of fourteen years in that office, could

not but have known the exact course of the wind. Church, his son-

in-law, was on the ground and represents the wind as about north

by west. He is not positive and precise upon this point, while Smith

is; and it may be that at the moment that Church noticed the wind

it may have been in the direction stated by him; but the court is

inclined to accept the statements of Smith upon this point on account

of his exactness upon a matter in respect to which, if observed by him

as he says, he could not be mistaken." "^

If the wind was certainly northeast at New Haven, Conn., proba-

bility would favor witnesses who testify that it was at the same

time about northeast in the vicinity of Norwalk, Conn., also. But in

the first approaches of a northeast storm there is no proof of such

uniformity in the wind at places thirty or forty miles distant from

each other as to exclude a possible difference of three or four points;

and so, whatever might be the natural probability, the court could

not hold the majority of witnesses to be certainly in error in saying

that the wind at Norwalk was about north. "^ In one collision case

Judge Betts said :
" It is not shown to be of any consequence to the

rights of either vessel whether the collision occurred twenty or

twenty-five miles south of Sandy Hook or one and one-half or five

miles off the shore; for the evidence, so far as it applies to those

01 Poole V. The Washington, 9 Fed. 270, 17 Fed. Oas. No. 9,684 (at p.

Cas. No. 11,271 (at p. 1012). See 553), per Fox, D. J.

ante, § 63. os The Frederick E, Ivea, 25 Fed,

«2 The M. M. Chase, 2 Hask. (U. S.) Rep. 447, 449, per Brown, J.
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iuquiries, tends to show that at the time the wind was the same at

all those points. It may occasionally happen that a current of wind

runs up or down along shore which is not felt in the same direction

some miles from land, and that a change of wind is experienced

soonest five miles nearest to the point at which it settles; but the

clear bearing of the evidence in this case is that during the period

embraced within the transaction in question the wind was felt from

the same quarter at all the different places set up by the parties as

the point of collision." "* The force and direction of the wind

experienced by a ship " one hundred miles a,wa.j, off Port Angeies, is

not at all decisive— is scarcely a guide for guessing the nature or

direction of the wind at the western entrance of Barclay Sound.

Mothing is more common than to stand on Beacon Hill with a fairly

strong west wind and watch the smoke of a forest fire on the opposite

side of the strait, scarcely twenty miles away, rapidly carried towards

the Pacific, exactly in a contrary direction to the wind on Vancouver

Island, on the north side of the strait." ®^

§ 501. Bias of Witnesses to Quarter of the Wind.— In collision

cases between ships " it is almost a daily occurrence," said Dr. Lush-

ington, " that we have very different accounts as to the quarter from

which the wind blew." ** So, said the court in . a collision case,

" the witnesses for the libelant swear with positiveness, and assign

reasons for, and means of knowledge of, the correctness of the

statement that the wind was w;est-southwest. Those of the claim-

ants testify with equal positiveness, and upon reasons assigned and

sworij. to, that the wind was west-northwest." °' In a salvage case a

distinguished federal judge remarked that the testimony " is as vari-

ant and clashing respecting the state of the weather and the peril

and ijieritoriousness of the services rendered as the imagination of

e* Poole r. The Washington, 19 Fed. Scott (Lord Stowell) ; The Steam
Cas. No. 11,271 (at p. 1010). Propeller J. L. Hasbrouck, 4 Ben. (U.

65 The Canadian Pae. Nav. Co. v. S.) 359, 13 Fed. Cas. No. 7,323. And
The Ship C. F. Sargent, 3 Can. Exch. as to bias of witnesses to weather

332, 339, per Sir Matthew B. Begbie, generally, see supra, § 491, and infra,

C. J., L. J. § 507.

«eThe Clarence, 1 Spinks 206, 214. e? The Summit, 2 Curt. <U. S.) 150,

See also The Woodrop-Sims, 2 Dod- 23 Fed. Cas. No. 13,606, per Mr. Jus-

son Adm. 83, 85, per Sir William tice Curtis.
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the witnesses and their power of expression could well be supposed

capable of picturing. The endeavor of the court will be to estimate

the subject upon the facts explicitly proved, with very limited and

guarded reliance upon the coloring given by the respective witnesses

to their mere opinions and impressions." "^ It has been observed in

salvage cases that a slight misstatement of the course or force of the

wind might create a false showing of a case which would deceive an

able and honest court in estimating the proper amount of salvage.""

Gross misrepresentation of witnesses in other respects is sufficient

to deprive their testimony of any special confidence as to the disputed

question of the direction of the wind."*

§ 502. Tog Changing to Mist and Vice Versa.— No doubt it

may sometimes be difficult to say when the watery vapor surrounding

a ship ceases to be a fog, a damp heavy vaj)or, and becomes a mist,

where the drops fall, but in size so small that they are almost imper-

ceptible. The one form is easily changed into the other and as readily

rochanged to its former ,condition, and, at times, the vapor may well

be partly fog and partly mist. Hence, where a witness testified

that " there was a kind of mist
; you could not call it a heavy fog,"

the court said :
" A fog may well be termed a kind of mist, and in

saying that it was not a heavy fog he implies that it was a fog of

some kind."'^

§ 503. Can Fog Coexist with a Gale?— Whether there can be

a fog during the prevalence of a gale, seems to have been decided in

the affirmative in a federal case. The court said there was no

evidence in support of the negative. A captain testified that both

coexisted on the occasion in question. " It is not known to me to be

correct as a theory of natural philosophy," said the court." When
Christiana and her companions were traveling in the darlmess toward

68 Sturgis V. The Joseph Johnson, 15 Fed. Cas. No. 8,254, per Mr. Justice

23 Fed. Cas. No. 13,576 (at p. 325), Hunt.

per Betts, D. J. See also cmte, § 8. 72 The Leo, 11 Blatchf. (U. S.) 225,

10 Acosta V. The Halcyon, 1 Fed. 15 Fed. Cas. No. 8,254, per Mr. Justice

Cas. No. 32 (at p. 61). Hunt. There was a fog and a fresh

TO The Walleda, 64 Fed. Rep. 807, breeze in the case of The Steamer

808. Hansa, 5 Ben. (U. S.) 501, 11 Fed.

"The Leo, 11 Blatchf. (U. S.) 225, Cas. No. 6,037.



§ 504] THE WEATHER. 473

the exit of the Enchanted Ground, the author of the Pilgrim's

Progress tells us, "by that they had gone a little further a wind

arose that drove away the fog, so the air became more clear." '^

§ 504. Density of the Fog. — In a collision case the lookout on

one of the libelant vessels testified that the fog was not deemed by

them to be dense enough to require their whistle to be blown. " A
number of witnesses in the defense, indeed, testify that the fog was

extremely dense," said the court. "And so it may have seemed to

them, and may have been, at the moment when, and the point from

which, they observed it. But, on the other hand, the captain, the

pilots, the first and second engineers, the carpenter, and several

other witnesses, all of whom were on the Crescent City, and seem

to have had fair opportunity to observe, swear that the fog in which

tJiey were was not very dense, that they could see plainly all around

them, and that they could see even the shores on both sides of the

river. Now, as I have said in regard to the witnesses on the defense,

I suppose I may justly say in relation to these witnesses; what they

thus state may have seemed to be the fact, and may have been the

fact, at the moment when, and at the point from which, they observed

the fog. Under these circumstances, the captain and the pilot at

the wheel say that they judged the sounding of the whistle to be

unnecessary. It may be that they would have judged otherwise if

tliey had seen things as the witnesses for the defense say they saw

them. It may even be that they judged unwisely. It can hardly

be believed that they intentionally erred. They acted, I think, on

good motives and on their best judgment. I suppose, therefore, that.

Under the circumstances, they are not chargeable with any negligence

in not sounding the fog whistle." '* An apparent conflict of testi-

mony between vessels in collision cases as to the density of fog

may be reconciled by the fact, if proved, that just before the collision

the fog was clearing up rapidly to windward and that one of the

vessels was to the windward of the other.'^ Upon the question how

dense the fog was at the time of a collision in the nighttime, the

73 Pilgrim's Progress, Part II.
' '^ Schooner Job M. Leonard v. Whit-

" The Morning Star, 4 Biss. (U.S.) will, 10 Ben. (U. S.) 638, 15 Fed.

62, 17 Fed. Cas. No. 9,817, per Mc- Cas. No. 8,261.

Donald, D. J.
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fact that both vessels, although attentive and vigilant, did not see

each other's white or red lights until the vessels were almost in

contact, is far better evidence than the speculations or opinions of

witnesses testifying to relieve themselves from a charge of culpable

negligence in the management of their vesselsJ^ It would be unsafe

to assume that a fog was dense at the time and place of collision

because a vessel on her course fifteen miles away encountered a heavy

fog at the same time/' In a case of collision in the East Eiver,

New York, Judge Brown said that the discrepancies between the

outside witnesses, as regarded the density of the fog, might be ac-

counted for in part by the difference in location, and the fact, which

several mentioned, that the fog was variable, lifting up at one time

and settling down at another; and in part by the different judgments

that different persons would form as to the density of the fog, the

distance at which they could see objects, and the degree of density

that makes fog signals necessary, as well as the different habits of

different masters in regard to sounding fog signals.'*

§ 505. Circumstantial Evidence of Fog. — Unpremeditated acts

of a witness at the time of an occurrence speak louder than his

description of it.'' So the request of the mate of a steamer to the

master to keep the whistle blowing when he was going out a short

distance to rescue the crew of a ship with which they had collided

was vastly better evidence as to the existence of a fog than his own

or others' testimony that there was only a slight mist or haze.*" The

fact that a fog of short duration set in soon after a collision so

that a steamer's whistle was sounded half a dozen times corroborates

testimony that similar weather prevailed before the collision. ^^ The

evidence may make it very clear to the court that a succession of

hurried and confused orders for a change of helm on a vessel just

before a collision can be explained by no other rational hypothesis

TeThe Steamer Hansa, 5 Ben. (U. '8 The Ludvig Holberg, 36 Fed. Eep.

S.) 501, 11 Fed. Cas. No. 6,037. See 914, 918.

generally, as to bias of witnesses tes- 'o See post, § 1139.

tifying in exoneration of themselvej, so Dolner v. The Steamer Monticello,

post, § 1110; ante, §§ 87, 88. Holmes (U. S.) 7, 7 Fed. Ca,3. No.

"The Eagle Point, 114 Fed. Rep. 3,971.

971, 974. See also supra, § 497. ai The Steamer Ancon, 6 Sawy. (U.

S.) 118, 1 Fed. Cas. No. 348.
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than the existence of fog and consequent uncertainty as to the loca-

tion of the other vessel.^^

§ 506. Was There Fog ?— Perjury Not to Be Imputed. — In a

collision case, if the court can say, for instance, that " unless there

was such fog as to require the fog whistles to be sounded iji the

judgment of the master and pilot of the steamer, and unless they did

sound their fog signals and reduce their speed first to ' half speed

'

and next to ' slow,' their narrative is a sheer fabrication," a rule of

extensive application '^ requires that their testimony shall be accepted

as true in preference to a confused and inconsistent story on the

other side which allows no rational explanation of the collision,'* or

to testimony of other witnesses which is somewhat discredited by their

owTi inconsistent conduct at the tim£.*°

§ 507. Bias of Witaesses to Fog.— Misrepre&entatioA or gross

exaggeration in respect of the weather is far more common and

probable than downright fabrication of testimony ; and for that reason

testimony of disinterested persons in regard to their acts ii; conse-

quence of the weather, and which njust be either true or perjured,

overcomes the testimony of biased witnesses who speali generally of

the state of the weather.'* If several years have elapsed since a

collision, it is quite possible that the thickness of the weather may
have become exaggerated in the recollection of the witnesses testi-

fying to the same in their own interest.'' Where an interested party

in a railroad accident case, testifying in exculpation from the cliarge

of contributory negligence, declared that it was foggy when the

accident occurred, the testimony of several other witnesses that it

82 The Ludvig Hollierg, 36 Fed. Rep. of witufisaes supra, | 505, and post,

914, 917. § 1139.

83 Perjury not to be imputed, see se The Florence P. Hall, 14 Fed.

post, |§ 1047, 1048. Rep. 408, 413 (aa to fog). See also

84 The Ludvig Hofterg, 36 Fed. Rep. supra, §§ 491, 501, text for note 76.

914, 917, per Brown, D. J. 87 The Rockaway, 19 Fed. Rep. 449,

85 The Ancon v. Thompson, 17 Fed. 453. As to bias of witnesses to

Rep. 742, 749, per Sawyer, J. See also density of fog, see The Etruria, ( C. C.

The Steamer Ancon, 6 Sawy. (U. S.) A.) 147 Fed. Rep. 217. And see gen-

118, 1 Fed. Cas. No. 348 (at p. 827). erally as to memory of biased wit-

See further as to inconsistent conduct nesses, post, § 824.
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was not foggy and that they were able to see and did see the whole

occurrence was regarded as far more satisfactory.'*

§ 508. Disinterested Testimony as to Presence or Absence of

Fog. — In a collision case concurrent testimony of a number of dis-

interested officers of other ships in the immediate vicinity as to the

condition of the weather in respect of fog, corroborating the testimony

of a lighthouse keeper, who spoke from a memory aided by circum-

stances and also produced his official records, is highly satisfactory;

and conflicting testimony of witnesses from one of the ships in

collision may be accounted for by the fact that they may have

observed the weather hurriedly, at times that did not necessarily bear

on the weather at the time of collision,'" or that their testimony is

" an exaggeration of a light September haze." "° In one collision

case the court said :
" It is probable that the morning was misty

;

but, if any reliance is to be placed upon disinterested testimony, the

mist did not offer any serious obstacle to vision. As already stated,

there were many vessels on the anchorage ground, and, moreover, a

ferryboat was close at hand when the collision took place, to say

nothing of witnesses on shore that were probably available, but only

one witness was called to corroborate the officers and crew on this

material point; while there is an abundance of apparently unbiased

testimony from the ferryboat and from other vessels on the anchorage

ground to the effect that there was no fog, and that the shores and

other objects could easily be seen for more than a mile. This is

corroborated, also, by the officers of the steamship themselves, for

they admit that they heard no fog signals from any of the vessels at

anchor; and such a universal silence would, I think, be most unlikely

if a dangerous fog had suddenly enveloped the river. Further, the

steamship's own testimony concerning the coming on and the dura-

tion of the fog is so contradictory that I should hesitate to accept it,

even if the opposing witnesses were not in the case." "^

88 Hauser v. Central R. Co., 147 Pa. oo Rich v. Hamburg-American Packet

St. 440, 23 Atl. Rep. 766. Co., 117 Fed. Rep. 751, 752.

81) Baltimore Steam Packet Co. v. »i Rich v. Hiimburg-American Packet

Coastwise Transp. Co., 1.39 Fed. Rep. Co., 117 Fed. Rep. 751, 752, per Me-

777. See also The Minnie, 87 Fed. Pherson, D. J.

Rep. 781.
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to the actual course and bearing of another vessel towards which they

are rapidly advancing. " These impressions and opinions of the

witnesses must be weighed as part of the evidence in the case, par-

ticularly so far as they may avail in corroboration of facts proved,

or to countervail testimony of like character from the other party
j

but alone they would scarcely justify a judgment in conformity to

them." ^ The captain of a vessel is better situated to state the true

position and course of the vessel whose decks he trod than the captain

of another vessel which was making a rapid movement towards him.^

It is very improbable that in the excitement and consternation

occasioned by the imminence of a collision the wheelsman of either

vessel would stop to look at the compass, or notice the bearing even

of his own vessel, much less that of the other. ^ The master of a

vessel was called to the bridge barely in time to give an order before

a collision occurred. Speaking of hig testimony to the course and

bearing of the other vessel, the court said :
" A man in that position,

unless of exceptionally strong nerve and great presence of mind,

would likely be somewhat disturbed by the difficulties in which he

suddenly found himself involved,'' and his judgment of events then

passing may reasonably be supposed to be less clear and correct than on

ordinary occasions." °

One who is navigating in a bay which he has never before visited,

and with no compass before him, can have no accurate judgment of

the cardinal points of the compass, and his testimony to compass

courses and bearings of his own and other ships is not entitled to any

weight." A witness on a vessel at a considerable distance from other

vessels which collided would probably feel no interest in noting their

situation until impending danger roused his curiosity; and therefore

his testimony to their courses before collision was imminent would

1 The Governor, Abb. Adra. 108, 10 » The Inchmaree Steamship Co. v.

Fed. Cas. No. 5,645, per Betts, B. J. The Steamship Astrid, 6 Can. Exch.

Gompwre ante, §§ 419, 519, text for 178, 185, per McDonald, C. J. See

note 48. post, § 695.

2 Hall V. The Propeller Buffalo, « Per Taney, C. J., dissenting, in

Newb. Adm. 115, 11 Fed. Caa. No. 5,927. Haney v. Baltimore Steam Packet Co.,

8 The City of New York, 147 U. S. 23 How. (U. S.) 287, 298. See also

72, 86, 13 V. S. Sup. Ct. Rep. 211. Haney )'. The Steamer Louisiana,

gee ante, § 186. Taney (U. S.) 602, 11 Fed, Cas. No.

* S«e mte, § 186, 6,021.
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not be entitled to much weight.' " The testimony of witnesses from

a sailing vessel as to the course of such vessel, her being close-hauled

or not, and her compass course, is much more reliable than the testi-

mony thereto of witnesses from another vessel which is herself sailing

free." * A canal watchman whose duty it is to note the arrival of

vessels intending to enter the canal and to see that they moor within

prescribed limits would naturally, in the discharge of that duty,

observe their movements carefully; and his disinterested testimony

thereto, if his credit is unassailed, must be accepted as highly per-

suasive.' Testimony to the course of a vessel by witnesses on vessels

following her who had opportunity as well as motive to notice her

course,^" or by witnesses on another vessel whose attention was

attracted by apprehension of peril to themselves,^^ is especially

valuable.

Evident and egregious mistakes in the testimony of those on board

of a ship as to her rate of speed detract much from the weight to be

given to their judgments concerning her course.^^ In collision cases,

while some errors in the estimate of bearings should not be held

incompatible with the credibility of the witnesses, it is eaid that

the difference between one point and "two and one-half or three

points " in the bearing of a light of which the witnesses are bound to

take careful notice is too great to be ascribed to mere error in obser-

vation by competent seamen, and that so great a mistake must

necessarily detract iiom the reliance to be put upon their general

testimony.^'

In collision cases the pilot and crew of each vessel are almost

invariably biased in favor of their own vessel and are expected to

make out as good a case as possible in its faVor.^*

'The Maggie S. Hart, 38 Fed. Rep. (U. S.) 349, 18 Fed. Gas. No. 10,369

765, 767. See generally, as to atten- (at p. 462).

tion dependent upon interest, post, n The Adelia, 1 Hask. (U. S.) 503,

§ 688. 1 Fed. Gas. No. 79 (at p. 174).

8 The Schooner Helen J. Holway, 6 12 The D. M. Anthony, 10 Fed. Rep.

Ben. (U. S.) 536, 11 Fed. Gas. No. 760, 763. See ante, §§ 475, 409 (text

6,331 (at p. 1041), per Blatchford, for note 69), and infra, § 519 (text

D. J. for note 52), § 523 (text for note 70).

9 The Pacific, 53 Fed. Rep. 501, 504. is The Havilah, 33 Fed- Rep. 878,

See also post, § 548. 879, per Brown, D. J.

»«The Steamboat Novelty, 10 Ben. "See post, § 1110,
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§ 510. Observation of Bearing^— the Actor Rule. — Testimony

of the man at the wheel of a vessel as to the bearing of another vessel

almost directly ahead is superior to that of lookouts on the bow of

the latter vessel, because the wheelsman's judgment is in a measure

associated with and rectified by his own acts, and the Actor Kule "

very properly applies.^* On the other hand, a pilot directing the

navigation of a steamer, if properly attending to his duties, is dis-

qualified from exercising the single-eyed diligence which is demanded

of a lookout

;

" and it has been said that, " although the pilot may

be a witness deserving great consideration in respect to the course of

his own vessel, he is not, from the necessity he is under of attending

specially to his own peculiar duties, the best witness in respect to the

position and course of the approaching vessel on a dark and cloudy

night. A competent lookout, at a station the most favorable to

discharge his duty, is much more reliable under such circum-

stances." ''

§ 511. Observations of Course, etc., in Nighttime.— " Every one

knows the deception as to the relative position of bodies to which those

on board a vessel moving into port after night are subject. Moon-

light may extend the range of vision, but it will nevertheless subject

the most sharp-sighted to great mistakes in a port where some objects

may be moving swiftly, others slowly, and others be at rest." '° Where

witnesses on a vessel at night state that they saw no side lights of

another vessel, little weight can be given to their testimony as to the

course and direction in ^vhieh they supposed that vessel was coming.^"

" Entire accuracy of witnesses as to the direction and position of the

boats in a case of collision at night is not to be expected. The peril

is too great and absorbing to note and detail the events as they tran-

15 See post, § 705 et seq. i9 The Steam Tug Sampson, 3 Wall.

10 The Brig Jeremiah, 10 Ben. (U. Jr. (C. C.) 14, 21 Fed. Cas. No.

S.) 326, 13 Fed. Oas. No. 7,289. See 12,280, per Grler, C. J. "Every sea-

also infra, § 526. man knows that you cannot, in the

I'The Metropolis, 17 Fed. Cas. No. night, determine the precise course

9,501 (at p. 212), per Shipman, D. J. which an approaching vessel ahead is

18 The Scow Sloop Globe, 11 N. Y. steering." Haney v. Baltimore Steam

Leg. Obs. 327, 10 Fed. Cas. No. 5,485 racket Co., 23 How. (U. S.) 287, 300,

(at p. 487), per Mr. Justice Nelson, per Tnney, C. J., dissenting. As to

As to proper station for lookout see moonlij;ht soo ante, § 313.

ante, § 370, 20 The Vesper, 9 Fed. Rep. 569, 575,
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spired, by the officers and hands of either boat. The leading facts

being ascertained by the weight of the testimony, when properly con-

sidered, will lead to a njore just result than by a minute examination

of the evidence." ^' Even though it be not very dark, the most calm

spectator on such occasions is subject to great illusions as to the

motion and position of the respective vessels, said Mr. Justice Grier.
'' The attention of passengers is also seldom given to the subject u^til

their fears are excited," he continued; "and the danger to life and

property, threatened by the sudden shock of the collision, generally

renders them incapable of a clear apprehension of what passes at the

time, or a distinct recollection of what preceded the event." "^ On the

other hand, as to the course of vessels which collided at night in

the Delaware river, testimony of witnesses respecting the position of

range lights and the situation of the vessels before danger became

apparent was not accorded much weight, because " there was nothing

to call attention to the subject or calculated to impress the mind

respecting it." ^'

Testimony of a witness to his recollection of the bearing of lights

observed in the night at a time when he had no motive to take special

notice cannot be very reliable.^* " When a light is seen half a point

or more off the bow of a moving vessel, and its bearing is deliberately

and carefully estimated by the eye only, without the use of a compass

or other instrument to determine its bearing, such estimate may be

deemed a close one if it is within a quarter of a point of the true

bearing." ^°

§ 512. Observaiions of Course after Collision.— Observations of

the course of a vessel immediately after collision, in moments of excite-

ment and confusion, by those on board the other colliding vessel, are

apt to be inaccurate. ^° Moreover, the effect of the collision, added to

21 Goalee v. Shute, 18 How. (U. S.) 793, per Butler, D. J. Attention de-

463, 465, per McLean, J. See also pendent on interest, see post, § 688.

The America, 10 Blatehf. (U. S.) 155, 2* The Gladys, (G. C. A.) 144 Fed.

1 Fed. Gas. No. 284; and see ante, Rep. 653, 656.

§ 8. 25 The Propeller Wenona, 4 Ben. (U.

22 Walsh V. Rogers, 13 How. (U. S.) S.) 207, 29 Fed. Gas. No. 17,410, per

283. Observations in excitement, see Hall, D. J.

post, §§ 695, 697. 28 Wolf v. The Schooner Bertie

23 The Pierrepont, 12 Fe^- Rep. 791, Calkjna, 2 Fed. Rep. 793, 802,

jTAgrs— 31
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a movement she was then making, might have a direct tendency to

put her, at that instant of time, in a position varying from her pre-

vious course, vchile at the same time these circumstances would be

consistent with the fact that she had adhered to her course until a

collision was imminent.^'

§ 513. Observation of Vessels' Movements by Witnesses on Shore.

— It has been held that the testimony of witnesses " standing on the

solid ground," and in a position favorable for correct observation, con-

cerning the relative motion of two vessels, is superior to that of per-

sons stationed on other moving vessels."' But observers on shore at a

considerable distance from the scene and not in advantageous positions

may not be able to judge so accurately concerning the movements of

a vessel as specially attentive observers on another vessel."" And
observers on shore who are not opposite the beam of vessels moving

on parallel courses are not unlikely to judge that one is ahead of the

other when it is really behind.'"

§ 514. Testimony to Compass Course when Collision Impending.

— When a collision is apprehended it is natural to suppose that the

eye of the helmsman is fixed on the approaching vessel and not on the

compass. Under such an exigency the statement of the pilot as to

the precise course of the vessel cannot be received without allowance.

He must generally, if not uniformly, speak from his recollection of the

general course of the vessel, and from the orders given to port the

helm.''^ Testimony of the helmsman of a steamer is highly improbable

that, in the excitement and confusion attending a collision, he loolced

at his compass so carefully as to note accurately the steamer's course

when he was ordered to put his wheel hard a-port, and again when the

collision took place.'" But where officers testified positively to their

2' Wolf V. The Schooner Bertie S.) 430, 432, 18 Fed. Cas. No. 10,415

Calkins, 2 Fed. Rep. 793, 802. (at p. 566), per WoodniflF, C, J.

28 The John CraiR, 06 Fed. Rep. si See .nlao The Delaware, 1 Diss.

696, 599, per Coxe, D. J. (U. S.) 110, 7 Fed. Caa. No. 3,760,

20 The Relief, 63 Fed. Rep. 169, 171 pc McLean, C. J.; The City of New
(whether there was room betwppii the York, 147 U. S. 72, 86, 13 U. S. Sup.

ship and the shore to boat out her Ct. Rop. 211.

taok). 82 The City of New York, 35 Fed.

toSee The Oceanua, 12 Blatohf. (U. Eep. 604, 610, See (mte, § 186,
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compass course just before a collision at night or in a dense fog, their

statements were accepted in preference to mere estimates by witnesses

01 the lateral angle of the blow.''

§ 515. Testimony to Course of Vessel, when Superior to Testi-

mony to Bearings. — If the statements of a vessel's witnesses as to

her course conflict with their testimony to her bearings, which is to be

rejected? Obviously that which is the most liable to error. If the

man who gave an order, the man who heard it, and the man who

watched the compass card testify to her course, they are testifying to

facts, not to opinions, and the only source of error is defective memory.

On the other hand, their testimony as to bearings is exposed not only

to error resulting from imperfect memory, but also to error from care-

less or unskilful estimates; the witnesses testify to their recollection

of an opinion formed by them which may not originally have been an

accurate one.'*

On the other hand, it has been held that in a collision case testimony

from each vessel as to where away she saw the other vessel is more

reliable evidence, when such testimony from both vessels is applied

to the case, as to the manner in which the two vessels were approach-

ing each other, than the testimony as to compass courses, particularly

where the vessels were navigating in a comparatively narrow strait

and steering by lights ahead of them.'°

§ 516. Variations in Different Compasses.— Supposing the re-

spective compasses of the vessels indicated the same course, in opposite

directions, would it follow that the course was the same? was the

question propounded by the court to nautical experts called as asses-

sors. Answer: It does not follow that the vessels were on the same

course because the compasses on board so indicated. Variations in

compasses are very common. That on the steamship would be affected

by attraction of the iron, and the one on the bark would probably

not agree with it precisely if the two were placed side by side, either

there or elsewhere. Out of half a dozen compasses, adjusted with

33 The Lepanto, 21 Fed. Rep. 651, Gladys, (C. C. A.) 144 Fed. Rep. 653,

662, per Brown, J. 656. See also post, §§ 705, 783.

34 The Helen G. Moseley, (C. C. A.) 3= The Ship Civilta, 6 Ben. (U. S.)

128 Fed. Rep. 402, 406, per Laoorabe, 309, 320, 5 Fed. Gas. No. 2,775 (at

C J., quoted and followed in The p. 805),
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ordinary care, three may not be found to agree precisely. The indica-

tions of a compass are not, therefore, a sure guide to the precise direc--

tion of the vessel, though it will approximate very nearly, While the

compasses of the two vessels, going in opposite directions, indicate the

same courses, the true courses of the vessels may be intersecting; very

slight variations in the compasses would be necessary to produce this

result.^"

§ 517. Compass Deviation. — Slight deviation in a compass "
is

rather the rule than the exception, arising from causes which exist

locally about the vessel, and which cannot be exactly defined. It is

for this reason that two or more compasses are employed. Constant

watchfulness is necessary to note deviations. Allowance must be made

in a course until adjustment can be had, and after adjustment neither

certainty nor constancy is assured." '' In one case, a collision in the

Patapsco river, the vessel charged with blame seemed to have been out

of her regular course, and the court said :
" Her compass was in bad

order, and allowance was necessary for variation, and the pilot was

probably mistaken as to precise allowance required." ''

In a Canadian case the court, speaking of navigation in the Behring

Sea, said that " whilst it is true the compass varies, and varies con-

siderably, such variation is regular, laiown precisely, and duly allowed

for," and a mate's explanation of being out of his course three or four

points by ascribing it to defects in the compass was not believed.'*

§ 518. Compass Needle Sluggish on Smooth Water.— In one

case it was proved that in smooth water a vessel's compass may not

traverse quickly, so that the boat may vary her course from one to

two points before the compass indicates a change in direction.*"

30 Jensen v. The Steam-Sliip Belgen- ss Steamer Cambridge v. Schooner

land, 5 Fed. Rep. 86, 97. In The Omega, 5 Hughes (U. S.) 487, 4 Fed.

Northern Indiana, 3 Blatchf. (U. S.) Cas. No. 2,336, per Chief Justice

92, 18 Fed. Cas. No. 10,320, a case of Chase.

collision on Lake Erie, the captain 3»Tlie Queen v. The Ship Shelby,

of the respondent stated that the com- 6 Can. Exch. 1, 7.

passes of different steamers frequently *" Lenox v. Winisimmet Co., 1

differ one or two points. Sprague (U. S.) IGO, 15 Fed. Cas. No.

37 The E. A. Shores, Jr., 73 Fed. 8,248,

Rep. 342, 348, per Seaman, D. J,
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§ 519. Course Indicated by Angle of Collision.— Where the

course of a ship immediately preceding collision is a subject of dis-

pute, the angle of collision is often valuable in determining doubts,

when the angle is agreed upon or otherwise definitely established.*^

It is sometimes of controlling importance as proving a great change

made in the course of one of the ships,*^ and has, indeed, overcome the

positive testimony of men navigating a ship that they did not change

her course.*'

" That two vessels going respectively northeast and southwest

should collide by striking the port side of the one upon the starboard

side of the other, or the bow of one at right angles to the port side

of the other, is as impossible as that vessels going north and south,

with sterns toward each other, should collide before they had sailed

around the world." **

But observation of the angle of contact is made in a moment of

peril and alarm, and the thing to be observed is one diflScult of judg-

ment even if coolly and deliberately observed.*" When two vessels

<iThe City of St. Augustine, 52

Fed. Rep. 237. See also The Paoli, 92

Fed. Rep. 940, 942 (agreed angle).

The angle of collision, deduced from

the testimony or circumstances, was

used as a factor in determination of

the following cases: The Sunnyside,

91 U. S. 208, 222; Conrad v. Hazlett,

20 U. S. (L. ed.) 821; Chamberlain v.

Ward, 21 How. (U. S.) 548, 563; The

Werdenfels, 150 Fed. Rep. 405, 406;

In re Central R. Co., 92 Fed. Rep.

1010, 1013; The Mexico, 78 Fed. Rep.

653, 655; The Alene, 74 Fed. Rep.

269 (witnesses agreed) ; The Fair

Wind, 64 Fed. Rep. 806, 26 U. S. App.

466; The Grace Seymour, 63 Fed. Rep.

163, 166; The Saale, 59 Fed. Rep. 716,

718; The Circassia, 55 Fed. Rep. 113,

116; The Joseph Stickney, 50 Fed.

Rep. 624, 626, affirmed 56 Fed. Rep.

156, 14 U. S. App. 366; The Wyanoke,

40 Fed. Rep. 702, 704; The Helen Has-

brouek, 29 Fed. Rep. 463; The Mary
Ann, 11 Fed. Rep. 336, 338; The

Nahor, 9 Fed. Rep. 213, 217 ("the

angle at which the bark struck is

fixed with an approximation to cer-

tainty by the fact that her jib-boom

went inside of the sehooner'a main
rigging "

) ; The Steamer City of New
Bedford, 10 Ben. (U. S.) 17, 5 Fed.

Cas. No. 2,757 ; The Quickstep, 2 Biss.

(U. S.) 291, 295, 20 Fed. Cas. No.

11,509 (at p. 137); The Ship Shak-

speare, 4 Ben. (U. S.) 128, 21 Fed.

Cas. No. 12,700; The Schooner Syl-

vester Hale, 6 Ben. (U. S.) 523, 530,

23 Fed. Cas. No. 13,712 (at p. 590) ;

The Kaiser Wilhelm der Grosse,

(1907) P. 36, 46.

42 The Roanoke, 45 Fed. Rep. 905,

906.

43 The Alene, 74 Fed. Rep. 268. But

see infra, § 526 et se?.

44 Brennan v. The Virgo, 4 Fed. Cas.

No. 1,831, per Mr. Justice Hunt.

46 The Swedish Bark Adolph, 4 Fed.

Rep. 730, 736.
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are coming together, with the instant expectation of a collision, the

minds of the witnesses are not fixed on the precise angle they make;

and especially in the nighttime their observation on such a point is

liable to great uncertainty,*" unless the night is clear and light."

Much less reliance is to be placed upon estimates of the angle of col-

lision in excitement and darkness than upon the bearing of the lights

a few seconds before, which seamen are accustomed to observe and to

estimate ;
** but even the latter may not be an element of great weight,

as it is probable that a wheelsman during the last moments before

collision would put his wheel to port.''"

If the blow of collision by a steamer was struck not by her side or

bow, but by her stern, it must be regarded as an established fact that

the difference in the course of the two vessels at the moment of col-

lision could not have been less than two points."" Of course, if the

vessels passed starboard to starboard, the angle of collision must have

been less than a right angle.'''

Extraordinary error of a witness in his estimate of the angle of

collision may throw great doubt on the accuracy of his statements in

other respects, especially upon his testimony in respect to the heading

of his own vessel ;
°^ but the general credit of a witness is not im-

peached by this means if the evidence relating to the angle is un-

certain as to the amount of the angle, the time when it was observed,

and the causes of any such changes as may have taken place."

§ 520. Character of Wound Indicating Angle of Collision.—

Direct and positive oral testimony going to show that a vessel kept

properly on her course, at least until a collision became inevitable,

*« Miroovich v. The British Bark »<> The City of Merida, 24 Fed. Rep.

Btar of Scotia, 2 Fed. Rep. 578, 596; 229, 231.

The La Champagne, 43 Fed. Kep. 444, " The City of Truro, 35 Fed. Rep.

447; The City of St. Augustine, 52 317, 318.

Fed. Rep. 237, 239. »2 Mircovich i'. The British Bark

47 The Roanoke, 45 Fed. Rep. 905, Star of Scotia, 2 Fed. Rep. 578, 596.

906, per Brown, J.: "observation of See ante, §§ 475, 409 (text for note

the angle of collision was easy." 69), supra, § 509 (text for note 12),

*8The Havilah, 33 Fed. Rep. 875, and infra, § 523 (text for note 70).

882, per Brown, J. '^ The Havilah, 33 Fed. Rep. 875,

*» The Havilah, 33 Fed. Rep. 875, 883, affirmed 50 Fed. Rep. 331, 1 U. S.

882; The La Champagne, 43 Fed. Rep. App. 138.

444, 447.
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will not be controlled by the fact that the shape of the wound tended

to show that the vessel could not have been, at the instant of col-

lision, on such a course, but must have changed it; for it is possible

enough that the shape of the wound was produced by a change in the

vessel's course made in the last moment, to avoid a collision."*

" Freakish effects are sometimes caused by violent impacts of moving

bodies." ^^ The appearance of the fracture caused by collision is a

very uncertain guide to the truth in the absence of precise informa-

tion as to the force of the impact and as to the time during which the

two vessels were engaged."* If they were locked together for a con-

siderable time in a rough and rising sea, they were probably not per-

fectly still, and the injuries suffered would very likely not be attribu-

table solely to the original shock."'

Testimony of ship builders or surveyors after examination of the

injuries done to a ship, that the bow must have been struck at a given

angle, is purely speculative and entitled to little weight. With both

vessels moving forward rapidly, and rising and falling more or less

with the sea, such speculations must be often at fault; nor does any

experience acquired in shipyards or in the observation in port of in-

jured vessels suffice to render any man's judgment on such a point

trustworthy, or entitled to control other proofs which are reasonably

certain in their results."*

"The Fairbanks, 9 Wall. (U. S.) "Mircovitch v. The British Bark
420. See also Wolf v. The Schooner Star of Scotia, 2 Fed. Rep. 578, 597,

Bertie Calkins, 2 Fed. Rep. 793, 803. per Choate, D. J. See also The Fair-

er Spiro V. St. Louis Transit Co., banks, 9 Wall. (U. S.) 420, 425; The
102 Mo. App. 250, 76 S. W. Rep. 684, Steamer Oregon v. Rocca, 18 How.
per Goode, J. See the facts of this (U. S.) 570, 572.

ease stated ante, § 154. But see McFarland v. Selby Smelt-

•i'The Steamship Lebanon v. The ing, etc., Co., 17 Fed. Rep. 253, 255,

Steamship Ceto, 14 App. Cas. 670, 683, where Hoffman, J., relied upon such

per Lord Watson. testimony.

"'The Brig Jeremiah, 10 Ben. (U. And see for inferences drawn by the

S.) 326, 13 Fed. Cas. No. 7,289. "The court from the character of the in-

effect of a blow given by one vessel oo juries. The Sea Gull, 23 Wall. (U.

another in collision cases is often sur- S.) 165, 180; The Baker, 106 Fed.

prising, and is not an altogether safe Rep. 87, 89; The Margaret B. Roper,

premise to argue from. Both vessels 103 Fed. Rep. 886, 888; The City of

are moving and both yield to the im- St. Augustine, 68 Fed. Rep. 393, 395,

pact." The Baltimore, (C. C. A.) 35 U. S. App. 327; Thames Towboat

155 Fed. Rep. 405, 406. Co. v. Central R. Co., 61 Fed. Rep.
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In a collision case in British Columbia between the steamships Joan

and Cntch, Sir Matthew B. Begbie, L. J. A., said: "It can be

mathematically proved that the theory of the Cntch as to the con-

ditions of the actual collision is entirely baseless. It would be mathe-

matically impossible that the Joan, throwing herself at the rate of

ten knots per hour across the bow of the Cutch, a nearly stationary

ship as the defendants' witnesses would appear to suggest, could cause

the injuries described and not disputed, viz., a deep cleft nearly

perpendicular to her beam. If the injuries were occasioned as the

defendants contend, the rent would extend in a direction from the

stem of the Joan towards her stern, and would be mainly external,

without much penetration. But if two vessels of nearly equal size

and speed, of equal momentum, collide at an angle of about 45°, the

injury will extend inwards into the vessel that receives the shock, in a

direction nearly perpendicular to her beam. This will be apparent

on drawing the necessary diagram so as to show the resultant thrust;

the impetus of the recipient vessel being exactly represented by an

equivalent thrust in the direction opposite to her motion. That is to

say, the injury inflicted, and shown to have been suffered by the Joan,

is exactly explained by the plaintiffs' account of the position and speed

of the vessels, though their witnesses did not seem to understand

that; and is quite irreconcilable with the circumstances suggested by

the defendants." °* Such testimony adduced in the federal Circuit

Court of Appeals is not of a character to warrant reversal of the find-

ing of a district judge that the vessels came together substantially at

right angles, based upon the testimony of several competent eye-

witnesses, no witness from either vessel testifying to the contrary.'"

117, 120; The Mary Augusta, 55 Fed. (U. S.) 291, 295, 20 Fed. Ca3. No.

Rep 343, 347; The Cireassia, 55 Fed. 11,509 (at p. 137) ;
The R. B. Forbes,

Rep 113, 116; The Oity of St. Au- 1 Sprague (U. S.) 328, 330, 20 Fed.

gustine 52 Fed. Rep. 237, 239; The Cns. No, 11,598 (at p. 343) ;
Red Bank

Midland, 48 Fed. Rep. 331, 333; Co. v. The John W. Gandy, 20 Fed.

The Eider, 37 Fed. Rep. 903, 906; 8 Leg. Int. (Pa.) 26. See also ante,

The Alberta, 23 Fed. Rep. 807. 811; § 395. Speed inferred from character

Klots V. The Red Jacket, 14 Fed. Gas. of wound made by collision, see ante,

No. 7,871; Western Ins. Co. v. The § 450.

Steamboat Goody Friends, 1 Bond (U. ''» The Cutch, 2 British Columbia

S ) 459 29 Fed Cas. No. 17,436; The 357, 361, 3 Can. Exch. 362, 368.

eioop ArguB, 01c. Adm. 304, 1 Fed. oo The Fair Wind, 64 Fed. Rep. 806,

Cas. No. 521 ; The Quickstep, 2 Bias. 26 U. S. App. 466.
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In one case where the angle of collision was in dispute two vfery com-

petent surveyors were called on the respective sides, and they totally

differed about it, giving their reasons, which Were in complete

conflict."

Eeliance cannot be placed on the direction of the blow as given

in testimony of an officer of a ship which immediately sank, whos6

hasty glance at the wound could not have enabled him to form a

judgment respecting it and was only sufficient to observe its fatal

character."-

It may be here stated that the fact that one vessel is sunk and that

the other survives a collision claimed to have occurred on crossing

courses is not of itself a circumstance which aids in the determiiiation

of the fault, for the vessel that arrives first at the point of intersection

is generally the sufferer, and that is a matter of chance and a few

seconds.*'

§ 521. Mathematical Calculations to Determine Course. — In the

case of a collision in the nighttime where one of the vessels made an

elaborate argument, based on distances, speed, time, and bearing and

opening of lights, that her course was such as to have indicated clearly

to the other vessel that she was a steamer and not a sailing vessel.

Judge Woodruff conceded that the reasoning had much force if the

positions of the vessels and the opinions of the witnesses were as-

smned to be mathematically accurate. " But in relation to estimates

of distance," said he, " and observations of the precise angle made by

another vessel measured on a ship's bow, as well as of slight fluctua-

tions in course, made in the night, it is of common experience that

witnesses with the same opportunity for judgment differ, and some

must, of course, be inaccurate. Close geometrical calculations are not

reliable, unless the premises are in harmony with other facts which

are deemed established." °*

§ 522. Course of Sunken Ship Inferred from Heading on the

Bottom. — The heading of a ship on the bottom after being imme-

diately sunk by collision is a circumstance indicating her course at

«i The Araa, ( 1907 ) P. 28, 32. 63 The Margaret B. Roper, 103 Fed.

02 The Algiers, 21 Fed. Rep. 343, Rep. 887, per Brawley, D. J.

346, per Butler, J. »* The Continental, 8 Blatohf. (U.
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the moment of collision, although it may not be entitled to great

weight.*' The possibility of some variation in her heading while

going down prevents her position on the bottom from being regarded

as conclusive as to her course, or more than confirmatory of other testi-

mony.*" Where a bark was almost instantly sunk by collision a few

miles off the New Jersey coast, and a diver testified to her heading

as she lay on the bottom of the ocean. Judge Wallace said that while

this fact alone might not be enough to authorize the conclusion that

her heading was the same at the time of collision, it was "entitled

to consideration as measurably supporting that theory," and was
" more persuasive in fixing her heading approximately than are the

conjectural opinions of the witnesses formed in the excitement and

confusion of the moment " of collision.*'

§ 523. Determining Place of Collision.— In order to ascertain

the movements of vessels before a collision, courts frequently find it

necessary to fix the place where the collision occurred, if possible.

Estimates of a ship's location upon the water at a particular time in

her voyage are extremely fallible.** Testimony of a ship's officers

who could best know and judge of her position, substantiated by other

independent testimony, would be quite satisfactory.*" But if an

oflBcer's statement as to the speed of his vessel at the time of a col-

lision is shown to be erroneous, the court will certainly not be pre-

disposed to accept his testimony as to the exact location of the

collision."*

In the case of a collision in the North Eiver between the steamboat

Cohmibus and a ferryboat, witnesses disagreed as to the place of the

collision with reference to two ships. " No witness supports his esti-

mate by any collateral fact which gives certainty to it," said Judge

S.) 3. 6 Fed. Cas. No. 3.141 (at p. per Brown, D. J., affirmed (C. C. A.)

365). See ante, end of § 413; and 92 Fed. Rep. 944 (little reliance to be

infra. § S'23. text for note 79. placed on such evidence).

»5The City of New York. 147 U. S. «' The City of New York, 35 Fed.

72, 86, 13 U. S. Sup. Ct. Rep. 211. Rep. 604, 611.

See also The Excelsior, 12 Fed. Rep. «» The Newfoundland, 89 Fed. Rep.

195 107; Western Ins. Co. r. The 510, 516.

Goody Friends, 1 Bond (U. S.) 459, «» The Rosedale, 88 Fed. Rep. 324,

29 Fed. Cns. No. 17,436. 326.

06 The Pnoli, 92 Fed. Rep. 940, 942, "The Harvest, 11 P. D. 14, 16. See
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Betts. " The difference in estimates may arise from looking at and

from different parts of the Columbus (she being one hundred and

eighty feet long, and nearly or quite extending over the space between

the two slips) or from oblique ranges of vision, or from a few seconds

difference of time in observing her, when the impetus given by the

wind and tide would necessarily urge her forward with considerable

rapidity. Either of these circumstances might reasonably account for

the disagreements of the witnesses in this particular." '^

According to the Actor Eule,'^ testimony of those who moved and

moored a vessel should be credited as more accurate in respect to her

precise location than the testimony of those on board a vessel which

collided with her, whose observation was made under the circum-

stances and excitement attending the collision.'^ Witnesses connected

with a fleet of flats moored near the shore were considered as having

a more accurate knowledge of the exact position of the fleet than

others without equal incentive for correct observation.''*

In collision cases it is usual for the crews of the two vessels to swear

almost as one witness to their own theory of the case,"* and they will

endeavor to locate the collision in a position most advantageous for

their respective contentions; so that the courts find it easier and more

satisfactory to extract the truth from the admitted facts and prob-

abilities of the case than from any attempt to reconcile the con-

tradictions in the testimony, or determine which of the two crews is

more worthy of belief."* On the other hand, an experienced federal

judge has said that " the safer way in these cases is to give credence

to all the evidence and the presumptions to be drawn therefrom, and

locate the vessels as accurately as possible from a general consensus

of all the testimony."
'''

The place of collision may be flgured out by going backwards from

ante, §§ 475, 409 (text for note 69), "The Jay Gould, 19 Fed. Rep. 765,

supra, § 509 (text for note 12), § 519 766. See post, § 1110.

(text for note 52). 76 The Jay Gould, 19 Fed. Rep. 765,

'iThe Golumbu3, Abb. Adm. 384, 766, per Brown, D. J. See also The

6 Fed. Gas. No. 3,043. Edwin H. Webster, 18 Fed. Rep. 724;

'2 See post, §§ 705, 783. The Bristol, 11 Fed. Rep. 156, 158;

73 The Martin Dallman, 70 Fed. The Isaac Bell, 9 Fed. Rep. 842, 846.

Rep. 797, 798, 25 U. S. App. 586. See ante, § 8.

74 The Hunter No. 2, 22 Fed. Rep. 77 The Maurice B. Grover, 79 Fed

795, 796. Rep. 379, per Coxe, J.
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the collision, guided by what was done by the respective vessels, and by

the course and speed or other circumstances fairly established by the

testimony.^* But there will be some misgivings as to the rectitude of

a judgment arrived at in that manner."
Location of the wreck of a craft that was sunk by collision, in

connection with circumstances attending the accident and requiring

allowances to be made for probable change of position, may determine

with substantial accuracy its position when the collision occurred.'"

If a ship which quickly sank was heavily laden and the blow of col-

lision was a violent and crushing one, it is not probable that she Was

carried by the shock very far out of her course.*' The location of a

sunken vessel after collision, even if it does not have great weight in

a particular case, may be far better evidence of her distance from shore

at the time of collision than the mere suppositions of witnesses excited

by the collision.*''

§ 524. Change of Course— Observations Uncertain. — Judg-

ment as to the motion, or direction of the motion, of one vessel, made

from another, possesses the utmost uncertainty, because of the extreme

probability that the observer will transfer to the other vessel the

motion of that on which he stands, and thus regard the compound

motion of the two as belonging to that one which he is observing.*'

" Daily experience in the trial of collision cases shows that nothing

is more unreliable than testimony from those on one moving vessel

as to the absolute actions of another moving vessel. The irresistible

propensity is to regard your own vessel as stationary with reference

to the other vessel, and to attribute all deflecting movement to the

" In re Central R. Co., 92 Fed. Rep. " an indisputable memorial " of the

1010, 1013. See also The City of place of collision).

Springfield, 29 Fed. Rep. 923, 924. s' Minnesota Steamship Co. v. Le-

70 The Newfoiindland, 89 Fed. Rep. high Valley Transp. Co., (C. C. A.)

510, 516. See also supra., % 521 ; and 129 Fed. Rep. 22, 28, per Severens,

ante, § 413, text for note 78. C. J.

80 The City of Birmingham, (C. C. «= The Brig Emily, Ole. Adm. 132,

A ) 138 Fed. Rep. 555, 557; The E. 8 Fed. Cas. No. 4,453.

Heipershausen, 56 Fed. Rep. 619, 620; sa The Herbert Manton, 14 Blatchf.

The Jay Gould, 19 Fed. Rep. 765, 767; (U, S.) 37, 12 Fed. Cas. No. 6,399,

Caldwell »' St. Louis Perpetual Ins. per Johnson, C. J. See also Mellon «.

Co., 1 La. Ann. 85, 89 (location of a Smith, 2 E. D. Smith (N. Y.) 462,

ship immediately sunk by collision is 472.



§ 525] COURSE AND BEARING OF VESSELS. 493

other vessel. The other vessel, a moving object, is alone in the eye.

LTnmoving objects are not kept in view as tests of movements in the

vessels. The testimony which results is honest, but illusory, deceptive,

and unreliable. The only safe reliance, as a general rule, as to the

course and deflections of a ve&sel, is the testimony of those who hold in

their hands her wheel or her tiller. A change of bearing between

two vessels, which may be the result of three things— a change

of course wholly by one, a change of course wholly by the other, or a

change of course by both— can give no reliable indication to an

observer on either vessel, who judges merely from looking at the

other vessel, as to which one of the three things has produced such

change of bearing." **

At the time of a collision on the Delaware river opposite Philadel-

phia the wind was light, bafifling, and its direction somewhat off the

town, or so nearly parallel with the shore as to be affected, close on the

town side, by the tall buildings on the wharves. The court said that

a vessel, under these circumstances, approaching her ground for tack-

ing, especially at the moment of passing under the lee of another

vessel that had tacked just before her, might lose the wind from her

forward sails, so as to appear to others about to luff, when she was

not, and that this fact might perhaps reconcile conflicting testimony.^^

§ 525. Change of Course— Observations in Nighttime.— The

difficulty of determining whether a perceptible change in the course

is caused by the vessel on which the observer stands, or the one on

which the eye is fixed, is greatly increased at night, and when the

wind is fresh, as the waves have some effect on a vessel propelled by

steam, and a much greater effect upon a sail vessel. The lights of

84McNally v. Meyer, S Ben. (U. S.) from the stars, may see where devia-

239, 16 Fed. Cas. No. 8,909, per tions are made; but the changes ean-

Blatchford, D. J. See also The not be noted with mathematical pre-

Glaucus, 1 Lowell (U. S.) 366, 10 Fed, eision. Much less certainty can be

Cas. No. 5,478; The Margaret B. attained where the object ahead is a

Roper, 103 Fed. Rep. 886, 890. moving vessel." The Delaware, 1 Biss.

" No one standing upon the deck of a (U. S.) 110, 7 Fed. Cas. No. 3,76Q

vessel, without a compass, can observe (at p. 390), per McLean, C. J.

a small deviation from its general 85 Red Bank Co. v. The John W,

course. An experienced seaman hav- Gandy, 20 Fed. Cas. No. 11,626, 1

ing a fixed object ahead, by ranging Phila. (Pa.) 149, 8 Leg. Int. (Pa.)

with certain parts of the vessel, or 26, per Kane, D, J,
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vessels at night may show their relative positions, but without reference

to the compass they do not indicate the precise course of either.*'

It has been frequently observed that as the sails of an approaching

vessel are coming into view at night, they are liable to present the

appearance of changing without really doing so.°'

§ 526. Controversy Concerning Change of Course— the Actor

Rule.**— In collision cases, the court always discriminates carefully

between the testimony of witnesses to facts which they assert to have

occurred upon their own vessel and within their own knowledge, and

the opinions and beliefs expressed by them in respect to what occurred

upon the adverse vessel. Where the witnesses are credible, their direct

testimony as to what was done or omitted by themselves, or by others

under their immediate and direct observation, is far more satisfactory

and decisive than any opinions or inferences formed in respect to

matters lying without their positive knowledge, especially where those

matters relate to the management of another vessel. However intelli-

gent and upright the witnesses may be, there must always be great

difficulty in judging accurately in respect to the manner in which a

distant vessel is navigated, and the natural difficulties in the way of

forming a sound judgment in respect to the management of such vessels

are greatly enhanced, in the case of collision, by the many circum-

stances which go to give a bias or prejudice to the mind. Thus, it is

observed that persons on board each vessel almost invariably attribute

the collision and fault of the occurrence to the opposite one.*" The

testimony of witnesses to their knowledge of what occurred upon their

own ship accordingly justly outweighs that of superior numbers who

speak only from a judgment or opinion formed from distant observa-

tion."" The ordinary rule in cases of conflict is to give superior weight

80 The Delaware, 1 Biss. (U. S.) Fed. Cas. No. 5,645 (at p. 885), per

no 7 Fed. Cas. No. 3,760 (at p. 390), Betts, D. J. In The Steamboat

perMcLean, C. J. See also The Bark Neptune, 01c. Adm. 483, 17 Fed. Cas.

Huntress, 2 Sprague (U. S.) 61, 12 No. 10,120, the same judge said:

Fed Cas No. 6,913.
" ^^'itnesaes on the different vessels so

87 See anlc, i 373. habitually disagree in their opinions

88 See generally, as to the Actor of the immediate or remote causes of

Rule post §§ 705, 710, 783. a collision at sea, and of the incidents

80 See v'ost, §1110. "f *»>« occurrence observed on both

wThe Governor, Abb, Adm. 108, 10 sides at the same time, that courts
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to the testimony of a vessel's own men as to her movements, rather

tJian to that of those on board the other moving vessel, when the

former are in no way discredited by other testimony, or by the cir-

cumstances and probabilities of the case."^ " The statements of a

can place little confidence in their ex-

pressions of opinion, and can rarely

feel it prudent to decide causes of

collision upon testimony of that char-

acter. Receiving with great distrust

the opinions and judgments of wit-

nesses so circumstanced, however in-

telligent and worthy the individuals

may be, the court looks chiefly to facts

stated by witnesses to have occurred

within their personal knowledge.

What a witness asserts he did at the

time or did not do on his own vessel

is generally more satisfactory evidence

of the fact than the opinions and belief

of a dozen others, formed from what

they supposed they saw or heard on

another vessel."

"The Sea Gull, 23 Wall. (U. S.)

165, 179; The Wenona, 19 Wall. (U.

S. 41, 58; The Fannie, 11 Wall. (U.

S.) 238, 241; The H. S. Beard, 134

Fed. Rep. 648, 649; Minnesota Steam-

ship Co. V. Lehigh Valley Transp. Co.,

(O. C. A.) 129 Fed. Rep. 22, 28;

The Dorchester, 121 Fed. Rep. 889,

891; The Sea King, (C. C. A.) 114

Fed. Rep. 535, 536; The Isaac H.

Tillyer, 101 Fed. Rep. 478, 480; The
George L. Garlick, 88 Fed. Rep. 554;

The Natchez, 78 Fed. Rep. 183, 185,

41 U. S. App. 708; The Sam Sloan, 65

Fed. Rep. 125, 127, per Brown, D. J.;

Thames Towboat Co. v. Central R. Co.,

61 Fed. Rep. 117, 119; The Havana,

54 Fed. Rep. 411, 413; The Doris

Eekhoflr, 50 Fed. Rep. 134, 139, 1 U.

S. App. 129; The Agnes Manning, 44

Fed. Rep. 110, 111; The Nessmore, 41

Fed. Rep, 437, 441 \ The Saratoga, 37

Fed. Rep. 119, 121 (" though not with

out some doubt," under the circum

stances of the case) ; The Seacaucus,

34 Fed. Rep. 68, 70; The B. C. Terry,

30 Fed. Rep. 711, 713; The Cambus
doon, 30 Fed. Rep. 704, 708; The
Columbia, 29 Fed. Rep. 716, 718; The
Alberta, 23 Fed. Rep. 807, 810; The
Sam Rotan, 20 Fed. Rep. 333, 335;

Carll V. The Erastus Wiman, 20 Fed.

Rep. 245, 248; The Edwin H. Web-
ster, 18 Fed. Rep. 724, 726; The
Mary Ann, 11 Fed. Rep. 336, 337;

The Hope, 4 Fed. Rep. 89, 93; Wolf
V. The Schooner Bertie Calkins, 2

Fed. Rep. 793, 804; The Elizabeth

English, 7 Blatchf. (U. S.) 180, 8

Fed. Cas. No. 4,360; The Steam Tug
Favorite, 5 Sawy. (U. S.) 226, 8 Fed.

Cas. No. 4,700 (as to whether helm

was put to starboard or to port) ;

The Steamboat Narragansett, 01c.

Adm. 246, 17 Fed. Cas. No. 10,019;

Pope V. The Steamboat R. B. Forbes,

1 Cliff. (U. S.) 331, 19 Fed. Cas. No.

11,275; Ralston v. The Steamboat State

Rights, Crabbe (U. S.) 22, 20 Fed.

Cas. No. 11,540; Ward v. The Brig

Fashion, Newb. Adm. 8, 29 Fed. Cas.

No. 17,154; Whitney «. The Steamboat

Empire State, 1 Ben. (U. S.) 57, 29

Fed. Cas. No. 17,586. See also The

Grace Girdler, 7 Wall. (U. S.) 196,

200; The Baker, 106 Fed. Rep. 87, 89;

The Iroquois, 91 Fed. Rep. 173, 174,

62 U. S. App. 361; The Harold, 84

Fed. Rep. 698, 700; The Fred

Schlesinger, 71 Fed. Rep. 747, 749;

The City of St. Augustine, 68 Fed.

Rep, 393, 394, 35 U, S. App. 327}
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vessel's own witnesses in regard to her movements are to be accepted,
unless there bq something improbable in their story, 07 they be in

some other way discredited than by the mere appearance of her own
motions to those on board of another moving vessel." ^^ This is

especially true with respect to witnesses who testify to their individual

acts, and whose sti^tement must be taken as correct with the alternative

oE imputing to them the commission of deliberate perjury."' " Wlien
the question in issue is as to whether a vessel sailing by compass
changed her course, the testimony of the man whose hands moved her

helm and whose eyes were on her compass is very necessary, and,

generally, indispensable." °*

The rule " does not mean that a vessel is to be held free from an

alleged fault whenever her officers and crew testify that they did not

commit it. But when their evidence is given under circumstances

which are calculated to bring out an independent story from each

witness, when it is in accord with vhat would have been the natural

course of events, when it is direct and positive and consistent, it is a

safe rule to follow that it shall not be set aside because the testimony

of observers on the other vessel as to color and bearing of lights will

Qot harmonize with it. And even on appeal in a case where the dis-

trict judge has seen and heard some of the witnesses, such testimony

should still be accorded its proper weight, especially when . . .

his finding has been apparently induced by a misplacing of the

testimony." ^^

Jhe rule was applied in a case where the change of course was

alleged to have been made at the moment of collision. In that case,

a libel by a brig against a steamer, the former denied that she thus

changed her course. Mr. Justice Clifford discussed the testimony as

follows : " One remark is applicable to all of the witnesses introduced

The E. A. Packer, 49 Fed, Rep. 92, 02 The Columbia, 29 Fed, Rep. 716,

95; The City of Truro, 35 Fed. Rep. 718, per Brown, J,

317; The Non Pareille, 33 Fed, Rep. 'sThe Sea Gull, 23 Wall, (U, S.)

624, 525; The Excelsior, 12 Fed. Rep. 165, 179; The Havilah, 50 Fed, Rep,

195, 201; Bunge v. The Steamship 331, 332, 1 U. S, App, 138. See post,

Utopia, 1 Fed. Rep, 892, 903; The § 1047,

Propeller Cement Rock, 8 Ben. (U. S.) " The Steamship Zodiac, 9 Ben, (U,

443, 5 Fed, Cas, No. 2,544; The S.) 171, 174, 30 Fed. Cas. No, 18,217

Wenona, 8 Blatohf, (U. S.) 499, 29 (at p, 937), per Blatchford, D, J.

fpd, Cas. No, 17,4U, " The Gypsum Prince, 67 Fed. Rep.



§ 527] COURSE AND BEARING OF VESSELS. 497

by the respondents ; and that is, they had not the same means of knowl-

edge respecting the matter in dispute as the witnesses for the libelant

possessed, who had charge of the brig and governed her course; and

in weighing the evidence and determining its force and effect, that

important consideration cannot be overlooked. It must be admitted

that the witnesses on the part of the libelant speak from actual knowl-

edge, and, unless they have wilfully stated what they know to be false,

their statements must be correct. They were on the deck of the

vessel, interested, so far as their personal safety was concerned, to

observe everything that transpired as the steamer approached, and

they cannot well be mistaken in respect to the matter under considera-

tion. Those on board the steamer appear in the record under very

different circumstances. They only infer what they have afBrmed as

to what transpired on the deck of the brig, and at best their state-

ments respecting the matters in question are of the nature of opin-

ions, and it is not difficult to see that they may be in error. In the

excitement and confusion of the moment, they may have mistaken

Vhat was occasioned by the momentum of the steamer or the press-

ure of her bowsprit or jib-boom upon the stem or fore rigging of the

brig, for a change of course produced by an alteration of her helm.

All the testimony tends to show that the two vessels canie together at

an obtuse angle, and there is much reason to think that the brig had

been pressed out of her course before the bows of the vessels came

together. At all events, such an inference from the evidence is far

more reasonable than would be the conclusion that all the witnesses

for the libelants have wilfully perverted the truth." ^°

§ 527. Mr. Justice Clifford's Exposition of the Actor Rule.— In

a libel by a schooner against a ship, the witnesses for the latter con-

tended that the schooner luffed across the bow of the ship just before

collision. "None of their witnesses, however," said Mr. Justice

Clifford, " were oq board the schooner, and those last referred to are

speaking of events which they suppose to have occurred at the very

moment the two vessels came in contact, when it clearly appears that

there was much confusion on board the ship. Witnesses were also

612, 614, 35 U. S. App. 165 {per La- oe New York, etc., Mail Steamship

coinbe, C. J.), reversing 57 Fed. Rep. Co. v. Rumball, 21 How. (U. S.) 372,

859. 382.

FACTS— 33
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examined by the libelants, and among the number are the mate of the

Bchooner who was at the wheel, and the master who commanded her

deck. They testify, without qualification, that the schooner through-

out the passage down the Narrows was kept close to the wind, and
affirm in the most positive terms that she was not suSered to fall oS,

and did not luff at all. Both the master and the mate knew what their

own acts were, and unless their statements are correct they must have

wilfully perverted the truth. Those examined by the respondents

may be in error, and yet may not have stated what they do not believe

to be true. Twilight was already waning before the vessels came in

contact, and the witnesses for the respondents may have inferred that

the schooner luffed, from the fact that her helmsman actually crowded

her into the wind at the moment of the collision, with a view to

escape, if possible, the consequence of the sudden and imexpected

change made by the ship." "

§ 528. Actor Rule Does Not Impeach Opposing Witnesses. — In

a case where the steamer Ehode Island overtook and ran into the

steamer Naugatuek in Hell Gate, it was contended by the former that

the collision was caused by a change of course made by the Naugatuek.

" The master and pilots cannot assert it," said Judge Betts, " for they

were paying no attention to the movements of the Naugatuek after

she straightened in the true tide, until their boat was found to be

driving rapidly in her track, and then they supposed the proximity

was occasioned by her sheering upon them. . . . But the proof

of the master and pilot of the Naugatuek is explicit and positive that

her course was not varied south at all after she straightened in the

true tide. This testimony would be the most reliable if it stood in

conflict with that from on board the Ehode Island, because these

witnesses speak of their own acts in navigating the Naugatuek,

facts which it is not to be supposed they misunderstood or had

forgotten, whilst the others give their opinion and judgment of

her steering. And in respect to this, it is to be observed that the

latter witnesses are placed on a moving object, going with great

velocity, and forced by a powerful tide out of a right line, obliquely

upon the Naugatuek. They would thus lose the power of distin-

07 Camp V. The Ship Marcellus, 1 Cliff. (U. S,) 481, 4 Fed. Cas. No,

2,347,
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guishing accurately between their own movement and that of the

other vessel, and would naturally regard their approach to each

other promoted by seeming bearing of the Naugatuck upon them.

This discordance between the inferences and judgment of one class

of witnesses, so formed, and the statement of facts by those knowing

them as they actually existed, showing such conclusions and inferences

to be inaccurate, is not to be regarded a conflict of evidence in any

way putting in issue the veracity or intelligence of the respective

witnesses." °*

§ 529. Actor Rule Prevails in a Direct Conflict.— The prima

jade superiority of the actor's testimony is most usually exemplified in

cases where the opposing testimony consists wholly or largely of the

inferences of witnesses. But a witness who has the hardihood to take

direct issue with the actor may be put in error by a judge who
realizes how easily observers may make mistakes. Thus, in a collision

case between a schooner and a tug, where the testimony was in

conflict as to execution of an order changing the schooner's course,

the court said :
" It is alleged on behalf of the schooner that she

was ordered at a certain place in the river to starboard her wheel, in

order to allow the tug to back alongside and fasten onto her, to

more easily accomplish the landing; and it is alleged on behalf of

the tug that immediately after the Southwest had starboarded her

wheel, and the tug had got alongside of her, the order was given

by the captain of the tug to the Southwest to port her wheel in

order to aid in getting at the proper place to land, and that the

order was disobeyed. But it is alleged by the schooner that her

wheel was ported as directed. If it were true, and sustained by

the evidence— the tug having the right to give the order— that

the captain of the schooner did not obey the order to port (and

the witnesses all said it v^as necessary to port the wheel at that

situation of affairs in the river), and an injury resulted therefrom,

then it would not be the fault of the tug. That is a matter of

evidence tliat must be determined from the witnesses examined on

the trial of the case. The testimony was somewhat contradictory

on that subject; but applying the rules to the testimony that courts

»8The Steamboat Rhode Island, 01c. Adm. 505, 20 Fed. Cas. No.

11,745.
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apply in the trial of eases, as to the knowledge of the parties that
testified, it strikes me that there can be but little doubt that the
captain of the schooner Southwest obeyed the order and did port

his wheel. He knows all about it, his wheelsman knows all about it,

and another party that was on the vessel knows whether it was ported

or not. It is a fact within their observation and knowledge rather

than that of outsiders. It is true' that the captain of the tug

testified that he saw the captain of the schooner go to the wheel, at

or nearly at the point of the collision, and put his wheel at port.

The captain of the schooner denies that, and says that he went
there for the purpose of seeing whether it was all right, and he

found it was all right. That would hardly be enough to discredit

the express and positive statement of the captain of the Southwest

of the fact that the wheel was put at port immediately after receiving

the orders." °°

Two men came on deck from the cabin of a schooner lying at

anchor in the nighttime and observed a steamer in dangerous prox-

imity. One of them testified that he sheered the schooner all he

could, but the other declared that nothing was done at her helm,

for there was no time to do anything before she was struck. " The

latter witness," said the court, "was probably confused by the inci-

dents and mistaken in what he asserts. The other is more likely to

be correct, as he speaks of his own actions." ^'"'

§ 530. Actor Rule Prevails Against Opinions of Experts. — In a

collision case where it was claimed that the master of the leading

vessel of several in tow gave an order first " starboard," then " port,"

and that the master of the following vessel repeated the orders in

the same way, experts showed very clearly that the proper order

imder the circumstances was "port," and that the contradictory

orders would probably lead to confusion. Yet the master of the

last vessel, and others, testified that the orders were given in instan-

taneous succession, and that the only order obeyed on his vessel

was the order to " port," and that the helm was immediately put to

port. " In considering the weight of evidence," said the court, " it

00 The Southwest, 2 Flipp. (U. S.) loo oimstead v. The Sandusky, 18

79, 22 Fed. Cas. Ko. 13,191, per Fed. Cas. No. 10,504, per Betts, D. J,

Welker, D. J,
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is a well-settled and sound principle of construction that the direct

evidence of what was done on one vessel is of much greater weight

than the hypothetical evidence of experts or others giving their

opinions as to what was done." ^"^ As a general rule, direct evidence

given by any one, even if he is not an actor witness, is superior to

expert or opinion evidence.^"^

§ 531. Contradiction between Actors. — If there is a contradic-

tion between the actors— for example, the wheelsman testifying that

he kept his course in obedience to orders from a man at the bow and

put his wheel down only at the last moment, and the lookout testi-

fying that he himself at an earlier time gave an order to luff which

was instantly obeyed— the question of fact is not necessarily in-

capable of solution. In the circumstances Just stated, the court ob-

served that the lookout was the proper person to give orders to the

wheelsman, and said :
" We think, under the circumstances in which

ho was placed, his account of the transaction is entitled to the most

weight. Having given the order and seen that it was obeyed, and

being at the time in charge of the navigation of the vessel, he cannot

well be mistaken." ^"^

§ 532. Minor Discrepancies in Testimony of Actors.— With

regard to discrepancies betR^een the statements of witnesses on the

same side, it is always expected that there will be some variations,

from the different time or manner of observing by witnesses who are

not swearing to a concerted story. ^''* The fact that the actor wit-

nesses err or differ from each other in thgir estimates of time, distance,

or speed, which are mere matters of opinion,^""^ does not authorize

disbelief in their testimony to a change of course, or vice versa, of

their own vessel.^*"'

101 The Morton, Brown Adm. 137, Fed. Rep. 245, 247. See also

17 Fed. Gas. No. 9,864, per Swayne, §§ 724 et seq., 839 et seg., 983.

C. J. 105 See ante, §§ 397, 420, and post,

102 See post, § 1236. §§ 872a, 1083.

103 The Schooner Catharine v. Dick- loe Jacobsen v. Dalles, etc., Nav. Co.,

inson, 17 How. (U. S.) 170, 177, per 106 Fed. Rep. 428, 431. See also an.*e.

Nelson, J. §§ 404, 475.

104 Carll V. The Erastus Wiman, 20
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§ 533. Actor Rule Not Blindly Applied.— Eeplying to the

argument that those on board a vessel have the best opportunity of

knowing what took place on the vessel, and therefore that their

testimony is the most reliable, United States District Judge Pox
said in a collision case :

" This rule has frequently been adopted by

courts of admiralty, and I cannot but believe that sometimes it has

not been without its effect on the statements of witnesses, inducing

them to think that a falsehood persistently reiterated by all on board

a ship, as to what happened thereon, will outweigh the testimony of

those from the other ship, even if it should be sustained by facts

and circumstances about which there can be no question." And so

where "the five witnesses from the Hortensia swear, not to opinions

but to facts, to wit, to the position of the sails of the Equal as they

were actually seen by them previous to the collision, that they were

then visible on the port side of the Hortensia, loose and without

wind, and that she was heading up to the wind— I am aware of no

reason," said he, " why the testimony of these five men on this

point should be discredited and reliance placed upon that of the two

men from the other vessel." ^"^

Despite the testimony of a wheelsman that he held his course

unchanged, the court may think it quite probable that during the

last few moments before a collision he ported his wheel by the almost

irresistible impulse of self-preservation.^*"

§ 534. Actors versus Observers Speaking from Knowledge. — In

the case of a collision between the Boyd and the Eolf, two sailing

vessels, the court decided that the Boyd was sailing with the wind

free, and consequently was in fault for not keeping out of the way

of the Eolf. " This decision," said the court, " has been in a large

degree arrived at from a consideration of what was done and said

on board the Eolf while the Boyd was approaching her in plain

sight; for whether the Boyd, as she approached the Eolf, was sailing

free or close-hauled was as obvious to those on the Eolf as to those

on the Boyd herself. Under the circumstances, a mistake in such a

matter on the part of those on the Eolf was no more possible than

a mistake on the part of those on board the Boyd. When, therefore,

107 The Hortensia, 2 Hask. (U. S.) 141, 12 Fed. Cas. No. 6,706.

108 The La Champagne, 43 Fed. Rep. 444, 447, per Brown, J. See post, § 554.
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the acts done by those on hoard the Eolf are consistent with their

statement that what they saw was the Boyd sailing free, and wlien

tliese acts are of such a character as to make it impossible to believe

that they would have been done unless the Boyd was sailing free,

the conclusion is forced upon the mind that the Boyd was sailing

free when seen by the numerous witnesses on board the Eolf, who

concur in saying that they saw her and saw that she was approaching

with a free wind." And after mentioning some of the acts to which

he had alluded, the court continued :
" It seems to be impossible

that these things could have been done on board the Eolf by persons

who saw the Boyd then approaching in plain sight, unless it be true,

as they say, that the Boyd was running free, and that the only

obligation upon the Eolf was to hold her course, and the duty of the

Boyd was to avoid her. The rules of navigation applicable to such

vessels were known to all who were looking at the Boyd as she

approached, and there was no possibility of their mistaking a vessel

close-hauled for a vessel sailing free. Several of them testify that

they saw the Boyd's sails shaking when she came upon them. As

against this, there is very positive testimony from those on board

the Boyd that she was sailing close-hauled with her yards braced up

sharp. But the testimony of these witnesses from the Boyd is no

more explicit than the testimony of the witnesses from the Eolf;

their opportunity of observation was no greater; the likelihood of

bias no less; and in numbers they are five as against ten or eleven

from the Eolf; and it must be added that the exceeding positiveness

of assertion on the part of the witnesses from the Boyd is such as to

attract attention." "»

In a suit by a schooner against a steamer for a collision, it appeared

that they had been approaching each other nearly head on, and it

was satisfactorily proved that the steamer changed her course to the

eastward, which was a proper measure to keep out of the way. The

question was whether this precaution was defeated by the schooner

also changing her course to the eastward. Six witnesses from the

steamer expressly testified that the schooner thus changed her course,

and only one witness from the schooner testified to the contrary.

Circuit Judge Woodruff said :
" It is true that, in judging of a

conflict of evidence on such a subject, mere excess of the number

io» The Rolf, 47 Fed. Rep. 220, 221, per Benedict, D. J.
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of witnesses is not controlling; but it is entitled to large consid-

eration, and should control unless it very clearly appears that the

one witness, for some special reason, is more entitled to credit. In

this precise view, it is here claimed that the one witness from the

schooner, being himself at the helm, knows, beyond all peradventure,

that he did not change his course, while the witnesses to the contrary,

being on a moving object, may have been deceived by the motion

of their own vessel. That is often true, but it is not applicable here

to the extent claimed, for this reason. It is not doubted that the

steamer did, in fact, port her helm and go to the eastward. How
could that motion tend to make the schooner appear to their eyes

to move also to the eastward ? Approaching, as the vessels were, every

instant of the steamer's movement eastward, if the schooner kept

her course, would give to the eyes of an observer on the steamer

the impression that the schooner was passing more and more to the

westward. The argument reverses the effect of such a change; for,

obviously, to an eye on a vessel moving east, even a stationary object

seems to move west, so that, even to inexperienced observers, if the

vessel on which they stand is moving eastward, a sudden change in

their view of another \essel, by which, instead of moving westward,

she seems to move eastward, is a pretty decisive indication that she

has changed her course to the eastward. But here were old and

experienced mariners— the master, of long experience and nautical

skill— the pilot, whose whole life is devoted to the exercise of

judgnifut and skill in observation on this coast and in the place of

obfeiv.Lion— the other officers of the steamer, of long experience,

etc. These are not lightly to be judged in error on the point. If

the testimony of so large a number, and from such witnesses, is to

be deemed overcome by that of one witness wholly imcorroborated,""

it would follow that a single witness so situated might, however false,

exonerate himself from blame and compel indemnity to his owners

for his own error, with hardly a chance to the other party of obtaining

protection. It is much more probable, in this case, that, conscious

that he did not see the steamer po soon ns he should, conscious that

he had no lookout attending to the duty, conscious, perhaps, that

he was late in setting his lights, and seeing the steamer near, as,

110 See ante, §§ 62, 63.



§ 536] COURSE AND BEARING OF VESSELS, 505

in fact, she was, before he saw her, he made the change in a mistaken

j udgment, the consequence of which he would now avoid." ^^^

The Actor Rule does not strictly apply as against witnesses on

other boats in close proximity who testify to what was done and

said on board a ship at a critical period, when her acts or omissions

tended either to avoid or to contribute to the consequences of negli-

gence of another ship with which she a,lmost immediately coUided.^^^

But witnesses at a distance of four or five hundred feet from a

bark drawing fourteen feet of water, who claimed to have noticed

the position of her rudder blade, did not secure credit, especially

as there was unfriendly feeling on their part which was favored

by such testimony.^^'

§ 535. Bias of Actors. — The actor witnesses are usually attempt-

ing by their testimony to clear themselves from the imputation of

negligence, and are therefore biased witnesses.'^'^* It is also to be

noted that courts are not extremely predisposed to believe the testi-

mony of mariners in favor of their own ship.^^" In a collision case

where the wheelsman and another of a ship's crew testified that her

wheel was to port, but the weight of direct testimony and inferences

from undisputed facts was against them, the court placed no faith

in their testimony, saying :
" It was their duty to so place the

wheel, and if they failed I would not expect them to admit it. Such

men generally feel an obliga,tion to stand by their vessel when

testifying, as well as under other circumstances, and where their

interests are involved little reliance can be placed upon what they

say." "" Occasionally, in case of a collision otherwise almost impos-

sible of explanation, the court has concluded that the wheelsman

executed an order by turning his wheel the wrong way, despite his

testimony to the eontrary.^^'

In collision cases, a witness testifying fof " the hostile camp " is

uiThe Queen, 8 Blatehf. (U. S.) "iSee ante, §§ 409, 471, 491, and

234 (at p. 238), 20 Fed. Gas. No. post, §§ 1108, 1110.

11,602 (at p. 128). "5 See pos*, § 1021.

"2 The Sitka, 132 Fed. Rep. 861, "« The Sagua v. The Grace, 42 Fed.

867, per Hazel, D. J. Rep. 461, 464, per Butler, D. J.

113 The Doris Eckhoff, 50 Fed. Rep. »" The City of Cleveland, 56 Fed.

134, 138, 1 U. S. App. 129. Rep. 729, 731.
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regarded with suspicion;"" and where an "actor" who has had
difficulties with the master of his boat testifies in favor of the other

boat and in conflict with his comrades, his statements of what he

himself did will certainly be discredited if improbable in view of the

facts of the case."'

Statements of an officer as to the course of his ship were not

adopted where his testimony to another important fact was discred-

ited, and there was a suspicious indefiniteness and asserted want

of knowledge concerning still other important facts (which he had

probably not forgotten) in regard to the position of his ship, and

where the opposing testimony from the adverse ship was consistent

with itself and consistent with the only probable course which could

have brought the former ship to the place of collision.^^"

Suspicion of falsification as to the course of a vessel may be

entirely discountenanced by the reasons for that course stated with

such minuteness of detail as to carry credit on their face.^^^

§ 536. Improbability of Change of Course.— If the actors on

each boat charge the other boat with a change of course causing a

collision, the court will be governed by whatever strong probabilities

are present; for instance, the probability that a steamer with seven

coal boats in tow, rendering it difficult to change her position from

one side to the other of a river, did not diverge from the course she

was pursuing."^ The probability that a steamer or vessel sailing

with a free wind will pursue the course customarily pursued in that

vicinity by vessels bound from and to the same port is so strong that

a deviation from that course without apparent cause will not be

considered as established without a clear preponderance of testimony."'

A change of course of a sailing vessel is improbable where deviation

would have retarded the voyage and have been a departure from the

proper course, and where the wind was fair and there was abundant

118 The Monticello, 1 Lowell (U. 121 The La Champagne, 43 Fed. Hep.

S ) 184, 17 Fed. Cas. No. 9,739. See 444, 448.

1 < 8 1007
"" McGrew v. Steamboat Melnotte,

"
n. The Cambufldoon, 30 Fed. Rep. 1 Bond (U. S.) 453. 16 Fed. Ca3. No.

704 707
8,812.

.20 The City of New York, 15 Fed. '"The City of New York, 147 U.

Rep. 624, 634 S. 72, 79, 13 U. S. Sup. Ct. Rep. 211.
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sea room on each quarter.^^'' It would be almost incredible that a

schooner sailing on the wind, and having the right of way, should,

with no apparent necessity, have lufEed so as to lose all headway, and

such a fact cannot be established without strong proof.^^^ For what

possible reason could a steamer heading and bound north, meeting a

brig bound south by east, and bearing from the latter vessel two or

three points to the starboard, go to starboard not only out of her own

course, but directly across the path of the brig ? " Such aberrations

happen, and vessels are condemned accordingly," said the court, " but

when considering whether a vessel was two or three points on another

vessel's starboard bow, the improbability of such error is helpful in

determining the fact." ^^^

§ 537. Instinct of Self-Preservation Inimical to Change of

Course.^^'— In considering conflicting testimony as to change of

course of a vessel immediately before and precipitating a collision, the

probabilities arising from the instinct of self-preservation are to be

considered. In a ease where it was adjudged that there was no change

of course, the court remarked that the pilot was " not shown to be

non compos mentis, and it seems no person, unless insane, piloting

a steamer of two hundred tons burden, after assenting to a signal

to pass to the larboard, would port his helm and direct his course

to the starboard . . . and run into a steamer of one thousand

two hundred or one thousand three hundred tons burden." ^^' It is

not readily to be believed that experienced seamen in charge of a

vessel so near to another that a change of course would expose them

to danger willingly took the risk.^'"' That a sailing vessel deliberately

yielded her privilege and recklessly and inexplicably changed her

course and went directly across the course of another vessel, is " almost

inconceivable." ^^^

per Brown, J. ; The Alberta, 23 Fed. 127 As to the instinct of self-preser-

Rep. 807, 810, per Brown, J. vatlon, see generally post, § 554 et seq.

i=<The Fannie, 11 Wall. (U. S.) 128 The Magenta, 2 Abb. (U. S.)

238, 241. 495, 16 Fed. Cas. No. 8,946, per

125 Carll V. The Erastus Wiman, 20 Woods, C. J.

t'ed. Rep. 245, 249. See also The i2»The Hope, 4 Fed. Rep. 89, 93.

Sea King, (C. C. A.) 114 Fed. Rep. See also The Mars, 93 Fed. Rep. 505,

535, 536. 507.

i2«The Iberia, 117 Fed. Rep. 718, "o The Iroquois, 91 Fed. Rep. 173,

r22, per Thomas, D. J. 174, 62 U. S. App. 361.
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§ 538. Circumstantial Evidence Against Change of Course. —
If a ship could not have changed her course two or three points

immediately before collision without her sails shaking in the wind,

the fact that her sails were full at the time of collision negatives a

contention that her course was thus changed."^

§ 539. Change of Course Indicated by Change of Lights. —
" Where a light of one color is in view, and the vessel beariag it is on a

swing towards another vessel, the time comes when both lights are in

view for a moment, and their colors are contrasted, and the color

first in view disappears and the other color remains in view. Under

such circumstances, there is not much probability of a mistake in

color or of a mistake as to what the vessel bearing the lights is

doing. Xot only is the contrast of colors sharply presented, but

the motions of the tvro lights in coming into and going out of view

indicate clearly the motion of the vessel." ^*^

§ 540. Steamer's " Stereotyped Excuse " in Collision with Sailing

Vessel. — In cases of collision between steamers and sailing vessels,

the steamer generally alleges that while they were meeting on parallel

lines the other vessel suddenly changed her course and ran under

the bows of the steamer. '' This is the stereotyped excuse," said

Mr. Justice Grier, " usually resorted to for the purpose of justifying

a careless collision. It is always improbable and generally false." "^

131 The City of St. Augustine, 52 Fed. Rep. 436, 437 ; The Steamship

Fed. Rep. 237. 240. Cella, 3 Ben. (U. S.) 168, 5 Fed. Cas.

13= The Schooner Ellen Tobin, 8 Ben. No. 2,542; The Steamer City of New

(U. S.) 446. 4.50, 8 Fed. Cas. Xo. 4,379 Bedford, 10 Ben. (U. S.) 17, 5 Fed.

(at p. 519), per Blatehford, D. J. Cas. No. 2,757; The Ship Civilta, 6

i33Haney r. Baltimore Steam Ben. (U. S.) 309, 5 Fed. Cas. No.

Packet Co., 23 How. (U. S.) 287, 291. 2,775; The Steamboat Neptune, 01c.

For other eases where such alleged Adm. 483, 17 Fed. Cas. No. 10,120;

fault of the sailing vessel was not The Steamer Ancon, 6 Sawy. (U. S.)

satisfactorilv established, see The 118, 1 Fed. Cas. No. 348; Ayer v. The

Bavonne, 128 Fed. Rep. 2SS. 292; Steamer Glaucus, 4 Cliff. (U. S.)

The Lepanto, 50 Fed. Rep. 234. 236, 166, 2 Fed. Cas. No. 683; Leavitt v.

8 U S App 1; The J. D. Peters, Jewett, 11 Blatchf. (U. S.) 419, 15

4" Fed Rep. 269, 271; The Beta, 40 Fed. Cas. No. 8,172; Pope v. The

Fed Rep 899- The Hercules, 17 Fed. Steamboat R. B. Forbes, 1 Cliff. (U.

Rep 606- The William Crane, 11 S.) 331, 19 Fed. Cas. No. 11.275.
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And in another case the same justice said :
" In all instances where a,

steamboat runs down a sailing vessel by attempting to pass under her

bows, when she should have ported her helm, the pilot invariably

swears that the vessels were steering entirely clear of one another,

when suddenly, as they were about to pass, the schooner luffed right

across the bows of the steamboat ; and the pilot of the schooner invaria-

bly swears that, while the boats could easily have passed the larboard

of each other without even porting the helm, the steamboat turned

right across the track of the schooner and run her down." "* The
contention that the sailing vessel changed her course always seems
probable to the persons on board the steamer; for, assuming, as they

do, that they have made no mistake in courses and distances, the

necessary inference is that the other vessel has failed in the simple

duty of keeping her course."^ " My own observation has taught me,"
said Judge Lowell, " that a great many of these accidents happen
from a failure to see the approaching vessel, which may be due to a

defect in her lights or to a want of vigilance." ^^° In a collision case

where a steamer contended that a schooner repeatedly changed her

course, because her lights were quite fluctuating to those on the

steamer, the court held that there was no change of course, and said

the fluctuations were due to the fact that " the schooner was almost

directly ahead, the water was very rough, and the small schooner

consequently very unsteady, and the wind was blowing hard in

flaws." ^" " It is common experience that a sailing vessel in the

nighttime appears to change her course as her sails come more dis-

tinctly into view; and this impression upon the senses in such

cases is stimulated by the strong bias to believe it is so, affecting

the persons who observe it from the other one of two colliding vessels.

It cannot be relied upon, therefore, without proof of corroborating

facts." ^'* In a case of collision between a steamer and a schooner,

the course of the former was nearly due north and the course of the

latter was south. Both continued their course until they came within

one hundred and fifty yards of each other. As evidence that the

steamer then changed her course, the fact was urged that the schooner

IS* Lyle V. The Conestoga, 15 Fed. 137 Hoben v. Steamer Westover, 2

Cas. No. 8,622a. Fed. Rep. 91, per Morris, D. J.

135 The Hercules, 17 Fed. Rep. 606. "s The Nessmore, 41 Fed. Rep. 437,

ISO The Hercules, 17 Fed. Rep. 606. 441, per Morris, D. J,
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ran into the steamer, a little forward of midships, with her how.

The court said :
" This result might possibly have followed a change

of course by the schooner. But, as the movement of the steamer

was more rapid than the schooner, such an occurrence would not be

so likely to happen as an attempt by the steamboat to pass the bow of

the schooner." ^'°

It is evident that a large four-masted schooner, fully laden, moving

so slowly before a light wind as barely to be in possession of steerage

way, would be incapable of changing her course except in the slowest

manner.^*"

§ 541. The " Stereotyped Excuse " Sometimes Prevails.— The

steamer's " stereotyped excuse " "^ has been proved in several cases ;
^"

for instance, where, on drawing a plot of the navigation of the vessels

backwards from the time of collision, according to the clearly estab-

lished facts, a collision was impossible except by a strong luff of the

sailing vessel to bring her under the steamer's bows ; "' where the

Bailing vessel's story, on any reasonable view of it, was incapable of

being made to account for the collision and was inconsistent with the

most certain facts ;
"* where the case on the part of the sailing

vessel presented such contradictions and inconsistencies as to make

it impossible to place much reliance on the testimony of her witnesses

conceming her navigation ;
"^ and where a schooner's lufE across the

bow of a steamer was demonstrated by clear evidence of the angle of

collision."" In a case where it was held that a collision occurred

from the fault of a schooner in changing her course and running

across the bow of a tug in the nighttime, the court said: "Why

the schooner should have turned to the southward when the tug had

139 The Steamer Oregon v. Rocca, 20 Fed. Cas. No. 11,502. See also

18 How. (U. S.) 570, 572, per Mc- The Potomac, 8 Wall. (U. S.) 590,

Tggjj J 592; The Allianca, 39 Fed. Rep.

140 The Lepanto, 50 Fed. Rep. 234, 476.

236 8 U S App. 1. "=The Alene, 74 Fed. Rep. 268.

ill See supra, § 540. "* The Joseph Stickney, 50 Fed.

142 The Kanawha, 2S Fed. Rep. 329, Rep. 624, 627.

330 (the change of course was quite i45The Rose Culkin, 52 Fed. Rep,

probable under the admitted f.acts)

;

328.

The Laura v. l!ose, 2S Fed. Rpp. 104; "o The Fair Wind, 64 Fed. Rep,

The Queen, 8 Blatchf. (U. S.) 234, 806, 26 U. S. App. 466.
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already crossed to that side of her, can only be accounted for by

some mistake either in giving or obeying orders. The helmsman has

not been called as a witness. Such mistakes are by no means

unknown; and the different modes of rigging the helm, and the

different practices of foreign seamen, sometimes make such mistakes

natural." '"

14' The Joseph Stickney, 50 Fed. Rep. 624, 627, per Brown, D. J.
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668. Employer's Failure to Call Employees.

669. Nonproduction of Demonstrative Evidence.
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571. Failure of Party to Testify in General.

572. Party's Failure to Testify Not Prejudicial in Georgia or Illinoia.

573. Party Testifying but Not Contradicting Adverse Testimony.

574. Party's Failure to Deny Charge of Fraud.

575. Party's Failure to Deny Alleged Oral Admissions.

576. Party Testifying but Refusing to Answer Material Questions.

577. Party's Neglect to Call His Counsel.

578. Excuses for Absence of Party or Witnesses.

579. Evidence Strengthened by Nonproduction of Opposing Evidence.

580. Testimony to Sending Letters Strengthened by Nondenial of Receipt.

581. Party Withholding the Better Evidence.

582. Nonproduction of Documentary Evidence in General.

583. Nonproduction of Documentary Evidence on Demand.
584. Nonproduction of Documents Aids Secondary Evidence.

585. Suspicious Explanation of Nonproduction of Documents.

586. Instructions as to Nonproduction of Evidence.

587. Spoliation or Suppression of Evidence.

588. Fabrication of Evidence.

589. Subornation or Intimidation of Witnesses or Jurors.
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596. Inferences from Facts Proved.
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599. Further Discussion of Circumstantial Evidence.

Presumpiions.

§ 542. Presumptions of Law.— Presumptions of law are usually

founded upon reasons of public policy and social convenience and

safety, which are warranted by the legal experience of courts in admin-

istering justice. Some of these presumptions have become established

and conclusive rules of law, while others are only prima facie evi^Jence

and may be rebutted.^ The true office of presumptions of law is to

lU. S. V. Searcey, 26 Fed. Rep. (Surrogate Ct.) 30 Misc. (N. Y.) 1,

435, 437, per Dick, D. J., instructing 62 N. Y. Supp. 1011, 1014, per Surro-

a jury. See also Matter of Kennedy, gate Varnum,

FACTS— 33
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determine the burden of proof and to prescribe the result at which the

tiiers of fact must arrive in the absence of evidence, and not as

arguments to disturb the natural volition of jurors.^ It has been said

that presumptions of law derive their force from jurisprudence, and

not from logic, and that such presumptions are arbitrary in their

application. This is true of irrebuttable presumptions, and primarily

of such as are rebuttable. It is true of the latter until the presump-

tion has been overcome by proofs and the burden shifted; but when

tliis has been done, then the conflicting evidence on the question of

fact is to be weighed and the verdict rendered, in civil cases, in favor

of the party whose proofs have most weight, and in this latter process

the presumption of law loses all that it had of mere arbitrary power,

and must necessarily be regarded only from the standpoint of logic

and reason, and valued and given effect only as it has evidential

character. Primarily, the rebuttable legal presumption affects only

the burden of proof, but if that burden is shifted back upon the party

from whom it first lifted it, then the presumption is of value only

as it has probative force, except it be that on the entire case the

evidence is equally balanced, in which event the arbitrary power of

tlie presumption of law would settle the issue in favor of the pro-

ponent of the presumption.'

§ 543. Presumptions of Fact Defined and Classified. — A pre-

sumption of fact is an inference as to the existence of a fact not

aetuallv known, arising from its usual connection with another which

is known.* It is a mere argument, of which the major premise is

: Jones r. Roberts, 37 Mo. App. tion between them and the sought-for

163, 1S3. per Thompson, J. fact having received such a sanction

s Gr:ive5 r. Cblwell, 90 111. 61-2. 616, in experience as to have become recog-

pcr Baker, J., quoted in Bi"i? i"- '"z^'d «s justifying the assumption."

Collier 69 A.rk 2«. 62 S. W. Rep. Chicago, etc., R. Co. v. Pritchard,

693 595 Co,r.pa,c Sturdevants Ap- (Ind. 1906) 79 X. E. Rep. 508. 512,

oeal 71 Conn 392. 4-2 Atl. Rep. 70, per Gillett, J. Sec also Indianapolis

., ' r. Kceley, (Ind. 1906) 79 N. E. Rep.

Ulome Ins. Cto, r. Woido, 11 Wall. 499. "When facts are given in evi-

if S » 4'>S 441. per Mr. Jvistice dence, it is often said certain pre-

Davi* S.V .-^Iso Gardner r. Gardner, sumptions, which are really inferences

•^' \pp C»s, T-"-^ :'?4 "Presumptions of faot. arise, and cause the burden

^ f»ct ar* but""vvnoh,sions drawn fr..,n of proof to shift; and so they do as a

pMticuUxr oirvumstancr<*. the connec- matter of reasoning and as -» matter
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not a rule of law, and is to be judged by the common and received

tests of the truth of propositions and the validity of arguments.'

of fact. For instance, where a ship

sails from a port, and soon after she

has sailed sinks to the bottom of the

sea, and there is nothing in the

weather to account for such a disaster,

it is a reasonable presumption to be

made that she was unseaworthy when
she started; and a jury may be prop-

erly told that, upon such uncontra-

dicted evidence, they may presume as

a matter of reasoning and inference

from the facts, the vessel must have

been in an unseaworthy condition when
she started; that is, when she started

she wag not in a fit state to encounter

the ordinary perils of the voyage;

and if a jury, with no other evidence

than that I have stated, were to find

the contrary, it would not be a finding

against any principle of law, but it

would be such a, finding against the

reasonable inference from the facts,

that it would amount to a verdict

against evidence." Pickup v. Thames,

etc.. Marine Ins. Co., 3 Q. B. D. 594,

600, per Brett, L. J.

Presumptions and inferences have

been distinguished as follows :
" A

presumed fact is one taken for granted

and accepted as a result of human
experience and general knowledge,

while an inference is the conclusion

drawn from the proof or admission

of circumstances which, by reason of

the same human experience and knowl-

edge, would naturally lead to it. A
man is presumed to regard his will

a.s a private and sacred document,

and on that account is presumed to

keep it with the same degree of care

and privacy as he does his most im-

portant papers and documents; and

when it is shown by competent evi-

dence that his will has been found
in a place where he is in the habit

of keeping papers and documents of

importance and value, with the sig-

nature erased, or no will is found
in such a place, as the case may be,

there is a legal inference arising from
such evidence, together with the pre-

sumptions mentioned, that in the one
ease he canceled the document him-

self, and in the other that the de-

struction was by his own hand." Mat-
ter of Hopkins, (Surrogate Ct.) 35

Misc. (N. y.) 702, 72 N. Y. Supp.

415, 417, per Surrogate Silkman.

It is said that a presumption can-

not be based on a presumption; to

hold that a, fact inferred or presumed
at once becomes an established fact

for the purpose of serving as a base

for a, further inference or presump-

tion " would be to spin out the chain

of presumptions into the regions of

the barest conjecture." Diel v. Mis-

souri Pac. R. Co., 37 Mo. App. 454,

458, per Rombauer, P. J. See also

Bube V. Weatherly, 25 Pa. Super. Ct.

88, 93; Southern R. Co. v. Hall, 102

Va. 135, 45 S. E. Rep. 867, 868. And
on the other hand, " a fact in

the nature of an inference may itself

be taken as the basis of a new infer-

ence, whether intermediate or final,

provided the first inference has the re-

quired basis of a proved fact." Hin-

shaw V. State, 147 Ind. 334, 363, 47

N. E. Rep. 157, per McCabe, J., citing

Burrill Cir. Ev. 138; Best on Pres.,

§ 187; 1 Greenleaf Ev., § 34.

6 Justice V. Lang, 52 N. Y. 323,

329, citing 1 Greenleaf on Evidence,

§ 44. " A presumption of any fact

is, properly, an inferring of that fact
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Presumptions of fact which the law recognizes must be immediate

inferences from the facts proved, and must be such as sensible men,

influenced b}' observation, experience, and reason, would draw from

clearly established facts that usually accompany the matter at issue.'

They have been classified by text-writers and judicial decisions as

strong, probable, and slight. When a fact proved always accompanies

a fact sought to be proved, it gives rise to a strong presumption which

may be controlling in the investigation. When the fact proved usually

accompanies the fact sought to be proved, a probable presumption

arises. Slight presmnptions which arise from the occasional connec-

tion of distinct facts are generally disregarded by a jury.'

§ 544. Conflict of Prestiinptions.— Where there is a conflict of

presumptions, '' the rule is that that must yield which has the least

degree of probability to sustain it." *

§ 545. Presumptions versus Facts. — Presumptions are indulged

to supply the place of facts ; they are never allowed against ascertained

and established facts. WJien these appear, presumptions disappear.'

•• Presumptions may be looked on as the bats of the law, flitting in

the twilight, but disappearing in the sunshine of actual facts." "

from other facts that are known; it « Clayton v. Wardell, 4 N. Y. 230,

is an act of reasoning, and much of 237.

human knowledge on all subjects is » Lincoln v. French, 105 U. S. 614,

derived from this source." Rex v. 617, per Mr. Justice Field. See also

Burdett, 4 B. & Aid. 95, 161, 6 E. C. Fresh r. Gilson, 16 Pet. {U. S.) 327,

L. 404. 432, per Abbott. C. J., quoted 331; Cortelyou v. Johnson, 145 Fed.

in the case of Auld i. Auld, (X. Y. Rep. 933, 936, 76 C. C. A. 455; Rags-

Super. Ct. Spec. T.) 16 X. Y. Supp. dale r. Southern R. Co., 121 Fed. Rep.

SOS so: ^-^- 82^! "^^^ Olinde Rodrigues, 91

«r. ?. r. Pykes. oS Fed. Rep. 1000, Fed. Rep. 274, 284; The Masten,

1005. per Dick. J., instructing a jury. Bro^vn Adm. 436, 16 Fed. Cas. No.

The law does not permit presumptions 0.266 (at p. 1081); Matter of Hal-

of fact which do not comport with or berfs Will. (Surrogate Ct.) 1.5 Misc.

which are ^vntrsirv to the common ex- (X. Y.l 308, 74 N. Y. Supp. 757, 761.

perienw or observation of men to be It is safer to give credit to the pos-

entertainwl in judicial proeeedinsrs. itive testimony of a credible witness

Withaup r V. ^.. V-T Fed. Rep. 530. than to disregard it upon presump-

5",7 6^ C C \ :--^ *i°"s *'">* "'"^ "°* °^ *''^ highest

Tl" "s r Svkos. :>< Fed. Rep. 1000, order. Borland r. Walratli, 33 Iowa

1005 per Dick, P. J., insUucung a 130. 134, per Beck, J.

loMockowik v, Kansas City, etc.,

lurv.
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§ 546. Presumption of Continuance.— Proof of the existence

of an object, condition, quality, or tendency at a given time raises a

presumption of fact sufficient to support a finding that it continued

for a longer or shorter time thereafter, or until shown to be changed,

according to the nature and surroundings of the subject.^^ The

presumption is applied in a vast variety of cases, and may be displaced

by numerous opposing inferences or presumptions,'^ or overcome by

direct evidence."

Where the plaintiff, a track repairer, was in some way killed by a

passing train, the contention that he was struck by a stone dump
door of one of the cars, which had become loose and hung outward,

could not be sustained without evidence to overcome the fact that

the door was fastened in its place two or three miles before the train

passed the plaintiff, even though the door in question had been loose

and swinging several times prior to the accident and once after it

on the same trip, it having been found fastened, however, at the

very next stopping place after the accident.'*

A case in Massachusetts furnishes an excellent illustration of the

argumentative character of the presumption of continuance. A wife

brought a libel for divorce on the ground of the husband's gross and

confirmed habits of intoxication, the statute requiring proof that these

habits existed when the libel was filed, and providing also that a

divorce could not be granted if they did not then exist, even though

i\ were shown that they had existed during the coverture. It was

proved that the libelee had contracted gross and confirmed habits of

intoxication after marriage, and that he had not reformed during the

year after the libelant separated from him, and that his habits

continued during that year, at the end of which he went to parts

R. Co., 196 Mo. 550, 94 S. W. Rep. '^ gee for example the first case

258, 262, per Lamm, J. cited in the preceding note, and Penn

11 Chicago, etc., R. Co. v. Sierer, Mut. L. Ins. Co. v. Mechanics' Sav.

1.3 111. App. 261, 263, an interesting Bank, etc., Co., 72 Fed. Rep. 413,

case on the weight of this presump- 442, 37 U. S. App. 692, 19 C. C. A.

tion; Metzger v. ,Schultz, 16 Ind. App. 286.

454, 43 N. E. Rep. 8S6, 45 N. E. Rep. is See Wigmore on Evidence, § 437,

619; Com. v. Billings, 97 Mass. 405. and cases cited.

See also ante, § 424, and infra, § 549 i* So held in Wheelan v. Chicago,

(text for note 32), § 551 (text for etc., R. Co., 85 Iowa 167, 52 N. W.

note 52). Rep. 119.
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unknown. This was some five years before the hearing, and he had

not been heard from since that time, save that about three years

before the hearing it was rumored that he was somewhere in the

West, but nothing definite was known about him. The court said:

"Usually a habit which has once become gross and confirmed con-

tinues to dominate the individual who has fallen into it. One who

has gross and confirmed habits of intoxication may reform himself

and become temperate or abstemious, and he may be put under such

enforced restraint that his habits are broken up. The ordinary

experience of mankind, however, justifies the inference that a con-

firmed habit will continue; and especially when such a habit has a

natural tendency to weaken the will and lessen the power of self-

control, we should infer its continuance, if nothing were shown to

the contrary, and the inference would be reasonable. The reasonable

probability, according to the results of human experience, that gross

and confirmed habits of intoxication, shown to exist at a given time,

will continue, is a fair ground for inference, which, while not con-

clusive, is a proper ground for conclusions in litigated matters."

And it was held that the presiding justice was at liberty to draw the

inference that the libelee's habits continued, if upon all the evidence

he thought that inference reasonable and probable. ^^

A presumption of continuance, like any other item of evidence, is

undoubtedly strengthened or confirmed by the nonproduction of avail-

able opposing evidence.^" Thus it was held to be a legitimate inference

that a person who was proved to have been a professional gambler in

November, 1848, continued the same course of life in March, 1850,

when he offered no testimony to the contrary.^'

§ 547. Presumption from Habit or Custom.— A person's habit

or custom may have probative value as showing that he did on a

specific occasion the act which is the subject of the habit or custom."

In his " Philosophical Basis of Theism," Professor Harris says

:

16 McCraw v. MoCraw, 171 Mass. is Wigmore on Evidence, § 92, con-

146, 50 N. E. Rep. 526. taining some very acute observations

10 See infra, § 579. by the learned author on the weight

1' McMahon v. Harrison, 6 N. Y. of svich evidence. See also Eureka

443, affirming 10 Barb. (N. Y.) 659, Ins. Co. r. Robinson, 56 Pa. St. 256,

which reversed Harrison v. McMahon, 205, habit of witness not to attest

1 Bradf. (N. Y. ) 283. document until it is signed.
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" There is a uniformity in human action, and a consequent possibility

of foreseeing it, sufficient to be the basis of confidence between man
and man. . . . The homeliest and commonest transactions with

men every day imply the confidence that men will act in the immediate

future as they have been acting in the past." ^^ The question being

whether the bell on a locomotive was rung just prior to an accident

caused by the train frightening a horse, there was some negative

testimony, but the fireman whose regular duty it was to ring the

bell testified that while he had no independent recollection of ringing

the bell on that particular occasion,^" yet, in accordance with a strict

rule of the company, it had been his uniform and invariable habit

to ring it, so that it had become second nature with him to do so,

and from these facts he was able to state positively that he did ring

it on this occasion. The engineer's testimony corresponded with that

of the fireman. The jury found specially that the bell was rung.

"We think this testimony was not only competent, but also sufficient

to justify the special finding of the jury," said the court. " While a

witness can only testify to that which is within his personal knowl-

edge, yet, if from his invariable and long-continued habit to perform

a certain act in the line of his work, or from any other facts which

aid or refresh his memory, he is able to testify of his own knowledge

that he did the act on a particular occasion, the evidence is competent,

although he may not have any independent recollection of the fact.

If a witness is truthful, this is usually the only testimony which he

can give in such cases, where there was nothing to particularly impress

the particular occasion upon his mind; and it is well known that the

almost unconscious and automatic action resulting from the constant

and long-continued habit of doing a particular act under like circum-

stances in the line of any particular occupation furnishes not only

strong moral proof that it was done, but also the principal assurance,

in many things involving the safety of the public, that it will be

done in the future." " However, testimony of a witness is not so

satisfactory where he speaks to his custom as where he speaks to his

acts."

18 Philosophical Basis of Theism 21 Evison v. Chicago, etc., R. Co.,

399. 45 Minn. 370, 48 N. W. Eep. 6, per

20 He would not be expected to re- Mitchell, J. See, however, Russell v.

member it, if his attention was not Mitchell, 223 111. 438, 79 N. E. Rep.

called to the matter at the time. See 141.

post, § 789. 22 The Lansdowne, 105 Fed. Eep.
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§ 548. Presumption of Performance of Duty by Officers, Agents,

or Servants. — The general presumption is that an officer or agent

has faithfully discharged his duty.^^ There is a presumption that

a locomotive engineer gave the statutory signals on approaching a

crossing,^* especially if his neglect would render him liable to a

criminal prosecution,^^ or subject the railroad company to a penalty."'

In an action against the company this presumption may be rebutted

by the testimony of a single witness if the defendant offers no evi-

dence on the subject."' But it would be far different if the engineer,

fireman, and other servants testified that the signals were given."'

§ 548a. Presumption of Uniformity under Like Conditions.— In

an action to recover back an alleged excess of internal revenue taxes

paid on matches, the extent to which, if any, the plaintiffs overran

the number of matches for which revenue stamps were affixed was ia

436, 444. See also Paxton v. Marshall,

18 Fed. Rep. 361, 363.

23 Elliott V. Missouri, etc., R. Co.,

74 Fed. Rep. 707, 712, 40 U. S. App.

61, 21 C. C. A. 3, per Sanborn, C. J.

See also Livingston County v. White,

30 Barb. (N. Y.) 72, 78. Compare

Van Tassell v. New York, etc., R. Co.,

(C. PI. Gen. T.) 1 Misc. (N. Y.) 299,

20 N. Y. Supp. 708, 713. "Bad

faith, misconduct, or negligence in

the discharge of duty is never pre-

sumed, but must be proved. The

presumption is that the person

charged with the performance of duty

has discharged that duty honestly

and faithfully." Regester v. Regester,

(Md. 1906) 64 Atl. Rep. 286, per

Burke, J. See also Turner v. Kouwen-

hoven, 100 N. Y. 115, 121. It has

been said, however, thiat the pre-

sumption that public officers execute

with fidelity the duties with which

they are charged is a mere arbitrary

rule of law and " possesses no in-

herent probative force, and when met

by opposing evidence is entirely de-

stroyed." Blaeo V. State, 58 Neb.

557, 78 N. W. Rep. 1057, 1059, per

Sullivan, J. See also Case v. People,

76 N. Y. 242, 245.

2* Haverstick v. Pennsylvania R.

Co., 171 Pa. St. 101, 32 Atl. Rep.

1128. See also infra, § 560, text for

note 130; ante, § 509, text for note 9;

Keiser v. Lehigh Valley R. Co., 212

Pa. St. 409, 61 Atl. Rep. 903, 904;

Wellbroek v. Long Island R. Co., 31

Misc. (N. Y.) 429, 65 N. Y. Supp.

592, 593. It is also to be presumed

that he was looking ahead so as to

observe persons on the track and give

danger signals in time to warn them.

Keller v. Philadelphia, etc., R. Co.,

214 Pa. St. 82, 63 Atl. Rep. 413.

25 Wabash R. Co. v. Misener, 38

Can. Sup. Ct. 94, 97.

20 Waldron i\ Rensselaer, etc., R.

Co.. 8 Barb. (N. Y.) 390, 395.

27 Haverstick t\ Pennsylvania R.

Co., 171 Pa. St. 101, 32 Atl. Rep.

1128.

28 Knox V. Philadelphia, etc., E.

Co., 202 Pa. St. 504, 52 Atl. Rep. 90.



§ 549] AND CIRCUMSTANTIAL EVIDENCE. 521

dispute. Judge Brown charged the jury as follows :
" It is impos-

sible for the government to count the matches in these boxes; but

where we find one or two or a few boxes in a case overrunning, it is a

fair presumption that all the boxes in the case overrun; and, where

you find boxes in one case overrunning, it is fair to be presumed that

all the boxes in that class overrun; but it would not follow that if

other matches were made of a different class, or if they were boxed

differently, as if the boxes were differently shaped or of different

sizes, they would all overrun; but here there were one hundred thou-

sand boxes of a certain size, the matches being all of a size, and of a

certain quality of timber. And you find, in that number of boxes,

that twenty of fifty boxes, indifferently chosen, overran, and none of

them underran. It would be a fair presumption that the entire one

hundred thousand would overrun." ^^^

But where the plaintiff purchased from the defendant several bar-

rels of tallow and used them, and there was no evidence that they

were adulterated, and he subsequently bought another lot of tweijty-

two barrels, two of which were experimented on and found to be

grossly adulterated, it was held that the jury could not be allowed to

infer without further evidence that the remainder of the last lot was

likewise adulterated.^^*

It seems, therefore, that a presumption of uniformity does not

obtain, or is destroyed, when it appears that the data are not them-

selves uniform.

§ 549. Presumption of Marriage from Cohabitation.— For many

purposes a marriage may be proved by evidence that the parties

cohabited together as man and wife, held themselves out to the world

as such, and were received among their neighbors and friends as hold-

ing that relation to each other.^" " In the absence of any conflicting

circumstances, such proof is often entirely satisfactory. Indeed, the

law always presumes against the commission of acts involving moral

turpitude in the actors. A life of illicit cohabitation involves the

parties in a moral turpitude which in all civilized societies has ex-

cluded them from all intercourse with respectable people. And as the

280 Schmitt V. Trowbridge, 3 Cine. 28* Meagley v. Hoyt, 125 N. Y. 771,

L. Bui. 1029, 21 Fed. Cas. No. 12,468 26 N. E. Rep. 719.

(at p. 712). 20 19 Am. and Eng. Encyc. of Law
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marriage of two pc-rsons is usually attended with some publicity, and,

11 not in the first instance known to the community generally where
the parties reside, is at least usually known to the families of the

parties, and through them eventually made public, the fact that they

arc admitted into respectable society raises a strong presumption in

favor of the purity of the relation that exists between them. But
whilst cohabitation as man and wife attended with the other circum-

stances referred to is evidence tending to show that a contract of

marriage has at some time been consummated between the parties,

it does not in itself constitute matrimony, nor afford conclusive evi-

dence of the fact. Instances of illicit cohabitation occasionally occur

in all communities, and the fact that it is esteemed so disgraceful to

the guilty parties presents a strong inducement on their part to

endeavor to escape the odium by assuming that the relation is

sanctioned by marriage.'"" The presumption of marriage arising

from mere cohabitation is weakened by proof that the intercourse was

in its commencement meretricious or that the period of cohabitation

was very short.'^ If a coDnection is confessedly illicit in its origin,

or proved to have been such, it will be presumed to retain that

character '^ until some change is established. The force and effect of

such a fact are always very great, although very often the changed

character of the cohabitation is indicated by facts and circumstances

which explain the cause and locate the period of the change, so that

in spite of the illicit origin the subsequent intercourse is deemed

matrimonial.^^

§ 550. Presumption Against Validity of Stale Claims.— Judge

Nisbet of Georgia, speaking of the defense of laches and of the pre-

sumption entertained by courts of equity that a claim long withheld

is unjust, continued as follows :
" In nine cases out of ten, it is unjust

in fact ae well as in theory. It is presumed, and the presumption

(2d ed. ) 1204; Wigmore on Evidence, ss Badger v. Badger, 88 N. Y. 546,

§§ 268, 1602 et seq., 2083. 553, per Finch, J., citing authorities.

30 Clayton v. Wardell, 4 N. Y. 230, " Men sometimes marrj' their mia-

239, per Pratt, J. tresses, but such cases are the ex-

si Clayton t'. Wardell, 4 N. Y. 230, ception. After there has been an open,

235, per Harris, J. illicit commerce, they seldom accord

82 As to the presumption of con- to the woman who has forfeited all

tinuance, see supra, § 546. claims to her own self-respect, and to



550] AND CIRCUMSTANTIAL EVIDENCE. 523

grows out of the principles of huinan nature, developed in universal

experience, that men will use reasonable diligence to get what right-

fully belongs to them. Our observation of men teaches that they

are more likely hurriedly to assert a false claim than tardily to assert

an equitable one." ^*

" No honest man would be willing to live in a country where the

law would require him to prove the actual falsehood and injustice

of every stale claim which malice or cupidity might dig up against

him," said Chief Justice Black of Pennsylvania.^^

Long and unexplained delay of a party in making a claim, either

at law or in equity, should be weighed aginst him in considering

the evidence,'' and is highly suspicious where an important witness

the countenance of her friends, the

rights of a wife." Arnold v. Chese-

brough, 58 Fed. Rep. 833, 837, 20

U. S. App. 87, 7 C. C. A. 608, per

Wallace, C. J.

a^Akins v. Hill, 7 Ga. 573, 577.

The doctrine of laches " is founded

on the plainest principles of sub-

stantial justice." Underwood «.

Dugan, 139 U. S. 380, 384, 11 U. S.

Sup. Ct. Rep. 618, per Mr. Justice

Brewer. See also Lansdale v. Smith,

106 U. S. 391, 394, 1 U. S. Sup. Ct.

Rep. 350.

30 Huffman v. Stiger, I Pittsb.

(Pa.) 185, 186, quoted with approval

in Waring v. Pennsylvania R. Co.,

176 Pa. St. 172, 177, 35 Atl. Rep. 106,

107.

»e Stone v. U. S., 29 Ct. CI. Ill,

115; Cosnahan v. Grice, 15 Moo. P.

C. 215, 228; Beatty v. Neelon, 12

Ont. App. 50, 58; Ross v. William-

son, 14 Ontario 184, 187; Green v.

Green, 1 Has. & War. (P. E. Island)

384, 390; Maple v. Nelson, 31 Iowa

322, 328; Kennedy v. Conn, 3 B.

Men. (Ky.) 321, 323; Ward t>. Tall-

man, 65 N. J. Eq. 310, 323, 55 Atl.

Rep. 225, 229; Wolcott v. Holcomb,

31 N, Y. 125, 129; Deans C. Dortch,

5 Ired. Eq. (40 N. Car.) 331, 334;

Williams v. Robson, 6 Ohio St. 510,

518; Burr v. Kase, 168 Pa. St. 81,

97, 31 Atl. Rep. 954, 960; Mayberry

V. Nichol, (Tenn. Ch. 1896) 39 S.

W. Rep. 881, 885. Where a seaman

waited nearly four years— the statu-

tory period of limitation— before

suing a master for damages for as-

sault and battery, and assigned no

excuse for the delay, " a jury will,

under such circumstances," said the

court, " always consider the suit as

raked up to extort money or gratify

malicious feelings, and, though bound

to give a verdict for the plaintiff if

four years have not elapsed, will

rarely go beyond nominal damages."

And it was to be presumed that if the

suit had been seasonably brought, the

court " would have been put in pos-

session of a. much more accurate and

satisfactory account of the whole

transaction." Saunders x>. Buckup,

Blatchf. & H. Adm. 264, 21 Fed. Cas.

No. 12,373 (at p. 529), per Betts,

D. J.

Instruction to Jury.— " As bear-

ing upon the credibility of the wit-

nesses and the probabilities of the

case, we cannot say that any error
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who might have testified against him has died in tlie meanwhile."'

A party's unexplained neglect to set up for a long period the claim

which he makes is conduct inconsistent with his pretensions, and it

elsewhere appears in this work that the conduct of a witness incon-

sistent with his testimony is one of the most effective forms of im-

peachment.^'

"A stale claim, pertinaciously and long withheld from presentation

or prosecution until he against whom it is to be preferred has died,

must be established with more than reasonable certainty. An un-

favorable presumption is created by the delay. It can be removed

only by peculiarly strong and exceptionally conclusive testimony." ^^

Quite often the evidence by which it is sought to establish such claims

consists of testimony to oral admissions of a decedent, and this is the

weakest of all evidence.*"

It is improbable that a complainant pressed by want, and having

large claims against one who was unjustly withholding from him the

means of relief, would forbear, through many years, to enforce them

by suit."

Where a plaintiff brought a foreclosure suit after extraordinary

delay, and then suffered it to slumber for fourteen years, 'until he was

ordered to bring it to a hearing or have his bill dismissed, " this is

was committed by the court in saying thews v. Holmes, 5 Grant Ch. (U. C.)

to the jury that they might take into 1, 23.

consideration the delay of the plain- ss gee post, § 1139.

tiffs in bringing suit. That delay 39 Bodenheimer i\ Bodenheimer, 35

was most unusual and was a circum- La. Ann. 1005, 1007, per Manning, J.

stance unfavorable to the plaintiffs." See also Succession of Piffet, 37 La.

Walker v. Harvey, 108 Fed. Kep. 741, Ann. 871, 873; and see ante, § 46.

743, 47 C. C. A. 655, an action at \Miere there have beem abundant time

Jaw. and strong inducement to trump up a

s^ Smith r. Jones, 16 Johns. (N. Y.) false ease, there should be veiy clear

229; Swett i'. Large, 122 Iowa 267, and convincing proof that a ck\im is

97 N. \V. Rep. 1104; Eyre r. Eyre, 19 well founded. Rutherford t'. Maule, 4

N. J. Eq. 102, 103, where, speaking Hag, Ecc. 213, 237. As to loss of

of the plaintiff's testimony. Chancel- documentary evidence during period

lor Zabriskie said: "The credibility of delay, see ante, § 11, text for note

of the testimony is much aflVcted, too, 71.

by the delay in bringing the suit." <» See the case cited in the preced-

Soo also Dundns's Estate, 213 Pa. St. inp note, and see post, § 1150,

628, 63 Atl. Rep. 45; Clark r. Ellis, *i Garrett r. Garrett, 29 Ala. 43i),

(Ky. 1894) 28 S. \V. Rep. 148; Mat- 443; Bodenheimer r. Bodenheimer, 35
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surely not the conduct of a party confident in the justice of his cause,

and seeking the vindication of his rights," said the court.*^

But, even if the procrastination of a party in asserting his rights,

with other circumstances, be regarded as impairing the force of his

testimony to such an extent as to discredit it altogether, this does not

justify an affirmative inference that the contrary is true,^^ and his

ease may be sustained by credible and satisfactory evidence inde-

pendent of his own.**

§ 551. Presumption of Keceipt of Letter by Mail. — It is a pre-

sumption—-sometimes called a presumption of law,*^ but generally

one of fact, founded in common experience of the regularity and

certainty with which the mail is carried and delivered *"— that a

letter properly addressed and deposited in the post-office with postage

prepaid reached its destination by due course of mail.*' If there is no

evidence to the contrary, it is the duty of the court or jury to find that

the letter was received.*^ Where the envelope bears the name and

address of the sender, with a request to return to him if not delivered,

the presumption of due receipt " becomes well-nigh conclusive." *°

La. Ann. 1005; Matthews v. Holmes,

5 Grant Oh. (U. C.) 1, 23.

12 Shipman v. Cook, 16 N. J. Eq.

251, 255, per Chancellor Green.

43 See ante, § 131, and post, § 1081;

§ 1130, text for note 26.

"Wallace v. Berdell, 97 N. Y. 13,

21.

*!> Greenleaf on Evidence, § 40

;

Pioneer Sav., etc., Co. v. Thompson,

115 Ala. 552, 556, 22 So. Rep. 511.

48 See Oregon Steamship Co. v.

Otis, 100 N. Y. 446, 453, 3 N. E.

Rep. 485; Neubert v. Armstrong

Water Co., 211 Pa. St. 582, 61 Atl.

Rep. 123, 125.

" 22 Am. and Eng. Encyc. of Law
(2d ed.) 1252 et seq.; Oregon Steam-

ship Co. V. Otis, 100 N. Y. 446, 3

N. E. Rep. 485. "If a letter is put

into the post office, that is prima

facie proof, until the contrary ap-

pears, that the party to whom it is

addressed received it in due course."

Clark V. People, 224 111. 554, 79 N.

E. Rep. 941, 944, per Carter, J. See

also Small v. Prentice, 102 Wis. 256,

78 N. W. Rep. 415.

*8 Pitts V. Hartford L., etc., Ins.

Co., 66 Conn. 376, 34 Atl. Rep. 95. See

also Huntley v. Whittier, 105 Mass.

391, 392. It was said, however, by

Mr. Justice Woodbury, sitting in Bos-

ton, that the presumption of receipt

of a letter is " contradicted daily by

the immense dead-letter collections

never received by correspondents, and

requiring the constant employment of

several clerks to overhaul and dis-

pose of, in our own general post

office alone." Allen v. Blunt, 2 Woodb.

& M. (U. S.) 121, 131, 1 Fed. Cas.

No. 217.

49 Jensen v. McCorkell, 154 Pa. St.

323, 26 Atl. Rep. 366, 367, per Ster-

rett, C. J,
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If letters written at the same time with the one in question were

demonstrabl}' or presumably mailed with it, and duly arrived at their

destination, it is hard to believe that the other one miscarried.^"

It is a reasonable inference that an addressee who was formerly

accustomed to receive letters at the post-office where he resided con-

tinues to get them there, and that letters are properly addressed to

him at that office,"'- although he has removed into the limits of another

town, but resides much farther from any other post-office.^^

A jury may infer that a letter was duly stamped from testimony

of the sender, a business man, that he was accustomed to use none

but government-stamped envelopes in his office.''' Where the return

of service of a legal summons states that it was duly served by mail,

it may be assumed that the postage was prepaid."*

It could not be expected that a witness would recollect mailing an in-

dividual letter among thousands that passed through his hands, if there

was nothing to call his special attention to it.^" Prom its postmark the

fact that a letter was mailed may be inferred,"^ but not that it was

forwarded on the day of the date of the postmark."' It was held to

be prima facie evidence of mailing, that a letter was placed on a table

in a counting house where letters were usually placed to go to the

post-office, together with proof that such letters were invariably

carried to the post-office."* If letters " are shown to have been put in

the regular channel for transmission," it may be inferred that they

were sent."* While the date on a letter is prima facie the day upon

which it was written, there is no presumption that it was mailed on

00 state V. Shay, 16 Ohio Dee. 446, b' Shelburne Falls Nat. Bank v.

453. Townsley, 102 Mass. 177.

01 See supra, § 546. ss Hetherington r. Kemp, 4 Campb.

02 Hunt V. Fish, 4 Barb. (N. Y.) 193, but the proof last mentioned

324, 331. was held indispensable. Compare

OS Burch V. Americus Grocery Co., Hastings v. Brooklyn L. Ins. Co., 138

125 Ga. 153, at p. 159, 53 S. E. Rep. N. Y. 473, 477, 34 N. E. Rep. 289,

1008. holding that such evidence would

04 People V. Crane, 125 N. Y. 535, warrant the jury in finding that the

541, 26 N. E. Rep. 736. letter was mailed, but that it was

00 See post, § 785, and see Hauley v. not a conclusion of law that could

U. S., 127 Fed. Rep. 929, 933, 62 C. be determined by the court.

C. A. 561. 08 Green v. Crapo, 181 Mass. 55,

ooUhlman v. Arnholdt, etc., Brew- 63, 62 N. E. Rep. 956, per Holmes,

ing Co., 53 Fed. Rep. 485, 489. C. J,
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that day, especially if it contained enclosures, for the letter may have

been written ia advance of their preparation.®" Of course, if a witness

who testifies to mailing a letter is an accomplice, or otherwise not

credible, his testimony' will need corroboration."^ In New York it

has been held that the imcontradicted testimony of an interested

witness that he personally deposited a letter in the post-oflBce, properly

directed, with the postage prepaid, was not conclusive, but must be

submitted to the jury to determine his credibility.*^

In most cases the addressee's nonrecollection of receipt of the letter

would not dimioish the weight of the presumption.*^ The presump-

tion may be overcome by the denial of the addressee, if his credibility

is good** and his memory can be trusted. But if confidence cannot

be reposed in his oath, as, for example, where other parts of his testi-

mony have been proved to be wilfully false,*° his denial will not

avail.** Denial by a credible witness is not conclusive of the fact of

nonreceipt,*' especially if the witness is interested in the event of the

action,*' and would generally have very little weight against positive

disinterested testimony that the letter was properly mailed.*'

In regard to the weight of a denial of receipt of a letter, Vice-

Chancellor Malins said : " I think there would be very considerable

«» Uhlman v. Arnholdt, etc., Brew- *' Lee v. Huron Indemnity Union,

ing Co., 53 Fed. Rep. 485, 489. 135 Mich. 291, 97 N. W. Rep. 710;

oiHanley v. U. S., 127 Fed. Rep. Neubert v. Armstrong Water Co., 211

929, 932, 62 C. C. A. 561. Pa. St. 582, 61 Atl. Rep. 123; David-

62King3land Land Co. v. Newman, son Steamship Co. v. U. S., 142 Fed.

1 N. Y. App. Div. 1, 36 N. Y. Supp. Rep. 315, 318, 73 C. C. A. 425. See

960. See ante, § 78 et seq. also ante, § 92, text for note 108.

«3 Pioneer Sav., etc.. Go. v. Thomp- «8 Hart v. Minchen, 69 Fed. Rep.

son, 115 Ala. 552, 556, 22 So. Rep. 520, 522; Mair v. Culy, 10 U. C. Q.

511; Ashley Wire Co. v. Illinois Steel B. 321; Moran v. Abbott, 26 N. Y.

Co., 164 111. 149, 45 N. E. Rep. 410,. App. Div. 570, 50 N. Y. Supp. 337,

413; McDermott v. Jackson, 97 Wis. per Hatch, J. See ante, § 78 et seq.

64, 75, 72 N. W. Rep. 375, 379. eg Kingsland Land Co. v. Newman,
e* State v. Shay, 16 Ohio Dec. 446, 1 N. Y. App. Div. 1, 36 N. Y. Supp.

453. 960, per Brown, P. J. But see Ault

"^ Falsus in uno, falsus in omnibus, v. Interstate Sav., etc., Assoc, 15

see post, § 1073 et seq. Wash. 627, 47 Pao. Rep. 13, which,

"0 State V. Shay, 16 Ohio Dec. 446, however, was disapproved in Fleming,

453. See also National Masonic Ace. etc., Co. v. Evans, 9 Kan. App. 858,

Assoc. V. Burr, 57 Neb. 437, 77 N. 61 Pac. Rep. 503. Effect of nondeniaj

W. Rep. 1098, and cases cited, of receipt, see infra, | 580,
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danger, where a letter is proved to have been duly posted and duly

directed, in relying upon the unsupported statement of a person who,

wishing to get rid of what he finds to be a burden, says that he

never received it; and any such evidence, in my opinion, ought to be

received with the greatest amount of caution." '"

§ 552. Presumption of Eeceipt of Letter Privately Conveyed.—
In a case where it appeared that it was the usage of a hotel to deposit

all letters left at the bar, in an urn kept for that purpose, whence they

were sent, almost every fifteen minutes throughout the day, to the

rooms of the different guests to whom they were directed, it was held

that there was a presumption that a letter addressed to one of the

guests and left at the bar was received by him ;
'^ and likewise where a

letter was dropped in a receptacle used by the addressee as a place for

deposit of such communications.'^ It may be inferred that a,letter

for a business man delivered at his place of business to his clerk was

received by the former,'^ but not if it was delivered to a stranger

casually seen at the office.'*

§ 553. Presumption of Receipt of Telegram.— The great bulk

of letters sent by mail reach their destination, and equally so the great

bulk of telegrams. A failure in either case is an exception; possible,

but rare. The letters are transported by government officials acting

under oath, and upon a system framed to secure regularity and pre-

cision; the telegrams, by private corporations whose success and pros-

perity depend largely upon the promptness and accuracy of the work,

and who are faithful under the incentive of interest. These companies

perform a public service and are regulated to some extent by the

public law. There is thus impressed upon the telegraph service some-

thing of a public character, and thrown around it the guard and the

obligations of the public law, and it has been deemed reasonable to

assimilate the rules of evidence founded upon transmission by mail "

"> In re Imperial Land Co., L. R. 365, holding that hia deniaL of re-

15 Eq. 18, quoted in Matter of Wiltse, ceipt of the letter simply raised a

(County Ct.) 5 Misc. (N. Y.) 105, conflict of evidence.

111, 25 N. Y. Supp. 733. 73 Dix r. Atkins, 128 Mass. 43.

'1 Dana i;. Kemble, 19 Pick. (Mass.) 74 Sun Ins. Co. v. Earle, 29 Mich.
112. ' 406, 412.

72 Howard v. Daly, 61 N. Y. 362, 75 Supra, § 551,
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to those of transmission by telegraph. It may be that the presumption

of correct delivery, agreeing in kind with that raised upon delivery to

the post-office, should be deemed vi'eaker in degree, but in view of the

wide extension of telegraph facilities and of their increasing use in

business correspondence, and the difficulty of tracing a dispatch to

its destination, it is now held that upon proof of delivery of the

message for the purpose of transmission, properly addressed to

the correspondent at his place of residence, or where he is shown

to have been, a presumption of fact arises that the telegram reached

its destination, sufficient at least to put the party to his denial and

raise an issue to be determined.'®

§ 554. Instinct of Self-Preservation— Presumption of Care to

Avoid Injury. — There is no other instinct that so insistently urges

to care against injury as the instinct of self-preservation. The pre-

sumption that a person exercises caution to avoid pain, maiming, or

death is founded on a law of nature, and few presumptions based on

human feelings or experience have a surer foundation." The force

of the presumption will be greater or less according as the obvious

peril is of great or little magnitude.'^ Thus, if a carriage were driven

furiously upon a crowded thoroughfare, it is quite unlikely that -a

person run over by it would be required, in any jurisdiction, to prove

that he was cautious and attentive; the natural instinct of self-

preservation would stand in the place of positive evidence. But if an

excavation or obstruction in a highway were the occasion of an acci-

dent to a traveler, the presumption of care would be strong or weak in

proportion to the dangerous character of the impediment.'"

Slight circumstances, in the absence of direct evidence, may over-

come the presumption of freedom from negligence which the law

indulges. The habits and character of the person injured, his mental

'o Oregon Steamship Co. v. Otis, '^ Baltimore, etc., R. Co. v. Landri-

100 N. Y. 446, 3 N. E. Rep. 485, per gan, 191 U. S. 461, 474, 24 U. S. Sup.

Finch, J., folloioed in Western Twine Ct. Rep. 137, per Mr. Justice RIc-

Co. V. Wright, 11 S. Dak. 521, 78 N. Kenna.

W. Rep. 942. In the case first cited ''s Johnson v. Hudson River R. Co.,

there was no denial of receipt of the 20 N. Y. 65, 69.

telegram, and the court said tlie pre- '^ Johnson v. Hudson River R. Co.,

sumption, "however weak at the out- 20 N. Y. 65, 69, per Denio, J. (Strong,

set, became strong and convincing." J., duhitante.)

TACTS— 34
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and physical condition when last seen before the injury, the location

and character of the object or instrumentality causing the injury, and

the nature of the injury itself are all to be taken into consideration

in determining whether he was free from fault when injured.*" The

presumption may be rebutted by direct or circumstantial evidence,

for, notwithstanding the hazard, the infirmity of the human mind in

ordinary men is such that they often do manifest a degree of negli-

gence and temerity entirely inconsistent with the care and prudence

which is required of them.'^

§ 555. Prevalence, and Conditions for Operation, of Foregoing

Presumption.— In New Hampshire the presumption arising from

the instinct of self-preservation is awarded no probative force in

determining whether a traveler exercised care before attempting to

cross a railroad track, and the reasoning of the court implies that the

.presumption is not entitled to any weight in determining a question

of due care in any case. The argument of the court as applied to

fatal accidents at railroad crossings is substantially as follows: Con-

ceding that it is a well-nigh universal characteristic of human nature

for inen instinctively to avoid physical pain and death, it must be

remembered that neither this, nor any other universal instinct, pre-

vents them from being careless. If the question were whether the

deceased consciously threw himself upon the track or wished to com-

mit suicide, it might be legitimate to infer that he did not knowingly

seek that fatality. But because that may be a proper deduction, it

does not follow that he also used ordinary care, or was not negligent,

in seeking to preserve his life while crossing a railroad track. It is

no more probable that he observed the locomotive and estimated

that he bad sufficient time to cross safely to the opposite side of tlie

track, than that he was lost in reverie, or for some other reason did

not see, or try to see, whether a train was approaching, or that, having

observed the engine, he negligently took the chance of getting across

in front of it. Though prudent men sometimes expose themselves to

80 Buesching v. St. Louia Gaslight " Intelligent men take risks every

Co., 73 Mo. 219, 233, per Hough, J. day, believing they will escape harm,
81 Continental Imp. Co. v. Stead, wliile realizing the hazard." Ritchie

95 U. S. ICl, 165; Baltimore, etc., )'. Krueger, 102 111. App. 654, 658

R. Co. V. Landrigan, 191 U. S. 461, (servant injured by machine he was

474, 24 U. S, Sup. Ct. Rep. 137. operating). " It is as true that men
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clanger through mistakes ox Judgment, it cannot be inferred in all

cases that such is the explanation of their conduct when the evidence

ie wholly silent upon the subject. In such a case it is pure conjecture

whether the deceased exercised the care of an ordinarily prudent man
to avoid the fatal catastrophe, or whether he did not. The only

possible solution of the question depends upon a mere calculation of

chances.*^ And a conclusion of fact can never be supported by mere

guess or conjecture.*' In New Hampshire, in actions to recover dam-

ages for death or injuries caused by negligence, the burden is upon

the plaintiff to prove that he exercised ordinary care under the cir-

ore careless as that they are careful."

MeLane v. Perkins, 92 Me. 39, 42 Atl.

Rep. 255, per Emery, J.

82 Wright V. Boston, etc., R. Co.,

(N. H. 1907) 65 Atl. Rep. 687, per

Walker, J., overruling Huntress v.

Boston, etc., R. Co., 66 N. H. 185,

190, 34 Atl. Kep. 154, if it is to be

considered as upholding a contrary

doctrine. In the case thus overruled,

which may, of course, still have some

weight in other jurisdictions because

of the reasons given for the judgment,

the opinion of the majority of the

court was written by Chief Justice

Doe, and contains the following pas-

sage :
" Whatever portion of mankind

is intended when it is said that men
are careless, their carelessness does

not disprove the proposition that the

natural and universal instinct is evi-

dence of such care as a person of or-

dinary prudence would exercise under

the circumstances. The test which the

law finds in that degree of care is

not altered by calling it negligence.

A person of ordinary prudence, ex-

ercising the caution and vigilance

which the law has adopted as the

test of duty, might make an extremely

hazardous attempt to cross a rail-

road in front of a train. From the

mere fact of great danger, it does

not necessarily follow that he exposed

himself recklessly and consciously.

When there is no evidence of insanity,

intoxication, or suicidal purpose, and

no evidence on the question of his

care, except the instinct provided for

the preservation of animal life, it

may be inferred from this circum-

stantial proof that, for some reason

consistent with ordinary care and free-

dom from fault on his part, his at-

tempt to cross was due to his inade-

qxiate understanding of the risk. In

the full possession and vigorous use

of his faculties, without even a mo-

mentary absence or preoccupation of

mind, with bis intelligence alert and

diligently applied to the question of

waiting for the train to pass, he

might act upon an error of judgment

in regard to the speed of the train

and the time that would elapse be-

fore its arrival."

In line with the argument stated

in the text to which this note is ap-

pended, see Chicago, etc., R. Co. v.

Clarkson, 147 Fed. Rep. 397, 408, 77

C. C. A. 575.

S3 Ante, § 34 et seq. To the point

that a majority of chances will not

suffice alone to establish a, proposition

of fact, see the New Hampshire ease

cited ante, § 287.
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cumstances and was free from contributory fault.'* In some other

jurisdictions where that doctrine obtains,'*'' perhaps in most of them,

the presumption arising from the instinct of self-preservation appears

to be, as in New Hampshire, destitute of probative force in favor of

travelers at railroad crossings,^" and by parity of reasoning does not

operate in other cases of injuries or death caused by negligence.'^

In Illinois the burden of proving absence of contributory negli-

gence in actions for accidental personal injuries is upon the plaintiff,

but in determining whether he exercised due care the instinct prompt-

ing to the preservation of life and the avoidance of danger may be

taken into consideration.'* The rule which generally prevails is that,

in the absence of all evidence '' tending to show whether a person

84 Wright V. Boston, etc., R. Co.,

(N. H. 1907) 65 Atl. Rep. 687, 690.

so For a list of the jurisdictions

where the burden of proof of freedom

from contributory negligence is upon

the plaintiff, and of others where the

burden of proving contributory negli-

gence is upon the defendant, see 7 Am.
and Eng. Encyc. of Law (2d ed. ) 453-

455, 5 Encyc. of PI. and Pr. 2, 4.

86 Wiwirowski v. Lake Shore, etc.,

R. Co., 124 N. Y. 420, 425, 26 N. E.

Rep. 1023, and cases cited; Cordell

V. New York Cent., etc., R. Co., 75

N. Y. 330; Reynolds v. New York

Cent., etc., R. Co., 58 N. Y. 248;

O'Reilly v. Brooklyn Heights R. Co.,

82 N. Y. App. Div. 492, 495, 81 N. Y.

Supp. 572, 574. See also ^^.llsh r.

Boston, etc., R. Co., 171 Mass. 52, 56,

50 N. E. Rep. 453, 454. But compare

Smith V. Lehigh Valley R. Co., 170

N. Y. 394, 63 N. E. Rep. 338, 339;

Galvin v. New York, 112 N. Y. 223,

229, 19 N. E. Rep. 675; Smedis v.

Brooklyn, etc., R. Co., 88 N. Y. 14, 19.

Compare Weber v. New York Cent.,

etc., R. Co., 58 N. Y. 451, 456; Ernst

V. Hudson River R. Co., 35 N. Y. 9,

29; Johnson v. Hudson River R. Co.,

20 N. Y. 65, 69; Anderson v. New

York, etc., R. Co., (Supm. Ct. Gen.
T.) 6 N. Y. Supp. 182; Wilds v. Hud-
son River R. Co., 33 Barb. (N. Y.)

503, 509. But the presumption of due

care operates in Michigan, Adams v.

Iron Cliffs Co., 78 Mich. 271, 44 N.

W. Rep. 270 ; Mynning i\ Detroit, etc.,

R. Co., 64 Mich. 93, 31 N. W. Rep.

147; and, it seems, in Indiana, New
York, etc., R. Co. v. Robbins, (Ind.

App. 1905) 76 N. E. Rep. 804, 807.

87 McLane v. Perkins, 92 Me. 39, 42

Atl. Rep. 255.

88 Chicago, etc., R. Co. v. Beaver,

199 111. 34, 65 N. E. Rep. 144; Cleve-

land, etc., R. Co. r. Keeuan, 190 111.

217, 60 N. E. Rep. 107; Illinois Cent.

R. Co. r. Nowicki, 148 111. 29, 35 N.

E. Rpp. 358; Chicago, etc., R. Co. r.

Huston, 95 111. App. 350, affirmed 196

111. .ISO, 63 N. E. Rep. 1028. "It is

hardly probiilile "' that a wife and

mother si\w a locomotive and permitted

her husband carelessly to drive in front

of it at the peril of his life and the

lives of herself and child. East St.

Louis Connecting R. Co. i\ Allen, 54

111. App. 27, 32.

80 " Both reason and authority en-

foi-ce and sustain the conclusion that

the presumption of the exercise of due
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stopped, looked, and listened before attempting to cross a steam rail-

road or electric railway track, the presumption arising from the in-

stinct of self-preservation is that he did.*"

care is essentially inferior in probative

force and weight to credible evidence,

either direct or circumstantial, ex-

planatory of the actual occurrence;

that it arises and has application in

the absence of such evidence, but not

in opposition to it." Wabash R. Co.

r. De Tar, 141 Fed. Rep. 932, 939, 73

C. C. A. 166, per Van Devanter, C. J.

See also St. Louis, etc., R. Co. v. Chap-

man, 140 Fed. Rep. 129, 71 C. C. A.

523; Golinvaux v. Burlington, etc., R.

Co., 125 Iowa 652, 657, 101 N. W.
Rep. 465, 467 ; Ames v. Waterloo, etc..

Rapid Transit Co., 120 Iowa 640. 95

N. W. Rep. 161 ; Groesbeck v. Chicago,

etc., R. Co., 93 Wis. 505, 67 N. W.
Rep. 1120. And in most of the cases

cited in the next note the rule is ap-

plied with the qualification, " in the

absence of all evidence.'' See, how-

ever, iMcGhee v. White, 66 Fed. Rep.

502, 504, 31 U. S. App. 366, 13 C. C.

A. 608, in which case a witness testi-

fied that he saw a traveler whip up

his horses and attempt to cross the

track ahead of a train, and a witness

who was in company with the trav-

eler testified that this was not true,

and the court, per Circuit Judge Taft,

said the presumption of fact and of

law was against the existence of such

wanton and reckless negligence and

that the testimony must be weighed

in the light of that presumption.

See also infra, § 560, trxt for note 120.

00 United States.— Baltimore, etc.,

R. Co. V. Landrigan, 191 U. S. 461,

474, 24 U. S. Sup. Ct. Rep. 137 (jury

properly so instructed) ; Texas, etc.,

R. Co. V. Gentry, 163 U. S. 353, 367,

16 U. S. Sup. Ct. Rep. 1104; Con-

tinental Imp. Co. V. Stead, 95 U. S.

161, 165; Wabash R. Co. v. De Tar,

141 Fed. Rep. 932, 934, 73 C. C. A.

166; Northern Pao. R. Co. v. Spike,

121 Fed. Rep. 44, 47, 57 C. C. A. 384;

Hemingway v. Illinois Cent. R. Co.,

114 Fed. Rep. 843, 846, 52 C. C. A.

477. See also Baltimore, etc., R. Co.

r. Griffith, 159 U. S. 603, 610, 16 U. S.

Sup. Ct. Rep. 105, per Chief Justice

Fuller.

Iowa. — Golinvaux v. Burlington,

etc., R. Co., 125 Iowa 652, 101 N. W.
Rep. 465, 467.

Kansas.— Bressler v. Chicago, etc.,

R. Co., 74 Kan. 256, 86 Pac. Rep. 472;

Atchinson, etc., R. Co. v. Baumgart-
ner, 74 Kan. 148, 85 Pac. Rep. 822;

Kansas City-Leavenworth R. Co. v.

Gallagher, 68 Kan. 424, 75 Pac. Rep.

469; Chicago, etc., R. Co. v. Hinds, 56

Kan. 758, 44 Pac. Rep. 993.

Maryland.— Philadelphia, etc., R.

Co. V. Stebbing, 62 Md. 504, 518;

Northern Cent. R. Co. v. State, 29 Md.
420, 438.

Minnesota. —• Carlson v. Chicago,

etc., R. Co., 96 Minn. 504, 105 N. W.
Rep. 555 ; Hendrickson v. Great North-

ern R. Co., 49 Minn. 245, 51 N. W.
Rep. 1044.

Missouri.— Riska v. Union Depot

R. Co., 180 Mo. 168, 187, 79 S. W.
Rep. 445 ; Priesmeyer ;;. St. Louis

Transit Co., 102 Mo. App. 518, 522,

77 S. W. Rep. 313, citing Crumpley p.

Hannibal, etc., R. Co., Ill Mo. 152, 19

S. W. Rep. 820, and Weller r. Chicago,

etc., R. Co., 120 Mo. 635, 23 S. W.
Rep. 1061, 25 S. W. Rep. 532, 164

Mo. 180, 64 S. W. Rep. 141.

North Carolina. — Norton v. North
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A federal court employs the presumption, regardless of the doctrine

of the highest court of the state wherein it is sitting.'^

It has been remarked that where the rule obtains that the burden

of proof of contributory negligence rests upon the defendant, the force

and influence of the presumption arising from the instinct of self-

preservation are so largely embodied in the enforcement of that rule

that it has little independent application, save as it rests upon a

general, but not invariable, rule of human experience which may and

should be considered in determining the credibility of evidence and the

weight to be given to it when these matters are not otherwise entirely

clear."^

§ 556. Presumption of Due Care at Railroad Crossings Overcome

by Physical Facts. — The presumption that a traveler looked and

listened before attempting to cross a railroad track does not over-

come the presumption that a train approaching in plain view was seen

by him.°^ In such a case a presumption of due care would be at

variance with the physical facts."*

Carolina R. Co., 122 N. Car. 910, 29

S. E. Rep. 886.

Pennsylvania.— linger v. Philadel-

phia, etc., R. Co., 217 Pa. St. 106, 66

Atl. Rep. 235; Kreamer v. Perkiomen

R. Co., 214 Pa. St. 210, 63 Atl. Rep.

597 ; Haverstiqk v. Pennsylvania R.

Co., 171 Pa. St. 101, 32 Atl. Rep.

1128; Sehujn V. Pennsylvania R. Co.,

107 Pa. St. 8.

Texas. — See Galveston, etc., R. Co.

V. Murray, (Tex. Civ. App. 1906) 99

S. W. Rep. 144.

Vermont.— See Boyden v. Fitohburg

R. Co., 72 Vt. 89, 47 Atl. Rep. 409.

Virginia.— Southern R. Co. v.

Bryant, 95 Va. 212, 28 S. E. Rep. 183,

(lis ling iiished in Newport News Pub.

Co. V. Beaumeister, 102 Va. 677, 47

S. E, Rep. 821.

Wisconsin. — Groesbeck v. Chicago,

etc., R. Co., 93 Wis. 505, 67 N. W.

Rep. 1120.

01 Heming\y.iy r. llliijoia Cent. R.

Co., 114 Fed. Rep. 843, 52 C. C. A.

477; Baker v. Philadelphia, etc., R.

Co., 149 Fed. Rep. 882, 887.

92 Wabash R. Co. v. Be Tar, 141

Fed. Rep. 932, 939, 73 C. C. A. 166,

per Van Devanter, C. J.

93 Northern Pac. R. Co. v. Freeman,

174 U. S. 379, 19 U. S. Sup. Ct. Rep
763; Tomlinson !>. Chicago, etc., E.

Co., 134 Fed. Rep. 233, 67 C. C. A.

218; Bressler v. Chicago, etc., R. Co.,

74 Kan. 256, 86 Pac. Rep. 472;

Kwiotkowski v. Grand Trunk R. Co.,

70 Mich. 549, 38 N. W. Rep. 463;

Carlson v. Chicago, etc., R. Co., 96

Minn. 504, 105 N. W. Rep. 555; J. F.

Conrad Grocer Co. v. St. Louis, etc.,

R. Co., sn Mo. App. 534, 540; Blotz v.

Lehigh Valley R. Co., 212 Pa. St.

154, 61 Atl. Rep. 83'2; Wood v. Penn-

sylvania R. Co., 177 Pa. St. 306, 35

Atl. Rep. 699; Connerton v. Delaware,

etc.. Canal Co., 169 Pa. St. 339, 32

Atl. Rep. 416.

"i See ante, §§ 160, 191, 221, 280,

331, 335.
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§ 557. Presumption of Due Care at Railroad Crossing Not Equiva-

lent to Traveler's Testimony. — Where a traveler is killed at a rail-

road crossing, tlie piesuuipticn of due caie by him has not such

definite probative force that it can be regarded as if it were testimony

coming from the deceased, and it is error to charge a jury that the

presumption may be so regarded.'^

§ 558. Considerations Affecting Weight of Presumption of Care

in Crossing Railroad.— '' it so often happens that persons in vehicles

assume they can cross a track of a railroad before an approaching

train reaches the crossing, and take the risk." ""

It is not unusual for a person in the habit of crossing a railroad

track at a particular place to become so familiar with its dangers

that they cease to have any effect on him, and presently he has the
'' misfortune of being added to the long list of those who become

reckless of their own safety by daily contact with perils which in

others would inspire fear, caution, and prudence." "''

Travelers about to cross a railroad track are apt to underestimate

the speed of a train directly approaching them.^* There is reason to

80 Wabash R. Co. v. De Tar, 141 switched over a crossing, to save a

Fed. Rep. 932, 73 C. C. A. 166. few seconds of time some people will

00 Annapolis, etc., R. Co. v. State, run a race with the car as to which

(Md. 1906) 65 Atl. Rep. 434, 436, per shall first cross, and usually lose on

Boyd, J. " Many persons usually the hazard. Chicago, etc., R. Co. v.

careful attempt to cross in front of a Clarkson, 147 Fed. Rep. 397, 408, 77

moving car; many do not stop, look, C. C. A. 575, per Philips, D. J.

and listeii when about to use the cross- f^ Reidel v. Philadelphia, etc., R.

ing of a steam railroad. While the Co., 87 Md. 153, 160, 39 Atl. Rep. 507,

fear of death or mangling ought to 509, per Fowler, J. See also Kelly v.

.prompt care, we know from long ob- Hendrie, 26 Mich. 255, 262, per

servation of the appeals in this court Graves, J.

that in very many cases it does not. »8 See cases cited anie, § 425. A
We cannot, therefore, assume that it traveler is apt to miscalculate the

is incredible that deceased attempted speed of a train or rely too much on

to cross in front of a rapidly moving the speed of his horse, and that is oi;e

car in full view." MeCracken v. reason why " it so often happens t:i.afc

Consolidated Traction Co., 201 Pa. persons in vehicles assume they can

St. 378, 50 Atl. Rep. 830, pc;- Dain, cross u. track of it railroad hofoie an

J. There was testimony that he did .ipproaching train reaches the cross-

attempt to do so. ing, and take the risk." Annapolis,

Rather than await, in perfect safety, et''., R. Co. v. State, (Aid. 1900) 05

the passing of -i car that is being Atl. Rep. 434, per Boyd^ J. In the
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believe a mistake on this point is the cause of many accidents. A
large portion of the community have such knowledge of the danger

of crossing a street in front of a horse team moving at a moderate

gait as is necessary in determining whether safety requires them to

wait for the team to pass. But high rates of speed create a degree of

danger that is not generally realized by those who have no special

means of information on the subject. Whether a train is going

twenty miles an hour or forty, is a question on which the opinion

of but few observers would be considered valuable by a railway expert.

In estimating time, distance, and rapid motion, the mass of men are

inexpert. For various reasoub, when they see a train at a considerable

distance coming towards tliem at the rate of thirty-five or forty miles

an hour, they have little ability to measure the danger of crossing in

front of it. They are not ignorant of the probable consequences of a

collision, but are likely to be misled by an erroneous view of the

probability of a collision.""

A traveler's mind is sometimes engrossed with business which he

is in a hurry to ti ansact at the end of his journey, so that he does not

ease of a, collision in the night be-

tween an electric car running twenty-

five or thirty miles an hour and

a, vehicle crossing the track, the

court said that, " with the car going

at such tremendous speed, it is not

unlikely that persons about to cross

the track might choose a place so

near as to make collision probable,

and yet, from their point of view, it

might seem entirely reasonable and

safe for them to cross at the place

selected. Their failure to perceive the

danger might be entirely due to the

excessive speed of the car, and to

their inability in the darkness to de-

tect it and comprehend the shortness

of the time required for the oar to

pass over the distance lietween it and

the place selected for the crossing,"

Bresee r. Los Angeles Traction On.,

149 Cal. 131, 85 Pac. Rep. 152, 154,

per Shaw, .1.

»o Huntress v. Boston, etc., R, Co.,

66 N. H. 185, 34 Atl. Rep. 154, 156,

per Chief Justice Doe. In another

part of his opinion he further said

that the knowledge which railroad

companies may be presumed to have

of the fact that persons of ordinary

prudence frequently go upon level

crossings in front of moving trains,

when they would wait for the trains

to pass if they had been long employed

as railway managers or trainmen, is

a knowledge of <Ianger caused by high

speed, and conmion misapprehensions

and miscalculations; that railroad

companies, presumably aware of this

custonuuy danger and its cause, are

bound to act upon their superior

knowledge, and to take such precau-

tions as men of ordinary prudence

would take, under the circumstances,

in their situation; and that it is a

question of tact whether a person of

ordinary pr\idenoo. operating the rail-

road with knowledge of the dangers
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think of an approaching train even though he knows it is time for

the arrival of the train at the crossing.^'"'

While the ordinary traveler has no right, in the exercise of a reason-

able prudence, to indulge the expectation that an electric street car

will pause to give him an opportunity to pass,^"^ the driver of a fire

department vehicle has, if he has reason to believe that the motorman

observed hini.^"^

That a person killed at a railroad crossing " was just entering upon

the verge of manhood, with the instinct of self-preservation strong

within him, and not likely rashly to encounter deadly peril or great

personal danger, is a circumstance not without its weight . . .

to repel the imputation of negligence." ^"^

The presumption of ordinary care was greatly strengthened where

it was proved that the traveler, driving a team, repeatedly stopped,

looked, and listened, before he arrived in close proximity to the

track.^°* Evidence that he was a sober, careful man, and had pre-

viously exercised due care for his safety on approaching the same

crossing, also tends to prove that he took reasonable precautions.^"^

A person's intoxication would ordinarily rebut any presumption

that consideration of safety would deter him from trying to cross a

railroad track in front of a train. ^"'^ But it is not conclusive, for

" intoxication affects different men in different ways," and " it largely

depends upon the kind of man and liquor." ^"^

of level crossings, would guard against 102 Hanlon v. Milwaukee Electric R.,

accidents by stationing flagmen there, etc., Co., 118 Wis. 210, 95 N. W. Rep.

or slackening the speed of the trains. 100.

As to speed of a railroad train con- i^s Valin v. Milwaukee, etc., R. Co.,

stituting negligence in the absence of 82 Wis. 1, 14, 51 N. W. Rep. 1084,

=1, prohibitory statute, see note to Chi- 1088, per Pinney, J. See also Mis-

cago, etc., R. Co. v. Campbell, 7 Ann. souri Pac. R. Co. v. Moffatt, 60 Kan.

Cas. 987, citing a multitude of au- 113, 55 Pac. Rep. 837, 839.

thorities. lO'i Hanna v. Philadelphia, etc., R.

10" St. Louis, etc., R. Co. v. Manly, Co., 213 Pa. St. 157, 62 Atl. Rep.

58 111. 300, 307. 0!.'..

i"! Tesch v. Milwaukee Electrin R., iis Missouri Pac. R. Co. v. Moffatt,

etc., Co., 108 \\is. 608, 84 N. W. Rep. 60 Kan. 113, 55 Pac. Rep. 837, 839.

823. Compare Traver r. Spokane St. ice w.nbasli, etc., R. Co. v. Weis-

R. Co., 25 Wash. 225, 65 Pac. Rep. berk, 14 111. App. 525, 529.

284; Ashley v. Kanawha Valley Trac- '"^ Texarkana, etc., R. Co. v. Frugia,

tion Co., 60 W. Va. 306, 55 S. E. Rep. (Te.x:. Civ. App. 1906) 95 S. W. Rep.

1016. 563, 565, per Neill, J.
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la cases of collision at railroad crossings, due to alleged negligence

of the enginemen on a train, therie- is a counter presumption, operating

in their favor, when the proof does not show to the contrary, that

every person charged with a duty involving the safety of himself or

others will perform that duty.^°*

§ 559. Operation of Instinct of Self-Preservation in Collision

Cases between Vessels. — Speaking of collisions between vessels on

the Mississippi, Mr. Justice Woodbury of the United- States Supreme
Court said :

" The danger and injury to both, vessels is so great in

almost every case, one or both not unseldom going down with all on

board, that the strongest motives exist with all to use care and skill

to avoid collisions. The- want of them, therefore, is never to be pre-

sumed, but is required to be clearly proved. To presume otherwise

would be to presume men will endanger their own lives and property,

as well as those of others, without any motive of gain or ill will.

Hence our inquiries must start with the probability that in such col-

lisions accident, and misconception as to courses and distances, caused

the injury, rather than neglect or want of skill." ^"^

There is always a presumption of more or less weight that those in

charge of a vessel will not subject their lives to hazard by neglecting to

maintain a vigilant watch,"" especially in a state of the weather, such

as wind, rain, and darlmess, which makes navigation diffieult.^'^

Improbability that a pilot would port his wheel when such an action

would mean swift destruction for his boat overcomes a mere inference

that he did so.^^^

It should not lightly be assumed that the navigator of a vessel

would proceed under wrong signals at a time when it involved risk

of collision with serious consequences to himself and those on board

his vessel.^^' It was pronounced " incredible that the officers of a

108 Philadelphia, etc., R. Co. v. Rep. 897, 899. See also as to pre-

Stebbing, 62 Mel. 504, 518. sumption against change of course

100 Waring t'. Clarke, 5 How. (U. by one who would thus be put in

S.) 441, 501, in a dissenting opinion, peril, cases cited ante, § 537.

110 McCahe )'. Old Dominion Steam- ns Tlie Charlotte, 124 Fed. Rep.

Ship Co., :)1 Fed. Rep. 234, 239. 989, 991. See also Tlie Steamship

uiTlie Heroine, Blatehf. (U. S.) Westphalia, 4 Ben. (U. S.) 404 (at

188, 12 Fed. C.as. No. 6,417. p. 408), 29 Fed. Cas. No. 17,460 (at

112 The City of Brockton, 37 Fed. p. 829).
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vessel loaded witli pig iron, lying in a dense fog where steamers were

known lo be passing, \\itli tlieir lives depending upon the efficiency of

their fog signal, and with full means of knowledge, should have

selected the least effective of two signals in their possession." ^^*

It is not a reasonable presumption that a sailing vessel would so

adjust her sails as to obscure her light, upon whose appearance her

own safety not less than the safety of other vessels might depend,^^^

even if the ship would have greatly facilitated her sailing by so

doing.^'^

In a collision case between vessels the suggestion that the smaller

and weaker steamer sought the collision was not entertained, since it

was inconsistent with the strongest motives which usually govern

human actions.^^'

The wheelsman of one of two colliding steamers, who had been sent

aft on an errand and returned about two minutes before the collision,

testified that he turned on the forecastle and " saw the port light and

masthead light and after light. The port light was burning red, of

course." The court said :
" The improbability that at such a fear-

some moment, with the towering bow of the [other steamer] plunging

towards him, when life and death were in the balance, he should turn

his back to the approaching peril and proceed calmly to take an

inventory of the steamer's lights, must be obvious without further

comment." This testimony did not prevail against the testimony of

the crew on the other vessel, who were attentive to their duties and on

the lookout, that the lights were not burning as the wheelsman testi-

fied; especially as the testimony of these negative witnesses was

strongly corroborated by their conduct at the time.^'-^

The presumption that men will not carelessly expose theraselves tp

peril aids circumstantial evidence of the degree of daylight at the

time of a collision, between vessels.^^^

11* The Steamer Pennsylvania, 4 us The Gate City, 90 Fed. Rep. 314,

Ben. (U. S.) 257, 19 Fed. Cas. No. 317.

10,947 (at p. 181), per Benedict, "7 Taylor v. Harwood, Taney (U.

D. J. S.) 437, 447, 23 Fed. Gas. No. 13,794

iisWilder's Steamship Co. v. Low, (at p. 777).

112 Fed. Rep. 161, 173, 50 G. G. A. us The Livingstone, 87 Fed. Rep.

473. As to vessel's lights hidden by 769, 775.

sails see ante, § 364. ^^^ Ante, § 329.
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§ 560. Presumption of Due Care in Miscellaneous Cases.— Judge

Caldwell of the federal Circuit Court said that the presumption aris-

ing from the instinct of self-preservation " has application in all

cases, and may be strong enough to overcome the testimony of an eye-

witness." "° The presumption operates in favor of a plaintifE in an

action to recover damages for an injury sustained by him through

the alleged negligence of another.^^^ In all actions for death by

wrongful act the deceased is presumed to have exercised due care/^^

but only in the absence of evidence on the subject.^^' The presump-

tion seems always to be used for whatever it may be worth ^^* wherever

the conduct of a person on any occasion is a disputed question of

fact."=

Where an electric light lineman in the performance of his duties

was killed by coming in contact with a live wire, and there were no

witnesses to the accident, the jury had a right to infer that he was

exercising due care.^^° Positive testimony of a libelant that the hatch-

way into which he stepped was not lighted and that he did not see it

was " strengthened and corroborated by the presumption of fact that

120 Northern Pao. R. Co. v. Spike,

121 Fed. Rep. 44, 57 C. 0. A. 384.

See comments upon Judge Caldwell's

statement in Wabash R. Co. v. De Tar,

141 Fed. Rep. 932, 938, 73 C. C. A.

166.

121 Buesching v. St. Louis Gaslight

Co., 73 Mo. 219, 233, per Hough, J.

See also Chicago, etc., R. Co. v. Rath-

burn, 90 111. App. 238, 242; Flynn v.

Kansas City, etc., R. Co., 78 Mo. 195,

212.

122 Baker •;;. Philadelphia, etc., R.

Co., 149 Fed. Rep. 882 (locomotive

engineer killed in collision).

123 Delaware, etc., R. Co. v. Wilkins,

(C. C. A.) 153 Fed. Rep. 845, 848.

124 Except in New Hampshire, and

possibly in some other jurisdictions.

See supra, § 555.

126 See The Dauntless, (C. C. A.)

129 Fed. Rep. 715, 720; Chicago, etc..

R. Co. V. Vipond, 101 111. App. 607,

612; Small v. Pittsburg R. Co., 216

Pa. St. 584, 66 Atl. Rep. 76, 77. See

also ante, § 94, § 194 (text for note

25), § 402 (note 28), § 509, § 526,

§ 533 (text for note 108), § 537.

" The natural instinct which leads

men in their sober senses to avoid

injury and preserve life is an ele-

ment of evidence. In all questions

touching the conduct of men, motives,

feeling, and natural instincts are al-

lowed to have their weight, find to

constitute evidence for the considera-

tion of courts and juries.'' Allen v.

Willard, 57 Pa. St. 374, 380, per

Agnew, J. (plaintiff's intestate killed

by falling into a pit in the nighttime,

presumption of freedom from con-

tributory negligence).

128 Memphis Consol. Gas, etc., Co.

V. Bell, (C. C. A.) 152 Fed. Rep. 677.
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the libelant, in the full possession of his senses, would not have de-

liberately walked into an open hatchway which was well lighted and

plainly visible." ^^' Witnesses testified that locomotive signals were

not given until an instant before a collision with a vehicle on the

crossing over which they had just passed. The court said that if the

signals were given they must have been sounding while the witnesses

were in the act of crossing, and that it would be most singular if so

many persons would be so reckless of their personal safety.'-^'

A locomotive engineer or the motorman of a street car may rely to

some extent, at least, on his knowledge that the motive of self-

preservation will prevent a person whom he sees near the track from

attempting to cross in front of the engine or car.^^"

The fact that the engineer and fireman of a locomotive know that

their own lives depend in some measure on the performance of their

duty to give the statutory signals so as to avoid collision at a crossing

has been used by Judges as an argument in support of their testimony

that they did give the signals.^^" In a Louisiana case where an elec-

tric car struck a fire hose carriage at a crossing in the night, and the

motorman declared that he did not hear the hose carriage gong, the

court was strongly disposed to believe him for the reason that " he

would have been prompted by his sense of self-preservation, if by

nothing else, to take all due precautions. As the event proved, he

came very near being seriously hurt; the vestibule of the car was

crushed in, and he pinned in the wreckage." ^^^

§ 561. Presumption Against Suicide.— Suicide is contrary to

the general conduct of mankind and also shows gross moral turpitude

ill a sane person.^^^ In life insurance cases the presumption against

127 The City of Naples, 69 Fed. Rep. R. Co., 90 Minn. 39, 95 N. W. Rep.

794, 796, 32 U. S. App. 613, 16 C. C. 75?. See also Tanner v. Missouri Pac.

A. 421, per Caldwell, C. J. R- Co., 161 Mo. 497, 61 S. W. Rep.

128 Peoria, etc., R. Co. v. Siltman, 826.

88 111. 529. '^'' Corcoran v. Pennsylvania R. Co.,

129 St. Louis, etc., R. Co. v. London, 203 Pa. St. 380, 53 Atl. Rep. 240.

(Ark. 1907) 102 S. W. Rep. 212; Lit- i3i Wood v. New Orleans R., etc.,

tie Rock R., etc., Co. v. Green, 78 Co., 117 La. 119, 41 So. Rep. 436, per

Ark. 129, 132, 93 S. W. Rep. 752; Provosty, J.

St. Louis, etc., R. Co. v. Wilkerson, i32 Mallory v. Travelers' Ins. Co.,

46 Ark. 513; Baly v. St. Paul City 47 N. Y. 52, 54.
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snicide casts upon the insuier who claims that death was intentional

the burden of establishing it by a preponderance of testimony. ^^^

The presumption may be greatly strengthened by ptoof of the sober

and industrious habits of the deceased, his religious inclinations,

recent declarations denoting a purpose to pursue the even tenor of

his life, and by other circumstances.^^*

In a case where a man was run over and killed by a locomotive and

the defendant railroad company advanced the theory that he stepped

on the track with suicidal intent, the court said the theory was in-

credible, especially in view of the fact, to which the engineer and the

fireman testified, that the deceased was so frighteneid that his eyes

stared out, and his hair stood up on his head, which would scarcely

have been the case had he resolved on that method of suicide.^'^

§ 562. Lord Mansfield's Maxim Concerning Weight of Evidence.

— The presumption that a man will do that which tends to his

obvious advantage, if he possesses the means, supplies a most im-

portant test for judging of the comparative weight of evidence, which

is expressed in the maxim enunciated by Lord Mansfield :
" All evi-

dence is to be weighed according to the proof which it was in the

power of one side to have produced, and in the power of the other to

have contradicted." ^^®

133 Travellers' Ina. Co. v. McConkey, natural human instinct or inclina-

127 U. S. 661, 8 U. S. Sup. Ct. Rep. tion of self-preservation, which ren-

1360; Standard L., etc., Ins. Co. v. ders self-destruction an improbability

Thornton, 100 Fed. Rep. 582, 587, 40 with a, rational being." 'Grand Lodge,

C. C. A. 564; Sharland v. Washing- etc., v. Banister, 80 Ark. 190, 96 S.

ton L. Ina. Co., 101 Fed. Rep. 206, W. Rep. 742, citing 19 Am. and Eng.

214, 41 C. C. A. 307; Supreme Ct. of Eneyc. of Law (2ded.) 77, and numer-

Honor v. Barker, 96 111. App. 490, ous cases.

496; Sovereign Camp, etc., v. Hruby, is4 Orand Lodge, etc., r. Banister,

70 Neb. 5, 96 N. W. Rep. 998; White 80 Ark. 190, 96 S. W. Rep. 742.

V. Prudential Ins. Co., 120 N. Y. App. iss Keim r. Union R., etc., Co., 90

Div. 260, 105 N. Y. Supp. 87. There Mo. 314, 322, 2 S. W. Rep. 427, 430,

is ii presumption against death by per Norton, J.

suicide, even where it is proved that iso Blatch r. Archer, 1 Cowp. 63,

death was self-inflicted. It is pre- 65. The maxim was quoted in Tvirby

sumed to have been accidental unless r. Tallmadge, 160 U. S. 379, 383, 16

the contrary is made to appear. Wig- U. S. Sup. Ct. Rep. 349; Sanntry r.

more on Evidence, §§ 2510, 2540, note. U. S., 117 Fed. Rep. 132, 135, 55

"This rule is founded upon the C. C. A. 148; Missouri, etc., R. Co. V.
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In a case where the real controversy was whether the facts were

such as to bring the provisions of the Act of Congress called the

Harter Act into operation for a vessel's benefit, much testimony was

given on the part of the vessel to show that every precaution was taken

and that every valve was clof 3d before the vessel went to sea; "but

all testimony given under these conditions," said the court, " requires

close scrutiny, and it is not necessarily to be accepted unless found to

be inherently worthy of belief. Where an account of circumstances

leading to a loss is entirely within the control of one side of a con-

troversy, there is more of a burden upon such party than where the

matter has been open to the other side for an ascertainment of the

facts."
"'

§ 563. Nonproduction of Evidence— the Eule Stated.— The

rule concerning the inference arising from the nonproduction of evi-

dence has been stated as follows: "Where evidence which would

properly be part of a case is within the control of the party whose

interest it would naturally be to produce it, and, without satisfactory

explanation, he fails to do so, the jury may draw an inference that

it would be unfavorable to him. It is an inference of fact, not a

presumption of law." ^^^ The foregoing is substantially the form in

which the rule is commonly embodied in instructions to a jury. As is

usually the case with other instructions upon the weight of evidence,

Elliott, 102 Fed. Rep. 96, 102, 42 The California Code Civ. Pfo., S

C. C. A. 188; The Joseph B. Thomas, 2061, subdiv. 6, provides that the jury

81 Fed. Rep. 578, 583; Gulf, etc., R. are to be instructed, on all proper

Co. V. Ellis, 54 Fed. Rep. 481, 483, occasions, "that evidence is to be

4 C. C. A. 454; Fisher v. Carter, 1 estimated not only by its own in-

Wall. Jr. (C. C.) 69, 9 Fed. Cas. No. trinsic weight, but also according to

4,815 (at p. 119) ; Throckmorton v. the evidence which it is in the power

Chapman, 65 Conn. 441, 32 Atl. Rep. of one side to produce, and of the

930; Smith v. Whitman, 6 Allen other to contradict."

(Mass.) 562, 564; Wallace v. Harris, is^ The Manitou, 116 Fed. Rep. 60,

32 Mich. 380, 394; Kirk v. Middle- 63, per Adams, D. J., citing The

brook, 201 Mo. 245, 100 S. W. Rep. Columbia, 27 Fed. Rep. 704, 710, 33

450; Haverstick v. Pennsylvania R. Fed. Rep. 107. See also ante, § 45.

Co., 171 Pa. St. 101, 32 Atl. Rep. i38 Hall v. Vanderpool, 156 Pa. St.

1128; Enos v. St. Paul F. & M. Ina. 152, 26 Atl. Rep. 1069, per Mitchell,

Co., 4 S. D.ik. 639, 57 N. W. Rep. 919, J., quoted with approval in Green v.

921 ; Gates v. Chicago, etc., R. Co., 4 Brooks, 215 Pa. St. 492, 64 Atl. Rep.

S. P^k. 433, 57 N. W. Rep. 200. 672,
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the instruction is advisory and permissive, not mandatory.^^' But
the following sections will make it evident that when cases are tried

by the court the rule is almost universally applied and is deemed one

of the strongest and most satisfactory 'ules for weighing evidence.

In the nature of things, judicial tri mnals are authorized to look

to and to draw inferences from nonaction as well as from acts, when

demonstration or other means of information fails to disclose the true

state of any subject of inquiry. To close one's eyes and understanding

to the light to be drawn from experience would be to choose darkness

rather than light; and since experience teaches that a man will use

every means in his power which would avail him in the hour of trial,

physically or as a litigant, it may well be expected that he would

call a witness who is at hand and cognizant of the facts in dispute,

if he did not know that the witness would testify against him.^*°

Starkie says :
" The presumption that a man will do that which

tends to his obvious advantiige, if he possesses the means, supplies a

most important test for judging of the comparative weight of evi-

dence. ... If, on the supposition that a charge or claim is

unfounded, the party against whom it is made has evidence within

his reach by which he may repel that which is offered to his prejudice,

his omission to do so supplies a strong presumption that the charge

or claim is well founded; it would be contrary to every principle of

reason, and to all experience of human conduct, to form any other

conclusion." ^*^

On principle, if the party against whom the presumption operates

has the burden of proof in llie cause or on a particular issue, the evi-

dence necessary for him to produce should be that which is sufficient

to overcome the evidence adduced by his adversar)', and also the with-

130 See infra, § 586. the fact does not exist." Wheeling v.

140 Steininger v. Iloch, 42 Pa. St. Hawley, 18 W. Va. -472, 476, per Pat-

432, 434, per Thompson, J. ton, .T,, quoted in Union Trust Co. r.

141 Starkie on Evidence 846, quoted HieClollan, 40 W. Va. 405, 21 S. E.

in McLean v. Whelan, 1 Has. & War. Rep. 1025. The foregoing statement

(P. E. Island) 135, 143. "No rule makes the presumption stronger than

of law is better settled than that a it is expressed in most cases. It is

party having it in his power to prove significant, however, that in nearly

a fact, if it exists, which, if proved, overy case decided by a court, if the

would benefit hiin, his failure to prove presumption operated at all, it was

H must be taken as conclusive that ^^'it'l fatal effect.
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held evidence, as if the latter had been produced and was adverse to

him. If he does not have tl)e burden bf proof, his evidence actually

produced should at least equal in weight that which his adversary

offers, as well as the withheld evidence, assuming that the latter would

be adverse to him.^*^ It may be clear that the absent evidence pre-

sumed to be unfavorable would be of little weight against him, in

which case the presumption would rest lightly upon him. On the

other hand, if, for example, it were pertinent written evidence ^*^ or

unexceptionable demonstrative evidence,^** or if it consist of the testi-

mony of the actor in a transaction,^*'^ strong evidence would be neces-

sary to relieve a party from the prejudicial effect of the presumption.

From the failure to cross-examine a witness a presumption or an

inference frequently arises that his testimony on direct examination

is accepted as correct by the party omitting to cross-examine. ^*°

§ 564. Nonproduction of Evidence in General. — Where the evi-

dence tends to fix a liability on a party who has it in his power to

offer evidence of all the facts as they existed and to rebut the inferences

which the proof tends to establish, and he neglects or refuses to offer

such proof, the natural inference is that the proof, if produced, in-

stead of rebutting, would support the inference against him.^*^

1*2 As to the necessity of overcom- verse to the pretensions of such

ing adverse presumptions, see ante, party." Union Trust Co. v. MeClel-

§ 28. Ian, 40 W. Va. 405, 21 S. E. Rep.

1*8 Superiority of written evidence, 1025, " syllabus by the Court,"

see ante, § 11 et seg. quoted in Garber v. Blatchley, 51 W.
1" See infra, § 569, and post, § 1206. Va. 147, 41 S. E. Rep. 222. See also

"' As to the Actor Rule, see post, Vandervooi-t v. Fouse, 52 W. Va. 214,

i 705 et seq., § 783. 216, 43 S. E. Rep. 112. The fore-

i*« See post, § 1275. going statement goes to one extreme,

1*' Pennsylvania R. Co. v. Anoka while Vice-Chaneellor Bird's state-

Nat. Bank, 108 Ffed. Rep. 482, 486, ment in Clark v. Kirkpatrick, (N. J.

47 C. C. A. 454, per Caldwell, C. J., 1888) 16 Atl. Rep. 309, 315, that "it

citing many cases. " Where the is usually very unsafe to give much

burden is on a party to a suit to effect to any presumption arising

prove a material fact in issue, the from the absence of witnesses or of

failure, without excuse, to produce an testimony," goes to the other extreme,

important and necessary witness to " It is a well-settled rule that when

such fact raises the conclusive pre- the evidence tends to prove a material

sumption that such witness's testi- fact which imposes a liability on a

.tnony, if introduce^* Would be ad- partj^, and he has it in his power to

FACTS— 35
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Thus, if a witness testifies that he made certain material statements

to another, and the opposite party does not call witnesses who were

produce evidence which from it8 very

nature must overthrow the case made
against him if it is not founded on

fact, and he refuses to produce such

evidence, the presumption arises that

the evidence, if produced, would

operate to his prejudice, and support

the case of his adversary." Missouri,

etc., R. Co. V. Elliott, 102 Fed. Rep.

96, 102, 42 C. C. A. 188, per Caldwell,

C. J.

" The rule is that where a party tcr

an issue on trial has proof in hisi

power which, if produced, would

render material, but doubtful, facta

certain, the law presumes against him
if he omits to produce that proof, and

authorizes a jury to resolve all doubts

adversely to his defense. But the rule

cannot be applied unless it appears

that the proof, whether it is a living

witness or paper, is within his power."

People V. Sharp, 107 N. Y. 427, 465,

14 N. E. Rep. 319, 342, per Dan-

forth, J.

" Where evidence may fairly be pre-

sumed to be within the reach of a

party and he does not introduce it,

he must not complain if the court, in

considering what is produced, does

not find it as full and satisfactory as

he supposed, or extend it by con-

struction to meet a defense that might

have been proven." Ruppe v. Stein-

bach, 48 Mich. 465, 12 N. W. Rep.

658.

See also the following cases in sup-

port of the text, bearing in mind,

however, that, as appears in many of

these cases, under like oironmstances

the presumption operates as well

against a plaintiff as against a de-

fendant :

United States.— Hostetter Co. v.

Gallagher Stores, 142 Fed. Rep. 208,

210; The St. Paul, 124 Fed. Rep. 103;

U. S. V. Lee Huen, 118 Fed. Rep. 442,

458; The Manitou, 116 Fed. Rep. 60,

64; In re Kellogg, 113 Fed. Rep. 120,

130; The Laurada, 85 Fed. Rep. 760,

766; Press Pub. Co. v. Monroe, 73

Fed. Rep. 200, 202, 19 C. C. A. 429;

Clay City Nat. Bank v. Halsey, 70

Fed. Rep. 567, 569, 17 C. C. A. 222;

Keiper v. Miller, 68 Fed. Rep. 627;

Astsrup V. Lewy, 19 Fed. Rep. 536,

542; The Frank G. Fowler, 8 Fed.

Rep. 331, 347; The Almatia, Deady
(U. S.) 473, 1 Fed. Cas. No. 254 (at

p. 536) ; The Steamship Idaho, 5 Ben.

(U. S.) 280, 12 Fed. Cas. No. 6,997

(at p. 1158); Jones v. The Schooner
Hanover, (U. S. Dist. Ct.) 9 N. Y.

Leg. Obs. 232, 13 Fed. Cas. No. 7,466

(at p. 978) ; The Schooner Jacob E.

Ridgway, 8 Ben. (U. S.) 179, 13 Fed.

Cas. No. 7,155 (at p. 266) ; The Ocean
Bride, Hask. (U. S.) 331, 18 Fed.

Cas. No. 10,404 (at p. 527); The
Schooner Thomas & Henry ». U. S.,

1 Brock. (U. S.) 367, 23 Fed. Cas.

No. 13,919 (at p. 991) ; U. S. v. Four-

teen Packages Pins, Gilp. (U. S.) 235,

25 Fed. Cas. No. 15,151 (at p. 1185) ;

U. S. V. Mathoit, 1 Sawy. (U. S.) 142,

26 Fed. Cas. No. 15,740 (at p. 1200) ;

The Steamship Ville du Havre, 7 Ben.

(U. S.) 328, 28 Fed. Cas. No. 16,943

(at p. 1191); Whetmore t>. Mmdock,
3 Woodb. & M. (U. S.) 380, 29 Fed.

Cas. No. 17,509 (at p. 923).

England. — Neilson r. Betts, L. R.

5 H. L. 1, 20; Dionissis r. Reg., 3

Moo. P. C. C. N. R. 181, 204; Arm-
strong V. Huddlcston, 1 Moo. P. C.

478, 490; Constable j'. Tufnell, 4 Hag.
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present at the time and are presumably favorable to himself to eon-

Ecc. 465, 506; Mynn v. Robinson, 2

Hag, Eee. 169, 4 Eng. Eeo. 72, 77.

See also M'Gregor v. Topham, 3 H.

L. Cas. 132, 159; Strother v. Barr, 5

Bing. 151, 15 E. C. L. 398; Brewster

V. Sewell, 3 B. & Aid. 302, 5 E. C. L.

294; Twyman v. Knowles, 13 C. B.

224, 76 E. C. L. 224.

Canada.— Hesse v. St. John R. Co.,

30 Can. Sup. Ct. 218, 234; Carey v.

Smith, 5 Ont. L. Rep. 209, 212;

Prentiss v. Brennan, 4 Grant Ch. (U.

0.) 148, 158; McDonald v. McDonald,

26 Nova Scotia 103, 105; Dickie v.

Woodworth, 19 Nova Scotia 96, 101;

In re Pine, 12 Nova Scotia 307, 311;

The Wampatuck, Young (Nova

Scotia) 75, 82. See also Montgomery

V. Hart, 11 Nova Scotia 533, 535;

Black V. Halliburton, 9 Nova Scotia

207, 210.

Alabama.— Goodwin v. McGehee,

15 Ala. 232, 244; Sisters of Loretto

V. Catholic Bishop, 86 111. 171, 175;

Pittsburg, etc., R.' Co. v. Banfill, 107

111. App. 254, 263; East St. Louis

Connecting R. Co. v. Altgen, 112 111.

App. 471. See also Hartford L. Ins.

Co. V. Sherman, 123 111. App. 202, 212.

Iowa.— See Golinvaux v. Burlington,

etc., R. Co., 125 Iowa 652, 657, 101

N. W. Rep. 465, 467.

Kansas.— Towne v. Milner, 31 Kan.

207, 211, 1 Pao. Rep. 613.

Louisiana.— See Bach v. Barrett,

2 La. Ann. 955.

Maine.— Jeffrey v. United Order,

etc., 97 Me. 176, 53 Atl. Rep. 1102
( " we cannot fail to be impressed by

this omission," said Savage, J. ) ;

Griawold v. Lambert, 89 Me. 534, 36

Atl. Rep. 1046; Greenleaf v. Grounder,

84 Me. 50, 24 Atl. Rep. 461. See also

Perkins v. Hitchcock, 49 Me. 468, 478.

Maryland.— Safe Deposit, etc., Co.

V. Turner, 98 Md. 22, 55 Atl. Rep.

1023; Lowe v. Protestant Episcopal

Church, 83 Md. 409, 418, 35 Atl. Rep.

87, 90; Williams v. Huntington, 68

Md. 590, 13 Atl. Rep. 336, 338. See

also Somers v. McCready, 96 Md. 437,

445, 53 Ail. Rep. 1117.

Massachusetts. — Smith v. Whit-

man, 6 Allen (Mass.) 562, 564.

Miohiga/n.— Ruppe v. Steinbach, 48

Mich. 465, 12 N. W. Rep. 658; Wales
V. Newbould, 9 Mich. 45, 90.

Montana.— Fitschen v. Thomas, 9

Mont. 52, 22 Pac. Rep. 450.

New Hampshire.— Mitchell v. Bos-

ton, etc., R. Co., 68 N. H. 96, 34 Atl.

Rep. 674.

New Jersey.— Kempson v. Kemp-
son, 61 N. J. Eq. 303, 48 Atl. Rep.

244; Skillman v. Wiegand, 54 N. J.

Eq. 198, 33 Atl. Rep. 929, 932; Dime
Sav. Inst. V. Mulford, 31 N. J. Eq.

99, 101 ; Bostleman v. Bostleman, 24

N. J. Eq. 103, 105; King v. Ruckman,
20 N. J. Eq. 316, 349; Van Keuren v.

McLaughlin, 19 N. J. Eq. 187, 191;

Shipman v. Cook, 16 N. J. Eq. 251,

255; Cornish v. Bryan, 10 N. J. Eq.

146, 152; Smith v. Espy, 9 N. J. Eq.

160, 171; Adams v. Adams, 17 N. J.

Eq. 324, 339.

New York.— Ernst v. Crosby, 140

N. Y. 364, 368, 35 N. E. Rep. 603;

Bonynge v. Field, 81 N. Y. 159, 162;

Mandeville v. Reynolds, 68 N. Y. 528,

537 ; O'Mahoney v. Belmont, 62 N. Y.

133, 144 ; National Park Bank v. Amer-

ican Exeh. Nat. Bank, (Supm. Ct.

App. T.) 88 N. Y. Supp. 271; New
York Bank Note Co. v. Hamilton Bank

Note Engraving, etc., Co., 92 N. Y.

App. Div. 427, 87 N. Y. Supp. 200,

204; Vooth v. McEachen, 91 N. Y.
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tradict the testimony, the court is " safe in assuming " that the state-

ments were made.^*'

In a suit against a corporation on an alleged contract ntade with the

defendant's former manager, who was in attendance during the trials

the defendant's failure to call this manager to contradict the plain-

tiff's version of the transaction was " a matter of grave surprise, if

not of suspicion," in the judgment of the court.^*'

The integrity of a witness is very materially supported by the

absence of evidence to contradict his statements of collateral and

incidental matters capable of disproof if untrue.^^"

Persons charged with fraud should never take any risks, but should

give the court the full benefit of all testimony at their command. ''*'

App. Div. 30, 34, 86 N. Y. Supp. 431,

434 ; Smith v. Metropolitan St. R. Co.,

59 N. Y. App. Div. 60, 69 N. Y. Supp.

176; Matter of Koch, (Surrogate Ct.)

33 Misc. (N. Y.) 153, 68 N. Y. Supp.

375, 377; Hartshorn v. Metropdlitan

L. Ins. Co., 55 ]Sf. Y. App. Div. 471,

67 N. Y. Supp. 13, 15; Wenrierstrom

V. Kelly, (C. PI. Gen. T.) 7 Misc. (N.

Y.) 173, 27 iSr. Y. Supp. 326; Toomey

V. Lyman, (Supiri. Ct. Gen. T.) 15 N.

Y. Supp. 883; Wygant v. Brown,

(Bupm. Ct. Gen. T.) 9 N. Y. Supp.

372, 374; Morrison v. New York, etc.,

R. Co., 32 Barb. (N. Y.) 568, 575;

Heelas v. Slevin, ( Supm. Ct. Spec. T.

)

53 How. Pr. (N. Y.) 356, 358;

Sutphin V. Seebas, 12 Daly (N. Y.)

139, 141; Jackson v. Odell, 9 Daly

(N. Y.) 371, 375; Sarvent )'. Hesdra,

5 Redf. (N. Y.) 47, 63. See also

Hull V. Littauer, 162 N. Y. 569, 57

N. '&. Rep. 102.

Ohio.— Horning v. Poyer, 6 Ohio

Cir. Dec. 370, 372.

Oregon.— Greenwood t'. Cline, 7

Oregon 17, 31.

Pennsylvania.— CrbsscJn's Appeal,

125 Pa. St. 380, 17 Atl. Rep. 423.

Tennessee. — Wade i>. Green, 3

Humph. (Tenn.) 652,

Texas.— Pullman Palate Car Co.

V. Nelson, 22 Tex. Civ. App; 223, 54

S. W. Rep. 624.

Vermont.— McKinstry v. CollihSj

74 Vt. 147, 52 Atl. Rep. 438.

In the foregoing cases the presump-

tion is frequently characterized as a
" strong " one. Where, as in many
accident cases against street railway

companies (see post, § 1105), the

plaintiff is the sole witness in his own
behalf and is contradicted by others,

hia failure to call any of the numer-

ous witnesses of the accident to cor-

roborate him may operate to his

prejudice. See McCoy v. Milwaukee

St. R. Co., 82 Wis. 215, 52 N. W.
Rep. 93.

148 Oakford w Hackley, 92 Fed. Rep.

38, 46. See also Bowdoin College v.

Merritt, 75 Fed. Rep. 480, 499.

"8 Albert R. Co. v. Peek, 26 i^.

Bruns. 191, 192.

iBO Merchants' Bldg., etc., Assoc, v.

Barber, (iST. J. 1894) 30 Atl. Rep.

865, 867, per Bird, V. C.

151 Varidervort !'. Fouse, 52 W. Va.

214, 43 S. E. Rep. 112, per Deilt, P.

See also Hoffer r. Gladden, 75 Ga.

533; Pruyn v. Young, 51 La. Ann.

320, 25 So. Rep. 125; Hartman V,



§ 564] anEi circumstantial evidence. 5i9

In a patent infringenient suit where the defendant alleged " prior

use " as a defense, but offered no excuse for failing to produce as a

witness the alleged prior inventor, who had formerly heen iii the

defendant's employment, the court said " his absence, unaccourtted

for, is suspicious, and opens the entire defense of prior use to sus-

picion." ^"

Where the burden of proving a defense in a collision case was cast

upon the respondent, the neglect of the latter to produce some of its

seamen who had deserted, but who by reasonable diligence, the court

tlipuglit, could have been found, was " open to remark." ^^^

A ponclusion based on the presumption is especially satisfactory

where it appears that the counsel oil the nonproducing side is very

^ccT^rate find watchful, " showing always full possession of his

c^se." ^^^

A party is sometimes relieved from the operation gf the presump-

tion where the court c^n perceive tjiat his failure to produce evidence

is attributable to his conception of the requirements of the case differ-

ing from the view taken by the eourt.^^'*

A party's failure to call an avail£|,ble witness, even where the fact

justly militates against him, does not necessarily disprove his conten-

tion ; he may be able tO niake pvjt his case satisfactorily by otlier testi-

mony.^^° So, where a Chinese person seeks to enter the United States

on the ground that he is an American citizen, and establishes his

citizenship by unimpeached testimony, his failure to be sworn does

not constitute a sufficient reason for ordering his deportation.^^'

The Brig Will, 4 Pa. L. J. Rep. Cp, v. Mill Creek Distilling Co., 37

350, 2 Am. L. J. Ill, 11 Fed. Fed. Rep. 533, 542.

Cas. No. 6,163 (at p. 707), and infra, iss Baptiste v. Fourchy, 49 L^. Ann.

§ 574. 1627, 22 So. Rep. 833.

152 Standard Sanitary Mfg. Co. v. i" Ark Foo v. U. S., 128 Fed. Rep.

J. L. Mott Iron Works, 152 Fed. Rep. 697, 63 C. C. A. 249, where Ooxe,

635, 640, per Cross, D. J. See also C. J., said: "Of course, numberless

Buser v. Novelty Tufting Mach. Co., eases have arisen, and may arise in

(C. C. A.) 151 Fed. Rep. 478, 491. the future, where the failure of the

113 The Freddie L. Porter, 8 Fed. defendant to testify may throw sus-

Bep. 170, per Lowell, C. J. pieion of the gr£|.vest character upon

I'^Assante v. Charleston Bridge his defense; as where, for instance^

Co., 40 Fed. Rep. 765, per Simon- his own declarations that he was

ton, J. born in China are placpd in evidence

186 See Frankfort Whisky Process against him. But the casg at ^ar is
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§ 565. Nonproduction of Evidence Immaterial unless Prima

Facie Case Is Made. — The presTimption from nonproduction of evi-

dence is never potent enough to supply independent evidence of a

fact which is wholly unproved by other evidence. ^^' There must be

" proof at least of some circumstances from which the existence of the

actionable facts may be legitimately inferred." ^°' Wherever a party's

express admission of the facts proved by his adversary would not give

them sufficient force to establish the ultimate fact they are designed

to prove, he is under no obligation to testify in explanation of the

facts. ^°° Insufficient evidence to establish a charge of fraud does not

make it incumbent upon the party charged to produce available evi-

dence in denial upon the peril of resting under an adverse inference.^"^

So, a party charged with undue influence in a contested will case need

not deny the charge when the evidence adduced affords no fair logical

inference of the existence of undue influence.^*^ In an action against

a woman for alienation of the affections of the plaintiff's husband,

there was no presumption of the defendant's guilt because she did not

go upon the witness stand and deny imputations which were unsup-

ported by proof.^^^ Where a party alleged that a written contract was

subsequently modified by parol— to establish such a fact, clear and

convincing proof is required ^°*— and the fact was extremely im-

not embarrassed by any complications " No person is to be required to

of this character. The crucial ques- explain or contradict, until enough

tion was whether or not the appel- has been proved to warrant a reason-

lant was born in the United States, able and just conclusion against him

From the very nature of the issue he in the absence of explanation or con-

could have no positive knowledge upon tradiction.'' Rex v. Burdett, i B.

this point." & Aid. 161, 6 E. C. L. 432, per Lord

168 Diel V. Missouri Pac. R. Co., Tenterden.

37 Mo. App. 454, 459 ; Whitney v. m" Somers v. McCready, 96 Md.

Robbins, 17 N. J. Eq. 360, 366. 437, 444, 53 Atl. Rep. 1117.

"oMeagley v. Hoyt, 125 N. Y. 771, loi Ellis v. Santord, 106 Iowa 743,

26 N. E. Rep. 719. See also Shot- 75 N. W. Rep. 660; Shotwell r. Dixon,

well V. Dixon, 163 N. Y. 43, 57 N. 163 N. Y. 43, 57 N. E. Rep. 178 (nor

E. Rep. 178; Tully v. Fitohburg R. need he testify himself in explanation).

Co., 134 Mass. 499, 502; Bellefonte 102 Somers r. McCready, 96 Md. 437,

First Nat. Bank v. McManigle, 69 Pa. 53 Atl. Rep. 1117; Satter v. Ely, 56

St. 156, 160; Texas, etc., R. Co. r. N. ,T. Eq. 3.57, 39 Atl. Rep. 365.

Shoemaker, 98 Tex. 451, 84 S. W. los Buchanan v. Foster, 23 N. Y.

Rep. 1049; Arbuckle r. Templeton, 65 App. Div. 542, 48 N. Y. Supp. 732.

Vt. 205, 25 Atl. Rep. 1095. i»i See ante, § 44.
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probable and almost incredible under all the circumstances, the court

held that it was not satisfactorily proved, although the other party to

the contract was in court and kept silence on the subject.^*'

A party cannot introduce a witness and then undertake to draw

unfavorable inferences and supply necessary facts from the refusal

of the witness to answer certain questions.^'^"

§ 566. Wonproduction of Corroborative or Cumulative Witnesses.

— It is sometimes said that the presumption arising from nonproduc-

tion of evidence does not attach to the mere omission to call corrobora-

tive or cumulative witnesses,^"' because there is no rule which requires

a fact to be proved by more than one witness. ^"^ " A plaintiff is not

obliged to call every witness who might throw light upon the subject.

He may call such witnesses as he may deem proper to establish the

facts necessary to his cause of action, but a mere failure to call all of

the persons who could throw light upon the subject does not subject

him to any adverse inferences." ^"^ In an action against copartners

where only one went on the stand, it was held that this was not neces-

sarily so suspicious as to authorize an inference that the testimony

of the partner who did not testify would have been adverse to his

codefendant.^'"

But it behooves a party to produce all the available evidence which

the exigencies of the case demand, in view of the degree of proof

required, or the weakness of the evidence he has already produced.^'^

186 The City of Alexandria, 40 Fed. and their inference might logically

Rep. 697, 701, per Brown, J. Com- follow that the omission was due to

pare ante, § 124. the fact that the plaintiff would not

106 Ashley v. Presque Isle County, be corroborated by the witness." See

83 Fed. Rep. 534, 540, 54 U. S. App. also Riehter v. Solomon, (Supm. Ct.

450, 27 C. C. A. 585. App. T.) 104 N. Y. Supp. 405, citing

167 Pronk V. Brooklyn Heights R. numerous cases.

Co., 68 3Sr. Y. App. Div. 390, 74 N. i«8 Knowles v. People, 15 Mich.

Y. Supp. 375; Sugarman v. Brengel, 408, 414.

68 N. Y. App. Div. 377, 74 N. Y. loo Baldwin v. Brooklyn Heights

Supp. 167, both cases holding that R. Co., 99 N. Y. App. Div. 496, 91

a jury should not be instructed that N. Y. Supp. 59, per cur.

a presumption positively obtains by i'" Bleeeker v. Johnston, 69 N. Y.

reason of such omission; although, as 309.

was said by Jenks, J., in the case i^i In Sharon v. Hill, 26 Fed. Rep.

last cited, " the jury might consider 337, 368, the court said it was " a

the failure to call such a witness, very suspicious circumstance" that
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Where the credibility of a witness is put in doubt, but his testimony

is susceptible of corroboration, the court will probably take notice if

nc effort is made to substantiate his statement.^'^ Thus, where the

evidence in rebuttal of a fairly supported charge of fraud consisted

only of the testimony of the parties accused of the fraud, the court

said it was " a very suspicious circumstance " that disinterested wit-

nesses present at the time of the transaction were not ca,lled in cor-

roboration. i^" A party can hardly hope to overcome a strong pre-

sumption by force of his own testimony alone if he fails to produce

available witnesses to corroborate him.'-'*

If an interested party tells an improbable story,^^^ the absence of

corroborating testimony of witnesses who, it appears, were cognizant

of the facts will weigh heavily against him.^'"

the defendant's uncle and brother

were not called by her in support

of her testimony to the genuineness

of a disputed document- " Her omis-

sion to call them to corroborate

her statements is an admission that

they would not do so because they

could not. It is true that the plain-

tiff might have called them in re-

buttal to contradict the defendant;

but as she in effect admitted, by not

calling them, that they would not

cqrroborate her, that was sufiicient

for his purpose." Contradicted wit-

nesses should be corroborated if pos-

sible. In re Humboldt Lumber Man-

ufacturers' Assoc, 60 Fed. I^ep- 428,

438; The Harry Buschman, 33 Fed.

Rep. 558, 560; U. S. r. Three Thou-

sand Eight Hiuidred and Eighty

Boxes, etc., 12 Fed. Rep. 402, 411.

For other cases where the absence of

available corroborative or cumulative

evidence was unfavorably noticed, see

Sootrugiin Sutputty v. Sabitra Dye,

2 Knapp 287, 291; The Watson, 12S

Fed. Rep. 201; Wood r. Sewall, 128

Fed. Rep. 141, 145; The Hartford,

125 Fed. Rep. 559, 561; The Villa

Y Herman, 101 Fed. Rep. 132, 135;

Pope V. Hoopes, 84 Fed. Rep. 927,

929; The Willamette Valley, 71 Fed.

Rep. 712, 720; Pierce v. Feagans,

39 Fed. Rep. 587, 591; Alexander v.

Blackman, 26 App. Gas. (D. C.) 541,

551; Kaare v. Troy Steel, etc., Co.,

139 N. Y. 369, 372, 34 N. E. Rep.

901; Newman v. Cordell, 43 Barb.

(N. Y.) 448, 455.

172 See In re Humboldt Lumber
Manufacturers' Assoc, 60 Fed. Rep.

428, 438; Thorp v. Leibrecht, 56

N. J. Eq. 499, 39 Atl. Rep. 361.

ifs Bartles v. Gibson, 17 Fed. Rep.

293, 297, per Bunn, J. See also

Levy V. Levy, (N. J. 1904) 57 Atl.

Rep. 1011, 1013 (failure of wife to

call her husband to corroborate her

testimony to the bona fides of a trans-

action Aihich wa.'t exceedingly sus-

picious) .

i74Pruyn v. Young, 51 La. Ann.

320, 25 So. Rep. 125 (vendee in al-

leged fraudulent sale failed to produce

his vendor),

I'B As to proof of improbabilities,

see ante, § 139,

"oVarJck v. Hitt, (N. J. 1903) 55
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Testimony to a conversation ip which the witness 4id not partici-

pate ancl was ^pt spepially interested ig alwfiys received with caution,^'"'

and the court will probably notice unfavorably the u^^xplE|,i^ed ab-

sence of other witnesses present at the time.^'*

Upon the question whether locor(iotive signals were given, the de-

fendsint railroad company called the engineer and fireman but not

the superinteiident, who was on the engine, and the court noticed the

omission.^"*

Failure of a ship against which the evidence is strong in a col-

lision case, to produce all of her officers and crew as witnesses, neces-

sarily puts her claim at a disadvantage.^^" In a case ip. Canada,

the master of a schooner not involved in the collision testified that

he saw the anchor lights of one of the vessels burning up to the time

of the collision. The fact was of great importance. At the time of

collision the witness was performing the duty of lookout on his own

anchored vessel. It appeared that not less than six of his crew were on

board with him all the evening, three of them lying asleep in the

cabin beside him, and three or four others in the forecastle. The

court said it was a remarkable fact that not one of these men should

be called to corroborate him, or explain why they could not do so.^^^

The absence of corroboration by witnesses evidently available has been

noticed as an adverse circumstance in other cases.^*'^

Absence of corroborating evidence of testimony to prior use or in-

vention as a defense in patent infringement suits,^*' when it would

be readily obtainable if the defendant's contention were true, is com-

monly regarded as suspicious.^**

Atl. Rep. 139, 144; Miller v. Sauor- isi Dominion Coal Co. i). The Steam-

bier, 30 N. J. Eq. 71, 75; Chandler ship Lake Ontario, 7 Can. Expji. 403,

V. Attica, 22 Fed. Rep. 625, 627. 408.

Compare Withrow v. Warner, 56 N. 182 Reg. v. The Ship Minnie, 4 Can.

J. Eq. 795, 35 Atl. Rep. 1057, 40 Exch. 151, 165.

Atl. Rep. 721. 183 As to degree of proof required,

1" See post, §§ 874, 875. see ante, § 56.

"sRieh V. Ferguson, 45 Tex. 396, is* Atwood-Morrison Co. v. Sipp

399. Electric, etc., Co., 136 Fed. Rep. 859,

I'o Palmer i;. New York Cent., etc., 862; Bettendorf Patents Co. v. J.

R. Co., 112 N. Y. 234, 240, 19 N. R. Little Metal Wl?eel Co., 123 Fed.

E. Rep. 678. Rep. 435, 59 C. C. A. 473; Westing-

i80T}ie Georgetown, 135, Fed. Rep. house Electric, etc., Co. v. Catskill

854, 859. Illuminating, etc., Co., 121 Fed. Rep.
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The unexplained absence of a witness who might have given cor-

roborating evidence will not impair a strong case made out by satis-

factory evidence.^'^

§ 567. Nonproduction of Witnesses Equally Available to Both

Parties. — The general rule is that a party is not to be prejudiced by

his failure to call a witness who is equally available to the other

party.^** In a case where the conductor took the names of passengers

on his car at the time of an accident to the plaintiff, but none of them

was called as a witness, Mr. Justice Gaynor of the New York Supreme

Court declared that there was not only no presumption of law against

the defendant company on that account, but no rule even permitting

the testimony a party presents to be looked upon less favorably for

his failure to call other persons as witnesses, " except in the case of

witnesses in the employ of the party, or in some other way so related

to or associated with him that the law presumes that they would be

favorably disposed to him if called ; and in such case it must be made

to appear that such persons were witnesses of the occurrence in order

831, 833, 58 C. C. A. 167; American

Bell Telephone Co. v. National Tel.

Mfg. Co., 109 Fe-l. Rep. 976, 1018;

Acme Flexible Clasp Co. v. Cary

Mfg. Co., 101 Fed. Rep. 269, 272, 41

C. C. A. 338; Brooks v. Sacks, 81

Fed. Rep. 403, 407, 50 U. S. App.

151, 26 C. C. A. 456; Celluloid Mfg.

Co. V. Russell, 37 Fed. Rep. 676, 678;

Smith V. Davis, 34 Fed. Rep. 785;

American Bell Telephone Co. v.

Molecular Telephone Co., 32 Fed. Rep.

214, 219; Cary v. Lovell Mfg. Co.,

31 Fed. Rep. 344, 346; Atlantic Mill-

ing Co. V. Robinson, 20 Fed. Rep.

217, 219; Theberath v. Rubber, etc..

Harness Trimming Co., 15 Fed. Rep.

246, 248; Shirley v. Sanderson, 8

Fed. Rep. 905, 907; Ruete v. Elwell,

15 App. Cas. (D. C.) 21, 31. See

also Orr v. Badger, Brun. Col. Cas.

(U. S.) 536, 18 Fed. Cas. No. 10,587

(at p. 832); National Filtering Oil

Co. V. Arctic Oil Co., 8 Blatchf. (U.

S.) 416, 17 Fed. Cas. No. 10,042 (at

p. 1216).

18= Nostrand v. Knight, 123 N. Y.

614, 624, 25 N. E. Rep. 949.

180 The Oregon, 133 Fed. Rep. 609,

629, 68 C. C. A. 603; Cullinan v.

Kisselbrack, (Supm. Ct.' Tr. T.) 43

Misc. (N. Y.) 103, 87 N. Y. Supp.

1025; Wood v. Agostines, 72 Vt. 51,

47 Atl. Rep. 108; State v. Fitzgerald,

68 Vt. 125, 34 Atl. Rep. 429; Wig-

more on Evidence, § 288. See also

Lowery v. Erskine, 113 N. Y. 52, 60,

20 N. E. Rep. 588; The Persian Mon-

arch, 49 Fed. Rep. 669, 671; Tufnell

V. Constable, 3 Knapp 122, 126. The

wife of a party is not to be regarded

as an equally available witness for

the other party within the rule stated.

Carpenter r. Pennsylvania R. Co., 13

N. Y. App. Div. 328, 43 N. Y. Supp.

203.
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that the presumption may arise at all." '*' But the rule is not in-

flexible. Thus a defendant who was the grantee in a deed which was

attacked for mental incapacity of the grantor, her father, testified that

he was in the habit of attending to his business intelligently with

numerous people. " Now, since this was the issue in this cause, and

since a great many of these persons with whom he dealt must have

been accessible to her, the fact that none of them are offered makes

irresistibly again:' t the defendant," said the court, although the plain-

tiff in the suit was her brother, and, for aught that appears in the case,

had equal information as to the available witnesses.^^^

A plaintiff's failure to produce a witness equally available to the

defendant may work to the disadvantage of the former, and even

defeat him, not by force of the presumption we are considering, but

because without him the requisite degree of proof has not been ful-

filled. Thus, a complainant's bill to reform a deed on the ground of

mistake was dismissed where the testimony of the complainant and

that of the defendant were irreconcilable, and the former neglected to

call as a witness a disinterested person who was present and took part

in the negotiations preceding the execution of the deed.^*°

§ 568. Employer's Failure to Call Employees.— " It is familiar

doctrine that the failure of an employer to call a witness who was in

his employ at the time of the accident, and is presumed to be friendly

187 Yula V. New York, etc., R. Co., but the court may infer that the

(Supm. Ct. Tr. T.) 39 Misc. (N. Y.) omitted evidence would have been

59, 78 N. Y. Supp. 770, holding it to cumulative in support of the plain-

be proper for the court so to instruct tiff's case if it is available to the

the jury. Usually, perhaps, the fail- defendant and he does not produce

ure to produce a witness available it. McGhee v. Phcsnix Ins. Co., 28

to both parties should operate against N. Bruns. 45, 79, per Wetmore, J.

the party who has the best oppor- iss Clark v. Kirkpatriek, (N. J.

tunity to know whether his testi- 1888) 16 Atl. Rep. 309, 315, per

mony would be favorable or not. See Bird, V. C.

Gallagher v. Hastings, 21 App. Cas. i89 Pope v. Hoopes, 84 Fed. Rep.

(D. C.) 88, 98. It was remarked 927, 929. See also Feagles v. Tanner,

in a Canadian case that if a plain- 11 Ohio Cir. Dec. 172, 20 Ohio Cir.

tiff makes out >i prima facie case his Ct. 86, 92. The plaintiff in a bill

omission to adduce further evidence to reform a deed examined only one

by other witnesses at hand is not witness out of forty who were present

only no answer to the evidence given, at a sheriff's sale in order to prove
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and to haye some knowledge of the accident, without any attempt to

explain the reason of the fp.ilure,^^'' raises a strong presuipption that

the testimony of the employee would be damaging to such party." "^

In actions against railroad companies, if there is prima facie evidence

thftt the engineer of a locomotive was negligent in not seasonably

perpeiying ^ person on the track/'^ or was otherwise inaprudent,^"'

the defendant's failiare to qall the engineer to give contradictory or

explanatory evidence supports the conclusion that he was negligent.

And in all cases against a master for alleged negligence of employees

his omission to call such of them as may be presumed to have knowl-

edge of the circumstances tends to corroborate evidence of negli-

gence.^°* When there is negative evidence of probative value that

locomotive signals were not given on approaching a crossing, and

neither the engineer, fireman, nor any other employee is called to testify

that they were giyen, the obvious inference is that the negative tepti-

hig assertion as to the announcement

made by the sheriff, and the testi-

mony was held insufficient. Carnall

V. Wilson, 14 Ark. 482, 486, a suit

to reform a deed.

180 It may properly be left to the

jury to determine whether alleged

efforts to secure the witness were

yeasonably sufficient. Linsley v. New
York City R. Co., (Supm. Ct. App.

T.) 54 Misc. (N, Y.) 562, 104 N. Y.

Supp. 916.

101 Hicks V. Nassau Electric R. Co.,

47 N. Y. App. Div. 479, 62 N. Y. Supp.

597, 599, per Goodrich, P. J. (de-

fendant's failure to call motorman)

.

182 Southern Indiana R. Co. v. Os-

born, (Ind. App. 1907) 79 N. E. Rep.

1067.

183 Schwier v. New York Cent., etc.,

R. Co., 90 N. Y. 558.

181 Gainesville, etc., R. Co. v. Wall,

75 Ga. 282, holding that the produc-

tion of the engineer of a locomotive,

and not accounting for the absence

of the flreman, justified an adverse

inference; East Tenijessee, etc., R. Co.

V. Culler, 75 Ga. 704, to the same
point (but compare Savannah, etc.,

R. Co. V. Gray, 77 Ga. 440, 442, 3

S. B, Rep. 158); Chicago City R.

Co. V. Duffin, 24 111. App. 28, 31

(failure to call conductor) ; Indian-

apolis St. R. Co. V. Darnell, 32 Ind.

App. 687, 68 N. E. Rep. 609; Van
Slyke V. Chicago, ete., R. Co., 80 Iowa

620; Linsley v. New York City R.

Co., (Supm. Ct. App. T.) 54 Misc.

(N. Y.) 562, 104 N. Y. Supp. 916

(failure to call conductor) ; Robin-

son V. Metropolitan St. R. Co., 103

N. Y. App. Div. 243, 92 N. Y. Supp.

1010 (failure to call motorman)
;

Ripley v. Second Ave. R. Co., (N.

Y. Supm. Ct. Gen. T.) 8 Misc. (N.

Y.) 449, 28 N. Y. Supp. 683 (failure

to call conductor) ; Danner t'. South

Carolina R. Co., 4 Rich. L. (S.

Car.) 329; i>fortlern Pac, R. Co. v.

Craft, 69 Fed. Rep. 124, 127, 29 U.

S. App. 687, 16 C. C. A. 175, affirming

62 Fed. Rep. 735. See also for vari-

ous applications of tjie rule, ante, §§

443, 469, 474, 480.
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inony is true."' The salne inferetice may bd indulged \\rhere the

engineer in charge of the locomotive at the titne is callfed As, a witness

by the plaintiff to prove the collision, but is not requited by the

defendant to refute the allegation that ho warning signal was given

of the approa,eh of his train.^'° In a pergonal injury case by a pas-

senger against a street railroad company, the negligence of the driver

being the alleged eaUse of the injury, the defendant's unexplained

neglect to Call him as a witness was a significant fact Which con-

tributed to sustain a verdict for the plaintiff, when attacked in an

appellate court; as against the weight of evidence.^'^ The same con-

sequence followed a defendant's failure to call his teamstet aS a wit-

ness, by whose negligence a pedestrian was alleged to have been run

over.^°' in an action against a master for injuries caused by the

negligence of a servant, where the plaintiff's evidence made it probable

that the negligence of a particular one of several servants caused the

injury, the failure of the defendant to call that servant or to take

ins deposition, without satisfactory excuse, was treated as decisive in

favor of the plaintiff's contention.^^° Circumstantial evidence of a

railroad company's negligence in killing stock on the track was

"rendered more cogent, if not conclusive," by the defendant's omis-

sion to question the locomotive engineer, who had actual knowledge

of the facts and testified for the defendant in regard to other

matters.^""

In a collision case between vessels a witness testified that he heard

a signal given to the engineer on one of the vessels to go ahead at

full speed. The master of the vessel denied giving any such signal^

but the court took notice of the fact that the engineer was not called,

aiid no satisfactory explanation was made of his absence.^"^

195 Haverstick v. Pennsylvania E. 197 West Chieago St. R. Co. lb.

Co., 171 Pa. St. 101, 32 Atl. Rep. Lieserowitz, 99 111. App. 591, 59ii.

112g. See also Mitchell v. Boston, iss Banks v. Shedden torwarding

etc., R. Co., 68 N. H. 96, 34 Atl. Rep. Co., 11 Ont. L. Rep. 483, 490.

674. Othferwise, where the negative loo The Joseph B. Thomas, 81 Fed.

testimony would not sustain a verdict. Rep. 578.

Steves V. Oswego, etc.; R. Co., 18 N. 200 Gulf, etc., R. Co. v. Ellis, 54

Y. 422. Fed. Rep. 48i, 483, 14 it. S. App.

"SWoodworth v. New York Cent., 640, 4 0. C. A. 454, per Caldwell,

etc., R. Co., 55 N. Y. App. Div. 23, C. J.

66 N, Y. Supp. 1072, 201 The Georgian Ba;;^ N^v. Cp, v,
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In collision cases in admiralty courts, if the proved facts raise a

presumption of a defective lookout, the presumption is greatly

strengthened by the omission of the accused vessel to put upon the

stand her oflBeers and crew to explain, for example, why the lights of

the other vessel were not seen and distinguished or her signals

heard.'^''^

But the failure of a defendant to summon a witness who was an

employee at the time of the accident, a long time preceding the trial,

in the absence of any proof that he remained in its employ, or was

accessible or was even living at the time of trial, cannot sustain any

presumption against the defendant.^"^

§ 669. Nonproduction of Demonstrative Evidence.— A ship was

libeled for the death of a seaman, alleged to have been caused by

defect in a rope, and failed to produce the rope, which was in her

possession and would have settled the question of its safe or unsafe

condition. The court held that whatever doubt there was on that

question must be resolved in favor of the libelant.^"* In a collision

case the lantern on one of the vessels was in possession of the other,

and alleged by the latter to be defective, but was not produced for

inspection, and the court was therefore abundantly convinced that

the light was sufficient.^"^ Where a steamer was libeled for the break-

age of glass in transportation, and the libelant contended that there

were marks of a grapple or truck prong on the cases, the court found

it impossible to decide the point in his favor, in the absence of any

good reason for not removing all doubt by producing the cases in

court.-"" Failure to produce the machine or other articles involved

The Ships Shenandoah and Crete, 8 204 The Luekenbach, 144 Fed. Rep.

Can. Exch. 1, 33. 980. To the same point see The
202 The New York, 175 U. S. 187, Phcenix, 34 Fed. Rep. 760; Momenoe

204, 20 U. S. Sup. Ct. Rep. 67. See Stone Co. v. Groves, 197 III. 88, 64

also Culbertson v. The Steamer South- N. E. Rep. 335 (plaintiff injured by

em Belle, 18 How. (U. S. ) 584, 588; breaking of a hook on aeeovint of al-

The Steamship Santiago de Cuba, 4 leged defect, the hook being in pos-

Ben. (U. S.) 264, 21 Fed. Cas. No. session of defendant and the latter

12,332. refusing to produce it).

203 Sauer v. Union Oil Co., 43 La. 200 The Schooner Reliance v. Con-

Ann. 699, 9 So. Rep. 566, syllabus by well, 31 Can. Sup. Ct. 653, 659.

the court. See also Peetz v. St. 200 The Steamship Pereire, 8 Ben.

Charles St. R. Co., 42 La. Ann. 541, (U. S.) 301, 19 Fed. Cas. No. 10,979

7 So. Rep. 688. (at p. 226).
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is entitled to great weight in considering the value of testimony to

prior invention in order to defeat a patent.^"^ A surgeon was sued for

malpractice in the extraction of an eye, which was in the possession

of the plaintiff at the trial hut was not produced. " If it had borne

any evidence of an unskilful operation, it would doubtless have been

offered in evidence," said the court.""*

§ 570. Failure to Interrogate a Friendly Witness. — A party's

omission to interrogate a friendly witness whom he calls, in respect to

material facts presumably within his knowledge, raises a stronger

presumption that his testimony would be unfavorable to the party's

case than the one which arises from the failure to produce such a

person as a witness.""*

§ 571. Failure of Party to Testify in General.— Where facts are

in evidence affording legitimate inferences going to establish the ulti-

mate fact that the evidence is designed to prove, and the party to be

affected by the proof, with an opportunity to do so, fails to deny or

explain them, they may well be taken as admitted with all the effect

of the inferences afforded."^" In denying a defendant's motion for a

20' Eastman v. Hinckel, 5 B. & A. To the same effect see the following

Pat. Cas. 1, 8 Fed. Cas. No. 4,256; cases:

Smith V. Davis, 34 Fed. Rep. 783, 785. Vnited States.— Klrby v. Tall-

208Ewing V. Goode, 78 Fed. Rep. madge, 160 U. S. 379, 383, 16 U. S.

442, 450. Sup. Ct. Rep. 349 ; Bowden v. John-

zosMilliman v. Rochester R. Co., son, 107 U. S. 251, 2 U. S. Sup. Ct.

3 N. Y. App. Div. 109, 39 N. Y. Supp. Rep. 246 (omission to testify is " of

274, 276, per FoUett, J. See also great weight " ) ; Sehoek v. Olsen, etc.,

Mitchell V. Ryan, 3 Ohio St. 377, Mfg. Co., 147 Fed. Rep. 229, 234, 77

385; Hubbard v. McLean, 122 Wis. C. C. A. 371; Wilson v. Townley

75, 99 N. W. Rep. 465, 467; Perkins Shingle Co., 125 Fed. Rep. 491, 496,

V. Partridge, 30 N. J. Eq. 559, 561. 60 C. C. A. 327; In re Scott, 111

But sometimes this inference is neu- Fed. Rep. 144, 145; A. B. Dick Co.

tralized by the opposite party's fail- v. Beike, etc., Co., 86 Fed. Rep. 149;

ure to cross-examine on that point. Lilienthal v. Drucklieb, 84 Fed. Rep.

See Spooner v. Daniels, 22 Fed. Cas. 918, 919; Whitney v. National Exeh.

No. 13,244o. And see generally as Bank, 84 Fed. Rep. 377, 378;

to inference from failure to cross- Brickell v. Farrell, 82 Fed. Rep. 220,

examine, post, § 1275. 226; De Beaumont v. Webster, 81

zioSomers v. McCready, 96 Md. Fed. Rep. 535, 539, 26 C. C. A, 494;

437, 53 Atl. Rep. 1117, per Jones, J. Cox v. Montague, 78 Fed. Rep. 845,
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new ttial, Mr. Justice Story spoke of the " most reprehensible and

studied refusal of the defendant " to testify at the trial. " He con-

tented himself with a profound silence as to evidence of his own

conduct, leaving the plaintiffs to grope their way through the cause,

847, 24 C. C. A. 364; Keep v. Fuller,

42 Fed. Rep. 896; U. S. v. Three

Thousand Eight Hundred and Eighty

Boxes, etc., 12 Fed. Rep. 402, 411;

Fischer v. Neil, 6 Fed. Rep. 89;

Holmes v. Holmes, 1 Sawy. (U. S.)

99, 12 Fed. Caa. No. 6,638 (at p.

415); The Meteor, 17 Fdd; Cas: Nb.

9,498 (at p. 197); The Schooner

Sally, 1 Gall. (U. S.) 401, 21 Fed.

Cas. No. 12,258 (at p. 245), per Mr.

Justice Story; In re Tomes, 19 Nat.

Bankr. Reg. 36, 24 Fed. Cas. No.

14,084 (at p. 26) ; Williaitis h. Wdter-

man, 29 Fed. Cas. No. 17,745 (at p.

1417). See also Merchants', etc.,

Transp. Co. v. Hopkins, 108 Fed. Rep.

890, 891, 48 C. C. A. 128; Hanifen

V. Lupton, 101 Fed. Rep. 462, 465,

41 C. C. A. 4B2.

England.— Scouler v. Plowfight,

10 Moo. P. d. 440, 450.

Canada.— Trumble v. Ilortin, 22

Ont. App. 51, 55; West -w. Rutledge,

17 N. Bruns. 674, 694; Kelly v. Dow,

9 N. Bruns. 435, 439 ; Tufts v. Hathe-

way, 9 N. Bruns. 62; McAskill v.

Smith, 24 Nova Scotia 247, 255;

Cogswell V. O'Connor, 13 Nova Scotia

513, 519 {per JamBs, J., dissenting) ;

Graham v. Graham, 11 Nova Scotia

265, 273; Plath v. Grand Forks, etc.,

R. Co., iO British Columbiii 299, 305.

Illinois. — Albee r. Wachter, 74 111.

173.

Iowa. — Huntley r. Home Ins. Co.,

42 Iowa 709, 710.

Louisiana. — King v. Atkins, 33 La.

Ann. 1057; Leeds c. Debuys, 4 l^ob.

(La.) 257, 258,

Maine.— Pollard v. Allen, 96 Me.

455, 52 Atl. Rep. 924 ("a strong

inference " arises agdinst the party)

;

Hill V. McNiehol, 80 Me. 209, 13 Atl.

Rep. 883, 885; Blanehard v. Hodg-

kins, 62 Me. 119, 121. See also

Pullen V. Glidden, 68 Me. 559.

Mai-i/land.— Shipley v. Fox, 69

Md. 572, 16 Atl. Rep: 275.

Massachusetts. — Smith v. Whit-

man, 6 Allen (Mass.) 562, 564.

Missouri. — Tailer v. M. J. Murphy
Futhishing Goods Co., 24 Mo. App.

4d0, 425.

New Jersey.— Jobes b. Nelson, (N.

J. 1897) 36 Atl. Rep. 688; Dime Sav.

Inst. V. Mulford, 31 N. J. Eq. 99,

100; Persons v. Persons, 25 N. J.

Eq. 250, 262; Cutler v. Tuttle, 19 N.

J. Eq. 549, 557.

New York.— McLaughlin v. Web-
ster, 141 N. Y. 76, 85, 35 N. E. Rep.

1081, 1083; Stimson v. Vroman, 99

N. Y. 74, 82, 1 N. E. Rep. 147;

Rider r. Miller, 86 N. Y. 507, 510;

Matter of Burtis, (Surrogate Ct.)

43 Misc. (N. Y.) 437, 89 N. Y. Supp.

441, 456; Boler v. Sorgenfrei, (Supm.

Ct. App. T.) 86 N. Y. Supp. 180;

Werner r. Hearst, 76 N. Y. App. Div.

375, 78 N. Y. Supp. 788, 792; Me-

Guire r. Hartford F. Ins. Co., 7 N.

Y. App. Div. 575, 40 N. Y. Supp.

300; Redfern r. Cornell, 6 N. Y. App.

Div, 436, 39 N. Y. Supp. 656; Mat-

tor of Milyer, 10 Daly (N. Y.) 143,

147.

Pcnn.sylvania. — Tasker's Estate,

2d5 Pa. St. 455, 55 Atl. Rep. 24 ("a
note\Vorthy fact"

)
; Hand v. Clear-
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by doubtful and glimmering lights, gathered from his own imperfect

confessions. If he has suffered by the verdict, it has been his own

folly and gross negligence.'" ^^^ The inference justly to be drawn

against a party thus neglecting to testify is habitually stated by the

courts in strong terms.^^- " Judicial tribunals are established to

field Consol. Coal Co., 143 Pa. St.

408, 22 Atl. Rep. 709; Brown v.

Schock, 77 Pa. St. 471, 478.

Rhode Island.— Angell v. Reynolds,

26 E. I. 160, 58 Atl. Rep. 6i.6.

Tennessee. — Weeks v. McNulty,

101 Tenn. 495, 509, 48 S. W. Rep.

809.

Virginia. — Moore v. Ullman, 80

Va. 307, 310; Union Steamship Co. v.

Nottingham, 17 Gratt. (Va.) 115,

122.

West Virginia.— Burt v. Tim-

mons, 29 W. Va. 441, 2 S. E. Rep.

780, 790.

211 Pope V. Barrett, 1 Mason (U.

S.) 117, 19 Fed. Cas. No. 11,273 (at

p. 1021).

212 " Unless a, story sworn to by

one party is so absurd as to be in

itself entirely incredible, the failure

of the other party, who has an equal

opportunity to know as to its truth,

to embrace an opportunity given to

deny it, amounts almost to an ad-

mission of its truth." Jobes v. Nel-

son, (N. J. 1897) 36 Atl. Rep. 688,

691, per Vice-Chancellor Pitney.

In a case where a witness described

a transaction at which a party was
present and in which he took an im-

portant part, but the party did not

testify in his own behalf, Viee-Chan-

cellor Van Fleet of New Jersey said

there was only one way in which he

could have confirmed the witness

more effectually, " and that was by

deposing to the same facts." Hill

V. Day, 34 N. J. Eq. 150, 153.

FACTS— 36

" The defendant does not oflfer his

own testimony. He prefers the ad-

verse inferences, which he cannot but

perceive may be drawn therefrom, to

any statements he could truly give,

or to any explanations he might make.

He prefers any inferences to giving

his testimony. Why? Because no

inferences can be more adverse than

would be the testimony he would be

obliged, by the truth, to give." Union
Bank v. Stone, 50 Me. 595, 599, per

Appleton, J.

In -a, suit for infringement of a

patented ink, the plaintiff's experts

testified that an analysis showed the

presence in the defendant's ink of

constituents in the plaintiff's com-

bination, and the defendant's neglect

to deny their use left " no doubt

"

that the analysis was substantially

correct. A. B. Dick Co. v. Belke,

etc., Co., 86 Fed. Rep. 149.

" The ordinary rule is that one

who has knowledge peculiarly within

his own control, and refuses to di-

vulge it, cannot complain if the court

puts the most unfavorable construc-

tion upon his silence, and infers that

a disclosure would have shown the

fact to be as claimed by the opposing

party." SociStfi, etc., v. Allen, 90

Fed. Rep. 815, 817, 33 C. C. A. 282,

per Taft, C. J.

In a civil action to abate a liquor

nuisance, the defendant did not con-

tradict direct testimony to his un-

lawful sale of liquor. " With his

property thus in peril, and his build-
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administer justice between litigants, and the first and most important

step to that end is tlie ascertainment of the truth of the controversies

which come before them. It is only when the truth is ascertained that

the law can be properly applied in the just settlement of disputes.

Litigants owe the duty of assisting in every legitimate way in the

ing likely to be closed under the pro-

ceedings, we must believe he would

have spoken the truth, if it would

have been in the interest of its pro-

tection," said the court. " We re-

gard the case, upon the whole, as a

practical confession of the defendant's

guilt." Dickinson v. Bentley, 80

Iowa 482, 45 N. W. Rep. 903, per

Granger, J.

Upon the question of plaintiflE's

contributory negligence when he was
injured by the explosion of a, boiler

which was being tested, a witness

testified that he told the plaintiff and

another to come away. " It is very

certain that the plaintiff heard this

warning," said the court, " for he

did not choose to take the witness

stand and deny it." Ochsenbein v.

Shapley, 85 N. Y. 214, 224, per

Finch, J.

An expert's estimate of the profits

made by an infringer of a patent was

satisfactory evidence where the in-

fringer " saw fit to stand mute."

Adams v. Keystone Mfg. Co., 41 Fed.

Rep. 595, 598

In a seizure case under the reve-

nue laws. Judge Blatchford instructed

the jury that " wherever it is shown

that a party to a suit has in his

possession evidence which he can give

to clear up any doubt, or to resolve

any difficulty, and he does not give

it, the jury have the right to draw

the presumption that the evidence,

if given, would be in corroboration of

that whicVi has alreadjr been given

against him; " and touching the in-

stant case he told them that if they

found any doubt or difficulty in re-

gard to the entry of certain barrels

of spirits which was in the handwrit-

ing of the claimant, " the fact that

he is not called as a witness on the

subject is to be taken as a very strong

circumstance in corroboration of every-

thing that has been shown on the

other side." Quantity Distilled

Spirits, etc., 3 Ben. (U. S.) 70, 20

Fed. Cas. No. 11,494.

In the case of a libel for forfeiture

of the schooner Silver Moon for im-

porting liquors in packages smaller

than allowed by Acts of Congress,

Judge Fox recited the evidence on

behalf of the government and of the

claimant, and proceeded as follows:

" In this state of the cause, the testi-

mony of one of the crew being strongly

sustained by the acts and declarations

of the claimant, as testified to by

four other witnesses, and the claim-

ant, although present in court, and

well advised of the nature and effect

of all this evidence against him, and

of its direct bearing upon his own
conduct in aid of the illegal impor-

tation, not having seen proper to

afford by his own evidence any ex-

planation or contradiction thereto, or

to purge himself, as of old, from the

charge by his own oath, what is the

inference which any one must neces-

sarily draw from his silence, under

such cogent evidence against him of

his personal connection with thja
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elucidation of the truth. When a defendant can, by his own testi-

mony, throw light upon matters at issue, necessary to his defense and

peculiarly within his own knowledge if the facts exist, and fails to go

upon the witness stand, the presumption is raised, and will be givau

transaction? Four witnesses unite in

testifying that at different times,

when liquor was present before them

either for sale or as a gift, he told

them that it came on this trip of the

Silver Moon. He knows whether he

actually did make these statements,

and whether, if made by him, they

were true or false. No one can know

better than himself what the truth

of the matter really is. He has not

denied the statement of a, single one

of these witnesses, but remains in

court with sealed lips, wishing me
to presume that all these witnesses

have stated falsely, because of the

denial by the master and two of his

crew that liquors were imported in

the vessel at this time. I admit that

there can be no doubt but that on

the one side or the other the rankest

perjury has been committed, and if

the cause entirely depended on the

testimony of those who went in the

vessel on the voyage, I should the

rather have inclined to give credit

to the witnesses for the claimant;

but the testimony of the government

witness, who was one of the crew

the entire voyage, is moat direct and

circumstantial and persistent, and is

corroborated so very forcibly by the

other testimony of the acts and dec-

larations of the claimant, that the

fact was thus left in very great doubt

and uncertainty in my mind, caused

to a very great extent by the evidence

as to the acts and declarations of

the claimant. If the claimant's de-

fense is just and right and true, why

should he stand aloof, and in no way
help by his own testimony in dissi-

pating the doubts which hang around
the cause? Why should the claim-

ant require me to believe that the

witnesses for the government have

given false testimony against him,

when he is not willing to so assure

the court by a denial of their state-

ment under the sanction of his oath?

Why this marked, deliberate silence,

if he could conscientiously deny the

truth of these statements? It is not

from any scruples as to taking an
oath, as he has testified as to the

existence of a permit to touch and
trade, and this after the testimony

of the government had all been intro-

duced against him; but he was very

careful not to allow a word of con-

tradiction to escape his lips. What
else can I infer from the course he has

adopted, than that the truth would

not profit his cause, that he recog-

nizes the binding obligation of an

oath, and that in the presence of these

witnesses and of their testimony, as

a witness he could say nothing con-

tradictory; and that without denial

from him, their testimony must be

received and acted upon, whatever

may be the consequences to his de-

fense? I can only understand from

his silence that the witnesses against

him have testified truly, and that if

called upon to testify in relation to

their evidence, he would corroborate

them, instead of contradicting them,

and would thereby destroy all hope or

chance of a defense. I cannot but
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effect to, that the facts do not exist." ^" In a patent infringement

suit, Judge Coxe eaid the evidence of prior invention, as a defense,

was so full and circumstantial that he would have accepted it as con-

clusive, were it not for the fact that the alleged prior inventor failed

to appear as a witness, and no sufficient reason was given for his non-

appearance. No matter from what point of view the question was

approached, said the judge, there was always the suspicion that if he

could have corroborated the other witnesses he would have done so,

and the defense was held not to have been proved.^^*

But if a party, without his own testimony, makes out a prima facie

case which is not rebutted by evidence on the other side, he should not

be defeated by his unexplained failure to testify.''^'

§ 572. Party's Failure to Testify Not Prejudicial in Georgia or

Illinois.— In Georgia and Illinois, it is held that no intendment

regard his conduct, in the presence

of the court, as a fact which ought

to have weight, and influence my
decision, in determining with whom
the truth in this matter is. The

pressure of the government testimony

was so severe against him that I

feel confident lie would have denied

it before me, by his own testimony,

if he could have done so conscien-

tiously; and not having denied it in

any respect, I consider it eqiiivalent

to a positive admission from him that

the witnesses in behalf of the govern-

ment have testified the truth.

" Under such circumstances, the

claimant was called upon by the

strongest considerations, if innocent,

to bring to the support of his defense

the very best evidence that was in

his possession. This evidence existed

in his own breast, and, although

cautioned, he hns neglected to produce

it for the information of the court,

Inining the obvious presumption to

ho iivido against him that the best

evidence would be detrimental to his

defense. As remarked by a learned

writer, ' if the weaker and less satis-

factory evidence is given and relied

on in support of a fact, when it is

apparent to the court that proof of

a more explicit and direct character

is within the power of a party, the

same caution which rejects secondary

evidence will awaken distrust and
suspicion of the weaker and less satis-

factory, and it may well be presumed

that if the more perfect exposition

had been given, it would have laid

open deficiencies and objections which

the more obscure and uncertain testi-

mony was intended to conceal.' 2

Evans, Poth. Obi. 149." The Silver

Moon, Hask. (U. S.) 262, 22 Fed.

Gas. No. 12,856.

218 Bastrop State Bank v. Levy, 106

La. 586, 31 So. Rep. 164, per Blanch-

ard, J.

21'' Simmons v. Standard Oil Co.,

62 Fed. Rep. 928, 930. As to degree

of proof required see ante, § 56.

=15 Hanifen r. Lupton, 95 Fed. Rep.

465, 470.
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should be made against a party because he does not testify for him-

self.'^"

In Georgia Judge Bleckley said :
" We think . . . that it is

feeooming and to be commended in a party not to testify, if he can

avoid it without positive injury to the cause of truth and justice. As

long as he is unheard, there should be no presumption that his silence

is counseled by prudence rather than by modesty. While his case

should not gain by his forbearance to testify, neither should it lose by

it. Public policy forbids that a suitor should feel constrained to

mount the witness stand for no purpose but to let the jury know that

he has something to say in his favor, or to show them that he can

face the terrors of a cross-examination without breaking down. The

encouragement of anything like competition in swearing would be too

sure to breed perjury. Let those testify in their own behalf who
voluntarily present themselves; but let no uncharitable imaginations

light upon those who stay away, merely because they might swear if

they would." '"'

In Illinois Mr. Justice Sheldon said: "We can readily imagine

various motives which might influence a party to forego becoming a

witness in his own behalf, besides the consciousness that the facts

within his knowledge, if disclosed, would make against his own side of

the case and in favor of that of his adversary. We should be unwilling

to adopt a rule which would have the effect to Compel parties in a

^6 In a chancery ease where the verse inference from a party's failure

plaintiff did not testify in support to testify prevails in New Jersey,

of charges made in the bill, Vice- See supra, note 210.

Chancellor Van Fleet of New Jersey In Louisiana " the law authorizing

said: "I should be sorry to believe parties to testify does not compel

it was the duty of any court to de- them to do so or impose any penalty

cide a case against a party because on them for not doing so. When they

he was unable or unwilling to swear 'have proved their case by other com-

it through by his own oath." Lyons petent witnesses, the weight of such

V. Van Riper, 26 N. J. Eq. 337, 344. evidence is not impaired by failure to

" Considering her age and ignorance," supplement it with their own." New
he continued, " if she had attempted Orleans v. Gauthreaux, 32 La. Ann.

to give her recollection of her dealings 1126, 1130. But see Louisiana cases

with the defendant, it is not probable cited supra, § 210.

her evidence would have been entitled 217 Thompson v. Davitte, 59 Ga. 472,

to much consideration or weight." 480. See also Emory v. Smith, 54 Ga.

Later cases indicate, however, that the 273, 274. See some piquant remarks

general rule which authorizes an ad- in Wigmore on Evidence, § 289.
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suit to become witnesses in order to avoid unfavorable legal inferences

against them. It is not desirable to increase the frequency of the

introduction of this species of evidence, and the lamentable exhibitions

of contradictory testimony to which it now every day gives rise ia

our courts of justice." ^^*

§ 573. Party Testifying but Not Contradicting Adverse Testi-

mony.— The presumption stated in the preceding section applies

with equal force against a party who testifies ia his own behalf, but

does not deny material evidence against him which it was in his

power to contradict.^^' A presumption of fact relating to a party's

own conduct— presumption of due care, for instance— can hardly

be indulged in his favor where he testifies as a witness and neglects

to state what the facts were.^^" A plaintiff's omission to testify that

he did not see a train which struck him was " somewhat significant in

view of his clear and precise statement that he did not hear the sound

of bell or whistle, although he looked as well as listened." ^^^

§ 574. Party's Failure to Deny Charge of Fraud.— When con-

duct which is apparently suspicious or dishonorable is tlie subject of

investigation, and the actor has an opportunity to explain it, and an

interest in doing so, yet fails or refuses, it is but reasonable that the

worst construction should be put upon it. The fair inference is that

it is incapable of any explanation consistent with honesty and fair

dealing.''^^ Lord Stowell said he would indulge no tenderness for the

218 Lowe V. Maasey, 62 111. 47. See 221 Seidman v. Long Island E. Co.,

also Moore v. Wright, 90 111. 470, 473; 104 N. Y. App. Dlv. 4, 93 N. Y. Supp.

Princeville v. Hitchcock, 101 111. App. 209.

588, 591. 222 Bryant v. Fink, 75 Iowa 516,

2i» Illinois Mut. F. Ina. Co. v. 520, 39 N. W. Rep. 820, per Reed, J.

Malloy, 50 111. 419, 421 ; Cox t>. Pierce, See also Standifer )'. Baker, (Ky.

22 111. App. 43, 49; Van Wagenen v. 1907) 101 S. W. Rep. 365; Whitney

Hopper, 8 N. J. Eq. 684, 696, a/firmed r. Rose, 43 Mich. 27, 4 N. W. Rep.

8 N. ij. Eq. 707; Jarvis v. Schaefer, 557; Cass County v. Green, 66 Mo.

105 N. Y. 289, 294, 11 N. E. Rep. 634; 498, 512; Henderson r. Henderson, 55

In re De Ctottardi, 114 Fed. Rep. 328, Mo. 534, 559; Montgomery r. Beecher,

348. See also Morrill v. Palmer, 68 (N. J, 1895) 31 Atl. Rep. 451 (excites

Vt. 1, 33 Atl. Rep. 829. "more than surprise" that a party

22i)Mockowik V. Kansas City, etc., does not deny a charge of fraud; per

R. Co., 196 Mo. 550, 94 S. W. Rep. Bird, V. C.) ; New York, etc.. Ferry

256. Co. V. Moore, 102 N. Y. 667, 6 N. E.
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c?iaracter of a party who shows so little regard for it himself as not to

repel an odious charge by every means in his power.^^'

In a trademark case where the plaintiffs evidence tended strongly

to show that the defendants had adopted a colorable alteration of the

plaintifE's trademark with intent to deceive, the court said :
" I

would have thought that if the defendants had an honest explanation

to give, one of them would have gone into the witness box and offered

it. None of them has done so." ^^*

§ 575. Party's Failure to Deny Alleged Oral Admissions.—
Where an apparently credible witness gave important testimony to

words uttered by a plaintiff, and the latter, although present at the

trial and examined in his own behalf, was not interrogated by his

counsel upon that point, the court said : " The natural and irre-

Rep. 293, 296; Multz v. Price, 91 N.

Y. App. Div. 116, 123, 86 N. Y. Supp.

ISO, 486; Bruce v. Kelly, 39 N. Y.

Super. Ct. 27, 38; Ham v. Gilmore,

(Supm. Ct. Spec. T.) 7 Misc. (N. Y.)

596, 28 N. Y. Supp. 126; Green v.

Griswold, 57 N. Y. Super. Ct. 24, 4

N. Y. Supp. 893; Chester v. Dicker-

son, 52 Barb. (N. Y.-) 349, 359; New-

man V. Cordell, 43 Barb. (N. Y.) 454,

461; Dunlap v. Haynes, 4 Heisk.

(Tenn.) 476; XJ. S. Express Co. v.

Jenkins, 73 Wis. 471, 41 N. W. Rep.

957; The Sloop Julia, 1 Gall. (U. S.)

233, 14 Fed. Cas. No. 7,574, where

Mr. Justice Story said :
" The facts

call so loudly upon the claimant for

some reasonable explanation, and so

malignantly taint the transaction

with fraud, that I feel myself bound
to declare that the silence and con-

cealment with which the claimant

wraps himself affords no hope that

a single doubt of innocence ought to

be cherished; " Alexander v. Todd, 1

Bond (U. S.) 175, 1 Fed. Cas. No.

175 (at p. 386); McLean v. Whelan,

1 Has. & War. (P. E. Island) 135, 143.

223 Enchantress, 1 Hag. Adm. 395,

396 ("leaving his character to shift

for itself"). To the same effect, see

McConkey v. Cockey, 69 Md. 286, 292,

14 Atl. Rep. 465, 467; Nelson v. New
York, 131 N. Y. 4, 13, 29 N. E.

Rep. 814. " Can a court of equity

. . say that the assailed trans-

action was fair and honest, when the

actors themselves refuse to declare

that their conduct was free from the

taint of fraud?" Keller v. Gill, 92

Md. 190, 48 Atl. Rep. 69, per Mc-

Sherry, C. J. " He sits by, day by

day, and hears himself denounced for

vile fraud, and he opens not his

mouth in his own defense. . . .

What would a man, conscious of

rectitude, do in defiance of a battery

of sharp cross-examining and tortur-

ing lawyers? There is only one infer-

ence to be drawn from this silence,

and that is fraud." In re Alsberg,

16 Nat. Bankr. Reg. 116, 1 Fed. Cas.

No. 261 (at p. 560), per Bradford,

D. J.

224 Doran v. Hogadore, 11 Ont. L.

Rep. .•?21, 324.
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sistible dnference from this omission is that the plaintiff was con-

scious of the truth of the charge, and was too honest to deny it if he

had been examined eonoerning it." ^-^ So, in a New Jersey case the

court said :
" She was able to speak and explain her admissions and

the circumstances under which they were made, but she neglected to

do so, and, notwithstanding that neglect, urges the court to overcome

those admissions by mere inference. Under the circumstances, I

think I should not do so. Her suspicious silence precludes my ability

to do so with any degree of satisfaction. The situation which, it is

insisted, demands the inference, awakens strong suspicion, bearing

upon which the testimony of [the party] must have material effect,

either in iaducin-g complete conviction or in di'spelling suspicion; but

ss the Case stands that suspicion is not met by frank explanation, but

by a Siispicious silence upon the part of the very person who insists

upon deriving benefit from it, and that silence alone suggests a pos-

sible explanation which precludes the inference." ^^* The same in-

225McCall V. McDowell, Deady (U.

S.) 233, 15 l^ed. Cas. No. 8,673 (at

p. 1239).

22a Per Chatieellor McGill in Welsh

V. Brown, 50 N. J. Eq. 387, 395, 26

Atl. Rep. 568, 571. A party's failure

to deiiy a conversation attributed to

him by opposing witnesses " is to be

take!n 'most stron^y against him."

kjuantity Distilled Spirits, etc., 3 Ben.

(U. S.) 70, 20 Fed. Cas. No. 11,494

(at p. 113), per Blatchford, J., dharg-

ilig a jury. See also Hennlng v. West-

ern Assur. Co., 77 Iowa 319, 42 N.

W. Rep. 308. Such silence " is highly

persuasive evidence that the conversa-

tion testified to by the other witnesses

aetiia;lly took place just as they stated

it." Ferguson v. Rafferty, 128 Pa.

St. 337, 18 Atl. Rep. 484, 487. That

thfe party's failure to deny oral ad-

missions attributed creates a strong

pTfesum'ption that 'he made the admis-

sions, see also The Potomac, 8 Wall,

(tr. S.) 590, S94; York v. Washburn,

118 Fed. Rep. 316, 319; Lalance, etc.,

Mfg. Co. V. National Enameling, etc.,

Co., 108 Fed. Rep. 77, 80; Ritchie v.

MeMullen, 79 Fed. Rep. 522, 554, 25

C. C. A. 50 (faint denial) ; Brush-

Swan Electric Light Co. 'v. Brush

Electric Co., 41 Fed. Rep. 163, 166;

Southwick V. Whipple, 2 Fed. Rep.

770, 773; Matter of Schick, 2 Ben.

(U. S.) 5, 21 Fed. Caa. No. 12,455

(at p. 690); Peterkin v. McFarlane,

9 Ont. App. 429, 467 ; O'Mullin r. Mc-

Donald, 12 Nova Scotia 201, 206;

Walker j>. Cunningham, 12 Nova Scotia

1, 3; Keller r. Jackson, 58 Iowa 629,

12 N. W. Rep. 618; Lacy t'. Wilson,

24 Mich. 479, 481 ; Gibbons v. Potter,

30 N. J. Eq. 204, 208; Davis v. Davis,

7 Daly (N. Y.) 308, 3l0 (failure to

cOntra,dict would be " very conclu-

sive "
) ; Southern Finishing, etc., Co.

V. Ozment, 132 N. Car. «39, 44 S. E.

Rep. 681 ; Jackson v. Blanton, 2 Baxt.

(Tenn.) 63; Tiernan v. Gibney, 24

Wis. 190, 194.

" The effect of such silence is usu-

ally characterized as an unfavorable
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fer^oe arises where a party does not deny facts constituting a tacit

admission,-^' to which a witness for the adverse party testifies.^^'

Where there is testimony to inculpating statements by an agent

which bind the principal^ a party to the suit, and the latter offers no

excuse for not calling the agent to contradict the testimony, a " most

persuasive presumption " arises that the testimony is true.^^"

Testimony to certain statements made by the witness in conversa-

tion is confirmed where the other party to the conversation is called by

the opposite side and, stating what he himself said, does not deny

what was said by the other witness.^'" Argument that an informer's

testimony to oral admissions of a party should not be credited ^^^ was

of no avail where the party himself did not take the stand and deny

the statement; and the court treated the informer's testimony as un-

questionably true.*^^

Where a witness who testifies to a party's admissions is one whom
the court would not be inclined to believe without corroboration, his

testimony is likely to be taken as substantially true if the party does

not contradict him.^^*

When a party contradicts testimony to an oral admission, it will be

unwise for him to omit a denial of the fact alleged to have been

admitted, if he can truthfully deny it.''*

§ 576. Party Testifying but Refusing to Answer Material dues-

ticms. — A party's inexcusable refusal to answer material inquiries

OB cross-iexamination indicates that concealment is more to his interest

than discovery, and justifies strong inferences against him.-"^ A

presumption, and not necessarily as 230 Button v. Steam-Tug Express, 3

an admission of the truthfulness of Cliflf. (U. S.) 462, 8 Fed. Cas. No.

the charge." Bnos v. St. Paul F. & 4,209.

M. Ins. Co., i S. Da;k. 639, 57 N. W. 231 See post, § 1043.

Eep. 919, 925, per Kellam, J. 232 The Sarah B. Harris, Hask. (U.

^27 As to what facts constitute a S.) 52, 21 Fed. Cas. No. 12,344 (at p.

tacit admission, see I Am. and Eng. 443), per Fox, D. J.

Eucyc. of Law (2d ed.) 672. And as 233 The Sarah B. Harris, HaSk. (U.

to the weight of alleged admissions of S.) 62, 21 Fed. Gas. No. 12,344 (a;t

that character, see post, § 1162. p. 443).

228 Moore v. Moore, (Ky. 1907) 101 234 See Smith v. Duncan, 181 MasB.

S. W. Hep. 358. 435, 63 N. E. Rep. 938.

220 Hostetter Co. v. Conron, 111 235 Gale v. Morris, 30 N. J. Eq. 285,

Fed. Rep. 737. 288. See also Harding v. American
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party to a civil suit wherein usury was alleged was examined as a

witness, but refused to answer interrogatories concerning the usury

on the ground that he could not do so without subjecting himself to a

criminal prosecution under the statute. " A witness who fears no dis-

closures will never shelter himself under such a principle, where his

character is involved," said Mr. Justice McLean. " If with truth he

could have denied the charge of usury, he would, by his own oath, have

denied it." ''«

§ 577. Party's Neglect to Call His Counsel.— A party is not to

be prejudiced where he and his counsel observe the rule of profes-

sional ethics almost universally prevailing among lawyers of good

repute, which forbids a lawyer to testify on a trial which he is

conducting in court,^^^ where the facts which he might be expected

to disclose are known to and can be proved by other witnesses. ^^^

Failure of a party to call one of his own solicitors of record was the

subject of adverse comment in a case where other solicitors on both

sides had not been backward in testifying whenever their testimony

was considered at all important.^^'

§ 578. Excuses for Absence of Party or Witnesses.— The failure

of a party to call a witness who would naturally be adverse to him,^*"

07- is manifestly hostile,^*^ does not authorize an unfavorable presump-

tion. Lord Mansfield declared that it was not incumbent upon a

party to call his adversary's son to clear up doubts in the party's

Glucose Co., 182 111. 551, 55 N. E. testifying for his client, see post,

Rep. 577. § 1107.

230 Morgan t». Tipton, 3 McLean (U. 2S8 Sanger v. McDonald, (Ark.

S.) 339, 17 Fed. Cas. No. 9,809 (at p. 1907) 102 S. W. Rep. 690. See also

765). See also Board of Trade v. Freeman v. Fogg, 82 Me. 408, 19 Atl.

Central Stock, etc., 98 111. App. 212, Rep. 907.

225, where Adams, J., said: "Al- 239 Owen v. Presidio Min. Co., 61

though such refusal, if based on the Fed. Rep. 6, 17, 13 U. S. App. 248, 9

ground that the evidence might tend C. C. A. 338.

to criminate the party, could not be s*" People r. McGovern, 105 N. Y.

used against him in a criminal prose- App. Div. 296, 94 N. Y. Siipp. 662.

cution, we are inclined to the view m Coffin v. Ogden, 18 Wall. (U. S.)

that in a civil case the general rule 120, 124; Stonemetz Printers' Ma-

. is applicable." ehinery Co. v. Brown Folding Maoh.

28' As to impropriety of counsel Co., 57 Fed. Rep. 601, 604.
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evidence, as the son would prestimably favor his father.^*^ While a

party may not be expected to call a witness whose interests would

strongly impel him to testify adversely, the absence of his testimony

may yet be fatal to the party's case; because it is obvious that the

strength of a case is not increased by a sufficient excuse for failing

to call a witness whose testimony would be important.^*'

Omission to call a material witness who was aged and broken in

health, where there was other evidence on the point satisfactory in

character, " only calls for close scrutiny of the question," said the

court.^** A party whose mind has become impaired should suffer no

prejudice by his failure to testify.^*^

Failure of a party claiming priority of invention in a patent case

to produce as witnesses the workmen who were in his employ at the

time of the alleged invention should not raise an unfavorable pre-

sumption in " a case where, by publicity, the party might have

deprived himself of the benefit he was seeking as the first inventor." ^^''

No inference should be drawn against a party by reason of the absence

of a witness who has been subpoenaed and against whom an attachment

has been issued to compel his attendance.^*' Evidence is admissible

of a party's fruitless search and inquiry for a witness,^*^ or of the

reasons,^*' such as sickness,^^" which prevent a party himself from

242Blatch V. Archer, Cowp. 63, 65. First Nat. Bank v. Hyland, 53 Hun
"I think it would have been very im- (N. Y.) 108, 6 N. Y. Supp. 87.

proper to have called the son," he 248 McGuire ;;. Broadway, etc., R.

said. Co., (Supra. Ct. Gen. T.) 16 N. Y.

2*3 Ford V. Osborne, 45 Ohio St. 1, Supp. 922. There should be no ad-

12 N. E. Rep. 526. See also The Mary verse inference for nonproduction of

B. Wellington, 25 Fed. Rep. 153, u, witness, where it appears that the

155. party has made all reasonable effort

24'* Herring v. Nelson, 14 Blatohf. to procure his testimony. Pittsburg,

(U. S.) 293, 12 Fed. Cas. No. 6,424 etc., R. Co. v. Robson, 204 111. 254, 68

(at p. 53). N. E. Rep. 468.

245 Cramer v. Burlington, 49 Iowa 249 As to excuses for absence of a

213. See also Lyons v. Van Riper, party or witness, see Brown v. Barse,

26 N. J. mi. 337, 344 (party aged and 10 N. Y. App. Div. 444, 42 N. Y.

ignorant). Supp. 306; Ford v. Phillips, 21 Quebec

2*8 New England Screw Co. J). Sloan, Super. Ct. 1, 14 (absent witnesses

1 MoArthur Pat. Cas. 210, 18 Fed. were actors, " scattered over the con-

Cas. No. 10,158. tinent," . and the party produced

247 Manhattan L. Ins, Co. v. Alex- abundance of other testimony)

.

ander, 89 Hun (N. Y.) 449, 35 N. Y. 2r,o Hall v. Austin, 73 Minn. 134,

Supp. 325.' See also Hornellsville 75 N. W. Rep. 1121.
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appearing and testifying. In a Canadian case, the only reason oflered

for the noaiprodiietion of am impoTtant "witness was his abseoce on a

fishing expedition. Bnt the court said his evidence might have been

taken d/R bene esse, and that no effort to procure liis testimony seemed

to have been made. -'^

§ 579. Evidence Strengtheaed 'by Nomproduction of Opposing

-Evidemc*. — ^' Weak evidence becomes strong by the negileet ©f the

party against whom it is pmt in, in not showimg by means witMm
the easy control 'Of that party that the eonclnsion draTra from siach

evidence is untrue." ^^^ Thus, slight eoTroboration of a prostitute's

testimony '^^ to admlibery in a divoTce suit will be sufficient to support

a finding if the defendant does not take the stand in his own behalf.^°*

Testimony of a witness confessedly guilty of an -outrageous fraud

might be strongly corroborated by a paTty's neglect to contradict

him.^^'' Even if a party's testimony is improbajble, the failure of the

opposite party to contradict it, although it was entirely within his

power to do so if it were false, fully entitles it to belief.^''*

The capacity of a flume being a litigated question, the court said

:

" Where a certain state of facts has been testified to 'On behalf of the

261 Reg. V. The Ship Shelby, 5 Can. fit to do so. Burriss v. Pere Mar-

Exoh. 1, 7. quette E. Co., 9 Ont. L. Rep. 259, 262.

2=2 Pittsburgh, etc., R. Co. v. Cal- The California Code Civ. Pro., § 2061,

laghan, 50 111. App. 676, 681. See also flubddv. 7, provides that the juTy are

Byrne !'. Brooklyn City, etc., R. Co., to be instructed by the court, on all

(Brooklyn City Ct. Gen. T. ) 6 Misc. proper occasions, " tliat if weaker and

(N. Y.) 260, 26 N. Y. Supp. 760, and less satisfactory evidence is offered

ante, § 124. "Although an ultimate when ii appears that stronger and

fact may rest only upon slight evi- more satisfactory was within the

dence offered by the party having the power of the pa-rty, the evidence

burden of proof, yet, if the opposite offered should be viewed with dis-

party has it in his power readily to trust." See also supra, end of section

show the truth, but omits to do so, 546.

why may not the jury treat the point 2153 As to credibility of prostitutes,

as not within the range of the dis- -see post, § 1032.

pute?" Griffiths v. State, 16,3 Ind. 254 McCarthy v. McCarthy, 143 N.

555, 72 N. E. Rep. 563, per Gillett, J. Y. 235, 38 N. E. Rep. 288.

"A modicum of evidence " may suffice 255 gee Atwood t'. Tmpson, 20 N. J.

to establish a "fact, where the opposite Eq. 150, 156.

party has it i-n his power to settle the ^-'^ Nutting r. El. R. Co., 21 N. Y.

question instantly, but does not see App. Div. 72, 47 N. Y. Supp. 327.
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ooiaplaimant, aad the respondents are given a fair opportunity and
afforded every facility, aad requested,, to visit the spot and ascertain

the truth or falsity of such testimony, and they decline to go, and

offer no excuse for their failure so to do, they ought to be estopped

from denying the truth of the testimony. Everything is clear that

can be made clear, and the court has the right to assume that

respondents would have shown the testimony to be false by actual

measurements*^' made by a reliable witness, if it could have been

done." "»

In a case in the New York Court of Appeals, a passenger, injured

by the negligent management of a railroad train, had obtained a

joint judgment in the trial court against two companies, on the

ground that they were jointly interested in the passenger traffic.

His evidence of the defendants' community of interest was concededly

"not very satisfactory." But the defendants gave no evidence, and

it was admitted that their relations to each other were defined by

written contracts; and upon notice to do so they refused to produce

those contracts. " The defendants knowing the truth and omitting

to speak, every inference warranted by the evidence should be indulged

against them," said the court. " There was some evidence of a joint

contraat by the defendants, and the judgment should be affirmed." ^^°

§ 580. Testimony to Sending Letters Strengthened by Nondenial

of Beoeipt. — In a New York case, a witness testified that he wrote

and sent certain letters to a party to the suit. The latter was examined

as a witness, but did not deny receipt of the letters; nor was there

any other evidence that the letters were not received. The court held

that under those circumstances the witness was to be understood as

meaning that the letters were mailed in the usual manner; that it

would be extremely critical to deny to the form of expression used

by the witness its usual and ordinary form,^'" because it might have

been more precise and explicit, in a case where the party made no

267 To the point that measurements measurements, The Red Jacket, 110

ate superior to estimates, see ante, Fed. Rep. 224, 226.

§§ 414, 415. 2^8 Wylde v. Northern R. Co., 53

2S8 Union Mill, etc., Co. J. Dang- N. Y. 156.

berg, 81 Fed. Rep. 73, 111, per Hawley, 200 As to construction of testimony,

D. J. See also, as to failure to make see post, chap. XXVIII.
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inquiry of the witness as to the mode,^°^ and did not in his own
testimony or otherwise challenge the manner of transmission; and

that the jury were authorized to believe that the letters were duly

received.^"^ In another case the question was whether notice of loss

on a fire insurance policy had been sent to the company's main ofBce,

as the policy required, or to an adjuster in another city. A local

agent testified that he wrote a letter notifying the company of the

loss; that he did not remember stamping, directing, or posting the

letter, but thought he did so in view of his general habit; that all

his business connections were with the main office, and that he had

never had any business with the adjuster. The defendant produced

a witness who declared that he had seen the letter in the hands of

the adjuster, and that it was addressed to the latter. But inasmuch

as the defendant did not produce the letter, which would have settled

the question, the court said the inference was necessarily drawn by

the jury that the letter was not addressed to the adjuster, but to the

company at its main office.^^^

§ 581. Party Withholding the Better Evidence.— In a case of

seizure of imported goods on the ground that false invoices thereof

were made in violation of a United States revenue act, the prosecution

having established probable cause, the claimant, instead of furnishing

evidence of the prices actually paid by him to the houses abroad from

which the goods were purchased, as he might have done, either by ex-

ecuting a commission to take their testimony or by persons concerned

in making the purchases, or by the production of the books of account

that had been called for, as the call afforded him an opportunity to

put them in evidence, placed the defense altogether upon the judg-

ment and opinions of merchants and other persons acquainted with

this description of goods, as to the value and cost of the article in

the home market, tending thereby to confirm and support the correct-

ness of the valuations as fixed in the invoices. His neglect to produce

the best evidence in his possession or control was held to create an

201 Inference from failure to cross- Y. App. Div. 389, 48 N. Y. Supp. 196.

examine a witness, see post, § 1275. As to presumption of receipt of letters

202 Oregon Steamship Co. v. Otis, duly posted, see SMpra, § ."iSl.

100 N. Y. 446, 3 N. E. Rep. 485. Fol- 263 Ectou v. Continental Ins. Co.,

lowed in Williamson v. Seely, 22 N. 32 Mo. App. 53.
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obvious presumption against him that it would not be favorable to his

defense. " One of the geaeial rules of evidence, of universal applica-

tion," said the court, " is that the best evidence of disputed facts

must be produced of which the nature of the case will admit. This

rule, speaking technically, applies only to the distinction between

primary and secondary evidence; but the reason assigned for the

application of the rule in a technical sense is equally applicable, and

is frequently applied, to the distinction between the higher and in-

ferior degree of proof, speaking in a more general and enlarged sense

of the terms, when tendered as evidence of a fact. The meaning of the

rule is not that courts require the strongest possible assurance of the

matters in question, but that no evidence shall be admitted which,

from the nature of the ease, supposes still greater evidence behind in

the party's possession or power; because the absence of the primary

evidence raises a presumption that, if produced, it would give a

complexion to the case at least unfavorable, if not directly adverse,

to the interest of the party. . . . For a like reason, even in cases

where the higher and inferior testimony cannot be resolved into

primary and secondary evidence, technically, so as to compel the

production of the higher, and the inferior is therefore admissible

and competent without first accounting for the other, the same

presumption exists in full force and effect against the party with-

holding the better evidence, especially when it appears, or has been

shown, to be in his possession or power; and must and should, in all

cases, exercise no inconsiderable influence in assigning to the inferior

proof the degree of credit to which it is rightfully entitled." '^*

284 Clifton V. U. S., 4 How. (U. S.) evidence of the fact if it exists. Otter-

242, 247, per Mr. Justice Nelson, bourg's Case, 5 Ct. CI. 430, 439, per

Lord Stowell commented unfavorably Peck, J. On a sailor's libel for wages

upon a party's production of " releas- against a, vessel, he justified his de-

ing witnesses," instead of witnesses sertion by testimony that the food

entitled to full credit whom he could was insufficient in quantity and unfit

have produced. The L'Etoile, 2 Dods. to eat. The captain denied this, but

112. A person who rests his case on the cook, who knew all about the

the argument that certain circum- quantity and quality of the food

stances which he adduces afford a pre- served, and was still in the ship and

sumption of the existence of a, dis- under the captain's control, was not

piited fact, is not entitled to any at- called to corroborate him. The court

tention whatever, where he is in a decided in favor of the libelant. The

condition to give direct and positive Mary A. Troop, 90 Fed, Eep, 307, per
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In a case where a complainant contended that an absolute deed

was a mortgage, according to an alleged parol understanding con-

temporaneous with the execution of the instrument/^^ the court said

:

" To persons present when the deed was made, and who became

subscribing witnesses, we would most reasonably look for an intelli-

gent and truthful account of what occurred at the time of its execu-

tion. When there are such persons in existence, and they are not

produced to prove what transpired when it was made, the fair

Hanford, D. J. In Merrill v. Grinnell,

30 N. Y. 594, the defendants, owners

of a ship, were sued by a passenger

for the losa of hia baggage. They con-

tended that the plaintiff did not sail

on the ship and that his entire story

was false, and produced what they

claimed to be a correct list of the pas-

sengers upon that voyage, which was

to a certain extent verified by the

master, as a witness, and which did

not contain the plaintiff's name, or

any that might be mistaken for it.

But their neglect to procure and pro-

duce the authenticated list of passen-

gers, sworn to by the master, accord-

ing to law, and on file in the office of

the collector of the port, weighed

heavily against them.

For other cases where the weaker

evidence was treated with distrust, see

ante, § 480, and Taraboehia v. Ameri-

can Sugar Refining Co., 135 Fed. Rep.

424, 426; Fay v. Mason, 120 Fed. Rep.

506, 509; The Persian Monarch, 49

Fed. Rep. 669, 671; Cafiero v. Welsh,

8 Phila. (Pa.) 130, 4 Fed. Cas. No.

2,286 (at p. 995) ; The Bark Carlotta,

9 Ben. (U. S.) 1, 5 Fed. Cas. No.

2,413o; U. S. v. The Barque Anna,

Taney (U. S.) 649, 24 Fed. Cas. No.

14,458 (at p. 827), where the govern-

ment attempted to prove the contents

of certain boxes and chests in its

possession by testimony consisting of

remote and doubtful inferences, in-

stead of opening them and proving

their contents positively, directly, and

plainly; Jones v. U. S., 35 Ct. CI. 36,

40, testimony by affidavit instead of

giving opposite party opportunity to

cross-examine; Doe v. Corey, 29 N.

Bruns. 287, 290; Congregational

Church V. Morris, 8 Ala. 182, 191;

Watson V. Munro, 6 Grant Ch. (U.

C. ) 385, where a party attempted to

prove the value of improvements on

premises in his own possession hj the

estimates of witnesses ill qualified to

express opinions in such a, matter,

instead of setting the question at rest

by procuring a survey to be made
by competent persons; Brocking v.

Straat, 17 Mo. App. 296, 304; Werner

V. Hearst, 76 N. Y. App. Div. 375, 78

N. Y. Supp. 788, 792, per Goodrich,

P. J.; Ludwig r. Metropolitan St. R.

Co., 71 N. Y. App. Div. 210, 75 N. Y.

Supp. 667, 670; Rothschild r. Central

R. Co., 163 Pa. St. 49, 29 Atl. Rep.

702, mere estimate of the width of a

short space without measuring it, on

which point see post, § 414; Belle-

fonte First Nat. Bank r. McManigle,

69 Pa. St. 156, 160; Hunter v. Glenn,

1 Bailey L. (S, Car.) 542, per John-

son, J.

sor. As to degree of proof required

in order to establish such a contention,

see ante, § 44,
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presumption is that their testimony would militate against him whose

case they could sustain or destroy. This failure alone, in the eye

of the law, casts a shade of suspicion over the cause of the com-

plainant, and will induce the court to regard with more jealousy and

examine with stricter scrutiny the less convincing proof on which he

relies. To this deed there are two subscribing witnesses, and no

reason is given why their testimony was not produced at the

hearing." "»

In trespass quare clausum fregit, the plaintiff produced a grant in

evidence which specified certain bounds and courses. The next step

on his part should probably have been to give evidence of the bounds

designated in that grant, and, if those could not be found, to have

run lines according to the grant; but instead of that he depended on

another old line, connected with another grant, with the result that

the bounds still remained as uncertain as ever. In denying a new

trial after verdict against him, the court said :
" He had the means

of producing evidence to show the true line of boundary, but he

' rather depended on the uncertainty. I think the jury came to a

more correct decision than I did at the trial, and I am not dissatisfied

with the verdict." ^"^

Where the plaintiff complained that grist had been turned from

his mill in consequence of the defendant's detention of the water,

the court observed that, while the testimony of the plaintiff's em-

ployees was the best that could be offered regarding such facts as the

depth of the water on particular occasions, the best evidence on

266 Bryan v. Cowart, 21 Ala. 92, 26T Bates v. Lyon, 2 N. Bruns. 122,

104, per Ligon, J. It was regarded 124, per Parker, J. A plaintiff in

aa a suspicious circumstance that a trespass quare clausum fregit claimed

party suing to have a. written instru- by possession for twenty years, and

ment reformed on the ground of mis- supported his claim only by the testi-

take did not call the subscribing wit- mony of witnesses who deposed from

ness, who " must be presumed to know uncertain memory. The defendant in-

more of the transaction than any troduced evidence to the contrary, and

other,'" but, without assigning any after verdict for the plaintiff a new

reason for the omission, thought trial was granted, because the plain-

proper to rest his case upon the testi- tiff, " who must know exactly when

mony of strangers, neither of whom and how he got possession," said the

was present at the execution of the court, was not examined on the point,

writing. Stone v. Ramsey, 4 T. B. Shepherd v. Shepherd, 13 N. Bruns.

Mon. (TCy.) 238. 382, 385, per Ritchie, C. J.

FACTS— 37
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the exact issue would be that of persons who had been in the habit

of grinding their corn with him, and who could state that, the water

being now less regularly supplied, they were longer detained, or had

ceased going to his mill; and although it was claimed that persons

in the vicinity of the mill had combined against the plaintiff in favor

of the defendant, " there must be many persons near the plaintiff's

mills," said the court, "whose convenience and interest would lead

them to support his right rather than the defendant's wrong, and the

want of their testimony must, in considering the question, weigh

against him." ^°*

In a case arising out of a collision between vessels at night, there

was a conflict of evidence as to the identity of the respondent vessel.

But it appeared that one of the seamen on the libelant at the time

of the collision ascertained the name of the colliding boat by inspec-

tion a very short time after the collision, and the libelant's failure

to call him as a witness was treated as absolutely decisive against the

libelant's cohtention.^^'

It was thought to -be " somewhat singular " that a party should seek

to prove a fact by an alleged oral admission of a deceased person, the

most unsatisfactory kiod of evidence,^'" instead of producing thei

testimony of living and accessible witnesses who knew whether it Was

a fact or not.^'^

In a suit to recover damages for cutting and taking timber from

government lands, the government's witnesses estimated the amount

of timber cut by measurement of the stumps and tops of trees found

years after the trespass was committed, and there was an inherent

element of uncertainty in their calculations. It was presumed that

the defendants had in their possession much better evidence of the

amount of the injury inflicted, but did not produce it, and the jury

were properly instructed that the law would make every reasonable

intendment in favor of the government."^

The duty to produce the better testimony rests with special force

on the party who has the burden of proof, most generally on the

288 Howatt V. Laird, 1 Has. & War. 27o See post, §§ 877, 1150.

(P. E. Island) 21, 24, per Peters, 27 1 Wilbur v. Jones, 21 N. Bruna.

M. R. 4, 8, per Allen, C. J.

280 The Fred. M. Lawrence, 15 Fed. 272 gauntry v. V. S., 117 Fed. Rep.

Rep. 635, 132, 135, 55 C. C, A. 148.
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plaintifE. The defendant may, and frequeiltly does, ifest his deffehse

on what he considers the weakness of his adversary's testimony, as he

interprets it, or on the exculpatory features it presents.^^^

§ 582. Nonproduction of DocTimentary Evidence in General. —
•' Naked statements must be entitled to little weight when the parties

hold better evidence behind the scenes," said Mr. Justice S'tory.^^*

" Evidence is always to be taken most strongly against the persons

who keep back a document," said Sir John Eomilly.^^^ A party's

failure to produce a document in his possession " is a silent admission "

that the testimony to its contents by a witness for the opposite party is

true.^'° A party's evidence is " of necessity subject to a rigid

scrutiny " when he possesses, but does not produce, documentary evi-

dence which would be far more satisfactory.^" Where a party relies

upon parol evidence of a fact, instead of producing written evidence

thereof in his possession, it ought to require much less evidence to

defeat him than if he had no wi-itten evidence which he could have

produced.^'' A weak case may be strongly corroborated by the

opposite party's failure to produce or account for documents that

would remove all doubt.^'°

273 Carter v. Chambers, 79 Ala. 223, s^me trade as the libelant, to prove

231. the vklue of the services of libelant's

274 The Ship Francis, 1 Gall. (U. vessel during the period required for

S.) 618, 9 Fed. Cas. No. 5,035 (at p. making repairs, instead of producing

675), nonproduetion of documentary his books which would show what the

evidence. A party's nonproduetion of vessel had actually been earning.

a document which courts almost in- 2'8 Bindley v. Martin, 28 W. Va.

variably expect will be produced 773, 789. See also Abrahams v. Koch,
" unavoidably throws a suspicion over ( Supm. Ct. App. T. ) 88 N. Y. Supp.

the cause," said Mr. Justice Story in I48.

ci prize case. The London Racket, 1 279 Union Bank v. Elliott, 14 Malrii-

Mason (U. S.) 14, 15 Fed. Cas. No. toba 187, 195. For other cases where

8,474. an adverse presumption, usually a

2'5 Atty.-Gen. v. Queen's Free strong one, was indulged against a

Chapel, 24 Beav. 679, 706. party oh account of his nonproductiolii'

278 Wood V. Hubbell, 10 N. Y. 479, of documents, see the following:

486, per Willard, J. United States.— Parmelee v. Simp-

2"The Fanny Tuthill, 17 Fed. Rep. son, 5 Wall. (U. S.) 81, 85; West

87, 90, where the libelant in a col- Pub. Co. v. Lawyers' Co-operative

lision ease relied upon the estimates Pub. Co., 79 Fed. Rep. 756, 766, 51

of experts and others engaged in the U. S. App. 216, 25 C. C. A, 648; Bohl
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The superiority of written evidence, compared witli oral, is so

pronounced, obvious, and well known,'*''" that in most cases the delib-

V. Carson, 63 Fed. Eep. 26, 31, 22 U.

S. App. 493, II C. C. A. 16; /» re

Abbott, Hask. (U. S.) 250, I Fed.

Gas. No. 10; The Boston, I Sumn.

(U. S.) 328, 3 Fed. Gas. No. 1,673

(at p. 941) ; U. S. v. Limantour, 26

Fed. Cas. No. 15,601 (at p. 960).

See also Harding v. Giddinga, 73 Fed.

Eep. 335, 340, 34 U. S. App. 642, 19

C. C. A. 508; U. S. V. Three Thou-

sand Eight Hundred and Eighty

Boxes, etc., 12 Fed. Rep. 402, 411.

England.— James v. Biou, 2 Sim.

& St. 600.

Canada. — Baker v. Wilson, 6 Grant

Ch. (U. C.) 603, 605; Dickson v.

MoPherson, 3 Grant Ch. (U. C.) 185,

191; In re Hill, 7-Ont. App. 094, 697;

Fairbanks v. Kuhn, 14 Nova Scotia

147, 154; Nova Scotia Bank v. Dun-

can, 32 N. Bruns. 310, 321; Betts v.

Venning, 14 N. Bruns. 267, 269; In re

Pine, 12 Nova Scotia 307, 311; Reg.

V. Gold Watches, Young (Nova

Scotia) 179, 183. See also Byram v.

Violette, 32 N. Bruns. 68, 75.

California.— Leese v. Clark, 29 Cal.

664, 669.

Illinois.— Adams v. Robertson, 37

111. 45, 65 (party alleging mistake in

written agreement did not produce

memorandum in its possession from

which the agreement was drawn).

Iowa.— Wallace v. Berger, 14 Iowa

183, 186 (production of defendant's

books not demanded, but their non-

production in his own behalf was
" certainly a very strong circumstance

against him," per Wright, J.).

Kentucky. — Kennedy P. Conn, 3 B.

Mon. (Ky.) 321, 323.

Louisiana. — Hannay v. New Or-

leans Cotton Exch., 112 La. 998, 1007,

36 So. Eep. 831, 834; Bush v. Guion,

6 La. Ann. 797; Bach v. Coruen, 5

La. Ann. 109; Cockerell v. Smith, 1

La. Ann. 1.

Michigan.— Paige v. Stephens, 23

Mich. 357, 363.

Minnesota.— Schwartz v. Germania
L. Ins. Co., 21 Minn. 215, 223.

Missouri.— Ecton v. Continental

Ins. Co., 32 Mo. App. 53, 61.

New Jersey.— Union Squa,re Nat.

Bank v. Simmons, (N. J. 1899) 42

Atl. Rep. 489, 494; Mott v. Mott, 49

N. J. Eq. 192, 22 Atl. Rep. 997 ; Eckel

V. Eckel, 49 N. J. Eq. 587, 27 Atl.

Rep. 433; Flemming v. Lawless, (N.

J. 1897) 36 Atl. Rep. 502, 508; Sayre

V. Coyne, (N. J. 1895) 33 Atl. Rep,

300, 303 ; Bower v. Hadden Blue Stone

Co., 30 N. J. Eq. 171, 175. See also

Coleman v. Howell, (N. J. 1888) 16

Atl. Rep. 202; Berry v. Berry, 17

N. J. L. 440, 442 (party producinf;

parol testimony to his payment of

money, although he took a receipt

which he withheld).

New York.— Werr v. Kohles, 86

N. Y. App. Div. 122, 83 N. Y. Supp.

128; Newcombe v. Hyman, (Supm.

Ct. App. T.) 16 Misc. (N. Y.) 25, 37

N. Y. Supp. 649; In re Totten, (Supm.

Ct. Gen. T.) 3 N. Y. Supp. 153;

Schenck v. Wilson, 2 Hilt. (N. Y.)

92.

Pennsylvania.— Dickey v. M'Cul-

lough, 2 W. & S. (Pa.) 88; Seibert's

Estate, 17 W. N, C. (Pa.) 271, 272.

Tennessee. — Wilson v. Anderson.

(Tenn. Ch. 1896) 37 S. W. Rep,

1101.

Virfjinia. — See Com. v. Garth, 3

Call. (Va.) 6.

280 See ante, § 11 e* seq.
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erate and inexcusable withholding of the written evidence, and eSort

to secure favoiable consideration of oral testimony in the place of it,

is an affront to the intelligence of the court; and in many instances

where this has occurred, if the attempt had been made by a layman

the judges would probably have rebuked his impudence in unbolted

language.

But a credible and satisfactory explanation of the nonproduction

of documents prevents an adverse presumption. ^^^ Moreover, the pre-

sumption against a party who fails to produce written evidence, when

he can do so, is not substantive proof, and cannot supersede the

necessity of other evidence on behalf of the party for whose benefit

the presumption is to be made.^'^

§ 583. Nonproduction of Documentary Evidence on Demand. —
" The presumption is always, and inevitably against a litigant who

fails to furnish evidence within his reach, and it is the stronger

when the documents, writings, etc., would be conclusive in estab-

lishing his case. It is a legal inference that the writings would

prejudice him whenever he fails to produce them, and when, too, his

adversary had challenged the production of them as a decisive test

of their respective pretensions." ^^'

281 Roberta v. Francis, 123 Wis. 78, fairness, and also as a measure of

100 N. W. Rep. 1076. self-protection against those unfavor-

282 Bindley v. Martin, 28 W. Va. able presumptions which arise from

773, 790. the nonproduction of evidence in such
283 Crescent City Ice Co. v. Ermann, cases. The doctrine is elementary,

36 La. Ann. 841, per Manning, J. and citations are unnecessary." Wis-

"The inference is very pointed that wall v. Ayres, 51 Mich. 324, 332, 16

the old books of [the defendants] N. W. Rep. 667, per Graves, C. J.

would shed considerable light upon See also the following cases where non-

the matter in dispute. The defend- production of documentary evidence

ants were requested to produce them, on demand supported an adverse in-

and did not. They now criticise the ference: Telephone Cases, 126 U. S.

nature of the request, and the occa- 1, 564, 8 U. S. Sup. Ct. Rep. 773;

sion of it, and seek to excuse or palli- Sharon v. Hill, 26 Fed. Rep. 337, 341

;

ate the omission as though the result Benjamin v. Ellinger, 80 Ky. 472, 479;

was only a possible loss of evidence Wylde v. Northern R. Co., 53 N. Y.

to complainants. But this is not a 156, 164; Howell v. Crosby, 89 Hun
correct view. The very position of the (N. Y.) 355, 35 N. Y. Supp. 328;

defendants prescribed the production Johnson v. Wetmore, 12 Barb. (N. Y.

)

of the books as an act of candor and 433, 438; Larue v. Rowland, 7 Barb.
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In the Telephone Cases in the United States Supreme Court the ap-

plication which it was claimed that Drawbangh made for a patent, and

the specification of his invention which was then written out, were

purposely and designedly kept out of the case, although their produc-

tion was demanded. They were written before the suit was begun,

and the court found it impossible to believe that they would have

been withheld, at least upon the call of the opposite party, if they

were in all respects consistent with the subsequent development of the

case.^^*

In an action against a railroad company for negligent operation of

its trains, whereby an employee was killed in a collision, " the conclu-

sion is irresistible," said the court, " that the company's refusal to

produce the train-order book and train sheet, which were in its

possession, was because they would have conclusively convicted it of

the alleged act of negligence." -^^

In a collision case a steamer's refusal, on demand, to produce her

log, which probably contained important entries, "will admit only

one construction," said the court, " and that is that if the log had

been produced it would not have aided the steamer's case." ^*°

The plaintiff suing on a bill of exchange proved that notice of

dishonor was deposited in the defendant's letter box at his office.

Notice was given to produce that letter, but it was not produced.

This evidence would not have been sufficient to take the case to the

jury. But it was also proved that the defendant, in conversation

with the plaintiff's attorney, had placed his defense on a different

(N. Y.) 107, 112; Whitney !'. Sterling, tions, and result in interference and

14 Johns. (N. Y.) 215; Eenvis i'. additional litigation, besides unneees-

Orenshaw, 105 N. Car. 36fl, 376, 10 sarily prolonging the taking of testl-

S. E. Rep. 907. See also Davie r. mony here and increasing the ex-

Jones, 68 Me. 393; Darby r. Roberts, penses,'' was unsatisfactory.

3 Tex. Civ. App. 427, 22 S. W. Rep. sss Missouri, etc., R. Co. v. Elliott,

529. 102 Fed. Rep. 96, 103, 42 C. C. A.

284 Telephone Cases, 126 U. S. 1, 188, per Caldwell, C. J.

564, S V. S. Sup. Ct. Rep. 778, the 2so Bunge r. The Steamship Utopia,

court also holding that the excuse 1 Fed. Rep. S92, 90S, per Choate, D. J.

given by counsel that the papers were See also The Ste.nmsliip Westphalia,

"in the secret archives of the Patent 4 Ben. (U. S.) 404. 29 Fed. Cas. No.

Odioe," and "if produced and pub- 17,460 (at p. 829), nonproduotion of

lished in this cause would possibly xi^^sel's loc;. which would have shown

invite the filing of contesting applioa- the rate of speed.
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ground from that of omission to give notice. ^^' A verdict for the

plaintiff was sustaiped, the court remarking that " the notice to

produce, not complied with, must have some effect." '^^

The inference from refusal to produce documentary evidence is

permissible, even where the statute provides a means for securing its

production.^^'

But no adverse inference arises from the nonproduction of mfih

documents as a party has no right to give in evidence without the

consent of the adverse party.^^"

§ 584. Nonproduction of Documents Aids Secondary Evidence.—
Where the contents of documents shown to be in the possession of the

adverse party are in dispute, but no evidence is given of their con-

tents, the refusal to produce them is not to be regarded as prima facie

evidence that, if produced, they would prove what the party calling

them alleges they contain. Before any presumption can be made

against the party on the ground of his refusal to produce the docu-

ments, some general evidence of their contents, as applicable to the

case, must be given.^""- Ordinarily, parol proof of the contents of

documents is extremely unsatisfactory because of the well-known falli-

bility of memory on that subject.^"^ But where, after notice and

refusal to produce documents, it is shown or admitted that they are

under the control of the party, and secondary evidence is given, and

such evidence is imperfect, vague, and uncertain, every intendment

and presumption is to be made against the party who might remove

all doubt by producing the higher evidence.^''

287 As to implied admissions, see v. Troy Lumber Co., 138 111. 533, 23

post, § 1163. N. E. Rep. 932.

288Curlewis v. Corfield, 1 Q. B. 814, 292 Marnier v. Saunders, 10 111. 113,

817, 41 E. C. L. 790, 791. 122. See also numerous cases cited,

280Lockwood V. Rose, 125 Ind. 588, post, § 891 et seq.

594, 25 N. E. Rep. 710. 293 Hanson v. Eustace, 2 How. (U.

2w>Merwin v. Ward, 15 Conn. 377; S.) 653, 708 [citing Life, etc., Ins.

Cartier v. Troy Lumber Co., 138 111. Co. v. Mechanic F. Ins. Co., 7 Wend.

633, 28 N. E. Rep. 932. (N. Y.) 33]; Lumley v. Wagner, 1

201 Cross V. Bell, 34 N. H. 82, 88. DeG. M. & G. 604; Marnier v. Saund-

The refusal to produce books or papers ers, 10 III. 113, 123; MeGuiness v.

upon notice is not an independent School Dist. No. 10, 39 Minn. 499, 41

element from which anything can be N. W. Rep. 103; Cross v. Bell, 34 N.

inferred as to the point which is H. 82, 88; Eastman v. Amoskeag
Bought to be proved by them. Cartier Mfg. Co., 44 N. H. 143; Jackson v.
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§ 585. Suspicious Explanation of Nonproduction of Documents.

— A party's testimony that he has lost or destroyed account books

or documents which the court thinks a person of ordinary prudence

would have preserved with care is likely to make a bad impression

upon the court, if there is ground to suspect that they contained

evidence unfavorable to him.^"* This was the case where a party

told an utterly improbable story ^'° of a fire in his oflBce which con-

veniently consumed all the documents that would have been ma-

terial in the case, including a large ledger, and spared everythiug else,

leaving no mark of fire or even a stain of smoke upon documents

having no relation to the suit.^'° And a party's disingenuous devices

in the case, or evasions and lack of frankness in other parts of his

testimony, may forbid reliance upon his oath to the loss of docu-

m.ents.''"' Speaking of an interested party's assertion of diligent but

unsuccessful search for a document of vital importance to the opposite

party, the court said :
" The experience of every person must satisfy

him how deceptive and unsatisfactory such proof must necessarily be,

for we all Imow that perhaps another search by a willing or anxious

person might bring it to light." ^"^

M'Vey, 18 Johns. (N. Y.) 330, 334;

Barber v. Lyon, 22 Barb. (N. Y.) 622;

Schreyer v. Turner Flouring Mills Co.,

29 Oregon 1, 11, 43 Pac. Rep. 719;

Church V. Church, 25 Pa. St. 278.

See also Perkins v. Hitchcock, 49 Me.

468, 477. Testimony to the general

contents of a written agreement in the

hands of the opposite party was

treated as conclusive \yhere the party

did not produce the writing. Mc-

Kenzie v. The Oglethorpe, 16 Fed.

Cas. No. 8,857 (at p. 205).

20* Atty.-Gen. v. Queen's Free

Chapel, 24 Beav. 679, 707; Moore v.

Crawford, 130 U. S. 122, 136, 9 U. S.

Sup. Ct. Rep. 447; Williamson v.

Monroe, 101 Fed. Rep. 322, 327; In re

Hill, 7 Ont. App. 694, 697 ; In re Pine,

12 Nova Scotia 307, 311; Marston,

Petitioner, 79 Me. 25, 8 Atl. Rep. 87,

91; Dundas' Estate, 213 Pa. St. 628,

63 Atl. Rep. 45, 49; Lancey v. Brake,

10 Ont. 428, 441. See also Golden v.

Knapp, 28 N. J. Eq. 605, 608.

205 As to proof of improbabilities,

see ante, § 139.

206 Melntire v. Pryor, 173 U. S. 38,

49, 19 U. S. Sup. Ct. Rep. 352.

207 Lippincott v. Snowden, 48 N. J.

Eq. 257, 22 Atl. Rep. 194, per Chan-

cellor McGill. See also In re Wilson,

116 Fed. Rep. 419, 423. In The

Steamship Pereire, 8 Ben. (U. S.) 301,

19 Fed. Cas. No. 10,979 (at p. 226),

the court remarked that the alleged

loss of a memorandum or report

" affords ground for the suggestion

that if the Avritten report had stated

any facts tending to support the

present claim, it would have been pre-

served."

208 Porter v. Wilson, 13 Pa. St. 641,

649, per Rogers, J. See also Hardy
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§ 586. Instructions as to Nonproduction of Evidence. Where
the nonproduction of evidence in a jury case occurs under such
circumstances that judges, when trying cases without a jury, deem
themselves justified in drawing an adverse inference from failure to

produce the evidence, the practice is not to charge the jury that

there is a presumption against the partyj^"" but to instruct that the

jury are at liberty to draw an unfavorable inference against the
party if they think it warranted under all the circumstances.^""

§ 587. Spoliation or Suppression of Evidence.— " Everything is

to be presumed against the despoiler of evidence." ^"^ When one
deliberately destroys, or purposely induces another to destroy, a writ-

V. Harbin, 154 U. S. 598, 602, 14 v. Kohles, 86 N. Y. App. Div. 122,

U. S. Sup. Ct. Rep. 1172; Mantonya 83 N. Y. Supp. 128, 130; Banagan v.

V. Reilly, 184 111. 183, 56 N. E. Rep. Clark, (Supm. Ct. App. T.) 37 Misc.
425. (N. Y.) 483, 75 N. Y. Supp. 1019;

289 The use of the term " presump- Stickney v. Ward, ( Supm. Ct. App.
tion" will not be fatal to the instruc- T.) 21 Misc. (N. Y.) 449, 47 N. Y.
tion if the context shows that it was Supp. 597; Carpenter v. Pennsylvania
used in the sense of an inference R. Co., 13 N. Y. App. Div. 328, 43

which the jury were at liberty to N. Y. Supp. 203; Milliman v. Roches-
draw. Hall V. Vanderpool, 156 Pa. ter R. Co., 3 N. Y. App. Div. 109, 39
St. 152, 26 Atl. Rep. 1069. N. Y. Supp. 274; Toomey v. Lyman,

800 Chaffee v. U. S., 18 Wall. (U. (Supm. Ct. Gen. T.) 15 N. Y. Supp.
S. 516, 545; Clifton v. U. S., 4 How. 883; Hager v. Hager, 38 Barb. (N.

(U. S.) 242; Atchison, etc., R. Co. v. Y.) 92, 97; Green v. Brooks, 215 Pa.

Phipps, 125 Fed. Rep. 478, 483, 60 St. 492, 64 Atl. Rep. 672; Frick v. .

C. C. A. 314; Hale v. Leighton, 36 Barbour, 64 Pa. St. 120; Steininger

N. Bruns. 256, 259, where the ap- v. Hooh, 42 Pa. St. 432. See also

proved instruction is quoted; Ferrari Law v. Woodruff, 48 111. 399, 401;
V. Interurban St. R. Co., 118 N. Y. Gordon v. People, 33 N. Y. 501; 11

App. Div. 155, 103 N. Y. Supp. 134, Encye. of PI. and Pr. 353. In Albert

reversal because court instructed that R. Co. v. Peck, 26 N. Bruns. 191, 193,

there was an unfavorable presump- the instruction was more emphatic,

tion; Cross. !>. Bell, 34 N. H. 82; soi The Steamship Idaho, 5 Ben. (U.

Bleecker v. Johnston, 69 N. Y. 309; S.) 280, 12 Fed. Cas. No. 6,997 (at

Lirsley v. New York City R. Co., p. 1158), per Benedict, D. J. See

(Supm. Ct. App. T.) 54 Misc. (N. Y.) also Askew v. Odenheimer, Baldw.

562, 104 N. Y. Supp. 916; People v. (U. S.) 380, 2 Fed. Cas. No. 587 (at

Smith, 113 N. Y. App. Div. 396, 99 p. 36) ; and argument of Sir Samuel
N. Y. Supp. 118; Kirkpatrick v. Alle- Romilly, solicitor-general, in trial of

mannia F. Ins. Co., 102 N. Y. App. Rex v. Melville, 29 How. St. Tr.

Div. 327, 92 N. Y. Supp. 466; Werr 1193 et seq. In prize cases the spolia-
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ten instrument of any kind, and the contents of that instrument sub-

sequently become a matter of judicial inquiry between the spoliator

and an innocent party, the latter will not be required to make strict

proof of the contents in order to establish a right founded thereon.^"^

When an accounting party destroys the accounts before matters have

been finally adjusted, and still more if he does so pending a litigation,

tlie c^ourt will presume everything most unfavorable to him, consistent

with the established facts.^"^ The rule is that where a party has

wrongfully destroyed the only written evidence of a disputed fact, his

unsupported testimony as to the contents of that writing shall not be

allowed to prevail against the testimony of any other witness; for

the presumption is that the paper, if it could be produced, would

corroborate the other witness.'"* " I think nothing can be more

clearly right, as a rule of judicial action," s^iid Vice-Chancellor

"V'an Fleet of New Jersey, " than that where a defend9,nt js accused

of fraud involving a serious crime, and has by the act of his adversary,

even if the act appears to have been done innocently, been deprived

of the opportunity of having recourse, in making his defense, to

written evidence which might have shown that ^he accusation mau3

against him was groundless, nothing short of the most complete and

convincing proof should induce the court to declare that the fraud

charged is proved." '°° In a case where a plaintiff had destroyed his

liooks of account and other papers^ and, his explanation being unsatis-

factory, his substituted evidence was presumed to be imtrustworthy,

the court said :
" The rule of law that justifies such a presumption

ie, I think, a most wholesome one, especially where the destruction

of evidence is accomplished with the deliberation and thoroughness

that distinguishes the present case." '°°

tion of a ship's papers "is always a (Ky.) 445, 448; Jones v. Knauss, 31

circumstance of grave suspicion. It N. J. Eq. 609; Love v. Dilley, 64 Md.

almost irresistibly compels belief of 238, 1 Atl. Rep. 59, 4 Atl. Rep. 290.

guilty intention, and the universal sos Gray v. Haig, 20 Beav. 219. See

rule is to presume the worst against also Armour v. Gaffey, 30 N. Y. App.

one guilty of it." The Olinde Ro- Div. 121, 51 N. Y. Supp. 846.

drigues, 91 Fed. Rep. 274, 284, per 304 Downing v. Plate, 90 111. 268,

Brawley, D. J. 273 (creditor's destruction of debtor's

802 Matter of Lambie, 97 Mich. 49, receipts for payments).

56 N. W. Rep. 223, per Hooker, C. J. 305 Raymond v. Cox, 44 N. J. Eq.

See also Anderson v. Irwin, 101 111. 416, 15 Atl. Rep. 593.

411, 416; Mullins v. Wall, 8 B. Mon. soo St. Louis v. Reg., 4 Can. Exch.
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Where a party procures or hires a witness to keep concealed, out of

the reach of process, so that his testimony cannot be taken, " the

conclusion is irresistible," said the court, that the party knows the

witness's testimony will prejudice him.^"'

§ 588. Fabrication of Evidence.— "I feel bound to suppose that

this is aij attempt to bolster up the case by a forged document," said

Lord Brougham, in a case in the House of Lords. "Any other

evidence which there is," he continued, " I must, under those circum-

stances, view with the greatest suspicion; for it is not enough to say

that they may discard this, that they have a very good case without
jj.»so8

jjj a (,a,se where there was some evidence that the plaintiff's

name on a hotel register introduced in evidence by him was not

originally entered under the date where it appeared, the court in-

structed the jury that if they were satisfied the entry was made " for

the purpose of manufacturing evidence in the plaintiff's behalf, it

should weigh strongly against the plaintiff, because the attempt to

put false testimony into the case justly causes doubt as to the justice

of the case itself. A righteous cause needs no support of falsehood or

perjury." ''"' In a collision case between vessels, " the production of

a fabricated log warrants the rejection of the testimony which it is

brought to support." '^°

In a sharply contested case where many witnesses testified, and the

court was convinced that certain book entries and articles in evidence

185, 193, per Burbidge, J. See also cated paper as a genuine instrument."

Rice V. Rice, 31 Ont. 59, 72; National Sootrugun Sutputty v. Sabitra Dye,

Car-Brake Shoe Co. v. Terre Haute 2 Knapp 287, 293, per Lord Wynford.

Car, etc., Co., 19 Fed. Rep. 514, 520. ^oo Howell v. Hartford F. Ins. Co.,

s"The Fideliter, Deady (U. S.) 12 Fed. Cas. No. 6,780 (at p. 704),

620, 8 Fed. Cas. No. 4,756 (at p. per Blodgett, D. J. See also Winchell

1184). V. Edwards, 57 111. 41, 48; Chisholm

308 The Tracy Peerage, 10 CI. & F. v. Ben, 7 B. Mon. (Ky.) 408, 412.

154, 191. To the same effect see aio The Steam Propeller Tillie, 7

Crouch V. Hooper, 16 Beav. 182, 188. Ben. (U. S.) 382, 23 Fed. Cas. No.

" I think that if any important paper 14,048, per Benedict, D. J. In a suit

produced by the appellant as a genu- against a steamer for damage caused

ine paper be shown to be false, the by her swell. Judge Benedict said that

court cannot have any safe ground " all familiar with litigation of this

for deciding in favor of one who character know that mere desire for

knowingly has produced such a fabri- the success of their ship in a litiga-
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had been tampered with and altered in the interest of the party

introducing them, although not the slightest suspicion attached to

the party or his counsel, the court attributed the act to the uncon-

scionable zeal of his representatives in the preparation of his case

and the strong pecuniary interest of some of his witnesses; but the

party's ease was nevertheless greatly weakened, as there could be no

assurance that the rest of his evidence was entirely undefiled.^^^

§ 589. Subornation or Intimidation of Witnesses or Jurors. —
If the court feels satisfied that a witness has committed perjury, and

tliere is reason to suppose that his corruption is the result of suborna-

tion, it affords a reasonable ground in a doubtful ease for suspecting

the testimony of other witnesses adduced by the same party.^^^

" If you can show that a plaintiff has been suborning false testi-

mony and has endeavored to have recourse to perjury," said Lord

Chief Justice Cockburn, " it is strong evidence that he knew perfectly

well his cause was an unrighteous one." ^^^

Evidence tending to show that a party to an action tried to bribe

a witness to give false testimony in his favor, although collateral to

the issues, is competent as an admission by acts and conduct that his

case is weak and his evidence dishonest. It is somewhat like an

attempt by a prisoner to escape before trial, or to prove a false

alibi, or by a merchant to make way with his books of account ; except

tion affords motive sufficient to induce subornation of a witness by the de-

seamen, not only to make false state- fendant raises " a strong presumption

ments under oath, but sometimes to of guilt." It is a, question for the

falsify the log." The Connecticut, 45 jury. Sater )'. State, 56 Ind. 378.

Fed. Rep. 374, 379. sis Moriarty v. London, etc., R. Co.,

311 Dodge V. Post, 76 Fed. Rep. 813, L. R. 5 Q. B. 314, 319, quoted in

814. Georgia R., etc., Co. r. Lybrend, 99

312 Wellman v. Blood, 1 McArthur Ga. 421, 435, 27 S. E. Rep. 794; Rich-

Pat. Cas. 432, 29 Fed. Cas. No. 17,385 ardson v. State, 90 Md. 109, 44 Atl.

(at p. 632), per Morsell, C. J. See Rep. 999, and Snell v. Bray, 56 Wig.

also The Ashland, 19 Fed. Rep. 651; 156, 14 N. W. Rep. 14. See also

State V. Magoon, 68 Vt. 289, 35 Atl. D'Avignon v. Jones, 9 British Colum-

Rep. 310. "Witnesses are not bribed bia, 359, 363; Deering v. Winona

unless it is thought necessary." Harvester Works, 155 U. S. 286, 300,

Nowack V. Metropolitan St. R. Co., 15 U. S. Sup. Ct. Rep. 118; Balti-

166 N. Y. 433, 439, 60 N. E. Rep. 32, more, etc., R. Co. v. Rambo, 59 Fed.

per Vann, J. But it is error to in- Rep. 75, 83, 16 U. S. App. 277, 8 C.

struct the jury in a criminal case that C. A. 6.
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that it goes farther than some of these instances, for, in addition to

reflecting on the case, it reflects upon the evidence on that side of the

controversy. It is not conclusive, even when believed by the jury,

because a party may think he has a bad case when in fact he has a

good one, but it tends to discredit his witnesses and to cast doubt

upon his position. It is for the consideration of the jury, after

ample opportunity for explanation and denial, under proper instruc-

tions to prevent them from giving undue attention to the collateral

matter to the detriment of the main issue.^^*

" The inference is a reasonable and proper one, that a person having

an honest and fair debt which he claims to be due will not endeavor

to support it by falsehood and fraud; and the fact that he resorts to

such means of proof has a tendency to show that he knows he cannot

maintain his suit by evidence derived from pure and incorrupt

sources. Truth does not ally itself with falsehood, but falsehood

will often endeavor to make it appear that truth is on its side." '^°

A party's attempt to intimidate a witness— for example, by threat-

ening him with a criminal prosecution arising out of other trans-

actions— tends to raise a doubt in regard to the testimony of other

witnesses produced by the same party.'^"

An attempt by one of the parties to a suit to bribe a juror is

regarded in the same way as an attempt to bribe a witness.^^^

§ 590. Perjury of a Party.— It seems that a deliberate mis-

statement of fact, made by a party testifying in a case, which is, or

which he believes to be, material to any issue in the case, may be

considered by the jury, if it thinks this should be done, as an admis-

sion that his claim or defense is a wrongful one, and that the jury

may be so instrueted.^^* Where a defendant's testimony in a criminal

si^Nowack V. Metropolitan St. R. sis Egan 17. Bowker, 5 Allen (Mass.)

Co., 166 N. Y. 433, 60 N. E. Rep. 32, 449, 452, per Bigelow, C. J. See also

per Vann, J., quoted in Ferrari v. Chicago City R. Co. v. McMahon, 103

Interurban St. R. Co., 118 N. Y. App. 111. 485; Bennett v. Susser, 191 Mass.

Div. 155, 103 N. Y. Supp. 134. See 329, 77 N. E. Rep. 884; Dickey v.

also Williams v. Dickenson, 28 Fla. 90, State, 86 Miss. 525, 38 So. Rep. 776.

9 So. Rep. 847; Savannah, etc., R. Co. 3io The Hercules, 63 Fed. Rep. 268.

V. Holland, 82 Ga. 257, 10 S. E. Rep. 3" Hastings v. Stetson, 130 Mass.

200; Lyons v. Lawrence, 12 111. App. 76.

531, 533. 318 Bennett v. Susser, 191 Mass. 329
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case that another person committed the offense is wilfully false, the

invention not only bears upon the defendant's credibility as a witness,

but is a circumstance tending to establish his guilt.^^'

§ 591. Employment of Corrupt Agents to Procure Testimony.—
In a Canadian case the court expressed distrust of the purity of the

evidence adduced by a plaintiff who had been so unscrupulous as to

employ a man of known infamous character for the purpose of getting

up evidence against the defendant.^^" And in a New Jersey divorce

case, where the petitioner was cognizant of the depravity of a private

detective whom he had employed to procure evidence, Vice-Chancellor

Van Fleet said :
" This fact naturally breeds deep distrust, and

leads a cautious mind to look with suspicion upon any evidence

produced by the petitioner which does not furnish inherent testimony

of its own truth, or does not proceed from sources so reliable that it

must be believed." ^^^ In a similar case the Supreme Court of

Michigan said that the principle of the maxim, falsus in uno, falsus in

omnibus, ^'^'^ may be extended to the entire testimony offered in behalf

of a litigant who is shown to have been guilty of corrupt practices in

procuring that testimony or any part of it.^^^

§ 592. Committing Witnesses by Af&davit. — Testimony of a

witness which conflicts with a voluntary affidavit previously obtained

from him by a party should undoubtedly be carefully scrutinized and

cautiously received, even if he declares that he was misunderstood by

the person who drew the affidavit.'^* But it is notorious that affi-

davits can be obtained with great facility, and being tarely dra-5rti

by the affiant, thcy do not always faithfully state what he intended to

say. If an affidavit is obtained from a prospective witness, it is

77 N. E. Eep. 884, holding, however, sis State v. Totten, 72 Vt. 73, 47

that it would be erroneous to give the Atl. Rep. 105.

instruction without limiting it to mis- S20 Hollywood v. Waters, 6 Grant

statements which were either material Ch. (U. C.) 329, 336, per Spragge, V. C.

or believed by the party to be mate- s2i Fuller v. Fuller, 41 N. J. Eq.

rial. See also post, §§ 1073, 1077. 460, 463, 5 Atl. Rep. 725, 727.

In support of the text see Georgia R., S22 gee post, § 1073 et seq.

etc., Co. V. Lybrend, 99 Ga. 421, 27 328 Van Voorhis i'. Van Voorhis, 94

S. E. Rep. 794; Ilinshaw v. State, 147 Mich. 60, 77, 53 N. W. Rep. 964, 970.

Ind. 334, 362, 47 N. E. Rep. 157; Peo- 32* The Ciampa Emilfe, 53 Fed. Rep.

pie V. Arnold, 43 Mich. 303, 306, 5 155, 1S9, 3 U. S. App. 320, 3 0. C. A.

N. W. Rep. 385. 481, per Acheson, C. J.
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usually for the purpose of impeaching him if he testifies differently,

but with the hope that he will abide by his sworn statement. There

is great danger that a species of moral intimidation will be practiced

on him, and that his subsequent testimony will not be given with the

deliberation and, candor which the court has a right to expefet. If

there should be good reason to suspect thsit this was the purpose and

effect of securing the affidavit, the party's entire ease ought to be

regarded with suspicion, pursuant to the rule which obtains where a

party has expressly threatened a witness with disagreeable conse-

queiices if he testifies ;
'^^ for, indeed, a man of ordinary sensibilities

would not find it agreeable to declare in court that an affidatvit

verified by him contained erroneous statements. On the other hand,

some of the cases cited in the next section show that it may sometimes

positively serve the interests of justice to take a witness's affidavit,

for it is not iiiiprobable that the party or counsel acts from praise-

worthy motives, and that the one who would willingly resort to ques-

tionable practices .or worse is the witness himself.

The proof of oral admissions or confessioiis of a party " is precisely

that character of testiinony which bad men may persuade or suborn

witnesses to give, and bad men may and do often give with impunity,"

said Chief Justice Ewing of Kentuclcy; and in the instant case, he

continued, "unusual and unjustifiable, and, to say the least, un-

worthy efforts have been made to drum up witnesses, among loose

and doubtful characters, and take their depositions without cross-

examination, committing them beforehand to the confessions which

they would prove, if not prompting them to the proof. . . . These

and other facts evidencing unfairness are calculated to cast a dark

shade over the whole proof of confessions." ^^^

In a case in the Court of Chancery of Upper Canada, where the

solicitor for a party swore one of his witnesses to the truth of his

statement before the witness was produced to give his testimony in

the cause. Chancellor Blake said :
" That course has not been ap-

proved and shows, I think, that those who had better means of

forming a judgment than we can have had no great confidence in their

own witness." ^"

325 See supra, § 589, text for note '27 Matthews v. Holmes, 5 Grant

316. Ch. (U. C.) 1, 48. See also Clare v.

S28 Vaughn v. Hann, 6 B. Mon. Clare, 19 N. J. Eq. 37, 39, per Chan-

(Ky.) 342, 343. cellor Zabriskie.
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The New York Court of Appeals excoriated the defendant in a

divorce suit, who paid money to a disreputable female witness and

persuaded her to sign an affidavit drawn by himself, evidently for

the purpose of using the affidavit to impeach her if she should

thereafter testify against him, which she did, and truthfully too, the

court was convinced.^^^ In another divorce case, where a female

witness had given the party an unsworn statement, which was after-

wards introduced to contradict her testimony. Dr. Lushington said

the court was entitled to be fully informed how it happened that the

statement was given, and of all the circumstances under which it was

obtained.^^"

Sir John Nicholl remarked, in a case before him, that one of the

female witnesses had made a voluntary affidavit in the case, " perhaps

under circumstances rendering this not an improper step," ^^^ but he

said that " it might have left some impressions on her mind which it

would be difficult for her to shake off."
^'^

§ 593. Obtaining Witnesses' Affidavits Sometimes Proper.— In a

Connecticut case, where a will was contested upon the ground that

there was a later and spoliated will revoking it, the proponent's at-

torneys, who were among the most eminent in the state, endeavored to

obtain from the alleged witnesses to the later will voluntary affidavits

of the facts which the witnesses had orally stated to those attorneys;

justifying the attempt to obtain such affidavits upon the ground that

they believed that the witnesses and their associates were dangerous

men, and that they proposed to commit them by such affidavits. In

this the court saw nothing reprehensible, and one can read between the

328Moller V. Moller, 115 N. Y. 466, 3 Eng. Ecc. 52, 55. See also Robson

22 N. E. Rep. 169. See also Mott v. v. Rocke, 2 Add. Ecc. 53, 2 Eng. Ecc.

Mott, 3 N. Y. App. Div. 532, 540, 38 219 (at p. 226). In another similar

N. Y. Supp. 261, 267. case the same jvidge, deprecating like

820 Ciocci V. Ciocci, 18 Jur. 194, 26 conduct by a party, said: "This

Eng. L. & Eq. 604, 617. sort of all but tampering with wit-

390 A note in the report says ; " The nesses frequently communicates a

affidavit— sworn before a surrogate bias." Evans r. Knight, 1 Add. Ecc.

of this court— was taken, under the 229, 2 Eng. Ecc. 95, 97. In Clark v.

advice of counsel, on account of the Carter, 4 Moo. P. C. 207, 211, Lord

age and extreme bodily infirmity " of Brougham alluded to the bias operat-

the witness. ing upon a witness testifying on suc-

831 Huble V, Clark, I Hag. Ecc. 115, cesaive trials, "namely the necessity
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lines of the reported opinion that the belief of the attorneys was not

ill-founded.^^^

In an accident case against a street railway company for personal

injuries, the defendant obtained a sworn statement from the plaintiff

just after the accident and introduced it in evidence as contradictory

of his testimony on the trial. In charging the jury the court said:

" That statement has been very severely criticised, but as business men
you will take into consideration whether or not it is proper, before a

man to whom an accident has happened has been reached by other

influences than your own, to get a statement from that man as to

hew the accident happened, immediately, when everything is fresh.

It is for you to decide whether that is proper or improper." The
jury decided against the plaintiff, and on appeal no error was found."'

§ 594. " Contrivances " Prejudicial to Party's Case.— " Con-

trivances always suggest a suspicion that there is something wrong
and rotten at the bottom," said the sagacious Sir John Nicholl, in a

case where an heir-at-law of a testator, instead of trying the validity

of the will at common law, where there would be a viva voce

examination before a jury, supposed to be the best mode of detecting

fraud and perjury, kept in the background and set on a contestant

in the Ecclesiastical Court, where testimony was always given by

deposition.^'*

In a case where the court regarded with disfavor a dilatory suit by

a seaman against a master and a mate to recover damages for assault

and battery, the suit having been brought when the common-law

disqualification of witnesses had not been removed, the court men-

tioned that the master and mate were joined as defendants, and said

:

" The effect of this mode of prosecuting it is to shut out the testimony

of the mate, who would be the witness most competent to state the

occurrence in all its circumstances. He had no connection with the

master in giving the blow which is the gravamen of the suit; and

though he might be liable for an assault and battery which preceded

which he may feel of making his Transit Co., 215 Pa. St. 105, 64 Atl.

second testimony square with his Rep. 327.

first." 334 Bird v. Bird, 2 Hag. Ecc. 142,

s32Kirbell v. Pitkin, 75 Conn. 301, 4 Eng. Eco. 60, 61. "Certainly this

53 Atl. Rep. 587. is an extraordinary mode of proeeed-

333 McDade 7'. Philadelphia Rapid ing," said he, " not calculated at the

FACTS— 38
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that blow, yet the case affords no explanation of the reason for his

being made a party to the action brought for the consequeaees which

followed the blow, and the inference seems warranted that this was

done to preclude his being a witness in behalf of the master," ^^^ In

another case a party by artifice " secured the first and last word,

contrary to the due order of proof," and was not complimented for his

skill.^^'o

An interested party whose honor and integrity were assailed by

evidence of his imdue influence over a testator did not appear per-

soiQally on the stand to vindicate himself, but unnecessarily caused

himself to be examined under a commission— a means seldom re-

sorted to when the personal presence even of a disinterested witness

can be had without too great inconvenience '^^— and the court said

it was fair to infer he " feared that his examination in open court

would establish beyond all doubt the undue influence which it is

claimed he exercised over the decedent." ^'^

In a case in Nova Scotia the defendant purposely put the case in

such a posture that the plaintifE was compelled to call a witness who

was hostile to the latter, whereby the defendant would be able to cross-

examine a favorable witness, and the plaintiff would not be able to

examine a hostile witness with leading questions. " It is strange

that counsel should imagine that they can gain anything by these

tactics," said the court. "^^

§ 595. TInfounded Accusations React.— " The libelants have not

hesitated to swear away the reputation for truth of some highly re-

spected and disinterested parties, personally known to me for years

as men of fair reputation for honesty and veracity," said an indignant

federal judge. ^*° In a case in British Columbia the court could not

"refrain from observing with regret" that counsel had damped the

outset to create favorable inferences sss Baker's Will, 2 Redf. (N. Y.)

respecting the opposition." 179, 192.

335 Saunders v. Buckup, Blatchf. & sso Hubbard v. Dickie, 39 Nova

H. Aim. 264, 21 Fed. Cas. No. 12,373, Scotia 510, 511.

per Betts, D. J. s-io Tlie Ashland, 19 Fed. Eep. 651,

330 Chapman v. Railroad Co., 7 652. See also post, § 1005; Towle r.

Phila. (Pa.) 204. Hammond, 99 Fed. Rep. 510, 516, 40

337 So stated in the case cited in the C. C. A. 498; Sorfass's Dismissal, 116

next note. See also post, § 963. Pa. St. 455, 9 Atl. Rep. 674, 676,
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effect of his argument by throwing out imputations of malice and

\indictiveness, entirely unwarranted by the evidence, against two of

the witnesses who were men of honor and integrity.'*^ In a seaman's

action against a master for assault and battery the court was un-

favorably disposed toward the plaintiff because by his inflamed repre-

sentations he had obtained an order for exorbitant bail, and had not

attempted to support those statements on th« trial j on the contrary,

his own witness disproyed their verity.^** A ship that was sued by a

woman passenger for personal injuries gave evidence that she had

drank slightly of intoxicants just before the accident. But the testi-

mony in the case showed that there was an utter lack of foundation

for the claim that she was intoxicated. " Indeed, the respondent's

witnesses so entirely vindicate her from this charge," said the court,

"that the fact of making the same tends rather to show that the

purpose was to otherwise reflect upon the libelant, rather than tO

maintain the defense of drunkenness." ^*'

Inferences and Circumstantial Evidence.

§ 596. Inferences from Facts Proved. — " Juries must often

reason according to probabilities, drawing an inference that the main

fact in issue existed, from collateral facts not directly proving, but

strongly tending to prove, its existence. The vital question in such

cases is the cogency of the proof afforded by the secondary facts.^^"

How likely, according to experience, is the existence of the primary

fact if certain secondary facts exist? Of course, the probability that

the main fact exists because the subordinate ones do may be so weak

that a conclusion to that effect will be a mere guess." ^" A jury was

justified in drawing the inference that the man who was caught firing

aisAdama v. McBeath, 3 British etc., E. Co., 32 Mo. App. 667, 676;

Columbia 513, 526. Duerst v. St. Louis Stamping Co., 163

3" Saunders v. Buckup, Blatchf. & Mo. 607, 622, 63 S. W. Rep. 827.

H. Adm. 264, 21 Fed. Cas. No. 12,373 3" Longree v. JaGkes-Evans Mfg.

(at p. 529). Co., 120 Mo. App. 476, 97 S. W. Rep.

3*5 The City of Portsmouth, 125 Fed. 272, per Goode, J. For various ex-

Rep. 264, 267, per Waddill, J. See amples of authorized inferences see C.

also In re Coleman's Estate, 185 Pa. and C. Electric Motor Co. v. Frisbie,

St. 437, 444, 40 Atl. Rep. 70, 72. 66 Conn. 67, 33 Atl. Rep. 604, 607;

516 Wright r. Tatham, 5 CI. & F. Breed v. Hillhouse, 7 Conn. 523, 528;

670, 764. See also Hudson v. Wabash, Brown v. Matthews, 70 Ga. 1, 4 S. E.
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a shot at an animal trespassing on his land was the person who fired

a shot about an hour before at the same animal also then trespass-

ing.3^8 Where the foreman of a gang of railroad laborers testified

on behalf of the defendant company that they were not ballasting the

track the court said :
" But the jury might well have believed that

the defendant would not have had a force of fifty or sixty men potter-

ing and piddling about its track doing as near nothing, according to

his testimony, for a week or more, as that number of men possibly

could do. The jury might well have believed that, when a railroad

company has sixty men employed at work about its road, it has work

for sixty men to do, and that it will see that they do it, and, if it so

believed, it may have concluded that the men were ballasting the

track, as testified to by " another witness.'^*

But a fact cannot be found by mere surmise or conjecture.'^" " The

circumstances must be logically such that the jury may deduce the

fact from them by some process of human reasoning." ^°^ An in-

ference from a few of the proved facts cannot be adopted when it is

absolutely inconsistent with and repelled by other equally well proved

facts.'^' An inference which involves the adoption of a highly im-

Rep. 13; Chicago, etc., R. Co. v. (Tex. Civ. App. 1907) 101 S. W. Rep.

Warner, 108 111. 538; McCarty v. 492, per Neill, J.

State, 162 Ind. 218, TON. E. Rep. 131; 350 Ante, § 34 ct seq., § 287, and

Duncan v. Littell, 2 Bibb (Ky.) 424, supra, § 555. See also Cvmard Steam-

426; Munroe v. Gates, 48 Me. 463; ship Co. v. Kelley, 126 Fed. Rep. 610,

Godfroy v. Diabrow, Wallc. (Mich.) 614, 61 C. C. A. 532; Otterbourg's

260, 264; Cook v. Missouri Pac. R. Case, 5 Ct. CI. 430, 439; Hollings-

Co., 19 Mo. App. 329, 334; Chicago, worth v. Martin, 23 Ala. 591; Joli-

etc, R. Co. V. Hildebrand, 42 Neb. 33, vette v. Young, 103 111. App. 394, 396;

60 N. W. Rep. 335; Tompkins County Russell v. Maine Cent. R. Co., 100

11. Bristol, 99 N. Y. 316, 321, 1 N. E. Me. 406, 61 Atl. Rep. 899, 900; Spiro

Rep. 878 ; Matteson v. New York Cent. v. St. Louis Transit Co., 102 Mo. App.

R. Co., 35 N. Y. 487, 490; In re Philp, 250, 76 S. W. Rep. 684. "A fact must

(Supm. Ct. Gen. T.) 19 N. Y. Supp. not be inferred without premises that

13, 14; Pullman Palace Car Co. r. will warrant the inference.'' Rex t\

Nelson, 22 Tex. Civ. App. 223, 54 S. Burdett, 4 B. & Aid. 95, 161, 6 E. C.

W. Rep. 624; Anderson v. Northern L. 404, 432, per Abbott, C. J.

Pac. R. Co., 19 Wash. 340, 53 Pac. 3" Wright r. Boston, etc., R. Co.,

Rop. 345. (N. H. 1907) 65 Atl. Rep. 687, 689,

848 Landell v. Hotchkiss, 1 Thomp. per Walker, J.

& 0. (N. Y.) 580. 302 Cunard Steamship Co. r. Kelley,

sio Galveston, etc., R. Co. v. Patillo, 126 Fed. Rep. 610, 617, 61 C. C. A.
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probable theory should be discarded in favor of a simpler inference,

it any there be, which entirely avoids the improbabilities of such a

theory.''*^

One fact may be inferred from another even though the inference

be not a necessary one.^''* On the other hand, evidence, even if un-

disputed, does not demand that a particular fact in issue be inferred

therefrom w^here such inference is not a logical necessity.^°°

§ 597. Direct and Circumstantial Evidence Defined.— Direct

evidence, as distinguished from circumstantial, is that which applies

directly and immediately to the factum prohandum, or fact to be

proved, without any intervening process. If evidence applies imme-

diately only to collateral facts from which the fact in controversy is

inferred in consequence of the connection, more or less remote, which

may be supposed to exist between the collateral facts and the fact in

controversy, it is termed circumstantial evidence. ^^° The terms " cir-

cumstantial evidence," "presumption" (of fact), and "inference,"

are very frequently used interchangeably.^^^

§ 598. Relative Value of Direct and Circumstantial Evidence.—
In the Webster case Chief Justice Shaw, speaking of direct or positive

evidence and circumstantial evidence, said :
" Each of these modes of

proof has its advantages and disadvantages; it is not easy to compare

532. See also Butterfield v. Trittipo, Rhodes, 7 Mich. 374, 388. "It has

67 Ind. 338, 344; Sun Ins. Co. v. been said that circumstantial evidence

Earle, 29 Mich. 406, 413; Jackson v. is to be considered as a chain, and

Vanier, 18 Quebec Super. Ct. 246. each piece of evidence as a link in the

3=3 Cunard Steamship Co. v. Kelley, chain ; but that is not so, for then,

126 Fed. Rep. 610, 617, 61 C. C. A. if any one link broke, the chain would

532. See also McCarty v. Boone, 162 fall. It is more like the ease of a

Ind. 218, 70 N. E. Rep. 131. rope composed of several cords. One
304 Reid V. Armour Packing Co., 93 strand of the cord might be insuffi-

Ga. 696, 21 S. E. Rep. 131 ; Clark v. eient to sustain the weight, but three

Manchester, 64 N. H. 471, 13 Atl. stranded together may be quite of

Rep. 867, 869. sufficient strength." Reg. v. Exall,

35.^ See Taylor v. Security Mut. F. 4 F. & F. 922, 929, per Pollock, C. B.,

Irs. Co., 88 Minn. 231, 92 N. W. Rep. instructing a jury.

952. 357 gee, for example. State v. Rome,

sso State V. Miller, 9 Houst. (Del.) 64 Conn. 329, 30 Atl. Rep. 57; Brown

564, 576, 32 Atl. Rep. 137; Niles v. v. Schock, 77 Pa. St. 471, 479. As to
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their relative value.^^* The advantage of positive evidence is that it

is the direct testimony of a witness to the fact to he proved, v?ho, if

he speaks the truth, saw it done; and the only question is whether

he is entitled to belief. The disadvantage is that the witness may be

false and corrupt, and that the ease may not afEord the means of

detecting his falsehood.^^" But, in a ease of circumstantial evidence

where no witness can testify directly to the fact to be proved, it is

arrived at by a series of other facts, which by experience have been

found so associated with the fact in question, that in the relation of

cause and effect they lead to a satisfactory and certain conclusion;

as when footprints are discovered after a recent snow, it is certain

t};at some animated being has passed over the snow since it fell ; and,

from the form and number of the footprints, it can be determined

with equal certainty, whether they are those of a man, a bird, or a

quadruped. Circumstantial evidence, therefore, is founded on ex-

perience and observed facts and coincidences, establishing a connec-

tion between the known and proved facts and the fact sought to be

proved.^"" The advantages are, that, as the evidence commonly

presumptions of fact, see supra, §

543 et seq. As to inferences, see

supra, § 5§6.

868 " It is impossible ... to

fix any uniform value upon direct or

positive testimony as such. It is

equally impossible to fix a uniform

value upon circumstantial evidence

as such. In many cases the one justly

outweighs the other, while in Inany

others the preponderance is precisely

reversed." Bowie i\ Maddox, 29 Ga.

2SS, 287, per Stephens, J. "A com-

pacted mass of circumstantial evi-

dence, the existence of each circum-

sllance being satisfactorily proved, and

the proof of each being confirmed by

the proof of the other, and all without

an exception leading by mutual sup-

port to but one conclusion, may be

impregnable." Com. i\ Tucker,, 189

Mass, 457, 76 N. E. Rep. 127, 132, per

Hammond, J. " The competent proof

Which would ordinarily satisfy a rea-

sonable person should satisfy a court,

and justify its judgment." Per Ruger,

G. J., in New York, etc.. Ferry Co. v.

Moore, 6 N. E. Rep. 293, 296, reported

without opinion 102 N. Y. 667.

359 " The conclusiveness of circum-

stantial evidence depends entirely on

the assurance that facts have been

truly seen and sworn to." Hamilton

V. People, 29 Mich. 173, 182, per

Campbell, J.

s«o In the Belhaven Peerage Case,

1 App. Cas. 279, Lord Cairns said:

" In dealing with circumstantial evi-

dence, we have to consider the weight

which is to be given to the united

force of all the circumstances put to-

gether. You may have a ray of light

so feeble that by itself it will do little

to elucidate a dark corner. But on

the other hand you may have a num-

ber of rays, each of them insufficient,

but all converging, and brought to

bear upon the same point, and when
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comes from several witnesses and different sources, a cliain of cir-

cumstances is less likely to be falsely prepared and arranged:, and
falsehood and perjury are more likely to be detected and fail of tbeir

purpose.^" The disadvantages are, that a jury has not only to weigh

tlie evidence of facts, but to draw just conclusions from them; in

doing which, they may be led by prejudice or partiality, or by want of

due deliberation and sobriety of judgment, to make hasty and false

deductions; a source of error not existing in the consideration of

positive evidence." ^^^

When a plaintiff's right to recover depended upon the establish-

ment of a particular fact, and the only proof offered for this purpose

was circumstantial evideilee, from which the existence of such fa;et

might be inferred, but which did not demand a finding to that effect,

a recovery by the plaintiff was not lawful, when by the positive and
Uncontradicted testimony of unimpeached witnesses, which was

perfectly consistent with the circumstantial evidence relied on by

the plaintiff, it was affirmatively shown that no such fact existed.^"'

united producing a body of illumina-

tion which will clear away the dark-

ness which you are endeavoring to

dispel." Quoted in Scott v. Crerar, 14

Ont. App. 152, 158. " Suppose I know
a man to be so lame that he is abso-

lutely incapable to move himself, and

I find him in a, different room from

that in which I left hini," said Dr.

Johnson ;
" shall I puzzle myself with

idle conjectures, that, perhaps, his

nerves have by some unknown chaAge

all at once becfrme effective? No, sir,

it is clear how' he got into a different

room ; he was carried." Boswell's Life

of Johnson, i* loco.

381 " It is generally the property of

circumstantial evidence to bring a,

more extensive assemblage of facts

under the cognizance of a, jury, and
to reqilire a greater number of wit-

nesses, than where the evidence is di-

rect, thereby such circumstantial evi-

dence is more capcible of being dis-

proved, if untrue." Auld f. Auld, (N.

Y. Super. Ct. Spec. T.) 16 N. Y. Supp.

803, 806, per McAdam, J., citing 3

Benth. Jud. Ev. 251. See also State v.

Miller, 9 Houst. (Del.) 564, 577, 32

Atl. Rep. 137, per Grubb, J., instruct-

ing a jury. See also ante, § 62.

362 Com. V. Webster, 5 Gush. (Mass.)

295, 311. As to tlie fallacy of the

common stateme'nt that " 6ircum-

stances cannot lie," see Haywood v.

State, (Miss. 1907) 43 So. Rep. 614,

615; Wills on Circumstantial Evi-

dence 26, as quoted in Wigmore on

Evidence, § 26. In "The Law in

Shakespeare" (2d ed.) 20, the late

Senator Cushm'an K. Davis said:

" While circumstances cannot lie, they

can be feigned, invented, distorted,

half-stated, misapplied, mistaken, or

lied about with most infernal skill."

363 Prazier v. Georgia R., etc., Co.,

108 Ga. 807, 33 S. E. Rep. 996. See

also U. S. V. Nine Packages Linen, 1

Paine (U. S.) 129, 27 Fed. Cas. No.

15,884, per Livingston, G. J.
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§ 599. Further Discussion of Circumstantial Evidence.— "There

has probably never been a case resting upon circumstantial evidence

that did not admit of a theory or theories inconsistent with the con-

clusion to which all the circumstances, taken together, point with

more or less accuracy. The strength of circumstances does not lie in

segregating them into groups, and drawing conclusions therefrom.

Such a course may make them point in many directions. Considered

separately, they are no more than a false light. No course, with

respect to this character of proof, can be followed with any degree of

certainty, nor can results therefrom approximate' to accuracy, except

by considering such circumstances separately, and as a whole giving

to each its due weight, marking its dovetailing-with others, and then,

from a consideration of the whole, drawing the conclusion. Any

other rule destroys its value as evidence." ^''* Since circumstantial

evidence consists in reasoning from facts which are known or proved,

to establish such as are conjectured to exist, the process is fatally

vicious and defective if the circumstances from which it is sought to

deduce the conclusion depend also upon conjecture and speculation.^^'

'• The circumstances must be proved, and not thei^selves be pre-

sumed." '*" " A theory cannot be said to be established by circum-

stantial evidence, even in a civil action, unless the facts relied upon

are of such a nature, and are so related to each other, that it is the

only conclusion that can fairly or reasonably be dravm from them.

It is not sufficient that they be consistent, merely, with that theory,

for that may be true, and yet they may have no tendency to prove the

theory." ^°' The sum of any number of zeros will always be zero.

aoiWhitlatch v. Fidelity, etc., Co., 263, 90 N. W. Rep. 534, 536, per

21 N. Y. App. Div. 124, 47 N. Y. Brown, J.; Ruppert v. Brooklyn
Supp. 331, 332, per Hatch, J. " Cir- Heights R. Co., 154 N. Y. 90, 94, 47

cumstanees altogether Inconchisive, if N. E. Rep. 971.

separately considered, may, by their see u. S. r. Ross, 92 U. S. 281, 284,
number and joint operation, especially quoted in Manning v. John Hancock
when corroborated by moral coinci- Mut. L. Ins. Co., 100 U. S. 693, 698.

dences, be sufficient to constitute con- See also U. S. Fidelity, etc., Co. v.

elusive proof." The Slavers, 2 Wall. Des IMoines N.at. Bank, 145 Fed. Rep.
(U. S.) 383, 401, per Mr. Justice Clif- 273, 279, 74 C. C. A. 553, and supra,
ford, quoted in The Meteor, 17 Fed. § .543. note 4.

Cas. No. 9,498 (at p. 197), per Betts, 3G7 Asbach v. Chicago, etc., E. Co.,

^- '^- 74 Iowa 248, 37 N. W. Rep. 182,
3»s Swenson v. Erlandson, 86 Minn, quoted in U. S. Fidelity, etc., Co. v.
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This is true in the law of evidence as well as in aritlunetic, and no

matter how many independent circumstances are combined, if no one

of them has any legal tendency to establish the fact to be proved, then

all of them taken together can have no greater probative value. ^'''

Apart from the preliminary process of comparison which the con-

sideration of circumstantial evidence ought to involve, it is evident

that ultimately the question whether the circumstances require a

particular conclusion must depend upon their force when held in

combination.^^" As the number of possible combinations is infinite,

and no cases can be exactly the same in all their circumstances, the

limits of this work forbid consideration of concrete instances.**^" The

Des Moines Nat. Bank, 145 Fed. Rep.

273, 279, 74 C. C. A. 553, and Whelan

V. Chicago, etc., R. Co., 85 Iowa 167,

175, 52 N. W. Rep. 119. See also

Ruppert V. Brooklyn Heights R. Co.,

154 N. Y. 90, 94, 47 N. E. Rep. 971.

Judge Hughes of the Federal District

Court said " the soundest test " of

circumstantial evidence " is that no

other theory but the hypothesis on

which the conclusion is based can be

formed." Musselwhite v. Receivers, 4

Hughes (U. S.) 166, 17 Fed. Cas. No.

9,972 [see also U. S. v. Myers, 3

Hughes (U. S.) 239, 27 Fed. Cas. No.

15,846 (at p. 47 ) ] , characterized as

"not true," in Kansas City, etc., R.

Co. V. Perry, 65 Kan. 792, 70 Pac.

Rep. 876, where Burch, J., said: "If

the circumstances present a, reason-

ably adequate cause, they will be

sufficient to go to the jury even

though some other cause which may
be suggested may not be excluded."

3*8 Berry v. Safe Deposit, etc., Co.,

96 Md. 45, 56, 53 Atl. Rep. 720, 724.

365 Dunn V. State, 166 Ind. 694, 78

N. E. Rep. 198, 199, citing Burrill

Circ. Ev. (2d ed.) 80, 150, 179.

3T0 More or less instructive discus-

sions of the nature and force of cir-

cumstantial evidence will be found in

Mudsill Min. Co. v. Watrous, 61 Fed.

Rep. 163, 171, 22 U. S. App. 12, 9

C. C. A. 415; The Wildcroft, 130 Fed.

Rep. 521, 526, 65 C. C. A. 145; Union
Cent. L. Ins. Co. v. Skipper, 115 Fed.

Rep. 69, 75, 52 C. C. A. 663; U. S. v.

Howell, 56 Fed. Rep. 35 et seq.; U. S.

V. Searcey, 26 Fed. Rep. 435, 437; U.

S. V. Cole, 5 McLean (U. S.) 513, 25

Fed. Cas. No. 14,832 (at p. 522);
U. S. V. Gibert, 2 Sumn. (U. S.) 19,

25 Fed. Cas. No. 15,204 (at p. 1290) ;

U. S. V. Hamilton, 1 Cine. L. Bui. 27,

26 Fed. Cas. No. 15,288 (at p. 91);
U. S. V. Martin, 2 McLean (U. S.)

256, 26 Fed. Cas. No. 15,731 (at p.

1185); U. S. V. Johns, I Wash. (U.

S.) 363, 4 Dall. (U. S.) 412, 26 Fed.

Cas. No. 15,481 (at p. 621) ; Norwich,

etc., Transp. Co. v. Wright, 13 Wall.

(U. S.) 104, 115; In re Phipps, 8

Ont. App. 77, 87; State v. Collins,

(Del. 1903) 62 Atl. Rep. 224, 226;

McCann v. State, 13 Smed. & M.
(Miss.) 471, 489, 498; People v.

Harris, 136 N. Y. 423, 428, 33 N. E.

Rep. 65; RuloflF v. People, 18 N. Y.

179, 190 et seq.; Clarke v. Koeppel,

119 N. Y. App. Div. 458, 104 N. Y.

Supp. 65; Whitlatch v. Fidelity, etc.,

Co., 21 N. Y. App. Div. 124, 47 N. Y.

Supp. 331, 332; Auld V. Auld, (N. Y.
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party upon whom the burden of proof rests is bound to pTove every

single circumstance which is essential to the conclusion, in the same

manner and to the same extent as if the whole issue had rested upon

the proof of each individual and essential circumstance.^^'

Super. Ct. Spec. T.) 16 N. Y. Supp.

803, 806; People v. RulIofiF, (Supm.

Ct. Gen. T.) 3 Park. Crim. (N. Y.)

401, 446; People v. Videto, (Oyer & T.

Ct.) 1 Park. Crim. (N. Y.) 603, 605;

Breck 1>. State, 2 Ohio Cir. Dec. 477,

489'; State v. Ferrer, I Ohio' Dec.

(Reprint) 428, 9 West. L. J. 513;

Com. V. Harnian, 4 Pa. St. 269, 271;

Coles V. Perry, 7 Tex. 109, l45, 168;

Scbwantes v. State, 127 Wis. 160, 106

N. W. Rep. 237, 243. "There has

never been a better illTistration of the

weakness of circumstantial evidence

than that which tells us that ' it is no

stronger than the weakest link in the

chain.' " Haywood v. State, ( Miss.

1907 ) 43 So. Rep. 614, 615, per Whit-

field, C. J.

S71 Sumner v. State, 5 Blackf. (Ind.)

579, followed in Dunn v. State, 166

Ind. 694, 78 N. E. Rep. 198.
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§ 600. Individuality of Handwriting. — " Writing is a thing that

is, so to spesik, tangible, and almost cveiy man who can write has a

character that those who are acquainted with it can readily recognize,"
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said Chief Justice Cameron of Ontario, " and though it may by

expert penmen be imitated, as a general rule its individuality is easily

established. A man has a peculiar voice and may be identified by it;

it is his own; and though, like the features of the human face, there

is a general resemblance in the voices of all mankind, there are marked

differences which indicate its possessor very clearly." ^

" It may be asserted that experiment and observation have disclosed

the fact that there are certain general principles which may be

relied upon in questions pertaining to the genuineness of handwriting.

For instance, it seems to be established that in every person's manner

of writing there is a certain distinct prevailing character which can be

discovered by observation, and being once known can be afterwards

applied as a standard to try other specimens of writing, the genuine-

ness of which is disputed. In each person's handwriting there is

some distinctive characteristic, which, as being the reflex of his nerv-

ous organization, is necessarily independent of his own will, and

unconsciously forces the writer to stamp the writing as his own. Those

skilful in such matters state that it is impossible for a person to suc-

cessfully disguise in a writing of any length this characteristic of his

penmanship." "

The general rule which admits of the proof of the handwriting of a

person by experts, who have compared the writing with other writings

of the same person, is founded on the reason that in every person's

writing there is a peculiar prevailing characteristic which distin-

1 Scott V. Crerar, 11 Ont. 541, 554. 2 E. I. 319, 326, per Brayton, J. See
" In general there is a distinct pre- also Plunket v. Bowman, 2 McCoi d

vailing character in every person's L. (S. Car.) 138, 140, per Gantt, J.

manner of writing which is easily dis- In Matter of Hamilton, 1 Ben. ( U.

coverable by observation, and when S.) 455, 11 Fed. Cas. No. 5,976, Judge

once known may be afterwards ap- Blatchford said " the general corre-

plied as a mental standard by which spondence " of signatures before him

to test any other species of his writ- was such that there was " no room to

ings whose genuineness is disputed." doubt that they were made by the

Eeid V. Warner, 17 L. C. Kep. 485, same person."

492, per Badgley, J. 2 Hanriot v. Sherwood, 82 Va. 1, 8,

"Every man's handwriting has a per Lacy, J. See also Matter of

definite and distinct character, so Gordon, 50 N. J. Eq. 397, 26 Atl. Rep.

much so that those familiar with it 268, as quoted infra, § 631.

are, at all times, able to distinguish ' By nature, custom, and habit, in-

it from all others." Kinney v. Flynn, dividuals, as a general rule, acquire
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guishes it from tlie handwriting of every other person, and, therefore,

that an expert, by studying characteristics as they appear in the

gepuine writings, may be able to determine with soijie degree of cer-

tainty whether a writing sought to be proved contains any of the

characteristics of that which he has examined and studied.'

Many persons habitually sign their names in a peculiar hand, very

different from their handwriting in the body of papers written by

them; they adopt and persevere in a particular form of signature,

while their general hand is constantly changing. The most striking

feature in the handwriting of Mrs. Myra Clark Gaines was the uni-

formity of her signature.* Sometimes a man uses a different signature

for different kinds of documents— his autograph to notes, for in-

stance, differing from that on receipts ; but a common general charac-

ter may be visible in all of them so that a witness who ha,s seen one

may be permitted to give his opinion as to others."

It has been remarked that the handwriting of a man who writes but

little may never acquire any very definite characteristics or any great

uniformity." This observation may cut more than one way. Thus in

a case where an aged man of meagre education wrote but little, and

with evident effort, confined chiefly to his signature, the court deemed

it hardly possible that he could not only depart strikingly from his

ordinary signatures, but continue the new handwriting in several

signatures extremely alijce and made at different dates.''

§ 601. Handwriting Compared to Human Countenance.— There

is a distinct, individual character in the handwriting of every man

a system of forming letters which 123, 134. In Lnco v. U. S., 23 How.

gives to their writing a fixed char- (U. S.) 515, 541, the court observed

acter, as distinct as the features of that certain genuine official signatures

the human face, which distinguishes in the case were " remarkable for

their own handwriting from the hand- their uniformity."

writing of every other person." Green ' See Brachmann v. Hall, 1 Disney

V. Terwilliger, 56 Fed, Rep. 384, 407, (Ohio) 539, 548.

pe" Hawley, D. J. « North American F. Ins. Co. v,

s Matter of Hopkins, 172 N. Y. 360, Throop, 22 Mich. 146, 162, per

370, 65 N. E. Rep. 173, per Haight, J. Cooley, J.

See also U. S. National Bank r. ' Doty v. Delliiiger, 94 N, Y. App.

National Pnrk Bank, 50 TTun (N. Y.) Div. 610, 87 N. Y. Supp. 1001 (sig-

495, 13 N. Y. Rnpp. 411, 413. natures pronounced forgeries in this

4 Gaines's Succession, 38 La. Ann. case).
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who can write; and with those who have written mjich, that char-

acter is so fixed and striking, that persons acquainted with it feel no

more difficulty in recognizing it than in knowing the face of the

writer.*

"We know with certainty the faces of our acquaintances, though

we have not always the power to describe particularly the points of

difference in the faces of different individuals, or the minute particu-

larities of any one," said Judge Wright of Ohio, charging a Jury.

"This skill is not limited to a Imowledge of the face, while all the

features, or their expression, remain as we have been accustomed to

see them. We know the face, though derangement has imparted to it a

new appearance, or when distorted by pain or disfigured by wounds

and presented in an entire new light. It is the image of the whole

face that impresses the memory. The same faculties enable us to dis-

criminate among different plants and trees, and to distinguish their

varieties and the different species of the same genera] class. We daily

meet those who, with a single glance of the eye upon a tree, can tell

the precise kind of fruit it will bear, and we would implicitly rely

upon their opinion, although, if questioned, they were unable to

describe accurately the difference between the several species. We
judge of writings, as of other things, by its individual cjiaracter as a

whole."

»

" A witness may well recognize a familiar hand, without being able

to testify to one single pecviliarity which distinguishes it from the

handwritings of all other men. So with identity. We may recognize

a person, and be able to testify to his identity with confidence, with-

out being able to describe a single peculiar feature different from that

of every other man. The proof in such case depends upon the con-

clusion formed in the mind of the witness. It is a mere matter of

opinion, bjit it is the only satisfactory or reliable evidence that can

be given." ^°

8 Gilliam v. Perkinson, 4 Rand. Pa. St. 493, 504. Compare infra-,

(Va.) 325, 328, per Carr, J.; Jones v. § 616, text for note 126.

Hough, 77 Ala. 437, 438, per Stone, » Murphy v. Hagerman, Wright

C. J. See also Strong v. Brewer, 17 (Ohio) 294, 297.

Ala. 706, 719; Foster v. Jenkins, 30 lO D.eWitt v. Barley, 13 Barb. (N.

Ga. 476, 478; Beaubien v. Cieotte, 12 Y.) 550, 554, per Parker, P. J. See

Mich. 459, 507; Carson's Appeal, 59 also infra, § 603, text for note 21,
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On the trial of Mr. Justice Johnson in the Court of King's Bench,

a witness who had been acquainted with the defendant fourteen or

fifteen years, and had been employed in his office ten years, testified

in chief that in his opinion the disputed writing was not the hand-

writing of the defendant. Apparently he did not give this opinion

upon the instant, and thus laid himself open to the following ques-

tion by Mr. Erskine on cross-examination :
" Likeness of handwrit-

ing has been compared with the features of the face : I should

suppose Judge Johnson's face is familiar to you; should you be as

long looking at his features to see if you knew him ? " The witness

replied :
" I have not a sharp eye, and I would not be staring in any

man's face. You should give one time to look over it. I could have

said it at the first blush, but I did not wish to give an answer as

if I had come prepared." " But the circumstance that a witness

pauses has been thought to be consistent with the theory that the

witness speaks to the writing as if it were a person's physiognomy.

Thus, where a witness examined genuine documents in his possession

before he declared that a disputed writing was genuine, the court

said his testimony was not thereby invalidated and was only slightly

diminished in weight. " It can hardly be expected," the court argued,

" that any cautious and conscientious man would speak promptly

and confidently upon such a subject, which is at last only a matter

of belief and opinion, without a close inspection of the writing, and

refreshing his memory by all means in his power. It is like an

acquaintance with the human countenance. We frequently know the

face upon first sight, without knowing when or where we have before

seen it; and having forgotten to whom it belongs, we are reminded,

by circumstances brought to our recollection by some extraneous in-

formation, of the name of the person, and the time, place, and cir-

cumstances of our former acquaintance, which enables us to speak

with confidence as to the identity of the person; not upon this

information, but upon our own recollection thus refreshed, although

time may have made a considerable change in his features. One

speaking confidently, under such circumstances, would be entitled to

belief in a degree little, if any, less than one who had a daily and

intimate intercourse with the person in question." ^-

11 Trial of the Hon. Mr. Justice Johnson, 29 How. St. Tr. 488,

izRedford v. Peggy, 6 Rand. (Va.) 316, 333, per Greon, J,
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§ 602. Signature by Mark. — In Alabama it was held that a

witness who has frequently seen a party make his mark to deeds or

other writings, and who can testify that he believes that he knows

it, may be permitted to prove the execution of an instrument thus

subscribed. " It may be more difficult to acquire a knowledge of a

simple mark, by which an illiterate man executes a deed, than the

knowledge of the handwriting of one who can write his name in full,

but we cannot perceive why it may not be done," said the court.
'"' In some instances the peculiarity may be as strong as that which

marks the characters of one who can write, and in other instances

not perhaps so great; yet in all, we apprehend, would be found some-

thing distinct and peculiar, which would enable one who had fre-

quently seen the party make his mark to know it."
^^

In a case in Oregon the court said :
" Considering the manner in

which marks of persons incapable of writing their own signatures

are usually made, by merely touching the pen while tke scrivener

forms the character, it is a matter of doubtful propriety whether any

person ought to be allowed, as a matter of evidence, to identify such

a mark as a handwriting ; but the mark of some persons by reason of

methods of their own adoption in its formation, and its inherent

peculiarities, might be capable of identification, and we are of the

opinion that such evidence ought to be permitted to go to the jury;

but the attending circumstances touching the habits of the person

whose mark is in the balance, his accustomed manner of niaking tlie

same, and the peculiarities attending it which render it capable of

identification, should "be carefully considered and scrutinized in

determining the weight to be ascribed thereto." '^^

But generally where a mark, on inspection, appears to have nothing

in its construction to distinguish it from the ordinary marks used by

illiterate persons to authenticate their assent to written instruments, it

is not the subject of opinion evidence.^" " The admission of such

13 Strong V. Brewer, 17 Ala. 706, is Shinkle v. Crock, 17 Pa. St. 159.

710, per Dargan, C. J. See also See also Jones v. Hough, 77 Ala. 437;

Neliiis V. Brickell, 1 Hayw. (2 N. Watts v. Kilburn, 7 Ga. 356; Travera

Car.) 19; George v. Surrey, M. & M. v. Snyder, 38 111. App. 379; Jackson

516, 22 E. C. L. 271; Fogg v. Dennis, v. Van Dusen, 5 Johns. (N. Y.) 144,

3 Humph. (Tenn.) 47. 155; Matter of Porter, (Surrogate

"State V. Tice, 30 Oregon 457, 48 Ct.) 1 Misc. (N. Y.) 262, 22 N. Y.

Pac. Rep. 367, per Wolverton, J, Supp. 1062; Matter of Reynolds, 4

FACTS — 39
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testimony would lead to great uncertainty, and open a door to fraud.

It would be far more dangerous in the ease of wills than in other

instruments where living parties may have some means of counter-

acting its effect." ^^

Testimony of the marksman himself denying the genuineness of

his mark, twenty or thirty years having elapsed since it was made,

was declared to be entirely insufBcient to establish the fact of

forgery.^'

Chancellor "Walworth of New York held that the testimony of

experts who had been in the habit of examining signatures and marks

of young persons, as well as of very aged ones, was admissible to prove

that a disputed mark could not have been made by the unaided hand

of old age and decrepitude, and that it was erroneous to instruct a

jury that the testimony had only the very slightest weight.^*

§ 603. General Characteristics Most Reliable Basis for Opinion.

— In a leading English case, Coleridge, J., speaking of handwriting,

said :
" The test of genuineness ought to be the resemblance, not to

the formation of the letters in some other specimen or specimens,

but to the general character of writing, which is impressed on it

as the involuntary and unconscious result of constitution, habit, or

other permanent cause, and is therefore itself permanent." ^' Sir

John Nieholl said that " the best, usually perhaps the only proper,

evidence of handwriting, is that of persons who have acquired a

previous knowledge of the party's handwriting from seeing him write,

and who form their opinion from the general character and manner

of this, and not from criticising particular letters." ^° And it was

laid down by the New York Court of Appeals that opinions as to

Dem. (N. Y.) 08; Worden r. Van i' Hutcheson v. Meazell, 64 Tex.

Gieson, 6 Dem. (N. Y.) 237; Walsh's 604.

Will, Tuck. (N. Y.) 132; Matter of is Lansing v. Russell, 3 Barb. Ch.

Hopkins, 172 N. Y. 360, 65 N. E. Rep. (N. Y.) 325.

173; Carrier x\ Hampton, 11 Ired. L. is Doe r. Suckermore, 5 Ad. & El.

(33 N. Car.) 307; Engles r. Bening- 705, 31 E. C. L. 406, quoted in Wil-

ton, 4 Yeates (Pa.) 345, at p. 346; liams r. State, 61 Ala. 33, 40. and

Gilliam r. Perkinson, 4 Rand. (Va.) King r. Donahue, 110 Mass. 155. See

325, at p. 329. also Porter r. Wilson, 13 Pa. St. 641,

10 Shinkle v. Crock, 17 Pa. St. 159, C47.

162, per Lewis, J. 20 Robson v. Rocke, 2 Add. Ecc. 53.
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handwriting "should depend not so much upon mathematical

measurements and minute criticisms of lines nor their exact corre-

spondence in detail when placed in juxtaposition with other speci-

mens, as upon its general character and features, as in the recognition

of the human face." " When handwriting is identified in this man-

ner, the witness states a conclusion of the mind which, although only

an opinion, is yet an opinion founded on the sense of sight alone, the

reasoning powers being but little taxed, not much more so than in

giving the color of a horse.''- Mere perpendicular marks, or scratches

used either perpendicularly or horizontally on a signature for the

purpose of canceling it, do not contain the characteristics necessary

in the formation of letters to enable an expert or any person to speak

with any degree of certainty with reference to the person who made
the marks, and opinion evidence on the subject is therefore inadmis-

sible.^'

It is impossible to describe exactly what in handwriting may be

pronounced general similitude or dissimilitude. In express con-

formity to the rule just stated, a court took especial notice of " a dash

and swing about the stroke " in certain genuine signatures, while in

the disputed writing, although it simulated the standard, " the

strokes appear to be labored and lacking the clean-cut appearance of

the true signatures." ^* Commenting upon a disputed signature

which was very unlike the genuine standards, and was pronounced

a forgery, the court said :
" Perhaps the most striking feature about

it is that it lacks the life of the genuine signature. It presents the

appearance of a labored and dead production." ^^ In another case

where the witnesses for the proponent of a holograph will admitted

that the signature was unusual, " the body of the will, including the

21 Miles V. Loomis, 75 N. Y. 288, quoted infra, § 631. And see supra,

296, per Hand, J., quoted in Matter § 601, and infra, § 638.

of Gould, (Surrogate Ct.) 15 N. Y. 22 Dewitt i). Barley, 9 N. Y. 371, 384,

St. Rep. 784, and Matter of Albinger, per Mason, J.

(Surrogate Ct.) 30 Misc. (N. Y.) 187, 23 Matter of Hopkins, 172 N. Y. 360,

63 N. Y. Supp. 744. For similar views 65 N. E. Rep. 173.

expressed in other cases see Barlaw 24 Matter of Albinger, ( Surrogate

V. Harrison, 51 La. Ann. 875, 25 So. Ct.) 30 Misc. (N. Y.) 187, 63 N. Y.

Rep. 378; Green v. Terwilliger, 56 Supp. 744.

Fed. Rep. 384, 407 ; Matter of Gordon, 25 Matter of Gordon, 50 N. J. Eq.

60 N. J. Eq. 397, 26 Atl. Rep. 268, 397, 26 Atl. Rep. 268.
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decedent's name, near the top, is in his own usual free, rapid, add

easy style of writing," observed the court, " while the disputed signa-

ture has a heavy, labored, wavering appearance, as though carefully

and slowly written, and, as many of the proponent's witilesses have

said, requires an explanation. The signature, on its face, independ-

ent of any other consideration, is, without any question, suspicious.

Even when considering this signature in the most favorable light, in

connection with the other evidence in the ease tending to show that

the decedent intended to make testamentary provision for the pro-

ponent, it nevertheless stands out as a silent, eriiphatic denial of

genuineness. A person may write poorly at times, when his signa-

ture does not resemble his uf-ual style of writing, perhaps; but there

is a built-up, mechanical appearance of this disputed signature which

even a most liberal consideration cannot disregard. The suggestion

ofEered by proponent, that men, in signing important documents,

like a will, etc., are apt to use more care in signing their names,^"

has no application whatever to the decedent's habit in this regard,

for we find that his signatures to the will of Oct. 23, 1901, and

a still earlier will in favor of his cousin . . . are written in his

usual bold, rapid, and easy style." ^' Sometimes it has been observed

as a marked characteristic of particular signatures that where there is

no decided line to be followed, they rise as they progress to the right,

so that the ending of each is very perceptibly above its commence-

ment.-^

The opinions of non-experts upon the identity of handwriting with

which they are acquainted are admitted upon the theory that poverty

of human language makes it impossible to convey to others the minute

particularities on which their judgment is founded.-^ Upon com-

parison of genuine signatures of the plaintiff with one which he

pronounced a forgery. Judge Deady said that over and above various

dissimilarities which he mentioned " there is a difference in the gen-

eral eilect and appearance of the signatures that is more readily felt

than expressed. One may see at a glance that two pictures, which

have a general similarity, are not portraits of the same person, when

20 See infra, § 607. =8 Comv.iy v. Bwald, (N. J. 1S99) 42

2' Matter of Burtia, (Surrogate Atl. Rop. ;i,3S.

Ct.) 43 Miac. (N. Y.) 437, 89 N. Y. 20 New York r. Pentz, 24 Wend. (N.

Supp. 446, 447, per Surrogate Woodin. Y.) 668, 675, per Verplanck, Sen. Se^
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it might be difficult to give a satisfactory reason for the conclusion.

The disputed signature is evidently the work of a skilful penman.

The lines are comparatively smooth and steady, while the exact con-

trary is characteristic of the plaintiff's writing. Indeed, I very much

doubt if he could write such a signature as the one to [the disputed

writing]."^"

The particular form of a letter is not a very sure test of hand-

writing. "Accident, haste, the position of the paper, the presence

of a hair in the nib of the pen, or its more or less free discharge of

ink, might essentially vary the turn of the letters." ^^ In a case in

New York, experts called by the contestants of a will left no means

untried for accentuating the differences between the signature to the

propounded will and various genuine signatures used as standards.

They examined the curves and angularities of the strokes of the

letters, the directions of the slope of the various parts, the amount

of pressure exercised upon the down strokes, the point at which it

was initiated, and the place where it ceased; the apparent rapidity

with which the pen was carried to make the up or hair strokes, their

regularity or irregularity, the size of the loops, the relative size of the

different letters, and the comparative length of the different signa-

tures. While this ingenuity showed great study devoted to the eluci-

dation of the subject, it made a very slight impression upon the

court.^-

§ 604. Handwriting Easily Imitated or Traced.— " It is easy to

forgQ the handwriting of almost any man, so that it may be almost

impossible for the best judges to discriminate between the false and

the true," said Mr. Justice Grier, " and it is too true that persons

may be found willing, for a sufficient consideration, to swear to any

statement of facts." ^^ In the English Ecclesiastical Court, it was

also Gentry v. McMinnis, 3 Dana C.) 88, 24 Fed. Cas. No. 14,257. "The
(Ky.) 382. skill in imitating the writing of an-

30 Sharon v. Hill, 26 Fed. Rep. 337, other is sometimes so perfect that the

360. most experienced are at fault in de-

31 Murphy v. Hagerman, Wright tecting the falsehood." Murati v.

(Ohio) 294, 298, per Wright, J. Luciani, 1 Bald. (U. S.) 49, 17 Fed.

32 Taylor Will Case, ( Surrogate Cas. No. 9,936, per Hopkinson, D. J,,

Ct.) 10 Abb. Pr. N. S. (N. Y.) 300. charging a jury. See also infra, §

S3 Turner v. Hand, 3 Wall. Jr. (C. 614.
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the settled practice not to establish a testamentary paper on evidence

of handwriting without something additional to connect the instru-

ment with the decedent, and Sir John Nicholl said the rule was

" founded upon the facility there is of imitating liandwriting so

closely as to deceive those who are best acquainted with that of the

supposed testator." ^* One who is not much accustomed to write

might fmd it difficult or impossible to detect a carefully made imita-

tion of some of his writing.^^ " The worst forgery this court was

ever required to pass upon," said Chief Justice Campbell of Michi-

gan, " was one where the fact was proved beyond any doubt, and yet

the signatures were so perfect that their genuineness— without con-

clusive proof of other facts— could not have been overthrown."^"

In passing upon the validity of signatures in a case in the New Jersey

Court of Chancery, Vice-Chancellor Pitney said :
" I have myself

recently had a case before me where a signature was forged six times

with such consummate skill that the same distinguished expert who

assisted me here was unable to point out any difference between the

signatures and the standards in that case, and yet the forgery was

established beyond all peradventure, and so strongly and clearly that

the counsel who supported their genuineness substantially threw up

his brief, and the utterer has since been convicted of the crime." ^'

It is evident that a signature may be more easily and exactly

imitated than a holograph composition consisting of many words.'*

An alleged holograph will of Mrs. Myra Clark Gaines, which was

offered for probate, had a general resemblance and bore a striking

similarity to her genuine writing. But forgery was detected by

certain features and peculiarities in her genuine writings which had

not been successfully imitated in the document, although one of the

judges, disclaiming to be an expert in handwriting, said that the

instrument was too skilful an imitation to enable him to pronounce

from mere inspection and comparison that it was a forgery.'"

84 Crisp V. Walpole, 2 Hag. Eoc. so Matteson v. Morris, 40 Mich. 52,

531. See also Saph v. Atkinson, 1 58.

Add. Ecc. 162, and infra, § 615, note s 7 Greenwood v. Henry, (N. J.

117. 1894) 28 Atl. Rep. 1053, 1057.

86 North American F. Ins. Co. v. ss Constable v. Steibel, 1 Hag. Ecc.

Throop, 22 Mich. 146, 162, per 56, prr Sir John Nicholl.

Cooley, J. 8° Gaines's Succession, 38 La. Ann.
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The hand of an old and decrepit person would probably be un-

equal to the task of executing a very clever forgery. " Those who

have seen the genuine signature of the patriot Stephen Hopkins,

upon the Declaration of our Independence, and have compared it

with Benjamin 0. Tyler's admirable facsimile of the signatures to

that instrument, can see at once that the hand of age and disease

may be successfully imitated by one in the prime of life and in the

full possession of his muscular powers. But the venerable patriot

whose head and whose heart were still strong and sound, although

his hand trembled from age and disease, could not have imitated,

successfully, the natural signature of B. 0. Tyler." *"

It is not at all unlikely that a traced signature ^^ would deceive

at least ordinary observers *^ or even the writer of the original.*' " It

requires much experience and a more than ordinary skill to detect

counterfeit signatures to bank notes. The fraudulent ingenuity of

men has brought this crime to such perfection that even the signers

themselves have sometimes been imposed upon." ** It is said, how-

ever, that there will probably be a stiffness in a traced writing not

observable in a genuine writing.*^ If an alleged spurious signature

is not identical in length or spacing with a signature from which it

is alleged to have been traced, or if letters with open loops in one are

closed in the other, the argument in favor of tracing should not over-

come the positive testimony of unimpeached attesting witnesses that

they saw the disputed signature written by the author of the genuine.*'

The opinion of an expert, that a person whose ordinary handwriting

he has examined would not be able successfully to imitate certain

signatures inspected by the witness, might be entitled to some weight

;

123, 134. Contrary to what might Supp. 744, affirmed on opinion below,

have been supposed, the forger (Supm. Ct. App. Div.) 63 N. Y. Supp.

signally failed in imitating the signa- 1104. See infra, § 665, note 413;

ture. § 666, text for note 430.

40 Lansing v. Russell, 3 Barb. Ch. ** State v. Allen, 1 Hawks (8 N.

(N. Y.) 325, 336, per Chancellor Wal- Car.) 6, 9.

worth. 45 MoDonogh's Succession, 18 La.

41 See infra, § 605. Ann. 419, 452. Oompa/re, however, as

42McDonogh's Succession, 18 La. to traced writings, infra, § 614, text

Ann. 419, 448. for note 111.

43 Matter of Albinger, (Surrogite 46 Wright v. Flynn, (N. J. 1905)

Ct.) 30 Misc. (N. Y.) 187, 63 N. Y. 61 Atl. Rep. 973.
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but his opinion that the person could more readily counterfeit one

th^n another of the signatures was thought to be fanciful and en-

titled to little or no consideration.^' In a case involving the genuine-

ness of a signature, it has been held that an expert may be permitted

to testify that signatures can be so perfectly imitated by an adroit

penman as to render detection extremely difficult.*^ But on a prosecu-

tion for forgery it was erroneous to allow an expert, on behalf of the

state, to make an imitation of a genuine signature of the person

whose name was alleged to have been forged, and to hand it to the

jury for their inspection and comparison. The fact that it was easy

for the expert to counterfeit the signature or any other did not tend

in the slightest degree, said the court, to prove that the defendant

did it or even that he was competent to do it.^**

§ 605. Signatures Exactly Identical Not Genuine— Traced

Writings. — " It is a fact well Icnowu, and may be readily verified,

that no two signatures, actually written in the ordinary course of

writing them, are precisely alike. The character of a person's signa-

ture is generally of uniform appearance, and the resemblance between

one and another signature of the same person is thus apparent.

But the coincidence is seldom, if ever, known, where a genuine signa-

ture of a person, when held up to the window-pane, superposed over

another genuine signature of the same person, is such a facsimile

that the one is a perfect match to the other in every respect. It may

be possible for an expert penman, intentionally, to make two signa-

tures so jnuch alike that one will be a counterpart of the other; but

the signatures made in ordinary transactions, written without such

studied and careful intention, are never counterparts one of another.

There is a diversity in the marks of the pen, the size of the letter,

the level of the signature, and the space it occupies, that stands as a

guard oyer the genuine signature, and characterizes it as a true

signature." "" In 4 Am. L. Eev. (1869-70) 635, there is an interest-

ing account of the Howland will case in the United States Circuit

Court for the First Circuit. Upon the subject of the identity of two

signatures. Professor Peirce, who was the most celebrated mathemati-

47 Holmes v. Goldsmith, U7 U. S. ^« Thomas v. State, 18 Tex. App.

150, 164, per Shiras, J. 213, 223.

48 Page V. Homans, 14 Me. 478. bo Hunt v. Lawless, (N. Y. Super.
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cian in this country, expressed an opinion. He gaid this phenomenon
" could occur only once in the number of times expressed by the 30th

power of five; or more exactly, it is once in 2,666,0pp,000,0p0,000,-

000,000. This number far transcends human experience. So vast

an improbability is practically an impossibility. Such evanescent

shadows of probability cannot belong to actual life. They are un-

imaginably less than those least things which ^he law cares qot for.

The coincidence which is presented to us in this case cannot, there-

fore, be reasonably regarded as having occurred in the ordinary course

of signing a name. Under a solemn sense of the Responsibility in-

volved in the assertion, I declare that the coincidence which has here

occurred must have had its origin in an intention to produce it."
^^

The case went off on another question, so that there was npt given to

Professor Peirce's opinion the force of judicial sanctipn.^^ While it

cannot therefore be quoted as evidence or authority, it may be stated

that courts have uniformly concluded that where two or more sup-

posed signatures, especially if there are more than two, are found to

be counterparts, it is certain either that all are spurious and traced

from a common original or that one is genuine and the others

traced from it.°^

Probate of a holograph will was opposed pn the ground that the

testator's signature was forged. Every feature of the signature, how-

ever minute or apparently insignificant, was subjected to a searching

examination and analysis by experts. The court said that an injustice

might, perhaps, be done in predicating a forgery upon this class of

evidence alone, and continued as follows :
" But there appears in the

case at bar a silent, convincing piece of evidence, furnished by the

Ct.) 7 Abb. N. Cas. (N. Y.) 113, 119, 53 McDonogh's Succession, 18 La.

per Hon. E. L. Fancher, referee. Ann. 419, 448; Day v. Cole, 65 Mich.

BiJn the Howland will case, how- 129, 31 N. W. Rep. 823; Hunt v.

eyer, genuine signatures of various in- Lawless, (N. Y. Super. Ct. ) 7 Abb.

dividuals made in the ordinary course N. Cas. (N. Y'.) 113; Matter of Koch,

of business were exhibited, which cer- (Surrogate Ct.) 33 Misc. (N. Y.) 153,

tainly contradicted the broad asser- 68 N. Y. Supp. 375. For other cases

tion that exact identity of signatures alluding to this point see Doty v.

of the same person cannot possibly Delljnger, 94 N. Y. App. Div. 610, s;

occur. 4 Am. ^. Rev. 650, 654. N. Y. Supp. 1001 ; Matter of Burtis,

B2See Mandell r. Green, 108 Mass. 107 N. Y. App. Div. 51, 94 N. Y.

277; Robinson v. Mandell, 3 Cliff. (U. Supp. 961, 968; Hanriot v. Sherwood,

S.) 169, 20 Fed. Cas. l^o. 11,959. S2 Va. 1, 9.
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will itself, which, independently of the expert evidence, establishes

beyond any reasonable doubt that the signature to the will pro-

pounded was not written by the decedent. I refer to the startling

physical evidence which is disclosed when the disputed signature and

the genuine signature at the top of the will are superimposed. Upon
a careful inspection of these two signatures, it will be found that

they coincide almost exactly— in other words, if we place the dis-

puted signature over the genuine signature, near the top of the will,

and hold them up to the light, it is difficult to locate any of the

genuine signature underneath, for the reason that they superimpose

with such remarkable exactitude. True, there are slight departures

occasionally from the model, but these variations are only in the

detail of certain lines; the whole of the disputed signature being

structurally the same as the other, and occupying the same physical

field. Indeed, it may fairly be said that these very departures tend

to indicate the process which has produced the signature, for it will

be noticed that after each departure the line of the disputed signa-

ture immediately returns to the line of the model; showing con-

clusively, as I think, that there was a model which was steadily

operating as a guide to the writer's hand. This coincidence of a

disputed signature with a genuine one when superimposed against

the light has long been held by the courts to be proof of

simulation.

" As the Appellate Division of the Supreme Court says in the Eice

will case,^* it does not need the testimony of experts to demonstrate

that the disputed signature is a tracing from the genuine. ... It

is a common occurrence in tlie speech of people to hear the expression

that ' nobody ever writes twice alike.' And that belief has become

so well established that, when we find a genuine signature which

coincides with the disputed signature, there is but one inference to

be drawn, namely, that the one is a tracing from the other. In the

Eice case,"'' the court did not have before it the original model from

which the signatures were traced, and came to the conclusion that the

four signatures were traced from some unknown genuine signature

from tlie fact that they all practically coincided. In the case at bar,

however, we have the model before us— the genuine signature near

the top of the will. We have, therefore, in the case at bar, a surer

0* Matter of Rice, 81 N. Y. App. Div. 223, 81 N. Y. Supp. 68.
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test of the method of production than existed in the Eiee case.

With both the model and the copy before us, we can, by simply com-

paring the two, follow each stage in the process, and determine with

practical certainty whether one has been traced from the other.

Another point, also apparent from inspection, and which is strongly

suggestive in this connection, is the fact that the signature has the

appearance of being tilted up to the left, as though made from a

copy which was not laid straight on the printed line. In other words,

the signature starts in at a point somewhat above the printed line,

and then follows an imaginary line which gradually approaches the

printed line until they meet at or near the end of the signature." ^^

In a case of a contested will where the subscribing witnesses were

confident of the genuineness of their signatures, the court neverthe-

less refused to admit the instrument to probate, being convinced that

the witnesses were honestly mistaken, and that their signatures to a

wiU actually executed had been reproduced by tracing upon the pro-

pounded instrument which had been fabricated.''

§ 606. Natural, Simulated, or Disguised Handwriting.— In one

of the English cases at nisi prius an inspector of franks, being called

as a witness and requested to look at a disputed writing, was asked:

" From your knowledge of handwriting in general, do you believe that

writing to be a natural or fictitious hand ? " Baron Hotham said

:

" His science, his knowledge, his habit, all entitle him to say, I am
confident it is a feigned hand. To that there is no objection; and

so far as that goes, I see no reason for rejecting that evidence." ^*

It is now generally held that a witness professing to have skill in the

knowledge of handwriting may be permitted to give an opinion from

mere inspection whether a writing in question is a free, natural, and

genuine hand or whether it is an imitated, simulated, or disguised

hand.'*" But " it is agreed on all hands," said Chief Justice Shaw,

50 Matter of Burtis, (Surrogate Ct.) ^o Lyon v. Lyman, 9 Conn. 55; Cox

43 Misc. (N. Y.) 437, 89 N. Y. Supp. v. Dill, 85 Ind. 334, 337; Moody v.

441, 447, per Surrogate Woodin. Eowell, 17 Pick. (Mass.) 490; Keith

57 Matter of Albinger, (Surrogate v. Lothrop, 10 Cush. (Mass.) 453;

Ct.) 30 Misc. (N. Y.) 187, 63 N. Y. Jewett v. Draper, 6 Allen CNlass.)

Supp. 744, d/^Jrmed 47 N. Y. App. Div. 434; People v. Hewit, (Cy?i- & T.

643, 63 N. Y. Supp. 1104. Ct.) 2 Park. Crim. (N. Y.) 20; Travis

58 Rex V. Cator, 4 Esp. 117, 145. v. Brown, 43 Pa. St. 9, 18; Ulmer v.
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"that such evidence is in general deserving of little consideration." °"

Chief Justice Bronson said there is a manifest inconsistency in receiv-

ing the evidence and then telling the jury it is of no possible value;

and, besides, evidence should never be given to a jury which, uncon-

tradicted, they are not at liberty to believe. " On the vs'hole, I think

the weight of authority is against receiving such evidence," he con-

tinued, " and that it should be rejected. There are many things

which affect the genuine handwriting of a party, such as his age,

health, habits, state of mind, position, haste, penmanship, and writ-

ing materials,**^ and the opinion or belief of a witness who judges

solely from an inspection of the instrument alleged to be forged rests

on no solid foundation. It is impossible that he should know whether

an instrument or signature is genuine or only an imitation, when he

has never seen the original. At the best, he can only give us a con-

jectural opinion, which is much too loose and unsatisfactory to lay

the foundation for a judicial decision." ^^

On the other hand, Chief Justice Tilghman said :
" It is easier in

the nature of the thing to discover that writing is in an imitated

hand than to ascertain a forgery by comparing the genuine writing

Gentner, 3 Penny. (Pa.) 453. See being an imitation unless lie has seen

also Kirksey v. Ki^rksey, 41 Ala. 626, the original; and it does not appear

638. to me necessarily to follow that an
«» Moody V. Rowell, 17 Pick, inspector of franks has peculiar means

(Mass.) 490, 497. See also Miles v. of ascertaining imitated handwrit-

Loomis, 75 N. Y. 288, 294; Phoenix ing."

F. Ins. Co. V. Philip, 13 Wend. (N. In Stranger v. Searle, 1 Esp. 14, an

Y. ) 81, 83; McGibbon v. Burpee, 25 inspector of franks, being asked if by

N. Bruns. 81, 84, per Palmer, J. " I the bare inspection of a handwriting

do not think that either court or jury he could pretend to ascertain whether

would believe him or place the least it was a, natural or an imitated hand,

reliance on his opinions.'' Per Den- frankly replied that, except in very

man, C. J., in Doe v. Suckerniore, 5 few cases, he could only do it by com-

Ad. & El. 703, 31 E. C. L. 429. "I parison of hands, or by knowing the

have great doubt whether this is party's handwriting,

legal evidence; but I am perfectly Sir John Nicholl seemed to ha-\o

pl^ar that it is, 'if received, entitled more confidence in such opinions

to po weight." Per flolroyd, J., in where they were expressed vehemently.

Gurney v. Langlands, 5 B. & Aid. 330, Saph v. Atkinson, I Add. Ecc. 102.

7 E. C. L. 118. In the same case oi See infra, § 607.

Best, J., said: "It is impossible for "^ People v. Spooner, 1 Den. (N. Y.)

apy person to speak to handwriting 343, 346.
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of the person supposed to have written it with the writing supposed

to be forged. In an imitated hand there is generally a stiifnessj

which a veiy acute observer may perhaps distinguish; but when a

writing is forged, the forger will endeavor to conceal his natural hand,

so that the difficulty of judging by comparison only must be very

great."
°^

§ 607. Causes of Variations in Same Person's Writing. — In a

case of a contested will where it was unsuccessfully contended that

the signature of the testator, Mr. Taylor, was forged. Surrogate

Hutchings of New York observed that ordinary everyday occur-

rences produce among the signatures of every person greater or less

alterations, and that expert testimony to a forgery deduced from

minute dissimilarities is not entitled to any weight unless supported

by strong corroborative proof. Discussing the manifold causes of

dissimilarities, he proceeded as follows :
" In the first place, it ap-

pears to me that the mental condition of an individual must neces-

sarily have an important influence upon the character bf his writing.

Instances of this nature are so common as scarcely to need illustra-

tion. Imagine a man overwhelmed with grief, or furious with anger,

or under the effect of stimulants, attempting to write his name."*

The momentary vexations of life are sufficient to produce appreciable

alterations, while even such commonplace occurrences as the pressure

of business or the state of the weather are not without influence.

Taking, for example, the theory of the contestant (though not at

this time passing on the fact) , that the signature to the will is written

with more steadiness and regularity than the five signatures which

are in evidence as exhibits in the case (one is an indorsement on a

promissory note, and the other four letters to his granddaughter when
in Europe), may not this be considered as an evidence of the effect

of mental condition upon handwriting? Is it improbable that a man
of Mr. Taylor's years who, so far as it appears from any evidence,

had never before affixed his signature to so solemn a document as a

63 Lodge V. Pipher, 11 S. & R. (Pa.) son of its grotesque appearance eora-

333, 336. See also Re Gammell, 19 pared with his normal signature, as

Nova Scotia 265, 282, per Weatherbe, J. every one knows.
'* A person's signature made when But there may be no perceptible

he was intoxicated may be satisfac- difFerenee between the handwriting ol

tory evidence of his condition by rea- a person suffering from mental abprr^-
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will, an act which brought vividly before him, as it brings to all men,

the certainty of death, and that death is necessary to ratify the de-

crees therein expressed, should write that signature with more de-

liberation than the many signatures which he was in the habit of

hastily and automatically aflSxing to checks, notes, letters, bills, etc. ?
"^

Of equal importance are the physical circumstances surrounding an

individual; the height of the table at which he sits, the differences

between sitting and standing, when he has to write in a posture to

which he is unaccustomed, the flexibility and peculiar character of

the pen or quill, the kind of iuk, and the substance supporting the

paper. A trial will speedily convince any one of the radical dif-

ferences perceptible between two successive signatures when the only

circumstance altered has been to write one on marble and the other

on cloth; or when the difference is in the kind of paper— those

accustomed to ruled paper may write badly on unruled— and the

same may be said as to the peculiar quality of the paper, whether

tion and his handwriting at a time

when his mind was not disturbed.

Fay V. Fay, (N. J. 1894) 29 Atl. Rep.

356, 360.

65 A person's handwriting " may be

affected by his health, mood of mind at

the time he writes, his haste or leisure

in writing, the character of the pen,

ink, or paper, or other fortuitous cir-

cumstances." Jones V. State, 60 Ind.

241, 244, per Biddle, C. J. See also

Matter of Taylor, 126 Cal. 97, 58 Pac.

Rep. 454; Doe v. Suckermore, 5 Ad. &

El. 703, 31 E. C. L. 421, per Patte-

son, J. ; and see supra, § 606, text for

note 61.

" Dissimilitude may be occasioned

by a vnriety of circumstances— by

the state of the health and spirits

of the writer, by his materials, by

hia position, by his huri-y or care—
circumstances which deserve still more

consideration when witnesses rest

their opinion on a fancied dissimi-

larity of individual letters." Con-

stable V. Steibel, 1 Hag. Ecc. 56, per

Sir John NichoU. See also Murphy v.

Hagerman, Wright (Ohio) 294, 298,

quoted supra, § 603 ; Risley v. Indian-

apolis, etc., R. Co., 7 Biss. (U. S.)

408, 20 Fed. Caa. No. 11,859.

Physical weakness of a testator

when he executed his will would ac-

count for a want of firmness in his

signature compared with his signa-

tures made when in good health. I;i

re Berrien, (Surrogate Ct.) 5 N. Y.

Supp. 37.

" It is the experience of all business

men that persons often vary mate-

rially in their signatures," said Sur-

rogate Calvin of 'Hew York, "depend-

ing sometimes upon the character of

the pen, quality of paper or ink, and

nervous condition of tlie writer, his

posture in writing, his absence from

other interference, and many other

circumstances which might be sug-

gested, all of which serve to occasion

dissimilarity." Siirvent r. Hesdra, 5

Rcdf. (N. Y.) 47, 60 (contested will

admitted to prolmte).
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Bized or unsized, the amount of light in the room, etc. The circum-

stances affecting handwriting are almost numberless. The state of

bodily health is another point. A natural condition of the parts of

the body used in writing is of prime importance. A trifling blow

on the arm, the effects of a slight fall, a rheumatic or neuralgic pang,

or a gouty twinge may either completely annul or greatly modify the

power and facility of writing. Tremulousness of the hands, due to

partial paralysis, and a weakening in physical and mental power, may
induce a shaking handwriting."" Any one of these circumstances may
completely vitiate all the learned disquisitions of these experts on

what should be the exact uniformity of hairstrokes, base lines, loops,

and slopes. A moment's reflection will show how competent any one

of the above circumstances may be to produce alterations in the hand-

writing which can be rendered apparent by a rapid scrutiny, such as

was bestowed on Mr. Taylor's signature; and in this connection I

may observe that, according to the testimony of one of the witnesses,

Mr. Taylor suffered in his shoulder and hands from a rheumatic ail-

ment ; a fact not known to the experts examined. The fact that such

differences were discovered by these experts will lose any significance

when it is considered that the process they employed will produce like

results when applied to several copies of almost any signature, pro-

vided they were made at different times and under different circum-

stances." "'

Dissimilarities in particular letters are highly probable; "for the

slightest peculiarities of circumstance or position," said Sir John

NichoU, " as, for instance, the writer sitting up or reclining, or the

paper being placed upon a harder or softer substance, or on a plane

more or less inclined— nay, the materials, as pen, ink, etc., being

different at different times— are amply sufficient to account for the

same letters being made variously at the different times by the

same individual. Independent, however, of anything of this sort, few

individuals, it is apprehended, write so uniformly that dissimilar

formations of particular letters are grounds for concluding them not

to have been made by the same person." °*

"u Matter of Cruger, ( Surrogate et seq. See also Matter of Gordon,

Ct.) 36 Miac. (N. Y.) 477, 73 N. Y. 50 N. J. Eq. 397, 26 Atl Rep. 268, as

Supp. 812. quoted infra, § 631.

•"Taylor Will Case, (Surrogate os Robson v. Rocke, 2 Add. Ecc. 53.

Ct.) 10 Abb. Pr. N. S. (N. Y.) 312 "It is within the range of common
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In a case in New Jersey the court unhesitatingly declared that

dissimilarities pointed out by a famous expert as indicating forgery

of a signature were easily accounted for by the fact that the signa-

ture was written with a half-stub "oen, and that the pen was held by

the writer in a position a little different from that in which he was in

the habit of holding it.""

In one case a witness was unable positively to identify his own

signature which was made when his hands were cold.'" Variation

may also be attributable to a change in the physical condition of the

writer at a single sittingJ^

A person's writing may be more constrained and closer or more

open than usual, and perhaps may differ in other respects from his

ordinary writing, because of the limited space allotted to him, or

because of an inclination to fill an ample space, such as a space made

by an erasure.'^

Impairment of a person's sight would explain irregularity in the

outlines of his signature.'^ The signature of an aged person of bad

eyesight might be scarcely legible.'*

The question whether a person whose genuine signatures were in

evidence could have improved his handwriting in a short time so as

to make a signature as good as the disputed one, was held not to be a

proper subject for the testimony of handwriting experts.'^

One of the objections which have been urged against receiving

other instruments for the purpose of comparison has been the danger

of fraud or unfairness in selecting instruments for that purpose, from

the fact that handwriting is not always the same, and is affected by

experience and observation that the 28 Atl. Rep. 1053, 1057, per Pitney,

genuine signatures of the same person V. C.

vary greatly according to the circum- '"Stevenson v. Kurtz, 116 Mich. 95,

stances and conditions under which 74 N. W. Rep. 304.

they are written." Roberts v. Woods, " Matter of Taylor, 126 Cal. 97, 58

82 111. App. 630, 645, per Crabtree, J. Pac. Rep. -154. See m/'ra, § 609, text

See also Conway v. Ewald, {N. J. for note 84.

1899) 42 Atl. Rep. 338, where a testa- 7= Hawkins v. Grimes, 13 B. Men.

tor wrote his signature when propped (Ky.) 257, 264.

up in bed, with the paper placed on a 's In re Berrien, ( Surrogate Ct. ) 5

book, the upper part of his hand N. Y. Supp. 37.

bandaged, but his fingers and arm '* liuble )'. Clark, 1 Hag. Ecc. 115,

free. '" MoKeone v. Barnes, 108 Mass,

80 Greenwood v. Henry, (N. J. 1894) 344.
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age and by the various circumstances which may attend the writing.'"

"Signature and handwriting change as one grows older. There is

sometimes a marked difference between the signatures of the same
person signed at dates not far distant one from the other. Hand-
writing changes with increasing years, iniirmity, and habit.""

Where a girl sixteen years old testified that when she was ten years

old she wrote, for her father, an indorsement introduced in evidence,

but that her handwriting had very much changed and improved since

then, it was a proper exercise of discretion for the trial court to

refuse to require her, on cross-examination, to rewrite the indorse-

ment in the presence of the jury for the purpose of using it in

evidence.''*

A renowned expert who testified for the contestant of a will in a

ease before Chancellor McGill of New Jersey described the testator's

signatures to a bond and mortgage, produced as standards for com-

parison, as formal, stiff, hard-written signatures, made by one whose

ability in writing was limited to the finger movement. In comparison

with the signature to the will he found a difference in angles, pen

pressure, formation of letters, and relation to the base line. This

testimony had no weight with the chancellor. " When it is remem-

bered that the signatures to the bond and mortgage were written at

least eleven years before the signature to the will, the difference

insisted upon may be accounted for," said he. " The first two signa-

tures may have been an effort of the laborer Michael Conway, whose

hands and arm were deprived of nervous flexibility by continued

manual work, while after the lapse of eleven years the signature to the

will may have been an effort of the watchman Conway, freed from

continued manual labor, and more accustomed to write. In short,

the signatures to the bond and mortgage were made at too remote a

period before the disputed signatures to furnish entirely reliable

standards for comparison." '^

'8 Morrison v. Porter, 35 Minn. 425, 60 Ind. 241, 244; Matter of Hopkins,

29 N. W. Rep. 54. See also infra, 172 N. Y. 360, 370, 65 N. E. Rep. 173;

§ 650. Watson v. Brewster, 1 Pa. St. 381,

7T Barlaw v. Harrison, 51 La. Ann. 384.

875, 25 So. Rep. 378, per Breaux, J. ^s Williams v. Riches, 77 Wis. 569,

See also as to changes in the course 46 N. W. Rep. 817.

of time, Bevan v. Atlantic Nat. Bank, 78 Conway v. Ewald, (N, J. 1899)

39 111. App. 577, 581 ; Jones v. State, 42 Atl. Rep, 338,

FACTS— 40
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And yet, were we to adopt Lord Brougham's confident assertion, we
ought to presume that if a person learned to write in his childhood

under a preceptor, the general features of his handwriting will ever

remain the same. Observe his statement at the conclusion of the

following colloquy:

Lord Brougham.— " It is in the evidence of Sir T. Phillips :
' Do

you think that that could be the handwriting of a gentleman of educa-

tion who was born in the year 1692 ?
'—

' No, I do not think it could.'

"

The Lord Chancellor. — "I think he said also that it might be the

handwriting of a person living in 1730."

Lord Campbell.— " That it might be the handwriting of a person

living in 1730, but not of a person born so long ago as the seventeenth

century."

Lord Brougham. — " He is asked :
' You assign to this writing a

period from 1740 to 1750 ? ' His answer is :
' About the middle of

last century.' To be sure, a person born in 1693 might have been

living in 1750; he would be only fifty-eight years of age; but he would

retain the character of the writing as he learned and practiced writ-

ing when a boy. I do not think this evidence is much to be depended

upon." ^^

§ 608. Ingenious Argument Explaining Dissimilarity.— In a

fiercely contested will case in New Jersey, it was claimed that the

instrument was a fabrication. The writer of the body of the will

was never discovered. Several witnesses for the party assailing the

will expressed the opinion that the aged testator's signatures were not

genuine, putting their doubts upon the ground that they were

smoother and better than they had seen him write lately, or within

the last three or four years of his life; and upon comparison with

admitted genuine signatures, such did appear to be the case. The

will was executed, according to the testimony— and this the court

found to be true, and therefore established the will— at the home

and in the presence of a family consisting of a Mr. and Mrs. Hoyt

and their daughters. The circumstance that the signature appeared

to be exceptionally smooth, and the adverse inference thereby sug-

gested, was debated by Judge Vredenburgh as follows :
" Now, is

not this precisely what we would expect to see in the circumstances

80 Tracy Peerage, 10 CI. 4 F, 154, 176,
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under which this will was executed? The testator was evidently

familiar at Hoyt's, and liked to visit there. The evidence of Mr.

Valentine, one of the plaintiffs' witnesses, would show that. He
probably received from Hoyt and the females, who were, if we are

allowed to judge from their evidence, ladies in every sense of the

term, a deference and fespectful attention it was his fortune rarely

to receive. He was universally voted a bore. Valentine and Bonnell

refused to keep him company at five dollars per day. Gen. Eunyon
charged him ten dollars an hour for letting him talk in his office.

Even Kay, the landlord, congratulated himself, to use his own words,

on getting clear of that old customer. The old gentleman was not

wanting in sagacity. He was quick to see outside things. The mis-

fortune was, he never looked into himself. He was conscious of this

repugnance to his company, but could not divine the cause. Those

ladies were too well bred to exhibit it. They were probably amused

at his eccentricities, but as Mrs. O'Shannessy, one of the plaintiffs'

witnesses, says, they said to her, ' We must not mind what an old

gentleman should say,' and treated him with the respect due to his

age. The old gentleman was consequently fond of visiting there,

enjoying a luxury there he very much valued, but received nowhere

else, except from a devisee, a respectful audience. On the evening

in question, when he came to sign the will, he had been peculiarly

happy. He had for the whole evening enjoyed an interested audience.

It had flowed in an uninterrupted current of enjoyment in explaining

to them the subject he most delighted to converse upon, his property

and the mode he meant to dispose of it, unbroken by any rude im-

patience of his auditors or any intruding spectre of lawyers' charges

at the close. So agreeable an impression had their polite and con-

siderate attention made upon him, that after he left, his imagination

became so extravagant that he thought he had actually kissed them,

and when he got home tried to make his old wife jealous by telling

her so. In this mood, the hero of the evening, he came to the final

crowning solemn act of the signature to the will. He would natur-

ally, under such circumstances and in such a presence, want to make

no mean signature. Other witnesses besides the Hoyts say he prided

himself upon his handwriting. Other writings before us show that

he had been in the habit of writing a good deal, and been a good

penman. He asked the ladies for pen and ink to write his name.
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They at first brought him steel pens. He pushed them away,

saying he had tried them before, and could not use them; and his

signatures of his later years, brought here by the plaintiffs, show upon

their face the scraggy steel pen corroding for weeks in the turbid

ink. He asked for a quill pen. It was the quill pen he had learned

to write with in his youth, and had used generally through life, and

with which he thought he could best demonstrate his good penman-

ship. They found a quill, but such was the change of habits, no

penknife was to be found. The ladies thereupon brought their gold

pens. The nature of their correspondence admitted of no turbid ink

or harsh corroded iron pen. Their ink must be of the most fluid, and

their gold pens of the smoothest and softest patents. He selected

one, and dipped it in the fluid ink. But he was not yet ready to risk

his reputation before the ladies by rashly venturing on the documen-

tary signature. He gets another piece of paper, and tries the gold

pen on it several times. It comes up to his expectations, and he then

spreads the will out before him on the round table to sign it in a

hand in sympathy with the importance of the occasion. After so

halcyon an evening, in the happiest mood, with instruments and

materials the mo^t perfect of their kind, in the warm furnace-heated

parlor, with the will spread out before him, with the lamp casting

its bright light Upon the white page, and conscious that faces still

brighter were peering over his shoulders, he makes the signatures,

and triumphantly contemplating his successful exploit, looking up,

exclaims, ' I can beat any of you.' Elizabeth says, after he had

tried the gold pen several times, he said he could write better than

any of us. Mrs. Hoyt says, when the paper was executed, he said he

could write better than any of them. Mary says, he tried several pens

before he found one to suit him, and said he was a good writer, and

could beat any of us. Would we not expect to see, as the plaintiffs'

witnesses say, a signature smoother and better than they had seen

him write lately? Who does not know the difference made in a sig-

nature even of young people, by care, materials, and mood? And

such, so far as we can Judge by comparison and inspection, is the

signature in controversy, and accounts for the discrepancy in the

opinions of the witnesses. The signatures bear upon their face the

evidence of this care. Every letter and every ornamental touch has

the full development of his more careful signatures. Every marginal
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signature carefully humors the creases of the papers. A question is

made of the dot at the end of the middle marginal signature. But
this was an easy thing to happen, as he contemplated for a moment
his success in the signature, especially as he had just seen Miss Anna
do the same thing." ^^

§ 609. Variations in Same Docnment.— Where a document is all

written by the same hand, the parts may not be uniform in hue or

in other respects, by reason of a freer flow from the pen, and con-

sequently a greater accumulation of ink at one point than at others.

It is the common experience of every scrivener that irregularities in

the general appearance of written instruments, a diversity in the form

and shading of the letters, is not only possible, but of very frequent

occurrence in writings by the same person, at the same time, and

with the same pen and ink, and that such is especially liable to be the

case where the scrivener writes from dictation with his attention

divided between the mental operation of comprehending and formu-

lating the instructions of the person dictating, and the physical

operation of placing the same upon the paper. ^^ " It is a matter

of common experience that different pens and different inks are used

in the writing of a single document ;
" and this may cause a difference

in the general style of writing and give to the document a false

appearance of having been written at different times. ^*

It is not at all improbable that a woman engaged in the laborious

task of writing her own will would pass from a condition of healthy

muscular movement to one of extreme nervousness— " such change

of condition may occur within the minute "— and this might explain

a difference in the style of writing on different sheets of the will.'*

§ 610. Opinions Based on Dissimilarities.— " There is often a

slight variation in the different signatures of the same person, and

this might very well cause persons called as witnesses on the subiect

81 Boylan v. Meeker, 28 N. J. L. 274, 83 Matter of Taylor, 126 Cal. 97, 58

460 et seq. Pac. Rep. 454.

82 Matter of Carver, (Surrogate 84 Matter of Taylor, 126 Cal. 97, 58

Ct.) 3 Misc. (N. Y.) 567 (at p. 571), Pae. Rep. 454, where Garoutte, J., said

23 N. Y. Siipp. 753 (at p. 755), per a handwriting expert's opinion to the

Surrogate Davie. contrary " does not amount to much."
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to doubt as to the genuineness of some of them." '" Sir John Nicholl

Bpeaking of "that weakest and most deceptive of all evidence— dis-

similitude of handvirriting," ^^ said that " if such evidence may have

some slight weight where the case for its affirmative proof depends on

handwriting, still, against the positive evidence of witnesses attest-

ing and deposing to a signature as actually made in their presence,

it can scarcely have any effect." ^^ In another case he said :
" With-

out knowing very precisely the state and condition of the writer at

the time, and exercising a very discriminating judgment upon these,

persons deposing especially to a mere signature not being that of

such or such a person, from its dissimilarity, howsoever ascertained,

or supposed to be, to his usual handwriting, are so likely to err that

negative evidence to a mere subscription or signature can seldom, if

ever, under ordinary circumstances avail in proof against the final

authenticity of the instrument to which that subscription or signa-

ture is attached." '*

If a disputed signature differs in a marked particular from genuine

signatures exhibited in the case, the argument may be quite as strong

in favor of its genuineness as against it. " It would be most un-

natural for a party seeking to commit a forgery to adopt a signature

unlike the genuine. Forgeries are usually committed by attempted

simulation and facsimiles, and not by the adoption of a method

unlike the usual signature of the one against whom the forgery is

committed." «»

The well-known fact that engravers, from their habit of attending

to the exact form of every letter, when employed to make facsimiles,

are so alive to the least dissimilitude that any little difference would

strike them as important, should discount to a considerable extent

their opinions adverse to the genuineness of disputed writings

founded upon apparent variations from concededly genuine speci-

mens.""

It is hopeless to contend that a signature is spurious merely because

sf' Scott V. New Brunswick Bank, 31 ss gobson v. Rocke, 2 Add. Ecc. 53.

N. Bruns. 21, 35, per Sir John C. so /j, re Williams, (Supra. Ct. Gen.

Allen, C. J. Sec also supra, § 607. T.) 19 N. Y. Supp. 778, per Mayham,

80 Sep also wfra, § Oil. P. J.

87 Young r. Brown, 1 Hag. Ecc. 556, »o Constable v. Steibel, 1 Hag. Ecc.

3 Eng. Ecc. 243, 249. 56, per Sir John Nicholl.
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it differs from genuine signatures in evidence, if these latter exhibit

the same or greater dissimilitudes among themselves."^ In a con-

tested will case where scores of genuine signatures were in evidence

for the purpose of comparison, it appeared that the testator wrote an

exceptionally serawly, irregular, awkward hand. The court said:

" In the shape of the letters, their size, their slant, their distance

apart, the fashion of their junction, in divers respects beside— in

almost every respect, indeed, where there was room for variation—
his writing at one time seemed to differ not a little from his writing

at another. A signature chosen at random from the multitude before

me would be likely, I think, to show quite as marked points of dis-

similarity, if compared with any of the rest, as would the will signa-

ture subjected to the same test." And the court did not distrust the

genuineness of the will signature."^ But of course a writing may be

satisfactorily proved to be a forgery, although the differences between

genuine standards in evidence are as marked as those between the

disputed writing and the standards."^

§ 611. Inferences from Dissimilarities— Sir John NichoU's

Opinion.— In a case in the English Ecclesiastical Court, where Sir

John Nicholl admitted a will to probate on conflicting evidence of

expert and nonexpert witnesses as to forgery, he concluded his opin-

ion as follows:

" Of the evidence to handwriting, thus far, this then is the

general account. Three witnesses are produced to prove this signa-

ture a forgery, no one of whom was intimately acquainted with

the handwriting of the deceased, or had seen him write for a nimiber

of years. Two of the three have doubts, but concur in the general

similarity of this to the deceased's admitted signatures; the third

disbelieves, but assigns reasons for that disbelief in no degree valid,

in my judgment, to justify and sustain it. On the other hand, there

are five witnesses of as high respectability, deposing from an intimate

and much more recent intercourse and acquaintance with the de-

ceased and his subscriptions (and this, too, after doubts had been

»i Young 17. Brown, 1 Hag. Ecc. 556. 02 Hagan v. Yates, 1 Dem. (N. Y.)

See also Mutual Ben. L. Ins. Co. v. 584, 589, per Surrogate Rollins.

Brown, 30 N. J. Eq. 193 ; Murphy v. »3 This was the case in Gaines's

Hagerman, Wright (Ohio) 294, 298. Succession, 38 La. Ann. 123, 136.
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suggested of its genuineness), to tliis being his actual signature; and

so deposing from similarity, not of particular letters, but of general

character; ordinarily, the only safe criterion upon which to form an

opinion upon such a subject. It would surely be waste of time to

attempt to sum up this evidence on both sides, in order to strike a

balance. But the opposers of the will have obtruded on the notice

of the court evidence (if it should be so called) to this part of the

case, of a somewhat different species. I mean, the opinions of per-

sons who, without any previous knowledge of a party's handwriting,

thinli they can judgs, from their skill and experience in such matters,

whether a signature, for instance, said to be his, be so or not, by

comparing it with other, his admitted signatures ; and who also under-

take, by certain indications, to determine, from the general appear-

ance of handwriting, whether it be written in a natural or an imi-

tated character. This species of evidence has been constantly held,

both subdivisions of it, the lowest and weakest that can possibly be

offered. The first subdivision indeed, or evidence to handwriting that

rests upon mere comparison, is inadmissible at common law; if,

indeed, the observation does not rather apply to this branch of evi-

dence in both its subdivisions, under the authority of the case of

Gurney v. Langlands, 5 B. & Aid. 330, 7 E. C. L. 118, the last case

in which any question respecting it has occurred at common law,

that I am aware of. Inclining strongly to this view of the subject,

the court, so far as regards the present case, might say at once that

the effect of this evidence, be it what it may, would fail to bring the

scale as to proof of handwriting even to an equal balance ; much more,

would fail to turn it, and convict this instrument of fabrication and

forgery. But evidence of this species actually adduead in the present

cause suggests some considerations into which the court may not

unusefully enter, as applicable to this subject generally. Here are

seven witnesses of this class examined in the present case— five of

the seven being persons in official situations (three in the post-

office, and two in the bank) ; added to these are an engraver, and a

law stationer. Now to what, taken in its general result, does their

evidence amount? In sustaining the case which they are propounded

to, namely that this signature is a forgery, these gentlemen all agree.

At that end in common they all arrive. But, though they agree in

their conclusions, they differ so widely in their premises; the
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reasons, comparatively few, which they assign in conunon, are so

vague and unsatisfactory; in many, not unimportant, particulars,

they so flatly contradict each other; and in others, most if not all

of them, in turn, are so flatJy contradicted by admitted facts in the

cause— that their evidence, taken as a whole, fails to induce any

suspicion even upon my mind of this instrument being, what they so

confidently pronounce it, a forgery. For instance, as to the vague

and inconclusive character of most of their common reasons, the

circumstances, I observe, which they nearly all assign as their

reasons for deeming this signature to be written in a feigned and

not in a natural hand, may be amply accounted for by the deceased's

state and condition at the time of this instrument being signed.

One common reason is the old objection, as I again term it, of ' paint-

ing; '"'' there can scarcely be a less certain criterion. Many persons

have a trick, or knack, or habit, of retouching their letters; it was

that, well known to his contemporaries, of a late eminent advocate

in this court; most of whose notes and opinions might be easily con-

victed of being forgeries, according to this criterion. It may happen

to any person, not in the habit of it, to pass over his letters a second

time, from a failure of ink in the pen that traced them in the first

instance. In short, this circumstance of painting is itself extremely

trivial. Again, as to contradicting each other, some of these witnesses

are confident that certain letters, exhibited by the opposers of the

will, are not of the handwriting of the deceased; others are as

confident that they are of his handwriting. Lastly, as to the con-

tradiction which certain of the witnesses experience from admitted

facts in the cause, there are several of them pretty confident that

the body of the will, the subscription to it, the pencil instructions,

and the indorsement on the envelope, were all written by one and the

same individual, namely, Croft. The weight of evidence so pre-

04 " To assist the court in detecting ratljer tended to distort and misrepre-

this, a glass of high power, said to sent than to place such objects in

have been used by these gentlemen in their true light, especially when used

order to its detection, was offered to (their ordinary application in the

the court at the hearing. This offer hands of prejudiced persons) to con-

the court peremptorily declined, ob- firm some theory or preconceived opin-

serving, in substance, that glasses ion." (Note by the reporter.) But

of high powers, however fitly applierl see, as to use of magnifying glasses,

to the inspection of natural subjects, infra, § 662.
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ponderates as to justify me in terming it an admitted fact in the

cause, that they are the handwriting (to say nothing of the signature)

of three different persons, viz., of the deceased, Croft, and Allen. Nay,

the indorsement is now suggested by Wakefield himself to have been

written by Allen; and affidavits, filed on his part, are actually before

the court, in which that fact is distinctly sworn to. Witnesses so

deposing, to say the least, are completely neutralized; and it may be

sufficient, so far as respects the present case, to dismiss their evidence

with that single remark. But, as with reference to general practice.

I earnestly recommend that no attempts should be made to obtrude

such evidence on the court in any future case. It occasions consider-

able certain expense; that any benefit should result from it is most

unlikely; but that any considerable benefit should, may be safely

pronounced nearly impossible. In aid of a good case it is wholly

superfluous, as the court deemed it, for instance, in the case of Saph

V. Atkinson, 1 Add. Ecc. 162, where it is to be recollected that the

court had made up its mind to pronounce against the will, before it

adverted to the direct evidence adduced in proof of the signature to

it being a forgery at all. That, in support of a bad ease, it is at

best merely unavailing, this very case may serve to show. Meantime,

these professors ordinarily, as in this instance, speak their opinions

with a confidence which renders the admission of their testimony in

such cases even highly mischievous from its probable tendency to

mislead, not indeed the court, but its suitors, to the almost unavoid-

able creation of expense and delay and inconvenience to both parties.

If it should be asked, of what use, then, is the art which these gentle-

men profess, if it can never be depended upon? in what cases may

it be fairly invoked, and to what objects safely applied? I answer,

its legitimate use I take to be this: it may be reasonably resorted

to by parties whom a suspicious, or suspected, instrument purports

to deprive of a legal benefit, for their own private information, in the

first instance; it may be safely relied on to the extent of suggesting

the propriety, on their parts, of caution, doubt, and inquiry. But

whether evidence to handwriting of this species can ever be of much,

il' of any, avail under circumstances not very extraordinary, when

tlie authenticity of the insirument comes to be finally determined

upon by the competent forum (a matter which must depend upon

almost infinite, more stringent, considerations), is what, for reasons
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sufficiently apparent, I mueh incline to doubt. Still, with all this,

this court, which is subordinate to a higher tribunal, may not feel

itself warranted in altogether rejecting such evidence, if tendered to

and pressed upon it, against the uniform course of, at least, its

modern practice. But this court would not regret having the sanc-

tion of the superior tribunal, the Court of Delegates, either to reject

such evidence altogether, or at least to confine its admission to those

(perhaps nearly unsupposable) cases of such high doubt and nicety

that a mere featherweight would give a preponderancy to the evi-

dence for or against the instrument; when it might be resorted to,

after publication, by direction of the court itself, for its own informa-

tion; which I incline to think was actually the old mode of introduc-

ing such evidence into these causes." "^

§ 612. Examples of Dissimilarities Regarded as Significant.—
In Sharon v. Hill,"" where Judge Deady concluded that the plaintiff's

signature was forged, he observed that "in the disputed signature

the 8 in ' Sharon ' is nearly a third longer than the h, but no

such difference or peculiarity appears in any of the plaintiff's ad-

mitted signatures. On the contrary, the h in all of them that I

have seen is fully as long, and sometimes longer, than the 8.

Again, the up-strokes of the W in the plaintiff's signature, and

particularly the second one, are uniformly heavier than the down-

strokes, while in the disputed one the contrary is the case." "'' The

character of expert testimony to dissimilarities which is regarded by

courts as having ponderable value is indicated in an opinion by

Judge Hawley in the federal District Court.'*

05 Robson V. Roeke, 2 . Add. Ecc. 53. opinion as deed X, and the other to a,

!«> 26 Fed. Rep. 337, 360. will, dated Aug. 14, 1873. There was
0' See also for comments on dis- some direct testimony that the signa-

similarities Stafford v. Brown, 120 N. tures were genuine, but it was open

Y. App. Div. 156, 104 N. Y. Supp. 801. to much suspicion, and the circum-

i>8 Green v. Terwilliger, 56 Fed. stantial evidence against their genuine-

Rep. 404. In that case the validity of ness was very strong. Standards of

two signatures purporting to have genuine handwriting were admitted

been made by Philinda Terwilliger for comparison, and experts testified

was in dispute; one of the signatures both for and against the disputed

was attached to a deed, dated Sept. 2, signatures. The court concluded, upon

1872, and referred to in the court's all evidence, that both signatures were
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In a cage where an instrument propounded as a holograph will of

Mrs. Myra Clark Gaines was rejected as spurious, and a " confidential

letter " was involved in the same condemnation, the following dif-

forged. Judge Hawley said: "The

Bignatures in tjie standards offered

in evidence show that in 1871 Philinda

Terwilliger changed her style of mak-

ing the capital P. Prior to June 12,

1871, she made it with two strokes of

the pen, commencing first at the top of

t!:e lines of the letter, and drawing the

line down, and making a curve at the

bottom, with a downward stroke.

Thereafter she made the P with one

stroke of the pen, commencing at the

top of the line or stem, coming down
to the ruled line of the paper at the

bottom, then going up, on the left-

hand side of the stem, with a curve,

and crossing the main stem near the

top, and ending with a shaded down-

ward stroke. This was the character

of this letter made by her in her

signatures to a deed executed July 24,

1S73— twenty days before the date of

the will— and to a deed executed

Sept. 13, 1873, and another Sept.

15, 1873— one month after the date

of the execution of the will. The

capital P in the will signature—
also in deed X— is made with two

strokes of the pen, but is made essen-

tially different from the P made

with two strokes by Philinda, as

found in the standards. As illustra-

tive of the manner of the testimony

of the experts, and of the difference

in this particular letter, I will read

from the testimony of Mr. Hyde,

which, in so far as it is confined to

the facts, is verified by an inspection

of the documents. The references to

the figures 9, 3, and 12 are to the

standards of the admitted si;!;iialuroa,

as written by Philinda, with the

capital P made with two strokes

of the pen. 4fter njentioning the fact

that the main stem of the P, as

made in the standards, is different

from that foimd in X, or the will, he

testified :
' There is a, still more

marked difference in the upper stroke

of the P. Philinda, in making the

top member of the P with the

double curve there, commenced near

the top of the letter, with one single

stroke, and slight pressure upon it—
but still distinct pressure— and one

single oval loop there, brings that

main stem over, according to her habit,

down, to a greater or less extent;

while the writer of X has made a

double curve inside of his commence-

ment. He has not commenced the let-

ter as Philinda commenced hers, at

the top, but commenced it away to

the left, and commenced with an up

stroke first, and then a rounded

down stroke, before the main up stroke

is reached. It forms a closed loop

there, with a double line at the com-

mencement, and is as radically differ-

ent from that form of letter as could

well be imagined. And following there

\\e find the top of the letter, which is

almost horizontal, contains the press-

ure, while the lower and downward
stroke of the right-hand side of this

upper member, instead of increasing

in pressure— increasing at first, and

then diminishing— has obtained its

maximum pressure nearly where it

crosses the top line in X, and dimin-

ishes then continuously, when it

makes the turn down to the extreme
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ferences between the genuine writings and the disputed writing werfi

noticed by the court and regarded as highly persuasive :
" A careful

study of the documents containing the admitted signature of Mrs.

Gaines shows that she has two styles of forming the capital letter

lower portion of the line. Now, that

is the P in X. The P in the

will is also formed on the same line

as the P in X, and the same line

as the P in 9, 3, and 12. But
there, again, is a radical difference

both from the genuine, as shown by

the standards here, and from the

signature in X, and shows that these

two (X and the will) were not made
by the same hand, and the one is an

imitation of the other, for here we
find these characters resemble. The

main or principal stroke of the capi-

tal P has almost identically the

same form of commencing in both the

will and X, while in its completion it

is much more smoothly and sym-

metrically formed in the will than in

X, evidencing a difTerent and more

skilful hand, a, very much more skil-

ful hand, in the will, and following

habitual lines in the will — lines that

the writer was accustomed to—
whereas the lines of the letter P
in X -were lines to which the writer

was not accustomed, and hence that

awkward stroke over the top of the

P. Now, the P in the will, ir-

respective of the difference in the

upper member— its radical difference

from everything found in the genuine,

as well as from the P in X—
shows some other very marked dis-

tinctions from the genuine P's, as

found in these standards. We have in

this P of the will an unusually

graceful and symmetrical stroke for

the main stem. It is a stroke made
by a person familiar with copy-book

writing. It is commonly known, as I

understand it, as the Speneerian

Method of Penmanship. It was made
by a facile pen— by a man who could

wield a pen— and is as impossible to

any effort of Philinda Terwilliger's as

it is possible to imagine. I can im-

agine nothing more impossible to

Philinda Terwilliger than to make
such a letter P as is found in the

will. I have already spoken of the

double lines found in the capital

P of the will, and the indication

of several movements of the writer,

and several light strokes of the pen,

the reasons of which I am unable to

discover .— can only conjecture. Now,
these examples show, better than any

description of words that I can give,

the difference in the forms of these

letters.' This letter P is used foi

illustration because it is the first

letter in the signature. Differences

have been pointed out in like manner,

and at as great length and as much
minuteness of detail, in each of the

other letters of the signature, notice-

ably the character of the letter h,

and its close proximity to the capital

letter P; the regularity in the

height of the i'a; the omission of

the upward stroke at the end of

the letter a; the difference in

style of the capital letter T; the

flat-shaped e, following the capital

T; the loop in the r'a, and the

loop connecting the w with the

i, and the symmetrical form of the

g— all of which letters are made
essentially different from the samq
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6; one of which is to be found in all documents signed previous

to the year 1880, or thereabout, and another form prevailing from

that time on, even to her signature on the 4th of January, 1885,

which we think is her last genuine signature; and that neither of

letters found in the standards. The
tremulousneas in the letters of

' Philinda Terwilliger ' in the stand-

ards is much clearer, and more dis-

tinct, than is found to exist in the

letters in the Signature to the will.

There is an erasure in the signature

to the will over the letters in in

' Philinda.' The writer first wrote

either Ul or two U'a, and then

carefully erased the top part of the

second letter, so as to form the i, or

the first line of the letter n. . . .

It appears that it was Philinda's habit

to make mistakes, occasionally, in

writing her name, but her mistakes

were never erased. She did the very

best she could in writing her name.

In the first signature she made—
Oct. 26, 1865— the right side of the

top portion of the capital P comes

clear down to the bottom, on a line

level with the bottom of the main

stem of the letter; the first i in 'Ter-

williger ' extends upwards like an I,

but no attempt was made to erase it.

In a signature made in April, 1871,

there was a mistake in the w. In

May, 1871, in making the w a line

was overlooked, and it remains some-

what like a V. On September 13th

the second i in ' Philinda ' has one

line like an I above the line, and the

w in ' Terwilliger ' is short one line,

leaving it like the letter u. Why
should the erasure only be found in

the signature to the will ? Wliy should

the work have been so carefully done?

Is it reasonable to believe that it was

done by Philinda Terwilliger! It is

unlike the usual course of her con-

duct in writing her name to all the

other documents. The general appear-

ance of the signatures to the deed X
and to the will is radically different

from the signatures of Philinda Ter-

williger to the standard exhibits.

There is scarcely a letter in either

that bears a close resemblance to the

admitted signatures. All of her ad-

mitted signatures show that she made
her letters on a definite plan; that

she possessed certain fixed habits of

writing, which are not found in the

signature to the deed X, or to the

will ; and that, notwithstanding the

variance in the slope, or the break of

the pen, or other peculiarities in some

of the letters, the essential character-

istics of her writing are found in all

of her admitted signatures, and do not

exist in the signature to the deed X,

or in the signature to the will. The

writing of the signature to the deed X
has the appearance of having been

written by an unskilled person, un-

trained in the science of handwriting,

and has the resemblance of an effort

on the part of the writer either to

disguise his own writing, or to imitate

some other person's handwriting, or

both. It does not have that bold,

clear, independent, and positive char-

acteristic that is discernible at a

glance in every admitted signature ot

Philinda Terwilliger. It is designated

by some of the expert witnesses as ' a

scratchy, illiterate hand, absolutely

dill'orcnt from the , . .
" Philiiidx

Terwilliger" to the will.' A distin-
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these forms is found in the three documents now under inspection,

and it also appears that Mrs. Gaines has never made the capital

letter G in the manner adopted in either of the documents in

question. In the will, as well as in the confidential letter, the letter

guishing feature of the signature to

the deed X is also found in the fact

that the letters ' williger,' in ' Ter-

williger,' come down in a peculiar

manner below the ruled line of the

paper, entirely different from the

genuine signatures of Philinda Ter-

williger. It was suggested by defend-

ants' counsel, in the oral argument,

that the shortness of the signature,

cramped letters, and other peculiari-

ties could be accounted for by the fact

that the line drawn down on the deed

between the names of the witnesses

and the signature induced the writer

to make the letters close together;

but the signature, as it is written,

covers but little over half the entire

space on the right-hand side of said

line, and, if the purpose of the v^riter

was to avoid running the signature

inio the word ' Seal,' then, in this re-

spect, it differs from the ordinary

habit of Philinda Terwilliger in writ-

ing her name. While her genuine

signatures are not precisely of the

same length, none of them are written

in such a. cramped hand, or peculiar

manner, as found in the deed X; and

no attempt seems ever to have been

made by her to shorten her signature

on account of the limited space for

writing in front of the seal. To a

deed executed July 24, 1873, she wrote

her name with the letters ' liger

'

along the line, just under the scrawl

of the seal; and to another deed,

signed the same day, she wrote the

letters ' illigcr ' through the lower part

of the scrawl of the seal ; and in none

of these signatures was there any effort

or attempt to cramp or shorten her

signature. It is manifest, from a

careful inspection of her writing, that

she had but one way of writing her

name. The only change she ever made
was in the form of the capital P,

and, in one instance, in the capital

T. Although no two of her signatures

were, as before stated, precisely alike,

yet they were all written in the same
slow, careful, positive, and distinct

manner. The differences in the length

of the space covered by her signatures,

or of the slope of the letters, or of the

breaks of the pen, or of the regularity

or irregularity in following the ruled

line closely, were only such as would

be liable to arise from the use of

different pens, or different ink or

paper, or in different positions and

surroundings under which her name

was written. In every admitted signa-

ture there is her individual character-

istic, that is clumsily and poorly at-

tempted to be imitated in the signa-

ture to the deed X, and can hardly be

said to exist at all in the signature to

the will. The writing of the signature

to the will shows a full, round, capa-

ble, and fluent and easy hand— the

letters of the signature being, in the

main, much more smoothly and sym-

metrically formed than in the signa-

ture to the deed X, or in any of the

admitted genuine signatures— and in-

dicates very clearly that the signature

was written by a person of experience

in handwriting— by a practiced hand,

familiar with the use of a pen."
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a in ' Myra ' ends with a loop or flourish, a feature which is never

found in the genuine signature, unless it be when Mrs. Gaines signs

' Myra ' alone in a postscript. In the genuine signatures of the

deceased, the letter k in ' Clark ' invariably ends with a loop,

resembling the letter e as though she intended to write ' Clarke ;

'

it even appears that she thus turns the letter h whenever it ends

any word such as ' clerk/ ' ask,' etc., and in the two signatures under

examination, the absence of the loop in finishing the letter h in

' Clark ' is signally apparent. In her letters, Mrs. Gaines had two

peculiarities in writing the word ' friend,' one in the letter / and

the other in the letter d. The attempt in the spurious will to imitate

her form of / is xjuite palpable, but is an awkward failure, and the

same may be said of the letter d in the same word, which terminates

with a graceful loop, when Mrs. Gaines almost always terminated

the letter d with a downward stroke, and never with a loop. In not

a single word in all of the documents before us which were written by

Mrs. Gaines have we found a capital letter J even resembling in

form or character the well defined, well shaped, and elegantly fin-

ished J in the words 'Jan. 8th,' etc., in the heading of the will of

that date ; the same may be remarked of the word ' August ' in tlie

heading of the confidential letter. In every letter which we have

seen from the pen of Mrs. Gaines, the date thereof and the name of

the place whence written are placed on the extreme right edge of the

paper, so close thereto as to leave barely enough space to write the

necessary words. In the confidential letter, the words ' Washington,

D. C.,' are placed near the middle of the line, more to the left of the

paper ; and in the spurious will, the words ' New Orleans ' are located

on the extreme left edge of the paper. We might go on in this way

and establish a difference between the characteristic features and

peculiarities of every word in the forged will and the peculiarities in

shaping the same words in the genuine handwriting of Mrs.

Gaines." "»

§ 613. Dissimilarities in Terminals and " t " Crossings.— A
celebrated expert testified that a person in writing usually makes his

terminals and t crossings with less care or consciousness than any

other part of the word ; from which he deduced the conclusion that a

»o Gajnes'a Succession, 38 La. Ann. 12.'?, 134, per Poch«, J,
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person engaged in making a tracing of another's writing is apt to

betray himself by lapsing into his own habit or style at these points.

The court regarded the expert's conclusion as " a very plausible one,

to say the least of it," and was much impressed by the marked dif-

ference in the tables of enlarged terminals and t crossings taken

from the admitted writings of the parties; those of the defendant

being blunt or clubbed at the latter end, while those of the plaintiff

were generally lighter and invariably pointed or tapering at the

termination— thus giving support to the expert's opinion that the

disputed writings were tracings made by the defendant from genuine

writings of the plaintiff, since the terminals and t crossings in the

disputed writings appeared to be very like the defendant's and unlike

the plaintiff's.""

In a case where Sir John NichoU decided that the authenticity of

a will had not been proved, he adverted especially to the dissimilitude

between the t in all the admitted signatures of the testator, which

was made without carrying the pen back behind the perpendicular

line and then crossing it, and the t in the disputed signature,

which was made by carrying back the pen behind the downstroke

and then crossing it with a loop. This circumstance appeared all the

stronger because in all of several signatures of the testator made by

the person suspected of fabricating the will, who was the testator's

clerk and frequently signed receipts, etc., in his name, the t was

made in the same way as in the disputed signature.^"^

§ 614. Opinions Based on Similarities. — It is generally agreed

that the force to be given to the testimony of similarity of writings

is much more persuasive and satisfactory than that resulting from

evidence of dissimilarity.^"^ Sir John NichoU said he never could

believe " that evidence of dissimilitude is equally cogent and weighty

with evidence of similitude, and for this reason— that it requires

great skill so to imitate handwriting, especially for several lines, as

to deceive persons well acquainted with the original character," ^°*

whereas dissimilitude may be occasioned by a variety of cireum-

100 Sharon ». Hill, 26 Fed. Rep. 337, 102 Sarvent v. Hesdra, 5 Redf. (N.

358, per Deady, J. Y.) 47, 60, per Surrogate Calvin.

101 Saph V. Atkinson, 1 Add. Ecc. loa But see supra, § 604, text for

162. note 39.

FACTS— 41
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stances ;
^°* and he remarked that where the affirmative evidence is

not to a mere subscription, but to a holograph of several lines, the

witnesses are more able to pronounce decidedly upon such a paper

than if called upon to speak to a few letters composing a signature.^"'

Testimony of experts who point out minute distinctions between the

forms of letters in disputed and in genuine writings is certainly not

entitled to greater consideration than that of experts on the other

side who call attention chiefly to the similarity in the general appear-

ance of the writings.^"®

On the other hand, close imitation of handwriting is not generally

difficult ^"^ ("a forgery is necessarily intended to be a good imitation

of a genuine signature ") ,"^ and resemblances may not only be far

from conclusive in favor of genuineness but altogether delusive, where

the circumstances in the case throw suspicion upon the integrity of

the instrument in controversy.^'"' If a signature is a forgery it must

go without saying that it will be very apt to contain many features

closely resembling the genuine signatures, because the forger is en-

deavoring to simulate as nearly as possible the genuine handwriting;

and it would be strange, indeed, if he did not successfully produce

many of the genuine characteristics, depending more or less, of course,

upon his skill.^^" Then, too, if a forgery is executed not by imitating

but by tracing a signature, even though indifferently done, it would

have the characteristics of the real signature, instead of those of the

person who traced it, as the object of tracing is to catch all those

peculiarities and characteristics of the handwriting.^" We find judges

expressing themselves in this wise :
" The proof, by witnesses who

have not seen a person write or sign, and who only express their

loi See supra, § 607. office, being of the same family, all

105 Constable i\ Steibel, 1 Hag. Ecc. these produce similitude in handwrit-

56. ing, which in common cases and by

108 Matter of Gould, ( Surrogate Ct.

)

common observers is not liable to

15 N. Y. St. Rep. 784. be distinguished. Argument of Mr.

307 See supra, § 604. Adams for the defense on the trial of

108 Soott P. New Brunswick Bank, Hon. Mr. Justice Johnson, 29 How.

31 N. Bruns. 21, 35, per Sir John C. St. Tr. 475.

Allen, C. J. 110 Matter of Burtia, (Surrogate

100 Pager. Homans, 14 Me. 478, 483. Ct.) 43 Misc. (N. Y.) 437, 89 N. Y.

Many persons write alike; having the Supp. 441, per Surrogate Woodin.

same teacher, writing in the same m Sarvent v. Hesdra, 5 Redf. (N,
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belief or knowledge of the genuineness of the signature in dispute,

from its similarity and likeness to signatures of the same person which

they have seen, has always, in itself, something rather vague and

unsatisfactory, if not corroborated by circumstantial evidence. It

might be said to show the accuracy and perfection of the counterfeit,

as much as the genuineness of the signature sought to be proved." ^^^

So in a case where a witness very familiar with a person's handwriting

professed to identify the disputed writing as his, Vice-Chancellor

Van Fleet nevertheless pronounced it a forgery, Baying :
" There is

unquestionably a strong resemblance, both in general appearance and

in certain individual characteristics, between the true and the dis-

puted writings, but this is true of every well-executed counterfeit." "^

§ 615. Xlnreliability of Handwriting Opinion Evidence in Gen-

eral."*— " No evidence is so unsatisfactory as testimony for or

against the genuineness of handwriting," was remarked in a ease in

the English Privy Council. ^^° " This court has often had occasion

to observe," said Sir John Nicholl, "that evidence to handwriting is

at best, in its own nature, very inconclusive; affirmative, from the

exactness with which handwriting may be imitated,^*" and negative,

from the dissimilarity which is often discoverable in the handwriting

of the same person under different circumstances." ^"

"Whatever the relative values of the several modes of proof of

handwriting may be as compared with each other, it is certain that

all such proof is, even -in its best forms, precarious and often extremely

dangerous," said the Lower Canada Court of Queen's Bench.^^^

Y.) 47, 58, per Surrogate Calvin. As ht Robson v. Rooke, 2 Add. Ecc. 53.

to traced signatures see supra, §§ 604, In Rutherford v. Maule, 4 Hag. Eoc.

605. 213, 227, the same judge said: "As
112 Robinson v. Arnet, 15 La. 264, to judging by comparison [of hand-

per Morphy, J. writing] the court never ventures to

113 Black V. Black, 30 N. J. Eq. 215, proceed on any such unsatisfactofy

223. ground." See also supra, § 604, text

i"See also infra, §§ 616, 629 et for note 34.

seq. lis Reid v. Warner, 17 L. C. Rep.

"6 M'Carthy v. Judah, 12 Moo. P. C. 485, 493, per Badgley, J. " There is,

47, 70, per Rt. Hon. T. Pemberton undoubtedly, great uncertainty in the

Leigh. proof of writing, whether general

118 See supra, § 604 knowledge of handwriting or by ex-
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Mr. Justice Hunt, speaking for the United States Supreme Court,

quoted from an opinion of the Supreme Court of Vermont, as fol-

lows :
" Those having much experience in the trial of questions

depending upon the genuineness of handwriting will not require to

be reminded that there is nothing in the whole range of the law of

evidence more unreliable or where courts and juries are more liable

to be imposed upon." ^^°

" Opinions as to the genuineness of handwriting are, at best, weak

and unsatisfactory evidence. . . . Generally, testimony as to the

genuineness of handwriting is the merest guesswork," said the

Supreme Court of Iowa.^^°

Instructions to juries, approved or disapproved, are quoted in

another part of this chapter.^^*

§ 616. Unreliability of Nonexpert Opinion Evidence. — Non-

expert testimony to handwriting is " but a belief, founded on mem-
ory. It is not a certain knowledge of that which is acquired by actual

vision of something passing, or the positive hearing of something

that is expressed." ^^^

" It must be admitted that testimony as to handwriting, in any case

of alleged forgery, though the best the nature of the case admits of,

is usually the most unsatisfactory species of evidence courts of justice

have to deal with. It is matter of common experience in such cases

that witnesses of equal honesty and character, and with equal means

of knowledge, are found to testify both for and against the genuine-

ness of the disputed signature." ^^^

" The proof of handwriting by witnesses who have not seen the very

paper written is among the most unsatisfactory parts of evidence,

perts." Paige v. Ponton, 26 L. C. 121 See infra, §§ 671-675. In Phtenix

Jur. 155, 158, per Sanborn, J. "There F. Ins. Co. v. Philip, 13 Wend. (N.

are few questions of fact so perplex- Y.) 81, 83, Savage, 0. J., speaking of

ing as the identity of handwriting." expert and of nonex])ert opinions eon-

Scott V. Crerar, 14 Ont. App. 152, cerning handwriting, said: "They are

160, per Burton, J. A. neither to be relied on with much eon-
no Hardy v. Harbin, 154 U. R. 598, fidenee."

605, 14 U. S. Sup. Ct. Rep. 1172. 122 Bennett v. Mathews, 5 S. Car.

1=" Browning v. Gosnell, 91 Towa 47S, 482, pn- Moses, C. J.

44S, 59 N. W. Rep. 3J0, per Kinne, J. i=s Hoppe r. Byers, 60 Md. 381, 392,

See also infra, § 671. per Miller, J.
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resting, as it always does, upon presumptions of greater or less

infirmity." "'

" At best, an opinion as to the handwriting of a man must be re-

ceived by a jury with much caution." "'^

"We all know that it is exceedingly difficult to know handwriting

where we sea it daily, so as not to be readily mistaken." ^^^

In a capital case a jury was instructed that nonexpert opinion

evidence to handwi-iting, unless fortified by other circumstances, might

well be distrusted.^^'

On the other hand, it has been said in favor of nonexpert testimony

that it " seldom falls under the suspicion of being manufactured for

the occasion," ^^' and that " usually such impressions are more re-

liable than the reasons given for them, and in ordinary cases they

are valuable." ^^^

§ 617. Knowledge Gained by Seeing Person Write.— A witness

who has seen a party write, although but once, and has in this mode
acquired a knowledge of the general character of his handwriting, is

competent to testify with respect to its genuineness.^^"

Merely seeing a person write, however, gives no impression of the

general character of his hand; the witness must see the handwriting

itself, after the act of writing is performed, in order to acquire a

knowledge of it. But when he sees the manual operation himself, he

knows that the handwriting, which he at the same time or afterwards

inspects, is the handwriting of the party. He thus acquires a knowl-

edge, more or less perfect, according to frequency and opportunity

i2< Van Wyck v. Mcintosh, 14 N. Y. per Lawrie, J. See, however, infra,

439, 448, per Johnson, J. See also § 650. As to unreliability of expert

Machin v. Grindon, 2 Lee Ecc. 406, opinion evidence, see infra, § 629.

409. 128 Matteson v. Morris, 40 Mich. 52,

12= Outlaw V. Hurdle, I Jones L. (46 57, per Campbell, 0. J.

N. Car.) 150, 166, per Pearson, J. iso Burr v. Harper, Holt N. P. 420,

120 Black-man v. Hawks, 89 111. 512, 3 E. C. L. 168; Smith v. Walton, 8

per Walker, J. Compare supra, ^ 601. Gill (Md.) 77, 82; Vinton v. Peck,

1=7 Stephens v. People, (Supm. Ct. 14 Mich. 287, 293; Hoitt v. Moulton,

Gen. T.) 4 Park. Grim. (N. Y.) 396, 21 N. H. 586, 590; Brachmann v. Hall,

477. See further, as to instructions I Disney (Ohio) 539, 544; McNair v.

to juries, infra, §§ 671-675. Com., 26 Pa. St. 388, 390; Pepper v.

i28Guirey V. Deeds, 29 Pa. St. 378, Barnett, 22 Gratt. (Va.) 405, 407.
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and bis skill in such matters, of a handwriting which he knows to be

that of a certain individual.^"

"Where the knowledge of the handwriting of a party is acquired

by having seen him write, the usual inquiry of the witness is whether

he has seen the party write, and afterwards, whether he believes the

paper in dispute to be his handwriting. The course of examination

involves two questions; first, whether the supposed writer is the per-

son of whom the witness speaks ; secondly, if he is the person, whether

he wrote the paper in dispute. The first is a question of identity;

the second, a question of judgment, or a comparison in the mind of

the witness between the general standard and the writing produced

This kind of evidence, it is said, like probable evidence, admits of

every possible degree, from the lowest presumption to the highest

moral evidence. It may be so weak as to be unsafe to act upon, or

so strong as in the mind of every reasonable man to produce con-

viction." ^^'

As Dr. Lushington observed, " it very seldom happens that wit-

nesses follow the precise movement of a pen in the hand of a

writer." ^"^

It would be very unsafe to consider the execution of a deed suffi-

ciently proved by the testimony of a witness who identifies the grant-

or's signature from knowledge of his handwriting acquired by seeing

him write his name twice or thrice, a year or two before the trial.*''

In a criminal case in the federal District Court, the judge instructed

the jury concerning the testimony of a nonexpert witness, as follows:

'•'

It is not enough that he has seen the person, as is the proof in this

case, write but once, and then under circumstances showing that the

attention of the witness was not specially directed to the peculiarities

of the penmanship. It woidd be dangerous, in a criminal case, to

rely on such vague and unsatisfactory evidence as the basis of a verdict

which will subject the accused to severe punishment and operate as a

perpetual brand of infamy on his character." "'^

131 Rowt V. Kile, 1 Leigh (Va.) 216, iss Thomson v. Hall, 2 Rob. Ecc.

226. 426, 435.

"2 Hopper V. Ashley, 15 Ala. 457, is* Moore t\ Livingston, 28 Barb.

462, per Collier, C. J. See also Smith (N. Y.) 543, 561. But see cunte, §

1). Walton, 8 Gill (Md.) 77; Braeh- 110.

raann v. Hall, 1 Disney (Ohio) 539, isoU. S. v. Crow. 1 Bond (U. S.)

645. 51, 55, 25 Fed. Cas. No. 14,895. See
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§ 618. Knowledge Gained by Correzpondence, etc. — Acquaint-

ance with handwriting need not come from having seen the person

write. It may be formed from seeing writing under such circum-

Btances as to put it beyond doubt that it was genuine.^'' The char-

acter of a handwriting may be known by one who never saw the party

write, as well as or even better than by one who has. Cases of this

kind occur in a course of long correspondence between persons who
never saw each other write. In this way the individual hand can be

distinguished from any other with as much certainty as if the witness

had been accustomed to see the party write; indeed, the witness is

much more competent than one who has seen htm write but seldom. ^'^

" Some men must be long conversant with one's hand to receive

even a faint impression, while others receive it readily, even upon a

single examination." ^^^ Where a witness had seen the party sign a

receipt many years before, and had seen other papers bearing his

signature, the court said :
" The knowledge thus acquired by the

witness may have been, and probably was, very imperfect; or on

the other hand, it may have been quite reliable. This depends upon

the intelligence and capacity of the witness, and the impression made

upon his mind. Some men may receive a more vivid and lasting

impression from the examination of a single signature than others

receive from a large number. Some, too, may retain the impression

thus received after a lapse of years, while in others it would be ob-

literated after a lapse of daj's."
^'°

" The opinion of the ordinary witness founded only upon a mental

comparison of the disputed writing with a single signature seen by

him twenty years before would be worth little."
^*°

§ 619. Knowledge Gained by Copying Genuine Signatures. — In

the varied affairs of life there are many modes in which one person

can become acquainted with the handwriting of another besides hav-

infra, § 625, text for note 164; infra, iss Kinney v. Flynn, 2 E. I. 319, per

§ 676. Brayton, J.

180 Hynea v. MeDermott, 82 N. Y. i39 Braehmann v. Hall, 1 Disney

41, 52. (Ohio) 539, 544, per Spencer, J.

137 Rowt V. Kile, 1 Leigh (Va.) i" Miles v. Loomis, 75 N. Y. 288,

216, 226; Com. v. Smith, 6 S. & R. 295, per Hand, J. See also State v.

(Pa.) 568; Reidv. Hodgson, 1 Cranch Scott, 45 Mo. 302; Shinkle v. Crock,

(C. C.) 491, 20 Fed. Cas. No. 11,667. 17 Pa. St. 159, 162.
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ing seen him write or corresponded with him. Persons who have

copied a vast number of documents to which his signature was

attached as a public officer would manifestly be better able to judge

of a signature attributed to him than if they had only received one

or two letters from him or seen him write his name once."^

§ 620. Failure to Cross-Examine Nonexpert as to Means of

Knowledge. — In a Massachusetts ?ase it was remarked that where a

witness testifying to his opinion of handwriting is under a viva voce

examination, and it is suggested that he has omitted to state how he

became acquainted with the handwriting, it might create some sus-

picion if the party calling him should decline asking him the direct

question as to his means of knowledge; but that no such inference

would arise in the case of a witness testifying by deposition on inter-

rogatories. Where a deponent " is speaking familiarly respecting the

handwriting of his father, especially one who was a public officer, and

might be presumed to be accustomed to write," said the court, " if

neither of the parties chooses to ask him the direct question, it is to

be presumed that he had seen his father write, or received letters from

him, or transacted business with him, so as to have such knowledge

of his hand as to warrant him in giving an opinion. Had the adverse

party doubted the fact, he might have put a direct question in his

own interrogatories." ^^^ But the general rule is that any witness

who states that he is acquainted with the handwriting of a particular

person is prima facie qualified to testify, without stating how he

obtained his knowledge, and that the mode by which he acquired his

information is a matter for cross-examination."*

§ 621. Authenticity of Nonexpert's Mental Standard.— If the

nonexpert witness has not seen the party write, he must have seen

genuine specimens of handwriting, and the fact that they were gen-

1" Rogers v. Ritter, 12 Wall. (U. 11 Ala. 855; Berryman v. Dahlgren,

S.) 317, 322, per Davis, J. 6 Rob. (La.) 188; Omaha First Nat.
142 Moody V. Rowell, 17 Pick. Bank u. Lierman, 5 Neb. 247; Stevens

(Mass.) 490, 494, per Shaw, C. J., v. Seibold, (Supm. Ct. Gen. T.) 5 N.

/oiliowed in Reyburn i>. Belotti, 10 Mo. Y. St. Rep. 258; Barwick v. Wood,
597. See ante, § 380, notes 10, 11. 3 Jones L. (48 N. Car.) 306; Pradiere

143 Henderson v. Montgomery Bank, v. Combe, 3 Brev. (S. Oar.) 481.
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nine must be proved."' While their authenticity may be established

by presumptive as well as by direct evidence/'"* it is not enough that

they purport to come from the person whose handwriting is in

question."" It has been ruled that this proof must be more than

usually stringent when the witness attempts to identify a signature

to a lost instrument by after-acquired knowledge of the party's hand-

writing."' A party's payment of notes purporting to be signed by

him would be a full admission that he had made and subscribed

them."'

§ 622. Ignorance or Intelligence of Nonexperts. — A witness

who cannot read or write is not incompetent to testify to his opinion

of a handwriting with which he professes to be familiar.^*" But a

witness ought to have an intelligent acquaintance with the hand-

writing so that he can determine with a reasonable degree of cer-

tainty whether the disputed writing is genuine; and if he has little

natural intelligence, is utterly illiterate, or has little knowledge of

the art of writing or experience in reading it, his testimony ought

not to make a strong impression on the minds of intelligent jurors,

however firmly he may express his belief. ^^° In favor of the genuine-

ness of the signature to a will, an old woman of low education, who
had never seen the deceased write, who could scarcely write legibly

herself, and who never had the paper in her hand, was the only wit-

ness, grounding her opinion on the similarity of the handwriting to

washing bills written by the deceased which she had seen. This

testimony was regarded as of very slight weight."^

On the other hand, it has been argued that the judgment of poor

"* State V. Hastings, 53 N. H. 452

;

i*6 Cunningham v. Hudson River

Cunningham v. Hudson River Bank, Bank, 21 Wend. (N. Y.) 557.

21 Wend. (N. Y.) 557; Sartor ;;. i« Porter t). Wilson, 13 Pa. St. 641,

Bclinger, 59 Tex. 411, 415 (party's 646.

testimony construed against himself)

.

i*8 Johnson v. Daverne, 19 Johns.

"5 Stevens v. Seibold, (Supm. Ct. (N. Y.) 134, 136.

Gen. T.) 5 N. Y. St. Rep. 258, 260; "» Foye v. Patch, 132 Mass. 105.

Cunningham v. Hudson River Bank, iso People v. Corey, 148 N. Y. 476,

21 Wend. (N. Y.) 557, 559; Titford 483, 42 N. E. Rep. 1066; Willson v.

V. Knott, 2 Johns. Cas. (N. Y.) 211; Betts, 4 Den. (N. Y.) 201. See also

Harrington v. Fry, R. & M. 90, 21 E. U. S. v. Gleason, 37 Fed. Rep. 332.

C. L. 388. 1=1 Huble v. Clark, 1 Hag. Ecc. 115.
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readers of writing, with reference to handwriting, is not necessarily

worthless ; " having but little correspondence, and accustomed to see-

ing but few writings, that which has been called to their attention

may have been more carefully scrutinized and more thoroughly and

intimately known for that very reason," ^^' pursuant to a general

principle noticed in the chapter on memory.^'^

The opinion of an educated man, himself a penman accustomed to

correspondence and to seeing people write, even if he is in no sense

an expert, would be entitled to more weight than that of an illiterate

man or one whose business seldom brings him into contact with

writing and written documents.^^^

§ 623. Testimony of Bank Cashiers or Tellers, — " Cashiers of

banks are employed in the inspection and examination of writings.

It is at this day especially, when forgeries are so common, ahnost

an habitual practice to view signatures and writings of all kinds with

a scrutinizing eye; and thus they acquire a degree of skill which

enables them to speak with confidence, and which entitles their testi-

mony to weight." ^^^ In a contested will case Chancellor Magie of

New Jersey said that evidence in support of the genuineness of a

testator's signature, " brought out from persons who are acquainted

with the signature of deceased only by irregular and casual transac-

tions, , . . cannot, in my judgment, overcome the evidence given

to the contrary by persons who acquired their knowledge of the

characteristics of the signature of the deceased, in transactions in

which it became their duty to examine his signature and to determine

its genuineness before relying upon it and paying money on it." ''*°

Greater weight may well be given to the opinions of cashiers and

tellers accustomed to examine hundreds of signatures each day,

and upon whose knowledge and skill in that department the safety and

credit of their banks largely depend, than to the testimony of profes-

sional experts. But the credit due to such witnesses on the score of

152 Per Haight, J., in a dissenting i[>i> Lyon v. Lyman, 9 Conn. 55, 60,

opinion in People r. Corey, 148 N. Y. per Daggett, J. See also Dubois r.

476, 501, 42 N. E. Rep. 1066. Baker, 30 N. Y. 355, 364.

103 See post, § 803. leo Skillman v. Lanehart, (N. J.

15*11. 8. V. Gleason, 37 Fed. Eep. Prerog. Ct. 1907) 87 Atl. Rep. 182,

331, 332. 183.
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personal integrity should not be allowed to create too strong an im-

pression of the correctness of their judgment.^^'

In a ease in Ohio, where the cashier of a bank who testified for the

defendant had seen a thousand of his genuine signatures in a period

of a few years, and gave his opinion that the disputed signature was

not the defendant's, it was strenuously contended by counsel that this

testimony was entitled to greater weight than that of others who
professed no skill and expressed a contrary opinion. But the court

said :
" It is true that experience and practice in judging of writing,

as well as experience and practice in anything else, will enable a

witness more readily to form an opinion upon the subject of his

experience. But the knowledge is not confined to particular stations;

any person may acquire it. It appears to us involved in no mystery.

The same powers of discrimination and of memory which enable us

to distinguish faces and the difference between plants and trees is

all that is required." ^^^

§ 624. Nonexpert Witness Refreshing His Memory. — It can

hardly be expected that any cautious and conscientious man would

speak promptly and confidently upon the subject of handwriting,

which is at least only a matter of belief and opinion, without a close

inspection of the writing, and refreshing his memory by all means

in his power. If a witness knows he is about to be examined as to

handwriting, and has frequently seen the party write, and has in his

possession papers that he saw him write, and looks at them so as to

refresh his memory of the character and manner of writing, and then

deposes, this would not impair the validity of his testimony, and but

slightly affect its weight.^^" " A witness is called on to identify a

man he had before known; but before he sees him, he looks at a

picture which he recognizes to be a likeness, which recalls the features

and expression of countenance, and, notwithstanding alterations by

age, etc., he testifies to his identity. He might have been able to

identify him without having looked at the picture; yet he may think

that was a material aid to him in doing so. He loiew him, however,

157 See infra, § 652 ; ante, § 17 ; and struoting the jury. See also supra,

post, § 729, text for note 52. § 601.

158 Murphy v. Hagerman, Wright i^a Redford «;. Peggy, 6 Rand. (Va.)

(Ohio) 294, 297, per Wright, J., in- 333, 346.
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formerly; and, on the whole, thinks he is the man. This would be a

different thing from the evidence of one who never knew him, but

who identifies him by a mere comparison with the picture." ^'"*

§ 625. Divers Circumstances Affecting Weight of Nonexpert

Testimony.— The weight and value of nonexpert opinion evidence to

handwriting depend in some degree upon the frequency with which

the witnesses have had occasion to notice and carefully observe the

handwriting, and how recent their opportunities for noticing the

same have been.^*^ " The weight to be given to the opinion of a

witness who bases his opinion upon familiarity with handwriting

depends largely upon the extent of his familiarity." "^ The witness

may have been in the constant habit of seeing the person write, day

after day for years together, or it may be found that he may have

seen him write only a few words many years ago, or perhaps only

once; or the specimens which he saw may have been slight and im-

perfect, made in a hurry, at distant intervals, or have been from some

other cause not the fair average specimens of his general character

or style of writing, but deviations from the common form; in which

cases the impression on the mind of the witness would be imperfect,

faint, and inaccurate. "^"^ " A witness who has seen a party write

several times is a good witness to prove his handwriting. But a clerk

in the counting-room of the party, who has seen him write innumer-

able times, would be in many cases a more satisfactory witness to

prove the handwriting." ^^^ Upon the point of the witness's knowl-

edge of the handwriting, he may be asked the nature of the signatures

leo Bedford i;. Peggy, 6 Rand. (Va.) care in observing, or from lapse of

316, 34(), per Coalter, J. See also time." Withee v. Rowe, 45 Me. 571,

Burr V. Harper, Holt N. P. 420, 3 E. 580, per Parker, C. J.

C. L. 188; Pepper v. Barnett, 22 i62 State v. Hopkins, 50 Vt. 316,

Gratt. (Va.) 405; McNair v. Com., 331, per Royce, J. See supra, §§ 617-

26 Pa. St. 388. 619.

101 Green v. Terwilliger, 56 Fed. ms Brachmann r. Hall, 1 Disney

Rep. 384, 401. The nonexpert " forms (Ohio) 539, 545. See generally, as

his opinion by a comparison of the to memory of facts of remote date,

signature in question with tlie im- post, § 749 ct seq.

pression in his mind, the image on his i^^ U. S. r. Gibert, 2 Sumn. (U. S.)

memory, left by the genuine writing. 19, 81, 25 Fed. Gas. No. 15,204, per

That impression may be weak, that Mr. Justice Story. See supra,, § 617.

image may be faint, from a want of
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he has seen. While it would not be competent to go into detail as to

the contents of the papers, the fact that they purported to release a

pecuniary obligation or to impose a pecuniary obligation upon the

signer might well call more particular attention of the witness to

them than if they were of less important character.^"^ A witness who
has only seen a party write his name may not be able to form a

reliable opinion as to the handwriting of the body of a disputed

paper.""

§ 626. Cross-Examination of Nonexpert."^— In cross-examina-

tion of a nonexpert who has stated that he believes a disputed writing

to be that of a specified person, it is improper to ask him, " Would

you take it against his denial ? " Such an inquiry is purely hypotheti-

cal, predicated on no known or authenticated fact. It calls for mere

speculation and vague belief. The answer might create some doubt

with a weak juror, or be the foundation of an ad captandum argu-

ment, although wholly immaterial as evidence.^"*

In a Pennsylvania case a nonexpert witness testified to the genuine-

ness of the disputed signature of a decedent, and on cross-examina-

tion counsel exhibited to him a paper on which was written the same

name, which was placed inside an envelope, but so that through an

aperture cut in the envelope the entire name could be plainly seen

and nothing more, and asked, " In your Judgment is that the de-

cedent's signature ? " Sometimes the witness answered that it was,

and at times that it was a forgery ; and quite often it was shown that

he was mistaken. It was strenuously objected that the witness was

entitled to have placed before him the whole paper containing the

signature, pursuant to a ruling in a Michigan case."" The court held

that although the objection would have been good if the witness's

knowledge had been limited to a sight of the signature on a check,

bill, note, bond, or other such writing— in which case the jury would

165 Bardin v. Stevenson, 75 N. Y. i^s Commonwealth Bank v. Mudgett,

104, 167, per Hand, .J. See generally, 44 N. Y. 514, 522. But see contra

as to interest promoting attention Foster v. Jenkins, 30 Ga. 476, quoted

and therefore memory, post, § 771. infra, § 649.

•66 Redford ». Peggj', 6 Rand. (Va.) 16" North American F. Ins. Co, v.

316, 345, per Coalter, J. Throop, 22 Mich. 146, 161, opinion by

16' See further as to cross-examina- Judge Cooley, which is quoted at

tions, infra, §§ 640, 666. length infra, § 666.
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have known that his familiarity with the signature was not thorough,

but limited, and would have given it weight accordingly—^neverthe-

less the objection was not tenable in the case in hand, because the wit-

ness had stated positively and unqualifiedly on direct examination that

his acquaintance with the decedent's signature was such that he was

able immediately to recognize it on sight. The real purpose was to

show, according to a common term, that the witness thought himself

"smarter" than he really was; and his mistaken answers made it

clear that in most cases he had no such extensive and thorough knowl-

edge of the signature as he professed.^'^" In a case in Louisiana the

court was much impressed by the testimony of a nonexpert witness

that a signature was not genuine, who on cross-examination was

required to pass upon test signatures without seeing the writings to

which they were attached, and made very few mistakes in verifying

more than sixty signatures.^'^

In New Jersey it was held that there was no error in requiring

that a paper thus exhibited to a witness on cross-examination should

be so shown that he could see the whole of the virriting. " The

better opinion seems to be," said the court, " that the party was

entitled to lay the paper before the jury, to form their opinion as

to the testimony of the witness, and therefore the whole paper should

be shown; for the jury should not judge, from the inspection of the

entire instrument, of the value of the opinion of a witness who has

only seen a part of it. But admitting that the witness is not, as a

general rule, entitled to see the entire instrument, it is clearly the

duty of the court to see that the paper is so exhibited as to enable the

witness to judge of its general character, and that the cross-examina-

tion is so conducted as fairly to test the value of his opinion." ^'-

It is not competent on cross-examination to show the witness writ-

ings not connected with the action nor properly admitted for the

purpose of comparison, with a view to testing his knowledge; and if

such examination is permitted, the party will not be allowed to con-

tradict the witness or prove him mistaken as to those writings.''^

"oGroff V. Grofl', 209 Pa. St. 60.S, can be reposed in the judgment of a

59 Atl. Rep. 65. witness who is convicted of these mis-

I'l Gaines's Succession, 38 La. Ann. takes on cross-examination. Peebles

12:?. 134, r. Case, 2 Bradf. (N. Y.) 2'20, 235.

lowest V. State, 22 N. J. L. 212, its Van Wyok i\ Mcintosh, 14 N. Y.

240, per Green, C, J. Little confidence 439, 447, where the court said: " His
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Where a witness testifies with positiveness and certainty to his

knowledge of a party's handwritings and his subsequent testimony

discloses that his knowledge of it is insignificant, it tends to show

a carelessness and indifference as to the accuracy of his testimony

which clearly indicate that but little, if any, reliance should be

placed upon it.^'*

§ 627. Conclusiveness of Nonexpert Opinion Evidence.— It has

been declared broadly that the degree of weight to which the opinion

of a nonexpert witness is entitled is a question exclusively for the

jury,^" or for the court trying an issue of fact without a jury,^'°

especially where the witness places his belief upon a single instance,^'^

and this is undoubtedly true where there is any direct or circum-

stantial evidence opposed to it,^'' or where the jury have an oppor-

tunity to make comparisons for themselves between the disputed

writings and genuine writings.^^" Nonexpert opinion evidence stand-

ing by itself would, under ordinary circumstances, be sufficient to

sustain a verdict.^*" It is said that " a belief which results from the

inspection of the handwriting of a person whom we have often seen

write, or whose letters we have often received, is prima facie evidence,

knowledge may unquestionably be ex-

perimented upon, but a fact irrelevant

to the issue cannot be introduced into

the cause and tried for the sake of so

experimenting in regard to it.''

"* People V. Corey, 148 N. Y. 476,

42 N. E. Rep. 1066. Much latitude

should be allowed in cross-examina-

tion. Bevan v. Atlantic Nat. Bank,

142 111. 302, 31 N. E. Rep. 679.

175 Hopper V. Ashley, 15 Ala. 457,

462; Brachmann v. Hall, I Disney

(Ohio) 539, 545. See also People v.

Corey, 148 N. Y. 476, 501, 42 N. E.

Rep. 1066, per Haight, J., dissenting;

Hammond v. Varian, 54 N. Y. 398,

400; Wilson v. Van Leer, 127 Pa. St.

371, 378, 17 Atl. Rep. 1097; Redford

V. Peggy, 6 Rand. (Va.) 316, 327.

See also ante, § 110, text for note

206.

In a criminal case the weight of

an opinion ia necessarily for the jury.

Donoghoe v. People, (Supm. Ct. Gen.

T.) 6 Park. Crim. (N. Y.) 120, 124.

See also cmte, § 68.

176 Lay V. Wisaman, 36 Iowa 305.

177 Smith V. Walton, 8 Gill (Md.)

77.

178 Eagleton v. Kingston, 8 Ves. Jr.

438, 477.

179 Joseph V. Eldorado First Nat.

Bank, 17 Kan. 256; Meyers v. Hunt,

(Supm. Ct. Gen. T.) 17 N. Y. Supp.

637.

ISO Farmers' Bank v. Whitehill, 10

S. & R. (Pa.) 110. "In a civil suit

this evidence, unless contradicted,

would be sufficient to establish the

fact." Stephens v. People, (Supm.

Ct. Gen. T.) 4 Park. Crim, (N, Y,)

396, 477,
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strong presumption, and stahit presumptio donee contrarium pro-

letur; " ^^^ and according to some cases if it is absolutely uncon-

tradicted by other testimony or by circumstances it must be accepted

as decisive.^*"

§ 628. Contradiction of Nonexperts.— "A witness who speaks

to handwriting affirms that he knows the handwriting of the party,

and that the particular writing is or is not his. Each branch of his

testimony is material, and the one as material as the other. He may
be contradicted as to his knowledge ; may be cross-examined as to how

he acquired it, and may be contradicted in all the particulars on

which his pretended knowledge is founded. If he bases his knowl-

edge on having seen the party write, it might be shown that it was

some other person, and not the party whom he saw write; or if his

knowledge was professedly founded upon correspondence with the

party, this might be proved to be erroneous or untrue." ^^'

§ 629. Judicial Observations Derogatory to Handwriting Expert

Testimony. '^**— In discussing the unreliability of expert opinion evi-

dence to handwriting. Judges habitually quote the statements of their

brethren in other Jurisdictions attesting its inferior character. Ad-

vised by that practice, the author presents a collection of Judicial

expressions derogatory to such testimony, beginning with England

and Canada and continuing in alphabetical order of Jurisdictions.

England.— " Generally, I am of opinion that the comparison, even

of an admitted fair specimen with a disputed writing, is far from

satisfactory. Nothing can be more fanciful than the opinions per-

sons are apt to form from such comparison." ^*'' The emphatic opin-

ion of Lord Brougham is quoted in another section. ^^^ Canada.—" I,

myself, believe in the almost worthlessness of expert testimony; and

181 Watson V. M'Allister, 7 Mart. i8< Unreliability of handwriting

(La.) 308. To the same eflFect see opinion evidence, see supra, §§ 615,

Fash V. Blake, 38 111. 363; Campbell 616.

V. Woodstock Iron Co., 83 Ala. 351, iss Doe x\ Suckermove, 5 Ad. & El.

3 So. Rep. 369. 703, 31 E. C. L. 406, 421, per Patte-

182 See ante, § 110, where the ques- son, J.

tion is discussed. i^" See infra, % 645, a case often

183 Van Wyck v. Mcintosh, 14 N. Y. cited by courts as to unreliability of

439, 447, per Johnson, J. expert testimony in general.
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that relating to disputed writings is, in my opinion, the most worth-

less of all," said Judge Palmer of the New Brunswick Supreme
Court.^" "In many cases, especially with regard to handwriting,

nothing can be more unreliable than the opinion of so-called experts,"

said Chief Justice Cameron of Ontario."^ District of Columbia.—
" Of all kinds of evidence admitted in a court, this is the most un-

satisfactory. It is so weak and decrepit as scarcely to deserve a place

in our system of jurisprudence." ^^^ Indiana.— " Comparison of

handwritings is a mode of proof by which, if it be not carefully

guarded, judicial tribunals are liable to great imposition. . . .

A class of evidence which at best and when most carefully guarded is

not very reliable." ^"^ Iowa. — " Evidence of experts based upon
comparison is, at best, not very reliable." ^^^ " The testimony of

experts in regard to the genuineness of writings has not been con-

sidered, as a rule, to be of a satisfactory character." "^ Other

Iowa cases are even less favorable to such testimony.^"' In a

dissenting opinion in an early Iowa case. Judge Dillon expressed

an opinion on the value of handwriting expert testimony which

appears to be substantially the view entertained by the court in

several later cases.^" He said :
" My observation and experience

with respect to the testimony of experts in handwriting have given

me a very poor opinion of its value. I have seen many such cases

tried, and I have never failed to see about an equal number of shilled

witnesses on each side, the one affirming and the other denying the

genuineness of the disputed signature. It is no unusual experience,

in trials of this kind, to hear the opinion of ten or twenty experts on

the one side met by the counter-opinion of an equal number on the

other. I do not deny that some weight is due to this species of testi-

mony, but it is generally very unsatisfactory. This case forms no

187 McGibbon v. Burpee, 25 N. i89 Cowan v. Beall, 1 MacArthur
Bruns. 81, 84. (D. C.) 270, 274, per Cartter, C. J.

issScott 4). Crerar, 11 Ont. 541, 554. mo Sharb v. Klnzle, 100 Ind. 429,

" Comparison of handwriting, made by per Black, C.

the most skilful expert in the post- '"i Winch v. Norman, 65 Iowa 186,

office letter aflfair that occurred here 21 N. W. Rep. 511, per Adams, J.

some years ago, shows that proof of lo^ Hammond v. Wolf, 78 Iowa 227,

writing by comparison is by no means 42 N. W. Rep. 778.

infallible." Paice v. Ponton, 26 Lower n>3 See infra, § 671.

Can. Jur. 155, 158, per Sanborn, J. >»' See infra, § 671,

FACTS— 4?
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exception; the experts differed as usual. Taking the testimony of

the experts alone, no court could see its way clear to any satisfactory

conclusion, and no court would, on the strength of it, disturb the title

of bona fide purchasers for value." "^ Louisiana.— " This mode of

evidence is in most cases very unsafe, even where there are several

pieces of comparison." ^^^ " Under the commoi?, law the proof by

comparison with other writings submitted to the witness receives but

little favor, and is very much restricted in its use. . . . We are

sensibly struck with the uncertainty of all evidence of handwriting,

except where the witnesses saw the document written, and the very

great care and caution with which it should be received." '"' Massor

chusetts.— " The evidence resulting from a comparison of a dis-

puted signature with other proved signatures is not regarded as

evidence of the most satisfactory character, and by some most re-

spectable judicial tribunals is entirely rejected." "' Michigan.—
" Every one knows how very unsafe it is to rely upon any one's opin-

ions concerning the niceties of penmanship. The introduction of pro-

fessional experts has only added to the mischief, instead of palliating

it, and the results of litigation have shown that these are often the

merest pretenders to Icnowledge, whose notions are pure speculation.

Opinions are necessarily received and may be valuable, but at best

this kind of testimony is a necessary evil. . . . Every degree of

removal beyond personal knowledge, into the domain of what is some-

times called with great liberality scientific opinion, is a step towards

greater uncertainty, and the science which is so generally diffused is

of very moderate value." ^^° New Hampshire.— " The rule which

admits the testimony of experts, in any case, is exceptional; and all

evidence which is not founded upon absolute knowledge of the facts

pertaining to the cause under investigation should be received with

caution." ""^ New Jersey. — " The opinion of experts, based on com-

parison alone, is evidence of low degree, and has been regarded by

105 Morris v. Sargent, 18 Iowa 90, i»' McDonogh's Succession, 18 La.

106. Ann. 445, 448, per Howell, J.

loe Barfield v. Hewlett, 6 Mart. N. los Com. v. Eastman, 1 Gush.

S. (La.) 78, 80, per Martin, J. See (JIass.) 189, 217, per Dewey, J.

also Barlaw V. Harrison, 51 La. Ann. lo^ Matter of Foster, 34 Mich. 21,

875, 25 So. Rep. 378. But compaie 26, per Campbell, J.

Gaines's Succession, 38 La. Ann. 123, 200 Ellingwood v. Bragg, 52 N. H,

133. 489, per Foster, J.
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eminent judges much too unoertain, even when only slightly opposed,

to aSord a safe foundation for a judicial decision." ^"^ New Yorh.—
" The opinions of experts upon handwriting, who testify from com-

parison only, are regarded by the coui-ts as of uncertain value, be-

cause in so nxany cases where such evidence is received witnesses of

equal honesty, intelligence, and experience reach conclusions not only

diametrically opposite, but always in favor of the party who called

them." ^"^ In a case in a Surrogate's Court in New York a dis-

tinguished expert testified before a referee that in his opinion certain

disputed signatures were not genuine, but was not interrogated as to

the grounds of such opinion. Upon return of the referee's report, the

surrogate said that " standing alone, this amounts to very little, if

to anything whatever," and he ruled " that it is as if stricken from

the record." ^°^ Ohio. — " Evidence of this character is received with

caution, and there is a very general disposition in the courts to regard

such testimony, as a rule, of a weak and unsatisfactory character." ^"^

Pennsylvania. —-

" There is no doubt but that comparison of hand-

writing is one mode of authenticating a signature, but it is an un-

certain, dangerous, and questionable mode, and only to be used or

relied upon in aid and as ancillary to more direct evidence." ^"'

South Carolina.— " Such testimony, as all testimony founded upon

opinion merely, is weak and uncertain, and should in every case be

201 Blaek v. Black, 30 N. J. Eq. 215, before the jury was the genuineness

224, per Van Fleet, V. C. Opinion of a signature to a promissory note,

reiterated in Mutual Ben. L. Ins. Co. A number of signatures were pre-

V. Brown, 30 N. J. Eq. 193, 201. sented—
^ some true and some false;

2»2 Ho.ag IK Wright, 174 N. Y. 36, some of the false were selected as

66 N. E. Rep. 579, per our. See fur- genuine, and some of the true signa-

ther quotation from that ease, infra, tures were considered spurious. In

§"640. In Phoenix F. Ins. Co. ». Philip, that case a great effort was made
13 Wend. (N. Y.) 81, 83, Savage, C. J., with this kind of testimony, and the

said : " The danger of relying on wit- result proved that in that instance it

ncsses of skill in handwriting was very was utterly worthless."

strongly presented to this court in thA ^os Matter of Koch, (Surrogate Ct.)

case of Poucher v. Livingston, 2 Wend. 33 Misc. (N. Y.) 153, 68 N. Y. Supp.

(N. Y.) 296, decided three or four 375, per Surrogate Thomas.

years ago. In that case gentlemen of 204 Koons v. State, 36 Ohio St. 195,

the first respectability, and as well 199, per Okey, J.

qualified as any in the community, 20.') Depue v. Place, 7 Pa. St. 428,

made great mistakes. The question 430, per Coulter, J,
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weighed with great caution." ^°° " The testimony ... it is

agreed everywhere ... is not entitled to any very high respect

or consideration." ^" " As a circumstance in aid of doubtful proof,

comparison of handwriting is admissible, but per se is so feeble as to

be unsafe to act upon." ^°* Tennessee.— Expert testimony— "a class

of evidence of very slight value." ^"^ Texas.— " Such evidence has

always been considered feeble and in some states unsafe to act

upon." ^^'' Wisconsin. — " The unsatisfactory nature of such evi-

dence is well known. The facility with which great numbers of wit-

nesses may be marshaled on both sides of such a question, all calling

themselves experts, and each anxious to display his skill and ingenuity

in detecting the false or pointing out the true, and equally honest and

confident that his own theory or opinion is the only correct one, and

yet all on one side directly opposing all on the other, admonishes us

of the fallibility of such testimony, and of the great degree of allow-

ance with which it must be received." ^^^ United States.— Opinions

which are mere bold assertions, unsupported by any intelligent or

convincing reasons, are of no value.^^^

§ 630. More Pavorable Judicial Views of Expert Testimony.—
The disparaging statements in the preceding section are directed

almost entirely against the mere opinions of experts. In another

place it appears that the testimony of private detectives is generally

considered as a precarious species of testimony which requires cor-

roboration. ^^^ It is manifest, however, that if a detective by his dili-

gence and acumen succeeds in discovering significant facts which may
be incontrovertibly proved without his testimony they must have their

just weight regardless of the medium by which they are brought to

light. So, while an expert's opinion of handwriting may be intrinsic-

ally worthless, it may happen that he is able to detect features in a

writing which will have persuasive force without the aid of his opin-

200 Benedict v. Flanigan, 18 S. Car. 210 Jones v. State, 7 Tex. App. 457,

506, 510, per Simpson, C. J. 460, per W te, P. J.

207 Bennett v. Mathewes, 5 S. Car. 211 Daniels v. Foster, 26 Wis. 686,

478, 483, per Moses, C. J. 693, per Dixon, C. J.

208 Boman r. Plunkett, 2 McCord L. =1= Sharon r. Hill, 20 Fed. Rep. 337,

(S. Car.) 518, .520, prr Johnson, J. 357. See infra, § 675.

209 Franklin v. Franklin, 90 Tenn. =i3 See post, §§ 1036, 1037.

44, 16 S. W. Rep. 557, per Lurton, J.
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ion. And in regard to his opinion alone some courts are inclined to

give at least a moderate degree of credit to it.

Canada. — "I think in all the cases where little weight is recom-

mended to be given to the opinion of experts of handwriting, a clear

distuiction is to be drawn between the mere opinion of the witness and

the assistance he may afford by pointing to the marks, indications,

and characters in the writings themselves, upon which the opinion is

based; and that the caution applies to cases where opinions conflict,

and the alleged forgery is admittedly executed with great skill, and

the detection is unquestionably difficult." "^ Connecticut. — " Arti-

sans of all kinds are to be credited when they speak of the production

of others of the same occupation; and their skill and dexterity is

sometimes surprising to those not conversant with such subjects." "^

Kentucky.— " Where the discrepancies are glaring, a Jury might

observe them without aid from others. But such as are more minute

and less striking would not, unless pointed out, be noticed by ordinary

persons or witnesses, while they might be easily discernible by per-

sons experienced in the examination of writings, whether acquainted

with the handwriting of the individual or not. The pointing out of

such discrepancies in the shape, size, inclination, or shading of par-

ticular letters or words in an instrument, or in several instruments,

actually before the witness and the jury, does not necessarily imply

any opinion as to handwriting, and certainly does not require a

previous acquaintance with the handwriting in question. It is rather

a statement by the witness of facts or impressions derived from actual

inspection of a document or documents immediately before him and

before the jury." ^^^ Louisiana.— " We know that ordinarily the

testimony of experts in mutter of handwriting, uncorroborated, is

frequently taken as being of little value, but here the testimony of

these two experts is direct and clear. Their conclusions are sus-

tained by highly intelligent analysis of every word and letter of each

word, after painstaking comparison with instruments of writing

known, or admitted to be known, to be in the handwriting of the

testatrix. These experts are, as we take it, skilled in the examination

21* Be Gammell, 19 Nova Scotia 265, 218 Hawkins r. Grimes, 13 B. Mon.

279, per Weatherbe, J. (Ky.) 257, 262, per Marshall, J. See
215 Lyon 1'. Lyman, 9 Conn. 55, 60, also Fee v. Taylor, 83 Ky. 259, at p.

per Daggett, J. 263.
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of hamdwritings, and have been a number of times called ttpofl to

decide the genuineness and the meaning of written words.""'

Maine.— " The practiced eye of the expert will enable him to pel

ceive the distinguishing characteristics or features in different speci-

mens of handwriting, and at once to indicate the points of similarity

or dissimilarity, though entirely unacquainted with the specimens

presented. By long practice and observation he has become skilled in

such matters." ^^* Mississippi.— " The most that can be obtained by

such evidence is strong probability that the fact is so. These remarks,

however, will be understood as applying more properly to those in-

geniously executed counterfeits of writings which carry upoH their

face at least a reasonable degree of the probability of their genuine-

ness. If the writing itself be suspicious, it may require but very

slight evidence to turn the scale; and a jury, though supposed to be

versed in the affairs and business transactions of life, and though

possessed of even more than ordinary intelligence, might not at the

same time possess that peculiar skill which would enable them to

decide upon the face of the paper. It is the nature of man to acquire

a certain degree of skill in that which he has set out to learn,

and which he has long pursued as a vocation. An eye practiced

in judging writings may, at a glance, detect irregularities or coun-

terfeits about it, which would entirely escape notice or detection

from an unpraeticed eye. The rules of evidence should be so

moulded as to make it at least possible to detect every description

of forgery or counterfeits; otherwise, only the clumsily executed

ones would ever meet with detection or condemnation. Adroit-

ness in their execution would in many cases insure success to those

who might forge or alter written instruments. Both government

and law presuppose human weakness, and, at least, the possibility

of human depravity; and those connected with the administration

of the law know, perhaps from actual observation, that what is

but a theory in government is in many cases true as a fact. It is

indeed part of the very law of evidence itself, that it will adapt its

rules to every variety of case or question which may arise for in-

vestigation in a court of justice. A clumsily executed counterfeit

217 Stewart's Succession, 51 La. ' 21s Woodman t\ Dana, 52 Me. 9, 15,

Ann. 1553, 26 So. Rep. 460, per per Rice, J. See also infra, text for

Breaux, J. note 227, this section.
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generally carries upon its face the evidence of its own condemnation.

Not so, however, with respect to one ingeniously executed. An un-

practiced eye, or unskilled person in writing, can derive but little, if

any, aid from the writing, in forming an opinion in such a case.

To shut out the evidence which might be afEorded by skilful persons

in the art of writing would be almost equivalent to saying that the

law had provided no means by which well-executed forgeries or imita-

tions could be detected, and they must therefore be respected as

genuine instruments." ^^^ New Hampshire.— " We have no doubt

that the interests of justice and truth in many cases require the intro-

duction and use of such testimony, and that, vi^hen guarded by proper

rules, it is as safe and free from objection as any other human testi-

mony which requires the exercise of the judgment and discretion of

the court and jury in determining whether it is sufficient to prove the

alleged fact." ^^° New Jersey. — Vice-Chancellor Pitney's long ser-

vice in the New Jersey Court of Chancery, and his experience in the

critical examination of disputed writings in numerous cases, give

great •ftreight to his testimony on the subject of handwriting expert

evidence. " I put a high value upon the evidence of a competent

expert,'' he said, " so far as that evidence points out differences and

similarities and other grounds upon which a juryman or a judge,

acting as such, may form a judgment as to the genuineness of the

signature " in the case before him.^^^ The most important function

of expert testimony is to open to observation what would not have

been obsei'ved without the aid of examinations made by those who

by practice and experience have acquired facility in such observa-

tions.-^'' New York. — " From my own experience," said Judge

Walworth, " I am satisfied that the comparison of handwriting is

frequently more to be relied on . . . than the ordinary evidelice

which is given as to handwriting." ^^* In a case in the New York

Superior Court, the judge, referring to the testimony of an expert,

2i8Moye V. Herndon, 30 Miss. 110, 221 Greenwood v. Henry, 52 N. J.

119, per Fisher, J. But see Wilson v. Eq. 447, 450, 28 Atl. Rep. 1053.

Beauchamp, 50 Miss. 24, 32. And 222 Wright v. Flynn, (N. J. 1905)

see, as to instructions to juries in 61 Atl. Rep. 973. See also infra,

Mississippi, infra, § 672. § 631.

220 State «. Hastings, 53 N. H. 452, 22s People ». Hewit, (Oyer and T.

460, per Sargent, C. J. Ct.) 2 Park. Crim. (N. Y.) 21.
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said :
" It is impossible to carefully examine [the testimony] without

being impressed by the extent, the minuteness, and the relevancy of

his illustrations, and the force of his opinions and conclusions. They

seem to indicate that skill and the resources of science are destined to

discover forgery, with a certainty but little short of a mathematical

demonstration." ^^^ In another case the court remarked that the

testimony of an expert describing the appearance of a signature to a

will was " undoubtedly very beneficial to the jury in drawing their

attention in detail to the appearance of the signature so as to enable

them to judge whether as a question of fact it was different from the

testator's genuine signature." ^'^ Ohio.— "As to the weight to be

given to such evidence, it may be greater or less, depending upon the

experience and habits of observation of the expert, and other causes.

Its importance and value is often great." ^^* Pennsylvania. — " Com-

mon sense dictates that in all investigations requiring special skill,

or when the common intelligence supposed to be possessed by the jury

is not fully adequate to the occasion, we should accept the assistance

of persons whose studies or occupations have given them a large and

special experience on the subject." "" Virginia. — " It seems that

there is abundant justification for the holding of the courts that there

is a science of handwriting, and that experts, who have qualified them-

selves by study and experience, should be received to testify to the

genuineness and identity of handwriting." ^^^ United States. — " Ex-

pert testimony is admissible and often necessary," said Judge Hawley,
" in order to bring out the essential traits and characteristics of a

person's handwriting, which might not otherwise be noticed by the

untrained eye of the ordinary judge or juror. By constant practice in

examining signatures and handwritings, it is but natural that an

expert will readily discover many peculiarities— many distinctive

features—^of the handwriting, by the aid of tests they have often

made and applied, that would not at first blush be discernible to

persons unaccustomed to such methods of investigation." ^^°

22< Frank v. Chemical Nat. Bank, 37 ==? Travis r. Brown, 43 Pa. St. 9, 13,

N. Y. Super. Ct. 26, per Curtis, J. per Woodward. ,T.

22S Johnson v. Hicks, 1 Lans. (N. =28 Hanriot v. Sherwood, 82 Va. 1,

Y.) 150. 9, per Lacy, J,

22<i Calkins v. State, 14 Ohio St. 222, 220 Green v. Terwilliger, 50 Fed.

228, per Wilder, J. Rep. 384, 394. See infra, § 675.
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§ 631. Strength and Weakness of Expert Testimony— Chancel-

lor McGill's Statement.— " The theory upon which these expert wit-

nesses are permitted to testify," said Chancellor McGill of New
Jersey, " is that handwriting is always in some degree the reflex of

the nervous organization of the writer, which, independently of his

will, and unconsciously, causes him to stamp his individuality in his

writing.^^" I am convinced that this theory is sound, but at the

same time 1 realize that in many cases it is unreliable when put to

practical test. It must contend not only with disguise, but also with

the influence of possible abnormal mental and physical conditions

existing when the writing was made— such, for instance, as the posi-

tion of the body, whether reclining, sitting, or standing; the height

and stability of that upon which the writing rests, and the char-

acter of its surface; the character of the paper written upon; the

ink; the pen, and holder of the pen; the health of the writer's body

and member with which the writing is made, not only generally, but

also with reference to the accidents and influences of the moment.^'^

It follows that unreliability is greater when the disputed writing is

short, or the standards for comparison are meagre, or are all written

at one time, and also that uncertainty lessens when the disputed

writing is long, and the standards are numerous and the products of

different dates.''^^ Handwriting is an art concerning which correct-

ness of opinion is susceptible of demonstration, and I am fully con-

vinced that the value of the opinion of every handwriting expert as

evidence must depend upon the clearness with which the expert de-

monstrates its correctness. That demonstration will naturally consist

in the indication of similar characteristics or lack of similar character-

istics between the disputed writing and the standards, and the value

of the expert's conclusion will largely depend upon the number of

those characteristics which appear or are wanting.^^^ The appearance

or lack of one characteristic may be accounted to coincidence or acci-

dent, but, as the number increases, the probability of coincidence or

accident will disappear, until conviction will become irresistible.

Thus comparison is rated after the fashion of circumstantial evidence,

depending for strength upon the number and prominence of the links

in the chain. Without such demonstration the opinion of an expert

23» See supra, § 600. 232 See infra, § 633.

231 See supra, § 607. 233 gee supra, § 603.
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in handwriting is a low order of testimony, for, as the correctness of

his opinion is susceptible of ocular demonstration, and it is a matter

of common observation that an expert's conclusion is apt to be in-

fluenced by his employer's interest,^^* the absence of demonstration

must be attributed either to deficiency in the expert or lack of merit

in his conclusion. It follows that the expert who can most clearly

point out will be most highly regarded and most successful." -^'

§ 632. Handwriting Experts an Inferior Class of Experts.— In

the Taylor will case in New York, Surrogate Hutchings drew a con-

trast between the basis of facts which underlie the testimony of

experts in handwriting, and the foundations upon which scientific

experts build their opinions, and discussed some of the sources of

fallacy, which, if they do not entirely vitiate, yet render the former

less reliable than the latter. " It is the practice of the courts, when

it is necessary for their aid, to receive the evidence of men skilled in

the various arts and sources of knowledge as experts, to elucidate the

general principles or practical data upon which their science or art

is based. In this manner chemists, civil engineers, physicians, or the

representatives of any vocation or calling may be brouglit to the wit-

ness stand to testify in regard to the facts of their various profes-

sions. The chemist, in his particular business, may be asked to state

the manner adopted in which poisons can be detected in food or

eliminated from the human body. Again, his opinion may be desired

upon the suflficiency of certain procedures to attain certain results.

In either case it is necessary to remember that he is guided by com-

mon universal laws, known to every chemist, and that his testimony

relates to their application. In this manner it is occasionally neces-

sary for a court to require information from a civil engineer. It is

the province of this profession to take cognizance of the effects of the

elements upon materials used in constructing works; to know the

effect of the tides and of running waters; to be able to estimate

the durability and safety of structures erected in a particular manner,

etc. But the value and weight of this kind of testimony are best

exemplified in the evidence of physicians, skilled in mental diseases,

in cases where the question of responsibility is involved. In these

284 See infra, § 645.

236 Matter of Gordon, 50 N. J. Eq. 397, 26 Atl. Rep. 268
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cases an expert can furnish information attainable in no other manner.

The causes and progress of the disease, its development and modes

of expression, together with the manner of determining its presence,

can alone be furnished by those individuals whose profession it is to

study and understand the diverse methods in which diseases of the

mind and brain can be manifested. . . . The facts which the medical

expert is called upon to elucidate are those parts of the common knowl-

edge of his profession which relate to or have a bearing on mental

disease. Those general principles which enable himi, as a physician,

to form a Judgment upon particular cases are explained to the court,

and it may be that his professional opinion is solicited as to the bear-

ing and significance of certain matters in evidence. In all cases, it

must be borne in mind, the expert merely reflects the light of his own

calling upon matters which properly come within it. He refers to a

series of analogous cases, and he supports himBelf by the opinions rtf

the recognized standard authors on mental diseases. His opinion is

valuable according to his experience and position. And his opinion

is moreover supported by the analogy of cases and the agreement of

the standard writers on the diseases of mind, that certain acts,

characteristics, and appearances of a man whose sanity is disputed,

are evidence of a certain disease. How different is the case with any

attempt to found a scientific basis for a system of expert evidence in

handwriting, will now be evident. In the testimony of the witnesses

called as experts, both on the part of the proponents and contestant,

we have an illustration of the manner in which careful and pains-

taking study will discover alterations and differences imperceptible to

the ordinary observer. These differences have been magnified, dwelt

upon, and finally collated and submitted as proof of the nongenuine-

ness of the signature 'James B. Taylor ' to the propounded will.

. . . Are these witnesses who call themselves experts properly

entitled to the appellation? They claim to have made the question

of handwriting a specialty and profession, and it is contended that

they are as properly experts as those in chemistry and diseases of the

mind. How true this is can be seen when we reflect that it is not

the mere profession and assumption of special knowledge, it matters

not how such professions and assumptions are put forward, which

entitle any individual to be considered an authority upon any point.

The chemist who searches the viscera of a human being who has
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died with the symptoms of poisoning looks for a substance which all

chemists agree is detrimental to the human body and acts in a cer-

tain manner. In his mode of procedure he is sustained by all of his

profession, any one of whom knows the value and importance of

each of his steps. In other words, all his steps are guided by gen-

eral laws, the common property of all chemists. When his investiga-

tions have been pursued to a successful termination, and he has found

the poisonous substance, he can demonstrate not only the steps of

his progress, but the ingredients of the substance he has found. The

expert in diseases of the mind does not pretend to testify as to the

mental condition of an individual unless he has made a personal

examination, or, in the absence of that, he bases his opinions upon the

whole evidence in the case; the language, acts, and physical appear-

ance of the person whose sanity is to be decided. What does the

expert in handwriting profess to do? He has no scientific basis of

education, experience, or laws to build on. As in this case, he simply

compares one signature with others, and notes some differences, the

causes of which he does not attempt to explain, and which from his

point of view are entirely unimportant in arriving at the conclusion

that the same hand which wrote the signature to the will did not

write the other five signatures. He is entirely ignorant how, when,

and where those signatures were written; the mental, nervous, or

physical condition of the writer; or of any of the influences which

practical common sense teaches have an efEect on handwriting. The

mental and material influences are unknown to him. In fine, the

writer was to him a stranger. It appears by the evidence of one

of the experts, in reply to a question from the court, that the signa-

ture to the will is written on a blue-ruled line, while in the cases of

four of the exhibits the signatures are written on unruled paper. How
is it possible for them to tell the influence upon a man with whom
they were unacquainted, of being obliged to write his signature on

a ruled line, when he may have been accustomed to write on unruled

paper, as to its efl'ect upon either rapidity or steadiness of motion?

This is one of the many little but important material circumstances

which concur to affect the handwriting, and which may be in itself

sufficient to destroy all the theories of experts. Moreover, after a

careful consideration of the evidence of these experts, covering sev-

eral hundred folios, it appears to me tliat the tendency of their
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system is so entirely analytical as to weaken, if not to lose, the power

of generalization. While successful in pointing out the most minute

differences and variations between certain letters and their lines and

strokes, they completely fail to take that comprehensive view of any

of the signatures in question which is so apparent to a practical man.

It appears to me that the intuitive generalization made by any one

of the witnesses speaking from personal knowledge of the hand-

writing of Mr. Taylor, either on the part of the proponent or con-

testant, is of more valuable assistance in the investigation as to the

genuineness of the signature to the document here propounded than

either of the two experts called for the contestant, or of the expert

called on the part of the proponent." ^'°

In Iowa, testimony of handwriting experts is judicially regarded

as inferior in quality to testimony of medical experts.^^'

§ 633. Relative Weight of Expert and Nonexpert Testimony. —
Y/e have seen that the competency of a nonexpert's testimony to hand-

writing is not affected by infrequency of his observation of the writing,

nor the length of time since the writing was seen.^'^ " From what

in these cases is the opinion derived, if not from a mental comparison

of hands ? " asked Judge Hand of the New York Court of Appeals.

" The signature is presented to the witness, and his only means of

forming an opinion upon it is by recalling with more or less dis-

tinctness to his mind images of the signatures he has either seen made

or attached to letters received, and comparing them with the one

presented for his opinion. This is certainly a ' comparison of hands,'

and in my judgment no favorable distinction as to accuracy or safety

can be made between such a mental process and that of the expert

who has become quick by practice in detecting identity of hands,

and also compares in his mind and with his eye the one in question

with other signatures as certainly genuine as those which the ordinary

witness has seen written or received in letters."
^^^

2»6 Taylor Will Case, (Surrogate of Howe, 112 Iowa 220, 83 N. W. Rep.

Ct.) 10 Abb. Pr. N. S. (N. Y.) 309 909. See also infra, § 671.

et seq. ^38 See supra, § 617.

237 state V. McCiillougli, 11-1 Iowa 239 Miles v. Loomis, 75 N. Y. 288,

532, 536, 87 N. W. Rep. 503; Matter 295. See also Phoonix F. Ins. Co. v.

Philip, 13 Wend. (N. Y.) 81, 83.
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" The testimonj of all witnesses to handwriting who did not

actually see the writing made is from comparison," said Mr. Justice

Shepard of the District of Columbia Court of Appeals. " The wit-

ness who has been in correspondence with the party, or who has be-

come familiar with his writing in the public offices, or who has even

seen him write his name one time only, is generally held to be com-

petent, and yet he compares the writing shown him with one borne

in his mind. The expert compares the same writing with others of

undoubted authenticity and fairness of selection,^*" and, with time

to study them carefully, expresses his opinion. With these signa-

tures in juxtaposition he can be cross-examined and made to demon-

strate his conclusions in the presence of the jury, who also make the

comparison and test the soundness of his opinions, and the reasons

therefor, by their own perceptions. We are unable to see why the

testimony of each witness is not of the same nature, nor why the

exemplar in the mind of a witness should be regarded as more reli-

able than one presented to the expert's eye and at the same time to

the eye of the jury. In the absence of an express decision to the

contrary by the court of last resort, we must hold that the evidence

was admissible." ^*'

" Abstractedly reasoning upon this kind of proof," said Judge

Badgley of the Lower Canada Queen's Bench, " it seems plain that

a more correct judgment as to the identity of handwriting would

be formed by a witness by a critical and minute comparison with a

fair and genuine specimen of the party's handwriting than by a com-

parison of seen signatures with the faint impressions produced by

having seen the party write, and even then perhaps under circum-

stances which did not awaken his attention." ^*^

In the case of the nonexpert, the characteristics of the standard

are necessarily indistinct, shadowy, and uncertain, while they show

out to the expert in all the distinctness of visible characters. In the

latter tangible realities are compared; in the former a visible reality

is compared with an invisible, intangible impression in the mind.-*'

And it is the prevailing opinion of judges that the nonexpert's

sio But gee as to unfair selectiona 242 Reid v. Warner, 17 L. C. Rep.

infra, § 650. 485, 491.

241 Keyser v. Piekrell, 4 App. Cas. ^^s Woodman v. Dana, 52 Me, 9, at

(D. C.) 198, 208. p. 14.
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recollection from a former comparison or from a former notice of

writings, where there may have been no special reason for making

a critical examination, is inferior in weight to the testimony of a

qualified expert after recent and careful scrutiny.^** The expert

testimony is especially preferred to that of a witness who has seen the

party write only once or twice. ^^^ On the other hand, in the leading

English case on handwriting opinion evidence, Judge Patteson said:

" To my mind, I confess the knowledge of the general character

of any person's writing which a witness has acquired incidentally

and unintentionally, under no circumstances of bias or suspicion, is

far more satisfactory than the most elaborate comparison of even an

experienced person called by one side or the other with a particular

object." ^*^ If the expert has only one or two standards for com-

parison, the court may place more reliance on the testimony of a non-

expert who has extraordinary opportunities for acquiring a knowl-

edge of the handwriting.-*' Judge Johnson of South Carolina said

that " the best and most useful evidence of handwriting is that of

a person long accustomed to see the party write. It is by this

means the character of the writing is fixed in the mind, and forms

the best standard by which to determine the identity; but it will

not be denied that the judgment would be powerfully assisted by the

actual presence of the characters on which the standard was formed.

2** Chance v. Indianapolis, etc., Va. 1, 16. Compare infra, § 669, text

Gravel Road Co., 32 Ind. 472, 474; for note 447.

Witheei;. Rowe, 45 Me. 571; Vinton V. 2*5 Hyde r. Woolfolk, 1 Iowa 159,

Peck, 14 Mich. 287, 295; Morrison v. 165; State v. Shinborn, 46 N. H. 497;

Porter, 35 Minn. 425, 29 N. W. Rep. 54; Bowman v. Sanborn, 25 N. H. 87, 111

;

Bennetti;.Mathewes,5S.Car. 478, 484; Hicks v. Person, 19 Ohio 426, 441;

U. S. V. Craig, 4 Wash. (U. S.) 729, Boman v. Plunkett, 2 MoCord L. (S.

25 Fed. Caa. No. 14,883. See also Car.) 519. See also Saph v. Atkin-

Saph V. Atkinson, 1 Add. Ecc. 162; son, 1 Add. Ecc. 162; Morrison v. Pot-

Sill V. Reese, 47 Cal. 294; Shaffer v. ter, 35 Minn. 425, 29 N. W. Rep. 54;

U. S., 24 App. Cas. (D. C.) 417; Fulton v. Hood, 34 Pa. St. 365; Rowt
Smith t). Walton, 8 Gill (Md.) 77, 86; v. Kile, 1 Leigh (Va.) 216, 227.

Van Wyck v. Mcintosh, 14 N. Y. 439, 2*8 Doe v. Suckermore, 5 Ad. & El.

448; Travis v. Brown, 43 Pa. St. 9, 703, 31 E. C. L. 421.

12; Shinkle v. Crock, 17 Pa. St. 159, 2^7 U. S. National Bank v. National

162; Graham v. Nesmith, 24 S. Car. Park Bank, 59 Hun (N. Y.) 495, 500,

285; Benedict v. Flannigan, 18 S. 13 N. Y. Supp. 411. See also supra.

Car. 507; Hanriot v. Sherwood, 82 § 631,
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and it follows that in the absence of better proof some opinion may
be formed by comparing that which is acknowledged to be genuine

with that which is disputed ; and feeble as it may be, it is nevertheless

a circumstance calculated in some measure to assist the judgment in

deducing a conclusion from other parts which are doubtful." ^^*

§ 634. Blunders of Experts.— In a chancery case decided by

Lord Bldon, he mentioned a singular circumstance that happened to

him. "A deed was tried in Westminster Hall, stated to have been

executed under circumstances throwing a good deal of blot upon the

persons who had obtained it. The solicitor, who was a very respect-

able man, said lie felt satisfaction that there were respectable wit-

nesses. One was the town clerk of Newcastle; and I was the other.

I could undertake to a certainty that the signature was not mine;

having never attested a deed in my life. He looked back to my
pleadings, and was sure it was my signature ; and, if I had been dead,

would have sworn to it conscientiously. Suppose I had been out

of the kingdom, and had come into Westminster Hall during the

trial, and had positively sworn that I never attested a deed in my life,

would it not have been competent to the jury or the witness to say

that it was a mistake ? " ^^"

The following (to the end of this section) is from an article entitled

" Experts in Handwriting and Their Blunders," which was published

in Law Notes for February, 1900:

While testifying in the Molineux trial Daniel T. Ames, sometimes

called " the dean of handwriting experts," made this statement

:

" The science of mathematics is absolutely correct. I don't regard

the science of deciphering handwriting as being absolute, but I regard

it as certain."

Almost immediately after making this answer Mr. Ames was com-

pelled to acknowledge, under cross-examination, that he had made

mistakes in deductions according to the science which he says is cer-

tain. It is because of such admissions, and because the history of the

cases in which handwriting experts have been important witnesses

contains many instances of serious blunders committed by these ex-

perts, that many persons have been led to conclude that the alleged

248Boman v. Pliinkett, 2 MeCord L. (S. Car.) 519,

840 Eagleton v. Kingston, 8 Ves. Jr. 438, 476.
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Bcience of handwriting is not a science at all, and that, whatever it

may be called, it is quite as interesting for the mistakes made in its

name as for the many correct deductions which its students have

been able to make. The skeptics hold, therefore, that if a hand-

writing expert can make a mistake in one case he may make a mis-

take in another; and if grave errors may be made by applying to a

problem rules of a science asserted to be exact, then the so-called

science is not exact, and therefore, in cases where much is at stake,

a serious mistake may be made in placing too much reliance on state-

ments made by students of handwriting, commonly known as experts.

Pew skeptics will say aught against the honesty of the convictions

of these experts, even though about as many can be hired to testify

one way in a certain case as the other. The skeptics admit that

even experts may honestly differ, but assert that when experts do

differ, ordinary men may be pardoned for doubting if either aggrega-

tion be correct in its statements.

An interesting fact about the majority of the so-called handwriting

experts is that they are loath to admit that they themselves ever made

a mistake. They will give, or some of them will, much detail regard-

ing the mistakes of other experts. Of their own errors, however,

they prefer that others should speak. And plenty of others may be

found who will tell about these errors. A Sun reporter found, how-

ever, that at present few of the experts hereabouts are willing to dis-

credit their calling by so much as an admission that any handwriting

expert can make a mistake. These mistakes are to be found, how-

ever, all through the history of the so-called science, and one who

looks may find them.

One of the most celebrated instances of the mistakes made by this

kind of experts was in the testimony given as to the authorship of the

now famous " Morey letter." That letter, it will be remembered, was

one purporting to have been written to a man named Morey by the

late James A. Garfield. In the letter Mr. Garfield was supposed to

have expressed some views on Chinese labor and to have written him-

self down as believing that a dollar a day was a sufficient wage for

a laborer.

The letter was printed in a New York paper called Truth, near the

close of the Garfield-Hancock campaign, and caused a great to-do

from one end of the country to the other. The managers of the

FACTS— 43
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Kepubliean campaign were beside themselves. The Democratic man-

agers were jubilant, and their joy was increased when a well-known

expert in handwriting, one of those afterward concerned in the Moli-

nenx trial, came forward with a positive statement that Garfield had

written the letter. This statement was made after Garfield's signature

had been compared with that of the signature to the letter, and much

publicity was given to the statement.

It was a big advertisement for the expert. Another well-known

expert, also one of the witnesses at the Molineux trial, appreciated the

value of the advertisement and had no intention of being outdone

by a rival expert. This man happened to have Garfield's signature.

He made a comparison of it with the signature of the letter, and

then went to the Eepublican headquarters at the Fifth Avenue

Hotel and solemnly declared that Garfield did not write the letter.

This statement was also published broadcast, and the expert had

got his advertisement and the two experts were quits. Later, how-

ever, the second expert drew additional attention to himself by

declaring that a newspaper man of the name of Kenward Philp had

written it. The first expert had issued his pronunciamento, and he

could not go back on it. The only thing he could do was to regret

that there was no more advertisement for him. Thus the matter

rested. Nobody of the name of Morey was found to acknowledge

that he had received the letter. It was never proved that Philp wrote

it. The electors decided that all the experts had done was to create

a doubt as to the authorship of the letter, and they gave Garfield the

benefit of that doubt by electing him to the Presidency.

Another case, historical because of the mistakes of the expert wit-

nesses in handwriting, is that mentioned in the law books as the

John J. Cisco case. In this ease the signature of John J. Cisco, a

banker of New York, was in dispute. It was alleged that Cisco's

signature to certain documents had been forged. Cisco himself said

the signatures were forgeries, and a crowd of experts swore to the

same thing. Finally, after a lot of expert testimony to this effect

had been taken, a clerk in Cisco's employ swore that he had seen the

banker affix his signature to the documents. When the witness re-

called certain circumstances, Mr. Cisco remembered that he had signed

them.

Perhaps the most noted instance of a person convicted of murder
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in part through the testimony of handwriting experts was the case of

the People of the State of Colorado against Dr. T. Thatcher Graves,

a well-known physician and man of wealth of Providence, E. I. He
was indicted, tried, convicted, and sentenced to death for the murder

of Mrs. Josephine A. Barnaby, caused by whiskey poisoned with

arsenic. It was alleged that Dr. Graves on March 31, 1891, sent

from Boston to Mrs. Barnaby in Denver a bottle of whiskey contain-

ing arsenic; that Mrs. Barnaby drank of the whiskey on the evening

of April 13 following, and died from the effects of the poison in the

liquor six days later. Mrs. Barnaby was possessed of considerable

property. Dr. Graves was not only her physician, but her confidential

adviser. The alleged motive for the crime was Dr. Graves's desire to

get possession of Mrs. Barnaby's property, it being shown that he had

succeeded in getting her to make a will by which he was to receive a

large bequest, besides being named as the executor. The bottle of

whiskey was packed in a box and sent to Denver through the mail.

When Mrs. Barnaby undid the package containing the bottle it was

found that a piece of white paper had been pasted on the bottle,

upon which was written the following inscription :
" Wish you a

happy New Year. Please accept this fine old whiskey from your

friend in the woods." Several experts, including three or four bank

officials of Denver, swore that the writing on the label was the same

as that of papers admitted to be in Dr. Graves's handwriting. Sub-

sequent to the conviction. Graves secured a new trial, and under the

laws of Colorado, although under sentence of death, was admitted

to bail. While under bail he traveled extensively and returned to

Denver in time for the second trial. Before it began, however, he

committed suicide. After his death a man came forward who told

the true story of the inscription on the bottle, and said he had

written it at Dr. Graves's request, in a post-office, and he further

paid that he did not know Dr. Graves at the time, having simply done

a favor for a man, as he thought, who had difficulty in writing.

This story did not tend to shake the general belief in Graves's guilt,

but it did show that handwriting experts may make mistakes even

when a man's life is at stake.

Still another example of the mistakes which handwriting experts

may make was furnished in what is still remembered as the " Biff

"

Ellison case. Disputed handwriting cut some figure in that case,
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where Ellison, then one of the best known men about town, was

charged with and convicted of an assault on a man named Henriques.

One of the experts who have testified in the Molineux case was called

to establish the authorship of three letters. The expert swore that

all three letters were written by Mrs. Neame, Mr. Henriques'

daughter. It was proved later that only one of the letters was written

by Mrs. Neame. One of the others was written by Ellison, and the

other by Mr. Henriques.

The cross-examination of expert Ames by Mr. Weeks, Molineux'

senior counsel, brought up several cases in which Mr. Ames is alleged

to have sworn to one thing with regard to certain handwritings, and

it turned out that he was all wrong. Mr. Ames couldn't remember

whether or not he had made the mistakes attributed to him by Mr.

Weeks in most of the cases recalled. He did admit that what was

taken as positive proof by the court showed that he was wrong in

what was spoken of as the Humphrey case. This is one of the most

interesting cases on record in which handwriting figured.

A man named Humphrey died several years ago, leaving a consider-

able sum of money in a savings bank. Heirs were sought, and

finally a man of the same name came forward and asserted he was

a descendant of the man who left the bank accounts. In proof of

what he said, he produced a family Bible on a leaf of which, in lead-

pencil, was what purported to be the signature of the man whose

estate was claimed. Mr. Ames was called to testify _ regarding the

signature in the Bible and the signature in the dead Humphrey's

bank-book. He declared that the two signatures compared in all

respects. It was subsequently proved that the Bible produced be-

longed to another branch of the Humphrey family altogether.

Many other examples of serious mistakes made by this kind of

experts might be given. Those mentioned would seem to show that

the study of handwriting has not been reduced to an exact science.

In his " Eeminiscences," Mr. Montague Williams, Q. C, declares

himself not a believer in handwriting experts. " In my opinion,"

says he, " they are utterly unreliable." He tells the story of a

trial which took place at the Old Bailey in 1879 in which two cele-

brated experts were caught napping. The action was for a libel, and

turned upon a post card which was alleged to be in the handwriting

of the defendant. Chabot and Nethercliffe gave elaborate expert
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testimony as to the handwriting of tlie card, analyzing its characteris-

tics and peculiarities and crediting it to the defendant. Afterwards

a witness was called who admitted writing the card and in whose

hand it was proved to be. The jury acquitted at once.

§ 635. Expert Opinion of Identity of Signature with Body of

Paper.— When one party alleges that the body and signature of a

paper were written by the same hand, and the other the contrary,

" what can be more clearly admissible than testimony of one so skilled

as to be able to determine the point by inspection? Just here, if

anywhere, is the testimony of an expert competent and valuable." ^^°

§ 636. Expert Testifying from Memory of Lost Instrument. —
It has been held that an expert may testify to his opinion founded

upon his comparison of an admitted signature with a lost instrument

as remembered by the witness.^^^ " It is objected that such evidence

would be weak and unsatisfactory. That it would be so in many

if not most cases may be conceded, but the objection goes rather to

the value than to the competency of the evidence. If the lost writing

were carefully examined by an intelligent and capable witness but a

short time before the giving of his testimony, his opinion might be

entitled to much consideration. The testimony of experts in regard

to the genuineness of writings has not been considered, as a rule, to

be of a satisfactory character, . . . but it is admissible for what

it is worth. Evidence of the kind in question would be of less value

than would be the testimony of experts in regard to writings pro-

duced in court. Where practical, the writings to be compared should

be so produced that the parties in interest may inspect them, that

the witnesses may have the best means attainable for making com-

parisons, that the witnesses may be more intelligently examined in

regard to their opinion, that the Jury may be the better able to

scrutinize and weigh the evidence, and that they may themselves com-

pare the writings." ^^^

250 Reese v. Reese, 90 Pa. St. 89, 94, said the court) ; Koons v. State, 36

per Trunkey, J. Ohio St. 195.

2" Abbott V. Coleman, 22 Kan. 250 252 Hammond v. Wolf, 78 Iowa 227,

("Of course it was weak " evidence, 42 N. W. Rep. 778, per Robinson, J.
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§ 637. Proof of Standards of Comparison.— '|"he character of

evidence and the degree of proof by which a standsilrd of comparison

is to be established were laid down by the New ,i;ork Court of Ap-

peals in the Molineux ease as follows :
" The gen.uineness of a writing

[standard] may be established (1) by the concession of the persron

sought to be charged with the disputed writiM, made at and for

the purposes of the trial, or by his testimony; (3) or by witnesses

who saw the standards written, or by whom, or in whose hearing, the

person sought to be charged acknowledged the writing thereof; (3) or

by witnesses whose familiarity with the handwriting of the person

who is claimed to have written the standard enables them to testify

to a belief as to its genuineness; (4) or by evidence showing that

the reputed writer of the standard has acquiesced in or recognized

the same, or that it has been adopted and acted upon by him in his

business transactions or other concerns. Since common-law evi-

dence is competent to establish the genuineness of a writing sought

to be used as a standard of comparison, it is apparent, in; the absence

of a statutory rule as to the degree of proof to be made, that the

general rule of the common law as to the sufficiency of evidence

must prevail. In civil cases the genuineness of such a paper must

be established by a fair preponderance of the evidence, anii in crim-

inal cases beyond a reasonable doubt." ^^'
/

In Indiana an irrelevant writing cannot be used as a stan.dard unless

its genuineness is admitted by the party adverse to the pne offering

to make the comparison.^^*
^

253 People V. Molineux, 168 N. Y. and fixed. ... It is ivery plain

264, 61 N. E. Rep. 286, per Werner, J. that without the restrictions which

See also as to the degree of proof of have been indicated, eridertce of corn-

standards. State V. Ward, 39 Vt. parison of hands would very often be

225; Rowell v. Fuller, 59 Vt. 688, 10 used for very oppressive and per-

Atl. Rep. 853; Martin v. Maguire, 7 nicious purposes. As the party who

Gray (Mass.) 177, 178. And as to offered them would have the selection

proof beyond a reasonable doubt, see of the criterion or test specimen, it

generally ante, § 60. would very frequently happen that it

In Pennsylvania, at least, the proof would be out of the power of the ad-

of the standard even in a civil case verse p.nrty to disprove the allegation

must be beyond a reasonable doubt, thrt the writing was his." Baker v.

"This would seem to be reasonable Haines, 6 Whart. (Pa.) 284, 29.1, per

from the very nature of a standard Rogers, J.

or test, which should itself be certain so* Shorb v. Kinzie, 100 Ind. 429.
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In Iowa a writing cannot be used as a standard " the evidence

of whose genuineness rests only in opinion." ^^^ " It should be so

that the court can say to the jury that the standard, as a matter of

law, is genuine, and leave to the jury the inquiry whether the dis-

puted signature was written by the same hand. Such a conclusive

condition, as to genuineness, does not arise from opinions based on

knowledge of handwriting." ^^^

The rule in Massachusetts is that the standard must be established

by direct proof or other equivalent evidence.^'*' " In other words,

you cannot prove a standard by the opinion of witnesses as to the

handwriting of the person charged, whether the opinion be based

upon comparison with other writings or upon a knowledge of the

party's handwriting obtained in any other way. The evidence to

prove the standard must be entirely independent of opinion as to

handwriting. The first kind of evidence is not sufficient, but the

second may be, even if it contain no statement of a witness who saw

the standard written, or any admission by the party charged. There

is no reason why evidence which, independent of any opinion upon

the handwriting as such, justifies a finding beyond a reasonable

doubt that the proposed standard was written by the defendant,

should not be regarded as the equivalent of evidence given by a wit-

ness who testifies that he saw the paper written. And that is so,

even if the evidence of the genuineness of the writing be partially

or even wholly circumstantial. Indeed, it is only commonplace to

remark that circumstantial evidence is frequently more satisfactory

than direct. By reason of mistake, bias, or dishonesty, the testimony

of a witness that he saw the standard written may be utterly unre-

liable; while a compacted mass of circumstantial evidence, the exist-

ence of each circumstanse being satisfactorily proved and the proof

of each being confirmed by the proof of the other, and all without

an exception leading by mutual support to but one conclusion, may

be impregnable." ^^*

255 Winch V. Norman, 65 Iowa 186, 76 N. E. Rep. 127. See also Com. V.

2i N. W. Rep. 511, per Adams, J. Coe, 115 Mass. 481, 503; Com. v. East-

2MSankey v. Cook, 82 Iowa 125, 47 man, 1 Gush. (Mass.) 189, 217; Cos-

N. W. Rep. 1077, per Granger, J. See tello v. Crowell, 133 Mass. 352; Mc-

alao infra, § 671; compare ante, § Keone v. Barnes, 108 Mass. 344, 347.

110. 2=8 Com. V. Tucker, 189 Mass. 457,

257 Com. V. Tucker, 189 Mass. 457, 76 N. E. Rep. 127, per Hammond, J.
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In New Hampshire, '' any competent evidence tending to prove

that the paper offered as a standard of comparison is genuine is to

be received, no matter whether that evidence be in the nature of

an admission of the proper party, or the opinion of a witness who

knows his handwriting, or of any other kind whatever." ^^'

In Ohio "the standard of comparison, when not already a paper

in the case, or admitted to be genuine, must be clearly proved by

persons who testify directly to its having been written by the

party.'' ^*°

In Pennsylvania " strict proof of the genuine or test paper should

be first given, . . . and nothing short of evidence of a person

who saw him write the paper, or an admission of being genuine, or

evidence of equal certainty should be received for that purpose." ^^^

In Texas the standard must be " established either by the pro-

duction of a writing or signature admitted to be a genuine specimen,

or by establishing by clear and indisputable evidence such a stand-

ard. " ^«=

In Vermont the standard " must either be admitted or else estab-

lished by clear, direct, and positive testimony." ^"^

§ 638. Various Circumstances Affecting Value of Expert Testi-

mony. — Apart from prepossession and bias of experts, hereinafter

considered,-"* the value of their testimony will vary with different

witnesses, and this is a matter to be determiaed by the jury, after

hearing them state the extent to which they have been in the habit

of making comparisons.-"' The more numerous the standards of

comparison, the more satisfactory will be the opinion of the expert.-""

An opinion founded upon a comparison of only one or two genuine

signatures should not perhaps be regarded as of much value. -"^ In a

250 State V. Hastings, 53 N. H. 45-2, lowed in State r. Ward, 39 Vt. 225;

461, per Sargent, C. J. Rowell r. Fuller, 59 Vt. 688, 10 Atl.

280 Koons P. State, 36 Ohio St. 195, Rep. 853. See also State r. Horn, 43

199, per Okey, J. Vt. 20.

281 Baker v. Haines, 6 Whart. (Pa.) =o4 See infra, § 645.

284, 293, per Rogers, J. See also De- 205 Ort v. Fowler, 31 Kan. 478, 486,

pue V. Place, 7 Pa. St. 428. 2 Pae. Rep. 580.

202 Heard v. State, 9 Tex. App. 1, =00 Lock p. Denner, 1 Add. Ecc. 353.

19. 207 Miles i\ Loomis, 75 N. Y. 288,

20s Adams v. Field, 21 Vt. 256, fol- per Hand, J.
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case in England, a distinguished handwriting expert, Mr. Chabot, gave

his opinion that a signature to a will was not genuine, but his opinion

was founded upon a single signature and for the most part upon

a single letter. Sir James Hannen said he did not feel authorized

on this theoretical evidence to convict, in effect, at least three persons

of fraiid and forgery.^"*

In regard to the testimony of engravers against the genuineness

of a writing. Sir John Nicholl observed that " men of this employ-

ment, from their habit of attending to the exact form of every

letter, when engaged to make facsimiles, are so alive to the least

dissimilitude, that any little difference would strike them as of im-

portance," "'^^ whereas inferences of the spuriousness of handwriting

derived from minute dissimilarities are universally regarded by courts

as very weak.^""

§ 639. Effect of Disagreement among Ex-perts. — Where experts

disagree it may be quite evident that those on one side are entitled

to greater consideration because of their superior experience,^'^ or the

conflict may be so great as to make it futile for the court to attempt

to form any satisfactory conclusion from the expert testimony

alone.^^^ Where two experts concurred in pronouncing a signature

a forgery, one of them expressing the opinion that it was an imita-

tion made by the person suspected of forgery, because it showed

characteristics of his handwriting, and the other expressing the

opinion that the disputed signature was traced from a genuine original,

these opinions would seem to neutralize each other, since a tracing

is not supposed to exhibit characteristics foreign to the original.^'*

On conflicting testimony of experts a jury would not be justified

in finding a verdict which in effect pronounces a reputable man
guilty of forgery.''^*

268 Orton V. Smith, L. R. 3 P. & D. 272 Matter of Burtis, 107 N. Y. App.

23. See also infra, § 663. Div. 51, 94 N. Y. Supp. 961.

288 Constable v. Steibel, 1 Hag. 2^3 Sarvent «;. Hesdra, 5 Redf. (N.

Eec. 56. Y. ) 47, 58. As to traced writing, see

270 See supra, §§ 610, 611. supra, § 605.

2'i Matter of Albinger, (Surrogate 274 gcott v. New Brunswick Bank,

Ct.) 30 Miae. (N. Y.) 187, 63 N. Y. 31 N. Bruns. 21, per Tuck, J. See

Supp. 744. also ante, § 54.
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§ 640. Cross-examination of Experts.""— The right to cross-

examine handwriting experts is of great importance, and while it

should be confined within reasonable limits, it should not be so

restricted as to deprive it of all value,^^" and courts are not disposed

to limit the opportunities for testing and determining the accuracy

and value of such testimony,^'^ or the reasons for the witness's

belief.^^' So, where two experts gave their opinion that the signature

to a note in the suit was made by the defendant, and there happened

to be two signatures of a witness in the case which were properly in

evidence, one being genuine, the other not genuine, there was held

to be no rule prohibiting the testing of the experts by asking them to

make comparisons of these signatures. The sequel showed that the

opinions of the experts were of little worth ; for they differed radically

in their views of the similarity of letters, so that one or both might

be easily mistaken in their assumptions. The fact that the witnesses

could not tell whether the signatures were made by one man or two

added to the value of the test.^'°

The maxim falsus in uno, falsus in oinnihits/'^° applies, but with

less force, to the statements of a witness which, although not inten-

tionally false, are in fact untrue, especially when they involve matters

of judgment and skill. "'^ It was held by the New York Court of

Appeals, where the effort of the cross-examiner was to show, not that

the expert witness had been mistaken as to the signature of some

third person, or even as to some signature not in evidence, but with

reference to the very signatures which were then the subject of

investigation, that the witness might properly be asked, " Did you

not on another trial swear that these bogus signatures were genuine ?
"

The court said :
" Owing to the dangerous nature of expert evidence,

and the necessity of testing it in the most thorough manner in order

2'"5 See further as to eross-examina- zts Woodman v. Dana, 52 Me. 9, 13;

tion of nonexperts, supra, § 626, and Koons v. State, 36 Ohio St. 195.

infra, § 666. ="> Johnston Harvester Co. r. Miller,

276 Hoag V. Wright, 174 N. Y. 36 72 Mich. 265, 40 N. W. Rep. 429, fol-

(at p. 42), 66 N. E. Rep. 579 (at p. loioed in Browning p. Gosnell, 91 Iowa

581), per curiam. 448, 59 N. W. Rep. 340.

277 Johnston Harvester Co. v. Mil- sso See post, § 1073 et seq.

ler, 72 Mich. 265, 40 N. W. Rep. 429, =8i Hoag v. Wright, 174 N. Y. 36,

per Morse, J. 66 N. B. Rep. 579.
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to prevent injustice, we are disposed to go farther, and to hold that

where a witness makes a mistake in his effort to distinguish spurious

from genuine signatures, and he does not acknowledge his error, it

may be shown by other testimony. . . . It is better to take a

little time to see whether the opinion of the witness is worth any-

thing, rather than to hazard life, liberty, or property upon an opinion

that is worth nothing. The evils and injustice arising from the use

and abuse of opinion evidence in relation to handwriting are so grave

that we feel compelled to depart from our own precedents to some

extent, and to establish further safeguards for the protection of the

public. As the hostility of witnesses to a party may be shown as an

independent fact, although it protracts the trial by introducing a

new issue, so, as we think, the incompetency of a professed expert

may be shown in the same way and for the same reason; that is,

because it demonstrates that testimony, otherwise persuasive, cannot

be relied upon." ^^^

Where bank officers, who testified as experts, doubtless had reason-

able skill in judging of handwriting in their business, but made mis-

takes in identifying signatures in a case, the court said that "the

result is that their opinion, given in the utmost good faith, is none the

less not satisfactory and conclusive." ^*^

In a case where it was contended that the disputed writing was a

tracing from a genuine, and an expert who on his direct examination

declared that he could detect any tracings " at a glance," sulked and

wriggled when asked on cross-examination to point out which of two

writings exhibited to him was an original and which a tracing, his

judgment was of course decidedly impeached.^**

But even if the experts are shown by rigid cross-examination to

have been mistaken in some of their elements and modes of com-

parison, the court may be thoroughly convinced by its own examina-

tion of the writings that in the leading facts the testimony of the

experts is correct.^''*

282 Hoag V. Wright, 174 N. Y. 36, 284 Sharon v. Hill, 26 Fed. Rep. 337,

66 N. E. Rep. 579. See further quo- 357.

tation from this case, supra, § 629, 285 Gaines's Succession, 38 La. Ann.

text for note 202. 123, 134. As to comparisons by the

283 Burlaw v. Harrison, 51 La. Ann. court, the jury, or the appellate court,

875, 25 So. Rep. 378, per Breaux, J. see infra, § 653.
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§ 641. Failure to Cross-examine Expert.— Elsewhere it is shown

that failure to cross-examine a witness sometimes raises a presump-

tion that the party entitled to cross-examine deems tLat if the right

were exercised, the witness's testimony against his client would be

strengthened.^^" The extent of such presumption upon failure to

cross-examine an expert witness to handwriting was measured in a

prosecution for forgery which came before the United States Circuit

Court of Appeals. The following is from the opinion of Circuit

Judge Van Devanter in that court :
" Complaint is made of the in-

structions given to the jury concerning the unspoken reasons of the

government's expert witness for the opinion expressed by him as to the

similarity or identity of the handwriting in the papers exhibited to

him. As appears in the statement heretofore made, a ruling of the

court, fully acquiesced in by defendant's counsel, prevented the gov-

ernment from placing this information before the jury during the

examination in chief of the witness, and the defendant did not avail

himself of the privilege expressly accorded to him of calling it out

upon cross-examination. Defendant's counsel was therefore not in a

position to subsequently urge before the Jury that the witness's opin-

ion was unexplained or inexplicable. And whether this was done or

not, it was entirely appropriate, ta view of the situation which the

matter had assumed, that the court should call the attention of the

jury thereto, and state that presumably the witness would have been

able to declare the reasons upon which he proceeded in pronouncing

his opinion. Men are so generally able to declare the reasons for

their opinions, that where, in testifying as an expert, one has given

an opinion from the witness stand, and has expressed himself as

willing and able to explain the opinion, but has been prevented from

doing so, it may well be said that presumably he would have been

able to declare upon what reasons his opinion rested. Thus far the

instruction is not subject to criticism. But it also said to the jury

that presumably the witness ' would havo told you how every stroke

of the pen was made, and liow it would be impossible, or at least not

a matter to be believed, that anotlier person than the prisoner could

have made the writing upon the back of the check.' It is not a matter

of common experience or observation that the opinions of men, or of

those men who speak as experts in handwriting, are so unerring, or

280 See post, § 1275.
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that the reasons for their opinions are so well founded, convincing,

and conclusive, as the opinion and reasons of this witness were

assumed to be in this instruction. The law does not permit presump-

tions to he entertained in judicial proceedings which do not comport

with, or are contrary to, the common experience or observation of

men. The effect of the instruction was to convey to the jury the

impression that, as matter of law, the failure of the defendant to

exercise the full right of cross-examination accorded to him by the

court's ruling was a confession that the reasons in the mind of the

witness for the opinion expressed by him were so well founded, con-

vincing, and conclusive as to demonstrate, if stated, that it was im-

possible, or at least incredible, that the forgery charged was the act of

another person than the defendant. It was equivalent to putting into

the mouth of the witness, and before the jury, matters to which the

witness had not testified, and which did not presumptively flow or

result from the testimony which he had given. This was error." ^*'

§ 642. Conclusiveness of Expert Opinion Evidence.— The opin-

ions of handwriting experts are not conclusive upon court or jury ^°'

even if uncontradicted,^^' especially in a criminal case.^'"

§ 643. Prepossession of Nonexpert Witnesses. — To make the

opinion of a nonexpert witness worth anything, it must be founded on

his knowledge of the party's handwriting. His knowledge, not his

faith, is what makes him a competent witness. He may believe a

writing to be genuine, because others have told him so, or because he

has too much confidence in the party producing it to think he would

use a false paper, or because of some other circumstance equally im-

28TWithaup V. U. S., (C. C. A.) R. (Pa.) 110; Pratt v. Eawson, 40

127 Fed. Rep. 530, 537. Vt. 183; U. S. v. Molloy, 31 Fed. Rep.

288 Castor V. Bernstein, (Cal. App. 19, 20; Howell v. Hartford F. Ins. Co.,

1906) 84 Pac. Rep. 244; Hyde v. Wool- 12 Fed. Cas. No. 6,780. See also Ives

folk, 1 Iowa 159, 164; Joseph v. El- v. Leonard, 50 Mich. 296, 15 N. W.
dorado First Nat. Bank, 17 Kan. 256, Rep. 463; Matter of Burbank, 104 N.

261; Moye v. Herndon, 30 Miss. 110, Y. App. Div. 312, 93 N. Y. Supp. 866,

118; Bowman v. Sanborn, 25 N. H. per Van Brunt, P. J., in a dissenting

87, 112; Magee v. Osborn, 32 N. Y. opinion.

669, 678; Matter of Kearney, 69 N. Y. 289 See ante, § 109.

App. Div. 481, 74 N. Y. Supp. 1045; 290 u. S. v. Molloy, 31 Fed. Rep. 19,

Farmers' B^nk v, Whitehill, 10 S. & 20, See also ante, § 68^
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material.^'^ " To believe and to know are different things. The mere

belief of a witness, without any additional circumstanee, raises but

the slightest presumption. If a man with whom I have the least

acquaintance, and of whom I know nothing disadvantageous, offer

me a note, I will believe it genuine and not suspect him of intended

fraud. But this belief will not induce me to stake a large sum
thereon; before I do so, I will expect something further. Now, if

men will not trust their important interests on mere belief, those

whose duty it is to dispose of the property of others cannot proceed

on the assurance which an honest man gives them that he believes the

disputed fact to be as the plaintiff asserts, contrary to the defend-

ant's d.enial." ^^'^ A witness examined as to the signature to a will

said: "That looks like Mrs. Berg's [the testatrix], but she never

wrote that. She never wrote that, as sure as the sun shines in

heaven, because she never wanted to make such a will." This evi-

dence was held insufficient to justify the submission of the question

of the genuineness of the signature to a jury.^"^ " Even where wit-

nesses are upright and honest, their belief is apt to be more or less

warped by their partiality or prejudice for or against the parties,"

said Judge Lumpkin. " It is easy to reason ourselves into a belief

of the existence of that which we desire to be true, whereas the facts

testified to, and from which the witness deduces his conclusions, might

produce a very different impression on the minds of others." ^°*

Generally, if not always, experts or others called upon to testify to

their opinions are informed, before their opinion is delivered to the

party calling them, not only what sort of an opinion is desirable, but

that such conclusion will be in harmony with the facts of the case.

Is it not a clear psychological truth that absolute fidelity of opinion or

judgment cannot be expected in a person who has given attention to

ex parte representations of those in whom he has confidence ?
"^'^

Elsewhere in this work it has been noticed that a witness's con-

viction as to the true state of affairs at the time when he observes

201 Taylor v. Sutherland, 24 Pa. St. 20* Potts v. House, 6 Ga. 324, 343,

333, 335, per Black, J. 50 Am. Dee. 329. As to the bias of

202 Watson v. M'Alllster, 7 Mart, nonexpert witnesses, which, in its

(La.) 368, per Martin, J. effect, is hardly distinguishable from
208 Matter of Berg, 173 Pa. St. 647, prepossession, see infra, § 644,

34 Atl. Rep. 234. 2»<o See post, § 815.
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an occurrence may unconsciously but seriously impair the accuracy

of his observation. ^°° There is much greater danger of error where a

friendly witness is called upon to give an opinion concerning a matter

involving mere memory and judgment ; for the nonexpert's testimony

to handwriting is an effort of memory, whereby a mental image of

genuine exemplars is formed and compared with the disputed writing

exhibited to him.^^^" Courts commonly assume, as we shall hereafter

see,^"" that it is the quality of bias to give a false illumination to that

which really exists only in the twilight of memory, or, on the other

hand, to darken that which, by resolute recollection, would appear as

in noonday light. In regard to the moral conditions of a good mem-

ory, President Porter admonishes us that " the man who would have

a strong and trustworthy memory . . . must never so far yield

to the bias or interest of passion as to strive to persuade himself,

even for a moment, that events were different from what he knows

they actually were." ^"^ More closely applicable to the present dis-

cussion is an observation of the historian Froude :
" All men, when

their feelings are interested, believe what they wish to believe, or what

their preconceptions represent to them as internally probable." ^'^

The effect of such prepossession is not fanciful. It will almost

inevitably perturb the judgment of the witness. If he comes with

his mind prepared to identify a writing, he is likely to speak to it as

that of the person to whom it is attributed; if he comes prepared to

negative handwriting, he will be actuated by an inclination to deny

the resemblance where it really exists, though it may be very strong.

Mr. Justice Grier of the United States Supreme Court struck the

keynote in the course of his instructions to a jury :
" Tell a man

that a person's name with which he is acquainted has been forged,"

said he, " and, nine cases out of ten, he will be astute enough to fancy

he discovers some marks of it. If it be a good forgery, very few men
are able to detect it; and hence other witnesses not prepared before-

hand to pronounce it such M'ill very truly say they would take it to

be his signature." ^"^ In an action in a federal court against sureties

295 See post, §§ 699, 816. biased witnesses, post, §§ 702, 824

2950 See supra, § 616. et seq.

290 See post, §§ 824, 825. 298 Lives of the Saints.

29T Porter, The Human Intellect, § 299 Turner v. Hand, 3 Wall. Jr. (C.

309. See further, as to memory of C.) 88, 116, 24 Fed. Cas. No. 14,257.
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on a bond, the defendants testified that their signatures were not

genuine. Witnesses acquainted with their handwriting gave opinion

evidence to the same point. Concerning the latter, Judge Gresham,

charging the Jury, said :
" The question will doubtless occur to you

whether the witnesses who testified on this point would have given

their opinions that the signatures were bogus, had they not looked at

the bond with their minds unconsciously swayed by the impression

created by the defense set up by the sureties." ^"^

Sir John Nicholl took notice of the fact that a nonexpert witness

who testified against the genuineness of the signature to a will had

been told by a party opposing probate that " very great doubts

existed as to whether the signature were not a forgery," and that

consequently the witness was deposing under the prejudice to which

these suggested doubts would naturally give rise. Speaking of the

testimony of another of the same class of witnesses, he said that

" his prejudices against the signature were recent and probably

strong," because the contest had afiirmed to him, previous to his

examination, " that the will would be found a forgery." '"^ In another

ease, the same great judge observed that " when persons come pre-

pared to speak in favor of a preconceived opinion, their evidence must

be received with some degree of caution." Eeferring to the case in

judgment, he said :
" Here, when the witnesses descend into par-

ticulars, their reasons are so trivial, so unsupported by the exhibits

in the cause, and so discrepant from each other, that I think, if they

had not been swayed by prepossessions, they would hardly have ven-

tured to arrive at the conclusion that the paper in question was not

of the handwriting of the deceased." ^"^ But where apparently

candid witnesses, familiar with the handwriting of a testator, deposed

to their belief that his signature to a will was genuine, not upon a

hasty and casual inspection, but after doubts had been raised against

it. Sir John Nicholl said that, although " evidence to handwriting is

at best inconclusive," these witnesses had furnished as satisfactory a

sample as could well be produced.'"'

300 Risley V. Indianapolis, etc., R. 302 Constable r. Steibel, 1 Hag. Ecc,

Co., 7 Bias. (U. S.) 408, 412, 20 Fed. 56. See also the argument of Mr.

Cas. No. 11,859. Adam in defense of Mr. .Justice John-
301 Robson V. Rocke, 2 Add, Ecc. 53. son, 29 How. St. Tr. 478.

See also infra, § 651, soa Robson v, Rocke, 2 Add. Ecc. 53.
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§ 644. Bias of Nonexpert Witnesses. — It is to be expected that

a party will strive to select those witnesses whose opinions are most

favorable to his contention.^"* The fact as to whether or not the

witnesses have any interest in establishing the genuineness or spuri-

ousness of a disputed writing is always to be considered in determin-

ing the weight and value of their testimony.^"^ All opinion evidence

given by interested or otherwise biased witnesses is of little value.'""

Interest which may not affect his credit may nevertheless have in-

sensibly influenced his Judgment.'"' Even if the general standing

and character of a witness are not questioned, little if any weight

should be given to his opinion where it appears that he has made

himself a bitter partisan of the person on whose behalf he testifies.'"^

Where a subscribing witness hesitated to acknowledge the genuine-

ness of his own signature, it was not overlooked that he had suffered

himself to be catechised and " treated " by the party in whose interest

he was called.'"'

The nonexpert opinion of an intensely biased party to the suit,

that a disputed document was in the handwriting of his adversary,

should be regarded as clearly overcome by the nonexpert opinion of

disinterested witnesses to the contrary enlightened by a larger knowl-

edge of the party's handwriting.'^"

The opinion of a witness, in order to be entitled to consideration,

should have been formed under circumstances affording no pos-

sibility of bias, and with a single eye to the very truth.'^^ In a ease

in Illinois, a witness was called who did not profess to have any

acquaintance with the party's handwriting until after he was in-

formed that the party denied his signature to the bond in suit, when,

as he said, he went to a public oflBce and examined the party's signa-

ture to guardian's reports there on file, and from a comparison of

those he formed an opinion that the disputed signature was genuine.

It was held that the witness was incompetent to give his opinion in.

30* See infra, § 650. ^os Sharon v. Hill, 26 Fed. Rep. 337,

305 Green v. Terwilliger, 56 Fed. 356. See also pos*, § 1112.

Hep. 384, 401; Sassenberg v. Huse- 309 Mullen v. MeKelvy, 5 Watts

man, 182 111. 341, 348, 55 N. E. Hep. (Pa.) 399, 403.

346. 310 Ramsey v. Ryerson, 40 Fed. Rep.

306 See post, §§ 1092, 1094. 739, 742.

''07 Nuckols V. Jones, 8 Gratt. (Va.) 3ii Outlaw v. Hurdle, I Jones L.

267, 279, per Allen, J. (46 N. Car.) 150, 166, per Pearson, J,

FACTS— 44
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evidence. " His knowledge was acquired under circumstances tending

to bias Ms mind, imperceptibly though it may have been to himself,"

said the court. " It is scarcely probable that he did not have some

impression as to the genuineness of the signature before he examined

the guardian's reports. That he felt an interest in the question, is

shown by the fact that he put himself to the trouble to make the

examination. When, therefore, he investigated, however honest he

may have believed himself to be, the natural tendency of his mind

would most likely find something to confirm his preconceived opinion.

In this way, important differences may have been overlooked, and

slight resemblances greatly magnified. Knowledge thus acquired is

vastly different from that acquired by repeatedly seeing a handwrit-

ing, and scrutinizing it, when no unfavorable circumstances exist to

arouse suspicion and excite the imagination." ^"

§ 645. Prepossession and Bias of Experts.— Some of the weak-

nesses characteristic of expert testimony in general have been noticed

in another chapter. ^^'^ In a case frequently cited by courts. Sir

Frederick Madden, testifying as an expert, undertook to say that a

disputed document was written in the chirography of about the

middle of the last century. " I do not mean to throw any reflection

on Sir Frederick Madden," said Lord Brougham, delivering the judg-

ment of the House of Lords ;
" I dare say he is a very respectable

gentleman, and did not mean to give any evidence that was untrue ; ""

but really this confirms the opinion I have entertained that hardly

any weight is to be given to the evidence of what are called scientific

witnesses; they come with a bias on their minds to support the cause

in which they are embarked ; and it appears to me that Sir Frederick

Madden, if he had been a witness in a cause and had been asked on a

different occasion what he thought of this handwriting, would have

given a totally different account of it." ^^'*

In his dissenting opinion in the Patrick murder case. Judge

O'Brien of the New York Court of Appeals spoke of the minds of

S12 Township 13 S. R. 3 W. v. not exempt him from the imputation

Misenheimer, 78 111. 22, 24, per of bias. Sec ante. § 17; post, §§ 826,

Schomeld, J. 1095.

813 See post, §§ 1235, 1237. si5 Tracy Peerage, 10 CI. & F, 154,

81* Hieh character of a witness does 190.
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expert witnesses as " affected by that pride of opinion and that kind

of mental fascination with which men are affected when engaged in

the pursuit of what they call scientific inquiries." '^*

Of all the causes which conspire to blind

Man's erring judgment, and misguide the mind,

What the weak head with strongest bias rules,

Is Pride, the never-failing vice of fools.

Pope: Essay on Criticism.

It is a trait of human nature to adhere with more or less obstinacy

to opinions deliberately expressed. This fact is recognized in the rule

which obtains in some jurisdictions that persons who have thus com-

mitted themselves concerning a question in litigation are incompetent

to sit as jurors in the case.'^'

The experts frequently expound in nomenclature of their own in-

vention pet theories for which they display a degree of attachment

emulating the fervency of Ignatius Donnelly's faith in the Great

Cryptogram. Thus, in a Few York Surrogate's Court, an expert

propounded what he termed a serration theory, a method of assum-

ing to identify a person's handwriting by the number of abrasions,

called " serrations," which appear on the edges of the lines.'^'

We have the authority of Pope that

To observations which ourselves we make.

We grow more partial for th' observer's sake.

Moral Essays, Epistle i.

The objection to professional expert testimony consists, to a great

extent, in the fact that in many cases the witness becomes an active

partisan in favor of the party by whom he is employed, and conducts

his investigation in the character of an attorney, upon lines most

favorable to his side of the case, and when this position is taken the

testimony is sometimes given in such a manner as is calculated to

deceive and mislead, rather than to enlighten or aid, the court or

jury; and this occurs so frequently that courts have often condemned

»" Peoples. Patrick, 182 N. Y. 131, Ct.) 43 Misc. (N. Y.) 437, 89 N. Y.

74 N. E. Rep. 843. Supp. 441. " This theory is of such

'1' See 17 Am. and Eng. Encye. of doubtful utility," said the court,

Law (2d ed.) 1149; and see ante, "that even its author has not full

§ 592. confidence in it, and it needs no ex-

'•8 Matter of Burtis, (Surrogate tended discussion."



692 HANDWRITING AND TYPEWRITING. [§ 645

this character of testimony, and declared it to be entitled to but little

weight, and that it should be received with caution.'^^ Unquestion-

ably, the integrity of such testimony to handwriting is often subject

to grave doubt, and will be as long as the expert is not called by the

court, or by the public authority, as an unbiased and impartial adviser

in the case, but is left to the selection of the interested parties who

pay his fees, wherefore he too frequently takes on the character of a

professional adviser and advocate of the party in whose interest he

appears.^^^ Speaking generically of experts, the New York Court of

Appeals said that the expert " comes on the stand to swear in favor

of the party calling him, and it may be said he always justifies by his

works the faith that has been placed in him ;
" ^-' and that '' the

opinions of experts upon handwriting who testify from comparison

only are regarded by the courts as of uncertain value, because in

so many eases where such evidence is received witnesses of equal

honesty, intelligence, and experience reach conclusions not only dia-

metrically opposite, but always in favor of the party who called

them." '^* The witness does not compare the writing before him with

any exemplar formed in his mind naturally, incidentally, and without

design or bias; but his attention is first called to different instru-

ments, or to different parts of the same instrument, for the purpose of

proving or disproving the identity of the handwriting, by saying, in

effect, that if one instrument or one part of the same instrument is

in the handwriting of the person in question, the other in his opinion

and belief is not. If it is not certain that persons thus called to the

comparison will always form their opinions under ;i bias of which

they may be unconscious, in favor of the conclusion which they are

expected to support, there is ground for apprehending that such, to

a greater or less extent, will often and indeed generally be the case;

while the fact that the witnesses are men of character and skill may
give undue weight to their opinions, and thus add to the danger of

such testimony."^''

321 Green v. Terwilliger, 56 Fed. N. Y. 455, 474, 28 N. E. Rep. 486, per

Rep. 384, 394, per Hawley, D. J. Peekham, J.

s22lCeyser v. Piekrell, 4 App. Cas. S2* Hoag v. Wright, 174 N. Y. 36,

(D. C.) 198, at p. 208, per Mr. Jus- 42, 60 N. E. Rep. 579.

ticc Sliepard. s=5 Hawkins r. Grimes, 13 B. Mon.
323 Roberts V. New York R, Co., 128 (Ky.) 257, 205, per Marshall, J.
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In a case where a famous expert testified that in his opinion certain

signatures exhibited to him were forged, the court remarked that his

evidence had been of great assistance, but proceeded as follows :
" I

sat by his side while he gave it, attended carefully to every word he

said, and to every gesture he made, and followed each item of his

evidence as he went along. I have since gone all over his evidence

with the same care, spending a great deal of time upon it, and examin-

ing with the utmost care the disputed signatures, and the standards

used by him, and many other standards not used by him; and, with-

out going into details, I will say that he has not satisfied me that the

signatures are forged. I place little or no value upon his judgment,

expressed under oath, for the simple reason that it was not formed

under such circumstances as to be impartial. He knew which signa-

tures were suspected, when they were submitted to him for examina-

tion, and he also knew what judgment would be agreeable to his

employers, and experience has shown that in such case the mere sworn

judgment of an expert is of little value." ^^'' Sir Herbert Jenner

noted the circumstance as unfavorable to the testimony of experts

adverse to the genuineness of a writing in a case before him, " that the

persons came to give evidence having been impressed with a notion

that they have come to detect a fraud." ^"

While there is nothing very unusual in an arrangement whereby

the compensation of an expert is made contingent in some degree on

the success of the party employing him, yet " until experts are nomi-'

nated by the court and paid by the state, the circumstance of their

being retained by the parties must always . be considered in esti-

mating the value of their services." '^* Testimony of an expert of

conceded capacity should be regarded with great distrust where his

relation to the case and his conduct as a witness therein are sus-

picious.^^'

Perhaps more than ordinary confidence may be reposed in an expert

who has given an opinion adverse to the party first employing him,

326 Greenwood v. Henry, (N. J. 530, 595. See also infra, § 651, and

1894) 28 Atl. Rep. 1053, 1067, per supra, § 643.

Viee-Chancellor Pitney, who con- sas Sharon v. Hill, 26 Fed. Rep. 337,

eluded that the signatures were genu- 357, per Deady, J.

ine. See also supra, § 631. 329 Sharon v. Hill, 26 Fed. Rep. 337,

521 Panton v. Williams, 2 Curt. Ecc. 356.
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and has afterward been called by the opposite party and compelled to

testify to that opinion.^^"

§ 646. Positiveness of Expert Witness.— It is not demanded of

an expert witness that he shall be so self-confident as to affirm that

he cannot make any mistake in his conclusions from comparison of

handwritings.^^^ But where experts concede that the disputed writ-

ing has presented serious difficulties and that a satisfactory explana-

tion of them has been reached only by a long and laborious process,

their opinions will hardly create a strong impression.^^^

§ 647. Positiveness of Nonexpert Generally. — The witness must

have an opinion, and his testimony should be excluded if it is no more

than a vague indistinct impression.^^^ It was said in a Pennsylvania

case that " to inquire of a witness in such case what is his impression

is descending to a test too vague to form a judgment upon. It is like

asking a witness what was his understanding of a conversation,

instead of inquiring what the parties said." ^^*

To entitle the testimony of the witness to any consideration, he

must swear to his opinion or belief with some degree of positive-

ness.'''^ "When a witness who knows a party's handwriting is un-

able to form an opinion upon a paper, without the aid of a fact which

ought to have no influence on his judgment, his testimony is opposed

to its genuineness." ''" On the other hand, it is not expected that

careful witnesses will swear positively to the fact of genuineness or

spuriousness.'^' It is difficult to swear positively to the handwriting

830 Matter of Alblnger, ( Surrogate see comments upon this case in Hop-

Ct.) 30 Misc. (N. Y.) 187, 63 N. Y. per v. Ashley, 15 Ala. 457, 463.

Supp. 744. 336 U. S. V. Crow, 1 Bond (U. S.)

331 Forgey v. Cambridge First Nat. 51, 25 Fed. Cas. No. 14,895.

Bank, 66 Ind. 123, 125. sso Taylor v. Sutherland, 24 Pa. St.

332 See Matter of Burtis, (Surrogate 333, 335, per Black, J.

Ct.) 43 Misc. (N. Y.) 437, 89 N. Y. 337 Fash t). Blake, 38 111. 363 ; Haynes

Supp. 450. P. Thomas, 7 Ind. 38; Morvant's
333 Burnham v. Ayer, 36 N. H. 182; Succession, 45 La. Ann. 207, 12 So.

Wiggin r. Plumer, 31 N. H. 251. See Rep. 349; Lachance r. Loebleiii, 15

also Bell v. Shields, 19 N. J. L. 93. Mo. App. 460; Shitler v. Bremer, 23
SSI Carter v. Connell, 1 Whnrt. Pa. St. 413; Wntson p. Brewster, 1

(Pa.) 392, 390, per Sergeant, J. But Pa. St. 381; Farmers' Bank I'. White-
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of any person, however well it may be known.^'* " No prudent wit-

ness will undertake to swear that any signature or document was

written by the person by whom it purports to have been written,

unless he saw it written." ^^°

A witness testified that it was his strong impression that a dis-

puted indorsement was in the handwriting of the party; that it

looked like his, but that he could not swear to it. This evidence

was held admissible. " All that a witness, called in such cases, can

be expected to testify is that the handwriting in question resembles

that of the person whose it purports to be; in other words, that it

looks like it," said the court. " From the resemblance between the

signature before him as compared with those of the same person

previously observed, the witness has drawn the inference that they

were made by one and the same individual. The strength of his

belief will depend on the greater or less degree of similarity. He can

only testify to his own state of mind on this question. The language

used as indicative of the strength of his belief was properly before the

jury for their consideration^ and it was for them to determine its

sufBciency to establish 'the fact which it was offered to prove. When
the witness stated that he could not swear to the handwriting nor to

the indorsement, he was probably understood by the jury as referring

to his own knowledge, and not as intending thereby to limit or

restrain the testimony previously given, and it is not for us to say

that they misunderstood him." "*"

In an Alabama case where a witness swore positively to the identity

of certain handwriting, the court said :
" In whatever language it

may be couched, it is evident that such testimony is mere opinion;

it is nothing more than a comparison in the mind, by the aid of

former experience. The vividness of this comparison so made, or the

strength of the opinion entertained, may depend upon the superior

opportunities afforded for the formation of a correct judgment, or it

may be influenced by the habit and disposition of the witness. One
person will decide positively on slight resemblances, whilst another

hill, 10 S. & R. (Pa.) 110. See also 338 Fash v. Blake, 38 111. 368, per

Lyon V. Lyman, 9 Conn. 55; Watson Breese, J.

V. M'Allister, 7 Mart. (La.) 368; 33o Travis v. Brown, 43 Pa. St. 9,

Hart V. Eckles, 4 Phila. (Pa.) 48, 17 12, per Woodward, J.

Leg. Int. (Pa.) 124. s«> Hopkins v. Megquire, 35 Me. 78,
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will require something like mathematical proof, or ocular demonstra-

tion, as the basis of his judgment; not to speak of the influence

which moral considerations would exert over different persons, in

swearing to facts which could not be known with certainty." ^"

§ 648. Positiveness of Nonexpert in Criminal Cases. — We have

seen that the mental process of a nonexpert witness who assumes to

identify handwriting is not different from that by which a witness

identifies a person whom he has seen.'*^ It has been held that a

conviction of crime cannot be based solely upon the uncorroborated

testimony of a witness identifying the accused, unless the witness is

firmly convinced in his mind that he is not mistaken.^*^ If this con-

clusion is sound, it must follow that a conviction in a criminal case

cannot rest alone on the identification of handwriting by a witness

where he is apparently in doubt whether the disputed writing looks

like or whether it is like that of the person to whom he attributes

it.'**

§ 649, Nonexpert's Courage of Conviction. — Where a witness

testified that he believed a signature was genuine, and was then asked

whether he would act upon the signature if it had come to him in

an ordinary business transaction, it was held that while the question

standing alone might be objectionable, it was allowable as a means

of showing the strength and value of his opinion.**^

Discussing the deposition of a bank cashier concerning the genuine-

ness of disputed notes. Judge Stephens of the Supreme Court of

Georgia said :
" His testimony does not express a belief, existing at

the time when his answers were given, that the signatures were

genuine; but he says tliat if the notes had been presented to him at

bank, he thinks he would have paid them. The fair construction of

this is that he would have paid them if they had been presented with-

80, per Appleton, J. See also Hopper § 1224. See also the argument of Mr.
V. Ashley, IS Ala. 457. Adam for the defense on tiM trial ot

'ii Brandon v. Cabiness, 10 Ala. 155, Mr. Justice Johnson, 29 How. St. Tr.

160. 477.

312 See supra, § 601. »« See U. S. v. Crow, 1 Bond (U.

sisPeople V. Mullen, (County Ct.) S.) 51, 25 Fed. Cas. No. 14,895.

49 Misc. (N. Y.) 289, 99 N. Y. Supp. 846 Holmes v. Goldsmith, 147 U. S.

227. TSie subject is discussed post, 150, 163.
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out any notice that their genuineness was contested. Would he have

paid them with notice of such a contest? He does not say, and that

is the fatal omission in his statement. I was inclined to the opinion

that his statement, as it stands, ought to have gone to the jury for

what it was worth; but my colleagues insisted upon a stricter rule,

and I do not know but that theirs is the better opinion. Proof of

handwriting is, in its nature, the identification of an acquaintance,^"

and the lineaments should be strong enough to enable the witness to

pronounce in favor of the identity, against all the opposing circum-

stances. If his opinion does not come up to this standard, can he be

said to have an opinion at all ? He might or would think the writing

to be his old acquaintance's under certain circumstances, but the

question is, does he think so under the circumstances as they exist

when he is giving his opinion? The strength of this view is that

while the witness may have a strong or a feeble opinion, yet he must

express what amounts to an opinion one way or the other, else he

furnishes nothing which can enlighten the jury." ^"

§ 650. Unfair Selection of Standards or Witnesses.— In dis-

cussions of the weight of expert opinions to handwriting, it has been

suggested that where, by statute or by local common law, specimens

of genuine writings may be proved in order to compare the same with

disputed writings, the specimens will be unfairly selected as being

like or unlike the writings in dispute, according to the interest of

the party producing them— that they will not be fair average speci-

mens of the general character of the handwriting.^** In a leading

English case Judge Patteson, speaking of expert testimony, expressed

the opinion that there is not one case in a hundred where the genuine

specimens produced for comparison will be fairly chosen.^*' In a

contested will ease in the Ecclesiastical Court, where the papers of the

deceased had fallen into the hands of the principal contestant, the evi-

dence happened to disclose the fact that he had improved his oppor-

'*»See 9upra, § 601. 297, per Hand, J.; Hanley v. Gaudy,

3<7 Foster v. Jenkins, 39 Ga. 476, 28 Tex. 211, 218. See also supra, §

478. But see Commonwealth Bank v. 607, text for note 76.

Mudgett, 44 N. Y. 514, cited supra, 3i9 Doe v. Suckermore, 5 Ad. & El.

§ 626, note 168. 703, 31 E. C. L. 406, 421, declaring

S48 Miles V. lioomis, 75 N. Y. 288, that nonexpert testimony is preferable.
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tunity to select and offer for examination only those signatures which

supported his eontention.^^"

But it is said that the objection just noticed would have no force

where the rule obtains ^^^ that only writings relevant to the cause for

other purposes can be used for comparison, since there could then

hardly be any choice of writings.^^^ Anyhow, it would be a singular

objection for a party to make whose handwriting is questioned, that

he is prejudiced by an unfair selection of specimens, for he may be

presumed to know more of the sources of proof of his own writing

than the party opposed to him.'°^

Moreover, this criticism of expert testimony operates as strongly

against the introduction of nonexpert witnesses who are to testify to

their knowledge of a party's handwriting; for in the latter case testi-

mony may be expected favorable to the party introducing it, and the

witnesses will always be selected with that view.^^*

§ 651. Witnesses with Judgments Unfairly Tutored.— In a

case where great interest had been excited on behalf of the pro-

ponents and the contestants of a codicil, so that it was almost im-

possible for the witnesses to come forward totally unprejudiced and

unbiased, Sir Herbert Jenner criticised their testimony as follows

:

" I must say that in this case there is, on the part of those who sus-

tain the affirmative side of the proposition, this favorable circum-

stance, that they do not appear to have entered into much discussion

with each other as to the particular points on which their evidence

should be grounded. They have a prejudice undoubtedly on their

minds in favor of the instrument; they believe it to be, and I have

no doubt conscientiously believe it to be, the act of the testator him-

self, and they depose almost uniformly in concurrence with that belief

and with that impression upon their mind. But still that impression

is created in a considerable degree by the circumstances of the case,

or from thinking that the paper itself is a natural disposition as con-

soo Young V. Brown, 1 Hag. Eoc. 556. sos Lyon v. Lyman, 9 Conn. 55, 61,

351 See 15 Am. and Eng. Encyc. of per Daggett, J.

Law (2d ed.) 266, 267. 3m Lyon r. LjTnan, !) Conn. 55, at
siis Miles V. Loomis, 75 N. Y. 288, p. 02, per Daggett, J.; Calkins v.

297, per Hand, J. See also Wilber r. State, 14 Ohio St. 222, at p. 227, per

Eicholtz, 5 Colo. 240. Wilder, J.
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nected with the individuals purporting to be benefited by it, or from
some other circumstance which induced them to believe that it is the

act of the testator himself. Upon the other side I must say that the

same degree of avoidance of discussion, as between the witnesses them-
selves, does not appear to have been practiced, for almost all these

witnesses have come to inspect this paper with their minds already

impressed with the notion that it was, as Mr. Chadborn described it,

an atrocious forgery; and, with respect to many of the witnesses, an
impression had been made upon their minds by the exhibition of

what was said to be a facsimile copy of this codicil, made by persons

employed on their behalf, and further than this by the meeting to-

gether of those persons who were called upon to depose to the hand-

writing, discussing the minute particulars in which it was supposed

to differ from the deceased's general character of handwriting, point-

ing out to each other the difference of formation of certain letters as

compared with some letters in other papers written by the deceased

himself, and upon those minute particulars, many of the witnesses

found their belief that this is not a genuine instrument but a forged

one. Under these circumstances, the court can place no reliance upon

the evidence of persons so differing amongst themselves, who have

formed this opinion, after having met together to discuss the par-

ticulars in which they have, as they fancy, discovered discrepancies;

having, as I have already stated, had their minds impressed in the

first instance with the notion of the invalidity of the paper, by hear-

ing it said that it is a forgery, and also by the exhibition of the fac-

simile copy from which they took their first impression as to the

handwriting not being that of the deceased. . . . It is impos-

sible, therefore, that persons who had such facsimile copies exhibited

before them, being necessarily different in appearance from the

original itself, having that first impression made upon their minds,

could come forward to pronounce a fair and unbiased opinion upon

the genuineness of the instrument upon which they were called to

pronounce." '^°

§ 652. Moral Character of Witnesses Testifying to Opinions.—

In many cases cashiers of banks or other persons who testify as experts

or as nonexperts are personally and favorably known to the jury, and

366 Wood V. Goodlake, 2 Curt. Bcc. 82, 180. See also supra, § 643.
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it is not unlikely that the high character of the witnesses may give

undue weight to their opinions."* As Mr. Adam argued to the jury

"

in defense of Mr. Justice Johnson/" opinion evidence to handwriting

is " marked with this most material and important distinction,

namely, that you cannot depend on the truth of the fact, though you

may depend on the truth of the witness."

An expert came from a remote part of the country, and was a com-

parative stranger in the community where his testimony was given,

and on cross-examination he was very properly asked concerning the

antecedent circumstances of his life. The court took notice of the fact

that he failed to give an account of his life for a period of several

years after his majority and his graduation from a medical school.^*'

§ 653. Comparison of Writings by Trial Court. — " We are all,

in certain degrees, experts on handwriting, and I have never yet found

it safe to subordinate my own judgment to that of an expert," said

Surrogate Coffin of New York.''^" In a case where bank cashiers and

tellers and other business men familiar with a person's handwriting

expressed a decided opinion that a disputed signature was his, Yice-

Chancellor Pitney said :
" I am not aware that their evidence is of

any more value, in that respect, than my own inspection of the docu-

ments and comparison of them with the standards. That inspection

and comparison, alone, would lead me to the conclusion that they are

genuine." ^"^

§ 654. Comparison of Writings by Jury. — " It is seldom that

we have a juryman upon a panel who is not capable of comparing and

judging with a good degree of correctness, and very many of our jury-

men are able to malce a comparison with skill and accuracy," said the

New Hampshire Supreme Court. ^"^ The same confidence in the ability

S50 Hawkins r. Grimes, 13 B. Mon. 35s Sharon )'. Hill, 26 Fed. Rep. 337,

(Ky.) 257, 265, per Marsh.ill, J. See 358.

ante, § 17, and supra, § 645, text for ^--^ Whelpley v. Loder, 1 Dem. (N.

note 325. And since a nonexpert's V.) 36S, 378.

opinion is baaed on his memory of sod Greenwood v. Henry, (N. J.

genuine writings, oonsult cases cited 1894) 28 Atl. Rep. 1053, 1057.

post, § 729, notes 52, 54. soi Bowman r. Sanborn, 25 N. H. 87,

857 Trial of Mr. Justice Johnson, 29 111, per Eastman, J.

How. St. Tr. 475.
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of the jury has been expressed by other courts.''^ " A witness may be

prejudiced; the jury are presumed to be impartial. They can decide,

by inspection, on the weight to be given to his testimony, and that,

too, generally, with a good degree of accuracy. The witness describes

how the person made his letters, wherein the writing is disguised,

and the result of his opinion. Why not permit the jury to see the

grounds of his conclusion by examining those writings from which

he has derived it ? " ^'^^ Maps, plates, charts, surveys, plans, and

models of machines are constantly given to the jury to form their

opinions in cases where they apply ; but jurors are not generally more

skilled in mathematics, surveying, and mechanism than in writing.^"*

" Generally, when the jury have acknowledged signatures for com-

parison, they can judge as well of the character of the disputed signa-

ture as if they had seen the party write a hundred or a thousand times.

. . . The witness compares with his remembered original; the

juror has the actual original before his eye." '"^ The view has been

expressed that it is " more satisfactory to submit a genuine paper as

a standard, and let the jury compare that with the paper in question

and judge of the similitude, than the evidence continually received

of allowing a witness who has seen the party write once to compare

the disputed paper with the feeble impression and transient view the

writing may have made in his memory. This is by no means so well

calculated to ascertain the truth, the object of all evidence, as to suffer

the jury to compare the paper with writings proved to be authentic,

present in court, and open for inspection. . . . There m.ay be

particularity in the handwriting so distinct and convincing as to leave

the mind in no doubt, on examining that which was admitted to

be the genuine handwriting with the disputed instrument, as to its

being authentic or spurious, or the resemblance so weak as not to

satisfy the mind. The jury inspect, examine ; they would not be bound

to give a verdict according to the opinion of any witness against their

3'2 Calkins v. State, 14 Ohio St. 222, 363 Lyon v. Lyman, 9 Conn. 55, 62,

227. See also Gilbert v. Simpson, 6 per Daggett, J.

Daly (N. Y.) 29; Adams v. Field, 21 364 Lyon v. Lyman, 9 Conn. 55, 63,

Vt. . 256, 265 ; Hanriot v. Sherwood, per Daggett, J.

82 Va. I, 17. Compare statement in 365 Turner v. Hand, 3 Wall. Jr. (C,

» Mississippi case quoted infra, § 672, C. ) 88, 24 Fed. Cas. No. 14,257, per

text for note 456. Mr, Justice Grier instructing a jury.
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own senses ; and if the witnesses are equal in number, in character, in

intelligence, and means of information, there the jury must decide

by their own comparison, trust their own eyes, and' draw their own

conclusions, by comparing the standard, the handwriting aclcnowl-

edged, with the contested paper." '"^ It has been remarked, however,

that " from the constitution of the human mind a jury might be

expected to feel some gratification of curiosity in the discovery of

minute coincidences in handwriting, and that this feeling might often

mislead them, even where the coincidences were fanciful or acci-

dental." ^^'

In a case in Michigan where the trial court refused permission

to have the jury take a contested will to the jury room to compare

its body with the signature, no application having been made by

the jury, and the opposite counsel not assenting unless the jury

desired to see it, the refusal was held not to be contrary to law or

practice. Chief Justice Campbell said :
" It has even been ques-

tioned whether it could properly be allowed at all, but this seems to

be rather disfavored than absolutely erroneous. Much may be said

on both sides of such a question. But the purpose avowed in this

cause, of having the jury use the document to look for resemblances

between the body and the signature for the purpose of inferring

forgery, indicates some danger in permitting it. When a juror is

to give testimony he must do it in open court. Yet practically this

jury-room inquest would involve the expression of opinions belong-

ing somewhat to the domain of expert evidence, and having the

force of facts; when if it were assumed the jury were competent to

settle such matters by their own skill, it might not be competent to

examine witnesses upon it at all. Nothing can be more dangerous

than to allow the suspicions and surmises of men whose opinions could

not often be received as witnesses, to fix the rights of parties by their

fanciful notions of resemblances or differences. In this country

most jurors are not illiterate, but it would be very strange if the

300 Farmers' Bank t\ Whitehill, 10 and opinion of Breese, J., dissenting,

S. & R. (Pa.) 110, 112, per Duncan, in Jumpertz v. People, 21 111. 375,

J. See also U. S. v. Pendergast, .S2 420.

Ked. Rep. 198, 201; U. R. r. MoUoy, 31 30' Crist v. State, 21 Ala. 137, 146,

Fed. Rep. 19, 20; Howoll r. Hartford per Ligon, J. See also remark quoted

r. Ins. Co., 12 Fed. Gas. No. 6,780; infra, § 672, text for note 456.
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average members of juries could be regarded as qualified to form safe

opinions on an inspection of papers upon nice points of identity in

handwriting, especially when the whole ease may depend upon their

correctness.^'^* Juries can undoubtedly, and must, use their judg-

ment more or less concerning documents laid before them, and have

it in their power to rely on their own views very much if they see fit.

But the law presumes they will act on testimony chiefly, if not

entirely, and it would not be proper to assume that they all have equal

knowledge or skill in such inquiries, or that, when they consult to-

gether, the opinions of one would not have more influence than

those of another, when the opinions operate as facts in the cause.

If a verdict were formed on statements of ordinary facts by one

juror to his fellows, it would be a violation of their oaths. When
opinions are such as to stand in the same light, the result cannot

be much less dangerous. No harm can usually result from the pos-

session of documents in the jury room, because they seldom call for

examination of their genuineness, and are usually only important

for their contents. When their genuineness is in controversy, and

that is to be judged by resemblances and peculiarities on which

witnesses have been examined as experts, their inspection alone may
become one of the means of evidence requiring skill to deduce its

results. Every one knows how very unsafe it is to rely upon any

one's opinions concerning the niceties of penmanship. The intro-

duction of professional experts has only added to the mischief,

instead of palliating it, and the results of litigation have shown

that these are often the merest pretenders to knowledge, whose notions

are pure speculation. Opinions are necessarily received, and may
be valuable, but at best this kind of testimony is a necessary evil.

Those who have had personal acquaintance with the handwriting

of a person are not always reliable in their views, and single signa-

tures, apart from some known surroundings, are not always recog-

nized by the one who made them. Every degree of removal beyond

personal knowledge, into the domain of what is sometimes called

with great liberality scientific opinion, is a step towards greater

uncertainty, and the science which is so generally diffused is of very

moderate value. Subject to cross-examination, it may be reduced

808 See also Vinton v. Peek, 14 Mich, 287, 294.
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to the minimum of danger. In a jury-room, without any cheek or

corrective, it would be very dangerous indeed."
! 369

§ 655. Comparison of Writings by Appellate Court.— An appel-

late court reviewing the evidence and pronouncing upon its weight

will compare for itself a disputed writing with genuine writings,

if all are before the court in their original form ^'"' or if the record

contains photographic copies properly admitted in evidence.'^^ If

the appearance of the writings is described by witnesses on the trial,

whose testimony is embodied in the record, perhaps the appellate

court will feel at liberty to form an independent judgment without

the originals.'^^ But in reviewing the evidence in so far as the

verdict may possibly have been affected by comparison of writings,

where the originals, or a description of them, are not incorporated in

the record, " how can we say that the jury's conclusion is imsup-

ported by sufficient competent evidence?" asked the Supreme Court

of Nebraska.'^^

§ 656. Photographic Copies Together with Originals.—Where a

genuine signature and the disputed signature were both brought into

court, magnified copies of each, together with the originals, were

submitted to the inspection of the jury, in connection with the

testimony of a handwriting expert who was also a photographer and

testified to the correctness of the copies thus taken by him. Assum-

ing it to be true, as he testified, which yet was a fact first to be

considered and determined by the jury, that the copies were accurate

in all respects, excepting only in relation to size and color, they

were held to be capable of affording some aid in comparing and

examining the different specimens of handwriting wliich were ex-

hibited on the trial. " It is not dissimilar to the examination with a

magnifying-glass," said the court. " Proportions are so enlarged

869 Matter of Foster, 34 Mich. 21, 24. sti Luco v. U. S., 23 How. (U. S.)

See also 12 Eneyc. of PI. and Pr. 593, 515, 541.

note 4. 372 Dubois r. Baker, 30 N. Y. 355,

3T0 Borland v. Walrath, 33 Iowa 364.

130, 134; Heaphy v. Me^ropolit^n L. 37s Risse v. Gascli, 43 Neb. 287, 61

Ins, Co., 25 N. Y. App. Div. 420, 49 N. W. Rep. 616 (typewritten copies

N. Y. Supp. 466, granting a new trial nre of no nvail). See also Moon v.

for verdict against evidence, Crowder, 72 Ala. 79.
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thereby to the vision that faint lines and marks, as well as the genuine
characteristics of handwriting which perhaps could not otherwise he

clearly discerned and appreciated, are thus disclosed to observation,

and afford additional and useful means of making comparisons

between admitted signatures and one which is alleged to be only

an imitation. A peculiarity in the formation of a letter or the

manner of writing a word that, under ordinary circumstances,

would not be discerned or apprehended, when magnified several

hundred times, becomes as noticeable as the features of the human
face." ^'* " Under proper precautions in relation to the preliminary

proof as to the exactness and accuracy of the copies produced by the

art of the photographer, we are unable to perceive any valid objec-

tion to the use of such prepared representations of original and

genuine signatures as evidence competent to be considered and

weighed by the jury." ^'°

On the other hand, it has been held that photographic copies can-

not be used for pointing out differences between the supposed genuine

and disputed signatures. "As a general rule, in proportion as the

media of evidence are multiplied, the chances of error or mistake are

increased. Photographers do not always produce exact facsimiles

of the objects delineated, and however indebted we may be to that

beautiful science for much that is useful as well as ornamental, it

is at last a mimetic art, which furnishes only secondary impressions

3'4 Sharon v. Hill, 26 Fed. Rep. 337, microscope are constantly resorted to,

358, per Deady, J. See also Luco v. in protection of individual and public

U. S., 23 How. (U. S.) 515, 541. interests. It Is difficult to conceive of

sTsMarcy v. Barnes, 16 Gray any reason why, in a, court of justice,

(Mass.) 161, per Merrick, J. In a different rule of evidence should ex-

Frank V. Chemical Nat. Bank, 37 N. ist, in respect to the magnified image

Y. Super. Ct. 26, 34, where a ques- presented to the eye by the lens in the

tion was raised as to the presentation microscopist's instrument, from that

and use on the trial of photographic which applies to the same image pre-

copies and photographic magnified sented by the lens in the photogra-

copies of documents in dispute, Curtis, pher's camera, and permanently de-

J., said: "The administration of lineated upon sensitive paper. Either

justice profits by the progress of may be distorted or erroneous through

science, and its history shows it to imperfect instruments or manipula-

have been almost the earliest in an- tion, but that would be apparent or

tagonism to popular delusions and easily proved. If they are relied

superstitions. The revelations of the upon as agencies |or accurate mathe-

FACTS— 45
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of the original, that vary according to the lights or shadows which

prevail whilst being taken." "^

In Michigan it was held that the court properly refused to permit

photographic copies of a disputed writing, with or without the origi-

nal, which was in evidence, to be submitted to the jury. "It is not

always true that every photographic copy would be safe on any inquiry

requiring minute accuracy," said the court. " Few copies can be

so satisfactory as a good photograph, but all artists are not competent

to make such pictures on a large scale, and all photographs are not

absolutely faithful resemblances. It is quite possible to tamper with

them, and an impression which is at all blurred would be very apt to

mislead on questions of handwriting where forgery is claimed.

Whether it would or would not be permissible to allow such docu-

ments to be used, their use can never be compulsory. The original,

and not the copy, is what the jury must act upon, and no device can

be properly allowed to supersede it. Copies of any kind are merely

secondary evidence, and in this case they were intended to be used

as equivalent to primary evidence in determining the genuineness of

the primary document. That, and that only, was in controversy,

and was in court to be shown to the jury." *"'

§ 657. Photogiaphic Copies Without Originals.— An expert in

handwriting, when speaking as a witness only from a comparison of

handwriting, that is, with two pieces of it in juxtaposition under his

eye, should have before him in court the writing to which he testifies

and the writings from which he testifies : else there can be no intelli-

gent examination of him, either in chief or cross, nor can there be

a fair means of meeting his testimony by that of other witnesses.

Accordingly the New York Court of Appeals held that an expert

should not be allowed to compare photographic copies of genuine

signatures, and therefrom to testify as to the genuineness of a dis-

puted signature, where there was no proof of the details of the process

by which the photographs were taken, nor as to accuracy of the work,

and the originals from which the copies were made were not brought

matical results in mensuration and Co., 39 Md. 36, 93, per Bowie, J. See

astronomy, there is no reason why also infra, § G58. And see generally,

they should be deemed unreliable in as to photographs, post, chap. XXIV.
natters of evidenoe," s77 Matter of Foster, 34 Mich. 21,

870 Tome v, Parkersburg Branch R. per Campbell, J,
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before the court so that they could be shown to other witnesses.

" We may recognize that bhe photographic process is ruled by general

laws that are uniform in their operation," said the court, " and that

almost without exception a likeness is brought forth of the object

set before the camera. Still, somewhat for exact likeness will depend

upon the adjustment of the machinery, upon the atmospheric con-

ditions, and the skill of the manipulator. And in so delicate a matter

as the reaching of judicial results by the comparison of writings,

through the testimony of experts, it ought to be required that the

witness should exercise his acumen upon the thing itself which Is

to be the basis of his judgment; and still more, that the thing itself

should be at hand, to be put under the eye of other witnesses for

the trial upon it of their skill. The certainty of expert testimony

ia these cases is not so well assured as that we can afford to let in

the hazard of errors or differences in copying, though it be done by

howsoever a scientific process." ^'^

In a case in Texas, depositions were offered in evidence wherein the

witnesses testified that if the photographic copies of the disputed

writing which were attached to the interrogatories were genuine, the

original was, in their opinion, written by a named person with whose

handwriting they were acquainted. It was also given in evidence

by the artist who took the copies that, except as to color and size,

they were exact reproductions of the original; basing that statement,

he said, upon the representations of scientific men as to the instru-

ments with which they were taken, and his own observations. But

the depositions were held to be inadmissible, because evidence as to

the genuineness of a copy is less satisfactory than evidence as to the

original. " If photographic copies of writings may be made useful

as affording increased facilities for obtaining the testimony of dis-

tant witnesses as to handwriting, our opinion is," said the court,

"that until the legislature sees fit to authorize their use for such a

purpose, under proper precautions, the courts can only allow it where

better evidence is not to be had; and that the mere fact that the

witness is a resident of another state, and the writings are on file

in a court of this state, does not present such a case." ^^^

"SHynes v. McDermott, 82 N. Y. etc., Co., 134 Mo. 85, 34 S. W. Rep.

41, 50, per Folger, C. J. To the same 1099.

effect see Geer v. Missouri Lumber, ^'"> Bborn v, Zimpelman, 47 Tex. 503,
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§ 658. Magnified Photogxaphs to Expose Minute Features.— We
have seen that the general characteristics of a handwriting are those

upon which courts prefer to rely in forming their Judgments on a dis-

puted writing; ''*'' that witnesses familiar with the genuine handwrit-

ing are theoretically supposed to recognize the presence or absence of

these peculiarities in a disputed writing ;
^^^ that dissimilarities neces-

sarily occur in different specimens of the same handwriting; ^^^ and

that af&rmative opinions based upon similarities are preferred to nega-

tive opinions supported by dissimilarities.^*' These considerations

operate strongly against the use of magnified photographic copies

of genuine and disputed signatures in eases where it is claimed, not

that the disputed signature was traced over a genuine signature, but

that it is spurious because it varies from or resembles the genuiae in

minute points, and the purpose is to enable experts to dwell upon the

magnified difEerences or resemblances in lines, loops, strokes, angles,

etc. If the characteristics of a man's handwriting are uniform, they

should be apparent to the ordinary unaided observation; otherwise

they can be hardly called practical characteristics. And the use of

photographs to magnify little differences would tend to mislead the

witnesses by assuming a fallacious premise, namely, that the photo-

graphs of genuine signatures will correspond with each other in mi-

nute details. No man forms his optaion of another's handwriting

from those characters which can be made apparent only by means

of a glass. " This sort of examination, though it may be use-

ful, provided it be honestly and skilfully applied, to determine the

genuineness of a bank-note, is of no avail when applied to hand-

writing. A forgery cannot be discovered by the same means as a

counterfeit. In the latter case, where all the lines and impressions

are produced by machinery always acting in the same way, exercising

the same amount of pressure on each occasion, and producing results

which are mathematically alike, we have no comparison with the

peculiar and in many respects unique process of handwriting. In

521. Under the same circumst.ances such exact reproduction that the copy

depositions were excluded in Maclean M'ill fvilly represent the original."

V. Seripps, 52 Mich. 214, 17 N. W. sso See strpra, § 603.

Eep. 815, 18 N. W. Rep. 209, Camp- ssi See sup-a, §§ 600, 601, 604.

bell, J., saying: "It ia not a reeog- 5S2 See supra, § 607 et scq.

nized fact that all of the appearances 'ss See svpnr, § 614, and Sir John

pf a written document are capable of Nicholl's opinion, supra, § 611.
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the former case, we may resort to magnifying glasses and measuring

scales with some hope of achieving satisfactory results; in the latter

case we can only appeal to personal knowledge of the individual's

handwriting, and even that is dependent upon his physical and mental

condition at the time, and the circumstances of the occasion. . .

The operator may, moreover, through fraud or skill, make some

particular lines in the reproduced signature stand forth more promi-

nently than in the original signature. ... If, through the

fraud or skill of the operator, some lines be brought out with imdue

prominence, then it should not be considered proper evidence on which

to base an opinion, for it is not a correct reproduction." ^**

§ 659. Proof of Accuracy of Photographs.— The proof of accu-

racy of a photograph varies with the nature of the evidence it is

offered to supply. When it is offered as a general representation of

physical objects as to which testimony is adduced for the mere con-

venience of witnesses in explaining their statements, very slight proof

of accuracy may be sufficient; but when it is offered as representing

handwriting which is to be subjected to minute and detailed examina-

tion, or any object where slight differences of height, breadth, or

length are of vital importance, much more convincing proof should

be required. It is common knowledge that as to such matters, either

through want of skill on the part of the artist, or inadequate instru-

ments or materials, or through intentional and skilful manipulation,

a photograph may be not only inaccurate, but dangerously mislead-

§ 660. Photographs Kaise Collateral Issues.— In a case in the

New York Surrogate's Court where magnified photographic copies

of signatures were excluded, one of the grounds advanced by the court

was that their admission would involve too many collateral issues in

order to make them reliable evidence. Some of the circumstances

that would have to be made subjects of affirmative proof were thus

stated: "The refractive power of the lens, the angle at which the

original to be copied was inclined to the sensitive plate, the accuracy

'8* Taylor Will Case, (Surrogate R. Co., 72 Conn. 244, 43 Atl. Rep.

Ct.) 10 Abb. Pr. N. S. (N. Y.) 319 1047, per Hamersley, J. See also Geer

«t seq., per Surrogate Hutchings. v. Missouri Lumber, etc., Co., 134
»S5 Cunningham v. Fair Haven, etc.. Mo. 85, 34 S. W. Rep. 1099.
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of the focusing, and the skill of the operator, and the method of

procedure, would have to be investigated to insure the evidence as

certain. The court would be obliged to suspend its examination as

to the question of the genuineness of the signature which is before

it, and which is the primary evidence, to listen to conflicting testi-

mony of the proponent and contestant as to who exhibits the most

skill and perfectness in their photographic reproductions, and in fact

to inquire into the whole science of photography. When we reflect

that by placing the original to be copied obliquely to the sensitive

plate, the portion nearest to the plate may be distorted by being

enlarged, and that the portion furthest from the plate must be corre-

spondingly decreased, while the slightest bulging of the paper upon

which the signature is printed may make a part blurred, and not

sharply defined, we can form some idea of the fallacies to which this

subject is liable." ^'°

§ 661. letterpress Copies. — Nothing but original signatures can

be used as standards of comparison for the use of experts. Impres-

sions of writings produced by means of a press, or duplicate copies

made by a machine, are not admissible for this purpose,^'^ because

the mechanical process to which the writing is subjected in trans-

ferring it would, by spreading the ink and blurring the letters, neces-

sarily somewhat affect its general appearance.^'* But such copies

when offered in evidence for other purposes may be identified by

witnesses familiar with the handwriting of the person who wrote the

38.0 Taylor Will Case, (Surrogate lens, the state of the weather, the

Ct.) 10 Abb. Pr. N. S. (N. Y.) 300, skill of the operators, the color of the

318, per Surrogate Hutehings. The impression, the purity of the chem-

writer of an article ( 4 Am. L. Rev. icals— these, and many other issues,

625, 653) on the celebrated Howland easily conceivable, would be raised in

will case said :
" One of the eminent every case."

counsel expressed the opinion, in argu- '87 Spottiswood v. Weir, 66 Cal. 525,

ment, that all the testimony drawn 6 Pae. Rep. 381, where the expert

from photographs was clearly inad- stated on cross-examination that " it

missible. We are not aware of any would be very dangerous to decide on

decision admitting such testimony a. press copy for sure; " Com. v. East-

upon a question of handwriting. It man, 1 Cush. (Mass.) 189.

is hearsay of the sun. This case is sss Com. v. Jeffries, 7 Allen (Mass.)

an instance of the number of eollnteral 548, 562; Cohen v. Teller, 93 Pa. St.

issues raised. The correctness of the 123, 128.
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original. The transfer does not destroy the identity of the hand-

writing as shown on the impression, or render it unrecognizable by

persons acquainted with its characteristics. These to a considerable

extent it must necessarily still retain, so that a person having ade-

quate knowledge could testify to its genuineness with quite as much
accuracy as if he had before him the original sheets on which the

letters were first written. Writings thus transferred are not unlike

written documents which have been defaced or partially obliterated

by exposure to dampness, rough usage, or the wasting effect of time.

Such papers may not possess all the distinctive features of the original

handwriting, but their partial destruction or obliteration will not

render them inadmissible as evidence, if duly identified by testi-

mony.'^"

§ 662. Microscopic Examination of Writings. — Magnifying

glasses may be used in connection with the testimony of witnesses ^'"'

— but not by the jury during or after the argument, when the glasses

have not been used on the trial '°^— and highly satisfactory results

are sometimes obtained in this way.'"^ The microscope is exceed-

ingly valuable in detecting erasures or other changes, in revealing

the actual sequence or order of writing of additions and interlinea-

tions which touch a signature or writing above which they are placed,

and in the examination of crossed lines, traces of pencil marks, line

edges, paper fibre, retouching, and ink condition.'"'^

§ 663. Direct Testimony Weightier than Opinion Evidence.—
An opinion has less weight than testimony to a fact, as it can seldom

be the subject of a prosecution for perjury.^""' A witness is also much

38" Com. V. Jeflfries, 7 Allen (Mass.) 3»3 gee a very instructive and ad-

548, 561, per Bigelow, C. J. mirably illustrated article on " The
390 Howell V. Hartford F. Ins. Co., Microscope and Expert Testimony,"

12 Fed. Cas. No. 6,780. See also by Albert S. Osborn, in the Journal

Marcy v. Barnes, 16 Gray (Mass.) of Applied Miscroscopy and Laboratory

161, 163; Frank v. Chemical Nat. Methods (Rochester. N. Y.), vol. vi.,

Bank, 37 N. Y. Super. Ct. 26, 34. No. 12, p. 2637. The article has been

Compare supra, § 611, note 94. reprinted as a pamphlet. See also

391 Howell V. Hartford F. Ins. Co., Wenehell v. Stevens, 30 Pa. Super. Ct.

12 Fed. Cas. No. 6,780. 527.

3»2 Re Gammell, 19 Nova Scotia 265, 304 Newton v. Carbery, 5 Cranch

282. (C. C.) 626, 18 Fed. Cas. No. 10,189,
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more likely to be mistaken in his opinion than another witness to err

in his observation of a fact, especially where attendant circumstances

specially impressed the fact upon the attention and memory of the

witness.^"^ " Yo>i must bear in mind," said Mr. Justice Grier, in-

structing a jury in the federal Circuit Court, " that the best pos-

sible evidence of the execution of any instrument of writing is that

of the subscribing witnesses and other persons present, who swear

that they saw it signed. They swear to facts, and not to opinions,

and if they are credible witnesses, whose character for veracity stands

unimpeached, it is the only safe and reliable evidence of the execution

of such instrument. . . . Opinions with regard to handwriting

are the weakest and least reliable of all evidence as against direct

proof of the execution of an instrument." ^"^

" The testimony of one unimpeached and uncontradicted witness

swearing positively, directly, and unequivocally that he saw the party

sign the paper, and added his own name at the time as a witness,

is entitled to more weight than the doubting, uncertain guesses of a

per Cranch, 0. J. See also post, §

1050.

396 Farmers', etc., Bank v. Young, 36

Iowa 44, a handwriting case.

3M Turner V. Hand, 3 Wall. Jr. ( C.

C.) 88, 24 Fed. Oas> No. 14,257. See

also infra, § 675. " But there may
possibly be such glaring marks of

forgery on the face of an instrument

as to condemn it," he continued, " es-

pecially if proved by witnesses of

doubtful character, and connected with

other suspicious circumstances as to

the persons and place where it had

its origin; and these marks may be

so strong, and circumstances so con-

vincing, that a paper may be pro-

nounced a forgery in the face of the

testimony of witnesses whose previous

character cannot be otherwise im-

peached."

Sir John Nioholl, speaking of hand-

writing opinion evidence where a will

1b offered for probate, said: "Affirm-

ative may be produced by the parties

setting up the instrument, and nega-

tive by those whose object it is to

impeach it. The advantage to be

derived from either is, in a great

measure, dependent on circumstances.

Where neither the character of the

transaction nor the credit of the wit-

nesses is materially affected, affirma-

tive evidence upon this head is un-

necessary, and negative is unavailing;

the converse of both these almost

necessarily follows, where the transac-

tion is suspicious and where the wit-

nesses are discredited." Saph v. At-

kinson, 1 Add. Ecc. 162, 2 Eng. Ecc.

64, 87.

" The most direct and satisfactory

proof of the genuineness of a writing

is the testimony of one who was
present and saw the writing executed."

Benedict p. Flanigan, 18 S. Car. 506,

pf)' Simpson, 0. J. See also Hanley
V. Gandy, 28 Tex. 211.
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hundred witnesses who are equally divided, or nearly so, among
themselves."

^"

"The testimony of a witness who speaks from his own personal

knowledge is more satisfactory and convincing than the testimony

of another who speaks to matters which lie in opinion only. If a

witness swears that he was present and saw a party sign a disputed

instrument of writing, his evidence ought to outweigh the statement

of another (both witnesses being equally credible), who testifies that

he is acquainted with the handwriting of the alleged signer and that

he does not believe the signature is genuine." This was said by Judge

Gresham of the federal District Court in the course of his instruction

to a jury,'^^ and is the rule always adopted by courts when weighing

direct testimony to a writing as against opinions whether of nonex-

perts or of experts,^"* even in cases where the disputed writing ma-

terially differs from, or bears little resemblance to, genuine writings

in the case.""" Thus, in a New Jersey case, where experts testified

that a signature to an instrument was not genuine, the court said:

"The opinions of experts, however skilful they may be, are weaker

in degree of certainty than the direct evidence of the subscribing

witness, who swore to the genuineness of both signatures when he

proved the execution." *°^ And in Iowa :
" Take a case involving the

question of the genuineness of a signature: expert evidence would be

of a low grade as compared with the testimony of credible witnesses

who testify to having seen the signature written." *°^

In accordance with the general rule that perjury is not to be

397Boylan v. Meeker, 28 N. J. L. T.) 19 N. Y. Supp. 778); Matter of

274, 327, per Vredenburgh, J. Kearney, 69 N. Y. App. Div. 481, 74

"sRisley v. Indianapolis, etc., R. N. Y. Supp. 1045; Plunket v. Bow-

Co., 7 Biss. (U. S.) 408, 20 Fed. Cas. man, 2 McCord L. (S. Car.) 138. See

No. 11,859. See also the instruction also Roberts v. Woods, 82 III. App.

in Whitaker v. Parker, 42 Iowa 585, 6,30, 645; Reese v. Reese, 90 Pa. St.

quoted infra, § 671. 89, 94.

a"* Blackman v. Hawlcs, 89 111. 512; ^oo Bell v. Norwood, 7 La. 95. And
Gaines's Succession, 38 La. Ann, 123, see as to dissimilarities supra,

133; Bell V. Norwood, 7 La. 96, 103; § 610.

Mutual Ben. L. Ins. Co. v. Brown, 30 *'>i Brown v. Mutual Ben. L. Ins.

N. J. Eq. 193; Boylan v. Meeker, 28 Co., 32 N. J. Eq. 812, per Scudder, J.

N. ,T. L. 274, 327; Matter of Williams, *oz state v. Townsend, 66 Iowa 741,

2 Connoly (N. Y.) 579, 15 N. Y. 24 N. W. Rep. 535, per Adams, J.

Supp. 828 {affirmed (Supm. Ct. Gen. See also infra, § 671.
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imputed to witnesses upon uncertain grounds,*"' the positive and

circumstantial testimony of unimpeached witnesses that they saw a

signature made, who must be declared guilty of deliberate perjury

unless their testimony is true, is entitled to greater weight than the

testimony of expert or nonexpert witnesses who state that in their

opinion the writing is a forgery.*"*

§ 664. Direct Testimony Not Necessarily Controlling.— If there

is any reason to distrust the recollection, integrity, or accuracy of

observation of the witness, his testimony is not necessarily sufficient

to overcome all evidence tending to a contrary conclusion, based upon

the opinion of witnesses familiar with the handwriting; for if such

a principle should prevail, the proof by a living witness of the sig-

nature of a decedent, claimed to have been made in the presence of

the witness only, would place the matter beyond the reach of con-

tradiction or discredit, and foreclose all possible inquiry upon the

subject.*"" Where an instrument is under grave suspicion, testimony

of honest witnesses that they saw it executed should be closely scruti-

nized. Thus, it might be possible for a witness to be purposely

placed in such a position, that while the signature to a will had been

previously written, and a mere dry pen put into the testator's hand,

the witness might suppose that he wrote the signature then and

there.*""

403 See post, § 1047. liable proof that the signature waa
^o* Roberts v. Woods, 82 III. App. actually made by testator will over-

630; Northern Bank v. Buford, 1 Duv. come any inference which might be

(Ky.) 335; Wright v. Flynn, (N. J. drawn by the court upon its inspec-

1905) 61 Atl. Rep. 973; Conway v. tion of the disputed signature, and

Ewald, (N. J. 1899) 42 Atl. Rep. 338; also any opinion proof given by per-

Matter of Gould, (Surrogate Ct.) 15 sons acquainted with his genuine

N. Y. St. Rep. 784; Hagan v. Yates, signature, to the effect that this is

1 Dem. (N. Y.) 584, 589; Douglass's not a genuine signature of deceased."

Estate, 162 Pa. St. 567, 29 Atl. Rep. Skillman t\ Lanehart, (N. J. Prerog.

715; Orton r. Smith, L. R. 3 P. & D. Ct. 1907) 67 Atl. Rep. 182, 183.

23. See also Stewart's Succession, 51 los Sarvent v. Hesdra, 5 Redf. (N.

La. Ann. 1553, 26 So. Rep. 460; Y.) 47, 60, per Surrogate Calvin. See

Daniels v. Foster, 26 Wis. 686. also Matter of Gordon, 50 N. J. Eq.

In a contested will case Chancellor 397, 26 Atl. Rep. 268.

Magic of New Jersey said : " It is <»« Brydges v. King, 1 Hag. Bcc.

undoubtedly true that clear and re- 256.
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§ 665. Testimony of Alleged Writer.— " Whether a signature

is proved by the person who made it, or by one acquainted with his

handwriting, the kind of proof is exactly the same. They are both

primary, since the knowledge of both is acquired by the same means,

although it may be that the evidence of the writer is, in degree,

stronger than the other."'*" Possibly the failure to call the writer

as a witness, if he is available, might create a suspicion that his testi-

mony would not be satisfactory to the party who contents himself

with the testimony of others.*"'

Evidence must be weighed according to the means and oppor-

tunities of knowledge of the witnesses of the facts to which they

testify; and generally speaking, where one's own acts are in question,

his testimony is to be regarded as the most trustworthy.*"' When
he swears that he was not the author of a particular writing, he

speaks to a fact of which his knowledge is more perfect than that

of any other witness or of all other witnesses who did not see him
write it. Even though he is a party to the suit, if he bears himself

like an honest witness, and his testimony as a whole seems to be

reasonable, probable, and truthful, and if, notwithstanding a strong

bias of interest, he appears willing to tell the whole truth, whether

it helps or hurts him, his testimony ought, in virtue of its intrinsic

force, to outweigh any amount of counter-proof consisting merely of

opinions of experts or of nonexperts.*'" The foregoing observation

applies more especially to the alleged writer's testimony to the trans-

action as a substantive fact; for if he speaks merely to his opinion

of the handwriting, he is not necessarily the best judge of that*'*

and would hardly be better qualified than any one else to detect a

forgery made by tracing his genuine signature.*'^ Wills have been

probated in several instances where the evidence of valid execution

<«' Ainsworth v. Greenlee, 1 Hawks *oe See post, §§ 705, 783.

(8 N. Car.) 190, 191, per Taylor, C. J. "<> Black v. Black, 30 N. J. Eq. 215,

(The court was evidently speaking of 223, per Van Fleet, V. C. See also

identification of the signature alone, Borland v. Walrath, 33 Iowa 130;

for the signer might possibly be able Doty v. Dellinger, 94 N. Y. App. Div.

to identify the instrument itself with 610, 87 N. Y. Supp. 1001.

great positiveness.) See also McCully *" See infra, § 666, text for notes

ti. Malcom, 9 Humph. (Tenn.) 187. 430, 431, at p. 719.

*08 McCully V. Malcom, 9 Humph. <i2 See supra, § 604, text for note

(Tenn.) 187, 193. See ante, § 581. 43; § 605, text for note 57.
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and attestation by the witnesses was deemed sufiBcient to overcome

the positive denial by the witnesses of the genuineness of their sig-

natures.*^'

If a party's denial of his signature is not positive, but only infer-

ential, or amounting to no more than absence of recollection, it may

not be entitled to much or any weight.*" A party's denial of his

signature is not likely to make much impression, if it appears that he

was not able to determine the question until he had obtained the

opinion of experts.*^^

A bank cashier testified that a signature which undoubtedly had

been " touched up " was his genuine signature, and his testimony

was attacked because of a letter which he wrote in reference to the

signature, in which he did not express himself in as positive terms

as he did on the witness stand. " This fact in no manner discredited

the evidence," said the court. " On the contrary, it added to its

weight, in that examination and consideration seem to have con-

firmed first impressions." *^*

Testimony of an interested old man in impeachment of his sig-

nature was deemed unreliable where he denied with great positiveness

the genuineness of other of his signatures, which were conclusively

proved to be genuine.*^^ In a similar case the court said that " a

witness who denies with almost imprecatory solemnity his own acts

in important transactions, which he must recollect if he has any

memory at all, cannot be believed in anything he affirms." *'* So,

113 Peebles v. Case, 2 Bradf. (N. Y.) Tyley, 144 III. 652, 32 N. E. Rep. 393;

226; Matter of Cottrell, 95 N, Y. 329. Suffern ». Butler, 19 N. J. Eq. 202.

In those cases the witnesaea may have *i4 Magee v. Osborn, 32 N. Y. 669,

committed wilful perjury, instead of 676. For an instance of a denial

honest mistake; the court did not de- peculiarly persuasive, see post, § 803,

termine that point. See also Whitaker text for note 560.

V. Parker, 42 Iowa 585; Stevenson v. *>» Augustine v. Wolf, 215 Pa. St.

Kurtz, 116 Mich. 95; Lay v. Wiss- 558, 64 Atl. Rep. 777.

man, 36 Iowa 305. In Mullen v. Mo- <i« U. S. National Bank r. National

Kelvy, 5 Watts (Pa.) 399, and Sar- Park Bank, 59 Hun (N. Y.) 495, 13

vent V. Hesdra, 5 Redf. (N. Y.) 47, N. Y. Supp. 411, per Van Brunt, P. J.

wills were admitted to probate, al- <i7 Brown v. Mutual Ben. L. Ins.

though the witnesses were not entirely Co., 32 N. J. Eq. 812.

confident of the genuineness of their ''isMvitual Ben. L. Ins. Co. v.

signatures. See further, where the al- Brown, 30 N. J. Eq. 193, 200, per

leged writer was in doubt, Rogers v. Van Fleet, V. C.
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where a party denied his ^gnature to a receipt, but refused to swear
to or deny his signature to other receipts shown to him until he
could examine his books to see the entries he had made of payments
received, the court said this either showed that he was so ignorant

he did not know his own signature, or was so untruthful that he
would not testify to what he knew to be true; and whether his

refusal should be attributed to one reason or the other, it rendered

his testimony of slight value. "If he did not know whether the

signature was or was not genuine to those receipts, how could he
know whether his signature to this . . . receipt was a forgery?

Such ignorance certainly militates strongly against his evidence on
that question." "»

In a case where the United States Supreme Court held that a
Mexican grant of a great tract of land was a forgery, the governor

whose signature purported to be affixed to the document testified by

deposition in support of its validity. Mr. Justice Grier spoke of

his testimony as follows :
" He appears to testify with great caution.

He seems to have drawn out a certain formula of words, on whicli

it is clear that a conviction of perjury could never be sustained,

whether his testimony was true or false. The answer is in these

words, and three times repeated in the very same words: '1 cannot

now remember in regard to the original document mentioned in said

interrogatory, but the signature, as appears in the traced copy, appears

to be my signature, and I believe it was placed there by me at the

time the document bears date.' His memory appears to be much
weaker than his faith, as it might have been supposed that such a

sale of territory would have attracted his attention sufficiently to be

remembered forever after."
''^°

The alleged writer's denial of the genuineness of a writing, when

he is a party to the suit, neutralizes the affirmative testimony of the

opposite party if there is no extraneous evidence that awards superior

credibility to either; and the denial may distinctly preponderate if

the opposing party has a vastly greater stake in the suit and a be-

smirched character.*^^

*"Brobston v. CahiU, 64 111, 356, •121 Sharon «. Hill, 26 Fed. Rep.

per Walker, J. 337, 360, where the testimony of the

^'oLuco V, V. S., 23 How. (U. S.) affirmative witness was improbable and

515, 541, in some instances undoubtedly' false.
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Unless a party qualifies as an expert,*^^ he is not competent to

testify in that capacity for or against the genuineness of writing

alleged to be his own.*''^

It is not obligatory upon the trial court to instruct a jury that a

party's testimony in denial of his signature is entitled to greater

weight than the opinion of an expert that the signature is genuine;

if the verdict is against the party and satisfactory to the trial judge,

his refusal to grant a new trial will not be reversed on appeal for

the omission of such an instruction unless the weight of evidence

appears to be strongly against the verdict.*^*

§ 666. Cross-examination of Alleged Writer.*^"— A court should

be liberal in allowing cross-examination of a witness who is himself

a party to the suit/^" and if such a witness denies his signature to

a document produced in court, he may, on cross-examination, be

required to write his name in open court so that it may be compared

with the controverted signature.*"' The benefit of this kind of cross-

examination was well illustrated in a case where a check for the

sum of twenty-four dollars was alleged to be forged, the word " four "

having been written " foure," and in the writing executed by the

defendant upon the witness stand the same orthography was used.*^*

It has been held that admittedly genuine documents, not otherwise

relevant to the case, may go to the jury for the same purpose of

comparison. The chief value of cross-examination would be de-

stroyed unless the jury should be allowed to compare what the witness

admitted he signed with what he denied. If they were satisfied his

genuine signature was the same as the disputed one, the issue would

<22 As to expert's qualifications, see *25 gee further as to cross-examina-

15 Am. and Eng. Encyc. of Law (2d tions supra, §§ 27, 41.

ed.) 277, 278. 42o Neal r. Neal, 58 Ciil. 287.

423 Pillard 17. Dunn, 108 Mieh. 301, 427 Neal v. Neal, 58 Cal. 287;

66 N. W. Rep. 45, where the party Chandler v. Le Barron, 45 Me. 534;

happened to be disqualified by statute Doe v. Wilson, 10 Moo. P. C. 502, 530.

from testifying to the transaction as See also Williams v. State, 61 Ala.

a fact, and attempted to get his tes.ti- 33, 40; King v. Donahue, 110 Mass.

mony into the case under the guise of 155; ITuff v. Nims, 11 Neb. 363, 9 N.

an opinion. W. Rep. 548.

424 Luce V. Coyne, 30 U, C. Q. B, 428 Bradford v. People, 22 Colo. 157,

305, 307, 43 Pao. Rep. 1013, See also Summer.



§ 666] HANDWRITING AND TYPEWRITING. 719

be very much narrowed and reduced to a question of imitation,

which would probably be determined by circumstances or by their

estimate of the testimony as reliable or not.*^"

" Single signatures, apart from some known surroundings, are not

always recognized by the one who made them." *'° Few men care to

assume, from seeing only what purports to be their signature, absolute

knowledge that it is or is not genuine.*^^ In a case in Michigan,

the plaintiff suing upon an insurance policy and testifying as a wit-

ness denied his signature to the application produced by the defend-

ant as the one upon which the policy issued. On cross-examination

with a view to test the truthfulness of this denial, and the genuineness

of the alleged signature, the counsel for the defendant presented to

the witness a paper folded so as to show only the name of the plaintifE

in writing, and asked him if the signature there pointed out was his.

The counsel for the plaintiff insisted that the witness had a right

to look over the whole paper before answering. To this the counsel

for the defendant objected, but the court directed that the witness

should be allowed, before answering, to examine the whole paper.

This ruling of the court was held to be correct. Judge Cooley

reasoned as follows :
" Where an expert is undertaking to testify con-

cerning handwriting, it is difficult to set any bounds to an examina-

tion which may reasonably tend to test the accuracy of his knowl-

edge, skill, and Judgment. Obviously, it would be proper to subject

him to tests which would be entirely improper and tend unjustly to

embarrass and confuse one who did not assume to be an expert, but

who might nevertheless have some personal knowledge of a particular

specimen of handwriting submitted to his inspection. A person who
cannot even read handwriting may nevertheless be able to testify to

a particular signature which he has seen made; for particular marks

upon the paper may identify beyond question the instrument whose

execution he witnessed. But if such a witness were required to look

at the signature separated from the instrument, and to say, without

ville V. Summerville, 31 Wash. 414, *so Matter of Foster, 34 Mich. 21,

72 Pac. Rep. 84 (witness misspelled a 26, per Campbell, J. See supra,

word as in the disputed writing)

.

§ 665, note 413.

i2» Dietz V. Grand Rapids Fourth "i Groflf v. Groff, 209 Pa. St. 603,

Nat. Bank, 69 Mich, 287, 37 N. W. 69 Atl. Eep. 65, per Dean, J. See also

Kep, 220, aupra, § 604, text for note 43.
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any of the aids which the marks upon the instrument would give him,

whether that was or was not the signature he saw written, it is

perceived at once that the requirement would be unfair, and a cate-

gorical answer impossible. Now, it may be said that every man is

an expert as regards his own handwriting, and may rightfully be sub-

jected to the same tests, when he is called to testify concerning it,

that other experts might be tried by; but in fact a large proportion

of the people do not possess or assume to possess any such knowledge

of the peculiarities of their own handwriting, if any such there are,

distinguishing it from any other, as would justify their expressing

the opinion whether isolated signatures, which might be theirs, were

in truth so or not. The handwriting of a man who writes but little

may never acquire any very definite characteristics, or any great uni-

formity; and a very accurate penman may possibly copy the correct

standard of penmanship so nearly as to render it difficult for him

to determine whether a particular word shown him was written by

himself or by some other writer, who with equal facility has copied

the same standard. All writing in the same language follows ia

greater or less degree the same models, and some uniformity is

always to be expected. If all houses were constructed in a like

degree after one plan, it might nevertheless be possible for any house-

builder to recognize the several houses he had built, if he could see

each with its surroundings; but to require him to take a view of one

with the surroundings excluded, and to say whether he constructed

it or not, could hardly be fair to the witness, or a method likely to

bring out the knowledge, if any, which he actually possessed. A man
may recognize even a casual acquaintance if his whole person, size,

height, carriage, and peculiarities of deportment may be observed,

when if he were compelled to judge by a single feature, or even

by a view of the whole face, he might easily be deceived in conse-

quence of missing something upon which his recognition in part

depended. Any examination based upon such partial view might

be useful if entrapping the witness were the purpose to be accom-

plished; but it could not be a reasonable mode of arriving at the

truth. The witness in any such c;\^c is fairly entitled to all the

aids to recognition which the circumstances and surroundings afford;

and we think the court very justly and properly required that he

should have them in this case. This by no means precludes a care-i
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ful aad critkal -examination of -the witness after the general ques-

tion has been answered, with a view to testing the accuracy of the
opinion expTessed, and the grounds upon which it is based. A
thorough sifting of the testimony of the wibiess is always admissible

5

but JTistiee to him requires that, before he is subjected to that process,

he should he allowed to give his testimony in riew of all the faets

bearing nipon the point under examination, so far as they may be

within his knowledge, instead of being restricted to a partial and
imperfect view, by means of which the likelihood of error, mistake,

and embarrassment may fee greatly increased." *^^

§ 667. Admissions of Alleged Writer. — Voluntary, deliberate,

and repeated admissions by a party, that what purports to be his

si^ature to a document exhibited to him is genuine, constitute strong

epidence of the fact.*'' While a person is not necessarily an infallible

judge of his own handwriting,*'* and such admissions may not estop

him from proving that the signature is a forgery, they would be

entirely sufSeient to overcome nonexpert opinion evidence pervaded

by doubt, hesitation, and uncertainty of the witnesses.*'^ Testimony

to a party's admission of the genuineness of his signature is a very

weak species of evidence *'" if the party denies that he made the

admission,*"'

§ 668. lestunony to Handwriting by Unwilling Witness. — If

the testimony of an unwilling witness, under circumstances giving

rise to suspicion that the opposite party has tampered with him, is

less explicit and pointed than would be expected in view of his means

of knowledge, it is fair to add something to the face value of his

opinion.*'* Thus, a witness, being called to prove the handwriting

of the defendant to an indorsement, stated, on his examination in

chief, after much hesitation, that he believed it was the defendant's

handwriting; upon his cross-examination, after again hesitating sev-

*'2 North American P. Ins. Co. v. *3« See generally, as to testimony to

Throop, 22 Mich. 146, 161. admissions, post, § II48.

*S3 As to weight of admissions gen- *37 Plioque v. Labranche, 9 La. 559i

erally, see post, §§ 1170, 1171. 562. See post, § 1172.

<3* See supra, §§ 604, 666. 'ss Mullen v. McKelvy, 5 Watts
<35Eeid V. Warner, 17 L. C. Rep. (Pa.) 399, 403. See also Index, title

486, 495. Unwilling Witness,

>ACTS— 46
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eral minutes, he said that he believed it was not, and acknowledged

that he was one of the defendant's bail in the action; and, upon his

re-examination, he again hesitatingly stated that he believed it was.

There was no other evidence to the handwriting, and it was objected

for the defendant that the plaintiff must be nonsuited and that on

either of two grounds this evidence was not of a nature to go to the

jury; for either the witness was, from some undue and interested

motive, grossly prevaricating in his answers, or he was so ignorant

and vacillating that his knowledge, or even opinion, of the fact in

question could not be depended upon. But the court held that it

was the province of the jury to decide upon the credit due to such

a witness, and refused to stop the cause.*^^

§ 669. Number of Witnesses.— It is not often that any issue

of fact is determined solely by a preponderance in number of the

witnesses.''*'' So a minority of nonexpert witnesses who testified that

they believed a disputed signature to be genuine prevailed over a

majority who testified to the contrary, where the former were more
familiar with the party's handwriting and familiar for the longer

period of time.**^ On the other hand, where the witnesses in a

large majority had had far better opportunities to acquire a knowl-

edge of the handwriting than the minority, a verdict in aceoi dance

with the testimony of the latter was set aside as against the evi-

dence.**^ In a close case the fact that a verdict was rendered against

the opinion of a very large numerical majority of experts might have
some influence in persuading an appellate court that a new trial

should be granted.**" If the disputed and the genuine papers are be-

fore the jury, and the witnesses are equal in niunber, character, intelli-

gence, and means of information, the jury must decide by their own
comparison,*** trust their own eyes, and draw their own conclusions

by comparing the standard with the contested paper.**^ If a party

*"«Beauchamp v. Cash, Dowl. & R. "2 Long v. Little, 119 111. 600, 8

N. P. 3, 16 E. C. L. 410, per Abbott, N. E. Rep. 194.

C. J. ^is See Davis v. Lambert, 69 Neb.
**oSee ante, § 61. But sometimes 242, 95 N. W. Rep. 592.

it is. See cmtc. § 63. n* See supra, § 654.
I'll Merchant's Will, Tuck. (N. Y.) >« Farmers' Bank P. Whitehill, 10

151> 168. S. & R. (Pa.) 110, 113.
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denies his signature, and numerous nonexpert witnesses sustain him,

and the experts are equally divided, it may well be decided that the

burden of proving the genuineness of the signature is not dis-

charged.**" In a ease in Pennsylvania where two alleged experts

testified that in their opinion a will was forged, and thirty-one intelli-

gent and reliable witnesses familiar with the testator's signature

testified that it was genuine, the Supreme Court agreed with the

court below that "no court would allow a verdict against this will

to stand." *"

§ 670. Presumption from Nonproductlon of Evidence.— Where

the evidence tends to show that a disputed writing is that of a party

to the suit, and he fails to take the stand and testify to the contrary,

the conclusion is almost irresistible that the writing is genuine.**'

A similar inference is justified where his own witnesses testifying

to other facts are familiar with his handwriting, but are not interro-

gated as to their opinion of the disputed writing.*'"' An executor

who was sued on his testator's note claimed that it was a forgery,

but he failed to produce any of the testator's handwriting to compare

with the signature to the note. " That neglect is most significant

;

almost an express admission that the note sued upon is genuine,"

said the court.*"""

§ 671. Instructions to Jury in Iowa.— In Iowa the jury may
properly be instructed that expert opinion evidence to handwriting

"is of the lowest order of evidence, or evidence of the most unsatis-

factory character. It cannot be claimed that it ought to overthrow

positive and direct evidence of credible witnesses who testify from

their personal knowledge, but it is most useful in cases of conflict

"'Land Mort. Invest. Agency v. N. Y. Supp. 1001; Mortimer v. Cham-
Preston, 119 Ala. 290, 24 So. Rep. 707. ber3, 63 Hun (N. Y.) 335, 17 N. Y.
*" Masson's Estate, 198 Pa. St. 636, Supp. 874. See also ante, § 570, and

48 Atl. Rep. 811. Compare supra, compare McCully v. Malcom, 9

§ 633, text for note 244. Humph. (Tenn.) 187.

"8 Peck V. Belden, 6 Dem. (N. Y.) ^so Meyers v. Hunt, (Supm. Ct. Gen.

299. See also mte, § 571. T.) 17 N. Y. Supp. 637, per Pratt, J.

**" Northern Bank v. Buford, 1 See also Salem Bank v. Gloucester

Duv. (Ky.) 335, 337; Doty v. Dell- Bank, 17 Mass. 1; Hitchings v. Wood,
inger, 94 N. Y. App. Div. 610, 87 2 Moo. P. C. 355, 444.



124 HANDWRITING AND TYPEWRITING. [§ 672

between witnesses as corroborating testimony." ^°^ Furthermore, the

instruction just quoted may be applied to nonexpert as well as to

expert opinion evidence.*''^ The eases cited show that these instruc-

tions are commonly used in Iowa, but it seems to the author that they

should be more carefully confined to the expressions «f opinion by the

wituiesseis, since an expert's testimony apart from his opinion may be

highly instructive.*'*^ Cases have occurred, for instance, where an

expert was able to idemoneirate that a disputed writing was traced

from a genuine original, and the discovery of that fact had not pre-

viously been made. His )pinion in such a case ought not to be dis-

paraged in language which would authorize a Jury to regard as weak

and unsatisfactory the circumstance that the writings were fae-

§ 672. Instructions to Jury in Mississippi.— In Mississippi an

instruction that ''while the opinion of an expert is competent to go

to the jury on an issue involving the genuineness of a written irustru-

mentj, yet such evidence i« intrinsically weak, and ought to be received

and weighed by tim jury with great caution, and they should give it

such weight only as they may think it justly entitled to receive in

view of all the evidence in tlie m$e," was held to be reversible error.

" The evidence of experts is neither intrinsically weak nor intrinsically

strong," said the court. " Its strength, or its wealaiess, depends upon

th# character, the capacity, the skill, the opportunities for ohserva-

tion, the state of mind, of the expert himself, and on the nature of the

case and all its developed facts. Like any other evidence, it may be

entitled to great weight with the Jury, or it may be entitled to little;

but of its weight and worth the Jury must Judge, without any in-

fluencing instruction, either weakening or strengthening, from the

court." ^"^ In the same case the court condemned an instruction

^BiWhitaker v. Parker, 42 Iowa note 120; § 632, text for note 237;

565, See also Borland v. Walrath, 33 § 663, text for note 402.

Iowa 130 ; Sankey v. Cook, 82 Iowa *«« Jackson v. Adams, 100 Iowa 168,

125, 47 N. W. Rep, 1077; State »). Van 167, 69 N. W. Rep. 427.

Tassel, 103 Iowa 6, 72 N. W. Rep. 497; its See supra, §§ 630, 631.

Matter of Howe, 112 Iowa 220, 83 454 gee sujyi-a, § 605.

N. W. Rep. 909 ; State v. MoCuIlough, 455 Coleman v. Adair, 75 Miss. 660,

114 Iowa 632, 536, S7 N. W. Rep. 23 So. Rep. 369, per Woods, C. J.

503. A)id see supra, § 615, text for See supra, f 630, text for note 219,
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which Beemingly authorized the jury to disregard all the expert evi-

dence if the jury thought from their own eomparigoBS that the dis-

puted signature was similar to the admittedly genuiae ones, thongh

alE the experts thougiit it not genuine and gave their reasons for -so

thinking. " It was well calculated to induce in the mind of the jury

the belief that they might wholly disregard the expert evidence if it

did not coincide with their owm opinion, formed by comparison of

the different signatures, though not one of the jury was presumably

capable of giving an opinion as experts as, to handwriting." *°'

§ 673, Instructions to Jury in Nebraska. — In Nebraska it is

reversible error to instruct a jury that " evidence as to the genuine-

ness of handwriting is generally regarded as of a weak and unsatis-

factory character," even though they are told at the same tim.e that

they " should give the evidence of each witness such credit as you

may deem it entitled to, taking into consideration the sources of his

knowledge and the fact as to how well acquainted he is with the

handwriting of the defendant, and the frequency of the times at

which he has seen [the party] write, and the different circumstancea

under which he has observed his writing or his signature." The
deprecatory language first above quoted was disapproved even as

applied to opinion evidence, but it was held still more objectionable

in another case, where it condemned in literal significance the sworn

denial of the reputed writer himself.*"'

§ 674. Instructions to Jury in Vermont. — In Vermont the jury

may be instructed that expert opinion evidence to handwriting is

entitled to but little weight, leaving it for them, however, to weigh

and considei'.*"'

§ 675. Instructions to Tnry in Federal Courts. — In the federal

courts juries have been infracted that expert opinion evidence to

handwriting should be received and acted upon with caution ;
*'"' and

^56 Coleman v. Adair, 75 Miss. 660, *5» pratt v. HawsMi, 40 Vt. 183f,

23 So. Rep. 369. See mpra, § 654. 188-

«7 Davis V. Lambert, 69 Neb. 242. *^'» V. S. v. Pendergaat, 32 Fed, Rep-

9S N. W, Rep. 592. See also' Hayden 198, 200, per Thayer, J. See *«pro,

i>. Fr«d«ri(^rf:soi>, 59' Neb- 141, SO N. § 617, text for note 135; § 663, text

W. Eep. 494. for notes 396, 398.
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it is customary to instruct that expert or nonexpert opinion evidence

is to be considered and weighed by the same tests as other testimony,

to explain something of the nature of expert testimony, and to deiine

the difference between the witness who testifies to facts and one who

testifies to his opinion.*^"

§ 676. Detection of Forgery of Typewriting.— On an issue as to

whether certain typewritten letters were written by a party, testi-

mony by an expert on typewriting who was familiar with the mech-

anism of typewriting machines, that a comparison of the letters

with the work done by a certain typewriting machine in the town

where the party lived indicated, because of defects in the type and in

the alignment thereof, that the letters were written on that machine,

was held to be admissible.**^

"As a matter of fact, the characteristics of typewriting are more

difficult to copy than those of ordinary handwriting; resulting from

involuntary action, such as difference in speed, pressure, etc., which

can always be discovered by photography, but can never be success-

fully copied," said Judge Mathieu of the Superior Court of Quebec.**^

The same opinion had been previously expressed by the writer*"^ of

the following article on " Forgery of Typewriting," which (to the end

of this section) is taken from Law Notes for November, 1904

:

It would hardly occur to any one who had not especially con-

sidered the matter, that among the advantages of a typewritten

document over one in manuscript might be numbered the diffi-

culty with which a successful forgery of the former could be ac-

complished. As a matter of fact, the contrary view would probably

be entertained by most people. It would seem the most easy task

imaginable to simulate characters which are machine made. The

ever-changing peculiarities of handwriting would not have to be

avoided. A machine would not appear to be possessed of the slightest

*9o u. S. V. Pendergast, 32 Fed. Rep. 4fli State v. Freshwater, 30 Utah

198; U. S. V. Gleason, 37 Fed. Rep. 442, 85 Pac. Rep. 447.

331; U. S. V. Crow, 1 Bond (U. S.) ica Aird et vir., 28 Quebec Super.

61, 55, 25 Fed. Cas. No. 14,895; Ct. 235, 243.

Howell V. Hartford F. Ins. Co., 12 4C3 H. Noyes Greene, Esq., associate

Fed. Cas. No. f),780. See supra, editor of American and English An-

§ 630, text for note 229. notated Cases.
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individuality. And yet it is probable that typewriting is, of all kinds

of writing or printing, the least susceptible of imitation. Let us

suppose that we are attempting to forge a typewritten paper of any

kind. We desire this paper to purport to have issued from the law

ofBce of Mr. Smith. The first thing we must do is to get hold of a

machine of the same make as Mr. Smith's. The types of the Eeming-

ton, the Caligraph, the Wellington, the Smith Premier, etc., bear

little resemblance to each other. So, if Mr. Smith has a Eemington,

we must get a Eemington. Then we must be sure to get a Eemington

of the same number as Mr. Smith's. The difEerent numbers have

different lengths of lines, and besides have difEerent letters or char-

acters, of which there are more than eighty. Mr. Smith's machine

might have a dollar mark or a fraction, or some other unusual char-

acter, which, nevertheless, we might have to use. Then, we must

also get a machine of precisely the same kind of type. There is large

Roman type,, small Eoman type, large script type, small script type,

correspondence type, etc., and any particular number of any kind of

machine might have any one of these kinds of type. If, however, we

succeed in getting a machine of the same make, of the same number,

and of the same kind of type, our difficulties are by no means sur-

mounted. There are at least two other requirements which it would

be well-nigh impossible to satisfy. In the first place, our machine

must be practically of the same age as Mr. Smith's ; that is to say, it

must have been used for about the same length of time. The type

flattens with use, and often breaks, so that there may be certain letters

exhibiting marked peculiarities. Then, the roller becomes dented in

places with continual pounding, and as a consequence the writing

is apt to be less clear in some lines than in others. Besides, new type

is more apt to puncture the paper than old, particularly in the case

of marks of punctuation. In the second place, if Mr. Smith's ma-

chine is out of alignment our machine must also be out of alignment

and in just the same manner. The letters often get slightly out of

place, the imprint being made on the paper either a little above or a

little below the base line, or to the right or left of the proper position.

It is easy to see that if a ^ or an s has this fault, it will be

manifest all through the writing, wherever those letters occur, and

Buch writing could be easily distinguished from one made with type

perfectly aligned. Now add to all this the necessity of securing paper



728 HANDWRITING AND TYPEWRITING. [§ 676

of the same make, weight, and ruling as is Used by Mr. Smiith, and it

is manifest that our attempt to forge Mr. Smith's typewriting is

going to be- next to impossible.

Lest our readers, however, should declare that adl the foregoiag is

fanciful and purely theoretical, we iflay say that at least one case of

an attempt to forge typewriting has come before the Gcrurts', That

ease, reported as Levy *. Eu&t, 49 Atl. Bep. 1017, came up before the

vice-chancellor of New Jersey some ten years ago, and is a remarkable

illustration of the point we are trying to make. The question arose

as to whether certain receipts, apparently signed by the defendant

Bust, were genuine. Mr. Bust, who was an attorney, was in the

habit of having receipts made out in typewriting, on ordinary type--

writer paper, and then personally affixing bis signature thereto.

Several of these receipts were prodiaeed on the trial, and Mr. Bust

promptly repudiated them as forgeries. The signatures were care-

fully examined and compared with others concededly genuine, by the

chaneelloT, by several other men accustomed to scrutinize writing,

and by at least one expert witness. Not one of them eould find a

single conclusive indication of a forgery. Then it was necessary to

turn to the typewritten part of the receipt. Here is what the chan-

cellor says on this point :
" An expert in typewriting is brought here,

and that expert sat down by my side at the table here and explained

his criticisms on this typewriting, and I went oTer it with him. care-

fully with the glass, and while glancing hastily at his evidence it

appeared very clearly. It appeared very much more clearly to me
when 1 followed his testimony as he gave it with the papers before

us. He says these receipts running from Feb. 2, 1891, to Sept. 11,

18&1, all contain certain defects in the meclmnicat work which are

very clear to the eye of an expert. Now, this gentleman is not a

professional expert witness, but a gentleman who is emploj^ed by

the venders of typewriting machines to go about the country and

examine typewriting miachines and see whether they are out of wrdei,

and in that way his eye becomes very acute and quick to disewver

things that will escape the vision of a casual observer ; and I was very

much struck by his evidence. He points out, in the main, three

mattersv There are other tilings, but three that I recollect very dia-

tinetly. He says that in every one of these the period mark is too

low; below what it should be, without exception; and an examination
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&i tbem bears him out, I examtaed tbem carefully at the time. I

have examined them several times since. The period mark, iastead of

baTing the under side of it on a line with the under side of the body

of the letters, has half its width below the line, and good typewriting

does not have that. The next is the letter s. The letter s is ' off

its feet,' and every one of them makes a bad maik, and e'^ery one of

them marks exactly the same. There is not a period mark in one

of these receipts, and there is not a letter s— small s— in one of

these receipts, that has not the same eharaeteristies. Thea he aays

tiie letter w is a little too far to the left. That is not so manifest

unless yoa go into detail, and look at it in all its smfowidings, be-

cause its being out of place wiil appear either more or less according

to what kind of a letter is beside it. Eor instance, if there is a wide

letter beside it, it will appear very clearly ; if there is a narrow lettej

beside it, it will not appear so dearly. But it is ther^ and I saw it

clearly in every case where he pointed it out. There were some other

things that he spoke of, but I will rely only on those three. Now, a

large amount oi typewriter work done in Mr, Eust'a office was pr«>-

dueed here- It had been prodmced in court already, in agreements

written at the same time, almost, with the dates of these receipt^ anid

not one of them has any such chaaraeteristic. I have looked at them

with great care, and did at the time. Now these things, to my mimd,

are a great deal better evidence than an3rthing that has been produced

here in the expert way, of the fact that those receipts were not made
out by Mr. Euat's typ«writer machine. Now let us see about Mr.

Bust's typewriter machine. He had but one, except for a week in the

month of March, 1891, when it was taken to New York to be repaired,

and another machine was brought to the office to take its place, which

was returned when the machine that Mr. Rust had was repaired.

There was some other work done on another typewriter downstairs

occasionally, but that was only a long job that was taken downstairs

to be written out on another machine, and it would be incredible to

believe that seven receipts, written at various times between Feb.

2, 1891, and Sept. 11, 1891, were all taken out of the office and

done on another machine, which continued during all that time to

have those peculiarities in it. Now, I have looked at that in every

aspect, and I can't believe that those receipts were made in Mr. Eust's

office. The mechanical work, to my mind, forbids it. Now, that
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almost decides this case. But it does not stop there. The paper on

which the bills and receipts are written, with one exception, is a rough,

cheap paper, and has vertical marginal rulings only on one side. Mr.

Eust proves to my satisfaction by a very strong weight of evidence

that he had no such paper in his o£&ce; that all his paper was ruled

on both sides, and that the character of the paper is different. He
brings his typewriters, and they all say that these seven bills and

receipts were not their work, and that it was not done on the kind of

paper they had in the office. It was suggested that they occasionally

bought other paper temporarily than that which Mr. Rust was in the

habit of keeping for use, and that this might have been slips from

that. But there again you are supposing almost an impossibility.

How came seven receipts, with the exception of one, and that is

Sept. 11, ranging in date between Feb. 2 and Aug. 3, 1891, to be all

made on that same kind of paper which Mr. Eust was not in the habit

of keeping in his office at all? That is almost impossible to believe."

We see then from this case that a paper, evidently a forgery, but

which could not be proved to be such from the handwriting it con-

tained, nevertheless was easily revealed in its true character by a

study of the typewriting. What a handwriting expert could not dis-

cover, a mere repairer of typewriting machines could and did dis-

cover. As compared with handwriting, then, our conclusion must be

that typewriting is not easily forged. And it may be added that in

the case of wills, deeds, or legal papers of any kind, the possibility of

safety from imitation and forgery is a matter of no small im-

portance.*"*

*«* For a case where peculiarities in tain letters because the machine

a typewriting machine were judicially needed cleaning, see Scott V. Crerar,

noticed, such as the blotting of cer- II Ont. 541.














