


VICTORIAN LAW PUBLICATIONS

ADMNISTRATION AND PROBATE.—Being the Administration and
Probate Act 1915, with Rules, Notes of Cases, and an Appendix of

Forms, by G. B. Vasby. Second Edition. 1921. Price £2 10s,

"... The first edition of this book is familiar to most practitioners. It

has been long a source of consolation to them when perplexed by knotty points
in probate and practice and they refer their probate clerks to it lor forms.

—

Australian Law Times.

AUCTIONEERS.—The first published statement of Victorian law on the

subject of an auctioneer's position at common law and by Statute.

See Dean's Estate Agents.

AUSTRALASIAN ANNUAL DIGEST.—A Digest of Cases decided by the
High Court and the Supreme Courts of N.S.W., N.Z., Qld., Vic, Tas.,

S.A., W.A., and by the Privy Council on appeal therefrom, with Table
of Cases, followed, overruled, etc., and Table of Statutes Judicially

Considered. Price 20s. per annum.
" A well arranged digest wiU prove a help, as the gist of every decision is

compressed in the smallest possible space."

AUSTRALASIAN JUDICIAL DICTIONARY of Words and Phrases as

interpreted by the Judges and Parliaments of Australasia. Compiled
by C. E. A. Bedwell, 1920. 35s. " A companion work to Stroud's
Judicial Dictionary."

" There is no word the primary meaning of which may not be modified by
the context."

—

Per Grlfpith, C. J., Mcol v. Chant, (1909) 7 C.L.R. at p. 581.

AUSTRALIAN LAW TIMES contains Reports of Cases in the Victorian
Courts. Annual subscription, £3 10s. Complete sets on hand at
reduced prices.

" I desire to express my satisfaction with choice of cases reported, and with
the notes on general matters which have appeared in the paper. . .

"

—

A well-known Country Magistrate.

BIGNOLD'S BANKING MANUAL (AUSTRALIA).—Being a concise Digest
of the Law of Banking, with some 600 case references, together with
the (Commonwealth) Bills of Exchange Act 1909-1912. Second
Edition. By H. B. ISignold, Associate of the Banker's Institute of
Australasia, Barrister-at-Law. 1925. Price 12s. 6d.

" The notes, which are simple and ' self-indexing,' should be found useful
and convenient. . . ."

—

The Weekly Notes.

BANKRUPTCY (Aust.).—The Commonwealth Bankruptcy Act 1924,
with complete Iiidex. Price 7s. 6d. An Annotated Edition, by
E. F. McDonald, H. A. Henby and H. G. Meek, Barristers-at-Law.
In the press.

"The publication should be most useful to the large circle of professional
and business men who are interested in the subject of bankruptcy."

—

Dailii
Telegraph.

CASE LAW VERSES AND LEGAL JINGLES.—A Memoria Technica
for Students and others. Second Edition. By F. R. Barlee,
Barrister-at-Law. Price 6s, 1922.

" Apart from their value in this connection, they will furnish interesting and, inmany cases, amusing reading lor those who are not actually law students, but who
appreciate clever versification mixed with humour."—Justice of the Peace

THE LAW BOOK CO. OF AUSTRALASIA LTD.
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VICTORIAN LAW PUBLICATIONS.

COMMERCIAL AND ACCOUNTANCY LAW.—The Australian Manual
of.—Containing a comprehensive Dictionary of Legal and Commercial
Terms, a treatise on book-keeping and a lucid exposition of the
law aHecting Banking and Commerce, &c. General Editors, A. C.

MoBLEY and J. B. Tait, Barristers-at-Law. 11th Edition, Victoria.

Price £2 2s. 1924.

" We have no hesitation in stating that this publication, apart from its utility

to students, will be lound most useful as a work of reference in every important
office in the Commonwealth."

—

Dun's Gazette.

COMMERCIAL AND LEGAL TERMS.—A comprehensive Dictionary of.

Compiled by A. C. MoRi.Ey, Barrister-at-Law. Price 5s. 1923.

COMMISSION AGENTS, REMUNERATION OF (Aust.).—A work
dealing with the subject from the Australian point of view. By
Percy E. Joske and Ai.an S. Lloyd, Barristers-at-Law. Price 20s.

1924.

"... As a clear and authoritative statement of the law relating to
Commission and a collection of all the cases of the principal Courts . . .

the booli will commend itself alike to the Lawyer and Agent."

—

Australian
Law Times.

COMMONWEALTH ARBITRATION REPORTS.—Containing Reports of

Cases decided and Awards made in the Commonwealth Court of Con-
ciliation and Arbitration, including Conferences convened by the
President and Deputy Presidents. Complete seta are scarce.

Secondhand Sets occasionally on hand. Prices on application.

Vol. 18 (1923), last published. Price 40s.

COMMONWEALTH LAW REPORTS, 1903-24. Vols. 1-34, in 35 books,
half-calf- Price on application. Subscription, £2 12s. 6d. per vol.

Do., Digest of, Vols. 1-19. £2 10s.

Do., Digest o!. Vols. 20-33, £2 10s.

Do., Noter-Up, Price 5s.

The authorized reports of decisions of the High Comt of Aus-
tralia.

COMMONWEALTH STATUTORY RULES AND ORDERS, and all High
Court Rules and Regulations, with an Appendix containing Notes
(including Digest of Cases) upon such Rules, etc. Supplied to sub-
scribers as soon as possible after promulgation. Volumes 1-14, 1901-

192 1, bound in cloth, £12. The subscription in advance to loose

Rules as issued and armual volume is £1 12s. 6d.

COMMONWEALTH STATUTES, 1901-1924 (Official Issue).—14 Vols.

With General Index. Cloth £10 Hs. half-calf £13. Subscription

in advance—21s. 6d. cloth, 26s. half-oaU, post free.

COMPANY, THE PROPRIETARY COMPANY IN VICTORIA, by Donald-
son & Charge, Public Accountants. A handbook for Directors,

Secretaries, Shareholders and other business men. This book will be
found to be of great value and assistance to all interested in the Pro-
prietary Company in Victoria. Second Edition. 1922. Price 12b. 6d.

" The matter is convincingly and simply stated, and as a text-book to keep on
the office shelf is very valuable. . . ."

—

The Examiner.

CONCISE COMPANY LAW (VICTORIA). By J. B. Tait, Barrister-at-

Law. This is a complete guide to the legislation in Victoria with
reference to Companies. It contains a summary of the Company Acta
with lists of legal requirements on the formation and procedure under
same, together with a complete Index to the Victorian Companies
Acts. Second Edition. 1922. Price 15s.

."

—

A well-known

Special Offer.—^The last two books may be obtained for 25s., post free.

"It is quite a good work and reasonable charge.
Cowntry Solicitor.

Melbourne Sydney Brisbane.



VICTORIAN LAW PUBLICATIONS.

CONSTITUTION.—The Law of the Australian Constitution being a

Treatise on the Commonwealth of Australia Constitution Act (63 &
64 Vict. Ch. 12),- and the Judicial Interpretation of it and on the

provisions of the Judiciary Act 1903-1920, relating to the Jurisdiction

of the High Court of Australia, by Donald KLekb, M.M., LL.D.,

of the South Australian Bar. Price 40s. 1925.

" The considerable body of judicial decisions on the Commonwealth Constitu-

tion since the last publication of a work on that subject has created a great need
for a new book, and the present volume will satisfy a long felt want."

—

Australian
Law Times.

CORONERS' AND CHILDREN'S COURTS (VIC), THE AUTHORITY
AND FUNCTIONS OF.—Described in detail and their importance
pointed out for the first time. See Victorian Magistrate.

COSTS (Vic.).-—Delivery and Taxation of Bills of Costs with Precedents

of Bills of Costs in all Victorian Courts and the High Court of

Australia. Second Edition, by M. M. Phillips, M.A., Master in

Equity and Chief Clerk (formerly Taxing Master) of the Supreme
Court of Victoria and E. H. Tbeeiloo, Taxing Master of the

Supreme Court of Victoria. Price £3 3s. 1924.

" It comes from the hands of experts, thoroughly familiar from long experience
with this special feature of legal business, and cannot fail to be of great assistance
to the profession. Indeed, no solicitor can safely do without it."

—

The Argvs.

COUNTY COURT PRACTICE, THE, (Vic), being the County Court Act,

1915, and various other Acts dealing with Coimty Court Practice in

Victoria, with Notes by P. A. Jacobs, Barrister-at-Law. Price £3 3s.

1923.

" It does for the County Court what the Annual Practice does for the Supreme
Court and must be indispensable to every Lawyer whose practice takes him to the
County Court."

—

Australian Law Times.

ESTATE AGENTS AND AUCTIONEERS, THE LAW RELATING TO.—
Being a concise statement of the law governing the rights, duties

and liabiUties of estate agents and auctioneers, and the functions
ordinarily performed by them. By Akthtjb Dean, Esq., LL.B.,
Barrister-at-Law. 1925. Price 15s.

" ... It will take its place as a well-written and scholarly text-book
. . . It is not only an excellent legal treatise, but will be a valuable manual
for the use of practising lawyers in all branches of the profession."

—

The Herald.

HIGH COURT PROCEDURE ACTS, 1903-1915, and Rules of the High
Court, with cross references and notes of cases. By O. C. W. Fuhrman.
Price 25s. 1921.

" The volume is strictly official in its arrangement and forms of expression,
and is in consequence a model of conciseness and lucidity."

—

The Age.

INDEX TO SUPREME COURT RULES.—Compiled by C. A. Hume,
Managing Clerk to Messrs. Stuart & Stuart, Solicitors, 7s. 6d. 1924.

" Mr. Hume's index provides the key by which easy access can be gained to
the enormous mass of detail comprised in our Supreme Court Kules. . . .

supplies a need which has for many years been unsatisfied."

—

Australian Law
Times.

LICENSING LAW AND PRACTICE (Vic.).—In eSect a Consolidation of
the Licensing Acts 1915, 1916, 1919 and 1922, fully aimotated with
notes on the Practice and Procedure of the Licensing Court. Second
Edition. By J. S. Meagheb, Barrister-at-Law. Price 55a. 1924.

" A full index completes what cannot fail to prove a very useful guide to both
lawyers and laymen whose business is concerned with matters arising under the
Licensing Law of the State."

—

Argus.

LIQUOR LICENSING LAWS (VIC), WITH SUPPLEMENT, 1920-1923.
—By The Hon. Sm John Quick, K.B., LL.D. and Luke Mithphy,
Solicitor. Price 35b. 1923.

" This work contains all information bearing on the Licensing Acts explained
in a simple and easy way."

THE LAW BOOK CO. OF AUSTRALASIA LTD.
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PREFACE.

In the preparation of this book the system of classification

adopted in the earUer Victorian Digests has been followed.

This Digest includes the decisions of the Privy Council and

the High Court sitting as Courts of Appeal from Victorian

decisions, and also decisions of the High Court in original

jurisdiction in cases in which the cause of action arose

within Victoria. There are the usual double indexes of

cases and of decisions over-ruled, etc., and an index of

references to Statutes. Thes compiler wishes to acknow-

ledge his very great indebtedness to Mr. J. W. S. Vroland,

of the Victorian Bar. He classified the cases which fall

under Trusts and Trustees and all the later headings. He

also prepared the table of cases and the indexes, references

to Statutes and of cases followed or otherwise judicially

dealt with. The compUer desires to acknowledge also the

courtesy of the Council of Law Reporting in Victoria, and

that of Messrs. Wilson and Mackinnon, publishers of the

" Argus Law Reports," in perrqitting the use of some of

the headnotes from their publications.

4=th November, 1920.
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OASES
FOLLOWED, NOT FOLLOWED, APPROVED, OVER-RULED, QUESTIONED,

EXPLAINED, DISTINGUISHED, AND COMMENTED ON.

Acetylene Gas Co. v. Markwald, 27 V.L.R.

301 ; 23 A.L.T., 54 ; 7 A.L.R., 210, followed.

J. Earle Hermann Ltd. v. Linden, (1914)

V.L.R., 615 i 36 A.L.T., 90 ; 20 A.L.R., 328.

Adams, Attoiney-^General of New South

Wales v., 7 C.L.R., 100, applied. Forrest v.

McWhae, (1913) V.L.R., 425 ; 35 A.L.T., 59 ;

19 A.L.R., 414.

Adelaide Steamship Co. v. The King, 15

C.L.R., 65, applied. Symons v. Schijfmann,

20 C.L.R., 277 ; (1915) V.L.R., 645 ; €2

A.L.R., 376, followed. Schiffmann v. Wh/itton,

22 C.L.R., 142; (1916) V.L.R., 667; 22

A.L.R., 374.

Ainslie, Murphy v., (1905) V.L.R , 350 ; 26

A.L.T., 202; 11 A.L.R., 163, applied. In

re Moriarty, (1913) V.L.R. 417; 35 A.L.T.,

175 ; 19 A.L.R., 448;

Andrews, Fulton v., L.R. 7 H.L., at p. 472,

followed. Re Nickson, (1916) V.L.R., 274;

38 A.L.T., 46.

Attoiney-General of New South Wales v.

Adams, 7 C.L.R., 100, applied. Forrest v.

McWhae, (1913) V.L.R., 425 ; 35 A.L.T., 59 ;

19 A.L.R., 414.

Baird v. Federal Commissioner of Land Tax,

19 C.L.R., 490; 21 A.L.R., 55, discussed,

Clifford V. Deputy Federal Commissioner of

Land Tax, 19 C.L.R., 593 ; 21 A.L.R., 165.

Bankes v. Jarvis, (1903) 1 K.B., 549, ap-

plied. Williamns v. MacDonald, (1915) V.L.R.

229; 36 A.L.T., 128; 21 A.L.R., 200.

Barber, Willmott v., 17 Ch. D., 772, applied.

Edgar V. Meade i Walker v. Meade, 2ZCJu.^.,

29 ; 23 A.L.R., 259.

Bartlett, HaU v., 24 V.L.R., 1 ; 20 A.L.T.,

37 ; 4 A.L.R., 157, over-ruled. Duncan v.

Ellis, 21 C.L.R., 379; (1916) V.L.R., 325;

22 A.L.R., 188.'

Bear v. Garlinge, 25 A.L.T., 205 ; 29

V.L.R., 601 ; 10 A.L.R., 79, followed.

Srmth V. Noske, (1913) V.L.R., 329; 35

A.L.T., 26 ; 19 A.L.R., 323.

Beauclerk Ltd., Paauin v., (1906) A.C., 148,

followed. Ha/rvey v. Ottoway, (1915) V.L.R.,

520 ; 37 A.L.T., 71 ; 21 A.L.R., 380.

Bennett v. Womack, 7 B. & C, 627, con-

sidered. Howey v. Dolan, (1915) V.L.R.,

297 ; 36 A.L.T., 188 ; 21 A.L.R., 261.

Bishop V. Chung Bros., 4 C.L.R., 1262 ; 13

A.L.R., 412, followed. Dangerfield v. Mc-

Donald & Co., (1914) V.L.R., 357; 35

A.L.T., 193; 20 A.L.R., 217.

Bower v. Peate, 1 Q.B.D., 321, at p. 326,

followed. Harris v. Carnegie's Pty. Ltd.,

(1917) V.L.R., 95 ; 23 A.L.R., 75.

Brake, Thwaites v., 21 V.L.R., 192; 17

A.L.T., 1, distinguished. Ttickett v. Brice,

(1917) V.L.R., 36; 38 A.L.T., 194; 23

A.L.R , 85.

British Columbia Orchard Lands Ltd.,

Kihier v., (1913) A.C., 319, followed. Ryan

V. GosteUo, (1915) V.L.R., 370 ; 37 A.L.T., 15 ;

21 A.L.R., 263.

Brown, Ex parte ; Re Sandilands, 4 V.L.R;

(L.), 318, followed. Howell v. BuUen, (1917)

V.L.R., 115 ; 38 A.L.T., 77 ; 23 A.L.R., 24.

Brown v. Schiffmann, 32 A.L.T., 115;

(1911) V.L.R., 133 ; 16 A.L.R., 633, followed.
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McDonald v. Webster, (1913) V.L.R., 506 ; 35

A.L.T., 101 ; 19 A.LR, 563.

Brunning (P. H.) Pty. Ltd., Smyth v., (1913)

V.L.R., 309; 35 A.L.T., 11 ; 19 A.L.R., 261,

followed. Smyth v. F. H. Brunning Pty.

Ltd., (1913) V.L.R., 362 ; 35 A.L.T., 56 ; 19

A.L.R., 360.

Buckleton v. Smith, 8 S.R. (N.S.W.), 467,

approved. In re Anderson's /Settlement

;

Thompson v. Bayles, (1915) V.L.R., 355 ; 37

A.L.T., 10; 21 A.L.R., 311.

Buckley, Re, 11 A.L.T., 100; 15 V.L.R.,

820, explained. In re Williams, (1914)

V.L.R., 417 ; 36 A.L.T., 27 ; 20 A.L.R., 277.

Bull (Henry) & Co. v. Holden, 13 C.L.R.,

569, followed. Billingham v. New Zealand

Loan and Mercantile Agency Co. Ltd.', (1914)

V.L.R., 321 ; 35 A.L.T., 1«7 ; 20 A.L.R., 194.

Burchell v. Wilde, (1900) 1 Ch., 551, ap-

proved. Scott V. Bail, (1914) V.L.R., 270;

35 A.L.T., 143 ; 20 A.t.R., 232.

Camberwell, Mayor, &c., of, Metropolitan

Bank Ltd. v., (1909) V.L.R., 82 ; 30 A.L.T.,

151 ; 15 A.L.R., 43, approved. Mayor, (Sic,

of Brunswick v. Baker, 21 C.L.R., 407 ; (1916)

V:L.R., 363 ; 22 A.L.R., 170. '

Carver v. Pinto Leite, L.R., 7 Ch., 90, 97,

applied. Pox Brothers db. Co.- Ltd. v. W. S.

Cook & Son Ltd., (1914) V.L.R'., 1 • 85

A.L.T., 83 ; 19 A.L.R., 532.

Chapman, Couston v., L.R. 2 H.L. Sc, 250,

applied. Farrow Falcon Press Pty. Ltd. v.

Quarrill, (1915) V.L.R., 651 ; 37 A.L.T.,

100; 21 A.L.R., 445.

Chung Brothers, Bishop v., 4 C.L.R., 1262 ;

13 A.L.R., 412, followed on one point. Dan-

gerfieid v. McDonald S Co., (1914) V.L.R.,

357 ; 35 A.L.T., 193 ; 20 A.L.R., 217.

Clarke v. Webb, l Cr. M. & R., 2?, foUqwed.

W'itton V. Simmons, (1914) V.L.r!, 452 ; 36

A.L.T., 99 ; 20 A.L.R., 280.

Clifford V. Deputy Commissioner of Land

Tax, 19 C.L.R., 593 ; 21 A.L.R., 165, applied.

Em/merton v. Federal Commissioner of Land

Tax, 22 C.L.R., 40 ; 22 A.L.R., 335.

Codd V. Delap, (1906) W.N., 57, followed;

Fuller V. Wood, (1913) V.L.R., 9S; S4 A.L.T.,

162; 19A.L.R.,i27.

Colbourne, Smith v., (1914) 2 Ch., 533,

referred to. TuCkett v. Brice, (1917) V.L.R.,

36 ; 38 A.L.T., 194 ; 23 A.L.R., 85.

Colston's Hospital, In re, 27 Beav., 16, fol-

lowed. Re Powletfs Trusts, (1915) V.L.R.,

115; -36 A.L.T., 147.

Commissioner of Land Tax (Deputy Federal),

CUfford v., 19 C.L.R., 593 ; 21 A.L.R., 165,

applied. Emmerton v. Federal Commis-

sioner of Land Tax, 22 C.L.R., 40 ; 22 A.L.R.,

335.

Commissioner of Land Tax (Deputy Federal),

Waterhouse v., 17 C.L.R., 665 ; 20 A.L.R.,

155, distinguished. National Trustees; Execu-

tors dhc. Co. Ltd: V. Federal Commissioner of

Taxation^ 22 C.L.R., 367 ; 22 A.L.R., 409.

Commissioner of Land Tax (Federal), Baird

v., 19 C.L.R., 490 ; 21 A.L.R., 55, discussed.

CUfford V. Deputy Federal Commissioner s>f

Land Tax, 19 C.L.R., 593 ; 21 A.L.R., 165.

Commissioner of Land Tax (Federal), Isles

v., 14 C.L.R., 372 ; 18 A.L.R., 392; distin-

guished. Clifford V. Deputy Federal Com-

missioner of Land Tax, 19 C.L.R., 593 ; 21

A.L.R., 165.

,

Commissioner of Land Tax (Federal), Wilson

v., 21 C.L.R., 225 ; 22 A.L.R., 79, applied.

Emmerton v. Federal Commissioner 6f Land

Tax, 22 C.L.R., 40 ; 22 A.L.R., 335.

Commonwealth, Marconi's Wireless, &c.,

Co. Ltd. V. (No. 2), 16 C.L.R., 178, considered.

Spbng V. Spong, (1914) V.L.R., 77;' 35

A.L.T., 141 ; 20 A.L.R., 60.

Commonwealth, Spencer v., 5 C.L.R., 418.

Minister for Home Affairs v. Mostron, 18

C.L.R., 634.

Comp V. Bang, 14 V.L.R., 22, distinguished.

Brown v. Bank of Australasia, (1915) V.L;R.,

453. .,,..•-,- ...

Connolly Bros. Ltd., In re, (1911) 1 Ch., 731,

followed. Edgar v. Muscovitch, 36 A.L.T.,

162.

Convey, Soanlon v., (1913) ^^.L.r:, 354

;

35 A.L.T., 39 ; 19 A.L.R., 303, distinguished.

Ord V. Flohm, (1916) V.L.R., 148 ; 37 A.L.T.,

154; 22 A.L.R. 40. -

Convey, Scanlon v., (1913) V.L.R., 354

;

35 A.L.T., 39; 19 A.L.R., 303, discussed.-
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0' Toole V. Bennett, (1917) V.L.R., 351; 39

A.L.T., S ; 23 A.L.R., 145.

Cook V. Hainsworth, (1896) 2 Q.B., 85, dis-

cussed. Levingston v. Heildelherg Shire,

(1917) V.L.R., 263 ; 38 A.L.T., 163 ; 23

A.L.R., 103.

Cottrell's Estate, Re; Joyce v. Cottrell,

L.R. 12 Eq., 566, considered. Re Porter

;

Dyer v. Ballarat Trv^tees, <fcc., Co. Ltd., 36

A.L.T., 165.

Couston V. Chapman, L.R. 2 H.L. So., 250,

applied. Farrow's Falcon Press Pty. Ltd. v.

Quarrill, (1915) V.L.R., 661 ; 37 A.L.T., 100 ;

21 A.L.R., 445.

Coverdale, Re, (1909) V.L.R., 248; 30

A.L.T., 199 ; 15 A.L.R., 233, considered.

R. V. Registrar of Titles ; Ex. parte Irish,

(1915) V.L.R., 622; 37 A.L.T., 108; 21

A.L.R., 421.

Cremer v. Cremer, 27 A.L.T., 42 ; (1905)

V.L.R., 532; 11 A.L.R., 274, applied. Boyd
V. Boyd, (1913) V.L.R., 282; 35 A.L.T., 15;

19 A.L.R., 243.

Dagenham Dock Company, In le ; Ex paite

Hulse, L.R. 8 Ch., 1022, followed. Ryan v.

Costello, (1915) V.L.R., 370 ; 37 A.L.T., 15 ;

21 A.L.R., 263.

Dalgety & Co. Ltd., Gray v., 19 C.L.R., 356 ;

(1915) V.L.R., 184 ; 21 A.L.R., 72, approved.

Oray v. Dalgety <fc Co. Ltd., 21 C.L.R., 509 ;

(1916) V.L.R., 444; 22 A.L.R., 228. H.C.

(1916). [In this case an appeal to the Privy

Coioncil is pending.]

, Darley, Mash v., (1914) 1 K.B., i, followed.

McKinley v. Delaney, (1915) V.L.R., 66

;

36 A.L.T., 106 ; 21 A.L.R., 15.

Delap, Codd v., (1906) W.N., 57, followed.

Fvdler v. Wood, (1915) V.L.R., 92 ; 34 A.L.T.,

162 ; 19 A.L.R., 127.

Delohery v. Feimanent Trustees Co. of New
South Wales, l C.L.R., 283 ; 10 A.L.R. (C,N.),

37, discussed. Tiickett v. Brice, (1917)

V.L.R.,36; 38 A.L.T., 194 ; 23 A.L.R., 85.

Dixon V. Todd, 21 V.L.R., 659 ; 2 A.L.R.,

19, disapproved. Cox v. Yarrawonga Shire,

(1914) V.L.R., 680; 36 A.L.T., 81 ; 20

A.L.R., 467. •

Dobson V. Sinclair, 8 V.L.R. (L.), 69 ; 3

A.L.T., 106, approved. Coughlin v. Thomp-

son, (1913) V.L.R., 304; 35 A.L.T., 1; 19

A.L.R., 2,68.

Parrell v. Parrell, 76 L.T., 167, followed.

Amess v. Amess, (1914) V.L.R., 194.; 35

A.L.T., 156 ; 20 A.L.R., 193;

Farrell, Patterson v., 14 C.L.R., 348, dis-

tinguished. In re Clarke and LearmontVs

Contract, (1916) V.L.R., 151 ; 37 A.L.T.,

178 ; 22 A.L.R., 43.

Parrington v. Smith, 20 V.L.R., 90; 15

A.L.T., 218, followed. Equity Trustees^

Executors,'iSsG., Co. Ltd. v. Lee, (1914) V.L.R.,

57 ; 35 A.L.T., 98 ; 19 A.L.R., 594.

Femer v. Stewart, (1912) 15 C.L.R., 32 ; IS

A.L.R., 262, followed. Trimble v. Thorne^

(1914) V.L.R>, 41 ; 35 A.L.T., 151 ; 19

A.L.R., 568.

Fletcher, Rylands v., L.R. 3 H.L., 330, dis-

cussed. Whinfield v. Lands Purchase, (Sue,

Board and Stafe Rivers, <Ssc., Corrvmission,

18 C.L.R., 606; (1914) V.L.R., 662.; 20

A.L.R., 368.

Fulton V. Andrews, L.R. 7 H.L., at 472,

followed. Re Nickson, (1916) V.L.R., 274;

38A.L.T.,46.

Garhnge, Bear v., 25 A.L.T., 205; 2»'

V.L.R., 601 ; 10 A.L.R., 79, followed. Smdth

V. Noske, (1913) V.L.R., 329 ; 35 A.L.T., 26 ;

19 A.L.K., 323.

Gidney, Northey Stone Co. v., (1894) 1 Q.B.,

99, applied. R. v. Knight ; Ex parte Willis,

(1916) V.L.R., 159; 37 A.L.T., 160; 22

A.L.R., 65.

Glassington, In re, (1906) 2 Ch., at p. 315,

followed. In re Gain ; Linehan v. Cain,

(1913) V.L.R., 50; 34; A.L.T., 129; 19

A.L.R., 6.

Glenn v. Federal Commissioner of Land

Tax, 20 C.L.R., 490 ; 21 A.L.R., 465, follpwpd.

Union Trustee Co. of Australia Ltd. v.

Federal Commissioner of Land Tax, 2ft

C.L.R., 526 ; 21 A.L.R., 48l.

Grayy. Dalgety & Co. Ltd., 19 C.L.R., 356 f

(1915) V.L.R., 184 ; 21 A.L.R., 72, approved:

Oray v. Dalgety ds Co. Ltd., 21 G.L.R,., 509 ;^
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<1916) V.L.R., 444; 22 A.L.R., 228. H.C.

[In this case an appeal to the Privy Council

is pending.]

Gregory v. Murphy, 27 A.L.T., 138 ; (1906)

V.L.R., 71 ; 11 A.L.R., 507, overruled on

one point. De La Rue v. Brown, (1913)

V.L.R., 150 ; 34 A.L.T., 181 ; 19 A.L.R.,

167.

Green v. Howell, (1910) 1 Ch., 495, applied.

Edgar v. Meade; Walker v. Meade, 23 C.L.R.,

29 ; 23 A.L.R., 259.

Gieen v. Lord Penzance, 6 A.C., at pp. 669,

678, applied. Smyth v. F. H. Brunning

Pty. Ltd., (1913) V.L.R., 362 ; 35 A.L.T., 56 ;

19 A.L.R., 360.

Giosvenor Hotel Co., Spokes v., (1897) 2

Q.B., 124, distinguished. Fuller v. Wood,

<1913) V.L.R., 92; 34 A.L.T., 162; 19

A.L.R., 127.

Grundy, Nissen v., 14 C.L.R., 297 ; 18

A.L.R., 254, discussed. In re Wykes

;

Strauss v. Wykes, (1916) V.L.R., 200; 37

A.L.T., 190 ; 22 A.L.R., 122.

Grunswaldt, Lagos v., (1910) 1 K.B., 41,

distinguished. Roberts v. Oray, 34 A.L.T.,

210 ; 19 A.L.R., 225.

Hainsworth, Cook v., (1896) 2 Q.B., ,85,

discussed. Levingston v. Heildelberg Shire,

(1917) V.L.R., 263; 38 A.L.T., 163; 23

A.L.R., 103.

Hall V. Bartlett, 24 V.L.R., 1 ; 20 A.L.T.,

37 ; 4 A.L.R., 157, over-ruled. Duncan v.

Ellis, 21 C.L.R., 379 ; (1916) V.L.R., 325 ;

22 A.L.R., 188.

Hall V. Hall, 60 L.J. P., 73, applied. Vine

V. Vine, (1916) V.L.R., 506 ; 38 A.L.T., 8 ;

22 A.L.R., 178.

Hamilton v. Splatt, 35 A.L.T., 27 ; 19

A.L.R., 324, not followed. Smith v. Noake,

(1913) V.L.R., 329; 35 A.L.T., 26; 19

A.L.R., 329.

Harrison v. Richards, L.R. 1 Ch. App., 743,

applied. Re Forrest ; Forrest v. McWhae,
35 A.L.T., 73.

Hawthorn Corporation v. Eannuluik, (1906)

A.C., 105, distinguished. Mayor, dhc, of

Esaendon v.' McSweeney, 17 C.L.R., 524

;

(1914) V.t.R;, 273 ; 20 A.L.R., 55.

Haywood v. Mumford, 7 C.L.R., 133 ; 14

A.L.R., 555, discussed. O'Toole v. Bennett,

(1917) V.L.R., 351; 39 A.L.T., 5 ; 23 A.L.R.,

145.

Hewitt, Re, 19 A.L.T., 178; 23 V.L.R.,

499 ; 4 A.L.R., 75, followed. In re Shannon,

(1915) V.L.R., 64; 36 A.L.T., 105; 20

A.L.R., 524.

Hehir, Re, 12 A.L.T., 4, followed with

doubt. In re Gaakie and Oane, (1916)

V.L.R., 332 ; 37 A.L.T., 206 ; 23 A.L.R., 37.

Henderson, Re, 5 A.J.R., 49, considered and

distinguished. Re Burton, (1913) V.L.R.,

28 ; 34 A.L.T., 149.

Hiscock, In the Goods of, (1901) P., 78,

followed, in re Vernon, (1915) V.L.R., 699 ;

37 A.L.T., 111 ; 21 A.L.R., 477.

Hoffmeyer v. Hoffmeyer, (1907) V.L.R.,

64; 28 A.L.T., 165; 13 A.L.R., 45, con-

sidered. Eddy V. Eddy, (1917) V.L.R., 456 ;

39 A.L.T., 48 ; 23 A.L.R., 269.

Holden, Henry Bull & Co. v., 13 C.L.R.,

followed. BilUngham v. New Zealand Loan

and Mercantile Agency Co. Ltd., (1914)

V.L.R., 321 ; 35 A.L.T., 187 ; 20 A.L.R.,

194.

Holland, Shaw & Co. Ltd.. v., (1913) 2 K.B.,

15, discussed. Trimble v. Thome, (1914)

V.L.R., 41 ; 35 A.L.T., 151 ; 19 A.L.R., 568.

Hopkins, In re, 4 A.J.R., 106, followed. In

re Baker, (1915) V.L.R., 535 ; 37 A.L.T., 64;

21 A.L.R., 367.

Howard v. Jones, 18 V.L.R., 578; 14

A.L.T., 106, distinguished. Av^ralian Tem-

perance and General Mutual Life Asaurance

Society Ltd. v. White, (1913) V.L'.R., 132 ; 34

A.L.T., 153 ; 19 A.L.R., 124.

Hughes V. Vargas, 9 R., 661 ; 9 T.1,.R., 551,

followed. Spong v. Spong, (1914) V.L.R.,

77 ; 35 A.L.T., 141 ; 20 A.L.R., 60.

Hunt, Paterson v., 101 L.T., 511, followed.

BilUngham v. New Zealand Loan, <fcc., Vo.

Ltd., (1914) V.L.R., Z2i ; 35 A.L.T., 187 ; 20

A.L.R., 194.

Hunter v. Hunter, 4 W.W. & a'B. (Eq.), 17,

approved. Edgar v. Muacovitch, 36 A.L.T.,

162.
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Isles V. Federal Commissioner of Land Tax,

14 C.L.R., 372 ; 18 A.L.R., 392, distinguished.

OlAjjord V. Deputy Federal Convmissioner of

Land Tax, 19 C.L.R., 593 ; 21 A.L.R., 165.

Jacono, R. v., (1911) V.L.R., 326; 33

A.L.T., 28 ; 17 A.L.R., 340, applied. Eex v.

Hind, (1912) V.L.R., 429.

Johnstone, Simpson v., 25 V.L.R., 340 ; 21

A.L.T., 156 ; 5 A.L.R., 301, followed. Smart

V. Williams, (1918) V.L.R., 53 ; 23 A.L.R.,

455.

Jones, Howard v., 18 V.L.R., 578 ; 14

A.L.T., 106, distinguished. Australian Tem-

perance and General Mutual Life Assurance

Society Ltd. v. White, (1913) V.L.R., 132 ; 34

A.L.T., 153 ; 19 A.L.R., 124.

Jones V. Stone, (1894) A.C., 122, followed.

Clarke v. Union Bank of Australia Ltd., 23

C.L.R., 5; 23 A.L.R., 113.

Jordan v. Jordan, (1913) V.L.R., 72; 34

A.L.T., 142; 19 A.L.R., 29, followed.

Stewart v. Stewart, (1915) V.L.R., 50; 36

A.L.T., 133 ; 21 A.L.R., 112.

Joyce V. Cottrell; Re Cottiell's Estate,

L.R. 12 Eq., 566, considered. Ee Porter;

Dyerv. Ballarat Trustees, dhc, Co., 36 A.L.T.,

165.

Kannuluik, Hawthorn Corporation v., (1906)

A.C., 105, distinguished. Essendon,, Mayor,

<fcc., of V. McSweeney, 17 C.L.R., 524 ; (1914)

V.L.R., 273 ; 20 A.L.R., 55.

Kelso V. Kelso, 17 A.L.T., 213 ; 21 V.L.R.,

660 ; 2 A.L.R., 15, distinguished. Oarvey v.

Garvey, (1913) V.L.R., 143; 34 A.L.T., 164;

19 A.L.R., 126.

Kennedy, Miller v., 14 A.L.T., 37, followed.

Lion Rolling MiUs Pty. Ltd. v. Noyes Bros.

Pty. Ltd., (1915) V.L.R., 383; 21 A.L.R.,

362.

Kerr, R. v. ; Ex parte Palmer, 8 V.L.R.

(L.), 235; 4 A.L.T., 41, declared no longer

law. Luxford v. Cairns, (1914) V.L.R., 433 ;

36 A.L.T., 59.

Kerrigan, In re ; National Trustees, Execu-

tors and Agency Co. of Australasia Ltd. v.

Kerrigan, (1916) V.L.R., 516; 38 A.L.T.,

62 ; 22 A.L.'R., 316, explained. In re Kerri-

gan ; National Trustees, Executors and

Agency Co. of Australasia Ltd. v. Kerrigan,

(1917) V.L.R., 124; 38 A.L.T., 172; 23

A.L.R., 57.

Kerrigan, Re ; National Trustees Co. v,

Kerrigan, (1916) V.L.R., 516 ; 38 A.L.T., 62 ,-

22 A.L.R., 316, not followed as to apportion-

ment of duty. Re Davidson ; Perpetual

Executors, &c.. Association of Australia Ltd.

V. Davidson, (1917) V.L.R., 748 ; 39 A.L.T.,

140 ; 23 A.L.R., 415.

Kew Local Board of Health v. Whidycombe,

12 V.L.R., 347, distinguished. Williamstoumf

Mayor, dbc, of v. Spear, (1916) V.L.R., 96 ;

37 A.L.T., 170 ; 22 A.L.R., 17.

Kilner v. British Columbia Orchard Lands

Ltd., (1913) A.C., 319, followed. Ryan v.

Costello, (1915) V.L.R., 370 ; 37 A.L.T., 15 ;

21 A.L.R., 263.

King, The v. Sandhurst and Northern Dis-

trict Trustees, Executors and Agency Co. Ltd.,

(1915) V.L.R., 682; 37 A.L.T., 112; 21

A.L.R., 478.

King, Comp v., distinguished. Brown v.

Bank of Australasia, (1915) V.L.R., 453.

King, The, Adelaide Steamship Co. v., 13

C.L.R., 65 ; 18 A.L.R., 465, applied. Symons

V. Schiffmann, 20 C.L.R., 277 ; (1915) V.L.R.,

645 ; 22 A.L.R., 376.

King, The, Adelaide Steamship Co. v., 15

C.L.R., 65, followed. Schiffmann v. Whitton,

22 C.L.R., 142; (1916) V.L.R., 667; 22

A.L.R., 374.

LabilUere, Re, 2 V.R. (I. E. & M.), 51, con-

sidered and distinguished. Re Burton, (1913)

V.L.R., 28 ; 34 A.L.T., 149.

Lagos V. Grunwaldt, (1910) 1 K.B., 41, and

Symon <fe Co. v. Palmer's Stores Ltd., (1912)

1 K.B., 250, distinguished. Roberts v. Gray,

34 A.L.T., 210 ; 19 A.L.R., 225.

Lamb v. Munster, 10 Q.B.D., 110, followed ;

Smith V. Powell, 10 V.L.R. (L.), 79 ; 5 A.L.T.,

194, considered. Hughes v. Watson, (1917)

V.L.R., 398 ; 39 A.L.T., 17 ; 23 A.L.R., 173.

Lane, Walter v., (1900) A.C., 539, explained.

Sands <fc McDougall Pty. Ltd. v. Robinson,

23 C.L.R., 49 ; 23 A-L.R., 154.

Lapointe v. L' Association de Bienfaisance

et de la Retraite de la Pohce de Montreal, (1906)
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A.C., 535, applied. .

-V. Meade, 23 C.L.R.,

Hdgar v. Meade ; Walker

29 ; 23 A.L.R., 259.
"

Lewis V. The King, 14 C.L.R., 183, followed.

The King v. Tuckett, 19 C.L.R., 280.

Lilly V. West Australian, &c., Trustees Co.,

13 C.L.R., 416 ; 18 A.L.R., 135, applied.

Re Davidson ; Perpetual Trustees, doc, of

Australia Ltd. v. Davidson, (1917) V.L.R.,

748 ; 39 A.L.T., 140 ; 23 A.L.R., 415.

Lindley, Porteous v., 28 V.L.R.^ 606 ; 24

A.L.T. 139 ; 9 A.L.R., 25, discussed. Ken,-

nedy v. Perl, (1914) V.L.R., 298 ; 35 A.L.T.,

155.

Lloyd, In re, 12 Ch. D., 447, discussed.

Edgar v. Muscovitch, 36 A.L.T., 162.

Lloyd V. Roberts, 12 Moo. P.C., 148, fol-

lowed. In re Belts, (1914) V.L.R., 302 ; 35

A.L.T., 147 ; 20 A.L.R., 99.

Lorimer, Malvern Board of Health v., 15

V.L.R., 25; 10 A.L.T., 246, distinguished.

WiUiamstown, Mayor, t&c., of v. Spear, (1916)

V.L.R., 96 ; 37 A.L.T., 170 ; 22 A.L.R., 17.

Lothian v. Rickards, (1913) A.C., 263 ; 16

C.L.R., 387 ; 19 A,L.R., 105, discussed.

Whinfield v. Lands Purchase, cfcc. Board

and Water Supply Commission, 18 C.L.R.,

606 ; (1914) V.L.R., 662 ; 20 A.L.R., 368,

Lucas and Chesterfield Gas, &c., Board, In

je, (1909) 1 K.B., 16, applied. Minister of

State for Home Affairs v. Rostron, 18 C.L.R.,

634

Mackenzie v. Mackenzie, 3 V.R. (L.), ,248.

Hallihan v. HalUhan, (1913) V.L.R., 443 ;

35 A.L.T., 70 ; 19 A.L.R., 446.

McCann v. Morgan, 34 A.L.T., 43 ; (1912)

V.L.R., 303 ; 18 A.L.R., 334, applied. Mc-

Cann v. Fitzpalrick 36 A.L.T. 134 ; 20

A.L.R. 102.

McCarthy, WiUiams v., 15 A.L.R. (O.N.) 3

(Jisagreed with. McDonald v. Webster (1913)

V.L.R., 506; 35 A.L.T., 101 ; 19 A.L.R., 563.

McComWe, Re, 1 V.R. (I. E. & M.) 18,

considered and distinguished. Re Burton,

(1913) V.L.R., 28 ; 34 A.L.T., 149.

McDuff, In re, (1896) 2 Ch., 451, applied.

Forrest v. McWhae, (1915) V.L.R., 425 ; 35

A.L.T., 59 ; 19 A.L.R., 414.

McGinnis, Martin v., 20 V.L.R., 556 ; 16

A.L.T., 96, and R. v. Stephens, L.R. 1 Q.B.,

702, distinguished. Howell v. Bullen, (1915)

V.L.R., 445 ; 37 A.L.T., 61 ; 21 A.L.R., 331.

M'Grath v. Smith, 2 V.L.R. (L.), 231, dis-

tinguished. Warren v. Byres, (1918) V.L.R.,

147 ; 39 A.L.T., 122 ; 24 A.L.R., 99.

Malvern Board of Health v. Lorimer, 15

V.L.R., 25; 10 A.L.T., 246, distinguished.

Mayor, <Ssc., of WiUiamstown v. Spear, (1916)

V.L.R., 96 ; 37 A.L.T., 170 ; 22 A.L.R., 17.

Marconi's Wireless, &c., Co. Ltd. V. The
Commonwealth (No. 3), 16 C.L.R., 178, con-

sidered. Spong V. Spong, (1914) V.L.R., 77 ;

35 A.L.T., 141 ; 20 A.L.R., 60.

Markwold, Acetylene Gas Co. v., 27 V.L.R.,

301 ; 23 A.L.T., 54 ; 7 A.L.R., 210, followed.

J. Earle Hermann Ltd. v. Linden, (1914)

V.L.R., 615 ; 36 A.L.T., 90 ; 20 A.L.R., 328.

Martin v. McGinnis, 20 V.L.R., 556; 16

A.L.T., 96; Howell v. Bullen, (1915) V.L.R.,

445 ; 37 A.L.T., 61 ; 21 A.L.R., 331.

Mash V. Darley, (1914) 1 K.B., 1, followed.

McKinley v. Delaney, (1915) V.L.R., 66 ; 36

A.L.T., 106 ; 21 A.L.R., 15.

Melbourne Electric Supply Co. Ltd., Ogden
v., (1918) V.L.R., 77; 39 A.L.T., Ill; 23

A.L.R., 445, affirmed on a different ground,

24 C.L.R., 303; (1918) V.L.R., 176; 24
A.L.R., 115.

Metropohtan Bank Ltd. v. Camberwell,
Mayor, &c., of, (1909) V.L.R.,^ 82 ,- 30 A.L.T.,

^151 ; 15 A.L.R., 43, approved. Brunswick
Mayor, Ac, of v. Baker, 21 C.L.R., 407

;

(1916) V.L.R., 363 ; 22 A.L.R., 170.

Middleton, R. v., L.R. 2 C.C.R., 38, fol-

lowed. Bennett v. Hoivard, (1913) V.L.R.,

238; 34A.L.T., 214; 19 A.L.R., 226.

MiUer v. Kennedy, 14 A.L.T., 37, followed.

Lion Rolling Mills Pty. Ltd. v. 'Noyes Bros.
Pty. Ltd., (1915) V.L.R., 383; 21 A.L.R.,
362.

Morier, Ex parte ; In re Willis; Percival &
Co., 12 Ch. D., ,491. Williams v. Macdonald,
(1915) V.L.R., 229; 36 A.L.T., 128; 21
A.L.R., 200.

Mumford, Haywood v., 7 C.L.R., 133; 14
A.L.R., 555, discussed. 0' Toole v. Bennett,
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(1917) V.L.R., 351 ; 39 A.L.T., 5 ; 23 A.L R.,

145.

Munster, Lamb v., 10 Q.B.D., 110, followed.

Hughes v. Watson, (1917) V.L.R., 398 ; 39

A.L.T., 17 ; 23 A.L.R., 173.

Murphy v. AinsUe, (1905) V.L.R., 350 ; 26,

A.L.T., 202 : 11 A.L.R., 163, applied. In re

Moria/rty, (1913) V.L.R., 417 ; 35 A.L.T.,

175 ; 19 A.L.R., 448.

Murphy, Gregory v., 27 A.L.T. , 138 ; (1906)

V.L.R., 71 ; 11 A.L.R., 507, over-ruled on

one point. De la Rue v. Brown, (1913)

V.L.R., 150; 34 A.L.T., 181; 19 A.L.R.,

167,

Murray, Warren v., (1894) 2 Q.B., 648,

followed. Murdoch v. Registrar of Titles,

(1913) V.L.R., 75; 34 A.L.T., 156; 19

A.L.R., 66.

Nissen v. Grunden, 14 C.L.R., 297 ; 18

A.L.R., 254, discussed. In re ' Wykes

;

Strauss v. Wykes, (1916) V.L.R., 200; 37

A.L.T., 190 ; 22 A.L.R., 122.

STorth, In re; Ex parte Hasluek, .(1895) 2

Q.B., 264, followed. Carnegie <& Sons v.

Dunham, (1914) V.L.R., 485 ; 36 A.L.T. 48 ;

20 A.L.R., 284.

Northey Stone Co. v. Gidney, (1894) 1 Q.B.,

99, applied. R. v. Knight ; Ex pa/rte Willis,

(1916) V.L.R., 159; 37 A.L.T.^ 160; 22

A.L.R., 65.

Noske, Smith v.,, 35 A.L.T., 26; (1913)

V.L,R., 329 ; 19 A.L.R., 323, distinguished.

Benjamin y. Honan, {1911). V.f^.R,, 55i ; 39

A.L.T., 99 ; 23 A.L.R., 379.

Ogden V. Melbourne Electric Supply Co.

Ltd., (1918) y.L.R., 77 ; 39 A.L.T., Ill ; 23

A.L.R., 445. £Affirmed on a different ground,

24 C.L.R., 303 ; (1918) V.L.R., 176 ; 24

'A.L.R., 115.]

OUver, Re ; Wilson v. OUver, (1908) 2 Ch.,

74. Re Kerrigan ; National Trustees, &c.,

'Co. V. Kerrigan, (1916) V.L.R,, 516; 38

A.L.T., 62 ; 22 A.L.R., 316.

Palmer, Ex parte ; B. v. Kerr, 8 V.L.R.

(L.), 235 ;. 4 A.L.T., 41, declared no longer

law. Luxjord v. Cairns, (1914) V.L.R., 433 ;

36A.L.T., 59.

Palmer's Stores Ltd., Symon & Co. Ltd. v.,

(1902) 1 K.B., 250, distinguished. Roberts

V. Gray, 34 A.L.T., 210 ; 19 A.L.R., 225.

Paquin v. Beauclerk Ltd., (1906) A.C., 148,

applied. Harvey v. Ottoway, (1915) V.L.R.,

520 ; 37 A,L.T., 71 ; 21 A.L.R., 381.

Patterson v. Farrell, 14 C.L.R., 348, dis-

tinguished. In re Clarke and LearmontKs

Contract, (1916) V.L.R., 151 ; 37 A.L.T., 178
;

22 A.L.R., 43.

Patterson v. Hunt, 101 L.T., 571, foUowed.

'New Zealand Loan and Mercantile Agency

Co. Ltd., BilUngham v., (1914) V.L.R., 321 ;

35 A.L.T., 187 ; 20 A.L.R., 194.

Peate, Bower v., 12 B.D., 321, at p. 326,

followed. Harris v. Carnegie's Pty. Ltd.,

(1917) V.L.R., 95 ; 23 A.L.R., 75.

Penzance (Lord), Green v., 6 A.C., at pp.

669, 678, applied. Smyth v. F. H. Brunning

Pty. Ltd., (1913) V.L.R., 362 ; 35 A.L.T., 56 ;

19 A.L.R., 360.

Permanent Trustees Co. of New South Wales,

Delohery v., 1 C.L.R., 283 ; 10 A.L.R. (C.N.),

37, discussed. Tuckett v. Brice, (1917)

V.L.R., 36 ; 38 A.L.T., 194 ; 23 A.L.R., 85.

Pinto Leite, Carver v., 7 Ch., 90, 97, applied.

Fox Bros. & Go. Ltd. v. W. S. Cook & Son,

(1914) V.L.R., 1 ; 35 A.L.T., 83 ; 19 A.L.R.,

532.

Piatt, Re, 15 V.L.R., 668, and iJe Hehir,

.12 A.L.T., 4, followed,' with doubt. In re

Gaskie and Oane, (1916) V.L.R., 332 ; 37

A.L.T., 206; 23 A.L.R., 37.

Poole Firebrick and Blue Clay Co., In re,

L.R. 17 Eq., 268, applied. Re Balla/rat

MotoKS Pty. Ltd., (1914) V.L.R., 136 ; 35

A.L.T., 123.

Porteous v. Lindley, 28 V.L.R., 606; 24

A.L.T., 139 ; 9 A.L.R., 25, discussed. Ken-

nedy V. Perl, (1914) V.L.R., 298 ; 35 A.L.T.,

155.

Prior V. Sherwood, 3 C.L.R., 1054; 12

A.L.R., 510, applied. McCann v. Fitz-

patnck, 36 A.L.T., 134 ; 20 A.L.R., 10?.

Rackham v. Rackham, (1913) V.L.R., 120;

34 A.L.T., 141 ; 1.8 A.L.R., 581, not followed.

Houghton v. Houghton, (1916) V.L.R., 517;

37 A.L.T., 65 ; 21 A.L.R., 424.
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Bearden, B. v., 4 F. & F., 76, discussed.

Rex V. Herbert, (1916) V.L.R., 343; 37

A.L.T., 199 ; 22 A.L.R., 146.

R. V. Downey, (1910) V.L.R., 361 ; 32

A'.L.T., 14 ; 16 A.L.R., 319, distinguished.

B.. V. Hodgson and Graham, (1915) V.L.R.,

119; 36 A.L.T., 127; 21 A.L.R., 61.

R. V. Hollis, 12 Q.B.D., 25, followed.

Bennett v. Howard, (1913) V.L.R., 238 ; 34

A.L.T., 214 ; 19 A.L.R., 226.

R. V. Jacono, (1911) V.L.R., 326; 33

A.L.T., 28 ; 17 A.L.R., 340, applied. Rex

V. Hind, (1912) V.L.R., 429.

R. V. Kerr ; Ex parte Palmer, 8 V.L.R.

(L.), 235 ; 4 A.L.T., 41, declared no longer

law. Luxford v. Cairns, (1914) V.L.R.,

433 ; 36 A.L.T., 59.

R. V. BBddleton, L.R. 2 C.C.R., 38, followed.

Bennett v. Howard, (1913) V.L.R., 238; 34

A.L.T., 214 ; 19 A.L.R.,^26.

R. V. Rearden, 4 F. & F., 76, discussed.

R. V. Herbert, (1916) V.L.R., 343 ; 37 A.L.T.,

199 ; 22 A.L.R., 146.

R. V. Sonnie, 2 A.L.R., 43, not followed.

R. V. Donotwe, (1914) V.L.R., 195 ; 35 A.L.T.,

125 ; 20 A.L.R., 100.

R. V. Stephens, L.R. 1 Q.B., 702, distin-

guished. Howell V-. Bullen, (1915) V.L.R.,

445; 37 A.L.T., 61; 21 A.L.R., 331.

Richards, Harrison v., L.R. 1 Ch. App.y

743, applied. Re Forrest '; Forrest v. Ma-

Whae, 35 A.L.T., 73.

Roberts, Lloyd v., 12 Moo-. P.O., 158, fol-

lowed, In re Beits, (1914) V.L.R., 302 ; 35

A.L.T., 147 ; 20 A.L.R., 99.

Russell V. Shire of Leigh, 5 V.L.R. (L.),

199 ; 1 A.L.T., 18, on one point, disapproved.

Coughlin v. Thompson, (1913) V.L.R., 304 ;

35 A.L.T., 1 ; 19 A.L.R., 268.

Rylands v. Fletcher, L.R. 3 H.L., .330,

discussed. Whinfieldv. Lands Purohase, <Sbc.,

Board and State Rivers and Water Supply

Commission, 18 C.L.R., 606 ; (1914) V.L.R.,

662 ; 20 A.L.R., 368.

Sandilands, Re ; Ex parte Brown, 4 V.L.R.

(L.), 318, followed. Howell v. Bullen, (1917)

V.L.R., 115 ; 38 A.L.T., 77 ; 23 A.L.R., 24.

Soanlon v. Convey, (1913) V.L.R., 354;

35 A.L.T., 39; 19 A.L.R., 303, discussed.

O'Toole V. Bennett, (1917) V.L.R., 351; 39

A.L.T., 5 ; 23 A.L.R., 145.

Scanlon v. Convey, (1913) V.L.R., 354;

35 A.L.T., 39 ; 19 A.L.R., 303, distinguished.

Ord V. Flohm, (1916) V.L.R., 148 ; 37 A.L.T.,

154 ; 22 A.L.R., 40.

Shaw & Co. V. HoUand, (1913) 2 K.B., 15,

discussed. Trimhlev. rftorjie, (1914) V.L.R.,

41 ; 35 A.L.T., 151 ; 19 A L.R., 568.

Shire of Leigh, Russell v., 5 V.L.R. (L.),

199 ; 1 A.'L.T., 18, on one point disapproved.

Coughlin V. Thompson, (1913) V.L.R., 304;

35 A.L.T., 1 ; 19 A.L.R., 268.

Simpson v. Johnstone, 25 V.L.R., 340 ; 21

A.L.T., 156 ; 5 A.L.R., 301, followed. Smart

V. Williams, (1918) V.L.R., 53 ; 23 A.L.R.,

455.

Sinclair, Dobson v., 8 V.L.R. (L.), 69; 3

A.L.T., 106, approved. Coughlin v. Thomp-

son, (1913) V.L.R., 304 ; 35 A.L.T., 1 ; 19

A.L.R., 268.

Smith, Buckleton v., 8 S.R. (N.S.W.), 467,

approved. In re Anderson's Settlement ;

Thompson v. Bayles, (1915) V.L.R., 355 ; 37

A.L.T., 10; 21 A.L.R., 311.

Smith V. Colbourne, (1914) 2 C*., 533,

referred to. Tuckett v. Brice, (1917) V.L.R.,

36; 38 A.L.T., 194 ; 23 A.L.R,, 85.

Smith, Farrington v., 20 V.L.R., 90; 15

A.L.T., 218, followed. Equity Trustees,

Executors and AgeHcy Co. Ltd. v. Lee, (1914)

V.L.R., 57 ; 35 A.L.T., 98 ; 19 A.L.R., 591.

Smith, McGrath v., 2 V.L.R. (L.), 231, dis-
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A.L.R., 127.

Stewart, Ferrier v., (1912) 15 C.L.R., 32 ;
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A.L.T., 156; 16 A.L.R., 62, followed.

Stewart v. Stewart, (1915) V.L.R., 50 ; 36
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Wason V. Walter, L.R. 4 Q.B., 73, discuaaed.
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Tax, 22 C.L.R., 40 ; 22 A.L.R., 335.
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V.L.R., 680 ; 23 A.L.R., 388.
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Motor Car Act 1915 [No. 2702]

—

Sec. 15 : 564.

Neglected Children's Act 1915 [No,

2703]—

Sec. 9 : 375, 566.

„ 25 : 375, 566.

„ 67 : 375, 411, 566.

Pawnbrokers Act 1890 [No. 1124]

—

Sec. 27 • 694.

„ 28 : 594.

„ 29 : 594.

Perpetual Executors and Trustees As-

sociation Act 1885 [No. 840]

—

Sec. 4 : 321.

Police Oppenoes Act 1890 [No. 1126]

—

See. 17 : 598.

Police Offences Act 1891 [No. 1241]

—

Sec. 5 : 598.
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PoucE Offences Act 1912 [No. 2422]

—

Sec. 5 : 596.

40 : 188, 268, 287, 602, 603, 606.

49 : 598.

72 : 281, 290, 415, 459, 463, 599,

600, 601, 602,

74 : 290, 601.

86 : 367, 604.

87 : 367, 604.

97 : 367, 604, 605.

98 : 367, 604.

153 : 62, 367, 604.

154: 367.

164 : 62, 604.

173 : 605.

Police Offences Act 1915 [No. 2708]—

Sec. 5 : 596, 597.

16 : 596.

17 596.

49 : 509, 599.

72 : 470, 600, 601.

104 : 366, 604.

106 : 366, 604.

185 : 595, 606.

195 : 470.

PooE Prisoners Defence Act 1916 [No.

2831]—

Sec. 2 : 186, 607.

3 : 186, 607.

Pounds Act 1890 [No. 1129]—

Sec. 25 : 532, 608.

„ 30 : 261, 532, 608.

Pounds Act 1915 [No. 2710]—

Sec. 9 : 532, 608.

„ 10 : 532, 608.

„ 12 : 532, 609.

„ 25 : 532, 608.

„ 26 : 532, 608.

Peahkanand Malvern Tramways Trust
Acts [Nos. 2130, 2166, 2294, 2396]

—

General': 30, 31, 87, 88.

Presentments Act 1916 [No. 2856]

—

Sec. 5 : 187.

8 : 187.

9 (3) : 187.

„ 10 : 187.

Second Schedule, rule 2 : 187.

Provident Societies Act 1890 [No. 1131]-

Sec. 7 : 108, 358.

„ 23 : 108, 358.

„ 25 : 108, 358.

Public Service Act 1883 [No. 773]—

S,ec. 2 : 685.

„ 99 : 685.

„ 101: 685.

Public Service Act 1912 [No. 2383]—

Sec. 2 : 685.

Pure Foods Aot 1905 [No. 2010]—

Sec. 2 : 379.

3 : 377.

4: 377.

17 380, 454.

19 : 380, 454.

21 : 380, 454.

22 : 380, 454. '

23 : 380, 454.

24 : 377, 378, 380, 454.

25 : 380, 454.

32 : 277, 378, 465.

33 : 277, 379.

35 : 277, 377, 378, 465.

36 : 277, 37iS, 465.

41 : 378.

Railways Act 1890 [No. 1135]—

Sec. 86 : 303, 670, 689.

„ 87 : 303, 670, 689.

Railways Act 1896 [No. 1439]—

Sec. 11 303, 670, 689.

Real Property Act 1890 [No. 1136]

—

Sec. 18 : 514.

„ 19: 513.

„ 23 : 514.

„ 47 : 462, 513.

„ 181 : 558.

Real Property Act 1907 [No. 2086]

—

Sec. 2 : 513.

Real Property Act 1916 [No. 2719]

—

Sec. 18 : 474, 515.

„ 25 : 474, 515.

„ 43 : 240, 474, 515, 560, 757.

„ 62: 815.
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Registration of Births, Deaths and
Mabbiaqes Act 1915 [No. 2720]

—

Sec. 8

10

22

50

170, 183, 285.

170, 183, 285.

174.

170, 183, 285.

Bt7I.es PtTBLICATION AcT 1903-1916 [No. 18

of 1903—No. 16 of 1916]—
Sec. 6 : 295, 795.

Sale op Goods Act 1896 [No. 1422]

—

Sec. 3 i 126, 707.

„ 16 (3) : 123.

„ 20 : 124, 301.

„ 23 (5) : 123, 707.

„ 30 : 123.

Settled Estates and Settled Lands Act
1909 [No. 2235]—

Sec. 50: 54,713.

Settled Estates and Settled Lands Act
1915 [No. 2725]—

Sec. 56 : 333, 713, 736, 772.

„ 132: 333,713,736,772.

„ 136 : 333, 713, 736, 772.

Sheep Dipping Act 1915 [No. 2727]

—

See. 3 : 708, 717.

4 : 708, 717.

Stamps Act 1890 [No. 1140]—

Sec. 71 : 663, 729.

Stamps Act 1892 [No. 1274]^

Schedule : 729, 730.

Part VIII. : 729, 730.

Sec. 4 : 729, 730.

„ 30 : 729, 730.

Stamps Act 1914 [No. 2575]—

Sec. 2 : 730.

Stamps Act 1915 [No. 2728]—

Sec. 17 : 730.

„ 22 : 730.

„ 29 : 731, 766.

„ 30 : 731, 766.

„ 98 : 433, 729.

Supreme Court Act 1890 [No. 1142]

—

Sec. 7 : 162, 308, 644.

„ 29 : 308, 444, 613, 640.

„ 63 : 35, 312, 614.

„ 90 : 309, 310, 615, 645.

Supreme Court Act 1912 [No. 2437]

—

Sec. 3 : 723, 724, 725, 726, 727.

4 : 723, 725, 727.

Supreme Court Act 1915 [No. 2733]—

Sec. 55 : 207, 313, 462.

„ 79 : 207, 313, 462.

„ 181 : 16, 6il6, 649.

Thistle Act 1890 [No. 1145]—

Sec. 4 : 293, 739, 740.

Thistle Act 1893 [No. 1337]—

Sec. 3 : 293, 739.

Thistle Act 1915 [No. 2786]—

Sec. 4: 590.

Tramway IBoard Act 1915 [No. 2818]

—

Sec. 34 : 28, 30, 85, 88.

„ 46 : 28, 85.

„ 48 : 28, 85.

„ 50 : 30, 88.

Tramways Act 1890 [No. 1148]—

Schedvfle 2 : 244, 576.

Sec 3 : 244, 576.

Transfer of
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Tbansiteb of Land Act 1915 [No. 2740]

—

Sec. 4 : 239, 559, 757, 758, 759.

18 : 754.

55: 754.

68: 237.

72: 760.

73 : 237.

87 et sequens : 240, 515, 517, 560,

757, 758, 762.

89 : 517, 762.

148 : 239, 559, 757.

183: 761.

184: 761.

185: 761.

227: 235,753.

232 : 325, 753.

238 : 758, 759.

248 : 145, 517, 666, 762, 764.

249 : 145, 666, 764.

Trttsts Act 1890 [No. 1150]

—

Sec. 34 : 54, 771.

„ 36 : 54, 771.

Tbtjsts Act 1915 [No. 2741]

—

Sec. 14 : 754.

„ 63 : 775.

„ 65 : 412, 770.

„ 71 : 299, 731, 766.

Untjsed Roads and Wateb Frontages Act
1903 [No. 1894]—

General : 356, 780.

Water Act 1905 [No. 2016]

—

Sec. 234 : 576, 797.

„ 235 : 576, 797.

„ 285 : 576, 797.

Wills Act 1890 [No. 1159]—
Sec. 5 : 318.

7 : 300, 316, 317, 799.

„ 10: 318.

„ 31 : 829.

Wills Act 1915 [No. 2749]

—

Sec. 6 : 318, 319.

7 : 300, 317, 800.

„ 10: 318, 319.

„ 19 : 300, 317, 800.

„ 26: 815.

WoBKEBs' Compensation Act 1915 [No,

2750]—

Generally : 164, 260, 662.

Second Schedule : 258.

Schedules : 259.

Sec. 5: 259.

7 : 259.

8: 259.

IMPERIAL STATUTES.

21 Jao. t c. 16 [Statute of Limitations]—

;

General : 462, 513.

22 & 23 Cab. II. c. 10 [Statute of Distbibu-

tion]—
Sec. 3: 333.

29 CaB. II. c. 3 [Statute of Frauds]—
Sec. 4: 102, 103, 106, 297, 298, 432,

558, 673, 675, 732.

21 Geo. III. o. 49—
General : 519.

56 Geo. III. c. 100—
Sec. 3: 376, 656.

5 & 6 Will. IV. c. 62—
Sec. 16 : 310, 323.

22 & 23 Vict. c. 12—
Sees. 15, 16, 17, 18 : 310, 323.

23 & 24 Vict. c. 127

—

Sec. 10: 721.

37 & 38 Vict. c. 68—
Sec. 4 : 721.

44 & 45 Viot. c. 58—
Sec. 170 : 33, 219.

56 & 57 Vict. c. 53—
Sec. 41 : 54.

Constitution (The) [63 & 64 Vict. c. 12]

—

Sec. 51 (i.) : 66, 125, 196.

51 (ii.) : 66, 125, 196.

51 (vi.) : 67, 68, 751, 796.

51 (xiii.) : 63, 68.

51 (xxiv.) : 72, 455, 461, 711, 712.

51 (xxxi.) : 476, 525.

51 (xxxv.) : 69, 70, 89, 90, 250, 251.

51 (xxxix.) : 66, 67, 70, 90, 125,

196, 250, 796.
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Constitution (The) [63 & 64 Viot. o. 12]—
continued.

Sec. 55 : 67, 125, 196, 229.

61 : 67, 796.

68 : 67, 796.

69 : 476, 525.

75: 72, -455, 461, 540, 712, 764.

75 : 476, 525.

77: 72, 455, 461, 711, 712.

84: 685.

107 : 70, 90, 250.

119: 67, 796. ,

i & 2 Geo. V. (See St4ttjtes of the Com-

monwealth, CopYRTQHT Act,

Schedule).

4 & 5 Geo. V. c. 87 [Proclamation]—
Sec. 1 : 110, 126.

6 Edw. VII. c. 55—
General : 754.

STATUTES OP THE COMMONWEALTH.
Acts Interpretation Act 1901 [No. 2 of

1901]—

Sec. 26 : 59, 219.

Acts Interpretation Act [No. 1 of 1904]

—

Sec. 4 : 172, 173.

5 : 172, 173.

6 : 172, 173.

Bills of Exchange Act 1909 [No. 27 of

1909]—

Sec. 4: 39.

25: 43,272,429.

35 : 43, 272, 429.

60 : 43, 272, 429.

61 : 43, 272, 429.

87 : 39, 44, 427, 430.

88 : 39, 427, 580.

95 : 43, 272, 429.

Commonwealth Bank Act 1911-1914 [No.

18 of 1911—No. 24 of 1914]—

Sec. 8 : 63, 68.

Commonwealth Conciliation and Arbi-

tration Act 1904-1911 [No. 13 of

1904—No. 6 of 1911]—

Sec. 4 : 69, 89, 95, 350, 254.

Commonwealth Conciliation and Arbi-

tration Act 1904-1911 [No. 13 of

1904—No. 6 of 1911]—co?i«ire«ed!.
Sec. 6: 250.

„ 23 : 70, 90, 251.

„ 38a : 90, 251.

, 73 : 95, 254.

„ 75 : 95, 254.

„ 76 : 95, 254.

„ 78 : 95, 254.

Commonwealth Conciliation and Arbi-

tration Act 1904-1915 [No. 13 of

1904^-No. 35 of 1915]—

Schedule B : 91, 92, 272.

Part V. . 91, 93, 94.

Sec. 4 : 70, 90, 93.

6 : 70, 90.

„ 55 : 91, 92, 272.

„ 58 : 91.

„ 66 : 91.

„ 68 : 92, 93, 272.

Commonwealth Public Service Act 1902-

1911 [No. 5 of 1902—No. 6 of 1911]—

Sec. 42: 684.

„ 44: 684.

„ 50: 684.

Commonwealth Public Service Act 1902

1915 [No. 5 of 1902—No. 37 of

1915]—

Sec. 46 : 683.

„ 48 : 683.

„ 50: 683.

Copyright Act 1912 [No. 20 of 1912]

—

Sec. 33 : 141, 302.

The Schedule.

(British Copyright Act 1911).

Sec. 1 : 140, 141.

2 : 140.

5 : 140, 141.

6: 140, 141.

7 : 140.

8 : 140, 202.

31 : 140;

„ 35: 140.

Crimes Act 1914-1915 [No. 12 of 1914—No.
6 of 1915]—

Sec. 71 : 171.
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Customs Act 1901 [No 6 of 1901]—
Sec. 33 : 188, 198, 199, 269.

„ 180 : 199, 672.

„ 234 (d) : 199.

„ 241 : 199.

Customs Act 1901-1910 [No 6 of 1901—No.

36 of 1910]—

See. 33:^197,200.

„ 152 : 66, 124, 196.

„ 233: 200.

„ 234: 200.

„ 240: 200.

„ 241 : 200.

„ 243 : 200.

Cttstoms Act 1901-1914 [No. 6 of 1901—No.
19 of 1914]—

Sec. 33 : 198, 199, 278, 413, 414, 458,

459.

„ 255: 198, 199, 278, 413, 414, 458,

459.

Customs Taeim 1911 [No. 19 of 1911]-

Schedule A, Items 161, 380a, 380e : 196.

Defbnoe Act 1903-1912 [No. 20 of 1903—

No. 5 of 1912]—

Sec. 110: 59, 219.

„ 135 : 59, 219.

Defence Act 1903-1915 [No. 20 of 1903

—

No. 3 of 1915]—

Sec. 55: 33,219.

Enemy Contracts Annulment Act 1915

[No. 11 of 1915]—

Sec. 3 (5) : 110, 125.

Estate Duty Act 1914 [No. 25 of 1914]

—

Sec. 2 : 67, 229.

Immigbation Resteiotion Act 1901-1910

[No. 17 of 1901—No. 10 of 1910]—

Sec. 3: 403.

7: 403.

Income Tax Assessment Act 1915 [No. 34

of 1915]—

Sec. 16 : 80, 406, 407.

Income Tax Assessment Act 1915-1916

[No. 34 of 1915—No. 39 of 191^]

—

Sec. 11 : 404.

„ 14 ; 81, 405.

Judiciary Act 1©03 [No. 6 of 1903]

—

Sec. 39: 455, 461, 711, 712.

Judiciary Act 1903-1910 [No. 6 of 1903—^No.

34 of 1910]—

See. 15 : 14, 15, 443.

„ 35 ; 13, 144, 149.

„ 37 : 16, 616, 649. ,

Judiciary Act 1903-1912 [No. 6 of 1903

—

No. 31 of 1912]—

Sec. 35 : 12, 13, 633.

Judiciary Act 1903-1915 [No. 6 of 1903

—

No. 4 of 1915]—

„ 72 (1) : 10, 192.

Land Tax Assessment Act 1910 [No. 22 of

1910]—

Sec. 3 : 493.

„ 25 : 49,7, 498.

„ 33 : 493.

„ 35 : 493, 497.

„ 38 : 493.

Land Tax Assessment Act 1910-1911 [No.

22 of 1910-No. 12 of 1911]—
Sec. 25 : 498.

„ 28 : 483, 498.

,. 38 : 493.

Land Tax Assessment Act 1910-1912 [No.
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Laud Tax Assessment Act 1912 [No. 37 of

1912]—

Sec. 7 : 497.

„ 12 : 497.

Lands Acqihsition Act 1906 [No. 13 of

1906]—

Sec. 5 : 237, 476, 525, 758.

8 : 476, 525.

9 : 476, 525.

13 : 758.

15 : 486, 758.

16 : 486, 758.

17 : 758.

20 : 237, 758.

28: 486.

29 : 486.

36: 486.

38 : 486.

Matbknity Ai.i,owanoe Act 1912 [No. 8 of

1912]—

Sec. 10 : 172, 187, 269, 546.

Patents Act 1903-1909 [No. 21 of 1903

—

No. 17 of 1909]—

Sec. 32 : 9, 541, 593.

33 : 9, 541, 593.

46 : 592, 593.

47 : 9, 541, 593.

121 . 9, 541, 593.

122 : 9, 541, 593.

Sba-Cabbiage of Goods Act 1904 [No. 14 of

1904]—

Sec. 5 : 127, 717.

8: 126, 127, 717, 719.

Service and Execution of Pkocess Act
1901 [No. 11 of 1901]—

Sec. 4: 72, 455, 461, 619, 711.

5 : 72, 455, 461, 711.

„ 13 : 72, 455, 461, 711.

Tbadb Marks Act 1905 [No. 20 of 1905]—

Sec. 16 : 744, 745.

„ 21 : 743.

„ 25 : 743, 744.

„ 71 : .745, 746.

„ 72 : 745, 746.

„ 114 : 743, 744.

Trade Marks Act 1905-1912 [No. 20 of 1905

No. 19 of 1912]—

Sec. 16: 742.

„ 25: 745.

„ 28: 745.

„ 32 : 742.

„ 34: 742.

Trading with the Enemy Act 1914 [No. 9

and 17 of 1914]—

Sec. 2 : 68, 110, 112, 125, 749, 750, 751.

3 : 110, 112, 126, 751.

War Precautions Act 1914-1915 [No. 10 of

1914—No. 2 of 1915]—

General : 788, 789.

Sec. 4 : 304, 373, 790, 794, 796.

5: 790.

6: 790.

7 : 790.

War Precautions Act 1914-1916 [No. 10 of

1914^No. 3 of 1916]—

General : 287 562, 787, 788, 789.

4 : 67, 789, 791, 796.

6 : 293, 791, 793, 794, 795.

7 : 791.





A DIGEST
OF

RE D CHSES
IN THE

SUPEEME OOUKT, OOUET OP INSOLVENCY, AND OOUETS OP MDTES,

OF THE STATE OP VICTORIA.

For the years 1913 to 1917 inclusive.

ABETTING

See LICENSING; WAR PRECAUTIONS
ACT.

ABORTION

See CRIMINAL LAW.

ABUSE OF PROCESS

Order XIV. (A) (Rules of 1906)—Staying

proceedings—Action to set aside judgment

—

Fraud—Judgment alleged to have been

obtained by perjured evidence—Judgment

sustainable on grounds independent of such

evidence—^Frivolous and vexations action

—

Abuse of process.]

—

See Judgment. Ronald

V. Harper, (1913) V.L.R., 311 ; 35 A.L.T.,

20; 19 A.L.R., 263.

Insolvency—Order for sequestration—Abuse

of process — Motive.] — See Insolvency.

DowUng v. Colonial Mutual Life Assurance

Society Ltd., 20 C.L.R., 509 ; (1915) V.L.R.,

604 ; 21 A.L.R., 425.

ACCOUNT STATED

Account stated—No previous transaction

between the parties—Dissolution of partner-

ship—Justices of the Peace—Jurisdiction

—

Justices Act 1904 (No. 1959), sec. 14.]—5ee

Justices op the Peace. Witton v. Simmons,

(1914) V.L.R., 452; 36 A.L.T., 99; 20

A.L.R., 280.

ACQUIESCENCE

Misrepresentation—Contracts to take share

in provident society—Acquiescence—^Delay in

bringing action—Provident Societies Act 1890

(No. 1131), sees. 7, 33, 25.]—-See Contract

OB Agreement. Civil Service Co-operative

Society of Victoria Ltd. v. Blyth, 17 C.L.R.,

601 ; (1914) V.L.R., 305 ; 20 A.L.R., 161.

ACTS INTERPRETATION ACT

Criminal law—Autrefois convict—Convic-

tion for interfering with goods subject to

control of Customs—Larceny of same goods

—

Customs Act 1901 (No. 6 of 1901), sec. 33—
Acts Interpretation Act 1915 (No^ 2609), sec.

25.]^5'ee Criminai Law. E. v. McNicol,

(1916) V.L.R., 350; 38 A.L.T., 23; 22

A.L.I^., 197.



ADVANCEMENT—AFFIDAVIT.

ADMINISTRATION OF ESTATES OF

DECEASED PERSONS

See DUTIES ON THE ESTATES OF
DECEASED PERSONS ; EXECUTORS
AND ADMINISTRATORS.

ADVANCEMENT

Advancement—Trust—Parent and child

—

Husband and wife—Evidence—Presumption.]

^The principles of substantive law and

the rules of evidence applicable to the con-

sideration of the question whether or not a

transaction between parent and child or

between husband and wife amounts to a trust

or to an advancement, considered. Stiickey

V. Trustees, Executors and Agency Co. Ltd.,

(1910) V.L.R., 55 ; 31 A.L.T., 157 ; 16

A.L.R., 65, considered. Davies v. National

Trustees, Executors and Agency Co. of

Australasia Ltd., (1912) V.L.R., 397. Cus-

sen, J.

ADVERSE POSSESSION

Land—Adverse possession—Dispossession oi

rightiul owner—Re-entry of rightful owner—

Whether amounting to resumption of posses-

sion—Real Property Act 1890 (No. 1136), sec.

19—Real Property Act 1907 (No. 2086), see. 3.]

See Limitations, Statutes or. Robertson

v. Butler, (1915) V.L.R., 31 ; 36 A.L.T., 111 ;

20 A.L.R., 520.

Adverse possession—Action for possession

of land—Decision on question of fact—Weight

of evidence—^Reversing finding of fact.]

—

See

Limitations, Statutes ov. Craine v. Aus-

tralian Deposit and Mortgage Bank Ltd., 15

C.L.R., 389.

Limitations, Statutes of—Adverse possession

—Land in possession of equitable owner

—

Bight of legal owner to recover land—Real

Property Act 1890 (No. 1136), sees. 18, S3.]—

See Limitations, Statutes of. Murdoch v.

Registrar of Titles, (1913) V.L.R., 75; 34

A.L.T., 156 ; 19 A.L.R., 66.

Transfer of Land Act 1915 (No. 2740), sees.

87, 89, 248—Adverse possession, title by

—

Vesting order—Applicant's possession dis-

placed prior to application—Discretion of

Commissioner.]

—

See Tbanspeb or Land

Act. Re Transfer of Land Act ; Ex parte

Johnson, (1917) V.L.R., 339 ; 39 A.L.T., U ;

23 A.L.R., 169.

Rules of the Supreme Court 1906, Chapter

Vin.—Practice—Transfer of Land Act 1904

(No. 1931)—^Proceedings to establish title by

adverse possessions-Application by summons.]

—See Transfer of Land Act. Tregent v.

Templeton, (1914) V.L.R., 613; 36 A.L.T.,

125.

Practice—Title by adverse possession

—

Registered proprietor deceased— Parties—
Transfer of Land Act 1904 (No. 1931)—Rules

of the Supreme Court 1906, Chapter Vm.]—
iSee Transfer of Land Act. Tregent v.

Templeton, (1914) V.L.R., 613 ; 36 A.L.T.,

125.

Transfer of Land Act 1904 (No. 1931), sec.

10—Rules of Supreme Court 1906, Chapter

Vlli., r. 1—Adverse possession—Proceedings

to establish title to land—Registered pro-

prietor dead—^Parties.]

—

See Transfer of

Land Act. Tovey v. Equity Trustees,

Executors and Agency Co. Ltd., (1913) V.L.R.,

265; 34 A.L.T., 198; 19 A.L.R., 208.

AFFIDAVIT

Evidence—Affidavit sworn outside Victoria

—Commissioner of High Court of Judicature

in England—Signature and official character

—Judicial notice—Supreme Court Act 1890

(No. 1142), sec. 90—Evidence Act 1890 (No.

1088), sec. 29.]

—

See Evidence. Australasian

Temperance and General Mutual Life Assur-

ance Society Ltd. v. White, (1913) V.L.R.,

132 ; 34 A.L.T., 153 ; 19 A.L.R., 124.

Affidavit made out of jurisdiction—Author-

ity of person before whom affidavit taken—
Jurat stating affidavit sworn in Queensland

—

Signature followed by letters "J. P."—
Whether signature purports to be that of a
Justice of the Peace for Queensland—Justices



AFF[DAVIT—ANIMALS.

Act 1890 j;No. 1105), sees. 38. lS9.]See
Evidence. Casper v. Miaenberg, (1913)

V.L.R., 262; 34 A.L^T., 193; 19 A.L.R.,

216.

Supreme Court Act 1890 (No. 1142), sec.

90—Affidavit — Jurat — Misdescription of

Commissioner—" Commissioner for Oaths of

the Supreme Court of Victoria "—English

Commissioner not holding Victorian Com-
mission.]—See Practice and Pleading.

McEwen v. Levy Bros., (1915) V.L.R., 276 ;

37 A.L.T., 1 ; 21 A.L.R., 272.

Administration and Probate Act 1890 (No.

1060), sec. 40—5 & 6 WiU. IV., c. 62, sec.

16 — Evidence — Admissibility — Statutory

declaration before Lord Mayor of London
1—Evidence Act 1890 (No. 1088), sec. 66.]—

See Evidence. In re Baker, (1915) V.L.R.,

535 ; 37 A.L.T., 64 ; 21 A.L.R., 367.

Evidence—Practice—Affidavits in places

out of Victoria—South Australia—Justice of

the Peace—Person purporting to have author-

ity to administer oaths—Judicial notice

—

Evidence Act 1915 (No. 2647), sec. 116.]—See

Evidence. Ee Hart, (1917) V.L.R., 247 ; 34

A.L.T., 182 ; 23 A.L.R., 128.

Order Ln., r. 4—Order to pay costs—Motion

to attach for disobedience—^Affidavit not

served with notice of motion.]—On a, motion

to attach for disobedience of an order to pay

costs failure to serve with the notice of motion

a copy of an affidavit of service where service

is otherwise proved, is not a fatal defpct.

Howell V. Bullen, (1917) V.L.R., 115; 38

A.L.T., 77 ; 23 A.L.R., 24. Hood, J. (1916).

Order XIV., r. 1 (Rules of 1906)—Final

judgment—Affidavit—Final judgment, action

on—^Facts constituting cause pf action.]—See

Practice and Pleading. Roberts v. Oray,

34 A.L.T., 210 ; 19 A.L.R., 225.

}

Service, affidavit of—Evidence that defend-

ant is identical virith person served, necessity

for—Justices Act 1890 (No. 1105), sec. 23.]—

See Justices of the Peace. Casper v.

Eisenherg, (1913) V.Lr., 262; 34 A.L.T.,

193 ; 19 A.L.R., 216.

AGENT

See PRINCIPAL AND AGENT.

AIDING AND ABETTING

See also. War Precautions Act.

Sicensing—Sale of liquor—Cafe—Waiter—
ing and abetting—Liquor served with meals

—Guilty knowledge—Licensing Act 1890 (No.

1111), sec. 182—Licensing Act 1906 (No.

2068), sec. 100—Justices Act 1890 (No. 1105),

sec. 67.]

—

See Licensing. Canty v. Ivers,

35 A.L.T., 54 ; 19 A.L.R., 403.

ALIEN

Alien enemy—Real property, whether he

may hold.]—See Inter-State and Inter-

national Law. In re Doig ; Garter v.

Oramsch, (1916) V.L.R., 698 ; 38 A.L.T.,

120 ; 23 A.L.R., 5.

Alien enemy—Condition indorsed on pro-

bate forbidding distribution to enemy subjects.}

—See Inter-State and International Law.
In re Doig; Carter v. Oramsch, (1916)

V.L.R., 698 ; 38 A.L.T., 120 ; 23 A.L.R., 5.

ANIMALS

See also, Pounds and Impounding.

Trespass—Animals—Sale of bull by plain-

tiff to defendant before trespass—Bull grazing

on open Crown lands at time of sale—Subse-

quent arrangements as to delivery—Effect of

—Trespass on plaintiff's land before actual

delivery or possession obtained by defendant

—

Plaintiff's mare gored by bull—Liability of

defendant in cucumstances—Scienter—Dam-
ages.]—Two bulls grazing on open Crown

lands were sold by theplaintiff to the defend-

ant, nothing being said at the time of the sale

about delivery. Afterwards on the same day

the plaintiff, at the request of the defendant,

promised to ask a third person to find the
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bulls and deliver them to the defendant, and

the defendant agreed to pay that person for

so doing. The plaintiff asked the third

person to find and deliver the bulls, but he

did not do so. Subsequently, one of the bulls

entered upon the plaintiff's land, and there

gored the plaintiff's mare. Held, {a) that

the possession of the bulls passed in point of

law to the defendant at the time of the sale,

and that the defendant was therefore liable

for trespass ; and (6) that the liability being

in trespass, the damages recoverable extended

to the loss following the goring of the mare,

Without proof of scienter or evidence as to its

being in the ordinary nature of a bull to do

that kind of damage. Alsop v. lAdgenvood,

22 A.L.R. (C.N.), 13. Jiidge Johnson (County

Court) (1916).

Nnisance— Negligence— Highway— Con-

tributory negligence—Wheat left on highway

eaten by unattended horses.]—See Negli-

gence. Hannon v. McLarty, (1914) V.L.R.,

526 ; 36 A.L.T., 62 ; 20 A.L.R., 296. [Special

leave to appeal refused, 18 C.L.R., 575 ; 21

A.L.R., 9].

Negligence—Horse and vehicle left standing

in street—Damage caused by bolting horse

—

Liability of owner—Proof of negligence

—

Burden of proof.]—See Negligence. Tucker

V. Hennessy, (l'918) V.L.R., 56 ; 39 A.L.T.,

159 ; 23 A.L.R., 436.

Police Offences Act 1915 (No. 2708), sec.

17 (9)—Turkey, whether an animal—" Per-

mit."]—See Police Offences Acts. Ten-

nant v. Harris, (1916) V.L.R., 557 ; 38

A.L.T., 36 ; 22 A.L.R., 300.
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I.

—

To the High Court.

A. IN TRADE MARK AND PATENT MATTERS.

Trade mark — Conditions — Appeal —
Jurisdiction of High Court.]—A refusal by the

Registrar of Trade Marks of an application

to him for an order under sec. 16 (1) (e) of the

Trade Marks Act 1905-1912 that a word be
deemed a distinctive mark may be reviewed

by the High Court. Daimler Co. Ltd. v.
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Registrar of Trade Marks, 18 C.L.R., 446

;

20 A.L.B., 348. H.C., Griffith, C.J., Isaacs,

Gaum Duffy and Rich, JJ. (1914).

Appeal—Application—Refusal by Commis-

sioner to accept—Grounds of refusal—Applica-

tion informal—Appeal to High Court

—

Application under intercolonial arrangements

—^Amendment — Mandamus — Patents Act

1903-1909 (No. 21 of 1903—No. 17 of 1909),

sees. 32, 33, 47, 121, 122—Patents Regulations

.1912 (Statutory Rules 1912, No. 76), regs.

4, 31, Schedule 2, Form A6.]—The applicant,

having applied in New Zealand for protection

of an invention, applied for a patent for the

same invention pursuant to sees. 121 and 122

of the Patents Act 1903-1909, the application

being in accordance with Form A6 in Schedule

2 to the Patents Regulations 1912, and he

lodged with the application a copy of the

complete specification which had been lodged

in New Zealand. The Commissioner refused

to accept the application on the ground that

a. copy of the provisional specification, which

had been lodged in New Zealand, did not also

accompany the application. The Commis-

sioner subsequently refused an application

for leave to amend the application by con-

verting it into an ordinary application for a

patent under sees. 32 and 33.' Held, by

Griffith, C.J. and Gavan Duffy, J., Isaacs,

J., dissenting, that the refusal to accept the

application was not a refusal from which an

appeal lay to the High Court under sees.

46 and 47, and that an appeal did not lie from

the refusal to allow the amendment, but that

it mandamus should go to the Commissioner

directing him to proceed with the hearing of

the appUcation for a patent. By Griffith,

G.J.—^The words " any other lawful ground

of objection " in sec. 46 of the Patents Act

1903-1909 refer to objections to the specifica-

tion, and do not include an objection that

the application for a patent with which the

specification is lodged is irregular in form.

Reid V. GorrmUssioner of Patents, 20 C.^ii.R.,

261 ; 21 A.L.R., 288. H.C. (1915).

Costs—Appeal from Commissioner of Pa-

tents.]—The costs of an appeal to the High

Court from the decision of the Commissioner

are in the discretion of the Court. McDonald

V. Commissioner of Patents, 15 C.L.R., 713 ;

19'a.L.R., 61. H.C, Griffith, C.J., Isaacs

and Gavan Duffy, JJ. (1913).

B. FEOM STATE COURTS EXERCISING lEDBRAI,

JURISDICTION.

Practice—High Court—Appeal from Court

of General Sessions—Case stated—Justices

Act 1890 (No. 1105), sec. 139—Rules of the

High Court 1911, Part H., Sec. IV., r. 1.]—

Quaere, whether under the Rules of the High

Court 1911, Part II., Sec. IV., r. 1, an appeal

to the High Court from the Court of General

Sessions exercising Federal jurisdiction may
properly be brought by way of case stated

under sec. 139 of the Justices Act 1890.

Symons v. Schiffmann, 20 C.L.R., 277 ;

(1915) V.L.R., 645; 22 A.L.R., 376. H.C,

Griffith, G.J., Gavan Duffy and Rich, JJ.

Criminal law—Offence against laws of

Commonwealth—Trial on indictment before

State Court—Jurisdiction to reserve question

of law for High Court—Judiciary Act 1903-

1915 (No. 6 of 1903—No. 4 of 1915), sec. 72

(1).]

—

Quaere, whether on a trial on indict-

ment for an offence against the laws of the

Commonwealth before a Court of a State

the Coiu?t has jurisdiction under sec. 72 (1)

of the Judiciary Act 1903-1915 to reserve a

question of law for the consideration of the

Full Court of the High Court. Rex v.

O'Donoghiie, 23 C.L.R., 9. H.C, Isaacs,

Gavan Duffy and Rich, JJ. (1917).

C. FROM THE SITI'REME COURT.

1. Where Appeal Lies.

(o) Jurisdiction Generally.

Appeal— Interrogatories— Whether High

Court may pronounce on the admissibility of

interrogatories in the first instance.]—Under

an order made by the Supreme Court gi-^ing

leave to amend interrogatories, other inter-

rogatories were administered. Held, on

appeal from this order, that the High Court

could not pronounce upon the admissibility

of the amended interrogatories in the first

instance. Norton v. Hoa/re, 17 C.L.R., 348.

H.C, Barton, A.G.J. , Isaacs and Gavan

Duffy, JJ. (1913).
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High Court—Jurisdiction—Appeal from Su-

preme Court—Proceedings coram non judice

—

Court oJ Insolvency—Case stated—No findings

of fact—Insolvency Act 1915 (No. 2671), sec.

32.]—Purporting to act under sec. 32 of the

Insolvency Act 1915, the Judge of the Court

of Insolvency stated a case in which he set

out the evidence given before him on a certain

motion, and asked the question what order

should be made by the Court upon such

motion. He also stated that it was agreed

by the parties that the Supreme Court should

be at liberty to draw inferences of fact from

the evidence in the sajne manner as they

might upon an appeal from the Court of

Insolvency. The Supreme Court having

heard the special case and answered the

question. Held, that the special case was

not within see. 32, that the proceedings before

the Supreme Court were coram non judice,

except so far as the parties consented to the

Court acting as arbitrators, and therefore

that an appeal did not lie to the High Court

from the decision of the Supreme Court.

Schumacher Mill Furnishing Works Pty. Ltd.

v. Smail, 21 C.L.R., 149; (1916) V.L.R.,

213; 22 A.L.R., 65. H.C., GriffUh, G.J.,

Barton, Isaacs and Rich, JJ.

Appeal—Judgment ordering new trial
—

'

Determination of questions of lavr—Res

judicata—Estoppel.]—In an action tried with

a jury in which the plaintiff alleged a breach

by the defendants of an oral contract by
which tliey agreed to raise for the plaintiff

the sum of £84,000 upon the security of the

plaintiff's land, of which £72,000 or there-

abouts was to be secured upon first mortgage

of the land at 4 per cent, and £12,000 upon

second mortgage of the land at 5 per cent.,

the jury, by direction of the Judge, found a

verdict for the defendants and judgment was

entered for them. The Full Court dismissed

an appeal by the plaintiff, and the High Court

on appeal from the Full Court ordered a new
trial on the grounds ( 1 ) that upon the evidence

reasonable men might have come to the

conclusion that the defendants for valuable

consideration had undertaken to find some
person or persons able and willing to lend to

the plaintiff £72,000 at 4 per cent, on first

mortgage, and £12,000 at 6 per cent, on second

mortgage, of the plaintiff's land, other terms

being retisonable ; (2) that such an agreement

was an enforceable contract ; (3) that under

such H, contract the defendants were not

entitled to lend their own money, and (4)

that such a contract was not a contract con-

cerning an interest in land and was therefore

not within the Statute of Frauds, sec. 4

( Instruments Act 1890, sec. 208). On the

new trial, when evidence was given which

had not been given on the first trial, the jury

found a verdict for the plaintiff, but on appeal

the Full Court directed judgment to be

entered for the defendants. On appeal by

the plaintiff to the High Court, Held, by

Oriffith, C.J., and Barton, Higgins and

Powers, JJ. ( Isaacs, J., dissenting), that

as to the question whether the agreement

was an enforceable contract the prior decision

of the High Court ordering a new trial did not

operate as an estoppel to prevent the defend-^

ants from again contesting that question.

Gray v. Dalgety dk Co. Ltd., 21 C.L.R., 509

;

(1916) V.L.R., 444; 22 A.L.R., 228. H.C.

[In this case an appeal to the Privy Council

is pending].

(6) Appealable Amount ; Status.

Practice—High Court—Appeal from Su-

preme Court—Appealable amount—Action

for non-acceptance of goods—Measure of

damages—Judiciary Act 1903-1912 (No. 6

of 1903—No. 31 of 1912), sec. 35 (1) (a) (2).]—

The plaintiff brought an action against the

defendant for refusal to accept certain goods

sold by the plaintiff to the defendant at

£2 16b. 6d. per ton. The quantity which

the defendants were alleged to have refused

to accept was about 150 tons, and the plaintiff

admitted that it might have been worth in

the market about £2 16s. per ton. Judgment
having been given for the defendant. Held,

that inasmuch as the measure of damages was
the difference between the contract price

and the price at which the goods could have
been sold h^ the plaintiff, the plaintiff would
not have been entitled to recover more than
sixpence per ton, and, therefore, that an

appeal did not lie to the High Court without
special leave. Bear v. Lockyer, 19 C.L.R,

288. H.C, Oriffith, C.J., Barton, Isaacs

and Oavan Duffy, JJ. (1915).
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Divorce—Order for costs against co-respond-

ent—Appeal by co-respondent— Judgment

affecting status—Judiciary Act 1903-1910

(No. 6 of 1903—No. 34 of 1910), sec. 35.]—

A decree nisi for dissolution of marriage

whereby the only order made against the

ep-reapondent is an order to pay costs is not,

so far as the co-respondent is concerned, a

judgment which affects the status of any

person within the meaning of sec. 35 of the

Judiciary Act, and therefore the co-respond-

ent is not entitled as of right to appeal to the

High Court. McConville v. Bayley, 17

C.L.R., 509 ; 20 A.L.R., 153. H.C., Griffith,

C.J.., Isaacs and Gavan Duffy JJ. (1914).

(c) Special Leave.

Practice—High Court—Leave to appeal

—

Interlocutory order—Grounds for refusal.]

—

The High Court will refuse leave to appeal

from an interlocutory order of the Supreme

Court, where, if the appeal were an appeal as

of right, it would be hopeless. Norton v.

Hoasre, 17C.L.R., 348. ^.C, Barton, A.C.J.,

Isaacs and Gavan Duffy, JJ. (1913).

Practice — High Court — Appeal from

Supreme Court of State—^Interlocutory judg-

ment—Refusal of leave to amend pleadings

—

Judiciary Act 1903-1912 (No. 6 of 1903—No.
31 of 1912), sec. 35.]—A refusal by a Judge

to grant leave to amend pleadings is an order

from which an appeal lies, by leave, to the

High Court, under sec. 35 of the Judiciary

Act. Norton v. Hoare, 17 C.L.R., 310;

(1913) V.L.R., 516; 19 A.L.B., 466. H.C.,

Barton, A.C.J., Isaacs, Gavan Duffy, Powers

and Rich, JJ. (1913).

Practice—High Court—Special leave to

appeal—Rescission—Question of fact—Estop-

pel—Evidence.]—The defendant agreed in

writing to pay to the plaintiffs the smn of

£70 19s. 8d. " out of moneys' due to" R.,

who was a contractor and was building a

house for the defendant. In an action in a

County Court on the agreement, judgment

was given for the plaintiffs on the ground

that the defendant was estopped by verbal

admissions made by him that he was indebted

to B., from denying that any money was due

by him to R. The Supreme Court reversed

the decision. On appeal by special leave

to the High Court, Held, that no question

of law was involved, and that the leave shoiild

be rescinded. Green v. Worley, 20 C.L.R.,

418. H.C., Griffith, C.J., Gavan Duffy and

Rich, JJ. (1915).

2. Practice.

(a) Notice of Appeal.

Practice—High Court—Appeal from Su-

preme Court, notice of—Service—Non-appear-

ance of respondent in Supreme Court—Rules

of the High Court 1911, Part I., Order LV., rr.

2, 6, Part II., Sec. HI., rr. 1, 4.]—A petition

by a husband for dissolution of his marriage

which was undefended, was dismissed. Held,

that an appeal by the husband to the High

Court could not be entertained in the absence

of service, personal or substituted, of the

notice of appeal upon the wife, and that the

appeal should be struck out. Machin v.

Machin, 21 C.L.R., 127
; (1916) V.L.R., 696.

H.C., Griffith, C.J., Barton, Isaacs, Gavan

Duffy and Rich, JJ.

(6) Security for Costs of Appeal ; Proceedings

in Forma Pauperis.

Appeal to High Court—Reducing or dis-

pensing with security—Res judicata.]—On an

application to reduce the amount of or to

dispense with the security for the costs of an

appeal to the High Court from the Supreme

Court, where a similar application has already

been refused, the matter is res judicata. Fisk

V. Anderson, 19 C.B.R., 518. H.C., Griffith,

C.J., Barton, Isaacs and Gavan Duffy, JJ.

(1915).

Appeal to High Court—Appeal in forma

pauperis—Appeal not instituted—Rules of the

High Court 1911, Part I., Order HI., r. 1.]—

The High Court has no jurisdiction to allow

an appeal to be prosecuted in forma pauperis

where the appeal has not been duly instituted.

Fisk V. Anderson, 19 C.L.R., 518. H.C.,

Griffith, C.J., Barton, Isaacs and Gavan

Duffy, JJ. (1915).

(c) Hearing in Camera.

Practice—Appeal from Supreme Court of

State—Hearing in camera—Judiciary Act

1903-1910 CNo. 6 of 1903—No. 34 of 1910),
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sec. 15.]—In the absence of statutory pro-

vision to the contrary, the jurisdiction of the

High Court must be exercised in open Court.

Dickason {otherwise Williams) v. Dickason,

17 C.L.R., 50 ; 19 A.L.R., 400. H.C., Barton,

A.C.J., Isaacs, Oavan Duffy, Powers

and Rich, JJ. (1913).

(d) Questions of Fact ; New Trial.

Practice—Appeal to High Court—Decision

on question of fact^-Beversing finding of fact

—Weight of evidence—Action for possession

of land—Adverse possession.]—Where a Judge

in deciding between witnesses has given

credence to verbal testimony, which turns

out, on more careful analysis, to be substan-

tially inconsistent with itself, or with indis-

putable fact, a Court of Appeal will reverse

his findings on such verbal testimony.

Accordingly, where in an action to recover

possession of land, the defence being posses-

sion for over fifteen years, the whole case

turned on the particular time at which a

certain fence was erected on the land, and the

Supreme Court found that it was not erected

before a certain date. Held, by Griffith,

G.J. and Isaacs, J., Barton, J., dissenting,

that the indisputable evidence established

that the fence was erected before that date,

and that the decision of the Supreme Court

should be reversed. Craine v. Australian

Deposit and Mortgage Bank Ltd., 15 C.L.R.,

389. H.C., (1912).

Action heard before Judge—No evidence

c^Ied for defendant—Grounds for disturbing.]

—•'An appeal by the plaintiffs to the High

CoTirt from a decision of a Judge of the

Supreme Court giving judgment for the

defendant in an action to recover commis-

sion at the rate of 15 per cent, on «, sale of

land, where all the evidence was oral and no

evidence was called for the defendant, was

dismissed, the Court holding that there was

evidence upon which the Judge might have

found as he did. Coles v. Adeney, 17

C.L.R., 562 ; 20 A.L.R., 272. H.C., Gh-iffith

C.J., Isaacs, Gavan Duffy and Pgvoers, JJ.
(1914).

Practice—Appeal—Trial before jury—Set-

ting aside verdict.]—Where there has been a

trial before a jury, a Court of appeal ought

not to disturb their verdict on the ground that

it is against the weight of evidence, unless

there is such a, preponderance of evidence

as to make the verdict unreasonable, in the

sense that the jury have not really performed

the judicial duty. Middleton v. Melbourne

Tram/way and Omnibus Co. Ltd., 16 O.L.R.,

572; 19 A.L.R., 523. H.C., Barton, A.OJ.,

Isaacs and Rich, JJ. (1913).

Order XXXIX.—New trial—Misdireetion—

Substantial wrong , or miscarriage—County

Court Rules 1891, r. 192.]

—

See Practiob and

Pleading. Prentice v. Victorian Railways

Corrmiissioners, 18 C.L.R., 526 ; (1914)

V.L.R., 580 ; 20 A.L.R., 360.

New trial—Action tried by jury—Negligence

—Railway train—^Invitation to alight—^Ver-

dict supported by evidence.]—See Negligence.

Prentice v. Victorian Railways Commis-

sioners, 18 C.L.R., 526; (1914) V.L.R., 580;

20 A.L.R., 360.

(e) Judgment of High Court, Effect of

;

Staying Proceedings.

Practice—Judgment of Supreme Court

—

Varied on appeal by the High Court—Judgment

debt—Interest thereon—Date from which

payable—Judiciary Act 1903-1910, sec. 37

—

Supreme Court Act 1915 (No. 2733), sec. 181.]

—A judgment of the Supreme Court was, on

appeal, varied by a judgment of the High

Court, which ordered and adjudged that

the plaintiff recover a certain sum against

the- defendant. Held, that interest on the

judgment debt, under the Supreme Court

Act 1915, sec. 181, was to be calculated from

the date of the Supreme Court judgment.

Keogh v. Dalgety, (1917) V.L.R., 309; 23

A.L.R., 127. Hodges, J. (1917).

Practice—High Court—Stay of proceedings

pending appeal to Privy Council—Special

terms.]—In an action against the Common-
wealth for infringement of a patent, the High
Court had, on the application of the plaintiffs,

made an order for inspection against the

Commonwealth. A motion for a stay of

proceedings under the order, pending an
application to the Privy Council for Special

leave to appeal, was made by the Comrtibn-

wealth, and the circumstances were such that
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Tinleas a stay was granted the appeal would

be rendered nugatory, and that if it was

dimply granted the whole benefit of the action

might be lost to the plaintiffs. Held, that

proceedings should be stayed until the hearing

of the applicaoion to the Privy Council,

on the Commonwealth undertaking to exped-

ite the application, and to pay such damages,

whether legally claimable or not, as the High

Court or a Justice thereof might think just

and fair as compensation to the plaintiiJs for

any damage they might sustain by reason of

the stay. Marconi's Wireless Telegraph Co.

Ltd. V. The Commonwealth, 16 C.L.R., 384.

H.C., Barton, A.C.J., Isaacs and Rich,

JJ. (1913).

(/)' Costs.

As to Security fdr Costs of Appeal, See

above, I. o. 2 (6).

Costs—^Trustee—Personal liability—Appeal

to High Couit.]—The administrators of the

estate of u, deceased wife resisted an action

in the Supreme Court by the husband, by

which he claimed that property in her name

was his, and, being defeated, they appealed

to the High Court, which upheld the decision

of the Supreme Court. Held, that the

administrators should personally pay the

<30sts of the appeal, as it was not in the

circumstances reasonable. Perpetual Execu-

tors and Trustees Association of Australia

Ltd. V. Wright, 23 C.L.R., 185; (1917)

V.L.R., 372; 23 A.L.R., 177. H.C., Barton,

A.G.J., Isaacs, Gavan Duffy and Rich, JJ.

II.—To THE Supreme Court of the State.

JV. JURISDICTION ; POWERS ; NATURE .4ND

EFFECT OF ORDERS.

/See also, post, B. 1. Notices ; Time

;

Settling Appeal Book.

Insolvency — Appeal — Variation —
Supreme Court, powers of—^Insolvency Act

1915 (No. 2671), sees. 31, ^230, 275.]—On a

proceeding under sec. 230 of the Insolvency

Act 1915, the Judge of the Court of Insol-

vency, after hearing evidence, made an order

stating that the Court was of opinion and

adjudged that the insolvent had been guilty

of two misdemeanours under sec. 275 (1)

of the Act " each namely—That the insolvent

incurring a debt or liability to the C. Bank

has obtained credit from the said C. Bank by

means of fraud," and ordering that the

insolvent's certificate should be refused,

and that he should be imprisoned for one

year. Held, that the Full Court of the

Supreme Court had jurisdiction under sec. 31

of the Act to vary the order by setting out

therein specific instances in which, according

to the evidence the insolvent, incurring a,

debt or liability to the C. Bank, had obtained

credit from the C. Bank by means of fraud ;

but that in setting out the specific instances

the Full Court should not group together

several items of advance by the C. Bank

to the insolvent and treat them as the incur-

ring of one debt or liability. Smith v.

Graham, 21 C.L.R., 503; 22 A.L.R., 504.

H.C., Barton, Isaacs, Gavan Duffy and

Rich, JJ. (1916).

County Court Act 1890 (No. 1078), sees.

96, 133—County Court Rules 1891, rr. 188,

210, 424—Practice—County Court—New trial

—Summons returnable at wrong date and

hour—Enlarging time—Discretion ol primary

Judge — Appeal — Jurisdiction.] — Plaintiff

brought an action in the County Court at S.

against V. for damages, and the jury gave a

verdict and judgment was entered for the

defendant. The plaintiff took out a summons

for a new trial, returnable at S. on a day on •

which the Court would not sit, and at the

hour of 10 a.m. instead of 9.30 a.m. as pro-

vided by r. 210 of the County Court Act.

After the expiration of the time provided by

r. 1 88 of the County Court Rules, the plaintiff

applied to have the summons heard in Mel-

bourne, to have the summons amended so as

to provide for a proper return day and hour,

or to have the time extended for giving notice

of the application for a new trial. The.

County Court Judge refused these applica-

tions. The plaintiff appealed. Held, that

the Supreme Court had jurisdiction to review

the exercise by the County Court Judge of

the discretion given him by r. 424 of the

County Court Rules to enlarge the time for

serving notice of an * application for a new

trial. Rodney Shire v. Vibert, (1915) V.L.R.,
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1 ; 36 A.L.T., 82 ; 20 A.L.R., 443. F,C.,

a' Beckett, A.C.J., Hood and Cuasen, JJ.

Money Lenders Act 1915 (No. 3701), sec. 5

—Re-opening transaction—Fair rate of in-

terest—Quarterly rests—Circumstances to be

considered—Discretion of Full Court.]—On

appeal in an action for relief under the Money

Lenders Act 1915 the Court may exercise

its own discrecion as to the rate of interest

and the method of adjusting the rights of the

parties. Bailey v. N.S.W. Mont de Piete

Depdnit, dec, Co., (1918) V.L.R., 16; 39

A.L.T., 104 ; 23 A.L.R., 411. F.C.

New trial—County Court—^Practice—Two

previous but abortive trials.]—The plaintiff

sued the defendant in the County Court to

recover damages caused by the defendant's

negligence in the management of his horse

and buggy. Judgment was entered for the

defendant with costs, but upon applieatiin

in the County Court a new trial was ordered.

Upon the second trial judgment was again

entered for the defendant, with costs, and an

application for a new trial was refused by the

County Court. Upon appeal from the order

refusing a new trial. Held (by Madden,

C.J. and Hood, J.), that the Court was not

precluded from granting a new trial by reason

of the fact that there had been two previous

trials, in each of which the defendant had

succeeded, and that as on the merits the

plaintiff was entitled to a new trial, the

appeal should be allowed, and a, new trial

ordered. Tucker v. Herenesst/, (1918) V.L.R.,

56; 39 A.L.T., 159 ; 23 A.L.R., 436. F.C.

Justices Act 1890 (No. 1105), sec. 139—

Gfenetal Sessions—Case stated for Supreme

Court—Remission for re-hearing by General

Sessions—Jurisdiction.]—^The Supreme Court

upon consideration of facts stated under

sec. 139 of tlje Justices Act 1890 has no power

to remit a case for re-hearing before the Court

of General Sessions. Dobson v. Sinclair,

8 V.L.R. (L.), 69 ; 3 A.L.T., 106, approved ;

Russell V. Leigh, Shire of, 5 V.L.R. (L.), 199 ;

1 A.L.T., 18, on this point disapproved.

Goughlin v. Thompson, (1913) V.L.R., 304
;

36 A.L.T., 1 ; 19 A.L.R., 268. Hodges,

Hood and Cussen, JJ.

Appeal from County Court—Appeal from

order refusing new trial—Re-hearing before

Judge of Supreme Court—County Court Act

1890 (No. 1078), sec. lSS.]—Semi>le, that on an

appeal from a refusal by a County Court

Judge to grant a. new trial of a cause heard

before a jury, the Supreme Court may, under

sec. 133, direct the cause to be re-heard before

a Judge of the Supreme Court. Middleton

v. Melbourne Tramway and Omnibus Co.

Ltd., 16 C.L.R., 572 ; 19 A.L.R., 523. H.C.,

Barton, A.C.J., Isaacs and Rich, JJ. (1913).

County Court Act 1890 (No. 1078), sees.

104, 133—Appeal from County Court—Judg-

ment varied—Entry of judgment in register

—

Certificate to the Supreme Court—Registrar,

duty of.]—B. brought an action in the County

Court against W., and judgment was given

for W. with costs. B. appealed to the Pull

Court, which allowed the appeal, and ordered

that the judgment of the County Court be

" set aside and in lieu thereof judgment is,

hereby entered for the plaintiff against the

defendant for £43 6s. 8d. with costs to be

taxed." The costs were taxed by the

Registrar and allowed at £14 17s. 6d., and I

the Registrar entered judgment for the

plaintiff for these two amounts in the register

and granted and delivered a certificate to

the Supreme Court to that effect mider sec.

104 of the County, Court Act 1890. A
County Court Judge on the application of

the defendant made an order setting aside

the entry of judgment and the certificate.

Held, on appeal, that the Registrar was

justified in making such entry and granting

the certificate by .virtue of the order of the

Full Court under sec. 133 of the Act. Booth

v. Wallace, (1915) V.L.R., 466 ; 37 A.L.T.,

26; 21 A.L.R., 344. F.C, a' Beckett, Hood

and Cussen, JJ.

B. PRACTICE.

1. Notices ; Time ; Settling Appeal Book.

County Court Act 1915 (No. 2636), sees.

133, 148—Appeal from County Court—Notice

of appeal—Service after four o'clock in the

afternoon of the seventh day after determina-

tion appealed from—Order LXIV., r. 11 (Rules

of 1906)—Order LXX.]—Service of a notice
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of appeal from the County Court eiffected

.after four o'clock in the afternoon of the

seventh day after the determination appealed

from is bad. Gregory v. Gryan, (1917)

V.L.R., 63 ; 38 A.L.T., 102. F.C.

Connty Couit Act 1915 (No. 2636); sees.

133—Appeal from County Court—Deposit of

money by appellant—Notice to respondent

whether a condition precedent—County Court

Rules 1891, r. 385.]—R. 385 of the County

Oowrt Rules 1891 is directory only, and

compliance with that rule is not a condition

precedent to the right of appeal of a party

who instead of giving security deposits with

the Registrar the amount of the judgment,

with ten pounds in addition thereto. Gregory

V. Cryan, (1917) V.L.R., 63 ; 38 A.L.T., 102.

F.C.

County Court—^Practice—Notice of appeal-

Striking out—Jurisdiction of Supreme Court.]

—Where a notice of appeal from the County

Court has been served upon the respondent,

and the amount of the judgment and security

deposited with the Registrar, but the appel-

lant has not taken the necessary steps to

have the appeal set down for hearing within

the prescribed time, the Supreme Court has

no jurisdiction either to set down the appeal

for hearing or to strike it out or to order that

the respondent's costs be paid out of the

money paid into Court. Todd v. Dixon,

21 V.L.R., 659 ; 2 A.L.R., 19, disapproved.

Cox v. Yarrawonga Shire, (1914) V.L.R.,

680 ; 36 A.L.T., 81 ; 20 A.L.R., 467. F.C,

a' Beckett, A.G.J. , Hood and Gussen, JJ.

Workers' Compensation Act 1915 (No.

2750)—Special case treated as appeal^—Waiver

of statutory provisions for benefit of party

—

Time for appeal expired—^Jurisdiction—County

Court Act 1915 (No. 2636), sec. 135.]—Al-

though there is no jurisdiction under the

Workers^ Compensation Act to state a case

for the opinion of the Supreme Court, the

Full Court, upon a case so stated coming

before it after the time for appealing had

expired, consented in the special circum-

stances to treat the matter as an appeal, each

party wishing the question raised to be

decided and expressly waiving all objections.

Arnold v. Thompson, (1917) V.L.R., 658;

39 A.L.T., 75; 23 A.L.R., 336. F.C,

Hodges, Hood and Cussek, JJ. (1917).

Stamps Act 1890 (No. 1140), sec. 71—
Dutiable instrument—-Assessment by Collector

of Imposts—Time within which appeal to be

instituted—Stating case on direction of

Attorney-General after expiration of that time

—Waiver.]—The Collector of Imposts has no

authority to state a case under the provisions

of sec. 71 of the Stamps Act 1890, and the

Court has no jurisdiction to hear the appeal,

unless before the expiration of the time

prescribed by ' that section the appellant

request the Collector to state a. case for the

decision of the Court, and non-compliance

with that condition cannot be waived. In

re Stamps Acts; Ex parte Carpenter, (1914)

V.L.R., 53 ; 35 A.L.T., 105 ; 19 A.L.R., 589.

F.C, Madden, C.J., a' Beckett and Gussen,

JJ.

County Court—Appeal—Settling case where

parties cannot agree—No summons necessary

—Practice.]— Nott v. Murphy Bros., 21

A.L.R. (CN.), 17. Judge Eagleson (County

Court) (1915).

2. Questions of Pact ; Materials for Con-

sideration by Court.

Appeal—^Facts not in dispute before primary

Judge—Inferences from the facts^—Power of

appellate Court to draw.]—Where the facts

are not in dispute before the primary Judge

the Full Court on appeal may draw from the

facts inferences different from those drawn by

the primary Judge. Eddy v. Eddy, (1917)

V.L.R., 456 ; 39 A.L.T., 48 ; 23 A.L.R., 269.

F.C, Madden, C.J., Hodges and Hood, JJ.

Appeal—Findings of fact.]—Observations

by Cussen„ J., upon the attitude of Courts of

appeal in regard to findings of^fact. Mac-

Bean v. Trustees, Executors and Agency Go.

Ltd., (1916) V.L.R., 425 ; 38 A.L.T., 27 ; 22

A.L.R., 191.

Justices Act 1890 (No. 1105), sec. 139—
Appeal to General Sessions—Case stated for

Supreme Court—Facts to be stated—Rejection

of evidence.]—The facts which the Court of

General Sessions should state under sec. 139

of the Justices Act 1890 are facts which may
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enable the Supreme Court to come to a

determination in respect of the proper result

of the appeal from the Court of Petty Sessions.

The fact that at the hearing of the appeal,

evidence of similar acts of the accused was

tendered and rejected is not a fact which

would assist the Supreme Court to come to

such a determination, and accordingly should

not be stated. CoiighUn v. Thompson, (1913)

V.L.R., 304; 35 A.L.T., 1; 19 A.L.R., 268.

F.C., Hodges, Hood and Cussen, JJ.

3. Costs.

Costs—New trial rendered necessary by way

in which party conducted his case—Costs of

first trial.]—Where at the trial of an action

to recover damages for negUgenoe, the

defendant induced the Judge to take a view

which left the questions of negligence and

damages undetermined, the Full Coiut, in

ordering a new trial, directed the defendant

to pay the costs of the first trial. Oswald v.

. Australian Steamships Ltd., (1914) V.L.R.,

329; 35 A.L.T., 178 ; 20 A.L.R., 188. F.C.,

a' Beckett, Hood and Cuasen, JJ. (1914).

C. APPEAL IN CRIMINAL CASES ; CrOWN CASES

RESERVED.

1. Bail.

Crimes Act 1915 (No. 2637), sees. 605, 608—
Criminal appeal— Bail— When granted

—

Special circumstances.]—Where an accused

person, having been convicted of an offence,

appeals against such conviction and applies

to be released on bail pending the hearing of

the appeal, bail will be granted only upon

proof of special circumstances. The circum-

stances that the appellant, who was a first

ofiender, was convicted so late in May that

he was unable to present his appeal in time

for the June Sittings of the Full Court, and

that there were no further Sittings of that

Court until the following August, were held

to justify the granting of bail. Rex v.

Pottage, (1917) V.L.R.. 317; 38 A.L.T., 188 ;

23 A.L.R., 162. Hood, J. (1917).

Appeal against conviction—Bail pending

appeal, application for—Evidence substantiat-

ing grounds oJ appeal.]—^Upon an application

for bail by an appellant against a conviction.

an affidavit should be filed substantiating

the grounds set out in the notice of appeal.

Bex V. McMenamin, (1917) V.L.R., 552;

23 A.L.R., 298. Hood,,J.

Criminal law—Conviction— Appeal— Bail

pending appeal— Special circumstances,]

—

Upon an application for bail by an appellant

against a, conviction and sentence of six

months imprisonment, the fact that one

month will elapse before the appeal can be

heard majf be a special circumstance justifying

admission to bail. The Court will also have

regard to the prima fa^ie merits of the appeal.

Rex V. McMenamin, (1917) V.L.R., 552; 23

A.L.R., 298. Hood, J.

2. Evidence and Materials for Consideration

by Court; Right of Audience.

Application for leave—^Right of audience—

Whether Crown entitled to be heard.]—Where

leave to appeal is sought on the ground that

fresh evidence is available the Crown will be

heard ; sec. 603 of the Act being treated as

applying. Rex v. Ennor, (1916) V.L.R.,

376 ; 37 A.L.T., 202 ; 22 A.L.R., 120. F.C.,

Madden, C.J., Hood and Cussen, JJ.

Crimes Act 1915 (No. 2637), sec. 599—

Criminal appeal—Practice—Opinion of Judge

upon the case—Disclosure to parties—^Pro-

ceedings at trial, evidence of—Statement of

Judge—Weight to be attached to.]—Except in

so far as it relates to matters which cannot

affect the mind of the Court, the report of the

Judge giving his opinion upon the case

furnished in pursuance of sec. 599 of the

Crimes Act 1915 will be disclosed to the

parties to the appeal. Unless it is quite clear

that a mistake has been made the Court on

the hearing of a criminal appeal will accept

the statements in the report of the Judge

giving his opinion upon the case. Rex v.

Storer, (1916) V.L.R., 285; 37 A.L.T., 177;

22 A.L.R., 137. F.C., Madden. C.J., Hood

and Cussen, JJ. (1916).

Criminal law—Appeal—Material before the

Court—Conflict between report of Judge and

shorthand note of summing-up to jury.]

—

Semhle, if a shorthand note of the trial Ju4ge'8

summing-up is at variance with the Judge's

report of what he told the jury, the Court will
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accept the report. B. v. Johansen, (1917)

V.L.R., 584 ; 39 A.L.T., 71. F.C., Madden,
C.J., Hood and Cuasen, JJ.

Crimes Act 191S (No. 2637), sees. 593, 594—
Criminal appeal—^Practice—Evidence for de-

fence becoming available since trial—^Pro-

posed witnesses examined before Full Court.]

—

Where an application by a prisoner for leave

to appeal against his conviction was based

oix the ground that the evidence of certain

witnesses whom he was unable to call at the

trial had since become available, the Full

Court heard the evidence of such witnesses

in order to discover its true character. R. v.

Ennor, (1916) V.L.R., 376 ; 37 A.L.T., 202 ;

22 A.1,.R., 120.

3. Miscarriage of Justice ; Review of Sentence.

Crimes Act 1915 (No. 2637), sees. 477, 478,

593, 594—Crown case reserved—Jurisdiction

—No substantial miscarriage of justice.]

—

Semble, that upon a Crown case reserved the

Full Court may take into consideration the

question whether or not any substantial

miscarriage of justice has actually occurred.

R. V. Gonley, (1916) V.L.R., 639 ; 38 A.L.T.,

73; 22 A.L.R., 370. F.C. (1916).

Crimes Act 1915 (No. 2637), sec. 594—
Criminal law—Appeal against sentence

—

Grounds upon which sentence reviewed.]

—

The prisoner had been found guilty of ware-

house breaking, and upon the hearing it had

appeared that he had stolen the implements

wherewith to break into a, warehouse and to

blow open a safe therein from which he stole

a quantity of jewellery, and that in the

process he had exhibited a knowledge and

skill which were abnormal. He was sen-

tenced to ten years' imprisonment, concurrent

with a term of two years which he was then

serving. He appealed against this sentence.

Held (per Hodge/:, Hood and C'icssen, JJ.),

that no grounds were shown for interference

with the sentence. Per Hood, J.—The

appellate Court in such a case is in the same

position as upon appeal from a judgment of a

primary Judge exercising discretion. R. v.

Johansen, (1917) V.L.R., 677; 39 A.L.T.,

100 ; 23 A.L.R., 377. F.C.

III.—To Genebal Sessions.

Justices Act 1890 (No. 1105), sec. 139—
General Sessions—Application for case to be

stated—Jurisdiction to refuse—Mandamus.]

—

The provision in sec. 139 of the Justices Act

1890 that " in any case of appeal the Court

of General Sessions before whom the same is

heard and determined shall if so required by

any party to such appeal state the facts

specially for the determination of the Supreme

Court therein " is mandatory. Semhle, where

a purely frivolous and vexatious application

made to the Court of General Sessions to state

a case under that section is refused, the

Supreme Court, -in the exercise of its discre-

tion, should decline to issue a, mandamus to

compel the Court of General Sessions to state

such case. The King v. Box ; Ex parte

Rees, (1913) V.L.R., 103; 34 A.L.T. 16l»;

19 A.L.R., 42. Hodges, J

General Sessions— Appeal— Proceedings

under Health Act—Penalty imposed less than

Five pounds—Justices Act 1890 (No. 1105),

sec. 127—Health Act 1890 (No. 1098), sec.

323.]

—

See General Sessions. Rider v.

Woodmason, (1913) V.L.R., 294; 35 A.L.T.,

12 ; 19 A.L.R., 245.

Marriage Act 1915 (No. 2691), sec. 93—
Marriage Act 1890 (No. 1166), sec. 52—Order
for maintenance of illegitimate child—Con-

firmation on appeal to General Sessions

—

Second appeal to General Sessions—Jurisdic-

tion—Res judicata.]

—

See General Sessions.

Londrigan v. Baird, (1918) V.L.R., 40; 39

A.L.T. , 84.

Justices Act 1890 (No. 1105). sec. 128 (7)—

Order of Court of Petty Sessions—Confirma-

tion by Court of General Sessions—Nature of

order when confirmed.]

—

See General Ses-

sions. R. v. Wasley ; Ex parte Franhel,

(1914) V.L.R., 635; 36 A.L.T., 72; 20

A.L.R., 326.

IV.—To Public Service Commissioner

(COMMONWEALTH )

.

Public Service (Commonwealth)—Vacant

office—Appointment — Promotion — Recom-

mendation by Public Service Commissioner

—

Right of appeal—Officer " affected "—Com-
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monwealth Public Service Act 1902-1911 (No.

5 o£ 1903—No. 28 oJ 1911), sees. 42, 44, 50.]—

See Public Service. The King v. PubU'c

Service Commissioner for the Gommonweallh ;

Ex parte Killeen, 18 C.L.R., 586 ; 20 A.L.R.,

453.

V.—CouET OP Industrial Appeals.

Court of Industrial Appeals—Special board

for group of trades—Appeal against deter-

mination of special board—Employers in one

trade of such group, whether they may appeal

—

Factories and Shops Act 191S (No. 2386), sees.

133, 176.]—See Factories and Shops Acts.

Re Fuel and Fodder Board, 36 A.L.T., 16 ;

19 A.L.R., 358.

Court of Industrial Appeals—Appeal against

part of a determination.]—See Factories and

Shops Acts, fie Confectioners^ Boa/rd, 36

A.L.T., 23.

Factories and Shops Act 1912 (No. 2386),

sec. 176 (9)—^Determination of Court of Indus-

trial Appeals—" Prima facie case for review "

—Evidence necessary to support—Alteration

in industrial conditions—Award of Common-
wealth Court of Conciliation and Arbitration.]

—^iSee Factories and Shops Acts. In re

Builders' Labourers' Board, (1914) V.L.R.,

354 ; 35 A.L.T., 190 ; 20 A.L.R., 214.

Court of Industrial Appeals—Remission of

matter to Special Board for review—Jurisdic-

tion—Grounds of remission—Cost of living

—

Factories and Shops Act 1915 (No 2650), sees.

176 (9), 179, 180.]—See Factories and
Shops Acts. Re Operative Mason's Society

of Victoria, (1917) V.L.R., 411 ; 39 A.L.T.,

16.

Special Board—Determination—Matters to

be considered in determining rates of wages

—

Experience of adult workers.]—See Factories

and Shops Acts. Re Confectioners' Board,

36 A.L.T., 23.

Court of Industrial Appeals—Amendment
of determination of Special Board—Date from
which amendment may be made operative.]—
See Factories and Shops Acts. Re Con-

fectioners' Board, 36 A.L.T., 23.

ARBITRATION

See also, Conciliation and Arbitration.

Compensation for land compulsorily taken

—

Land taken from owner for railways purposes

—^Land retained by owner depreciated in value

by railway traffic—Depreciation not due to

anything done on land taken—Lands Compen-

sation Act 1915 (No. 2678), sec. 35.]—The

Victorian Railways Commissioners, under

their statutory powers, took a public road

adjoining land belonging to L., also a piece of

land belonging to L., and also land belonging

to other owners, for the purpose of building

a railway along such road past the land

retained by L. on to the land taken from L.

and that taken from the other owners, where

the Commissioners proposed to establish a

depot for goods. The land taken from L.

was separated by a street from that retained

by him. In an arbitration between the

Commissioners and L., the arbitrator found

that in order to use the land taken from L. as

part of the depot for goods, the Commis-

sioners would have to run trains past the land

'

retained by L., which, owing to smoke smuts

and vibration, would be thcfreby depreciated

in value, but that this depreciation in value

would not arise from any act which the

Commissioners were likely to do or omit on the

land taken from L. Held, that L. was not

entitled to compensation for such deprecia-

tion. Re Laycock and the Victorian Railways

Commissioners, (1917) V.L.R., 556; 39

A.L.T., 65 ; 23 A.L.R., 329. F.C., Madden,,

C.J., Hodges and Hood, JJ.

Arbitration— Compensation— Compulsory

purchase—Principles of valuation—Tramway

Board Act 1915 (No. 2818), sees. 34, 46, 48.]—

The arbitrator appointed to determine the

compensation to be paid under sec. 34 (1) (v.)

of the Tranmay Board Act 1915 (No. 2818)

by the Tramway Board to the Melbourne

Tramway and Omnibus Co. Ltd., for the

things vested in the Board by the Act, fixed

the value of certain of the things by consider-

ing them as things in situ capable of earning

a profit, and by reference to structural cost,

less a deduction for depreciation. In so

fixing the values the arbitrator did not regard
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the possibility or probability of the cable

tramway system being converted into an

electrical tramway system, or consider any
evidence on that subject. Held (per Hodges

and Hood, JJ., Madden, C.J., dissenting) :

—

(1) That the compensation should not have

been fixed by reference to structural value ; and

(2) that the possibility or probability of a con-

version of the tramway system should have

been considered. Per Hodges, J.—The fact

that there was no satisfactory market for the

things in respect of which compensation

under the Act was to be determined did not

affect the money equivalent to be paid for

the compulsory taking of those things. The

true test was, what could the company get

for the things it was compelled to sell, or of

what money value were they to the company

for any use that the company could put them

to ? Whether the things were obsolescent

was a matter to be considered in fixing the

compensation. Per Hood, J.—The word

" compensation " as used in the Act, has its

ordinary meaning. The real test was the

pecuniary loss sustained by the company

through being deprived of its property, and

neither the advantage gained by the Tram-

way Board nor the price to be paid for that

advantage, was to be considered in fixing the

compensation under the Act. In fixing the

compensation the market value of the things

acquired by the Tramway Board should have

been assessed, including therein any intrinsic

value arising from their nature or position,

making them adaptable generally to tramway

purposes. As the intention of the Act was

merely to recoup the company for the actual

monetary loss sustained by it owing to the

compulsory taking, the question of structural

value had no bearing on the matter. By sec.

48 of the Act the Legislature intended that

in the case of chattels, as well as of land, the

arbitrator was to be guided by the principles

of the Lands Compensation Act relating to

compensation, so far as they were applicable.

Re Melbourne Tramway and Omnibus Co.

Ltd. and the Tramway Board, (1917) V.L.R.,

I
472 : 23 A.L.R., 219. F.C. [In this case an

appeal to the Privy Council is pending].

Compensation for land compulsoTily taken

—

Withdrawal of notice to treat—Simultaneons

service of second notice to treat—Date to be

considered in valuing land—Lands Compensa-

tion Act 1915 (No. 2678), sees. 9, 35.]—The

Victorian Railways Commissioners served

the owner of certain land with notice to treat

on 12th May, 1913. On 26th June, 1914,

they served him simultaneously with a second

notice to treat and a notice withdrawing the

first notice to treat. Held, that the first

notice to treat having been abandoned,

compensation should be based on the value

of the land at the date of the service of the

second notice to treat. Re Laycoch and The

Victorian Railways Commissioners, (1917)

V.L.R., 556 ; 39 A.L.T., 65 ; 23 A.L.R., 329.'

F.C.y Madden, G.J., Hodges and Hood, JJ.

Tramway Board Act 1915 (No. 2818), sees.

34 (1) (I.), (II.), (IV.), 50 (2) (b)—Compulsory

purchase—Compensation—Date in relation to

which value to be ascertained.]—Under the

Tramway Board Act 1915 the date in relation

to which the value of the subject matter of

the compensation is to be ascertained is the

date when that subject matter was acquired

by the Tramway Board. Re Melbourne

Tramway and Omnibus Co. Ltd. and The

Melbourne Tramway Board, (1917) V.L.B.,

472; 23 A.L.R., 219. F.C. [In this case

an appeal to the Privy Council is pending].

Land—Compulsory purchase— Suitability

for tramway purposes—Measure of compensa-

tion—Notice to treat—Date with reference to

which compensation should be fised—^Prahran

and Malvern Tramways Trust Acts (Nos. 2130,

2166, 2294, 2396).]—Where land is taken

compulsorily for tramway purposes, the

tribunal assessing the compensation, in deter-

mining the value of the land from its suit-

ability by position for those purposes, should

have regard to any " enhanced value " arising

from the probability of a tramway coming

to the particular district, but not to the value

arising from the fact that a particular route

for the tramway has been fixed. In re Lucas

and the Chesterfield Gas and Water Board,

(1909) 1 K.B., 16, followed and applied.

Compensation for land compulsorily taken

by virtue of the Prahran and Malvern Tram-
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ways Trust Acts should be assessed on the

basis of the value at the time the notice to

treat is given by the owner. In re Prahran

and Malvern Tramways Trust and Ward,

(1915) V.L.R., 656; 37 A.L.T., 45; 21

A.L.R., 378. Hodges, J.

Land — Compulsorily purchase—Measure

of compensation—Contract by owner for

building on land—Non-performance of con-

tract—Compromise with builder—Prahran and

Malvern Tramways Trust Acts (Nos. 2130,

2166, 2294, 2396).]—The owner of land had

entered in+o a contract with a builder for the

erection of a building on the land. Later on

the Prahran and Malvern Tramways Trust

compulsorily acquired the land under its

statutory powers. Held, that the owner was

not entitled to compensation on the basis of a

compromise made by him with the builder

in respect of the non-performance of the

contract. In re Prahran and Malvern

Tramways Trust and Ward, (1915) V.L.R.,

656; 37A.L.T., 45; 21 A.L.R., 378. Hodges

J.

Contract—Sale of goods—Outbreak of war
—'Purchaser alien enemy resident in enemy

country—Delivery of goods extending over a

number of years—Contract partly executed by

delivery of goods before war—Provision for

adjustment of prices operative only after

commencement of war with reference to

circumstances then existing—Option as to

method of adjustment exercisable by purchaser

after commencement of war—^Provision for

arbitration—Provision that prices shall be

adjusted according to market rates—Disloca-

tion of market by war—Impossibility of per-

formance—Legality—Licence to make and

receive payment—Trading with the Enemy
Act 1914 (Nos. 9 and 17 of 1914), sees. 2, 3—
Enemy Contracts Annulment Act 1915 (No.

11 of 1915), sec. 3 (5)—Enemy Contracts

Cancellation Act 1915 (No. 2603), sec. 3 (15)—
Arbitration Act 1915 (No. 2614)—4 & 6 Geo.

v., c. 87, sec. 1 — Proclamation of 9th

September, 1914.]—See Contr.4ct or Agree-
ment. Hirsch v. Zinc Corporation Ltd.,

24 C.L.R., 34; (1917) V.L.R., 680; 23

A.L.R., 388.

ARREST; BAIL

War Precautions—Arrest of naturalized

person—Regulations—Validity—Authority of

Minister of Defence—War Precautions Act

1914-1915 (No. 10 of 1914—No. 2 of 1915),

sec. 4—War Precautions Regulations 1915

(Statutory Rules 1915, No. 130), reg. 55.]—

See War Precautions Act. Lloyd v.

Wallach, 20 C.L.R., 299 ; (1915) V.L.R., 549 ;

21 A.L.R., 353.

Habeas corpus — Return — Warrant —
Recitals—" Reason to believe "—Witness

—

Officer of State—Privilege—War Precautions

Act 1914-1915 (No. 10 of 1914—No. 2 of 1915),

sec. 4—War Precautions Regulations 1915

(Statutory Rules 1915, No. 130), reg. 55.]—See

Habeas Corpus. Lloyd v. Wallach, 20

C.L.R., 299 ; (1915) V.L.R., 549 ; 21 A.L.R.,

353.

Bail—Charge of murder—Conditional bail

—Special circumstances.]—Under the special

circumstances of the case a prisoner in cus-

tody on a charge of murder was admitted to

bail on condition that he reported himself

daily to a specified officer of police. Rex v.

Sefton, (1917) V.L.R., 259 ; 38 A.L.T., 169;

23 A.L.R., 159. Cussen, J.

Criminal law— Conviction— Appeal— Bail

pending appeal—Special circumstances—Ap-

plication for release on bail—Evidence sub-

stantiating grounds of appeal.]—Upon an

application for bail by an appellant against a

conviction and sentence of six months

imprisonment, the fact that one month will

elapse before the appeal can be heard may
be a special circumstance justifying admission

to bail. The Court will also have regard to

the prima facie merits of the appeal. Upon
such an application an affidavit should be

filed substantiating the grounds set out in

the notice of appeal. Rex v. McMenamin,
(1917) V.L.R., 552 ; 23 A.L.R., 298. Hood,

J.

Crimes Act 1915 (No. 2637), sees. 605, 608—
Criminal appeal—Bail— When granted—
Special circumstances.]—Where an accused

person convicted of an offence appeals against

such conviction and applies to be released on
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bail pending the hearing of the appeal, bail

will be granted only on proof of special cir-

cumstances. The circumstances that the

appellant, who was a, first offender, was

convicted so late in May that he was unable

to present his appeal in time for the June

sittings of the Full Court, and that there were

no fxirther sittings of that Court until the

following August, we.re held to justify the

granting of bail. Rex v. Pottage, (1917)

V.L.R., 317; 38 A.L.T., 188; 23 A.L.R.,

162. Hood, J.

ARTICLES OF ASSOCIATION

See COMPANY.

ARTICLED CLERK

See SOLICITOR.

ASSAULT

Militaiy discipline—Assault—Australian Im-

perial Force—Action by one member against

another—Jurisdiction of civil Courts—County

Court-+DeJence Act 1903-1915, sec. 55—

Army Act (44 & 45 Vict. c. 68), sec. 170.]—In

an action for assault brought in the County

Court by one member of the Australian

Imperial Force against another the defendant

pleaded in defence that the acts done by him

were done while the said Force was on active

service in the execution of his duty under a

certain military order issued by a superior

officer duly authorized in that behalf, and

he contended that no civil court had jurisdic-

tion over the matter in dispute, and that, in

particular, by virtue of the Arrm/ Act (44 &

45 Vict. c. 58), sec. 170, and the Defence Act

1903-1915, sec. 55, the County Court had no

sucb jurisdiction. From the facts as found

by the jury it appeared that the defendant

could not have been acting in the execution

of the military order relieH on by him or in

discharge of any military duty, but that his

acts were done purely for a purpose of his own.

Held, that the dispute was not outside the

jurisdiction of a civil Court, and that inasmuch

as the defendant had not acted " in pursuance

or execution or intended execution " of the

Army Act the jurisdiction to entertain the

action was not limited to the Supreme Court

but extended to the County Court. Per

Hodges, J.—Semble : If the defendant had

been doing an act he was authorized by

military authority to do, then, although he

used unnecessary violence, or even maliciously

carried out an order, the matter would have

been one for the military tribunals only.

Lindsay v. Mafferzoni and Lo-vell, (1917)

V.L.R., 734; 39 A.L.T., 88; 23 A.L.R.,

380. F.C., Hodges, Hood and Cussen, J.

Order L., r. 3 (Rules of 1906)—Action for

damages in respect of physical injuries for

assault—Medical examination of person of

plaintiff.]

—

See Evidence. Berne v. Waugh,

(1915) V.L.R., 21; 36A.L.T., 98; 20A.L.R.,

468.

ASSIGNMENT

Insolvency—^Deed of assignment "for benefit

of creditors—Assignment by creditor of debt-;-

Exercise of rights under deed—^Voting

—

Jurisdiction of Court of Insolvency—^Insol-

vency Act 1890 (No. 1102), sec. 5—^Insolvency

Act 1897 (No. 1513), sees. 5, 74, 83.]—See

Insolvency. Howden v. Cock, 20 C.L.R.,

201 ; (1915) V.L.R., 324 ; 21 A.L.R., 318.

Insolvency—Deed of assignment for benefit

of creditors—Assignment by creditor of debt

—

Exercise of rights under deed—Voting

—

Purchase of debt by debtor—Validity.]

—

See

Insolvency. Howden v. Cock, 20 C.L.R.,

201
; (1915) V.L.R., 324 ; 21 A.L.R., 318.

Insolvency Act 1890 (No. 1102), sec. 76—
Insolvency Act 1897 (No. 1513), sees. 79, 83—
Deed of assignment for benefit of creditors

—

Effect upon prior execution against debtor's

2
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property.]—/See Insolvency. Tinsley v.

Bemin ; Curran, claimant, (1916) V.L.R., 11 ;

37 A.L.T., 99 ; 21 A.L.R., 477.

Assignment—Chose in action—Judgment

debt, assignment of—" Express notice in

writing "—Deed oi assignment shown to

debtor—Execution issued by assignor—Su-

preme Court Act 1890 (No. 1142), sec. 63 (6).]

A recovered judgment in the Supreme Court

against B, and by deed assigned his right and

interest under the judgment to C. A subse-

quently saw B and told him of the assignment,

and produced the deed for B's inspection.

No other notice of the assignment was given

to B. A afterwards issued execution at the

request of C. Held, that express notice in

writing of the assignment had not been given

to B within the meaning of the Supreme Court

Act 1890, sec. 63 (6), and that the execution

was valid. Comp v. King, 14 V.L.R., 22,

distinguished. Brown v. Bamk of Austral-

asia, (1915) V.L.R., 453. Hood, J.

Book Debts Act 1896 (No. 1424), sees. 2, 3—
Instruments Act 1915 (No. 2672), sees. 180,

181—Book debt—Assignment—Contractor

—

Verbal arrangement—Order to pay—Deed

—

Registration.]—See Book Debts. Colonial

Mutual Fire Insurance Co. Ltd. v. Smail,

(1915) V.L.R., 702; 37 A.L.T., 156; 21

A.L.R., 503.

Book debts—Assignment—Portion of debt

to become due—Special leave to appeal to

ffigh Court—Book Debts Act 1898 (No. 1424),

sees. 2, 3.]—Special leave to appeal from the

Supreme Court refused. Peden v. Little, 20

C.L.R., 555. H.C. (1915).

Mortgage—Further advances—Guarantee to

bank to secure overdraft—Assignment by

mortgagor—^Payment under guarantee after

notice of assignment.]—See Mobtgagoe and

MOKTGAGEE. Wilson V. Holland, (1915)

V.L.R., 46 ; 36 A.L.T., 130 ; 21 A.L.R., 35.

Assignment of property to defeat creditors

—

Recovery back of property—No proof that

creditors were defeated.]—See Fraud and

MiSEEPEESBNTATiON. Perpetual Executors

and Trustees Association of Australia Ltd. v.

Wright, 23 C.L.R., 185 ; (1917) V.L.R., 372 ;

23 A.L.R., 177.

ATTACHMENT

I. Or Debts

II. Of the Person

oot.

36

36

I.

—

Of Debts.

Attachment of debts—Several garnishors

and one garnishee—^Priorities—Payment of

garnishee, effect of.]—^A bank which was

successively served with two orders nisi

attaching money in its hands due to the

judgment debtor, having been authorized

and instructed by him to pay the sums thus

attached, retained sufficient for that purpose,

and handed the balance over to him. Subse-

ijuently, and while those amounts were still

in its hands, the bank was served with a third

order nisi, and, instead of paying the moneys

into Court, it paid the first two garnishors in

accordance with the judgment debtor's in-

structions. The first two orders nisi were

never made absolute. Held, that the bank

was then under no liability to the third

garnishor, except in respect of any balance

remaining in its hands. Stonehouse v. Bond

;

Bank of Victoria (Garnishee), (1917) V.L.R.,

467 ; 39 A.L.T., 50 ; 23 A.L.R., 300. Hood,

J.

II.

—

Of the Person.

Order XLIV. (Rules of 1906)—Order IH.,

r. 4—Costs—Non-payment— Attachment—
Procedure—Affidavit not served with notice of

motion.]—Where a person fails to obey an

order for the payment of costs an order of

attachment may be made. Re Sandilcmds ;

Ex parte Brown, 4 V.L.R. (L.), 318, followed.

Failure to serve with the notice of motion a

copy of an affidavit of service where service

is otherwise proved is not a fatal defect.

Howell V. Bullen, (1917) V.L.R., 115; 38

A.L.T., 77 ; 23 A.L.R., 24. Hood, J. (1916).

Order XLI., r. 5 (Rules of 1915)—Order

XXXI., r. 13 (a)—Order on summons for

directions—Discovery—Endorsement of order

—Disobedience—Attachment.]—^A summons

for directions was taken out by the plaintiff

and an order made thereon for [ireter alia) dis-

covery. This order was duly served on the

defendant's solicitor, but no endorsement was
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made upon it prior to service. The defend-

ants failed to observe this order. Upon an
application under Order XXXI., r. 13 (a) to

compel obedience, Held, that as the pro-

ceedings were in their nature for attachment,

and not merely for the re-making of an order

already made, the original order should have

been endorsed with the warning in terms of

Order XLI., r. 5. Oinn v. Tilley, 39 A.L.T.,

43. Hood, J. (1917).

ATTESTATION

See EVIDENCE, EXECUTORS AND
ADMINISTRATORS.

ATTORNEY

See SOLICITOR.

ATTORNEY UNDER POWER

See EXECUTORS AND ADMINISTRA-
TORS ; STAMPS ACTS.

ATTORNMENT

See PRACTICE ANd' PLEADING;
ORDER III.

AUDIENCE

See also. Criminal Law.

Commonwealth Public Service—Board of

appeal—Right of appellant to be represented

by counsel—Commonwealth Public Service

Act 1902-1915 (No. 5 of 1902—No. 37 of 1915),

sees. 48, 50.]

—

See Public Sebvicb. Ex

parte Kay, 22 C.L.R., 183 ; 22 A.L.B., 382.

AUTREFOIS ACQUIT

See CRIMINAL LAW.

AUTREFOIS CONVICT

See CRIMINAL LAW.

BAIL

Bail—Charge of murder—Conditional bail

—Special circumstances.]—Under the special

circumstances of the case a prisoner in o;jstody

on a charge of murder was admitted to bail

on condition that he reported himself daily

to a specified ofiBcer of police. Rex v. Sefton,

(1917) V.L.R., 259; 38 A.L.T., 169; 23

A.L.R., 159. Cttsaen, J.

Criminal law— Conviction—Appeal— Bail

pending appeal—Special circumstances—Ap-

plication for release on bail—Evidence sub-

stantiating grounds of appeal.]—Upon an

application for bail by an appellant against a

conviction and sentence of six months

imprisonment, the fact that one month will

elapse before the appeal can be heard may be

a special circumstance justifying admission

to bail. The Court will also have regard to

the prima facie merits of the appeal. Upon
such an application' an affidavit should be

filed substantiating the grounds set out in

the notice of appeal. Rex v. McMenamin,

(1917) V.L.R., 552; 23 A.L.R., 298. Hood, J.

Crimes Act 1915 (No. 2637), sees. 605, 608—
Criminal appeal— Bail— Special circum-

stances.]—Where an accused person convicted

of an offence appeals against such conviction

and applies to be released on bail pending the

hearing of the appeal, bail will be granted only

on proof of special circumstances. The cir-

cumstances that the appellant, who was a

first offender, was convicted so late in May
that he was unable to present his appeal in

time for the June sittings of the Full Court,

^and that there were no further sittings of that

Court until the following August, were held

to justify the granting of bail. Rex v. Pot-

tage, (1917) V.L.R., 317; 38 A.L.T., 188;

23 A.L.R., 162. Hood, J.
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BAKERS AND MILLERS ACT

Bakers and MUlers' Act 1915 (No. 3617),

sec. 3—" Bread," meaning of.]—Per Madden,

G.J.—' Hot cross " buns are not bread

within the meaning of the Bakers and Millers''

Act 1915. Bishop V. Dance, (1916) V.L.R.,

.509 ; 38 A.L.T., 66 ; 22 A.L.R., 320.

BANKER AND CUSTOMER

Banker—^Business o£ banking—State Sav-

ings Bank—Collection and payment of dieques

—Bills of Exchange Act 1909 (No. 27 of 1909),

sees. 4, 88—Instruments Act 1890 (No. 1103),

sees. 3, 83.]—The essential characteristics of

the business of banking are the collection of

money by receiving deposits upon loan,

repayable when and as expressly or impliedly

agreed upon and the utilization of the money

so collected by lending it again in such sums

as are required. In order to bring a banker

within the provisions of the Bills of Exchange

Act 1909 and the Instruments Act 1890, it

is not necessary that he should, as part of his

business, collect cheques for his customers

and pay their cheques. Held, accoT.dingly,

that the Commissioners of the State Savings

Bank whose real and substantial business was

of that nature, are bankers within the mean-

ing of sec. 88 of the Bills of Exchange Act

1909 (No. 27 of 1909) and sec. 83 of the

Instruments Act 1890, notwithstanding that

under the Savings Banks Act 1901 repay-

ments of deposits were only permitted on

production of the depositor's pass-book with

his order for payment. Commissioners of

the State Savings Bank of Victoria v. Per-

mewan Wright & Go. Ltd., H.C., 19 C.L.R.,

457 ; 21 A.L.B., 20. Isaacs, Oavan Duffy,

Powers and Rich^ JJ. (Griffith, G.J. dissent-

ing) (1913).

Liability of banker for conversion—Receipt

of payment of cheque without negligence

—

BUls of Exchange Act 1909 (No. 27 of 1909),

sees. 87, 88—Instruments Act 1890 (No. 1103),

sees. 82, 83.]—Certain cheques were drawn

by the plaintiffs, who were shipping and

Customs agents, on their bank for the purpose

only of paying Customs duties upon goods

of their custom.ers. All the cheques were

crossed and marked '" not negotiable.'' Of

twenty-two of the cheques some were payable

to a. number or bearer, and marked " duty "

or " duties " and others were payable to

" duties " or bearer. The other thirty-six

cheques were payable in one or other of the

following mariners:—To " H.M. Customs"

or bearer ; to " duty " or bearer and specially

marked " for duty only "
; to a number or

bearer and specially marked " H.M. Customs

duty " ; to " H.M. Customs duty " or

bearer ; to " H.M. Customs " or bearer and

specially marked " H.M. Customs duty."

All of the cheques were fraudulently con-

verted by a clerk of the plaintiffs and paid by

him into his private current account in the

State Savings/Bank of Victoria, which, with-

out making any inquiry, collected payment

thereof for him and credited the proceeds to

his accotint. In an action by the plaintiffs

against the Commissioners of the bank for

conversion of the cheques. Held, by the

whole of the Court, that as to the thirty-six

cheques the defendants had not received

payment without negligence, and were there-

fore not entitled to the protection of sec. 83

of the Instruments Act 1890 or sec. 88 of the

Bills of Exchange Act 1909 ; but by Gaioan

Duffy, Powers and Rich, JJ. (Griffith, G.J,

and Isaacs, J. dissenting), that as to the

twenty-two cheques they had not been

negligent, and were therefore entitled to that

protection. By Griffith, G.J. and Powers,

J.—The word " negligence " in sec. 83 of tiie

Instruments Act 1890 and sec. 88 of the

Bills of Exchange Act 1909 means the

omission to take such reasonable care as a

banker, charged with the duty of collecting

a crossed cheque for a customer, ought to

take for the protection of the true owner,

having regard to the circumstances under

which it is presented for collection, such care

being not less than a man invited to purchase

or cash such a cheque for himself might reason-

ably be expected to take. The relevant cir-

cumstances include the general character of

the banking operations carried on by the

banker, the nature of the accoimt of his

customer and all such information as the

ba,nker possesses as to his customer's title
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to the cheque, whether that information is

derived from extrinsic sources or the cheque

itself. By Isaacs and Powers, JJ.—The
question of negligence under those sections

must be determined with regard to each

cheque, and the test of negligence is whether,

having regard to all the circumstances existing

at the particular time, the transaction of

paying in a particular cheque was so out of

the ordinary course that it ought to have

aroused doubts in the banker's mind and

caused him to make inquiry. By Qavan

Duffy and Rich, JJ.—Protection is afforded

by those sections to a banker who acts in good

faith, and only when his belief in the title of

his customer is such as might in the circum-

stances be held by a reasonably prudent and

careful man in determining whether he would

adopt that belief or not. Commissioners of

the State Savings Bank of Victoria v. Per-

mewan Wright cfc Co. Ltd., 19 C.L.R., 457
;

<1915) V.L.B., 81; 21 A.L.R., 20.

Mortgage—Further advances—Guarantee to

1)ank to secure overdraft—Assignment by

mortgagor—Payment under guarantee after

notice ofj assignment.]—See Mortgagor and

Mortgagee. Wilson v. Holland, (191.5)

V.L.R., 46; 36 A.L.T., 1.30; 21 A.L.R., 3i5.

BANKS AND CURRENCY ACT

See COMMONWEALTH BANK.

BARRISTER-AT-LAW

.See PUBLIC SERVICE ; SOLICITOR.

BASTARDY

See MAINTENANCE AND MAINTENANCE
ORDERS.

BENEHCIARY

See WILL.

BEQUEST

See AVILL.

BETTING

See GAMING AND WAGERING ; POLICE
OFFENCES ACTS.

BIGAMY

.S'ee HUSBAND AND \VIFE.

BILL OF LADING

Ship — Unseaworthiness — Commence-

ment of voyage—movement for purpose of

proceeding on voyage—Release of mooring

ropes—Sea carriage of goods—Warranty

—

Sea Carriage of Goods Act 1904 {No. 14 of

1914), sec. 8.]—iSee Ship and Shipping.

Whybrow & Co. Pty. Ltd. v. Howard Smith

(fc Co. Ltd., 17 C.L.R., 1
; (1913) V.L.K.,

387 ; 19 A.L.R., 284.

Bill of lading—Delivery of goods—^Duty of

shipowner—Provision for cesser of all liability

as soon as goods free from ship's tackle

—

Loss of goods after discharge and before

delivery—Limitation of liability to fixed sum

—

Sea Carriage of Goods Act 1904 (No. 14 of

1904), sees. 5, 8.]

—

See Ship and Shipping.

Australasian United. Steam Namgation Co.

Ltd. V. Hiskena, 18 C.L.R., 64(j ; (1914)

V.L.R., 684 ; 20 A.L.R., 392.

BILLS OF EXCHANGE ACT
(COMMONWEALTH)

Bills of Exchange Act 1909 (No. 27 of 1909),

sees. 25, 35 (2), 60, 61, 95—Promissory note

payable to order—^Indorsement by third party

before delivery to liolder—Liability of third

party to holder—Name of holder signed above

that of third party after action brought—

Estoppel—Signing bill otherwise than as
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drawer or acceptor—Liabilities of indorser

—

Holder in due course, prima facie presumption

as to.]—See BiLis of Exchange and Prom-

issory Notes. Trimble v. Thome, (1914)

V.L.R., 41 ; 35 A.L.T., 151 ; 19 A.L.R., 568.

Cheque—Crossed and marked " not nego-

tiable "—^Defective title of person from whom

chegue taken—Title of holder—Defect not

arising from criminal conduct—Instruments

Act 1890 (No. 1103), sec. 83—Bills of Exchange

Act 1909 (No. 27 of 1909), sec. 87.]—See Bills

OF Exchange and Promissory Notes.

Union Bank of Australia Ltd. v. Schulte,

(1914) V.L.R., 183; 35 A.L.T/, 148; 20

A.L.R., 170.

BILLS OF EXCHANGE AND
PROMISSORY NOTES

Bills of Exchange Act 1909 (Commonwealth)

(No. 27 of 1909), sees. 25, 35 (2). 60, 61, 95—
Promissory note payable to order—^Indorse-

ment by third party before delivery to holder

—

Liability of third party to holder—Name of

holder signed above that of third party after

action brought—Estoppel—Signing bill other-

wise than as drawer or acceptor^—^Liabilities of

indorser—Holder in due course, prima facie

presumption as to.]—P. made a promissory

note payable to the plaintiff or his order and

after signing it produced the note to the

defendant who signed his name on the back

of it and then handed it back to P. for the

purpose of handing it to the plaintiff. In

signing his name on the back the defendant

intended to become an indorser and a surety

for P. The note was delivered by P. to the

plaintiff, who signed his name below that of

the defendant, and then svied him as indorser,

and after action brought signed his name
above the signature of the defendant. Held,

that the defendant was Uable afi indorser

both on the ground of estoppel and also by
reason of the operation of sec. 61 of the

Commonwealth Bills of Exchange Act 1909.

The sufficiency of evidence necessary to rebut

the presumption raised by sec. 35 (2) of the

Act that every holder of a bill is prima facie

a holder in due course, considered. Ferrier

v. Stewart, (1912) 15 C.L.R., 32; 18 A.L.R.,

262, followed ; Shaw dh Co. Ltd. v. Holland,

(1913) 2 K.B., 15, discussed. . Trimble v.

Thome, (1914) V.L.R., 41; 35 A.L.T., 151 ;

19 A.L.R., 568. F.C., Madden, G.J., Hood

and Cussen, JJ.

Instruments Act 1890 (No. 1103), sec. 4—
Promissory note—Conditional promise—Refer-

ence to scrip attached.]—An action under

Division 4 of Part I. of thte Instruments Act

1890 was brought upon an alleged promissory

note made out in the following terms :
—" Four

months after date I promise to pay Lloyds

(Australia) Pty. Ltd. or order, the sum of one

hundred and fifty pounds, one hundred and

fifty one-pound shares in Dalmayne CoUieriea

Ltd. attached sterling value received." The

payee indorsed the note and the action was

brought by the bearer against the maker.

Held, that the instrument sued upon was not

unconditional and was not a promissory note

within the meaning of the Act. Lister o.

Schulte, (1915) V.L.R., 374 ; 37 A.L.T., 68

;

21 A.L.R., 332. Madden, C.J. (1915).

Cheque—Crossed and marked " not nego-

tiable ' '—Defective title of person from whom
cheque taken—Title of holder—Defect not

arising from criminal conduct—^Instruments

Act 1890 (No. 1103), sec. 82—Bills of Exchange

Act 1909 (No. 27 of 1'909), sec. 87.]—Th&

defect in title to a crossed cheque bearing the

words " not negotiable " transmissible by

virtue of sec. 87 of the Bills of Exchange Act

1909 (No. 27) need not be one involving

criminality in the acquisition of the cheque.

Union Bank of Australia Ltd. v. Schulte,

(1914) V.L.R., 183; 35 A.L.T., 148; 20

A.L.R., 17tf. a'Beckett, J.

Liability of banker for conversion—Receipt

of payment of cheque without negligence

—

BiUs of Exchange Act 1909 (No. 27 of 1909).

sees. 87, 88— Instruments Act 1890 (No.

1103), sees. 82, 83.]—See Banker and Cus-

tomer. Commissioners of the State Savings

Bank of Victoria v. Permewan Wright <fc

Co. Ltd., 19 C.L.R., 457
; (1915) V.L.R., 81;

21 A.L.R., 20.

Instruments Act 1890 (No. 1103), Part L,

Division 4, Second Schedule—Action upon bill
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—Writ, irregularities in—Bearer suing as

holder—^No address for service.]—^In an action

on a promissory note brought under Division

4 of Part I. of the Instruments Act 1890, in

the indorsement on the writ the plaintiff

claimed not as payee, indorsee or bearer, but

as holder, and the address of the plaintiff

and his address for service were not stated.

Hdd, that these were irregularities, and that

the writ should be set aside. Lister v.

Schulte, (1915) V.L.R., 374 ; 37 A.L.T., 68 ;

21 A.L.R., 332. Madden, G.J.

Instruments Act 1890 (No. 1103), Part I.,

Division 4—Order IX., r. 1 (Rules of 1906)—

Writ—^Irregularities—Acceptance of service

by solicitor—Waiver.]—^In an action on a,

promissory note brought under Division 4

of Part I. of the Instruments Act 1890 the

solicitor for the defendant accepted service

of the writ, in which there Were certain irregu-

larities, and undertook in writing to enter an

appearance in due course. Held, that the

undertaking did not amount to a waiver of

the irregularities in the writ, the ordinary

procedure not being applicable at that stage

to an action under Division 4 of Part I. of

the Instruments Act 1890. Lister v. Schulte,

(1915) V.L.R., 374 ; 37 A.L.T., 68 ; 21 A.L.R.,

332. Madden, C.J. (1915).

Banker—Business of banking—State Sav-

ings Bank—Collection and payment of cheques

—Bills of Exchange Act 1909 (No. 27 of 1909),

sees. 4, 88—Instruments Act 1890 (No. 1103),

sees. 3, 83.]

—

See Banker and Customer.

Commissioners of the State Sa/oings Bank of

Victoria v. Permewan Wright Jb Co. Ltd.,

19 C.L.R., 457; (1915) V.L.R., 81; 21

A.L.R., 20.

BIRTH

See EVIDENCE.

BOOK DEBTS

Book Debts Act 1896 (No. 1424), sees. 2, 3—
Instruments Act 1915 (No. 2672), sees. 180,

181—Book debt assignment—Contractor

—

Verbal arrangement—Order to Pay—Deed

—

Registration.]—A contractor for whom cer-

tain moneys were retained by a public Board

imtil completion of his contract, verbally,

agreed with an insurance, company for an

advance against such moneys. He signed an

order addressed to the Board to pay to the

company the money so retained and the

order was received by the Board. He also

transferred by deed to the company all his

right, title and interest to and in the said

moneys. Held, that the order was an assign-

ment of a book debt due to the contractor

within the meaning of the Instruments Act

1915, sec. 180, and not having been registered,

was invalid. Colonial Mutual Fire Insur-

ance Co. Ltd. v. Smail, (1915) V.L.R., 702;

37 A.L.T., 156; 21 A.L.R., 503. a'Beckett,

J.

Book debts—Assignment—^Portion of debt

to become due—Special leave to appeal to

High Courts-Book Debts Act 1896 (No.

1424), sees. 2, 3.]—Special leave to appeal

from the Supreme Court refused. Peden v.

Little, 20 C.L.R., 555. H.C. (1915).

BOND

;See EXECUTORS AND ADMINISTRA-
TORS.

BREAD

See BAKERS AND MILLERS ACT.

BUILDING CONTRACT

See CONTRACT OR AGREEMENT.

BURDEN OF PROOF

Land Act 1915 (No. 2676), sec. 153—Strip-

ping or removing bark from trees on Crown

lands—Evidence—Proof that road is upon

Crown lands—^Presumption—Burden of prooL]

See Land Act. Warren v. Eyres, (1918)

V.L.R., 147 ; 39 A.L.T., 122 ; 24 A.L.R., 99.
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Criminal law—Obtaining maternity allow-

ance which is not payable—Mens rea—Burden

of proof—maternity Allowance Act 1912 (No.

8 of 1912), sec. 10 (a).]

—

See Criminal Law.

Rex V. Erson, (1914) V.L.R., 144 ; 3.5 A.L.T.,

117 ; 20 A.L.R., 46.

Customs law—^Interference with goods in

control of Customs—^Evidence—Burden of

proof—Averment in information—Customs

Act 1901-1914 (No. 6 of 1901—No. 19 of 1914),

sees. 33, 255.]—See Custom.s. Symons v.

Schiffmann, 20 C.L.R., 277; (1915) V.L.B.,

645; 22 A.L.R., 376.

Customs law—^Evidence—Burden of proof

—

Averment in information—Allegation of mat-

ters of evidence in information—Customs Act

1901-1914 (No. 6 of 1901— No. 19 of 1914),

sees. 33, 255.]—See Customs. Sfhiffmann

V. Whitton, 22 C.L.R., 142 ; (1916) V.L.R.,

667 : 22 A.L.R., 374.

Customs law—Interference with goods in

control of Customs—Evidence—Burden of

proof—Customs Act 1901-1914 (No. 6 of

1901—No. 19 of 1914), sees. 33, 255.]—See

Customs. Symons v. Sehiffmann, 20 C.L.R.,

277 ; (1915) V.L.R., 645; 22 A.L.R., .376.

Licensing Act 1915 (No. 2683), sec. 161—
Intoxicating Liquor (Temporary Restriction)

Act 1915 (No. 2584), sec. 7 (b)—Licensing—

Intoxicating liquor—Sale without licence

—

Consumption on unlicensed premises—Prima

facie evidence of sale—Burden of proof.]—See

Licensing. Bunker v. Mahoney, (1917)

V.L.R., 65; 38 A.L.T., 141 . 23 A.L.R.. 41

Licensing Act 1906 (No. 2068), sec. 91 (3)—

Person found on licensed premises within

hours during which sale of liquor prohibited

—

Presence on premises for lawful purposes

—

Justices—Unreasonable finding of fact—Evi-

dence all one way—Witnesses not cross-

examined as to character or credibihty.]—See

Licensing. Jones v. Wilson, (1915) V.L.R.,

636 ; 37 A.L.T., 198 ; 21 A.L.R., 490.

Uncontradicted evidence—^Duty of Justices.]

—See Justices of the Peace. McDonald v.

Webster, (1913) V.L.R., 506 ; 35 A.L.T., 101 ;

19 A.L.R., 563.

Uncontradicted evidence—Whether Court

may disregard.]—See Justices op the Peace.

Murphy v. Kenny, (1916) V.L.R., 335; 38

A.L.T., 1 ; 22 A.L.R., 167.

Evidence—Sale of adulterated article

—

Uncontradicted evidence of witness for prose-

cution showing ignorance of adulteration by

defendant—Whether Justices may disregard

—

Pure Food Act 1905 (No. 2010), sees. 32, 35,

36.]

—

See Evidence. Lennox v. Callaghan,

(1915) V.L.R., 461 ; 37 A.L.T., 18.

Negligence—Motor omnibus—Accident to

passenger—^Bes ipsa loquitur—Misdirection

—

New trial.]—See Negligence. Handasyde v.

Melbourne General Motor-bus Co. Ltd., (1916)

V.L.R., 16 ; 37 A.L.T., 120 ; 21 A.L.R., 501.

Negligence—Horse and vehicle left standing

in street—Damage caused by bolting horse

—

Liability of owner—^Proof of negligence

—

Burden of proof.]—See Negligence. Tucker

V. Henessy, (1918) V.L.R., 56; 39 A.L.T.,

159; 23 A.L.R., 436.

Negligence—Injuries caused partly by negli-

gent act—Apportioning damages—Burden of

proof.]—See Damages. Middleton v. Mel-

bourne Tramway and Omnibus Co. Ltd., 16

C.L.R., 572
; (1914) V.L.R., 19 ; 19 A.L.R.,

523.

Onus of proof—Claims against estate of

deceased person.]—See Evidence. Plunkett

V. Bull, 19 C.L.R., 544; (1915) V.L.R., 603.

Will—SoUcitor and client—Gift to solicitor

of testatrix—Independent advice—Burden of

proof.]—iSee Evidence. Re Nickson, (1916)

V.L.R., 274 ; 38 A.L.T., 46.

Probate—Will obtained by beneficiary

—

Righteousness of transaction—Burden of

proof.]—See Evidence. Re Nickson, (1916)

V.L.R., 274 ; 38 A.L.T., 46.

Trade mark — Application— Opposition —
Similar marks—Likelihood of deception

—

Similarity of goods—Burden of proof—^Trade

Marks Act 1905 (No. 20 of 1905), sees. 25, 114.]

—iSee Trade 'Marks and Trade Names.

Robert Harper & Co. Pty. Ltd. v. A. Boake

Roberts & Co. Ltd., 17 C.L.R., 514; 20

A.L.R., 96.
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BY-LAW

Local Government—By-law—Validity—^In-

consistency with Statute—Motor cycle—Rear
Jight— Melbourne Corporation Act 1842

<N.S.W.) (6 Vict. No. 7), sec. 91—Motor Car

Act 1909 (No. 2237), sees. 2, 12. 15.]—See
Motor Cab Act. Cullis v. Ahem, 18

C.L.R., 540; (1914) V.L.r!, 676; 20 A.L.R.,

387.

Local Government Act 1903 (No. 1893),

sec. 197 (1), Thirteenth Schedule, Part VI.—
81 Geo. ni., c. 49—By-law—Regulation-
Validity—^Places of amusement—" Times and

hours "—Sunday—^Picture shows—Discrim-

ination.]—See Local Government. In re

City of Melbourne ; Ex parte Greater J. D.

Williams Co. Ltd., (1915) V.L.R., 689; 37

A.L.T., 94 ; 21 A.L.R., 485. [Special leave

to appeal to the High Court refused, 20

C.L.R., 576].

Local Government Act 1915 (No. 2686),

sec. 198—By-law—Unreasonableness— Con-

trol of buildings and hoardings—Prohibition

.against construction without consent of

municipal council—Approval of plan and

specification—No statement of nature of test

to be applied by council—Control of advertise-

ments—Whether limited to existing advertise-

ments—Consent of municipal council.]

—

See

LocAi. Government. Levingston v. Heidel-

berg Shire, (1917) V.L.R., 263 ; 38 A.L.T.,

163 ; 23 A.L.R., 103.

Melbourne Harbour Trust Act 1890 (No.

1119), sec. 142 (ix.), (zix.)—^Person acting as

cooper on wharf without licence—Regulations,

whether ultra vires—" Others resorting to

wharves " — Ejusdem generis— " Manage-

ment of the Port."]—See Melbourne Har-

bor Trust. McGowan v. Bums, (1914)

V.L.R., 158; 35 A.L.T., 129 ; 20 A.L.R., 61.

Health Act 1915 (No. 2665), sec. 286—
Xocal government — By-law — Building —
Approval of City Surveyor—Function of City

Surveyor—Addition to building in which

-offensive trade carried on—Consent of Council

to addition—Facts which may be considered

ty City Surveyor.]—See Health (Public).

R. v. Pullar ; Ex parte Flemington Meat
Preserving Go. Ltd., (1916) V.L.R. , 24; .',7

A.L.T., 137 ; 22 A.L.R., 26.

Local Government Act 1890 (No. 1112),

Thirteenth Schedule—Building regulations

—

External wall—Structure between wall and

building line.]—<See Local Government.
Blazey v. McCall, (1915) V.L.R., 595; 37

A.L.T., 73 ; 21 A.L.R., 423.

Health Act 1890 (No. 1098), sec. 259—
Local Government Act 1903 (No. 1893), sec.

313—Removal of night-soU—Annual charge

—

By-law—Pan not in use—Occupier, liability

of.]^

—

See Local Government. Tungamah

Shire v. King, (1916) V.L.R., 116; 37

A.L.T., 122 ; 21 A.L.R., 505.

Local government — By-law — Traffic —
Vehicle drawn by animal power—Driver of

more than one vehicle.]—See Local Govern-

ment. Shaw V. Jackson, (1913) V.L.R.,

385 ; 35 A.L.T., 41 ; 19 A.L.R., 359.

CALLS

See COMPANY.

CAPITAL AND INCOME

See TENANT FOR LIFE AND
REMAINDERMAN.

CARRIAGES ACT

Carriages Act 1890 (No. 1070), sees. 3, 12^

14, 15, Second Schedule—Local Government

Act 1903 (No. 1893), Thirteenth Schedule,

Part X.—Motor Car Act 1909 (No. 2237),

sees. 3, 4—Stage carriage— Motor-bus

—

" Extreme places "—Regularity of running

—

Casual plying.]—A motor-bus plied_for hire

between the railway station and racecourse

at Mentone on a certain day when races were

being held there, but did not ply regularly

on other days. Held, that it was not a stage

carriage within the meaning of sec. 3 of the
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Carriages Act 1890, even assuming that that

Act applied to a motor-bus. Registration

under the Motor Car Act 1909 does not

exclude the operation of the Carriages Act

1890 if otherwise applicable. Parkin v.

Withers, (1913) V.L.R., 533; 35 A.L.T., 74 ;

19 A.L.R., 506. Madden, C.J. (1913).

CARRIERS

Bill of lading—Delivery of goods—Duty of

shipowners—^Provision for cesser of all lia-

bility as soon as goods free from ship 's tackle

—

Loss of goods after discharge and befor^

delivery—Limitation of liability to fixed sum

—

Sea Carriage of Goods Act 1904 (\o. 14 of

1904), sees. 5, 8.]

—

See Ship and Shipping.

Australian United Steam Navigation Co.

Ltd. V. Hiskens, 18 C.L.R., 646; (1914)

V.L.R., 684; 20 A.L.R., 392..

CASE STATED

See APPEAL; GENERAL SESSIONS.

CHAIRMAN

War precautions—Regulations—Offence

—

Making statement prejudicial to recruiting

—

Seconder of motion at meeting—Putting of

motion to meeting by chairman—War Pre-

cautions Regulations 1915, reg. 28 (Statutory

Rules 1915, No. 130—Statutory Rules 1916,

No. 159).]

—

See War Pbecatjtions Act.
Peairce amd Smith v. Jones, 23 C.L.R., 438 ; 23
A.L.R., 323.

CHARITY

Will—Gift to Roman Catholic priest for

masses for the repose of souls—Superstitious
uses — Perpetuity — Charity.]—By her will

testatrix gave " to the Reverend Father N.

Catholic priest of Colac the sura of fifty pounds

for masses for the repose of the souls of my
late husband A. J. C. and myself." Held,

that the gift was not void as being for super-

stitious uses, and that it was a good charitable

gift and therefore not invalidated by the rule

against pei-petuities. Nelan v. Dovmes and

Leash, 23 C.L.R., 546 ; (1917) V.L.R., 621

;

23 A.L.R., 354. H.C., Barton, A.C.J.

,

Isaacs and Rich, JJ. (1917).

Will— Construction— Charitable trust—
" Philanthropic institutions or objects "

—

" Mechanics' institutes "—" Or any other

objects of a like or similar nature "—Gift to,

validity of—Uncertainty.]—A testator by his

will provided that a certain fund should be

set aside out of his estate and invested, and

directed his trustees to pay the income

arising therefrom " to such charities hospitals

philanthropic institutions or objects free

libraries or mechanics' institutes churches or

any other objects of a like or similar nature in

the State of Victoria as they should in their

absolute discretion deem fit." Held, that

this was not a good charitable trust, but was

void for uncertainty. Attorney-General of

New South Wales v. Adams, 7 C.L.R., 100,

and In re Macduff, (1896) 2 Ch., 451, applied.

Forrest v. McWhae, (1913) V.L.R., 425;

35 A.L.T., 59 ; 19 A.L.R., 414. Madden,

C.J.

Charity—Bequest of income—Whether a

bequest of corpus.]—The rule that a bequest

of income of personal estate without limit of

time is equivalent to a gift of the principal

should not be extended to gifts to charities.

In re Wright ; Westley v. Melboume Hospitaly

(1917) V.L.R., 127; 38 A.L.T., 150; 23

A.L.R., 42. F.C. (1917).

Land Tax Act 1910 (No. 2284), sees. 3, 9, 89,

49, 66, 84—^Land tax—Exemption—" Land

used exclusively for charitable purposes "

—

Land let to tenants for business, residential or

agricultural purposes.]—Land was held on

trust to apply the income thereof to "re-

ligious and useful purposes " as the clergyman

in charge of a certain church might determine.

Part of the land was leased by the trustees Uy

tenants who occupied it for business, resi-
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dential or agricultural purposes. Held, that

the land so leased was not land " used exclus-

ively for charitable purposes " within the

meaning of sec. 9 (2) (j) of the Land Tax Act

1910, and that the trustees were not exempt

from land tax in respect thereof under that

sub-section or under sec. 9 (3) (a). The King

V. Sandhurst and Northern District Trustees^

Executors and Agency Co. Ltd., (1915)

V.L.R., 682; 37 A.L.T., 112; 21 A.L.R.,

478. F.C., Madden, C.J., Hodges and Hood,

JJ. (1915).

Charity—Cy-pies—Sift of land on trust for

charitable purposes—^Particular purpose im-

practicable—Land sold—Money applied cy-

pres.]—In 1899 W., by deed poU, gave certain

land to trustees " on trust for the, purpose of

dedicating the said land and founding and

adapting the same as and for a training home

for neglected children to be called the [W.]

trust for neglected children " subject to rules,

orders and regulations which might be made

by the trustees for the time being. The land

in question consisted of unimproved and

unproductive bush land at a distance from

Melbourne and from any railway station.

W. died in 1902. Up to 1910 no steps had

been taken to erect a home. In that year

part of the land had been acquired by a

' stranger by adverse possession. The balance

was then still in its natural state, and required

large outlay to clear it and make it productive

and fit for a training home as designed by W.,

and it was accordingly sold by the trustees,

who now applied by originating summons for

the direction of the Court as to the application

of the proceeds of sale. It was proved that

conditions in respect of the care of neglected

children had changed in Victoria between

1899 and 1915, and that the establishment of

such a home as was designed by W. was

impracticable, undesirable, and unnecessary.

Held, that there was no resulting trust, inas-

much as on the true construction of the deed

poll W. had evidenced a, general charitable

intention, and that the fund should be applied

cy-pres. Re Wiseman's Trusts, (1915) V.L.R.,

439 ; 37 A.L.T., S3 ; 21 A.L.R., 347. Hood,

J. [For other instances of the application

of this principle, see the cases noted in (1915)

V.L.R., at p. 444].

Settled Estates and Settled Lands Act 1909

(No. 2335), sec. 50—Charitable gift—Whether

Act applies to.]— Quaere, whether the Settled

Estates and Settled Lands Act 1909 applies to

charitable gifts. Re Podmore ; Union Trus-

tees Co. of Australia Ltd. v. Allnutt, (1914)

V.L.R.,420; 36A.L.T., 42; 20 A.L.R., 310.

., J.

Charitable trust—Land held in trust for

church purposes—Unsuitability for purpose

—

Power of Court to authorize sale—Trusts Act

1890 (No. 1150), sees. 34, 36.]—The Court has

power to order a sale of land settled on charit-

able trusts where the land has become unsuit-

able for the specified purposes of the trust.

In re Colston's Hospital, 27 Beav., 16,

followed. Re Powlett's Trusts, (1915) V.L.R.,

115 ; 36 A.L.T., 147. Hodges, J.

Real property—English charity—Real pro-

perty in Victoria—Sale by trustee of charity

—

Consent of Court, whether necessary—English

Trusts Act 1893, sec. 41.]—The trustees of an

English public charity may, without the

sanction of the Victorian Court, sell and give

title to lands in Victoria devised to and

vested in the trustees, if such sale is made in

conformity with the laws of the charity, and

is beneficial thereto. The conveyance on

such a sale may be executed by a duly

authorized and constituted attorney author-

ized generally. Re St. Mary's Hospital^

London, and Bald, (1915) V.L.R., 218; 36

A.L.T., 146. flodges, J.

Parties — Charity — Attorney-General.]

—

Observations on the joinder of the Attorney

-

General as a defendant in proceedings relating

to gifts to charities. In re Wright ; Westley

V. Melbourne Hospital, (1917) V.L.R., 127;

38 A.L.T., 150; 23 A.L.R., 42. F.C. (1917).

Income tax—Exemption—Income of charit-

able institution—^Income of fund established

by will for public charitable purposes—Trust

estate—Accumulation—Equitable ownership

—Equitable relief—^Income Tax Assessment

Act 1915-1916 (No. 34 of 1915-No. 39 of 1916),

sec. 11.]—See Income Tax. Trustees Execu-

tors and Agency Co. Ltd. v. Acting Federal

Commissioner of Taxation, 23 C.L.R., 576

;

(1918) V.L.R., 1 ; 24 A.L.R., 17.
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CHILDBEN
COL.

I. Custody ; Guardianship . . . . 55

II. Gifts by Will ; Advancement . . 55

III. Maintenance . . . . . . 57

(o) Breaking into Corpus . . . . 57

(6) Maintenance Orders . . . . 57

IV. Children's Courts . . . . 58

V. Other Points . . . . . . 59

I.

—

Custody ; Guardianship.

Neglected Children's Act 1915 (No. 2703),

sec. 67—Marriage Act 1915 (No. 3691), sec.

69— Infant— Guardianship transferred by

father—Bight of mother to custody—Power of

Court.]—See Infant. The King v. Dunkin
;

Ex parte De Fries, (1917) V.L.R., 655 ; 39

A.L.T., 82 ; 23 A.L.R., 340.

Neglected Children's Act 1915 (No. 3703,)

sees. 9, 25—Infant Life Protection Act 1915

(No. 2670), sec. 15 (5)—Department for

Neglected Children—Secretary—Sole guardian

—Minister—Discretion—Registered nurse.]—
See Neglected Children's Act. E. v.

Steedman ; Ex parte Smith, (1916) V.L.R.,

412 ; 37 A.L.T., 213 : 22 A.L.R., 175.

County Court—Practice—Infant defendant

—Guardian ad litem—^Appointment of Regis-

trar—County Court Rules 1891, rr. 14, 108.]—

Lamont v. Rodgers, 20 A.L.R. (C.N.), 22.

Judge Box (County Court) (1914).

II.

—

Gifts by Will ; Advancement.
\

Will—Interpretation—Legacy to illegitimate

child of testator referred to as " my
daughter "—Subsequent direction to divide

property among "my children"—Whether

illegitimate child entitled to share in gift to

children.] — See Will. In re Thomas

;

Wakeham v. Ballarat Trustees Executors and

Agency Co., (1915) V.L.R., 141 ; 36 A.L.T.,

135; 21 A.L.R., 90.

Will—Construction—Bequest to children

who shall attain the age of twenty-five years

—

Remoteness.]—See Will. In re Breheney,

(1915) V.L.R., 242; 37 A.L.T., 60; 21

A.L.R., 273.

Will—Gift to a class—Rule against per-

petuities—Period of distribution.]—See Wiix.

Re Deane; Reid v. Earle, 18 C.L.R., 493;

(1914) V.L.R., 467 ; 20 A.L.R., 261.

Will—Construction—Gift of estate to wife

—

At her death " whatever then remains of my
estate is to become the property of my child-

ren ' '—Whether children take anything—^Un-

certainty.]—See Will. In re Wright ; Wright

V. Wright, (1913) V.L.R., 358; 35 A.L.T.,

27 ; 19 A.L.R., 321.

Will—Construction—" Equally divided be-

tween " wife and children.]—See Will. Re

Mathews, (1917) V.L.R., 1 ; 38 A.L.T., 142.

Will—Construction—Rule in Shelley's case

—" Issue," whether word of limitation or of

purchase—Words of distribution—No words

of limitation—Wills Act 1915 (No. 2749), sec.

26—Real Property Act 1915 (No. 2719), sec.

62.]—iSee Will. In re O' Leary ; BuUen v.

O'Leary, (1916) V.L.R., 297; 37 A.L.T.,

204 : 22 A.L.R., 144.

Will—Construction—Income—Gift to child-

ren—Remainder to grandchildren—Vesting.]

—See Will. In re Lobb ; Trustees, Execu-

tors and Agency Co. Ltd. w Union Trustee

Co. of Australia Ltd., (1916) V.L.R., 651
;

38 A.L.T., 95 ; 22 A.L.R., 461.

Will — Construction — Vesting — In in-

terest or in possession—" Die before attaining

a vested interest "—Life interest preceding

distribution—Vesting at testator's death

—

Children and grandchildren—Per capita.]—

See Will. Re Mudie, (1916) V.L.R., 265
;

38 A.L.T., 5.

Will—Gift to children attaining twenty-one

years of age—Gift over in certain events

—

Child attaining twenty-one years of age

—

When interest payable.]—-See Will. Per-

petual Executors (Sac. Association v. England,

(1917) V.L.R., 620; 39 A.L.T., 103; 23

A.L.R., 370.

Will—Interpretation—Future gift of trust

fund—Whether intermediate income will pass

with such gift—Direction to accumulate

income—Beneficiary with vested right—
Whether entitled to payment before expiration

of period of accumulation.]—See Will. In
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re Goodman; Marks v. Goodman, (1915)

V.L.R., 172; 36 A.L.T., 178; 21 A.L.R.,

194.

Will—Gift to sons followed by gift over in

event of sons dying unmariied, &c.—Whether

death at any tinie contemplated.]

—

See Will.

Gale V. Gale, 18 C.L.R., 560 ; (1914) V.L.R.,

619 ; 20 A.L.R.j 381. (1914).

Will—Construction—Gift to the " whole of

my children and the issue of such of them as

may be then dead and leaving issue "—tissue

to take per stirpes and not per capita

—

Whether gift original, substitutional or altern-

ative.]

—

See Will. In re Morrison ; Mor-

rison V. White, (1913) V.L.R., 34« ; 35

A.L.T., 17 ; 19 A.L.R., 309.

Advancement—Trust—Parent and child

—

Husband and wife—Evidence—Presumption.]

—See Advancement. Davies v. National

Trustees Executors and Agency Co. of Aus-

tralasia Ltd., (1912) V.L.R., 397.

III.

—

^Maintenance.

> (a) Breaking into Corpus.

Infant — Maintenance — Breaking into

corpus—Contingent interest—Third person

entitled to intermediate income.]—<See In-

fant. In re Ascott, (1915) V.L.R., 227 ;

36 A.L.T., 161 ; 21 A.L.R., 163.

Infant — Maintenance — Income of trust

fund insufficient—Breaking in on corpus

—

Fund over two thousand pounds—Jurisdiction

—Trusts Act 1915 (No. 2741), sec. 65.]—See

Inj'ANT. In re Uphill, (1916) V.L.R., 168 ;

37 A.L.T., 153 ; 22 A.L.R., 68.

Infant — Maintenance — Breaking into

corpus—Allowance for past maintenance

—

No legal liability to maintain—Gift.]—See

Infant. Re Porter ; Dyer v. Ballarat

Trustees (Ssc. Co. Ltd., 36 A.L.T., 165.

(6) Maintenance Orders.

Maintenance—^Illegitimate child—Evidence

—Prematernity order-" Oath of the mother

only " — Corroboration — Sufficiency —
Marriage Act 1890 (No. 1166), sec. 48—Mar-

raige Act 1900 (No. 1684), sec. 4.]—See Main-

tenance AND Maintenance Orders. Mc-

Kinley v. Delaney, (1915) V.L.R., 66; 36

A.L.T., 106 ; 21 .A..L.R., 15. [Special leave

to appeal to the High Court refused, 19

C.L.R., 525 ; (1915) V.L.R., 302].

Marriage Act 1915 (No. 2691), sec. 93—
Marriage Act 1890 (No. 1166), sec. 52—Order
for maintenance of illegitimate child—Con-

firmation on appeal to General Sessions

—

Second appeal to General Sessions—Jurisdic-

tion—Res judicata.]

—

See Maintenance and

Maintenance Orders. Londrigan v. Baird,

(1918) V.L.R., 40 : 39 A.L.T., 84.

Maintenance—Illegitimate child—Res judi-

cata—Complaint for maintenance against

putative father—^Previous complaint dismissed

on the merits—Marriage Act 1890 (No. 1166),

sees. 42, 43, 50, 52.]

—

See Maintenance and

Maintenance Orders. Trigg v. Kettle,

(1915) V.L.R., 167; 36 A.L.T., 167; 21

A.L.R., 161.

Maintenance — Illegitimate child — Es-

toppel—Pre-maternity order not appealed

from—Whether defendant estopped by, in

proceedings for maintenance of child—Mar-

riage Act 1890 (No. 1166), sec. 42^Mafriage

Act 1900 (No. 1684), sec. 4.]—See Mainten-

TENANCE AND MAINTENANCE ORDERS. Bax-

ter V. Baxter, (1914) V.L.R., 444 ; 36 A.L.T.,

34 ; 20 A.L.R., 281.

Maintenance order—Order made in absence

of defendant—Defendant outside Victoria

—

Order transmitted to clerk of peace—Applica-

tion to set aside—Jurisdiction of Court of Petty

Sessions—Justices Act 1915 (No. 2675), sec. 66

—Marriage Act 1915 (No. 2691), sees. 86, 90,

93.]

—

See Maintenance and Maintenance

Orders. McFarland v. McFarland, (1916)

V.L.R., 93 ; 37 A.L.T., 1.30 : 22 A.L.R., 2.'5.

IV.

—

Children's Courts.

Children 's Courts—Jurisdiction—Defence

—

Offences by cadets under 17 years of age

—

Defence Act 1903-1912 (No. 20 of 1903—No.

5 of 1912), sees. 110, 135 (10)—Children's

Court Act 1906 (No. 2058), sees. 2, 4, 12, 13,

14—Acts Interpretation Act 1901 (No. 2 of

1901), sec. 26.]

—

See Children's Courts.

The King V. Eennie ; Ex.parte Knight, 17

C.L.R., 47 ; 19 A.L.R., 466.
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V.

—

Other Hsint.

Divorce — Desertion — Illegitimate child

of wi£e—Duty of husband in regard to it—

Refusal of wife to return to husband without

child.]—See Husband and Wife. Hall v.

Hall. 22 C.L.R., 476; (1917) V.L.R., 202;

23 A.L.R., 53.

CHILDREN'S COURT

Children's Courts—Jurisdiction—Defence-

Offences by cadets under 17 years of age-

Defence Act 1903-1912 (No. 20 of 1903—No.

5 of 1912), sees. 110, 135 (10)—Children's

Court Act 1906 (No. 2058), sees. 2, 4, 15, 13,

14—Acts Interpretation Act 1901 (No. 2 of

1901), sec. 26.]—By the Children'a Court Act

1906 jufisdiction is given to Children's Courts

in respect of offences by children under the

age of 17 years. Held, that offences against

sec. 135 of the Defence Act 1903-1912 com-

mitted by cadets over the age of 16 years

and under the age of 17 years, may be prose-

cuted in Children's Courts, notwithstanding

the provisions of sec, 135 (10) of the Defence

Act. The King v. Rennie; Ex parte

Knight, 17 C.L.I^., 47; 19 A.L.R., 466.

H.C., Isaacs, Gavan Duffy and Powers, JJ.

(1913).

CHOSE IN ACTION

See ASSIGNMENT.

constitution of the synod with respect to the

election of the lay members thereof includes

the power to alter the qualifications of the

electors of such members. Held, therefore,

that an Act of the synod of the diocese of

Melbourne conferring ujjon women the right

to vote for lay members was valid. Meaning

of " laity " and " laymen " considered.

Attorney-General v. Clarke, (1914) V.L.R.,

71 ; 35 A.L.T., 109 ; 20 A.L.R., 19. F.C.,

a' Beckett, Hood and Cussen, JJ.

CHURCH OF ENGLAND

Church of England Constitution Act 1854

(18 Vict. No. 45), sees. 1, 7, 8, 9, 10, 11, 12,

13, 14—Constitution of Church Synod—Power

of amendment—Election of lay members

—

Qualifications of electors—Whether synod may

alter—Women—Whether they may be given

the right to vote—" Laity "—" Laymen."]—
The power conterred upon the Synod (for-

merly the Assembly) of a. diocese by the

Church of England Act 1854 to alter the

CIVIL SERVICE

See PUBLIC SERVICE.'

CLIENT

See SOLICITOR.

CLOSER SETTLEMENT ACTS

Fire—Duty to keep safe—Negligence

—

Camp fire lit in open—Permission of person

having control of land^-Fire for domestic

purposes—Closer Settlement Act 1904 (No.

1962), sees. 4, 5—Water Act 1905 (No.

2016), sec. 28.]

—

See Negligence. Whin-

field v. Lands Purchase kSsc. Board and State

Rioers and Water Supply Commission, 18

C.L.R., 606; (1914) V.L.R., 662; 20 A.L.R.,

368.

Insolvency—Preferential debts—Closer Set-

tlement Act 1904 (No. 1962), sees. 4, 5, 7, 8,

10, 49—Closer Settlement Act 1907 (No. 2128),

sec. 4r—Closer Settlement Act 1909 (No. 2229),

sec. 95.]—See Insolvency. Re Roberts, 21

A.L.R. (C.N.), 13.

CLUB

Club—Rules by which person has agreed to

be bound—Powers of committee—Disqualifi-

cation in regard to horse race—Stewards acting

without jurisdiction—Appeal to committee

—

Finality of decision—Estoppel.]—The plain-
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ti£E entered and ran his hors? in a race which

was to be run under certain rules, by which

he agreed to be bound. Under those rules

stipendiary stewards had power conferred

upon them to disqualify an owner for certain

specified reasons not including " suspicious

practices," and their decisions were to be

final, subject to » right of appeal to the

committee of the Victoria! Racing Club.

The committee were empowered to hear an

appeal either on the evidence taken before

the stewards, or on fresh evidence, or in any

way they might think fit, and to " quash,

set aside, alter, vary, increase or add to the

punishment awarded by or confirm the

decision of the stewards, or refer the case on

appeal back for re-hearing," and " to draw

inferences of fact and to give any judgment

or decision and make such order as in their

opinion the justice of the case requires." It

was also provided that the committee's

decision should be final. The committee

were also given power to disqualify an owner

for certain specified reasons, including sus-

picious practices. The stewards having dis-

qualified the plaintiff and the horse for sus-

picious practices in connection with the

running of the horse in the race, the plaintiff

appealed to the committee on the ground,

inter alia, that he was not guilty of the offence

charged. On his appeal he did not challenge

the jurisdiction of the stewards to disLjualify

him as well as the horse for suspicious

practices in running it. On the hearing of

the appeal fresh evidence was given in addi-

tion to the evidence taken before the stewards,

and the committee confirmed the decision

of the stewards. Held, by Barton, A.C.J.,

and Isaacs and Eich, JJ. {Powers, J., dis-

senting), (1) that the committee had jurisdic-

tion to entertain the appeal, notwithstanding

that the decision of the stewards was without

jurisdiction; (2) that the plaintiff, having

appealed to the committee, was now incom-

petent to challenge the decision on the ground

of want of jurisdiction ; (3) that the decision

of the committee was also justified as an

exercise of their independent power to dis-

qualify for suspicious practices, and therefore

(4) that the plaintiff was not entitled to

challenge the validity of his disqualification

in a, Court of law. Meyers v. Casey, 17

C.L.R., 90; (1914) V.L.R., 210; 19 A.L.R.,

537. H.C. (1913).

Rules o£ racing—Disaualificatiou, eSiect of

—Victoiia Racing Club—Flemington Race-

course, ejection from.]—By the rules of racing

by which the plairitiff had agreed to be bound

it was provided that one of the effects of

disqualification was that no person, while

disqualified, should be entitled to attend any

race meeting held on any course on which the

rules were in force, and that any person while

disqualified should be liable to be ejected

from any such course if he attempted so to

attend. Held, that the plaintiff, having

been disqualified in respect of a, race run on

the Moonee Valley Racecourse, on which the

rules were in force, was not entitled to an

injunction restraining the Victoria Racing

Club from ejecting him from the Flemington

Racecourse. Meyers v. Casey, 17 C.L.R,.

90; (1914) V.L.R., 210; 19 A.L.R., 537.

H.C.

Carrying on the business or vocation of a

bookmaker—^Betting on racecourse—Regula-

tions—Police Offences Act 1912 (No. 2422),

sees. 153, 164.]—Carrying on the business or

vocation of h. bookmaker on portion of a

racecourse set aside for betting without a,

permit from the committee of the racing club

controlling it is not an offence against sec.

153 of the Police Offences Act 1912; but

sdmble, it may be made an offence under

regulations! Wright v. Leiois, (1914) V.L.R.,

165; 35 A.L.T., 111; 20 A.L.R., 45. F.C.,

a' Beckett, Hood and Cussen, JJ.

CODICIL

See EXECUTORS AND ADMINISTRA-
TORS ; WILL.

COMMISSION

See CONTRACT OR AGREEMENT;
EXECUTORS AND ADMINISTRA-
TORS.
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COMMONWEALTH BANE

Commonwealth Bank—Liability for non-

compliance with State laws as to banking

—

"Company, firm or individual"—Bank of

issue—Governor of bank— Commonwealth

Bank Act 1911-1914 (No. 18 'of 1911—No.

24 of 1914), sec. 8—Banks and Currency Act

1915 (No. 2618), sees. 3, 5, 7—The Constitu-

tion (63 & 64 Vict. c. 12), sec. 51 (xiii.).]

—

An action will not lie against the Common-

wealth Bank or its Governor to recover

penalties for failure to comply with the

provisions of sec. 5 of the Banks and Currency

Act 1915. By Griffith, C.J. and Barton,

Gavan Duffy and Rich, JJ., on the ground

that neither the Commonwealth Bank nor

its Governor is a company, a firm, or an

individual within the moaning of sec. 3 of

the Act, and the businSss of the Common-

wealth Bank does not come within the words

of that section, as it is prohibited by the

Oommonwealth Bank Act 1911-1914 from

issuing bills hv notes payable to bearer on

demand. By Isaacs, J., on the ground that

the Commonwealth Bank Act is within the

power of the Commonwealth Parliament to

enact and that neither the Commonwealth

Bank nor its Governor is a banking company,

firm or individual banker within the meaning

of sec. .5 of the Banks and Currency Act.

Butterworth v. Commonwealth Bank, 22

C.L.B., 206; 22 A.L.R., 448. H.C. (1916).

COMMONWEALTH CONCHilATION

AND ARBITRATION ACT

Industrial arbitration— " Industrial dis-

pute "—" Industrial matter " — Badge of

membership of association—Bight of employee

to wear badge—The Constitution (63 & 64

Vict. c. 12), sec. 51 (xxxv.)—Commonwealth

Conciliation and Arbitration Act 1904-1911

(No. 13 of 1904—No. 6 of 1911), sec. 4.]—See

Conciliation and Akbitkation. Aus-

tralian Tramway Employees Association v.

Prahran and Malvern Tramway Trust, 17

C.L.R., 680; 19 A.L.R., 573.

Powers of Commonwealth Parliament

—

Conciliation and arbitration for settlement of

disputes—^Prohibition of lock-outs and strikes

—The Constitution (63 & 64 Vict. c. 12), sees.

51 (xxxv.), (xxxix.), 107—Commonwealth

Conciliation and Arbitration Act 1904-1915

(No. 13 of 1904—No. 35 of 1915), sees. 4, 6.]—

See Conciliation and Arbitration. Stemp

v. Australian Glass Manufacturers Co. Lid.,.

23 C.L.R., 226 ; 23 A.L.R., 273.

Industrial dispute extending beyond one

State—Plaint in Court' of Conciliation and

Arbitration—Preliminary question as to exist-

ence of dispute—Evidence—Commonwealth

Conciliation and Arbitration Act 1904-1911

(No. 13 of 1904—No. 6 of 1911), sec. 23—
The Constitution (63 & 64 Vict. c. 12), sec. SI

(xxxv.).]

—

See Conciliation and Arbitra-

tion. Federated Felt Hatting Employees^

Union of Australasia v. Denton Hat Mills

Ltd., 18 C.L.R., 88 ; 20 A.L.R., 141.

Industrial dispute extending beyond one

State—^Plaint in Court of Conciliation and

Arbitration— Amendment — Commonwealth

Conciliation and Arbitration Act 1904-1911

(No. 13 of 1904—No. 6 of 1911), sec. 38 (A.).]—

See Conciliation and Arbitration. Feder-

ated Felt Hatting Employees^ Union of

Australasia v. Denton Hat Mills Ltd., 18

C.L.R., 88 ; 20 A.L.R., 141.

Commonwealth Conciliation and Arbitration

Act 1904-1915 (No. 13 of 1904—No. 35 of

1915), sees. 55, 58, 66, Schedule B.—Registered
organization— Powers— Establishment and

maintenance of newspaper—Ultra vires.]—

See Conciliation and Arbitration. Aus-

tralian Workers' Union v. Coles, (1917)

V.L.R., 332; 39 A.L.T., 1 ; 23 A.L.R., 196.

Industrial arbitration—Organization—Rules

—Procedure for amendment—Validity—Refer-

endum— Commonwealth Conciliation and

Arbitration Act 1904-1915 (No. 13 of 1904—

No. 35 of 1915), Part V.]—See Conciliation .

AND Arbitration. Edgar v. Meade

;

Walker v. Meade, 23 C.L.R., 29 ; 23 A.L.R.,

259.

Industrial arbitration—Organization—Rules

—Membership—Method of becoming member
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—Proceedings to recover dues—Estoppel

—

Commonwealth Conciliation and Arbitration

Act 1904-1915 (No. 13 oJ 1904—No. 35 oJ

1915), sees. 55, 68, Schedule B.]—See Con-

ciliation AND Akbitbation. United

Grocers, Tea and Dairy Produce Employees

Union of Victoria v. Linaher, 22 C.L.R.,

176 ; 22 A.L.R., 379.

Industrial arbitration — Organization —
Validity of rules—Referendum, mode of taking

—Commonwealth Conciliation and Arbitration

Act 1904-1915 (No. 13 of 1904—No. 35 of

1915), Part V.]—See Conciliation and
Arbitration. Edgar v. M^ade ; Walker v.

Meade, 23 C.L.R., 29 ; 23 A.L.R., 259.

Industrial arbitration—Organization—Rules

—Recovery of contributions due by members

—

Rights of branches of organization—Common-
wealth Conciliation and Arbitration Act

1904-1915 (No. 13 of 1904—No. 35 of 1915),

sees. 4, 68.]—See Conciliation and Arbitra-

tion. Davidson v. Avstraliah Society o/

Progressive Carpenters dbc, Melbourne Branch,

23 C.L.R., 143; (1917) V.L.R., 312; 23

A.L.R., 157.

Industrial arbitration—Organization—Mem-
ber charged with misconduct—Right to be

heard—Audi alteram partem.]—See Con-

ciliation AND Arbitration. Edgar v.

Meade ; Walker v. Mea4e, 23 C.L.R., 29 ; 23

A.L.R., 259.

Industrial arbitration—Organization—Mem-
bers — Branches — Enforcement of rights

—

Invalid resolution for expulsion—Common-

wealth Conciliation and Arbitration Act 1904-

1915 (No. 13 of 1904—No. 35 of 1915), Part

v.]—See Conciliation and Arbitration.

Edgar v. Meade ; Walker v. Meade, 2 3

C.L.R., 29 ; 23 A.L.R., 2.59.

Employer and employee—Minimum wages

—^Industrial arbitration—Award—^Interpreta-

tion—" Crane engine-driver."]—See Con.

ciliation and Arbitration. Federated

Engine Lhrivers and Firemen's Association of

Australasia v. Colonial Sugar Refining Co.

Ltd., 21 C.L.R., 376.

Employer and employee—Commonwealth

Court of Conciliation and Arbitration—Award

—Commencement of employment—Employ-

ment under award.]—See Conciliation and

Arbitration. Clarke v. Victorian Stevedor-

ing (Sac. Co. Pty. Ltd., 22 A.L.R., 299.

Industrial arbitration—Industrial agreement

—Agreement between an organization and a

branch in a State of an organization—En-

forcement of agreement— Commonwealth

Conciliation and Arbitration Act 1904-1911

(No. 13 of 1904—No. 6 of 1911), sees. 4, 73,

75, 76, 78.]—See Conciliation and Arbi-

tration. Montgomery v. Australian Master

Hairdressers and Wigmakers' Federation,

15 C.L.R., 721.

COMMONWEALTH OF AUSTRALIA
CONSTITUTION
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I.

—

Powers of the Parliament.

(a) Taxation.

The Constitution (63 & 64 Vict. c. 12), sees.

51 (I.), (II.), (xxxix.), 55—Taxing powers

—

Incidental power—Customs—Contract of sale

of goods—Alteration of tariff after contract

made—-Statutory provision that increased

duty be paid by purchaser—Ultra vires

—

Customs Act 1901-1910 (No. 6 of 1901—No.
36 of 1910), sec. 152.]—Sec. 152 of the Cus-

toms Act 1901-1910 is a valid exercise of the

power conferred by sec. 61 (ii.), (xxxix.), of

the Commonwealth Constitution. Crespin

<fc Son V. Colac Co-operative Farmers Ltd.'

21 O.L.R., 205; (1916) V.L.R., 215; 22

.4.L.R., 86. H.C., Griffith, C.J., Barton,

Isaacs, Higgins and Rich, JJ. (1916).

3
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Estate duty—Power of taxation—Subject of

taxation—Estate of' deceased person—In-

clusion of gifts made before decease—Estate

Duty Assessment Act 1914 (No. 33 of 1914),

sec. 8—Estate Duty Act 1914 (No. 25 of 1914),

sec. a—The Constitution (63 & 64 Vict. e. 12),.

sec. 55.]—The provision in see. 8 (4) of the

Estate Duty Assessment Act 1914, that the

property which passed from a deceased person

by a gift inter vivos or settlement made after

the commencement of the Act and within

one year before his decease shall for the

purposes of the Act be deemed to be part

of the estate of the deceased person, is not

invalid. Its incorporation in the Estate

Duty Act 1914, with which the former Act

is to be read as one, has not the effect of

rendering the latter Act an Act dealing with

more than one subject of taxation, nor does

it tax one person in respect of property which

belongs to another. Waterhouse v. Deputy

Federal Commissioner of Land Tax, 17

C.L.R., 665 ; 20 A.L.R., 155, distinguished.

National Trustees Executors <fcc. Co. Ltd. v.

Federal Commissioner of Taxation, 22 C.L.R.,

367 ; 22 A.L.R., 409. H.C., Griffith, C.J.,

Barton, Isaacs, Gavan Duffy and Rich, JJ.

(1916).

(b) Defence of the Commonwealth.

Constitutional law—Parliament of Common-
wealth—Legislative powers—Defence— Ex-

istence of war—Power to fix price of bread

—

The Constitution (63 & 64 Vict. c. 12), sees. 51

(vi.), (xxxix.), 61, 68, 119—War Precautions

Act 1914-1916 (No. 10 of 1914—No. 3 of 1916),

sec. 4—War Precautions (Prices Adjustment)

Regulaticbs 1916 (Statutory Rules 1916, No.

40 and No. 53).]—HeW, by Griffith, C.J. and
Barton, Isaacs, Higgins and Powers, JJ.

{Gavan Duffy and Rich, JJ., dissenting),

that the legislative powers of the Common-
wealth Parliament conferred by sec. 51 (vi.)

and (XXXIX.) of the Constitution include a,

power during the present state of war to fix

within limits of locality the highest price

which during the continuance of the war may
be charged for bread. Farey v. Burvett, 21

C.L.R., 433 ; 22 A.L.R., 201. H.C. (1916).

Trading with the enemy—Validity of Com-
monwealth legislation—Th^ Constitution (63

& 64 Vict. c. 12), sec. 51 (vi.)—Trading with

the Enemy Act 1914 (No. 9 of 1914), sec. 2

(2), (b).]—Sec. 2 (2) of the Trading with the

Enemy Act 1914, which provides that for the

purposes of the Act a person shall be deemed

to trade with the enemy if he perfornbB or

takes part in " (6) any act or transaction

which is prohibited by or under any pro-

clamation rhade by the Governor-General and

published in the Gazette " is a valid exercise

of the legislative power of the Common-

wealth. Welsbach Light Co. dhc. Ltd. v.

Commonwealth of Australia, 22 C.L.R., 268

;

22 A.L.R., 398. H.C, Griffith, C.J., Banton, •

Isaacs and Higgins, JJ. (1916).

(c) Banking.

Commonwealth Bank—Liability for non-

compliance with State laws as to bankings
" Company, firm or individual "—Bank of

issue—Governor of bank— Commonwealth

Bank Act 1911-1914 (No. 18 of 1911—No. 24

of 1914), sec. 8—Banks and Currency Act

1915 (No. 2618), sees. 3, 5, 7—The Constitu-

tion (63 & 64 Vict. c. 12), sec. 51 (xiii.).]—

An action will not lie against the Common-
wealth Bank or its Governor to recover

penalties for failure to comply with the

provisions of sec. 5 of the Banks and Currency

Act 1915. By Griffith, C.J., and Barton,

Gavan Duffy and Rich, JJ., on the ground

that neither the Commonwealth Bank nor its

Governor is a company, a firm, or an indi-

vidual within the meaning of sec. 3 of the

Act, and the business of the Commonwealth
Bank does not come within the words of that

section, as it is prohibited by the Common-
wealth Bank Act 1911-1914 from issuing bills

or notes payable to bearer on demand. By
Isaacs, J., on the ground that the Common-
wealth Bank Act is within the power of the

Commonwealth Parliament to enact, and

that neither the Commonwealth Bank nor

its Governor is a banking company, firm or

individual banker within the meaning of

sec. 5 of the Banks and Currency Act. But,-

terworth v. Commonwealth Bank, 22 C.L.R.,

206 ; 22 A.L.R., 448. H.C. (1916).

((i)j Service and Execution of Process.

Service and Execution of Process Act 1901

(No. 11 of 1901), sees. 4, 6, 13—Court of Petty
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Sessions—Jurisdiction—Service of summons
in another State—^Issue of summons—Federal

jurisdiction—Matters between residents of

different States—Constitution of Court

—

Police Magistrate—Judiciary Act 1903 (No. 6

of 1908), sec. 39—Commonwealth Constitu-

tion, sees. 51 (xxiv.), 75, 77—Justices Act 1890

(No. 1105), sees. 20, 22, 23.]—See, post. The
JuDicATXTRE. Sanderson <fc Co. v. Crawford,

(1915) V.L.K., 568; 37 A.L.T., 89; 21

A.L.R., 368.

(e) Acquisition of Property.

Land—Acquisition by the Commonwealth

—

-" Sell and convey "—Lease by municipality to

the Commonwealth—Power of municipality

to grant lease—Lease for 500 years at pepper-

corn rent—Refusal by Registrar of Titles to

register—Local Government Act 1903 (No.

1893), sees. 238, 239—Lands Acquisition Act

1906 (No. 13 of 1906), sees. 5, 8, 9—Defences
and Discipline Act 1890 (No. 1083), sec. 12—
The Constitution (63 & 64 Vict. c. 12), sees.

51 (2Exxi.), 69, 70.]—See Local Government.

The King v. Regiairar of Titles ; Ex parte

The Commonwealth, 20 C.L.R., 379 ; (1916)

V.L.R., 65 ; 21 A.L.R., 435.

(/) Conciliation and Arbitration.

Industrial arbitration— " Industrial dis-

pute "—" Industrial matter " — Badge of

membership of association—Right of employee,

to wear badge—The Constitution (63 & 64

Vict. c. 12), sec. 51 (xxxv.)—Commonwealth

Conciliation and Arbitration Act 1904-1911

(No. 13 of 1904—No. 6 of 1911), sec. 4.]—The

question of pei^mitting employees to wear and

display when on duty a badge indicating that

they are members of a trade association is an

" industrial " matter within the meaning of

that term in sec. 4 of the Commonwealth

Conciliation and Arbitration Act 1904-1911 ;

and there may be an " industrial dispute "

in respect of such a question within the

definition and within sec. 51 (xxxv.) of the

Constitution. Australian Tramway Em-

ployees Association v. Prahram a/nd Malvern

Tramway Trust, 17 C.L.R., 680.; 19 A.L.R.,

573. H.C., Isaacs, Higgins, Powers and Rich,

JJ. (Barton, A.C.J, dissenting) (1913).

Powers of Commonwealth Parliament

—

Conciliation and arbitration for settlement of

disputes—^Prohibition of lock-outs and strikes

—The Constitution (63 & 64 Vict. c. 12), sees.

51 (xxxv.), (xxxix.), 107—Commonwealth

Conciliation and Arbitration Act 1904-1915

(No. 13 of 1904—No. 35 of 1915), sees. 4, 6.]—

The prohibition in sec. 6 (1) of the Common-

wealth Conciliation and Arbitration Act

1904-1915 against doing anything in the

nature of a " lock-out " or " strike " as those

terms are defined in sec. 4 is within the

legislative powers of the Parliament of the

Commonwealth conferred by sec. 51 (xxxv.)

and (xxxix.) of the Constitution. Stemp -v.

Australian Glass Manufacturers Co. Ltd., 23

C.L.R., 226 ; 23 A.L.R., 273. H.C., Ba/rton,

A.C.J., Isaacs and Higgins, JJ. (Gavan

Duffy and Rich, JJ., dissenting) (1917).

Industrial dispute extending beyond one

State—Plaint in Court of Conciliation and

Arbitration—^Preliminary question as to exist-

ence of dispute—Evidence—Commonwealth

Conciliation and Arbitration Act 1904-1911

(No. 13 of 1904—No. 6 of 1911), see. 23—The
Constitution (63 & 64 Vict. c. 12), sec. 51

(xxxv.).]—On a special case stated during

the hearing of a plaint in the Commonwealth

Court of Conciliation and Arbitration, Held,

by Isaacs, Higgins, Gavan Duffy and Rich,

JJ. (Griffith, C.J and Ba/rton, J., dissenting),

that on the particular facts stated the Com-

monwealth Court of Conciliation and Arbi-

tration would be justified in finding that

there was an actual, threatened, impending

or probable dispute, and in proceeding to

investigate the merits under sec. 23 of the

Commonwealth Conciliation and Arbitration

Act 1904-1911. Federated Felt Hatting

Employees' Union of Australasia v. Denton

Hat Mills Ltd., 18 C.L.R., 88 ; 20 A.L.R.,

141. H.C. (1914).

Commonwealth Conciliation and Arbitration

Act 1904-1915 (No. 13 of 1904—No. 35 of

1915), sees. 55, 58, 66, Schedule B.—Regis-

tered organization— Powers— Establishment

and maintenance of newspaper—Ultra vices.}

—See Conciliation and Abbitkatxon. Aus-

tralian Workers' Union v. Coles, (1917)

V.L.R., 332 ; 39 A.L.T., 1 ; 23 A.L.R., 196,
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Industrial arbitration — Organization —
Bviles—^Procedure for amendment—Validity

—

' Referendum — Commonwealth Conciliation

and Aibitration Act 1904-1915 (No. 13 of

1904—No. 35 of 1915), Part V.J—See Con-

ciliation- AND Aebitkation. Edgar v.

Meade ; Walker v. Meade, 23 C.L.R., 29 ;

23 A.L.B., 259.

Industrial arbitration—Organization—Rules

—Membership—Method of becoming members
—^Proceedings to recover dues—Estoppel

—

Commonwealth Conciliation and Arbitration

Act 1904-1915 (No. 13 of 1904—No. 35 of

1915), sees. 55, 68, Schdule B.]—-See Con-

ciliation AND Arbitration. United

Orocers, Tea and Dairy Produce Employees''

Union of Victoria v. Linaker, 22 C.L.R.,

176 ; 22 A.L.R., 379.

Industrial arbitration — Organization —
Validity of rules—Referendum, mode-of taking

—Commonwealth Conciliation and Arbitra-

tion Act 1904-1915 (No. 13 of 1904—No. 35

of 1915), Part V.]—See Conciliation and
Arbitration. Edgar v. Meade ; Walker v.

Meade, 23 C.L.R., 29 ; 23 A.L.R., 259.

Industrial arbitration—Organization—Rules

—Recovery of contributions due by members

—Rights of branches of organization—Com-

monwealth Conciliation and Arbitration Act

1904-1915 (No. 13 of 1904—No. 35 of 1915),

sees. 4, 68.]—See Conciliation and Arbi-

tration. Davidson v. Australian Society of

Progressive Carpenters tfcc, Melbourne branch,

23 C.L.R., 143 ; 23 A.L.R., 157.

Industrial arbitration—Organization—Mem-
ber charged with misconduct—Right to be

heard—Audi alteram partem.]—See Con-

ciliation AND Arbitration. Edgar v.

Meade ; Walker v. Meade, 23 C.L.R., 29 ;

23 A.L.R., 259.

Industrial arbitration—Organization—Mem-
bers—Branches—Enforcement of rights—In-

valid resolution for expulsion—Commonwealth
Conciliation and Arbitration Act 1904-1915

(No. 13 of 1904—No. 35 of 1915), Part V.]—
See Conciliation and Arbitration. Edgar

V. Meade ; Walker v. Meade, 23 C.L.R., 29 ;

23 A.L.R., 259.

Industrial arbitration—Industrial agreement

—Agreement between organization and a

branch in a State of an organization—Enforce-

ment of agreement—Commonwealth Concilia-

tion and Arbitration Act 1904-1911 (No. 13

of 1904—No. 6 of 1911), sees. 4, 73, 75, 76, 78.]

—See Conciliation and Arbitration.

Montgomery v. Australian Master Hair-

dressers and Wigmakers' Federation, 15

C.L.R., 721.

II.

—

The Judicature.

High Court—Jurisdiction—Mandamus to

Registrar of Titles—The Constitution (63 &
64 Vict. c. 12), sec. 75 (iii.).I—By Griffith,

G.J. and Isaacs, J.—The High Court has,

under sec. 75 (iii.) of the Constitution, juris-

diction to issue a mandamus to the Registrar

of Titles to register an instrument to which

the Commonwealth is a party and which h&

has improperly refused to register. The

King v. Registrar of Titles ; Ejc parte The

Commonwealth, 20 C.L.R., 379 ; (1916)

V.L.R., 65 ; 21 A.L.R., 435. H.C.

Service and Execution of Process Act 1901

(No. 11 of 1901), sees. 4, 5, 13—Jurisdiction-
Service of summons in another State—Issue

of summons—Federal jurisdiction-Matters

between residents of different States—Con-

stitution of Court—Police Magistrate—Judic-

iary Act 1903 (No. 6), sec. 39—Commonwealth
Constitution, sees. 51 (xxiv.), 75, 77—Jus-
tices Act 1890 (No. 1105), sees. 20, 22, 23.]—

A summons in which the defendant was

described as of " Wagga Wagga in the State

of New South Wales " was issued by the

Clerk of Petty Sessions at Melbourne and

indorsed for service out of the jurisdiction

in the manner required by the Service and

Execution of Process Act 1901. The sum-

mons commanded the defendant to appear at

Melbourne to answer a claim for goods sold

and delivered. On the return day the Court

consisted of a Police Magistrate and twO'

honorary Justices of the Peace. Upon due

proof of service in New South Wales and of

facts showing that the contract was made
and that the breach of non-payment arose

wholly in Melbourne, the complainant was

given leave to proceed and an order was

afterwards made for the amount claimed.



73 COMPANY. 74,

Held, that there was jurisdiction to issue the

summons and that the service was good, but
that, inasmuch as the jurisdiction exercised

by the Court was Federal, it could not, by
-nrtue of sec. 39 (2) (d) of the Judiciary Act

1903, be exercised except by a Police Magis-

trate sitting alone, and that as the Court was

wrongly constituted the order was bad.

Sanderson dh Co. v. Crawford, (1915) V.L.R.,

568 ; 37 A.L.T., 89 ; 21 A.L.R., 368. F.C.,

Madden, C.J., Hood and Cussen, JJ.

III.—Transfer of State Department of

PtTBLic Service.

Public service—Pension or superannuation

or retiring allowance—Officer of department

transferred to Commonwealth—Benefits con-

ferred by State Act— The Constitution (63

& 64 Vict. c. 12), sec. 84—Public Service Act

1883 (No. 773), sees. 2, 99, 101—Civil Service

Act 1863 (No. 160).]—-See Public Service.

Blarney v. The Commonwealth, 23 C.L.R.,

177.
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Administration and Probate Act 1915 may

be withdrawn by the consent of the appointoi'

and the company. In the Will of Synot,

(1912) V.L.B., 99; 33 A.L.T., 182; 18

A.L.R., 82, distinguished. In re Salmon,

(1916) V.L.R., 288; 37 A.L.T., 184; 22

A.L.R., 138. a' Beckett, J.

Administration and Probate Act 1915 (No.

2611), see. 7 (2)—Administration—^Intestate

estate—Power to authorize trustee company to

apply—"Next of kin" oi intestate—^Per-

petual Executors and Trustees Association Act

1885 (No. 840), sec. 4.]

—

See Exbctjtobs and

Administrators. In re Howard, (1916)

V.L.R., 503; 38 A.L.T., 72; 22 A.L.R., 291.

Letters of administration—Grant to sub-

stituted attorney.]—Letters of administration

may be granted to a trustee company which

has been appointed a substituted attorney

to apply on behalf of the next-of-kin. Re

White, 4 W.W. & a'B. (I. E. & M.), 19 ; Re

McComhie, 1 V.R. (I. E. & M.), 18 ; ; Re

LaUlliere, 2 V.R. (I. E.. & M.), 51 ; Re

Henderson, 5 A.J.R., 49, considered and

applied. Re Burton, (1913) V.L.R., 28; 34

A.L.T., 149. Cussen, J.

(c) Alteration of Objects.

Company—Alteration of objects—" Con-

veniently or advantageously be combined with

business of the company "—Scope of altera-

tion permissible—Companies Act 1910 (No.

2293), sec. 17 (1) (d).]—The Court confirmed

subject to modifications, and as being within

sec. 17 (1) (d) of the Act, a special resolution

which authorized a company formed primarily

for the buying, sale, export and distribution

of dairy produce and for agency business to

carry on the business of insurance of various

kinds (other than life insurance), and to

receive dpposits. Re Qippskmd and Northern

Co-operative Selling Co. Ltd., (1914) V.L.R.,

503; 36A.L.T., 110. F.C.,a' Beckett, A.C.J.

Hodges and Cussen, JJ.

Company—Alteration of objects—" Con-

veniently 0? advs^ntageously be combined with

business of the company ' '—Scope of alteration

permissible—Modification of special resolution

—Companies Act 1915 (No. 2631), sec. 17

(1) (d), (4).]
—

^The Court confirmed as being

within sec. 17 (1) {d) of the Companies Act

1915 a special resolution which (after modi-

fications directed by the Court) authorized a

company, formed " for the manufacturing

of cheese and butter and the farming of pigs "

to carry on {inter alia) the business of

—

{a}

purchasing, carrying, storing, handling,

manufacturing, refrigerating, selling, export-

ing, distributing and otherwise dealing in

farm, dairy, or garden produce ; (5.) buying

and selling grain, flour, etc. ; (c) purchasing

selling, leasing or otherwise disposing of farm

and dairy requisites, including implements

and machinery ; (d) acquiring patent rights
;

and (e) undertaking all such kinds of agency

as might be connected with the business of

the company. Re Oippsland cmd Northern

Co-operative Selling Co. Ltd., (1914) V.L.K.,

503 ; 36 A.L.T., 110, discussed. Re Cobden

and District Cheese and Buttery Factory Co.

£«d., (1916) V.L.R., 421; 38A.L.T.,39. F.C.

Madden, C.J., Hodges and Cussen, JJ.

Company—Alteration of objects—" Con-

veniently or advantageously combined with

the business of the company "—Scope oi

alteration permissible—Modification of special

resolution—Companies Act 1915 (No. 2681),

sec. 17 (1) (d), (4).]—The Court confirmed as

being within sec. 17 (1) (d) of the Companies

Act 1915, a special resolution which' (after

modifications directed by the Court) author-

ized a company, formed primarily for the

purchase, manufacture, aijd sale of all farm

and dairy produce, and for the export and

disposition of the same and for ancillary

objects, to carry on {inter alia) the business of

—(a) general storekeepers in all branches with

the company's members, customers, and

suppliers, and in connection with any other

business of the company ; (6) the purchase

and sale of all farm and dairy requisites,

including implements and machinery ;
(c)

agency business connected with the business

of the company
; (d) the manufacture and

sale of ice ; (e) general carriers and forwarding

agents in connection with the handling of

farm and dairy produce
; (/) advancing money

to any of the company's members, customers,

or suppliers upon security ; {g) guaranteeing

customers' accounts ; {h) supplying electrical
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motive power, heat, and light. Se Foster

and District Go-operative Butter Factory Ltd.,

(1917) V.L.R., 5. Ciissen, J.

Company—Alteration of objects—Modifica-

tion of special resolution without fresh meeting

—Companies Act 1910 (No. 2293), sec. 17 (1)

(d).]—On the hearing of a petition by a

limited company under sec. 17 of the Oom-

panies Act 1910, the Court has power to

confirm a special resolution for the alteration

of a company's memorandum of association,

subject to approved modifications, without

reference to a fresh meeting of the company.

Be Gippsland and Northern Co-operative

Selling Co. Ltd., (1914) V.L.R., 503; 36

A.L.T., 110. F.C., a'Beckett, A.C.-J.,

Hodges and Cussen, JJ.

(d) Reduction of Capital.

Company—Reduction of capital—Petition

—

Practice—Order on presentation of petition

—

Advertisements — Creditors — Use of " and

reduced," dispensing with—Companies Act

1910 (No. 2293), sees. 53, 54, 56, 57.]—Where

the proposed reduction of share capital of a

company does not involve either the diminu-

tion of liability in respect of unpaid share

capital or the payment to any shareholder of

any paid-up share capital, and the only

creditors of the company (other than credi-

tors who have consented to the reduction)

are trade creditors and employees who are

paid monthly, the Court may make an order

confirming the reduction upon presentation

of the petition, and without fixing a date for

its hearing or requiring the publication of

advertisements, and dispensing altogether

with the use of the words " and reduced."

Re BaUarat Jam Co. Pty. Ltd., (1916) V.L.R.,

180 ; 37 A.L.T., 159. Hodges, J.

III.

—

Membership ; Shakes.

Misrepresentation—Contract to take shares

in provident society—Acquiescence—Delay in

bringing action—Provident Societies Act 1890

(No. 1131), sees. 7, 23, 25.]—/See Contract or

Agreement. Civil Service Co-operative

Society, of Victoria Ltd. v. Blyth, 17 C.L.B.,

601 ; (1914) V.L.B., 305 ; 20 A.L.B., 161.

Companies Act 1915 (No. 2631), sees. 408,

413—Company—No-liability—Contract to buy

shares—Shares issued at discount—^Purchase

money in instalments—Calls—Forfeiture of

shares for non-payment of calls—Recovery of

price of shares—Company voluntarily wound-

up—Action in company's name.]—A no-

Hability mining company being in financial

difficulties, and having 10,000 shares which

had remained unissued, the directors were

authorized by the shareholders at an extra-

ordinary meeting to issue these shares at a

discount or as bonus shares ; and in pur-

suance of such authority, the directors

issued them as paid up to 5s. upon payment

of 3s. per share to be paid by instalments of

3d. per mofath. The defendant was a director

and took part in this meeting. Seven

hundred and twenty of these shares were

issued to the defendant, who paid five instal-

ments of 3d. and two calls of Id. upon them ;

thereafter he failed to pay either the instal-

ments or the calls, and the whole of his shares

were forfeited, and purchased by the Com-

pany. Subsequentlj^^the Company was vol-

untarily wound up, but no liquidator was

appointed. Upon -action being brought in

the name of the Company to recover the

amount of the unpaid instalments. Held,

that the defendant was liable therefor, such

liability being distinguishable from a liability

for calls, and that it was competent for the

Company to sue in its own name. New Oood

Hope Consolidated Gold Mines No Liability

V. Stutterd, (1916) V.L.B., 580; 38 A.L.T.,

56 ; 22 A.L.B., 308. F.C., a'Beckett, Hodges

and Hood, JJ.

Will—Tenant for life and remainderman

—

Shares in company—Dividend—Accumula-

tion of profits—Distribution of assets—Income

or capital.]—For the purpose of determining

the rights of life tenants and remaindermen

entitled under a will respectively to the in-

come and capital of shares in a company

which has power to increase its sjiare capital,

the term " capital " is not necessarily limited

to sums of money appropriated by the com-

pany out of its accumulated profits to an

increase of its share capital and in that form

distributed among the members, but may

also include payments of cash made by the
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company out of such profits to its members

if such payments are in fact intended to be

a distribution of capital as distinguished

from dividends. Knowles v. Ballarat Trus-

tees Executors &c. Go. Ltd. ; Haslem v.

The Same, 22 C.L.R., 212; (1916) V.L.R.,

594 ; 22 A.L.R., 431. H.C., Griffith, C.J.,

Barton, Gavan Duffy and Rich, JJ. (
Isaacs,

J., dissenting).

Will—Income and capital—Tenant for life

and remainderman—Shares in company

—

Accumulated profits—Distribution of assets.]

—A company, which had power to increase

its share capital, in addition to paying a

" dividend " and a " bonus " made a dis-

tribution in cash out of its accumulated

profits among its members equal in amount

to the amount paid up on the shares, and

purported to do so by way of " distribution

of assets." Hdd, that under the circum-

stances the sum received pursuant to such

" distribution of assets '.' by a trustee in

respect of shares to the income of which life

tenants were under a will entitled should be

deemed to have been paid to and accepted

by the trustee as a distribution of capital of

the company, and should, therefore, as

between the life tenants and the remainder-

men be treated as capital. Knowles v.

Ballarat Trustees Executors tSsc. Co. Ltd. ;

Haslem v. The Same, 22 C.L.R., 212 ; (1916)

V.L.R.,594; 22 A.L.R., 431. H.C, Griffith,

G.J., Barton, Gavan Duffy and Rich, JJ.

(
Isaacs, J., dissenting).

Will—Construction—Gift of shares—Divi-

dend declared after testator's death in respect

of period commencing before that event

—

Whether gift of shares carries dividend.]—
Shares in a company were bequeathed to

trustees to sell and convert into money, and

pay the proceeds to certain beneficiaries.

After the death of the testatrix a dividend

was declared in respect of a period which

commenced before that event. Held, that

the dividend was not to be apportioned, but

went with the shares and should be added

to the proceeds of the sale thereof. In re

Moriarty, (1913) V.L.R., 417; 35 A.L.T.,

175; 19 A.L.R., 448. a' Beckett, J.

TV.—Income Tax.

Income Tax Act 1895 (No. 1374), sec. 9 (8)

(b)—Income Tax Act 1903 (No. 1819), sec. 9—
Income tax—Profits of company—Deduction

—Annual sum based on gold won on purchased

land—Whether instalment of purchase money

—Capital expenditure.]—A.B. agreed to sell

certain mining properties to a company,

and stipulated that the balance of the pur-

chase money should be p^id " yearly in sums

equal to twenty per centum of the value of

the gold won from the said properties or

adjoining properties . . after deduct-

ing all actual working expenses.'' In a

return of its income the Company deducted

as an outgoing incurred in Victoria in the

production of income a yearly sum so paid to

A.B. Held, that the company was not

entitled to make the deduction as the pay-

ment was in the nature of a capital expendi-

ture. In re Income Tax Acts, (1915)

V.L.R., 53.') ; 37 A.L.T., 55 ; 21 A.L.R., 359.

F.C., Madden, G.J., a' Beckett and Cussen,

JJ.

Income tax — Assessment — Company —
Income — Deduction — Dividends — Pay-

ment out of profits—^Income Tax Assessment

Act 1915 (No. 34 of 1915), sec' 16.]—A com-

pany, whose assets consisted principally of

shares in another company, paid a dividend

for each of the half-years ended 31st January

1915 and 31st July 1915. A few days before

each dividend was paid the company had no

money in hand. It had in its books an

account called a reserve fund of the nominal

value of £15,000, which represented undivided

profits that had been invested in income-

producing property. Immediately before the

payment of each of the two dividends the

company received by way of income from its

assets a sum rather larger than the amount

of the dividend. Each sum when received

was paid to the credit of the company's

"banking account, which was then overdrawn,

and each dividend was immediately paid by

cheques drawn upon that banking account.

In its return of income for the year ending

30th June, 1915, for the purposes of the

Income Tax Assessment Act 1915, the com-

pany claimed to deduct the amount of the
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two dividends from its total income for that

year, but the Commissioner apportioned the

dividends between the amount appearing

in the profit and loss account for the half-year

ending 31st January, 1915, as having been

brought forward from the previous half-year

and the net profit for the year, and allowed a

deduction of only the proportionate amount
of the dividend so attributed to the net profit

for the year. Held, that the fact that in the

profit and loss accounts the dividends paid

were debited against the gross sums made up

of the net profits of the preceding half-years

together with the balances brought forward

from the previous periods was not conclusive

to show that the dividends sought to be

deducted were not wholly income distributed

to the members of the company within the

meaning of sec. 16 of the Income Tax Aaseaa-

ment Act 1915. Foster Brewing Co. Ltd. v.

Federal Commissioner of Taxation, ^2 C.L.R.,

288; 22 A.L.R,, 406. H.C., Griffith, C.J.,

Barton, Isaacs, Gaman Duffy and Bich, JJ.

0916)- Held, also, on the evidence that the

dividends sought to be apportioned were

wholly income distributed to the members
-within the meaning of sec. 16 of the Income

Tax Assessment Act, 1915 and that their

entire' amount was deductable from the net

profit of the period, 22 C.L.R., 545 ; 23

A.L.R. , 55. H.C., Barton, Isaacs, 6a/i-an

Duffy and Rich, JJ. CJ917) (affirming

Griffith, CJ.).

Income tax — Assessment — Dividends

Irom company—^Payment out of accumulated

profits—Amount carried forward to credit of

profit and loss account—^Income Tax Assess-

ment Act 1915-1916 (No. 34 of 1915—No.
S9 of' 1916), sec. 14 (b).]—The account kept

by a company under the name of the " profit

and loss account " did not show in respect

of a particular year any sum brought forward

from the preceding year or carried forward

to the succeeding year, but showed a sum of

profit or loss confined to the current year and,

as a balance, transferred to another account

called an " appropriation account." It was

the latter account that showed the amount

of accumulated profits brought forward from

the preceding year, the amount paid as divi-

dend and the amount carried forward to the

succeeding year. For the year ending 30th

June, 1915, the dividend was larger than the

amount of profit transferred from the so-called

profit and loss account. Held, that the

amount appearing in the " appropriation

account " for that year as accumulated

profits brought forward from the preceding

year was an amount " carried forward to the

credit of the profit and loss account " within

the meaning of the last proviso to sec. 14 (6),

and therefore was not to be deemed to be

accumulated income. Meares v. Acting

Federal Commissioner of Taxation, 23 C.L.R.,

358; (1917) V.L.R., 728; 23 A.L.R., 425.

Barton, J. (1917).

V.

—

Management ; Dibectobs.

Directors—Place of meeting.]—Semble—
Directors may meet at a place other than the

registered office for the transaction of their

business. Bullfinch Surprise Gold Mining Co

No Liability v. Butler, 35 A.L.T., 99. Mad-

den, C.J. (1913).

Company — Directors— Meeting — Action

in name of company without authority—Per-

sonal liability of solicitor to pay costs.]—The

articles of association of a company provided

that its directors should naeet together for

the despatch of business and that until other-

wise determined three directors should form

a quorum. Two of the directors met casually

in the street and determined to bring an action

against B., and instructed their solicitor to

issue the writ in the name of the company.

After the issue of the writ they informed the

other director and asked him to consent to

the proceedings. B. sought to have the writ

and the service thereof set aside. Held, that

the action was instituted without the author-

ity of the company, and that the plaintiff's

solicitor on the record should pay the defend-

ant's costs of the action and of the motion

to have the writ and the service thereof set

aside. Bullfinch Surprise Gold Mining Co.

No Liability v. Butler, 35 A.L.T., 99. Mad-

den, C.J. (1913).

VI.

—

Actions and Pkoceedings by and

AGAINST.

Company—Voluntary winding-up—Tort by

company—Action commenced before liquida-
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tion—Judgment against company after com-

mencement of liquidation—Damages—Costs

—

Right to payment in full—Execution—Stay

—

Companies Act 1910 (No. 2293), sec. 194.]—

Z., on the 11th December 1913, commenced

an action against a company, claiming

damages for injuries and loss caused by the

company's negligence. On the 31st Decem-

ber, 1913, the company went into voluntary

liquidation, and on the 13th January, 1914,

Z. was informed of that fact. The action,

however, was allowed to proceed, and on

the 5th February, 1914, Z. obtained judgment

against the company for damages and costs.

On the 9th February, 1914, Z. issued execu-

tion. On the 10th February, 1914, the

liquidator of the company informed Z. that

he would allow him to prove in the winding-

up for the amount of the judgment debt and

costs. Z. refused to discontinue the execu-

tion, whereupon the liquidator took out a

summons to restrain Z. from proceeding

with it. Held, that Z. had no preferential

right to payment of his judgment debt and

costs, and that the execution must be

stayed, but that he was at liberty to prove

for the debt and costs, and also for the costs

of the execution already incurred. Re

Bajlarat Motors Pty. Ltd., (1914) V.L.R.,

136 ; 35 A.L.T., 123. Madden, C.J.

Companies Act 1915 (No. 2631), sees. 408,

413— Company— No liability— Contract to

buy shares—Shares issued at discount

—

Purchase money in instalments—Calls—For-

feiture of shares for non-payment of calls

—

Recovery of price of shares—Company vol-

untarily wound-up—Action in company's

name.]— See, ante. III. Membership
;

Shares. New Good Hope Consolidated

Gold Mines No Liability v. Slutterd, (1916)

V.L.R., 580 ; 38 A.L.T., 56 ; 22 A.L.R., 308.

Company — Directors— Meeting — Action

in name of company without authority—Per-

sonal liability of solicitor to pay costs.]—See

ante, V. Management ; Dibectoes. Bull-

finch Surprise Gold Mining Co. No Liability

V. Butler, 35 A.L.T., 99.

Order LXV., r. 6 (a) (Rules of 1906)—

Security for costs—Foreign company—^Volun-

tary liquidation—Discretion of Court—Com-

panies Act 1910 (No. 2293), sees. 8, 287.]—

Sec. 287 of the Companies Act 1910 does not

apply to companies incorporated outside

Victoria. But in an action by such a. com-

pany the Court has a legal discretion to order

a company to give security for the costs of

the action. A plaintiff company incorporated

in New South Wales was, in the exercise of

such discretion, ordered to give security for

the costs of the action. Acetylene Gas Co.

V. Markwald, 27 V.L.R., 301 ; 23 A.L.T., 54 ;

7 A.L.R., 210, followed. Evans v. Sneddon,

28 V.L.R., 396 ; 24 A.L.T., 79 ; 8 A.L.R.,

2l5, distinguished. J. Earle Hermann Ltd.

V. Linden, (1914) V.L.R., 615 ; 36 A.L.T., 90 ;

20 A.L.R., 328. Hood, J.

VII. WiNDING-tJP.

(a) Petition.

I

See also, ante, VI. Actions and Pkoceed-

INGS BY AND AGAINST.

Companies Act 1915 (No. 2631), sees. 137,

138, 139—Rules under the Companies Act

1915, rr. 17, 191, Appendix Forms 4 and S

—

Winding-up by Court—^Practice—^Petition

—

Allegation of interest of petitioner—^Formal

defect or irregularity—Amendment.]—A peti-

tion for the winding-up of a company by the

Court should contain an allegation of the

interest of the petitioner, e.g., that he is a

creditor or a contributory. Where a petition

did not contain such an allegation the Court

refused to allow an amendment and dismissed

the petition. Re Palais Cinema Ltd., (1918>

V.L.R., 113; 39 A.L.T., 95; 24 A.L.R., 6.

Madden, C.J. (1917).

(6) Debts ; Priorities.

Company—Winding-up—" Clerk or ser-

vant ' '—Salary—^Preferential claim— Com-

panies Act 1910 (No. 2293), sec. 208.]—The

secretary of a company, who does all the

secretarial work, and is also the managing

director of the company, is a clerk or servant

within the meaning of sec. 208 of the Cora-

panies Act 1910, and on a, winding-up has a

preferential claim for his salary as secretary

to the amount limited by the section. Be

Standard Rubber and Leatherboard Co. Pty-

Ltd., (1913) V.L.R., 236; 34 A.L.T., 210.

Ciissen, J.
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Companies Act 1915 (No. 3631), sees. 173,

197, 212—Company—Compulsory winding-up

—Prioiities among creditors—Liquidator in

voluntary windii^-up in Ei^land—^Payment

of costs, charges and expenses—Class oi credi-

tors.]—^In a compulsory winding-up of a

company which was in voluntary liquidation

in England, Held, that the English creditors

were entitled to share in the Victorian assets

pa/ri passu with Victorian creditors of the

same class, and that the Court might, under

sec. 212 (1) of the Compcmies Act 1915,

sanction the payment in full of the costs,

charges and expenses of the liquidator in the

voluntary winding-up of the company in

England. In re Australian Midas Gold

Estates Ltd., (1916) V.L.R., 526 ; 38 A.L.T.,

37; 22 A.L.R., 307. Gussen, J. {1916).

COMPENSATION

See COMPULSORY PURCHASE OF LAND
AND COMPENSATION.

COMPLAINT

See JUSTICES OF THE PEACE.

COMPULSORY ACQUISITION OF
LAND AND COMPENSATION

Arbitration— Compensation— Compulsory

purchase—Principles oi valuation—Tramway

Board Act 1915 (No. 2818), sees. 34, 46, 48.]—

The arbitrator appointed to determine the

compensation to be paid imder see. 34 (1)

(v.) of the Tramway Board Act 1915 (No.

2818), by the Tramway Board to the Mel-

bourne Tramway and Omnibus Co. Ltd. for

the things vested in the Board by the Act,

fixed the value of certain of the things by

considering them as things in situ capable

of earning a profit, and by reference to

structural cost, less a deduction for deprecia-

tion. In so fixing the values the arbitrator

did not regard the possibility or probability

of the cable tramway system being converted

into an electrical tramway system, or

consider any evidence on that subject

Held (per Hodges and Hood, JJ., Madden,

C.J., dissenting)—(1) That the compensation

should not have been fixed by reference to

structural value; and (2) that the possi-

bility of a conversion of the tramway system

should have been considered. Per Hodges,

J.—The fact that there was no satisfactory

market for the things in respect of which

com.pensation under the Act was to be deter-

miaed did not affect the money equivalent

to be paid for the compulsory taking of those

things. The true test was—What could the

Company get for the things it was compelled

to sell, or of what money valuei were they to

the Company for any use that the Company

could put them to ?—Whether the things

were obsolescent was » matter to be con-

sidered in fixing the compensation. Per

Hood, J.—The word " compensation " as

used in the Act has its ordinary meaning.

The real test was the pecuniary loss sustained

by the Company through being deprived of

its property, and neither the advantage

gained by the Tramway Board nor the price

to be paid for that advantage, was to be

considered in fixing the/compensation under

the Act.—In fixing the compensation the

market value of the things acquired by the

Tramway Board should have been assessed,

including therein any intrinsic value arising

from their nature or position, making theni

adaptable generally to tramway purposes.

—

As the intention of the Act was merely to-

recoup the Company for the actual monetary

loss sustained by it owing to the compulsory

taking, the question of structural value had'

no bearing on the matter.—By sec. 48 of the

Act, the Legislature intended that in the

case of chattels, as well as of land, the

arbitrator was to be guided by the principles

of the Lands Compensation Act relating to

compensation, so far as they were applicable.

Be Melbov/me Tra/mway and Omnibus Co.

Ltd. amd The Tramway Board, (1917) V.L.R.,

472; 23 A.L.R., 219. F.C. [In this case

an appeal to the Privy Council is pending].
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Compensation foi land compulsorily taken

—

Xand taken from owner Jor railway purposes

—

Land retained by owner depreciated in value

1>y railway traffic—Depreciation not due to any-

thing done on land taken—Lands Compensa-

tion Act 1915 (No. 2678), sec. 35.]—The Vic-

torian Railways Commissioners under their

statutory powers took a public road adjoining

land belonging to L., also a piece of land

belonging to L., and also land belonging to

other owners for the purpose of building a

railway along such road past the land re-

tained by L. on to the land taken from L. and

that taken from the other owners where the

Commissioners proposed to establish a depot

for goods. The land taken from L. was

separated by a street from that retained by

him. In an arbitration between the Com-

missioners and L., the arbitrator found that

in order to use the land taken from L. as part

of the depot for goods the Commissioners

would have to run trains past the land

retained by L., which, owing to smoke

smuts and vibration would be thereby

depreciated in value, but that the deprecia-

tion in value would not arise from any act

which thei Commissioners were likely to do

or. omit on the land taken from L. Held,

that L. was not entitled to compensation for

such depreciation. Re Laycock and The

Victorian Railways Commissioners, (1917)

V.L.R., 556; 39 A.L.T., 65 ; 23 A.L.R., 329.

F.C., Madden, C.J., Hodges and Hood, JJ.
(1917).

Land—Compulsory purchase—Measure of

compensation—Contract by owner for building

on land—Non-performance of contract

—

Compromise with builder—Frahran and Mal-

vern Tramways Trust Acts (Nos. 2130, 2166,

2294, 2396).]—The owner of land had entered

into a contract with a builder for the erection

of a, building on the land. Later on the

Prahran and Malvern Tramways Trust com-
pulsorily acquired the land under its statu-

tory powers. Held, that the owner was not
entitled to compensation on the basis of a

compromise made by him with the builder

in respect of the non-performance of the

contract. In re Prahrcm and Malvern Tram-
ways Trust and Ward, (1915) V.L.R., 656;

37 A.L.T., 45 ; 21 A.L.R., 378. Hodges J.

Land—Compulsory purchase— SuitabiUty

for tramway purposes—Measure of Com-

pensation—Notice to treat—Date with refer-

ence to which Compensation should be fixed

—

Frahran and Malvern Tramways Trust Acts

(Nos. 2130, 2168, 2294, 2396).]—Where land

is taken compulsorily for tramway purposes

the tribunal assessing the compensation, in

determining the value of the land from its

suitability by position for those purposes,

should have regard to any " enhanced value "

arising from the probability of a. tramway

coming to the particular district, but not to

the value arising from the fact that a particu;

lar route for the tramway has been fixed.

In re Lucas and Chesterfield Oas and Water

Board, (1909) 1 K.B., 16, followed and

applied. Compensation for land compulsor-

ily taken by virtue of the Prahran and Mal-

vern Tramways Trust Acts should be assessed

on the basis of the value at the time the notice

to treat is given to the owner. In re PraJiran

and Malvern Tramways Trust and Ward,

(1915) V.L.R., 656; 37 A.L.T., 45; 21

A.L.R., 378. Hodges, J.

Tramway Board Act 1915 (No. 2818), sees.

34 (1) (i), (ii.), (iv.), 50 (2) (b)—Compulsory

purchase—Compensation—Date in relation

to which value to be ascertained.]—Under the

Tramway Board Act 1915 the date in relation

to which the value of the subject matter of

the compensation is to be ascertained is the

date when that subject matter was acquired

by the Tramway Board. Re Melbourne

Tramway and Omnibus Co. Lid. and The

Tramway Board, (1917) V.L.R., 472; 23

A.L.R., 219. F.C. [In this case an appeal

to the Privy Council is pending].

Compensation for land compulsorily taken

—Withdrawal of notice to treat—Simultaneous

service of second notice to treat—Date to be

considered in valuing land—Lands Compensa-

tion Act 1915 (No. 2678), sees. 9, 35.]—The

Victorian Railways Commissioners served

the owner of certain land with notice to treat

on ,12th May, 1913. On 26th June, 1914,

they served him simultanQously with a second

notice to treat and a notice withdrawing the

iirst notice to treat. Held, that the first

notice to treat having been abandoned, com-
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pensation should be based on the value of

the land at the date of the service of the

second notice to treat. Re Laycock and The

Victorian Railways Commissioners, (1917)

V.L.R., 556 ; 39 A.L.T., 65 ; 23 A.L.R., 329.

F.C., Madden, C.J., Hodges and Hood, JJ.

(1917).

CONCEALMENT OF BIRTH

See CRIMINAL LAW.

CONCnJATION AND ARBITRATION

COL.

I. Commonwealth Court of Con-

ciliation AND Arbitration 89

(a) Jurisdiction . . . . . . 89

(6) Practice 90

II. Organizations ; Rules ; Rights

AND Duties of Members . . 91

III. Awards ; Industrial Agree-

ments . . . . .

.

. . 94

I.

—

Commonwealth Court op Conciliation

AND Arbitration.

(a) Jurisdiction.

Industrial arbitration— "Industrial dis-

pute "—" Industrial matter " — Badge of

membership of association—Right of employees

to wear badge—The Constitution (63 & 64

Vict. c. 12), sec. 51 (jdexv.)—Commonwealth

Conciliation and Arbitration Act 1904-1911

(No. 13 of 1904—No. 6 of 1911), sec. 4.]—

The question of permitting employees to wear

and display when on duty a badge indicating

that they are members of a trade association

is an " industrial matter " within the meaning

of that term in sec. 4 of the Commonwealth

Conciliation cmd Arbitration Act 1904-1911 ;

and there may be an " industrial dispute "

in respect of such a question within the

definition and within sec. 51 (xxxv.) of the

Constitutionr Australian Trarmvay Em-

ployees Association v. Prahran and Malvern

Tramway Trust, 17 C.L.R., 680. H.C,

Isaacs, Higgins, Powers and Rich, JJ.

(Barton, ^.C. J., dissenting) (1913).

Powers of Commonwealth Parliament

—

Conciliation and arbitration for settlement of

disputes—^Prohibition of lock-outs and strikes

—The Constitution (63 & 64 Vict. c. 12), sees.

51 (xxxv.), (xxxix.), 107—Commonwealth

Conciliation and Arbitration Act 1904-1915

(No. 13 of 1904—No. 35 of 1915), sees. 4, 6.]—

The prohibition in sec. 6 (1) of the Common-

wealth Conciliation and Arbitration Act

1904-1915 against doing anything in the

nature of a " lock-out " or " strike " as those

terms are defined in sec. 4 is within the

legislative powers of the Parliament of the

Commonwealth conferred by sec. 51 (xxxv.)

and (xxxix.) of the Constitution. Stemp v.

Australian Glass Manufacturers Co. Ltd.,

23 C.L.R., 226; 23 A.L.R., 273. H.C:,

Barton, A.C.J., Isaacs and Higgins, JJ.

(Gavan Duffy and Rich, JJ. dissentingy

(1917).

Industrial dispute extending beyond one

State—Plaint in Court of Conciliation and

Arbitration—Preliminary question as to exist-

ence of dispute—Evidence—Commonwealth

Conciliation and Arbitration Act 1904-1911

(No. 13 of 1904—No. 6 of 1911), sec. 23—
The Constitution (63 & 64 Vict. c. 12), sec. 51

(xxxv.).]—On a special case stated during

the hearing of a plaint in the Commonwealth

Court of Conciliation and Arbitration, Held,

by Isaacs, Higgins, Gavan Duffy and Rich,

JJ. (Griffith, C.J. and Barton, J., dissent-

ing), that on the particular facts stated the

Commonwealth Court of Conciliation and

Arbitration would be justified in finding

that there was an actual, threatened, impend-

ing or probable dispute, and in proceeding

to investigate the merits under sec. 23 of the

Commonwealth Conciliation and Arbitration

Act 1904-1911. Federated Felt Hatting

Employees Union of Australasia v. Denton

Hat Mills Ltd., 18 C.L.R., 88 ; 20 A.L.R.,

141. H.C. (1914).

(6) Practice.

Industrial dispute extending beyond one

State—^Plaint in Court of Conciliation and

Arbitration— Amendment — Commonwealth.

Conciliation and Arbitration Act 1904-1911

(No. 13 of 1904—No. 6 of 1911), see. 38 a.]—

A plaint before the Commonwealth Court of
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Conciliation and Arbitration alleging the

existence of a dispute between the parties

may after the hearing of the plaint has

begun be amended under sec. 38a, so as to

allege in addition or as an alternative that

there was a pending, threatened or probable

dispute between the parties. Federated Felt

Hatting Employees^ Union of Australasia v.

Denton Hal Mills Ltd., 18 C.L.R., 88; 20

A.L.R., 141. H.C., Griffith, C.J., Barton,

Isaacs, Higgins, Gavan Duffy, Powers and

Bich, JJ. (19U). I

II.

—

Okganizations ; Rtjlbs ; Rights and

Duties of Members.

Commonwealth Conciliation and Arbitta-

tion Act 1904-1915 (No. 13 of 1904—No. 35 of

1915), sees. 55, 58, 66, Schedule B.—Regis-
tered organization—Powers— Establishment

and maintenance of newspaper—Ultra vires.]

—The establishment and maintenance of a

newspaper by an organization registered

under the Corrmumwealth Conciliation and

Arbitration Act is not in itself, and consid-

ered without reference to its effect in pro-

moting or disturbing industrial harmony,

contrary to the policy or opposed to any of

the provisions of that Act. Held, accord-

ingly, that the establishment and mainten-

ance of a newspaper was not ultra vires an

organization so registered which included

such an enterprise among its objects. Aus-

tralian Workers^ Union v. Coles, [1917]

V.L.R., 332 ; 39 A.L.T., 1 ; 23 A.L.R., 196.

a'' Beckett, J.

Industrial arbitration — Organization —
Rules—Procedure for amendment—Validity

—

Referendum—Commonwealth Conciliation and

Arbitration Act 1904-1915 (No. 13 of 1904—

No. 35 of 1915), Part V.]—The rules of an

organization registered under the Common-

wealth Conciliation and Arbitration Act

created a " federal council " whose duties

were {inter alia) to administer the rules, to

be guided by any referenda of the members,

and to hear and determine appeals submitted

by branches. They also provided that the

supremo Government should be a triennial

conference, that all the decisions of the con-

ference in altering or amending the rules

should be submitted to a referendum of aU

the members and that all alterations or

amendments carried by a majority vote should

be binding on all members. The rules, also,

by a, rule dealing specially with " amend-

ment of rules " (rule 9), provided that all

proposals for the amendment of nxles should

be submitted to the secretary of the federal

council, which should have power to suggest

amendments ; 'that the secretary should

prepare an agenda paper for the conference,

a copy of which should be sent to each branch
;

and that (rule 9 (c) )
" the federal council

. shall, on the urgent representation

of any branch, take a referendum on any

matter of vital importance to the welfare of

the " organization. " Should such refer-'

endum be favourable to the proposal, it shall

have the same effect as if passed by triennial

conference." Held, that rule 9 (c) applied

to the amendment of the rules, that a refer-

endum might be taken on an amendment

of the rules formulated by the federal covmcil

and submitted by it to the whole of the

members, and that if the resxilt was favour-

able the effect would be the same as if

the referendum had' followed upon a decision

of the triennial conference. Edgar v. Meade ;

Walker v. Meade, 23 C.L.R., 29 ; 23 A.L.R.,

259. Isaacs. J. (1916).

Industrial arbitration—Organization—Rules

—Membership—Method of becoming member

—Proceedings to recover dues—Estoppel

—

Commonwealth Conciliation and Arbitration

Act 1904-1915 (No. 13 of 1904—No. 35 of

1915), sees. 55, 68, Schedule B.]—The rules

of an organization registered under the Com-

monwealth Conciliation and Arbitration Act

1904-1915 on the subjects prescribed by

Schedule B. to the Act, are peremptory, and

therefore a person can only become a member

in the manner prescribed by those rules.

Accordingly, where by the rules of the com-

plainant organization it was provided that

a candidate for admission should fill in a .

nomination form, pay the entrance fee and

should thereupon become a member, and

where on proceedings in a Court of Petty

Sessions under sec. 68 of the Act by the com-

plainant organization to recover dues from

the defendant, who was alleged to be a

member, {he Magistrate found that he, not
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having paid an entrance fee, was not a

member, Held, that the defendant was not

•estopped from denying that he was a member
by an agreement by which he undertook to

pay to the organization a certain sum per

fortnight off his arrears in addition to his

ordinary contributions until his arrears had

been paid off. United Grocers, Tea and

Dairy Produce Employees Union of Victoria

V. Linaker, 22 C.L.R., 76 ; 22 A.L.E., 379.

H.C., Oriffith, C.J., Barton, Isaacs, Gcmam

Duffy and Rich, JJ. (1916).

Industrial aibitiation—Oiganization—^Valid-

ity of rules—Referendum, mode of taking

—

Commonwealth Conciliation and Arbitration

Act 1904-1915 (No. 13 of 1904—No. 35 of

i915), Part V.]—The validity of the rules of

an organization registered under the Gom-

monwealth Conciliation and Arbitration Act

and the mode of taking a referendum under

such rules, discussed. Edgar v. Meade

;

Walker v. Meade, 23 C.L.R., 29 ; 23 A.L.R.,

259. Isaacs, J. (1916).

Industrial arbitration—Organization—Rules

—Recovery of contributions due by members

—

Sights of branches of organization—Common-

wealth Conciliation and Arbitration Act

1904-1915 (No. 13 of 1904—No. 35 of 1915),

sees. 4, 68.]—The only mode of recovering

contributions payable to an organization

registered under the Commonwealth Concilia-

tion and Arbitration Act 1904-1915 by a

member thereof is that provided by sec. 68

of the Act, namely, by proceedings in the

name of the organization, and a branch of

an organization has no authority under that

section to take proceedings in its own name

to recover them. Davidson v. Australian

. Society of Progressive Carpenters <fcc., Mel-

bourne Branch, 23 C.L.R., 143 ; 23 A.L.R.,

157. H.C., Ba/rton, A.C.J., Isaacs and

Rich, JJ. (1917).

Industrial arbitration—Organization—Mem-
ber charged with misconduct—Right to be

heard—Audi alteram partem.]—A member of

an organization registered under the ,
Com-

monwealth Conciliation and Arbitration Act

charged with misconduct has, in the absence

of express provision in the rules to the con-

trary, a right to be heard before the matter

is determined against him, and if he is not

afforded a proper opportunity of being heard,

then, irrespective of the merits, the decision

is contrary to natural justice and cannot

stand. Lapointe v. L' Association de Bien-

faisance et de la Retraite de la Police de

Montreal, (1906) A.C., 535, and Green v.

Howell, (1910) 1 Ch., 495, applied. Edga/r

V. Meade ; Walker v. Meade, 23 C.L.R., 29 ;

23 A.L.R., 259. Isaacs, J. (1916).

Industrial arbitration—Organization—Mem-
bers—Branches—Enforcement of rights—^In-

valid resolution for expulsion—Commonwealth

Conciliation and Arbitration Act 1904-1915

(No. 13 of 1904—No. 35 of 1915), Part V.]—
A menxber of an organization registered under

the Cormnonwealth Conciliation and Arbitra-

tion Act or a group of such members forming

a branch recognized by the rules of the

organization may, even when there is no

proprietary right in him or them, assert in a.

Court of competent jurisdiction his or their

legal right to remain a member or a branch of

the organization, notwithstanding an invalid

resolution to expel him or them and thereby

to exclude him or them from the status and

benefits intended by the Act to be conferred

on him or them. Edga/r v. Meade ; Walker

V. Meade, 23 C.L.R., 29; 23 A.L.R., 259.

Isaacs, J. (1916).

III.

—

Awards : Industrial Ageebmekts.

Employer and employee—Minimum wages
—^Industrial arbitration—Award—Interpreta-

tion—" Crane engine-driver."]—By an award

of the Commonwealth Court of ConciUation

and Arbitration a minimum rate of wages was

fixed for, amongst other classes of engine-

drivers, " crane engine-drivers." Held, that

that term denotes a person in charge of an

engine by which a crane is operated, and

includes a person who is in charge of an

electric motor supplied with electricity from

an outside source together with a crane

operated by that motor. Federated Engine

Drivers and Firemen's Association of Aus-

tralasia V. Colonial Sugar Refining Co. Ltd.,

21 CL.R., 376. H.C., Griffith, C.J., Barton,

Isaacs and Rich, JJ. (1916).



95 CONSTITUTIONAL LAW. 9S

Employer and employee—Commonwealth

Court of Conciliation and Arbitration—Award
•—Commencement o! employment—Employ-

ment under award.]—An award was made by

the Commonwealth Court of Conciliation and

Arbitration in relation to waterside workers,

to operate from the end of the year 1915.

In the clause fixing meal time it was provided

as follows :

—
" Supper—Midnight to 1 a.m.,

unless the employment begin at midnight."

Held, that " the employment " meant

employAient under the award, and therefore

that men whose employment had commenced

prior to midnight on December 31st, 1915,

and extended into the early hours of January

1st, 1916, were not entitled to the supper hour

from midnight to one in the morning of that

day. Clarke v. Victoria Stevedoring cfcc. Co.

Pty. Ltd., 22 A.L.R., 299. Hodges, J. (1916).

Industrial arbitration—Industrial agreement

—Agrecsment between an organization and a

branch in a State oi an organization—Enforce-

ment oJ agreement—Commonwealth Concilia-

tion and Arbitration Act 1904-1911 (No. 13

oJ 1904—No. 6 of 1911), sees. 4, 73, 75, 76,

78.]—An agreement was made between the

Victorian branch of an association which was

registered as an organization under the

Commonwealth Conciliation and Arbitration

Act 1904-1911, and another association which

also was so registered, and the seal of the

first-mentioned association was affixed to it.

The agreement, was filed and the Industrial

Registrar certified that it was duly made and

executed pursuant to the Act by and on

behalf of the parties thereto. Held, that as

the agreement was not made between organ-

izations nor between an organization and a

person, it was not within sees. 73 and 75 of

the Act, and therefore that a breach of it

could not be punished in the manner pre-

scribed by the Act. Montgomery v. Aus-

tralian Master Hairdressers ami Wigmakers'

Federation, 15 C.L.R., 721. H.C., Griffith,

C.J., Barton, Isaacs and Gavan Duffy, JJ.
(1913).
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I. Powers of Commonwealth
Parliament.

The Constitution (63 & 64 Vict. c. IS), sees.

51 (i.) (ii.), (xxxix.) 55—Taxing power—Inci-

dental power—Customs—Contract of sale o!

goods—Alteration of tariff after contract

made—Statutory provision that increased

duty be paid by purchaser—Ultra vires

—

Customs Act 1901-1910 (No. 6 of 1901—No.
36 of 1910), sec. 15!!.]

—

See. Commonwealth
of Australia Constitution. Crespin &
Son V. Colac Co-operative Farmers Ltd., 21

C.L.R., 205; (1916) V.L.R., 215; 2S

A.L.R., 86.

Estate duty—^Power of taxation—Subject of

taxation—Estate of deceased person—Inclu-

sion of gifts made before decease—Estate

Duty Assessment Act 1914 (No. 2Z of 1914),

sec. 8—Estate Duty Act 1914 (No. 25 of 1914),

sec. 2—The Constitution (63 & 64 Vict. c. 12),

sec. 55.]—See Commonwealth of Aus-

tralia Constitution. National Trustees

Executors <fcc. Co. Ltd. v. Federal Commis-

sioner of Taxation, 22 C.L.R., 367 ; 22

A.L.R., 4-09.

Constitutional law—Parliament of Common-
wealth—Legislative powers—Defence—Exist-

ence of war—Power to fix price of bread—
The Constitution (63 & 64 Vict. c. 12), sees.

51 (vi.) (xxxix), 61,68, 119—War Precautions

Act 1914-1916 (No. 10 of 1914—No. 3 of 1916),

sec. 4—War Precautions (Prices Adjustment)

Regulations 1916 (Statutory Rules 1916, No.

40 and No. 53).]

—

See Commonwealth of

Australia Constitution. Farey v. Bur-

vett, 21 C.L.R., 433 ; 22 A.L.R., 201.
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Trading with the enemy—Validity of Com-
monwealth legislation—The Constitution (63

& 64 Viet. 0. 12), sec. 51 (vi.)—Trading with

the Enemy Act 1914 (No. 9 oi 1914), sec. 2

(2) (b).]—See Commonwealth op Attsteaua

Constitution. WeUbach Light Co. dkc.

Ltd. V. Gom/monwealth of Australia, 22

C.L.R., 208 ; 22 A.L.R., 398.

Commonwealth Bank—^Liability for non-

compUance with State laws as to banking

—

" Company, fiim or individual "—Bank of

issue— Governor of bank— Commonwealth

Bank Act 1911-1914 (No. 18 of 1911—No. 24

of 1914), sec. 8—Banks and Currency Act

1915 (No. 2618), sees. 3, 5, 7—The Constitu-

tion (63 & 64 Vict. c. 12), sec. 51 (xiii.).]—

See Commonwealth of Australia Con-

stitution. Butterworth v. Commonwealth

Bank, 22 C.L.R., 206*; 22 A.L.R., 448.

Service and Execution of Process Act 1901

(No. 11 of 1901), sees. 4, 5, 13—Court of Petty

Sessions—Jurisdiction—Service of summons

in another State—Issue of summons—Federal

jurisdiction—Matters between residents of

different States—Constitution of Court

—

Police Magistrate—Judiciary Act 1903 (No.

6 of 1903), sec. 39—Commonwealth Constitu-

tion, sees. 51 (xxiv.), 75, 77—Justices Act

1890 (No. 1105), sees. 20, 22, 23.]—-See Com-

monwealth OP Australia Constitution.

Sanderson & Co. v. Crawford, (1915) V.L.R.,

568 ; 37 A.L.T., 89 ; 21 A.L.R., 368.

Land—Acqmsition by the Commonwealth

—

" Sell and convey "—Lease by municipality

to Commonwealth—Power of municipality to

grant lease—Lease for 500 years at peppercorn

rent—Refusal by Registrar of Titles to register

—Local Government Act 1903 (No. 1893), sees.

238, 239—Lands Acquisition Act 1906 (No. 13

of1906), sees. 5, 8, 9—Defences and Discipline

Act 1890 (No. 1083), sec. 12—The Constitution

(63 & 64 Vict. c. 12), sees. 51 (xxxi.), 69, 70.]—

See Local Government. The King v.

Registrar of Titles ; Ex parte The Common-

weaUh, 20 C.L.R., 379 ; (1916) V.L.R., 65
;

21 A.L.R., 435.

Industrial arbitration—" Industrial dis-

pute "—" Industrial matter "— Badge of

membership of association—Right of employee

to wear badge—The Constitution (63 & 64

Vict. c. 12), see. 51 (xxxv.)—Commonwealth

Conciliation and Arbitration Act 1904-1911

(No. 13 of 1904—No. 6 of 1911), sec. 4.]—See

Commonwealth op Australia Constitu-

tion. Australian Tramway Employees' As-

sociation V. Prahran and Malvern Tramway

Trust, 17 C.L.R., 680.

Powers of Commonwealth Parliament

—

Conciliation and arbitration for settlement of

disputes—^Prohibition of lock-outs and strikes

—The Constitution (63 & 64 Vict. e. 12),

sees. 51 (xxxv.), (xxxix.), 107—Commonwealth

Conciliation and Arbitration Act 1904-1915

(No. 13 of 1904—No. 35 of 19151, sees. 4, 6.]—

See Commonwealth op Australia Con-

stitution. Stempv. Australian Glass Manu-

facturers Co. Ltd., 23 C.L.R., 226 ; 23 A.L.R.,

273.

Industrial dispute extending beyond one

State— Plaint in Court of Conciliation and

Arbitration—Preliminary question as to exist-

ence of dispute—Evidence—Commonwealth

Conciliation and Arbitration Act 1904-1911

(No. 13 of 1904—No. 6 of 1911), sec. 23—The
Constitution (63 & 64 Vict. c. 12), sec. 51

(xxxv.).]—See Concili.^tion and Arbitra-

tion. Federated Felt Hatting Employees'

Union of AuFitralasia v. Denton Hat Mills

Ltd., 18 C.L.R., 88 ; 20 A.L.R., 141.

Commonwealth Conciliation and Arbitration

Act 1904-1915 (No. 13 of 1904—No. 35 of

1915), sees. 55, 58, 66, Schedule B—Registered

organization— Powers— EstabUshment and

maintenance of newspaper—Ultra vires. —
See Conciliation and Ap.bitration. Aus-

tralian Workers' Union v. Coles, (1917)

V.L.R., 332 ; 39 A.L.T., 1 ; 23 A.L.R., 196.

Industrial arbitration—Organization—Rules

—Procedure for amendment—VaUdity—Com-

monwealth Conciliation and Arbitration Act

1904-1915 (No. 13 of 1904—No. 35 of 1915),

Part v.]

—

See Conciliation and Arbitra-

tion. Edgar v. Meade ; Walker v. Meade,

23 C.L.R., 29 ; 23 A.L.R., 259.

Industrial arbitration—Organization—Rules

Membership—Method of becoming member

—

Proceedings to recover dues—Estoppel—Com-

monwealth Conciliation and Arbitration Act

4
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1904-1915 (No. 13 of 1904—No. 35 of 1915),

sees. 55, 68, Schedule B.]—See Conciliation

AND Arbitration. United^ Orocere, Tea and

Dairy Produce Employees' Union of Australia

V. Linaker, 22 C.L.R,., 176 ; 22 A.L.R., 379.

Industrial arbitration—Organization—Valid-

ity oi rules—Referendum, mode of taking

—

Commonwealth Conciliation and Arbitration

Act 1904-1915 (No. 13 of 1904—No. 35 of

1915), Par V.l—See Conciliation and Arbi-

tration. Edgar v. Meade ; Wallcer v. Meade

23 C.L.R. , 29 ; 23 A.L.R., 259.

Industrial arbitration—Organization—Rules

—Recovery of contributions due by members

—

Rights of branches of organization—Com-

monwealth Conciliation and Arbitration Act

1904-1915 (No. 13 of 1904—No. 35 of 1915),

sees. 4, 68.]—See Conciliation and Arbi-

tration. Davidson v. Australian Society

of Progressive Carpenters dbc, Melbourne

Branch, 23 C.L.R., 143; 23 A.L.R., 157.

Industrial arbitration—Organization—Mem-
ber charged with misconduct—Right to be

heard—Audi alteram partem.]—See Con-

ciijation and Arbitration. Edgar v.

Meade ; Walker v. Meade, 23 C.L.R., 29 ; 23

A.L.R., 259.

Industrial arbitration—Organization—Mem-
bers—Branches—Enforcement of rights—In-

valid resolution for expulsion—Commonwealth

Conciliation and Arbitration Act 1904-1915

(No. 13 of 1904—No. 35 of 1915), Part V.]—
See Conciliation and Arbitration. Edgar

V. Meade ; Walker v. Meade, 23 C.L.R., 29

23 A.L.R., 259.

Industrial arbitration—Industrial agreement

between organization and a branch in a State

of an organization—Enforcement of agreement

—Commonwealth Conciliation and Arbitration

Act 1904-1911 (No. 13 of 1904—No. 6 of

1911) sees. 4, 70, 75, 76, 78.]—-See Concil-

iation and Arbitration. Montgomery v.

Australian Master Hairdressers and Wig-

makers' Federation, 15 C.L.R., 721.

II.

—

The Commonwealth Judicature.

High Court—Jurisdiction—Mandamus to

Registrar of Titles—The Constitution (63 &
64 Vict. c. 12), see. 75 (iii.).]—See Common-

wealth OF Australia Constitution. The

King v. Registrar of Titles ; Ex parte The

Commonwealth, 20 C.L.R., 379 ; (1916)

V.L.R., 65 ; 21 A.L.R., 435.

Service and Execution of Process Act 1901

(No. 11 of 1901), sees. 4, 5, 13—Jurisdiction-
Service of summons in another State—Issue

of summons—Federal jurisdiction—Matters

between residents of different States—Con-

stitution of Court— Police Magistrate— Jn-

dieary Act 1903( No. 6), see. 39—Common-

wealth Constitution, sees. 51 (xxiv.), 75, 77—

Justices Act 1890 (No. 1105), sees. 20, 22, 23.]

—See Commonwealth of Australia Con-

stitution. Sanderson db Co. v. Crawford,

(1915) V.L.R., i>68; 37 A.L.T., 89; 21

A.L.R., 368.

III.

—

Transfer op State Department of

Public Service to Commonwealth.

Public Service—Pension or superannuation

or retiring allowance—Officer of department

transferred to Cotnmonwealth—Benefits con-

ferred by State Act—The Constitution (63 &
64 Vict. e. 12), see. 84—Public Service Act

1883 (No. 773), sees. 2, 99, 101—Civil Service

Act 1862 (No. 160).]—See Public Service,

Blaney v. The Commonwealth, 23 C.L.R.,

177.
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I.—OrFEB ; Acceptance ; Consideration.

Contract—^Fiomise to make gift by will

—

Evidence.]—In an action brought by the

plaintiff against the executors of her father's

estate, alleging a contract by which her father

had, for valuable consideration, promised

that he would by his last will leave her a share

in his estate equal to the shares he left to

certain others of his children, and claiming

damages for breach of such contract, the

plaintiff relied on oral conversations. The

Statute of Frauds was not pleaded. Held,

that the question for consideration was

whether the oral conversations amounted

to a contract for valuable consideration,

or to a mere representation of intention

which the plaintiff was content to accept.

Held, also, that, the Judge of the Supreme

Court having found on the evidence that the

plaintiff had failed to estabUsh her case, there

was no ground for disturbing that finding.

Wells V. Matthews, 18 C.L.R., 440. H.C.,

Griffith, C.J., Isaacs, Gavam Duffy, Powers

and Rich JJ. (1914).

Contract—Promise to provide for house-

keeper, it she wonid remain in service, so that

she would have to work no more—Uncer-

tainty—Contract or statement of intention

—

Damages—Difficulty in assessment.]—A. waA

employed by B. as housekeeper and nurse at a

weekly wage. B. said to A. " If you'll

stay with me, I'll provide for you so that you

will have to work no more " ; A. replied

" All right," and she stayed with B. till his

death. B., during his lifetime, made no

provision for A., and died intestate. Held,

per Madden, C.J., and Hodges, J. (a'' Beckett,

J., diasentiente), that upon this evidence

a jury could properly find that there was a

contract, anfl that the contract was not void

for uncertainty. Per a' Beckett, J.—The
statement made by B. amounted merely to a

representation of intention. Mode of assess-

ment of damages considered. O'Sullivan v.

National Ttusteea Executors and Agency

Company of Australasia Ltd., (1913) V.L.R.,

173; 34 A.L.T., 190; 19 A.L.R., 171.

F.C.

Contract for sale of goods—Delivery in

Tasmania—Part only of goods in accordance

with contract—New contract completed by

acceptance in Tasmania of such part—Court of

Petty Sessions—Jurisdiction—Goods sold and

delivered.]—Under a contract of sale of goods

made in Melbourne A. agreed to deliver in

Melbourne to B., subject to B.'s instructions,

ten doien cups and saucers of a certain kind.

Without receiving instructions A. forwarded

to B. at Zeehan in Tasmania, ten dozen cups

and saucers, two dozen of which were not

of the kind provided for in the contract. A.

accepted the eight dozen which were in

accordance with the contract, but rejected

the two dozen which were not. Held, that

by acceptance of the eight dozen a new con-

tract was made whereby B. was bound to

pay for what he accepted, but that the new
contract was made in Tasmania, and there-

fore that the Court of Petty Sessions at

Melbourne had no jurisdiction to entertain

a claim for goods sold and delivered in respect

of the eight dozen. Clarke <Ss Co. Pty. Ltd.

V. Owen, (1915) V.L.R., 23 ; 36 A.L.T., 121 ;

20 A.L.R., 464. Hodges, J.

Principal and agent—Agreement to procure

loan on mortgage—Agent himself the lender

—

Evidence^Contract concerning interest in

land—Instruments Act 1890 (No. 1103), sec.

208—Statute of Frauds (29 Car. H., c. 3),

sec. 4.]—In an action in which the plaintiff

alleged ar^ oral contract by which the defend-

ant agreed to raise for the plaintiff the sum of

£84,000 upon the security of the plaintiff's

station, of which £72,000 or thereabouts was

to be secured upon first mortgage of the

station at 4 per cent., and £12,000 Upon

second mortgage of the station at 5 per ceiilk,

and that the defendants had not raised th4t
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sum or any part thereof, Held, by Isaacs

and Powers, JJ., Qriffith, C.J., dissenting

—

(1) That upon the evidence reasonable men

might have come to the conclusion that the

defendants for valuable consideration had

undertaken to find some person or persons

able and willing to lend the plaintiff £72,000

at 4 per cent, on first mortgage, and £12,000

at 5 per cent, on second mortgage, of the

plaintiff's station, other terms being reason-

able ; (2) that such agreement was an

enforceable contract ; (3) that under such a

contract the defendants were not entitled to

lend their money ; and (4) that such a

contract was not a contract concerning an

interest in land, and was therefore not within

the Statute of Frauds, sec. 4 [ Instruments Act

1890 (No. 1103), sec. 208]. Gray v. Dalgety

di; Co. Ltd., 19 C.L.K., 356; (1915) V.L.R.,

184 ; 21 A.L.B., 72. H.C. (1914).

Contract — Agency — Agreement to pro-

cure loan on mortgage—Validity—Contract

concerning interest on land—Evidence

—

Exoneration—Instruments Act 1890 (No.

1103), sec. 208 [Statute oi Frauds (29 Car. 11.

C. 3), sec. 4].]—^In an action tried with a jury

in which the plaintiff alleged an oral contract

by which the defendants agreed to raise for

the plaintiff the sum of £84,000 upon the

secxirity of the plaintiff's land, of which

£72,000 or thereabouts was to be secured upon

first mortgage of the land at 4 per cent, and

£12,000 upon second mortgage of the land at

5 per cent., and that the defendants had not

raisedjthat sum or any part thereof. Held, by

Isaacs, Higgins, Oavan Duffy, Powers and

Rich,,JJ. (Qriffith, C.J. and Barton, J.,

dissenting on all points)—(1) That upon the

evidence reasonable men might have corne

to the conclusion that the defendants for

valuable consideration had undertaken to

find some person or persons able and willing

to lend to the plaintiff £72,000 at 4 per cent.

on first mortgage, and £12,000 at 5 per cent.

on second mortgage, of the plaintiff's land,

other terms being reasonable
; (2) that such

an agreement was an enforceable contract

;

(3) that under such a contract the defendants

were not entitled to lend their own money
;

and (4) that such a contract was not a, con-

tract concerning an interest in land, and was

therefore not within the Statute of Frauds,

sec. 4 [Instruments Act 1890, sec. 208],

Held, also, by Isaacs, Higgins, Oavan Duffy

^

Powers and Rich, JJ. (Griffith, C.J., dissent-

ing and Barton, J., doubting), that upon the

evidence a jury might properly find that the

plaintiff had not exonerated the defendants

from performance of the contract. Per

Higgins, J.—" Exoneration " means rescis-

sion ; and the rescission must be mutual.

Gray v. Dalgety & Co. Ltd., 19 C.L.R., 356 j

(1915) V.L.R., 184 ; 21 A.L.R., 72, approved.

Gray v. Dalgety <b Co. Ltd., 21 C.L.R., 509;

(1916) V.L.R., 444; 22 A.L.R.. 228. H.C.

(1916). [In this case an appeal to the

Privy Council is pending].

Company — Prospectus— Memorandum ot

association—Sole promoter—Remuneration-

Liability of directors.]—The prospectus and

memorandum of association of a company

contained clauses, which provided for the

payment of a certain remuneration to the

plaintiff for his services in connection with

the promotion and establishment of the

company, and were signed by the plaintiil

and defendants, who had been appointed

and acted as the provisional directors of

the company upon the terms of those docu-

ments. The plaintiff promoted and estab-

lished the company, but the company having

refused to pay the plaintiff his remuneration,

he brought an action against the defendants

for the amount of his remuneration from

them. Held, that the prospectus and memor-

andum of association did not create a con-

tract, express or implied, between the plain-

tiff and the defendants, and therefore no

personal liabily attached to the defendants

in respect of the plaintiff's remuneration.

Nuske v. Baxter and Darby, 35 A.L.T., 95.

Cussen, J. (19'l3).

II.

—

Capacity.

Local government—^Power oi corporation-

Contract—Expenditure—Condition precedent

—Estimated expenditure—Rate—Geelong Cor-

poration Act 1849 (13 Vict. No. 40), sec. 5—
Melbourne Corporation Act 1842 (6 Vict. No.

7), sees. 67, 98.]—The respondents, a muni-

cipal corporation, were governed by the Act

6 Vict. No. 7^(N.S.W.), sec. 67, which pro-
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vides that the annual income of the corpora-

tion from property or dues shall be carried

to an account called the " town fund " which

is to be applied towards various specified

purposes, including '

' the expense of purchas-

ing or erecting and maintaining the corporate

and other buildings which may belong to the

said corporation, and towards the payment
of all other expenses not herein otherwise

provided for which shall be necessarily

incurred in carrying into effect the provisions

of this Act." The section then provides

that the council of the corporation " is

hereby authorized and required from time

to time to estimate as correctly as may be

what amount in addition to such fund will be

sufficient for the payment of the expenses

to be incurred in carrying into effect the

provisions of this Act." It then goes on to

provide that in order to raise the amount so

estimated the coimcil is " authorized and

required from time to time " to levy a rate.

Held/, that the respondents had authority

to enter into a contract for the purpose of

altering u, building purchased by them and

adapting it for use as a town hall. Held, also,

that the estimate required by sec. 67 to be

made is limited to an estimate of the amount

which will become payable during the year

for which the rate is to be levied, and there-

fore that the fact that the council had not

made an estimate of the amount proposed

to be expended in making such alterations

was not a bar to the Council entering into the

contract to make them, or expending money

upon making them out of any surplus funds

in hand or moneys raised by way of loan

under sec. 98. Attorney-General v. Geelong

Corporation, 18 C.L.R., 553; (1914) V.L.R.,

553 ; 20 A.L.R., 366. H.C., Griffith, C.J.,

Barton, Gavan Duffy, Powers and Rich, JJ.

<1914).

Land—Acquisition by the Commonwealth

—

"Sell and convey"—Lease by municipality

to the Commonwealth—Power of municipality

to grant lease—Lease for 500 years at pepper-

corn rent—Refusal of Registrar of Titles to

register—Local Government Act 1903 (No.

1893), sees. 238, 339—Lands Acquisition

Act 1906 (No. 13 of 1906), sees. 5, 8, ,9—

Defences and DiscipUne Act 1890 (No. 1083),

sec. 12—The Constitution (63 & 64 Vict. c.

12), sees. 51 (xxxi.), 69, 70.]—See Local

Government. The King v. Registrar of

Titles ; Ex parte The Commonwealth, 20

C.L.R., 379 ; (1916) V.L.R., 65 ; 21 A.L.R.,

435.

III.

—

Statute ok FgAUDS.

Agreement to procure loan on mortgage

—

Contract concerning interest in land—^Instru-

ments Act 1890 (No. 1103), sec. 208—Statute

of Frauds (29 Car. II. c. 3), sec. i.]—Held,

that an oral contract by which the defendants

agreed to raise for the plaintiff the sum of

£84,000 on the security of the plaintiff's

land was not a contract concerning an interest

in land, and was not within the Statute of

Frauds. Gray v. Dalgety, 19 C.L.R., 356 ;

(1915) V.L.R., 184; 21 A.L.R., 72. H.C.

(1914).

Contract—Agency—Agreement to procure

loan on mortgage of land—^Interest in land

—

Statute of Frauds (29 Car. n. c. 3), sec. 4

—

Instruments Act 1890 (No. 1103), sec. 208.]—

A contract whereby A. for valuable considera-

tion undertakes to find some person or per-

sons able and willing to lend to B. £72,000

at 4 per cent, on first mortgage, and £12,000

at 5 per cent, on second mortgage of B.'s

land, other terms being reasonable, is not a

contract concerning an interest in land, and

is therefore not within the Statute of Frauds,

sec. 4 ( Instruments Act 1890, sec. 208). Gray

V. Dalgety <fc Co. Ltd., 19 C.L.R., 356; (1915)

V.L.R., 184; 21 A.L.R., 72, approved. Gray

V. Dalgety & Co. Ltd.,-21 C.L.R., 509 ; (1916)

V.L.R., 444; 22 A.L.R., 228. H.C. (1916).

[In this case an appeal to the Privy Council

is pending].

Landlord and Tenant Act 1890 (No. 1108),

sees. 3, 4, 93—Instruments Act 1890 (No.

1103), sec. 208—Landlord and tenant—Eject-

ment—Parol lease—Tenant in possession

—

Statute of Frauds—Contract not to be per-

formed within one year.]—B. was tenant of

premises under a lease from K. expiring on

the 30th June, 1913. On the 20th October,

1912, K. verbally agreed to grant to B. »

lease of the premises for a further period of

two years, commencing on the 1st July,
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1913. On the 20th May, 1913, K. gave B.

notice to quit the premises on the 30th

June, 1913 ; but B. refused to give up

possession, whereupon K. took proceedings

for the ejectment of B. Held, that as- B.

was setting up the parol lease merely as a

defence, and was in possession under that

lease, he was entitled to retain possession of

the premises. Kewley v. Ball, (1913) V.L.R.,

412 ; 35 A.L.T., 51 ; 19 A.L.R., 474. Hodges,

J.

Instruments Act 1915 (No. 2672), sec. 228—

Contract—Rescission—Parol evidence—Stat-

ute of Frauds.]—Parol evidence is admissible

to prove the rescission of a,contract in writing,

and by sec. 228 of the Instruments Act 1915

required to be in writing. Wright v. Oriffin,

38 A.L.T., 10. Hodges, J. (1'916).

IV.

—

Misrepresentation ; Fkaod.

Vendor and purchaser—Conti^act^-Rescis-

sion—Fraud— Misrepresentation— Material-

ity—Joinder of vendor and his agent as

defendants—Remedy against agent—Dam-
ages.]—The purchasers of farming land were

induced to purchase it by a statement made

by the agent of the vendor without the

vendor's knowledge or authority, which, as

the agent knew, was untrue, that he, the

agent was selling the land on behalf of mort-

gagees, and that for that reason the price

asked was lower than it would otherwise be.

In an action by the purchasers against the

vendor and his agent based on that mis-

representation the plaintiffs claimed (1) as

against the vendor rescission, with conse-

quential relief, and (2) as against both

defendants damages for deceit. Held, by

the whole Court that the statement was a

material misrepresentation, and, being un-

true, entitled the purchasers, as against

the vendor, to rescission with consequential

relief on the basis of restitution in integrum.

Held, further, by Griffith, G.J., Barton,

Qavan Duffy and Bi^h, JJ. (
Isaacs, J.

,

dissenting), that in addition to being entitled

as against the vendor to restitution in

integrum, the plaintiffs were entitled, as

against the agent, to recover by way of

damages in an action for deceit any moneys

which they had paid under the contract

and of which they were entitled to restitution,

and also any money uselessly expended in

reliance upon the agent's representation in

preparing to carry on business on the land

purchased. The form of order against the

agent with respect to any money not recov-

ered from the vendor was reserved for further

consideration. By Isaacs, J.—(1) The plain-

tiffs were entitled to an order that the agent

should indemnify them against the vendor's

inability to complete the restitution directed,

and (2) in view of the rescission of the con-

tract, damages ultra were not recoverable in

respect of the representation inasmuch as

the purchasers were not acting on the faith

of that representation in expending the

money. Sibley v. Grosvenor, 21 C.L.R.,

469 ; (1916) V.L.R., 307 ; 22 A.L.R., 113.

H.C.

Misrepresentation—Contract to take shares

in provident society— Acquiescence—Delay

in bringing action—Provident Societies Act

1890 (No. 1131), sees. 7, 23, 25.]—By the rules

of a Society registered under the Provident

Societies Act 1890 it was provided that the

Society might raise capital by shares of £1

each, which might be paid for by instalments ;

that any person applying for shares and

making the prescribed payments should

become a member^; and that members might

withdraw the amounts of their shares at

any time on short notice, subject to a power

of the directors to suspend withdrawals if the

circumstances of the Society should render it

necessary. The Society issued circular's in-

viting the public to take shares, and stating

that shareholders could withdraw the whole

or any portion of their share capital at any

time as if they had their money in a savings

bank, that though their money was invested

in shares of the Society it was as accessible

as money upon current account, and that

depositors would recive 5 per cent, on their

deposits. No mention was made of the

power of the directors to suspend with-

drawals. In an action by certain of the

shareholders against the Society for rescission

of their contracts to take shares on the

groimid that they were induced to take the

shares by the statements in the circulars,

which they alleged to be a misrepresentation.
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Held, that the plaintiffs were disentitled to

relief inasmuch as they had not brought their

action until more than two years after they

all knew the whole of the material facts relied

/ on as entitling them to rescission. Held, also,

by Oriffith, C.J. and Barton, J., on the

evidence, that the plaintiffs had not acted

on the representations alleged, but had acted

on an assurance that the rule of the Society

giving power to suspend withdrawals would

not be put in force, which was not a repre-

sentation of an existing fact, and therefore

that the plaintiffs were not entitled to any

relief. Civil /Service Co-operative Society

of Victoria Ltd. v. Blyth, 17 C.L.R., 601
;

(1914) V.L.R., 305; 20 A.L.R., 161. H.C.,

Griffith, C.J., Barton and Isaacs, JJ. (1914).

Contract — Rescission — Unconscionable

bargain—^Evidence.]—In an action to set

aside an agreement for a sale of property on

the grounds that the price was grossly

inadequate, and that it was made under

circumstances of oppression almost amounting

to actual fraud, judgment was given for the

defendants. On appeal to the High Court,

Held, that the appeal should be dismissed

on the ground that the evidence did not

establish either that the price was grossly

inadequate or that there was fraud, and on

the further grovmd that, as the parties could

not. be restored in integrum, the plaintiff's

only remedy would be an action in the nature

of an action for deceit of which actual damage

was an essential element, and that there was

no evidence of such damage. Gans v. Riley,

15 C.L.R., 731. H.C., Griffith, C.J., Barton

^d Isaacs, JJ. (1913). ,

V.

—

Discharge ; Impossibility or Per-

I'DRMANCE ; Rescission.

Landlord and tenant—Covenant—Perform-

ance impossible by law—Factories and Shops

Act 1905 (No. 1975), sees. 11, 12, 14, 151,

154.]—^A lease of land and premises, including

a leasehold, contained a covenant that the

lessee would " caxise the baking business now

carried on to be still carried on and kept

alive." That business having been dis-

continued, the lessor, with knowledge of the

discontinuance, accepted rent for some time.

but subsequently gave notice to the lessee

requiring him to re-establish the carrying on

of the bakery business. The construction

of the bakehouse was such that under the

provision of the Factories and Shops Act

1905, the carrying on of that business there

would at the date of the notice have been

unlawful unless a practically new bakehouse

were erected. Held, that the lessor could

not rely on the failure by the lessee to re-

establish the business of baking as a, breach

of the covenant so as to entitle him to re-enter.

Gerraty v. McGavin, 18 C.L.R., 152; (1914)

V.L.R., 283 ; 20 A.L.R., 182. H.C., Griffith,

C.J., Barton, Isaacs, Gavan Duffy iand Rich,

JJ. (1914).

Contract—Sale q£ goods—Outbreak of war

—Purchaser alien enemy resident in enemy

country—Delivery of goods extending over a

number of years—Contract partljr executed by

delivery of goods before war—Provision for

adjustment of prices operative only after

commencement of war with reference to cir-

cumstances then existing—Option as to method

of adjustment exercisable by purchaser after

commencement of war—Provision for arbi-

tration—Provision that prices shall be adjusted

according to market rates—Dislocation of

market by war—Legality—Licence to make
and receive payment—^Impossibility of per-

formance—Trading with the Enemy Act 1914

(Nos. 9 and 17 of 1914), sees. 2, 3—Enemy
Contracts Annulment Act 1915 (No. 11 of

1915), sec. 3 (5)—Enemy Contracts Cancella-

tion Act 1915 (No. 2603), sec. 3 (5)—Arbitra-

tion Act 1915 (No. 2614)—4 & 5 Geo. V., o. 87,

sec. 1—Proclamation of 9th September, 1914.]

—In the year 1910 the plaintiff, a company

incorporated in England, agreed to sell to

the defendants, who resided and carried on

business in Germany, and the defendants,

who had a representative in Australia, agreed

to purchase from the plaintiff the zinc con-

centrates produced at the plaintiffs' works at

Broken Hill for » period of ten years. De-

livery was to be made at Broken Hill, and the

amount produced in each year was to be not

less than 85,000 tons nor more than 95,000

tons. The agreement was to be deemed to

be a contract to be performed in Victoria,

and the parties submitted to the jurisdiction
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of the Court of that State. The plaintiff, so

long as the agreement was in force, was not

to sell zinc concentrates to anyone other than

the defendants. For each parcel of con-

centrates to be delivered payment was to be

made in Melbourne within seven days after

the delivery by the plaintiff of a pro forma

invoice for such parcel and to the extent of

90 per cent, of the amount of such invoice,

the balance to remain unpaid pending the

final adjustment of the account. The amount

payable under the invoice was to be deter-

mined (inter alia) according to the Broken

Hill Proprietary Co.'s cable quotations. The

final adjustment was to be made on the basis

that the prices of the first 50,000 tons of

each year's deliveries should be the average

market prices for the year of delivery, and

that the prices of the residue should be the

average market prices of the six calendar

months following the year of delivery, but

if the average price for any such period of six

calendar months exceeded £23 the defendants

were to have the option of demanding adjust-

ment of |the price on the basis of the average

prices of the whole of the year following the

year of delivery, such option to be declared

on or before 5th July of the year following

the year of delivery. For the purpose of final

adjustment and final invoice purposes, the

market value of spelter and silver was to be

the exact average market value for spelter as

per London Public Ledger quotations and

for silver as per Messrs. Sharp's and Wilkins'

Prices Current. The adjustment of all

accounts was jto be made as soon as possible

after the receipt of mail advices as to prices

of spelter and silver. In the event of any

strike, look-put, combination of workmen,

interference of trade unions, suspension of

labour whether partial, local or general, and

from whatsoever cause arising, floods, storms,

fire, stoppage of water supply, washaways of

railways, accidents, acts of God, force majeure

or perils of the sea, brep.kdown of machinery,

or inability of the Silverton Tramway Co. to

provide the necessary trucks for taking away

the concentrates or in the event of any cause

beyond the control of either the seller or the

buyers preventing or delaying the carrying

out of this agreement, the agreement should

be suspended during the continuance of any

and every such disability. The agreenjent

also provided that any difference or dispute

as to the construction of the agreement or

any matter thereunder or arising thereout

should be referred to the arbitration of a

person mutually selected or to arbitration

and an umpire appointed in accordance with

the provisions of the Victorian Supreme Court

Act 1890 or any statutory amendment

thereof, the decision in each case to be final i

and binding on both parties, with power to

either party to make the submission a rule

of the Supreme Court. The defendants

became alien enemies resident in an enemy

country on the outbreak of war with Ger-

many on 4th August, 1914. In 1914 de-

liveries had been made from 1st January to

20th July, and from 20th July to about the

time of the outbreak of war, and on these

deliveries the agreed proportion of 90 per

cent, was paid by the defendants' representa-

tive. The balance was not fully ascertained

at the outbreak of the war and was still

unpaid, and the action was for the recovery

of the balance which was alleged to have been

duly ascertained before action brought.

Held, that in regard to deliveries before the

outbreak of the war the agreemerit was neither

dissolved nor suspended by reason of that

event ; that payment for such deliveries

might be lawfully made and received after

the outbreak of the war ; and that the

plaintiff was entitled to recover notwith-

standing the provisions in the agreement as

to the adjustment of prices, as to the defend-

ants' option in relation thereto, and as to

arbitration, and also, notwithstanding the

disorganization of the market value of the

goods owing to the war. Zinc Corporation

Ltd.. V. Hirsch, (1916) 1 K.B., 541, dis-

tinguished. Hirsch v. Zinc Corporation

Ltd., 24 C.L.R., -.U; (1917) V.L.E., 680;
23 A.L.R., 388. H.C., Barton, Imacs,

Higgins, Gavan Dnffy and Powers. JJ.
(1917).

Trading with the Enemy Act 1914 (Nos. 9

and 17 of 1914), sees. 2, a—Proclamation of

9th September, 1914—Transactions entered

into before outbreak of war—Payments in

respect of, whether lawful—^Licence.]

—

Per



113 CONTRACT OR AGREEMENT. 114

Barton, Higgins and Powers, JJ.—Sec. 3

of the Trading with the Enemy Act 1914 does

not prohibit payments by or on account of

enemies arising out of transactions entered

into before the outbreak of war, for clause

7 of the Proclamation of 9th November, 1914,

operates as a licence for such payments.

Hirsch v. Zinc Corporation Ltd., 24 C.L.R.,

-34; (1917) V.L.R., 680: 23 A.L.B., 388

(1917).

Instruments Act 1915 (No. 2672), sec. 228—
Contract—Rescission—Parol evidence—Stat-

ute of Frauds.]—See ante, III. Statute of

Frauds. Wright v. Griffin, 38 A.L.T., 10.

Misrepresentation—Contract to take shares

in provident society—Acquiescence—Delay in

bringing action—^Provident Societies Act 1890

(No. 1131). sees. 7, 23, 25.]—See ante, IV.

Misrepresentation ; Fraud. Civil Service

Co-operative Society of Victoria Ltd.. v.

Blyth, irC.L.R., 601; (1914) V.L.R., 305;

•20 A.L.R., 161.

Vendor and purchaser—Contract—Rescis-

sion — Fraud — Misrepresentation —
IKfateriality—Joinder of vendor and his agent

as defendants—Remedy against agent—Dam-
ages.]—See ante, IV. Misrepresentation

;

Fraud. Sibley v. Grosvenor, 21 C.L.R.,

469; (1916) V.L.R., 307; 22 A.L.R., 113.

Contract — Rescission — Unconscionable

bargain— Evidence.] —See ante, IV. Mis-

representation ; Fraud. Gans v. Riley,

15 C.L.R., 731.

Sale of land—Sewage pipe through block of

land—Rights claimed by Melbourne and

Metropolitan Board of Works—"Street"

—

Defect in title—Compensation—Melbourne

and Metropolitan Board of Works Act 1890

•(No. 1197), sees. 76, 79, 90, 91, 99—Melbourne
and Metropolitan Board of Works Act 1897

<No. 1491), see. 3.]—See post, VII. (6) SoZe

of Land. In re Trustees of St. Ma/ry's

Hospital, Paddington, and Fogarty^s Contract,

56 A.L.T., 107 : 20 A.L.R., 518.

Vendor and purchaser—Rescission—Ven-

dor's powrer to rescind—Non-payment of

interest—Time of essence of the contract

—

Transfer of Land Act 1890 (No. 1149), 2Sth

Schedule, Table A.]—See post, VII. (6) Sale

of Land. Ryan v. Costello, (1915) V.L.R.,

370; 37 A.L.T., 15; 21 A.L.R., 263.

VI.

—

Joint Liability.

Order XIV. (Rules of 1906)—Final judg-

ment—Action against two joint debtors

—

Appearance by one defendant—No appear-

ance by other— Judgment by default not

entered against defendant who has not

appeared—Merger— Res judicata.]— In an

action commenced by specially indorsed writ

against B. and C. to recover a debt alleged

to be due by them jointly, B. entered an

appearance, but C. did not. Judgment in

default of appearance was not entered

against C. Held, that an order might be

made giving the plaintiff liberty to enter

final judgment against B. Grundy v. Lock-

ington and Hunter, (1913) V.L.R., 396 ; 35

A.L.T., 35; 19 A.L.R., 362. Hodges, J.

(1913).

VII.

—

Interpretation ; Incidents ot? Con-

tracts Relating to Various Subjects.

See also, Book Debts.

(a) Principal and Agent ; Stockbroker.

Principal and agent—Remuneration of

agent—Implied contract for reasonable com-

mission—Written contract after work done—
Evidence.]—The plaintiff, who was em-

ployed by the defendant to sell one station

property and to find a lessee for another,

before any express agreement had been

made as to his remuneration, found a person,

A., who was ready and willing to purchase

the one and to lease the other on the terms

proposed by the defendant, and with him

the ^defendant entered into a contract.

Subsequently, the contract having fallen

through, the plaintiff was employed by the

defendant to raise a sum of money for him

which it was hoped would enable the purchase

and lease by A. to be carried through, and

at the same time a written agreement was

entered into between the plaintiff and the

defendant, by which it was provided that

in the event of the completion of the sale

and lease the defendant should pay to the

plaintiff a certain sum, amounting to 2i per
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cent, of the purchase money of the one station

and 5 per cent, of a year's rent of the other

and " representing commission due to " the

plaintiff " on these transactions." It was

further provided by the agreement that the

plaintiff should accept a promissory note for

the amount payable a year afterwards, which

should be renewed until the defendant

received enough from the proceeds of the sale

and lease to pay it. The sale and leasing

were never completed. In an action by the

plaintiff against the defendant to recover the

sum mentioned in the written agreement, the

trial Judge found that when the written

agreement was entered into the plaintiff had

a right to recover a reasonable sum for

commission in respect of the work he had
then done, and that the written contract

did not deprive him of that right, and he

accordingly gave judgment for the plaintiff

for a sum made up of 1 per cent, of the pur-

chase money and 5 per cent, of a year's rent.

On appeal by the defendant to the High

Court, Held, by Barton and Gavan Duffy,

JJ. ( Isaacs, J., dissenting), that the evidence

supported the findings and that the judgment

.should therefore be sustained. Fry v.

Byrne, 23 C.L.R., 589. H.C. (1917)..

Husband and wiie—Necessaries supplied to

household — Liability oi wife — Married

Women's Property Act 1890 (No. 1116), sec.

4 (1), (2)—Married Women's Property Act

1896 (No. 1416), sec. 2 (a).1—Where a married

woman is living with her husband and orders

goods .suitable to her position to be supplied

to the household, which she is managing for

her husband, the presumption is that she is

contracting as agent for him, and she is not

personally liable on such a contract, whether

or not the fact that she is a married woman
is disclosed to the person from whom the

goods are ordered. Paquin v. Beauderk
Ltd., (1906) A.C., 148, followed. Harvey v.

Ottbway, (1915) V.L.R., 520 ; 37 A.L.T., 71 :

21 A.L.R., 380. Madden, (J.J.

Principal and agent—Estate agent—Sale
oJ land—Efficient cause of sale—Commission.!

—One M. placed a property in the hands of C,
an agent, for sale. C. introduced one H. to

M. H. was satisfied with the property and

was willing to buy at the price asked, pro-

vided he were able to sell his own property.

H. then set about obtaining a purchaser for

his own property, and ultimately sold it

through P., another agent. H. told P. that

he would sell his own property only if he could

buy M.'s property. P. saw M. and M. put his

property into P.'s hands. H. thereupon sold

his property through P. and agreed to buy

M.'s property. Held, that the sale of M.'s

property was brought about by C, and that he

was entitled to commission. Crerar v.

McGooke, (1913) V.L.R., 62. F.C., Madden,

C.J., Hood and Ctissen, JJ.

Agency—Commission—Work and labour

—

Damages for breach' of contract—Effective

cause of sale—When commission earned.]

—

F. placed certain land in the hands of E. for

sale, and undei'took to pay him the ordinary

commission if he effected a, sale. E. intro-

duced to F. one H. as a purchaser, to whom
he also showed the property to be sold. H.

thereupon made an offer for the land, which

was refused by F. Subsequently F. was
willing to accept the price offered by H., and

promised E. a certain sum as commission if

he found a purchaser at that price. E. then

brought F. and H. together, and F. said he

was willing to accept the price H. had offered,^

but H. was not then ready to pay a deposit or

to execute any contract. F. thereupon took

the land out of E.'s hands and placed it with

M. for sale. M. interviewed H. and induced

him to execute a contract in accordance with

his offer. Held, that E. was the effective

cause of the sale, and therefore entitled to the

agreed commission, and that inasmuch as

E. had done all that he had contracted to do
his proper cause of action was for work and
labour done, and not for damages for breach

of contract for preventing him from com-
pleting his undertaking by wrongfully taking

the sale of the land out of his hands. Ede-
bohls V. Foy, (1917) V.L.R., 573 ; 39 A.L.T.,

44; 23 A.L.R., 366. Hood, J. (1917).

Principal and agent—Authority to sell—

Contr^t containing unreasonable conditions—^Obiection by vendor—Commission.]—An
agent for the sale of land procured a purchaser
at the price authorized, and a contract was
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signed by the purchaser and by the agent,

containing the following clause :

—" Imme-
diately on the signing of the contract by the

vendor and purchaser or their respective

agent or agents, it shall be lawful for the

vendor's agent to deduct and retain his

commission out of the deposit money, and

pay thO' balance into a bank to a, trust

account for the benefit of the vendor and

purchaser, until completion or annulment

of the sale, and he shall thereupon be

free from all responsibility and claim in

the matter." Upon the vendor insisting

upon the elimination of this clause, the sale

did not proceed, and the agent sought to

recover his commission from the vendor.

Held, that he was not entitled to recover, as

the vendor was justified in objecting to the

above clause. Hodges v. Montgomery, (1916)

V.L.R., 90; 37 A.L.T., 131 ; 22 A.L.B., 28.

Hood, J.

Principal and agent—Contract oi agency

—

General employment—Sale oi land—Authority

to sell for "net cash"—Commission.]—A.

wrote to B., an agent, " I am prepared to

accept £300 net cash " for certain property

for which he had previously requested B. to

find a purchaser for a larger sum. B. sold

the property for £300, and that sum was duly

paid to A. Held, in an action by B. against

A., that the words " net cash " meant clear

of any claim for commission. Clark v. Wil-

Uams, 36 A.L.T. (Supplerrient), 1. Judge

Wasleij (County Court) (191.5).

Order to review—Power of Court—Un-

contradicted evidence—Inference as a matter

of law—Inferences of fact—Principal and

agent—Commission.]—Upon a complaint in

a Court of Petty Sessions by a scholastic

agent against a teacher, claiming commission

on account of an appointment obtained by

the complainant for the defendant, the

evidence for the complainant was uncontra-

dicted, and there was no question of credi-

bility. The Justices dismissed the com-

plaint. Held, that the Justices ,were wrong

in law, inasmuch as the only reasonable

inference was that the appointment had been

obtained by the complainant for the defend-

ant, and that the complainant was entitled to

an order for the amount claimed. Aldom v-

Dunn, (1917) V.L.R., 70; 38 A.L.T., 110;

23 A.L.R., 3. Hoo4, J.

Principal and agent—Agreement to procure

loan on mortgage—Agent himself the lender

—

Evidence—Contract concerning interest in

land—Instruments Act 1890 (No. 1103), sec.

208—Statute of Frauds (29 Car. II., c. 3), sec.

4.]

—

See ante, I. Qffek ; Acceptance;

CoNSiDER.\TiON. Gray v. Dalgety <fc Co. Ltd.,

19 C.L.R., 356; (1915) V.L.R., 184; 21

A.L.R., 72.

Contract — Agency — Agreement to pro-

cure loan on mortgage—Validity—Contract

concerning interest in land—Evidence—Exon-

eration—Instruments Act 1890 (No. 1103),

sec. 208 [Statute of Frauds (29 Car. IT. c. 3),

sec. 4.]

—

See ante, I. Offeb ; Acceptance ;

Consideration. Qray v. Dalgety dk Co. Ltd.,

21 C.L.R., 509 ; (1916) V.L.R., 444 ; 22

A.L.R., 228. [In this case an appeal to the

Privy Council is pending].

Principal and agent—Secret profits made by

agent—Liability of agent—Fiduciary relation

of agent—Accounts.]—See Principal and
Agent. Keogh v. Dalgety & Co. Ltd., 22

C.L.R., 402; (1917) V.L.R., 11 ; 22 A.L.R.,

450.

Vendor and purchaser—Contract—Rescis-

sion—Fraud—Misrepresentation— Materiality

—Joinder of vendor and his agent as defend-

ants—Remedy against agent—Damages.]—
See ante, VI. Misrepresentation ; Fraud.

Sibley v. Grosvenor, 21 C.L.R., 469; (1916>

V.L.R., 307 : 22 A.L.R., 113.

Principal and agent—Stockbroker employed

to buy shares—Rules of Stock Exchange,

how far principal bound by—Failure to

deliver within reasonable time—Repudiation

of contract—Reasonableness and legality of

rules.]—Plaintiff was a broker and a member
of the Ballarat Stock Exchange and, under

instructions from the defendant, he on 1 1th

March, bought certain shares in a mining com-

pany from another member of the Exchange.

The scrip was not received by the plaintiff

until 25th March, when he paid for it and

tendered it to the defendant, who refused to

accept it. Previous to 25th March, the
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defendant, who had made several requests

for the scrip, told the plaintiff not to take

or pay for it, and also that on account of

the delay he would have nothing further to do

with the business. Between 11th March

and 25th March the market value of the

shares was falling. By rule 28 of the rules

of the Exchange in contracts between mem-
bers they are to be held as principals to each

other. By rule 30—Failure to deliver or to

accept and pay on delivery shall not annul

contract nor shall a contract be cancelled or

liable to cancellation except by mutual

agreement. By rule 31—Sellers of stocks or

shares may make delivery and claim payment
the day after the sale. By rule 32—Three

clear days from the date of the sale shall be

allpwed for the delivery of securities. And
by rule 33 it was provided that, if a member
selling failed to deliver securities on the third

day after sale, the member buying might give

notice requiring delivery on the day following

the date of such notice, and that, failing

delivery at the specified time he must buy
against the seller. The plaintiff did not give

the notice, nor was he requested by the

defendant to do so. Held, that the relevant

rules of the Exchange were neither illegaJ

nor unreasonable, and were binding on the

defendant, and that as the plaintiff had under

the rules accepted and paid for the scrip, he

was entitled to recover from the defendant

the amount so paid. Morgan v. Bennett,

<1915) V.L.R., 53; 36 A.L.T. 140: 2]

A.L.K., 1. F.C., 1^ Beckett, A.C.J., and
Hodges, J. (Hood, J., dissenting.)

Rebuilding operations—Injury to neigh-

bour's property—Independent contractor

—

Liability o£ owner.]—See post, (g) Building

Contract. Harris v. Carnegie's Ply. Ltd.,

<1917) V.L.R., 95 ; 23 A.L.R., le,.

(6) Sale of Law).

Vendor and purchaser—Easement—Water
channels—Waiver—Notice—Mistake or error

of description—Transfer of Land Act 1890

<No. 1149), 25th Schedule, Table A.]—By a

contract of sale, which embodied the condi-

tions of Table A. of the Transfer of Land Act

1890, C. agreed to sell and S. to purchase

certain land, being specified Crown allot-

ments, containing 314 acres, more or less, at

so much per acre. The description of the

acreage was correct, but certain water

channels, occupying an area of 11 J acres, had

been constructed prior to the date of the

contract on the land by the State Rivers and

Water Supply Commission under legislation

providing for the making of such channels

over private land, and over which the Com-

mission had a, right to the grant of an ease-

ment. The purchaser had previously in-

spected the property and saw the channels and

knew the system of irrigation in the district.

He accepted title and went into possession,

but before completion received notice of the

execution by C. of an instrument creating

the easement to which the Commission

was entitled. On the application of S.

claiming compensation in respect of the

acreage of the water channels. Held, that

as there was no mistake or error in the

description of the allotments, and he was at

the date of the contract, aware of the exist'

ence of the water channels and of the ease-

ment rights in respect thereof possessed by

the Commission, S. was not entitled to any

compensation or abatement of the purchase

money. [n re Cronk and Slattery's Contract,

(1915) V.L.R., 272; 36 A.L.T., 186; 21

A.L.R., 251. a' Beckett, J.

Sale of land—Sewage pipe through block of

land—Rights claimed by Melbourne and

Metropolitan Board of Works—" Street "

—

Defect in title—Compensation—Melbourne

and Metropolitan Board of Works Act 1890

(No. 1197), sees. 76, 79, 90, 91, 99—Melbourne
and Metropolitan Board of Works Act 1897

(No. 1491), sec. 3.]—The land sold under a

contract of sale was at the corner of two
streets known as Victoria and Capel Streets.

The object of the purchaser was to build upon
the land. The frontage to^ Victoria Street

was occupied by shops upon allotments

ruiming back about half the length of the

frontage to Capel Street. The rest of the

land was vacant. At the back of the allot-

ments upon which the shops were situated

and traversing the vacant land was a four-

inch reticulation pipe about seven feet below
the surface. This pipe, which carried the
sewage from the shops, and from them alone.
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to a public drain in Capel Street, was put down
by the Melbourne and Metropolitan Board of

Works at its own expense. The Board had

never, either compulsorily or by agreement,

purchased or leased any of the land in ques-

tion, nor been granted any easement, but the

Board claimed that under the Acts relating

to its constitution and powers, it had acquired

rights in a, strip of the vacant land ten feet

wide containing the pipe as in a " street,"

and that no buildings could be erected on or

over this strip without its consent. The

Board was, however, prepared to waive its

rights over the pipe on payment of the costs

of putting it down, though only on the condi-

tion that the sewage rights of abutting owners

were protected to the satisfaction of the

Board, and that if the sewer continued to be

used after it had been purchased, no buildings

or obstructions would be allowed to be placed

upon it unless the special consent of the

Board were first obtained. Upon objection

to title by the purchaser. Held (without

determining whether, as claimed by the

Board, the strip of land was a " street "),

that the title was not such as the purchaser

should be compelled to accept, and thatj it

was not a, matter foif compensation. In re

Trustees of St. Mary's Hospital, Paddingtqn,

and Fogarty'a Contract, 36 A.L.T., 107 ; 20

A.L.R., 518. Hodges, J. (1914).

Vendor and purchaser—Rescission—Ven-

dor's power to rescind—Non-payment of In-

terest—Time of the essence of the contract

—

Transfer of Land Act 1890 (No. 1149), 25th

Schedule, Table A.]—By a contract for the

sale of land, payiiient of the purchase money

was spread over ten years, and was to be

made in specified amounts at the end of each

year. Interest at the rate of five per cent.

on the unpaid, purchase money was payable

at the end of each half-year. Table A. imder

the Transfer of Land Act 1890 was incor-

porated^ and it was also provided that time

should be of the essence of the contract.

Default was made in payment of one half-

year's interest and the vendor purported

to rescind the contract. Prior to this

rescission the purchaser had offered to pay

the overdue interest with interest thereon,

compensating for the delay in payment.

Held, that the condition in Table A., giving

power to rescind, refers to non-payment of

instalments of principal, and not to non-

payment of interest, and therefore, that the

vendor had no right to rescind under that

condition. Such a, contract is in the nature

of a mortgage to secure unpaid purchase

money, and even if it contained a provision

that in the event of the purchaser failing to

pay any sum due for interest on the day

thereby provided for payment thereof, the

vendor should be at liberty to rescind the

contract, the equitable rules as to relief

against forfeiture and penalties would never-

theless be applicable. ' In re Dagenham

Dock Company ;" Ex parte Hulse, L.R. 8

Ch., 1022, and Kilner v. British Columbia

Orchard Lands Ltd., (1913) A.C., 319, fol-

lowed. Ryan v. Costello, (1915) V.L.R.,

370; 37 A.L.T., 15; 21 A.L.R., 263.

a' Beckett, J,.

Vendor and purchaser—Conditions of sale

—

Land tax to be paid by purchaser—Vendor

owner of other lands—Liability of purchaser,

how estimated—Land Tax Assessment Act

1911 (No. 12 of 1911), sec. 10.]—A contract

for the sale of land the purchase money of

which was made payable by instalments,

contained the following clause :
—

" The pur-

chasers shall whenever required in each year

pay to the vendor a sum equivalent to the

land tax (both Federal and State) charged

to and payable by the vendor in respect of

the lands hereby sold or on such part thereof

as the vendor shall for the time being remain

liable to be taxed in respect of." The vendor

was the owner of a quantity of land of great

value other than that which was the subject

matter of the contract. Held (as regarded

the Federal land tax) that the sum payable

by the purchasers was such a proportion of

the whole amount of tax which the vendor

in fact paid in respect of his whole assessed

estate as the unimproved value of the land

comprised in the contract bore to the unim-

proved value of the vendor's whole assessed

estate. Patterson v. Farrell, 14 C.L.R., 348,

distinguished. In re Clarke and Lear-

month's Contract, (1916) V.L.R., 151 ; 37

A.L.T., 178 ; 22 A.L.R., 43. Madden, C.J.
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Vendor and purchaser—Contract—Rescis-

sion—Fraud—Misrepresentation— Materiality

-—Joinder of vendor and his agent as defend-

ants—Remedy against agent—Damages.]

—

See ante, IV. Misbepbesentation ; Fbaud.

Sihletf-v. Grosvenor, 21 C.L.R., 469; (1916)

V.L.R., 307 ; 22 A.L.R., 113.

Stamps Act 1915 (No. 2738), sees. 17, 2Z,

24, 68, Third Schedule VI. (b) (4)—Revenue-

Stamp duty—Contract for sale of land—Re-

sale of part to suh-purchasei—Transfer of part

hy original purchaser to sub-purchaser

—

Transfer of residue to original purchaser

—

" Amount or value of the consideration for

the sale."]

—

See Stamps Acts. Bastow (or

Commonwealth Building Society) v. Collector

0/ Imposts, (1917) V.L.R., 81 ; 38 A.L.T.,

128 ; 23 A.L.R., 19.

(c) Sale of Goods.

See also, Time-Payment Agbeements.

Goods bargained and sold—Sale Of future

goods—Appropriation to contract, assent to

—

Sale of Goods Act 1896 (No. 1422), sec. 23 (5).]

—A contract of sale of future goodst which

were to be imported into Victoria by the

seller, provided :

—" Each package to be

delivered and accepted at Melbourne .

on notice to purchaser of arrival there, within

// six months of the above-mentioned date for

delivery. Purchaser to accept before delivery

seller's draft for the amount of such package.

Loss through breakage at buyer's risk.''

Held, that the seller was not entitled to

appropriate a package to the contract on
its arrival/ in Melbourne. Clarke & Co.

Pty. Ltd. V. Owen, (1915) V.L.R., 23; 36

A.L.T., 121 ; 20 A.L.R., 464. Hodges, J.

Sale of Goods Act 1896 (No. 1422), sees.

16 (3), 30—Contract—Sale by sample—Pic-
ture postcards—Defects—Acceptance of por-

tion—Right to reject balance.]—The plaintiff

agreed to supply to the defendant 50,000

picture post-cards printed partly in colour.

Some 22,000 were delivered and accepted

by the defendant, a small percentage of the

cards being defective in certain particulars,

appreciable in some instances only by experts.

When the balance of the cards were delivered,

containing a similar percentage of defective

cards, the defendant complained of the

defects and after inspecting the cards,

rejected the whole of the balance. Held, per

Madden, C.J., and Hood, J., that the accept-

ance of the first portion was in law an accept-

ance of the whole. Held, further, that there

had been substantial compliance with the

order given. Couston v. Chapman, L.R. 2

H.L. Sc, 250, applied. Farrow's Falcon

Press Pty. Ltd. v. Quarrill, (1915) V.L.R.,

651 ; 37 A.L.T., 100; 21 A.L.R., 445. F.C.

Contract—Sale of goods—Sale by descrip-

tion—Sale by sample—Evidence—Production

of specimen—Sale of Goods Act 1896 (No.

1422), sec. 20.]—In a written contract for the

sale of goods, the goods were described by

words and letters which were unintelligible

to an ordinary person with an ordinary know-

ledge of the English . language. There was

no mention in the contract of any sample,

but at the time when the contract was made
specimens of the goods were exhibited to the

purchasers. Held, by Griffith, C.J.,—The
evidence of the exhibition of the specimens

was admissible to show the kind of things

denoted by the words of description used

by the parties. By Isaacs, J., that such

evidence would only be admissible in a case

where the specimen was fraudulently ex-

hibited to deceive the purchaser, and he

had been induced to buy goods which turned

out to be of greatly inferior quality and value.

And, held, by the whole Court in an action

on such a contract by the purchasers for non-

delivery and refusal to deliver, that, on the

evidence the goods tendered by the sellers

were not in accordance with the description,

and, therefore, that the purchasers were
justified in refusing to accept them. T^. db

J. Sharp V. Thomson, 20 C.L.R., 137 : (1915)

V.L.R., 629. H.C., Griffith, C.J., Isaacs

and Powers, JJ.

Customs duties—Contract for sale of goods
—Alteration of contract where duty altered

—

Purchaser to pay amount of increased duty

—

Statute— Construction— Ultra vires— Power
of taxation— Incidental power — Constitu-

tional law—Interpretation of contract—Cus-
toms Act 1901-1910 (No. 6 of 1901—No. 36 of

1910), sec. 158—The Constitution (63 & 64
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Vict. c. 12), sees. 51 (i.), (ii.), (xxxix.), 55.]—

By a contract made in Melbourne, and dated

29th May, 1914, the plaintiffs agreed to sell

to the defendants 80 bales of gunny bags,

described as " No. 1 Delta potato gunnies,

shipped at Calcutta " at a certain price

delivered. The terms of payment were

" net cash against rail receipts," and delivery

was to be made, 40 bales in December, 1914,

and 40 bales in January, 1915. At the date

of the contract, gunny bags were free from

Customs duty, but, on 3rd December, 1914,

a duty of 10 per cent, ad valorem was imposed

upon them. The plaintiffs delivered to the

defendants 65 bales which had been entered

for home consumption before 3rd December,

1914, and 15 bale* which had not been so

entered until after that date and on which

they had paid a certain sum for duty. In an

action by the plaintiffs to recover from the

defendants the amount so paid. Held, that

the contract was within sec. 152 of the Cus-

toms Act 1901-1910; that that .section was

a valid exercise of the power conferred by

sec. 51 (ii.) and (xxxix.) of the Constitution ;

and, therefore, that the plaintiffs were

entitled to succeed. Orespin <fc Son v.

Colac Co-operative Fa/rmers^ Ltd., 21 C.L.B.,

205; (1916) V.L.R., 215; 22 A.L.R., 86.

H.C., Griffith, C.J., Barton, Isaacs, Higgins

and Rich, JJ. (1916).

Contract—Sale o! goods—Outbreak oi war

—Purchaser alien enemy resident in enemy

country—^Delivery of goods extending over

a number of years—Contract partly executed

by delivery of goods before war—Provision for

adjustment of prices operative only after

commencement of war with reference to

circumstances then existing—Option as to

method of adjustment exercisable by purchaser

after commencement of war—^Provision for

arbitration—Provision that prices shall be

adjusted according to market rates^—Dis-

location of market by war—Legality—Licence

to make and receive payment—Impossibility

of performance—Trading with the Enemy

Act 1914 (Nos. 9 and 17 of 1914), sees. 2, 3—
Enemy Contracts Annulment Act 1915 (No.

11 of 1915), see. 3 (6)—Enemy Contracts

Cancellation Act 1915 (No. 2603), sec. 3 (5)—

Arbitration Act 1915 (No. 2614)—4 & 5

Geo. v., c. 87, sec. 1—Proclamation of 9th

September, 1914.]

—

See ante, V. Discharge ;

Impossibility of Perfobmance ; Rescis-

sion. Hirsch v. Zinc Corporation Ltd., 24

C.L.R., 34; (1917) V.L.R., 680; 23 A.L.R.,

388.

(d) Time-payment Agreements.

Sale of Goods Act 1896 (No. 1422), sees. 3,

23—Conversion—Hiring agreement— Sale

—

Agreement to sell—Property passing—," Cash

sale."]—The plaintiffs forwarded certain

machinery to B. on hire, subject to the term

and condition (inter alia) that if B. failed to

make a certain payment or to give certain

promissory notes, the plaintiffs would have

the option by written notice to B. " of deter-

mining the hiring and treating the transaction

as a cash sale " to B. of the machinery for the

total rental due under the agreement. The

plaintiffs duly exercised such option and gave

B. written notice thereof. Held, that on the

exercise of the option the property in the

machinery passed to B. W. & J. Lempriere

v. Victorian Railways Commissioners, 36

A.L.T., 182. F.C., Madden, C.J., a' Beckett

and Cussen, JJ. (1915).

Order LVII., r. 12 (Rules of 1906)—Inter-

pleader—Seizure of chattel under writ of

fi. fa.—Hire-purchase agreement—Interest of

hirer—^Power to sell.]—Where the Sheriff

seizes in execution a chattel in the possession

of the judgment debtor by virtue of a hire-

purchase agreement not fully performed and

the letter of the chattel claims to be entitled

to it, the latter's claim will, upon interpleader,

be allowed subject to the agreement, and the

Court will not, without the latter's consent,

order a sale of the chattel or the interest of the

judgment debtor therein. Marsham v.

Silbermcm ; Carnegie ofc Sorts, Claimants,

(1913) V.L.R., 187; 34 A.L.T., 204; 19

A.L.R., 206. a' Beckett, J.

(e) Bill of Lading ; Charier Party.

Ship— Unseaworthiness— Commencement

of voyage—Movement for purpose of proceed-

ing on voyage—Release of mooring ropes

—

Sea-Carriage of goods—Warranty—Sea-Car-

riage of Goods Act 1904 (No. 14 of 1904), sec.

8.]—A steamship became unseaworthy by
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reason of an injury sustained after she had

been moved from her wharf in intended

prosecution of a voyage, which she continued

to prosecute until an inrush of water dis-

closed the injury, whereupon she was beached.

The cargo was damaged by the inrush.

When the injury was sustained some at least

of the mooring lines had been released, but

it did not appear whether or not the ship had

been completely unmoored. Held (per Bar-

ion, A.C.J., Oavan Dvfjy, Powers and Rich,

JJ), that the appellant, a shipper, on whom
the onus lay, had not' shown that the voyage

began after the injury had been sustained.

So as to constitute a breach of the warrantj'

of seaworthiness under the Sea-Carriage of

Goods Act 1904, sec. 8. Per Barton, A.C.J.

—On the facts the voyage had commenced

when the injury was sustained. Whybrow

<fc Go. Pty. Ltd. V. Howard Smith <So Co.

Ltd., 17 C.L.R., 1; (1913)' V.L.R., 387; 19

A.L.R., 284.

Bill o{ lading—Delivery of goods—Duty oJ

shipowner—Provision Jor cesser of all liability

as soon as goods free from ship's tackle—Loss

of goods after discharge and before delivery

—

Limitation of liability to fixed sum—Sea-

Carriage of Goods Act 1S04 (No. 14 of 1904),

sees. 5, 8.]—A clause in a bill of lading pro-

viding that the owner of the goods is to take

delivery at a certain place " and all liability

of " the shipowner " to cease 'as soon as the

goods are free from the ship's tackle " does

not purport to relieve the shipowner from

liability for loss or damage to the goods

arising from negligence, fault, or failure in the

proper delivery of the goods, or to lessen,

I

weaken, or avoid the obligations of the

master, officers, agents or servants of the ship

to properly deliver the goods, and therefore

such a clause is not avoided by sec. 5 {a} or

(c) of the Sea- Carriage o/ Goods Act 1904.

So held by Griffith, C.J., and Gavan Duffy

and Rich, JJ. (Isaacs and Powers, J J.,

dissenting). Therefore where goods carried

imder a bill of lading containing such a clause

were landed on a wharf in the ordinary course

of discharging the cargo and without notice

to or knowledge by the consignee of intention

to land them, and had disappeared liefore

the consignee came for them three day.s after- I

wards, in an action by the consignee for breach

of the contract to deliver, there being no-

evidence of negligence on the part of the ship-

owner. Held, by Griffith, C.J. and Gavan

Duffy and Rich, JJ. ( Isaacs and Powers,

JJ., dissenting), that the shipowner was not

liable. By Griffith, C.J. and Isaacs and

Powers, JJ.—rA provision in a bill of lading

that the shipowner is not liable beyond a sum
of £10 for each package of goods unless such

package has been previously booked with a
declaration of the nature and value thereof

and extra freight paid thereon, and is then

liable only for the declared value, is not within

the terms of sec. 5 of the Act, and is therefore

valid. Australasian United Steam Naviga-

tion Co. Ltd. v. Hiskens, 18 C.L.R., 646

;

(1914) V.L.R., 684; 20 A.L.R., 392. H.C.

Charter party—" Demise."]—A " demise '

of a ship in the proper sense of the term only

takes place where the possession of the ship

and the control of the master, officers, and
crew are completely transferred to the

charterer, and a charter party should not be

construed as such a demise unless it clearly

appears so. Oswald v. Austrcdian Steam-

ships Ltd., (1914) V.L.R., 329 ; 35 A.L.T.,

178; 20A.L.R., 188. F.C.

(/) Trade Usage ; . Restraint of Trade.

Contract—Construction—Usage of trade

—

"Blue gum"—Eucalpytus globulus—Mis-

direction—Evidence.]—In an action for breach

of a contract in writing to supply blue gam,
it was shown that blue gum in its primary

sense meant eucalyptus globulus, but the

defendant contended that the parties meant
blue gum in the trade sense of that term, and
the jury found that " the timber supplied

by the defendant was blue gum as known to

the trade." Held, that there should be a
new trial. By Madden, C.J., Hodges and
Hood, JJ., on the ground that the evidence

was insufficient to establish a, trade usage as

to the meaning of the word " blue gum."
By Madden, C.J., also, on the ground that

there was no direction as to what con-

stituted a trade usage. Observations as to

what is necessary to establish a trade usage.

Rodney Shire v. X'ibert ; Rubicon Lumber
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dkc. Co. Pty. Ltd. (Third Party), (1915)

V.L.R., 388 ; 37 A.L.T., 6 ; 21 A.L.R., 313.

Restraint of trade—Covenant—Breach

—

Agreement by vendor of business not to be

" concerned in " any similar business—Hus-

band and wife.]—The defendant covenanted

not to " exercise, carry on, or be in any

manner whatever either directly or indirectly

concerned or interested " in » general store

business, or business of a similar nature

within a specified area, during a certain

period. The defendant's husband opened a

general store within the specified area and

period, but was never near the shop during

the daytime, being otherwise employed else-

where, during which time the defendant was

in active superintendence of the store, but

did not receive payment in wages for her

services. Held, that the defendant was
" concerned in ' the business in breach of

the covenant. Philippe v. McDonald, 35

A.L.T. (Supplement), 8. Jvdge Moule

(County Court) (1914).

(gr) Building Contract.

Building contract—Certificate for payment

—Authority of architect—Termination of

authority—Refusal to act—^Knowledge of

contractor—Estoppel.]—By a building con-

tract made between the defendant and the

plaintiff the latter, in consideration of a

specified sum to be paid to him at times and

in the events mentioned in the general condi-

tions, agreed to do all the works, matters and

things mentioned and referred to in the

specification and general conditions in the

manner thereby respectively required, and to

observe, abide by and perform the general

conditions. By the general conditions, which

were in a printed form, it was provided

that throughout the general conditions, the

specification and the contract, the word
" architect " should mean " the architect for

the time being employed by the proprietor

in relation to the works," and also that no

payments on account of the contract price

should be made except on a written certificate

of the architect. In the heading of the

general conditions the name of A. was written,

followed by the printed word " architect,"

and .in the heading of the specification it was

stated to be the specification of the various

works required for the particular building

" to the entire satisfaction of " A. " architect

or his representative." Held, that the

naming of A. as the architect did not over-

ride the provision in the genera] conditions,

and, therefore, that when he ceased to be

employed by the defendant as the architect,

he had no longer authority to give certificates

entitling the plaintiff to payments. Held,

further, that on the evidence at the time

when a certain certificate was given by A. he

had refused to act any longer as, and had

therefore ceased to be, the architect, and that,

as the plaintiff had not acted to his prejudice

on the faith of the certificate, the defendant

was not estopped from asserting that A. had

ceased to be the architect. Hoare v. Mc-

Carthy, 22 C.L.R., 296 ; (1916) V.L.R., 656 ;

22 A.L.R., 377. H.C., Griffith, C.J., Barton

and Isaacs, JJ. (1916).

Rebuilding operations—^Injury to neigh-

bour's property—Independent contractor—
Liability of ovrner.]—A building owner who
orders rebuilding operations from which,

in the natural course of things, injurious

consequences to his neighbours must be

expected to arise \inless means are adopted

by which such consequences may be pre-

vented, is bound to' see to the doing of that

which is necessary to avoid the mischief,

and cannot relieve himself of his responsibility

by employing a competent and experienced

contractor. Bower v. Peate, 1 Q.B.D., 321,

at p. 326, followed. Harris v. Carnegie's

Pty. Ltd., (1917) V.L.R., 95; 23 A.L.R.,

75. a' Beckett, J.

{h) Contract of Employment.

See also, Factoeies' and Shops Acts ;

PUBUC Sbbvioe.

Construction—Contract for services.]—An
oral agreement was entered into between the

plaintiff, who was an engineer, and the

defendants, who were manufacturers of

agricultural implements, that in considera-

tion of the plaintiff remaining in the employ-

ment of the defendants, and endeavouring to

improve a certain patented vertical chaff and

root cutter, the defendants would give the

plaintiff 10 per cent, of the profits to be

5
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obtained from that implement and any

improvements thereof. Subsequently a writ-

ten agreement was entered intp between

the same parties, by which the defendants

agreed that the plaintiff " for special services

rendered in perfecting and successfully

demonstrating our patent vertical chaff and

root cutter and any other machinery, shall

be entitled to receive 10 per cent, of our

profits from manufacture," the plaintiff '' to

remain in our employ for five years at £5

per week and the term to be extended if still

in business for another five years. This

agreement stands good on the same terms if

taken to New Zealand. If the patent rights

are sold to any firm, capitalist or capitalists or

formed into a company or the like " the

plaintiff " to receive 10 per cent, of the sale."

Held, upon the evidence (1) that the oral

contract related only to the manufacture and

sale in the Commonwealth of the vertical

chaff and root cutter and any improvements

thereof ; (2) that the written contract was a

single contract—and not two separate and

independent contracts, one being a contract

for the services of the plaintiff for five years

renewable for a, further five years, and the

other a, contract that the plaintiff should be

paid 10 per cent, of the profits of manufacture

during that term, and 10 per cent, of the

proceeds of the patent rights if they were

disposed of ; (3) that the words " our profits

from manufacture " in the written contract

related only to the business of manufacture

and sale by the defendants in the Common-

wealth and New Zealand of the vertical chaff

and root cutter or any improvements thereof

and other machinery, and (by Griffith, O.J.

and Barton and Gaman Duffy, JJ., Isaacs,

J., dissenting), the profits derived from such

manufacture and sale during the plaintiff's

continuance in the service of the defendants
;

(4) (by Griffith, C.J. and Barton and Gavan

Duffy,- JJ., Isaacs, J., dissenting), that the

patent rights referred to in the written

agreement were patent rights within the

Commonwealth and New Zealand only, and
that the sale of such rights therein referred

to meant a sale made during the plaintiff's

continuance in the service of the defendant.

Ma/rks Bros. v. Park, 18 C.L.R., 1 ; 20

A.L.R., 317. H.C. (191.4).

Employer and employee—Negligence—Con-

trol of employee—Ship—Charter party—Con-

struction o£—Liability of shipowner.]—The

defendant company was the owner of the

steamship " Tyrian," of which T. was the

second officer, appointed and paid by the

defendant. By an oral agreement, which

incorporated the terms of the common form

of charter party, the ship was chartered to

another company. While the ship was

being loaded at the wharf (under the direction

of T.), the plaintiff was injured and sought to

recover damages, alleging that the accident

was caused by the negligent directions given

by T. Held, upon these facts and on the true

construction of the terms of the charter party,

that at the time of the accident and in rela-

tion thereto, T. was the servant of the

defendant company. Oswald v. Aiistralian

Steamships Ltd., (1914) V.L.R., 329 ; 35

A.L.T., 178 ; 20 A.L.R., 188. F.C., a' Beckett,

Hood and Cussen, JJ. (191')).

Factories and Shops Act 1915 CSo. 3650),

sec. 188—Apprentice—Employer and em-
ployee—Employer's establishment closed dur-

ing hoUdays—Whether apprentice entitled to

wages—^Indenture of apprenticeship, interpre-

tation of.]—Under an indenture of apprentice-

ship a master undertook {inter alia) to pay
his apprentice during the currency of the

indenture wages at the rate of 7s. 6d. per week

of 48 hours during the first six months, with

an increasing rate for succeeding years, but

so that the apprentice shall not be paid for

any time which he shall be absent through

his own wilful default or neglect or through

absenting himself without leave. The master

closed his establishment from 23rd December
to 2nd January and refused to pay to his

apprentice any wages for this period and
was prosecuted and convicted under the

Factories and Shops Act 1915 for failing to

carry out the terms (5f the indenture. Held,

that he was rightly convicted. Duncan v.

James Moore ds Sons Pty. iid., (1917) V.L.R.,

240; 38 A.L.T., 186; 23 A.L.R., 148.

Madden, C.J.

Employer and employee—Weekly engage-

ment—Termination of by employer—Week's
notice, sufficiency of—When to be given.]—In
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the case of a, weekly engagement a week's

notice from the date of dismissal is sufficient.

An employer may give such notice at any

time, and is not required to wait till the end

of any one week to do so. Edwards v.

Dowsett, 20 A.L.R. (C.N.), 17. Judge Wadey
<County Court) (1914).

Factories and Shops Act 1913 (No. 2386),

sees. 168, 225—Employment—Grocer's assist-

ant—Voluntary services.]— See Factories

AND Shops Acts. Ballantine v. Hinchcliffe,

(1915) V.L.R., 69; 36 A.L.T., 137; 21

A.L.R., 34.

Factories and Shops Act 1912 (No. 2386),

sees. 133, 141, 175—Determination oJ Wages

Board—Minimum wages—Whether payable

for work by whomsoever done—Whether

payable only to members of particular craft.]

—See Factories and Shops Acts. Thom-

son V. Dorman Long & Co. Ltd., (1916)

V.L.R., 13; 37 A.L.T., 129; 21 A.L.R.,

492. [Special leave to appeal to High Court

reftis'id, 21 C.L.R., 12t.]

Determination of Wages Board—Persons

to whom it appUes—Bread Board.]—See

Factories and Shops Acts. Bishop v.

Dance, (1916) V.L.R., 509; 38 A.L.T., 66;

22 A.L.R., 320.

Factories and Shops Act 1912 (No. 2386),

sec. 141 (b) (vii.)—Factories and Shops Act

Amendment Act 1914 (No. 2558), sec. 29—

Factories and Shops Act 1915 (No. 2650),

sees. 141 (1) (b) (vii.), (4), 226—Determination

of Special Board—" Casual work "—Em-
ployee engaged for many weeks—Work in any

week for less than the maximum number of

hours fixed by Special Board—" One week's

continuous work " — " Employed " — "A
week's work."]—See Factories and Shops

Acts. Hall v. Centreway Cafe Co. Pty.

Ltd., (1916) V.L.R., .560; 38 A.L.T., 80; 22

A.L.R., 323.

Factories and Shops Act 1915 (No. 2650),

sec. 226—Wages Boards—Determination of

minimum wage—Builder's labourer—As-

phalter's labourer—Rate of pay—Whether

builder's labourer or asphalter's labourer

—

Inconsistent determinations.]—See Factories

AND Shops Acts. Sinclair v. Smith, (1917)

V.L.R., 118 ; 38 A.L.T., 134 ; 23 A.L.R., 71.

Wages Board—Rate of pay—Different rates

fixed by different determinations—Which rate

applicable—Question of fact.]—See Factories

AND Shops Acts. Lawley v. Neuchatel

Asphalt Co. Ltd., (1917) V.L.R., 118; 38

A.L:T., 136.

Melbourne Harbour Trust—Officer—Dis-

missal of, in exercise of Commissioner's pleas-

ure—Complaint of dismissal without just

cause—Whether Commissioners bound to

hold inquiry—Melbourne Harbour Trust Act

1890 (No. 1119), sec. 32.]—/See Melbourne
Harbour Trust. In re Melbourne Harbour

Trust Act 1890 ; Ex parte Dedekind, (1913)

V.L.R., 258; 34 A.L.T., 196; 19 A.L.E.,

217.

(/) Executor ; Compromise with Creditors.

Executor and administrator—Compromise

with creditors of deceased—Release by credi-

tors—Subsequent discovery of additional assets

—Whether distributable amongst creditors.]—
By his will testator made certain bequests and

gave the residue to his daughter. The estate

appeared to be insolvent and the creditors

agreed to accept 2s. in the £, to release their

debts, and to allow the executor to give effect

to the specific bequests, and to hand over

any residue to the daughter. The assets

were valued at £323 and the liabilities were

£1,172. The executor paid the dividend to

and obtained releases from the creditors, and

disposed of what remained in accordance with

the agreement by the creditors. About

twelve years afterwards the executor learned

for the first time that the testator had been a

creditor of an assigned estate in New South

Wales about forty years before, and he

received in respect of the testator's claim

against the assigned estate the sum of £261.

There had previously been no fund in the

assigned estate out of which creditors could

!be paid. Held, that subject to payment of

the executor's costs and commission the sum

so received by the executor was distributable

amongst the creditors of the testator to

isupplement their dividend. Turner v. Turner

14 Ch. D., 829, followed. In re Mitchell,

;(1915) V.L.R., 222; 36 A.L.T., 169; 21

A.L.R., 157. a' Beckett, J. (1915).
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(fcj Bills of Exchange and Promissory Notes.

Liability of banker for conversion—Receipt

of payment of cheque without negligence

—

Bills of Exchange Act 1909 (No. 27 of 1909),

sees. 87, 88—Instruments Act 1890 (No. 1103),

sees. 82, 83.]

—

See Bankek and Customer.

Commissioners of the State Savings Bank of

Victoria v. Permewan Wright <fc Co. Ltd., 19

C.L.R., 457 ; (1915) V.L.R., 81 ; 21 A.L.R.,

20.

Banker—Business of banking—State Sav-

ings Bank—Collection and payment of cheques

—Bills of Exchange Act 1909 (No. 27 of 1909),

sees. 4, 88—Instruments Act 1890 (No. 1103),

sees. 3, 83.]

—

See Banker and Customer.

Commissioners of the State Savings Bank of

Victoria v. Permewan Wright ds Co. Ltd.,

19 C.L.R., 457
; (1915) V.L.R., 81 ; 21

A.L.R., 20.

Cheque—Crossed and marked " not nego-

tiable ' '—Defective title of person from whom
cheque taken—Title of holder—Defect not

arising from criminal conduct—Instruments

Act 1890 (No. 1103), sec. 82—Bills of Exchange

Act 1909 (No. 27 of 1909), sec. SI.]—See

Bills or Exchange and Pbomissory Notes.

Union Bank of Australia Ltd. v. Schulte,

(1914) V.L.R., 183 ; 35 A.L.T.. 148 ; 20

A.L.R., 170.

See also. Land
Mortgagee.

(I) Landlord and Tenant.

Tax, Mortgagor anj>

Instruments Act 1890 (No. 1103), sec. 4—
Promissory note— Conditional promise—
Reference to scrip attached.]

—

See Bills of

Exchange and Promissory Notes. Lister

V. Schulte, (1915) V.L.R., 374 ; 37 A.L.T.,

68; 21 A.L.R., 332.

Instruments Act 1890 (No. 1103), Part I.,

Division 4, Second Schedule—Action upon bill

—Writ, irregularities in—Bearer suing as

holder—No address tor service.]

—

See Bills

or Exchange and Promissory Notes.

Lister v. Schulte, (1915) V.L.R., 374; 37

A.L.T., 68 ; 21 A.L.R,, 332.

Instruments Act 1890 (No. 1103), Part I.,

Division 4—Order IX., r. 1 (Rules of 1906)—
Writ—Irregularities—Acceptance of service

by solicitor—Waiver.]

—

See Bills of Ex-
change AND Promissory Notes. Lister v.

Schulte, (1915) V.L.R., 374 ; 37 A.L.T., 68 ;

21 A.L.R., 332.

Landlord and tenant—Occupation of land in

consideration of payment of rates—Tenancy,,

nature of—Notice determining tenancy

—

Real Property Act 1915 (No. 2719), sees. IS
23, 43.]

—

See Landlord and Tenant.
Langmore v. Vines, (1917) V.L.R., 595; 39
A.L.T., 62 : 23 A.L.R., 295

Landlord and tenant—Covenant—Perform-
ance impossible by law—Factories and Shops
Act 1905 (No. 1975), sees. 11, 12, 14, 151,
154.]-7—iSee ante, V. Discharge ; Impossi-
bility op Performance ; Rescission. Ger-

raty v. McOavin, 18 C.L.R., 152; (1914)
V.L.R., 283 ; 20 A.L.R., 182.

Landlord and tenant—Covenant to repair
" the internal part of the premises "—Yard
with dividing fences.]—-See Landlord and
Tenant. Gerraty v. McGavin, 18 C.L.R.,,

152; (1914) V.L.R., 283; 20 A.L.R., 182.

Landlord and tenant—Covenant by landlord
to repair and to look after tenant's sheep-
Notice of disrepair, whether notice necessary.}
—See Landlord and Tenant. Dunlop v.

Troy, Nicholson, Third Party, (1915>
V.L.R., 639; 37 A.L.T., 117: 21 A.L.R.,
419.

Covenant by landlord to repair and to look
after tenant's sheep—Trespass by sheep owing
to disrepair—Damages for trespass recovered
against tenant—Claim by tenant against
landlord— Remoteness of damage.] — See
Landlord and Tenant. Dunlop v. Troy

;

Nicholson, Third Party, (1915) V.L.R., 639-
37 A.L.T., 117; 21 A.L.R., 419.

Conveyancing Act 1904 (No. 1953), sees.

15, 24—Landlord and tenant—Condition of
re-entry—Severance of reversionary estate-
Apportionment of condition—Option of re-
newal—Exercise of option after coming in
operation of Conveyancing Act 1904—Land
under Transfer of Land Act 1890—Lease not
registered.]—See Landlord and Tenant.
Gerraty v. McGavin, 18 C.L.R., 15>^ •

(1914>
V.L.R., 283 ; 20 A.L.R., 182
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Conveyancing Act 1904 (No. 1953), sec. 15

—Condition of re-entry—Severance of rever-

sionary interest—Apportionment of condition

—Lease created before Conveyancing Act

came into operation—Severance after that

date.]—See Landlobd and Tenant. Ger-

raty v. McGavin, 18 C.L.R., 152; (1914)

V.L.R., 283 ; 20 A.L.R., 182.

Landlord and tenant—Forfeiture, relief

against—Notice to remedy breach of covenant,

sufficiency of—Conveyancing Act 1904 (No.

1953), sec. 19.]—See Landlord and Tenant.

Gerraty v. McGavin, 18 C.L.R., 152; (1914)

V.L.R., 283 ; 20 A.L.R., 182.

Lease—Rates to be paid by landlord—Op-

tion of renewal by tenant at different rent and

for longer term—New lease—Covenant as to

payment of rates by landlord—Whether to be

included—" Net " rent—Landlord's rates and

charges—Tenant's rates and charges.]—See

Landlord and Tenant. Howey v. Dolan,

<1915) V.L.R., 297; 36 A.L.T., 188; 21

A.L.R., 261.

Local government—Municipal land—Occu-

pier tenant of municipality—Rates—No agree-

ment as to payment of—Rates paid by tenant

—

Rent—Arrears—Set off—Local Government

Act 1915 (No. 2686), sees. 249, 265, 314, 319.]

—See Landlord and Tenant. Bendigo,

Mayor tfcc. of v. Burke, (1917) V.L.E., 531;

39 A.L.T., 41 ; 23 A.L.R., 298.

Licensing—^Landlord and tenant—Pecun-

iary loss by restriction of hours for sale of

liquor—Adjustment of rent—Agreement be-

tween parties—Fine for consent of landlord to

assignment—" Provision to the contrary "

—

Withholding consent—Conveyancing Act 1915

(No. 2633), sec. 24—^Intoxicating Liquor

(Temporary Restriction) Act 1915 (No. 2584)

—

Licensing (Rents and Fees Adjustment) Act

1915 (No. 2776), sec. 4—^fatoxicating Liquor

(Temporary Restriction) Act 1916 (No. 2827)—

Licensing Act 1916 (No. 2855), sec. 49, Second

Schedule (d).]—<See Landlord and Tenant.

Re Stewart and Kelly, (1917) V.L.R., 359
;

39 A.L.T., 13 ; 23 A.L.R., 163.

Licensing Act 1906 (No. 2068), sec. 30—
Licensed Premises Act 1894 (No. 1364), sec. 2

(2)—Grocer's licence—Landlord's interest in

—Removal to other premises.]—See Licen-

sing. Scott V. Giiy, (1914) V.L.R., 521 ; 36

A.L.T., 61 ; 20 A.L.R., 304.

Lease— Lessor and lessee— Assignment

without consent—Disputed questions of fact

—

Jurisdiction to decide—Conveyancing Act

1904 (No. 1953), sec. 23.]

—

See Landlord and

Tenant. Waters v. Daly, (1913) V.L.R.,

130; 19 A.L.R., 176.

CONTBIBUTOBY NEGLIGENCE

See NEGLIGENCE.

CONVERSION

See BANKER AND CUSTOMER.

CONVEYANCING ACTS

Conveyancing Act 1904 (No. 1953), sec. 15

—Condition of re-entry—Severance of rever-

sionary interest—Apportionment of condition

—Lease created before Conveyancing Act

came into opnation—Severance after that

date.]—Sec. 15 of the Conveyancing Act 1904

applies where the severance has taken place

since the Act came into operation, although

the lease was created before that Act. Ger-

raty y. McGavin, 18 C.L.R., 152; (1914)

V.L.R., 283; 20 A.L.R., 182. H.C, Griffith,

O.J., Barton and Isaacs, JJ.

Conveyancing Act 1904 (No. 1953), sees.

16, 24—Landlord and tenant—Condition of

re-entry—Severance of reversionary estate

—

Apportionment of condition—Option of re-

newal—Exercise of option after coming into

operation of Conveyancing Act 1904—Land

under Transfer of Land Act 1890—Lease not

registered.]—A lease of land under the

Transfer of Land Act 1890 which was made

before the Conveyancing Act 1904 came into

operation and which was not registered in

accordance with the former Act, contained

an option of renewal by the lessee which was
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exercised after the latter Act came into opera-

tion. Held, that the assignee of the reversion

in part of the land was under sec. 15 of the

Conveyancing Act 1904 entitled to take

advantage of the condition of re-entry in

the lease. Gerraty v. McGavin, 18 C.L.R.,

1.52; (1914) V.L.B., 283; 20 A.L.R., 182.

Griffith, C.J., Barton, Isaacs, Gavan Duffy

and Rich, JJ.

Landlord and tenant—Forfeiture, relief

against—Notice to remedy breach of covenant,

sufficiency of—Conveyancing Act 1904 (No.

1953), sec. 19.]—A notice under sec. 19 of the

Conveyancing Act 1904 served by a lessor

on a lessee must, in the case of a covenant to

keep in repair state the particular condition

of the premises which the lessee is required

to remedy and not merely that there has been

a failure to comply with the covenant.

Gerraty v. McGavin, 18 C.L.R., 152; (1914)

V.L.R., 283; 20 A.L.R., 182. J^.C, Griffith,

C.J., Barton, Isaacs, Gavan Duffy and Rich,

JJ.

Conveyancing Act 1913 (No. 3440), sec. 6

—

Married woman—Restraint on anticipation,

removal of—Order binding her interest

—

Benefit of married vroman.]—A married

woman, seventy-three years of age, was
entitled, subject to a restraint on anticipa-

tion, to a life interest in a, fund of £3,561,

with a general power of appointment by deed

or will. The sole means of support of herself

and her husband was her income amounting

to about £190 per annuni, of which £110 was
income derived by her from such fund. Her
husband was seventy-five years of age. Upon
application by her vmder sec. 6 of the Con-

veyancing Act 1912 that the restraint upon
anticipation might be removed, so that she

might use the capital for the benefit of her-

self and her husband, Held, that it was for

her benefit that the restraint on anticipation

should be removed as to £1,000, and that an
order should be made accordingly, without

prejudice to any further application. In re

Sianway ; Hann v. Stanway, (1913) V.L.R.,

327; 35A.L.T.,19; 19 A.L.R., 312. CusseL

J.

Licensing—Landlord and tenant—Pecun-
iary loss by restriction of hours for sale of

liquor— Adjustment of rent— Agreement

between parties—Fine for consent of landlord

to assignment—" Provision to the contrary "

—Withholding consent—Conveyancing Act

1915 (No. 2633), sec. 24—Intoxicating Liquor

(Temporary Restriction) Act 1915 (No. 2584)

—

Licensing (Rents and Fees Adjustment) Act

1915 (No. 2776), sec. 4—Intoxicating Liquor

(Temporary Restriction) Act 1916 (No. 2827)—

Licensing Act 1916 (No. 2855), sec. 49, Second

Schedule (d).]—The repeal of the words in

sec. 24 of the Conveyancing Act 1915 " unless

the lease contains an express provision to the

contrary " by paragraph (d) of the Second

Schedule to the Licensing Act 1916 (No.

2355) is not a repeal for all purposes in rela-

tion to leases of licensed premises, but for the

purposes of the adjustment of rent by the

Licences Reduction Board only. Re Stewart

and Kelly, (1917) V.L.R., 359 ; 39 A.L.T., 13 ;

23 A.L.R., 163. a' Beckett, J.

Lease—Lessor and lessee—Assignment with-

out consent—Disputed questions of fact

—

Jurisdiction to decide—Conveyancing Act

1904 (No. 1953), sec. 23.]—On an application

under sec. 23 of the Conveyancing Act 1904

there is jurisdiction to decide questions of

fact in dispute between lessor and lessee.

Waters v. Daly, (1913) V.L.R., 130; 19

A.L.R., 176. Hodges, J. (1913).

COPYRIGHT

Copyright—Infringement—Original literary

work—Author—Map—Exemption from lia-

bility to pay damages—^Knowledge of exist-

ence of copyright—Copyright Act 1912 (No.

20 of 1912), Schedule—Copyright Act 1911

(1 & 2 Geo. v., 0. 46), sees. 1, 2, 5, 6, 7, 8, 31,

35.]—The respondent taking the common
stock of information in Australia, and apply-

ing to it personal, that is, independent

intellectual effort in the exercise of judgment
and discrimination, produced a map which
was new in the sense that, in respect of its

size and outlines, its contents and arrange-

ment and its general appearance, it presented

both in its totality and in its specific parts
distinct differences from existing maps.
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Held, that the respondent's map was an

original literary work within the meaning of

sec. 1(1) and entitled to copyright,, and that

the appellants, whose map was not a mere

copy in the ordinary sense of the respondent's

map but was clearly a reproduction in a sub-

stantial part of the respondent's map, had

infringed the copyright. Held, also, on the

evidence that the appellants had not proved

that at the date of the infringement they

were not aware and had no reasonable

grounds for suspecting that copyright sub-

sisted in the respondent's map, and, there-

fore, that the respondent's remedy was not

limited to an injunction as provided by sec.

8. Walter v. Lane, (1900) A.C., 539, ex-

plained. Sands & McDougall Pty. Ltd. v.

Robinson, 23 C.L.R., 49; 23 A.L.R., 154.

H.C., Isaacs, Gavan Duffy and Rich, JJ.

(1917).

Copyiight — lufiingement— "Original,"

what is—Copyright Act 1912 (No. 20 of 1912),

Schedule—Copyright Act 1911 (1 & 2 Geo.

V. C. 46), sees. 1 (1), 5.]—The word " original
"

in sec. 1 (1) of the Copyright Act 1911 •(!

& 2 Geo. V. o. 46) (Schedule to Copyright

Act 1912), does not imply inventive original-

ity ; the expression " original work " has

there the meaning which is connoted by the

word " author " in sec. 5. Sands & Mc-

Dougall Pty. Ltd. V. Robinson, 23 C.L.R.,

49; 23 A.L.R., 154. H.C., Isaacs, Gavan

Duffy and Rich, JJ. (1917).

Copyright Act 1912 .(No. 20 of 1912),

Schedule—Copyright Act 1911 (1 & 2 Geo. V.

C. 46), sec. 6 (3).]

—

Quaere, whether the

provisions of sec. 6 (3) apply except to

proceedings in an action. Sands (Ss Mc-

Dougall Pty. Ltd. V. Robinson, 23 C.L.R.,

49
;' 23 A.L.R., 154. H.C., Isaacs, Gavan

Duffy and Rich, JJ. (1917).

Evidence—Copyright— Certified copy of

Register of Copyrights—Ownership of copy-

right—Evidence Act 1905 (No. 4 of 1905), sec.

6—Copyright Act 1912 (No. 20 of 1912), sec.

33.]—Sec. 33 of the Copyright Act 1912

(Commonwealth) does not affect sec. 6 of the

Evidence Act 1905 (Commonwealth). A
certified copy of the Register of Copyrights is

evidence not merely of registration but of

ownership in the copyright. Allan tfc Co.

Pty. Ltd. V. Reed, (1913) V.L.R., 422; 19

A.L.R., 472. Hodges, J. (1913).

CO-RESPONDENT

See HUSBAND AND WIFE.

CORPORATION

Corporation— Foreign — Capacity to hold

land.]—An English corporation whether aggre-

gate or sole, which is empowered by its Act

or charter of incorporation so to do, may

acquire, hold and dispose of land in Victoria,

and be registered as proprietor vinder the

Transfer of Land Act. In re Balfour and

the Public 'Trustee (of England), (1916)

V.L.R., 397 ; 38 A.L.T., 104 ; 22 A.L.R.,

284. Cussen, J.

CORROBORATION

See EVIDENCE.

CORPUS

See TENANT FOR LIFE AND RE-

MAINDERMAN; WILL.

COSTS
COL.

I. Jurisdiction . . . . . . 143

II. DivOECE — 144

III. DiscKBTioN, Exercise of . . 145

(a) Public Officers .. . . 145

(6) Misdirection InJduced by Party 145

(c) Ectch Party Successful on

Some Issues . . .

.

. . 146

(d) Solicitor's Personal Liability 146

(e) Administration of Estates

;

Trusts ; Taking Accounts 146

(/) Summons in Chambers

;

Amount of Costs .

.

. . 148

'

{g) County Court Matters . 148
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IV. Appeal prom Okder as to Costs 149

V. Taxation 149

(a) Beview 149

(6) Attendance of Solicitor ; Pro-

curing Evidence . . . . 1 50

(c) Conveyancing Business . . 1.51

VI. Security por Costs .

.

. . 151

VII. Recovery of Costs .

.

. . 152

I.

—

Jurisdiction.

Costs — Justices — Jurisdiction -^ Title to

land in question.]—A Court of Petty SessioBS

has no jurisdiction to proceed with the hearing

of an information where it finds that the title

to any land is bona fide in question, and in

such a case has no cognisance of the matter

and no power to dismiss the information or

to make any order as to costs'. Hickey v.

Gillingham, (1913) V.L.R., 184; 34 A.L.T.,

178; 19 A.L.R., 160. a' Beckett, J.

Divorce—Costs—Co-respondent ordered to

pay petitioner's costs to Frothonotary—No

time limit fised—Order fixing time for pay-

ment—^Decree not made absolute—Divorce

Rules 1906, r. 122.]—Where by a decree nisi

in a, divorce suit, an order is made directing

a co-respondent to pay the taxed costs of the

petitioner to the Prothonotary " such costs

not to be paid out to the petitioner until the

decree absolute has been obtained," but

fixing no time for the payment of the costs,

the Court has jurisdiction, before the decree

is made absolute, to make a supplemental

order directing the co-respondent to pay such

costs to the Prothonotary within a certain

time. Ghaffey v. Chaffey, (1914) V.L.R.,

438; 36 A.L.T., 99; 20 A.L.R., 290.

Hodges, J. (1914).

Order LXV., r. 12 (Rules of 1906)—Costs-

Actions of contract or tort—Not more than

£50 recovered—Costs on Supreme Court Scale

—Jurisdiction to order, when exercisable

—

Judgment delivered and Court adjourned.]—
A Judge in Chambers has jurisdiction to
" otherwise order " under Order LXV., r. 12,

after judgment has been delivered and the

Court has adjourned. The application to

the Judge in Chambers should be made with-

out undue delay. Robinson v. Holdswortli,

(1917) V.L.R., 218; 38 A.L.T., 161; 23

A.L.R., 109. Cussen, J.

II.

—

Divorce.

Divorce—Costs of wife unsuccessfully de-

fending suit^Discretion of Court.]

—

The

discretion of the Court as to awarding costs

to a wife unsuccessful in a divorce suit will

be exercised upon a consideration of all the

circumstances, and not solely in relation to

the reasonableness or otherwise of the

wife's prosecution, or defence,' of the suit.

Olsen V. Olsen, (1915) V.L.R., 526; 37

A.L.T., 48. Madden, C.J.

Husband and wife—Divorce—Costs of in-

vestigation of wife's case—Payment by hus-

band—" Merits of her case "—Meaning of—

Demerits of husband's case—Power of Court

—

Marriage Act 1890 (No. 1166), sec. 111.]—

Where in a divorce suit a wife is charged with

adultery and in an affidavit in support of an

application under sec. Ill of the Ma/rriage

Apt 1890, she has not denied the charge, but

suggests that the husband has been guilty of

misconduct disentitling him to relief, the

Court has power under that section to order

the husband to pay into Court for the wife a

sum suflficient for the costs of the investiga-

tion of her case. Rackham v. Rackkam,

(1913) V.L.R., 120; 34 A.L.T., 141; 18

A.L.R., 581, not followed. Houghton v.

Houghton, (1915) V.L.R., 517; 37 A.L.T.,

65 ; 21 A.L.R., 424.- Madden, C.J.

Divorce—Order for costs against co-respond-

ent—Appeal by co-respondent— Judgment

affecting status—Judiciary Act 1903-1910 (No.

6 of 1903—No. 34 of 1910), sec. 35.]—See

post, IV. Appeal prom Order as to Costs.

McGonville v. Bayley, 17 C.L.R., 509; 20

A.L.R., 153.

Divorce — Costs — Co-respondent ordered

to pay petitioner's costs to Frothonotary

—

No time limit fixed—Order fixing time for

payment—Decree not made absolute— Divorce

Rules 1906, r. 122.]^—See ante, I. Jueisdic-

TiON. Ghaffey v. Chaffey, (1914) V.L.R.,

438 ; 36 A.L.T., 99 ; 20 A.L.R., 290.
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III-

—

Discretion, Exeeoise of.

(a) Public Officers.

Costs—Appeal from Commissionei oi Pa-

tents.]—The costs of an appeal to the High
Court from the decision of the Commissioner

of Patents are in the discretion of the Court.

McDonald v. Commissioner of Patents, 15

C.L.R., 713 ; 19 A.L.R., 61. H.C., Griffith,

G.J., Isaacs and Gavan Duffy, JJ. (1913).

Divorce—Costs—^Intervention by Attorney-

General.]—There is no settled practice that

•costs will not be given against the Attorney

-

General where his intervention in a divorce

«uit has been unsuccessful. It is a matter

entirely in the discretion of the Court,

whether in such a case costs should be given

againist him, and that discretion is to be

exercised upon a consideration of the facts

in each case. McDowell v. McDowell, (1913)

V.L.R., 332; 19 A.L.R., 364. a' Beckett,

J. (1913).

Transfer of Land Act 1915 (No. 3740), sees.

SA%, 249—Summons to Registrar of Titles to

uphold grounds of refusal—Costs of successful

party— Special circumstances.]— In cases

Tmder sec. 248 and 249 of the Transfer of Land

Act 1915 the successful party should, in the

absence of special circumstances, obtain his

costs. The fact that a novel or important

point of law is involved is not in itself a

special circumstance. In re Balfour and

the Public Trustee {of England), (1916)

V.L.R.. 397; 38 A.L.T., 104; 22 A.L.R.,

284. Cussen, J.

(6) Misdirection Induced by Parly.

Costs—New trial rendered necessary by

way in which party conducted his case—Costs

of first trial.]—Where at the trial of an action

-to recover damages for negligence the

defendant induced the Judge to take a view

which left the questions of negligence and

damages undetermined, the Full Court,

in ordering a new trial, directed the defendant

to pay the costs of the first trial. Oswald v.

Australian Steamships Ltd., (1914) V.L.R.,

329 ; 35 A.L.T., 178 ; 20 A.L.R., 188.

F.C, a' Beckett, Hood and Cussen, JJ.

(c) Each Party Successful on Some Issues.

Costs—Plaintiffs successful in action

—

Failure on particular issues—Fixing sum to

be paid instead of awarding costs.]—Where

the plaintiffs succeeded in the action but

failed on some issues, the Court, in order to

avoid taxation, fixed a sum to be paid by the

defendants to the plaintiffs, instead of award-

ing costs. 'Willmott V. Barber, 17 Ch. D.,-

772, applied. Edgar v. Meade; Walker v.

Meade, 23 C.L.R., 29; 23 A.L.R., 259.

Isaacs, J. (1916).

Practice—Taking accounts—Costs—Separ-

ate issues—Apportionment of costs—Order

LXV., rr. 1, 8—Order LV.]—The costs of

taking accounts before the Chief Clerk may
be apportioned between the parties to the

action on the basis of objections to items in

the accounts creating separate issues. Lang

V. McKenzie, (1914) V.L.R., 188 ; 36 A.L.T.,

5. Hodges, J.

(d) Solicitor's Personal Liability.

Costs—Action in name of company in-

stituted without authority—Personal liability

of solicitor.]—Where an action was instituted

in the name of a company without authority

the solicitor for the plaintiff on the record

was ordered to pay the costs of the action and

of proceedings to have the writ and the

service thereof set aside. Bullfinch Surprise

Gold Mining Co., No Liability v. Butler, 35

A.L.T., 99. Madden, C.J. (1913).

(e) Administration of Estates ; Trusts ;

Taking Accounts.

Executors — Trustees — Commission —
Costs.]—Where an executor administrator or

trustee applies for commission, he should bear

the costs of the application if the proceedings

are instituted for the sole purpose of obtaining

commission, but where other questions are

determined he should bear the costs of the

proceedings only in so far as they are in-

creased by the application for commission.

In re Wykes ; Strauss v. Wylces, (1916)

V.L.R., 200; 37 A.L.T., 190; 22 A.L.R.,

122. F.C.

Costs— Executrix— Commission -^ Passing

accounts and fixing commission—Adminis-
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tration and Probate Act 1915 (No. 2611), sec.

34.]—"Upon an application by an executrix

for liberty to pass accounts and be allowed

commission, Held, that the costs of the

application as between solicitor and client

should be paid out of the estate, the costs of

taking the accounts and fixing commission

being reserved. Strauss v. Wykes, (1916)

.V.L.R.,200; 37 A.L.T., 190 ; 22 A.L.R., 122,

discussed. Re Gillott, (1917) V.L.R., 249;

39A.L.T., 20; 23 A.L.R., 271. Hodges, J.

Costs — Executor — Commission — Ac-

counts agreed to by beneficiaries—Applica-

tion solely for purpose of fixing commission

—

Administration and Probate Act 1915 (No.

2611), sec. 34.]—Upon an application by an

executor for liberty to pass his accounts and

be allowed commission, it appeared that the

beneficiaries had agreed to and accepted the

accounts, but that no agreement had been

come to as to the rate of commission. Held,

that the executor should pay the costs of the

application, the costs of passing the accounts

and fixing the coiiimission being reserved.

Re McMichael, (1917) V.L.B., 2.51 ; 39

A.L.T., 21 ; 23 A.L.R., 272. Hodges, J.

Administration and probate—Attorney of

English executor having probate sealed in

Victoria—Application for leave to pass

accounts and for commission—Costs.]—Where

an executor who had, as attorney under power

of English executors, procured an exemplifica-

tion of the English probate to be sealed in

his favour, applied for leave to pass his

accounts, and to be allowed commission, the

costs of the application were ordered to be

paid out of the estate. Tn re Moorhouse,

(1917) V.L.R., 530; 23 A.L.R., 286. Hodges,

J.

Costs—Trustee company's liability—Pro-

ceedings to reduce rate of commission

charged.]—Per Hood and Cussen, JJ.—
Where a dissatisfied beneficiary has to come

to Court to have the remuneration fixed by a

trustee company reduced, there is power to

award costs against the company as in any

other litigation respecting a disputed claim,

and the company is not entitled to be in-

demnified out of the trust estate. MacBpan

V. Trustees Executors and Agency Co. Ltd.,

(1916) V.L.B., 425; 38 A.L.T., 27; 22

A.L.R., 191. F.C.

Costs — Trustee — Personal liability —
Appeal to High Court.]—The administrators

of the estate of a deceased wife resisted an

action in the Supreme Court by the husband

by which he claimed that property in her

name was his, and, being defeated, they

appealed to the High Court, which upheld

the decision of the Supreme Court. Held,

that the administrators should personally

pay the costs of the appeal, as it was not in

the circumstances reasonable. Perpetual

Executors and Trustees Association of Aus-

tralia Ltd. V. Wright, 23 C.L.R., 185 ; (1917)

V.L.R., 372 ; 23 A.L.R., 177. H.C., Barton,

A.C.J., Isaacs. Gavan Duffy and Rich, JJ.

Practice—Taking accounts—Costs—Separ-

ate issues—Apportionment of costs—Order

LXV., rr. 1, 2—Order LV.]—See ante, (c)

Each Party Successful on Some Issues.

Lang v. McKenzie, (1914) V.L.R., 188;

36 A.L.T., 5.

(/) Summons in Chambers ; Amount of Costs.

Practice—Summons in Chambers—Costs of

party taking out summons.]—In awarding

the costs of a summons in Chambers the party

taking out the summons should, on account

of the greater expense incurred by him, be

allowed one guinea extra—in all, four

guineas. This does not apply to a summons

for directions. Announ^em-ent by their

Honours,- The Judges, (1914) V.L.R., Pre-

liminary Note ; 20 A.L.R. (C.N..), 1.

(gr) County Court Matters.

County Court—Trial by jury— Costs—
County Court Act 1890 (No. 1078), sees. 47,

89.]—Where the plaintiff in an action in the

County Court (tried before a Judge with a

jury) claims, inter alia, the recovery of a

sum less than £20, and succeeds on that iteni

alone (the other items of his claim being held

to be irrecoverable), he should be awarded

such costs only as if the action had been tried

by a Judge alone. Edwards v. Dowsett. 20

A.L.R. (C.N.,), 17. Judge Wasley (County

Court) (1914).
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County Court Act 1915 (No. 3636), sec. 45

-^Claim under £10—Jurisdiction of Court of

Petty Sessions doubtful—Allowance of pro-

fessional costs.]—Where an infant by his

next friend recovered in the County Court

an amount not exceeding ten pounds for

work and labour done, not within sec. 80

of the Justices Act 1915, the Judge allowed

professional costs. Flynne v. Harvey, 37

A.L.T., 216. Judge Wasley (County Court)

(1916).

IV.

—

Appeal from Order as to Costs.

Divorce—Order for costs against co-respond-

ent—Appeal by co-respondent— Judgment

affecting status—Judiciary Act 1903-1910

(No. 6 of 1903—No. 34 of 1910), sec. 35.]—

A decree nisi for dissolution of marriage

whereby the only order made against the

co-respondent is an order to pay costs is not,

so far as the co-respondent is concerned, a

judgment which affects the status of any

person " within the meaning of sec. 35 of the

Judiciary Act, and therefore the co-respond-

ent is not entitled as of right to appeal to the

High Court. McConville v. Bayley, 17

C.L.R., 509 ; 20 A.L.R., 153. H.C., Griffith,

C.J., Isaacs and Gavan Duffy, JJ. (1914).

V.

—

Taxation.

For a case in which the Judge, in order to

avoid taxation, fixed the costs, iSee ante,

III. Discretion, Exercise or. (c) EcKh

Party Successful on Some Issues.

(a) Review.

County Court—Taxation by Registrar

—

Certificate signed by Registrar—Review by

Judge—County Court Rules 1891, rr. 424,

428, 450.]—Where the Registrar of a County

Court has completed the taxation of costs

and has signed his certificate and made the

appropriate entry in the register, a Judge of

the Court has no power to review such

taxation. The power of a Judge of a County

Court under rule 428 of the County Court

Rules 1891 to review the taxation of costs

by the Registrar is limited to cases in which

the provisions'of rule 450 have been complied

with. R. V. Johnston or Reynolds ; Ex
paite Ward (1915) V.L.R., 659; 37 A.L.T.,

114 ; 21 A.L.R., 447. Cussen, J.

(b) Attendance of Solicitor ; Procuring

Evidence.

Practice (High Court)—Costs—Taxation

—

Action instituted in one Registry—Costs of

attendance of solicitor on proceedings in

another Registry.]—An action was brought

in the New South Wales Registry of the High

Court by a Melbourne solicitor, who had

acted for a client in a libel action in the

Supreme Court of Victoria, to recover from

the client, who was a resident of Sydney,

the amount of his bill of costs in respect of

that action, and an order was made for the

taxation of those costs. The bill of costs

was taxed in Melbourne, and such an amount

was taxed off it that the client became

entitled to the costs of the taxation. On the

taxation of the last-mentioned costs a certain

sum was claimed as being the travelling

expenses of the client's Sydney solicitor to

Melbourne to attend the taxation of the origi-

nal bill of costs and his expenses of residence

while there. This sum the Deputy-Registrar

disallowed, and allowed in lieu thereof a sum
which he thought sufficient to cover the cost

of employing a Melbourne solicitor as agent

on the taxation, being of opinion that the

attendance of the Sydney solicitor in Mel-

bourne was not reasonably necessary in the

circumstances. Held, affirming the decision

of Barton, A.C.J., that the Deputy-Registrar

had acted on the right principle, and that

there was nothing to show that the amount

allowed by him was insufficient. Norton v.

Herald, 17 C.L.R., 76 ; 20 A.L.R., 105.

H.C., Isaacs, Powers and Rich, JJ. (1914).

Order LXV., r. 27 (9) (Rules of 1906)—

Costs—Taxation—Expense of procuring evi-

dence—Action for infringement of patent

—

Purchase of infringing machine—Return of

machine to defendants—Sale by defendants

notwithstanding injunction.]—In an action

for infringement of the plaintiff's patent

a sum expended by the plaintiff in purchasing

from the defendants a machine alleged to be

an infringement of the patent for the purpose

of examination by counsel and experts was

allowed as an expenditure properly incurred

imder Order LXV., r. 27 (9), subject to the

plaintiff consenting to deliver the machine
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to the defendants on their application after

marking it for identification, and to the

defendants selling or otherwise disposing

of the machine notwithstanding the injunc-

tion obtained by the plaintiff in the action.

Aktiebolaget Separator v. Ballantyne, (1915)

V.L.R., 563; 37 A.L.T., 66; 21 A.L.R.,

309. a'Beckett, J. (1915).

(c) Conveyancing Business.

Rules of the Supreme Court 1906, Appendix

N.—Costs—Taxation—Conveyancing business,

what is—Taking of opinion of counsel as to

rights created by existing lease—Scale of

costs.]—The taking of the opinion of counsel

as to the rights created by an existing lease

and as to the proper method of enforcing

them is not conveyancing business. The

Conveyancing Scale of Appendix N. to the

Rules of the Supreme Court 1906 is not

applicable in taxing the costs of such work.

In re Skinner's Bill of Costs, (1915) V.L.R.,

116; 36 A.L.T., 119; 21 A.L.R., U.

a' Beckett, A.C.J.

VI.

—

Secueity for Costs.

Order LXV., r. 6 (a)—Security for costs

—

Plaintiff ordinarily resident outside jurisdic-

tion—Service and Execution of Process Act

1901 (No. 11), sees. 20, 21.]—Where a plain-

tiff is ordinarily resident in another State

of the Commonwealth the fact that the

Service and Executiori of Process Act 1901

affords a speedy mode of enforcing a Victorian

judgment in another State is an important

factor in determining the question whether

under Order LXV., r. 6 (a) he shall be ordered

to give security for costs. Hoare v. Norton ;

Norton v. Hoare, (1913) V.L.R., 192; 34

A.L.T., 186 ; 19 A.L.R., 175. Hodges, J.

Order LXV., r. 6 (a) (Rules of 1906)—

Security for costs—Foreign company—Volun-

tary liquidation—Discretion of Court—Com-
panies Act 1910 (No. 2293), sees. 8, 287.]—

Sec. 287 of the Companies Act 1910 does not

apply to companies incorporated outside

Victoria. But in an action by such a com-

pany the Court has a legal discretion to order

the company to give security for the costs

of the action. A plaintiff company incor-

porated in New South Wales and in voluntary

liquidation was, in the exercise of such dis-

cretion, ordered to give security for the costs

of the actioii. Acetylene Gas Co. v. Mark-

wald, 23 A.L.T., 54; 27 V.L.R., 301; 7

A.L.R., 210, followed. Evans v. Sneddon, 24

A.L.T., 79; 28 V.L.R., 396; 8 A.L.R.,215;

distinguished. J. Earle Hermann Ltd. v.

i/indew, (1914) V.L.R., 615 ; 36 A.L.T., 90;

20 A.L.R., 328. Hood, J.

VIT.

—

Recovery of Costs.

Order XLIV. (Rules of 1906)—Order LH.,

r. 4—Costs— Non-payment— Attachment

—

Procedure—Affidavit not served with notice

of motion.]—Where a person fails to obey

an order for the payment of costs, an order

for attachment may be made. i?e Sandi-

lands ; Ex parte Brown, 4 V.L.R. (L.), 318,

followed. Failure to serve with the notice

of motion a copy of an affidavit of service

where service is otherwise proved is not a

fatal defect. Howell v. Bullen, (1917)

V.L.R., 115; 38 A.L.T., 77 ; 23 A.L.R., 24.

Hood, J.

Company—Voluntary winding-up—Tort by

company—Action commenced before liquida-

tion—Judgment against company after com-

mencement of liquidation—Damages—Costs

—

Right to payment in full—Execution—Stay-^

Companies Act 1910 (No. 2293), sec. 194.]—

Z. commenced an action on 11th December,

1913, against a registered company claiming

damages for negligence of the company's

servants. On 31st December the company

went into voluntary liquidation. On 13th

January, 1914, Z.'s solicitor was so informed,

but no offer was made to admit Z.'s claim.

At the hearing of the action the company

denied negligence, and alleged contributory

negligence, but on 5th February the plaintiff

recovered judgment against the company
for damages and costs, and in default of

payment certain property of the company
was on 9th February seized under a warrant

of execution. On 10th February the liquida-

tor, through his solicitor, informed Z. that

he would allow Z. to prove in the winding-up

for the amount of the judgment debt and

costs, and took out a summons to restrain Z.

from further proceeding with the execution.

Held, that the execution should be stayed.
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so that all creditors might be paid pari

passu, but upon the terms that Z. should be

at liberty in the winding-up to prove not

only for the amount of his judgment for

damages and costs of the action, but also

for the costs incurred by him in the execu-

tion, and that Z. should pay the costs of the

application to. stay execution. In re Poole

Firebrick and Blue Clay Co., L.R. 17 Eq.,

268, applied. Se Ballarat Motors Pty. Ltd.,

(1914) V.L.R., 136; 35 A.L.T., 123. Mad-
den, C.J.

COTTNCILLOB

See LOCAL GOVERNMENT.

COUNSEL

See also, Soijcitob.

Commonwealth Public Service—Board of

appeal—Bight of appellant to be represented

by counsel—Commonwealth Public Service

Act 1902-1915 (No. 5 of 1902—No. 37 of 1915),

sees. 48, 50.]^-/See Public Seevioe. Ex
parte Kay, 22 C.L.R., 183 ; 22 A.L.R., 382.

Trial—Third party—Cross-examination —
Address to jury.]—See County • Court.

Rodney Shire v. Vibert ; Rubicon Timber

<fcc. Co. Pty. Ltd. (Third Party), (1915)

V.L.R., 388 ; 37 A.L.T., 6 ; 21 A.L.R., 313.

COUNTY COURT
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and set forth in a notice of defence pursuant

to and in accordance with rule 64 of the

County Court Rules, that the Hbel complained

of was true in substance. The plaintiff

required particulars of the facts upon which

-the defendant intended to rely in support of

such defence, and the Judge ordered the

defendant to deliver such particulars. Held

{per a Beckett and Cussen, JJ., Hood, J., dis-

sentienn), that the Judge had no power to

order paijticulars not required by the said

rule. Per Hood, J. -. The power of the Judge

to order other particulars, if it is not to be

inferred from the Court's inherent jurisdic-

tion over its own proceedings, is expressly

given by see. 148 of the County Court Act.

Per Hood, J. . Rule 64 is valid. Per Cussen,

J. : Quaere, whether rule 64 is not invalid.

Heivard v. Blake, (1914) V.L.R., 167; 35

A.L.T., 126 ; 20 A.L.B., 65. F.C.

County Court Act 1890 (No. 1078), sec. 148

County Court Rules 1891, r. 64—Action for

slander—Special defence—Truth—Denial o£

use of words alleged—Admission of use of

words possibly to same effect—Incorporation

by reference to answers to interrogatories.]—
In an action for slander in the County Court,

-the defendant gave notice that he intended

at the hearing to give in evidence and rely

upon the following grounds of defence :

—

" That the slanders complained of, so far as

admitted by the defendant and set forth in

the defendant's answers to the plaintiff's

interrogatories filed herein, are true in sub-

stance and in fact." In his answers to

interrogatories the defendant had denied the

utterance of the words complained of by the

plaintiff or any words to the like effect, but

had gone on to say that as he had spoken

some words which might be construed as

being " to the same effect," he would set

forth such words, and he had set them forth

accordingly. Held, that the grounds of

defence were not in accordance with the Act

or the Rules, and should be struck out.

Edgar v. Freeman, (1915) V;L.R., 16 ; 36

A.L.T.,100; 20A.L.R.,468. F.C, a' Beckett,

A.C.J., Hodges and Hood, JJ.

County Court—Statement | of defence

—

Contributory negligence—Statutory defence

—

Amendment—Adding new defence.]—Where

on the hearing of an action of negligence the

defendant has pleaded contributory negligence

generally, and the plaintiff has closed his case,

the defendant is not then permitted to add

a statutory defence in the nature of con-

tributory negligence, unless the plaintiff be

allowed an adjournment to enable him to call

evidence to meet such additional defence.

Broum v. Buchanan, 19 A.L.R. (C.N.), 5.

Judge Johnston (County Court).

(d) Orders to Examine Witnesses ; Letters of

Request ; Interrogatories.

Evidence Act 1915 (No. 2647), sec. 4—
Practice—Examination de bene esse—Order

for—County Court action—Judgment—New
trial application—Action "depending."]—
Where a verdict has been given and judgment

entered in an action in the County Court and

a summons for a new trial has been taken out

but not heard, the Supreme Court or a Judge

thereof has no jurisdiction under sec. 4 of

the Evidence Act 1915, or otherwise, to order

examination de bene esse of witnesses, as the

action is not then " depending " in the Court

within the meaning of that action. Wilkie

V. Melbourne General Motor Bus Co., (1916)

V.L.R., 211 ; 37 A.L.T., 183 ; 22 A.L.R.,

120. a' Beckett, J.

Evidence Act 1890 (No. 1088), sec. 4—
Evidence of witnesses outside jurisdiction—

•

Letter of request in lieu of commission

—

Action in County Court—Jurisdiction of

Supreme Court—Rules of the Supreme Court

1906, Order XXXVII., r. 6 (a).]—The Supreme
Court has no jurisdiction in an action in the

County Court to order the issue of a letter of

request for the examination of witnesses.

Smyth V. F. H. Brunning Pty. Ltd., (1913)

V.L.R., 280 ; 34 A.L.T., 203 ; 19 A.L.R.,

260. Cussen, J.

Order XXXVII., r. 6 (a) (Rules of 1906)—
Letters of request for examination of ndtnesses

—Action removed from County Court to

Supreme Court—Jurisdiction—County Court

Act 1890 (No. 1078), sees. 52, 69—Supreme
Court Act 1890 (No. 1142), sec. 7.]—See post,

III. Removal ov Actions to Stjpreme

CouKT. Smyth v. F. H. Brunning Pty.

Ltd., (1913) V.L.R., 362; .35 A.L.T., 56;
19 A.L.R., 360.
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County Court Act 1915 (No. 2636), sec.

81—^Interrogatories—Jurisdiction—^Delivery of

more than one set.l—A Judge of a County

Court has jurisdiction to give leave to a party

to deliver interrogatories for the examina-

tion of the opposite party more than once.

The King v. Floyd ; Ex parte the Eidd Co.,

<1917) V.L.R., 4U; 39 A.L.T., 26; 23

A.L.R., 242, Madden, C.J.

County Court—^Interrogatories—Failure to

answer—Judgment in default—County Court

Rules 1891, r. 94.]—A Judge of the County

Court may, if he thinks fit, order judgment

to be entered against a defendant for failure

to comply with an order to answer interro-

gatories. McMahon v. Freemam, 22 A.L.R.

.(C.N.), 1. Judge Moule (County Court)

<1916).

(e) Third Party Procedure.

County Court—Third party procedure

—

Validity of rules—County Court Act 1890 (No.

1078), sec. 148—County Court Rules 1891,

rr. 72-75.]—The question of the validity of

the County Court Rules as to third party

procedure, adverted to. Dunlop v. Troy

;

Nicholson, Third Party, (1915) V.L.R., 639 ;

37 A.L.T., 117 ; 21 A.L.R., 419. F.C.

Trial—Third party— Cross-examination

—

Address to jury.]—On the trial of the issues

between the plaintiff and the defendant,

<30imsel for a third party ought not to be

allowed to cross-examine the plaintiff's

witnesses or to address the jury. Rodney

Shire v. Vibert ; Rubicon Timber dtc. Co.

Pty. Ltd. {Third Party), (1915) V.L.R., 388 ;

37A.L.T.,6; 21 A.L.R., 313. F.C, Madden,

C.J., Hodges and Hood, JJ.

(/) Juries.

County Court Act 1890 (No. 1078), sees.

89, 90—Jury—Notice to Registrar—" Ten

days before the return day "—Waiver—Jury

list—Striking out—Jurisdiction—Practice.]—
No general rule exists for the computation

of time, which depends upon the construction

of each particular Statute. In re North ; Ex

parte Hasluck, (1895) 2 Q.B., 264, followed.

A notice that jurors are required, given to

the Registrar on the first of the ten days

preceding the return day of a County Court

summons, is not given ten days before such

return day as prescribed in the County Court

Act 1890, sec. 90. The notice under that

section, being for the benefit and protection

of the Registrar, may be waived by him.

The requirement of sec. 90 is not mandatory,

and where the Registrar accepts such a notice,

summons a jury and places a case in the jury

list, there is no jurisdiction to strike the case

out of that list. Carnegie db Sons v. Dunham,

(1914) V.L.R., 485; 36 A.L.T., 48; 20

A.L.R., 284. F.C, a' Beckett, A.C.J.,

Hodges and Hood, JJ.

County Court—Jury—County Court Act

1890 (No. 1078), sec. 91—County Court Rules

1891, rr. 186, 187.]—A cause should not be

ordered to be tried by a jury under sec. 91 of

the County Court Act 1890 unless it appears

to the Judge to be advisable that the cause

should be tried by a jury rather than by a

Judge. Tucker v. North Melbourne Electric

Sc. Co. Ltd., 20 A.L.R. (C.N.), 17. Judge

Eagleson (County Court) (1914).

County Court—Trial by jury—Costs

—

County Court Act 1890 (No. 1078), sees. 47,

48.]

—

See post, (j) Costs. Edwards v. Dow-

sett, 20 A.L.R. (C.N.), 17.

(g) Time.

County Court—Time, enlargement of—New
trial, application for—Discretion of Judge,

how to be- exercised—Honest mistake in

procedure—Poverty and perversity of appli-

cant—General merits of case—County Court

Rules 1891, rr. 188, 210, 424—County Court

Act 1890 (No. 1078), see. S6.']—See post, (i)

New Trial. Rodney Shire v. Vibert, (1915)

V.L.R., 1 ; 36 A.L.T., 82 ; 20 A.L.R., 443

County Court Act 1915 (No. 2636), sees.

133, 148—Appeals from County Court—
Notice of appeal—Service after four o'clock

in the afternoon of the seventh day after

determination appealed from—Order LXIV.,

r. 11 (Rules of 1906)—Order LXX.]-5'ee

po8t,Y. Appeals. (6) Conditions of Appeal

;

Notice; Security. Gregory v. Cryan, (1917)

V.L.R., 63 ; 38 A.L.T., 102.

County Court Act 1890 (No. 1078), sees. 89,

90—Jury—Notice to Registrar—" Ten days
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before the return day "—Waiver—Jury list-

Striking out—Jurisdiction— Practice.1—/See

,ante, (/) Juries. Carnegie & Sons v. Dun-

ha/,n, (1914) V.L.R., 485 ; 36 A.L.T., 48 ;
20

A.L.B., 284.

County Court Act 1890 (No. 1078), sees.

96, 133—County Court Rules 1891, rr. 188,

210, 424—Practice—County Court—New trial

—Notice—Summons returnable at wrong date

and hour—Enlarging time—Discretion o!

primary Judge—Appeal—Jurisdiction.]--."Jee

post, V. Appeals, (a) Jurisdiction. Rodney

Shire V. Viherl, (1915) V.L.B., 1 ; 36 A.L.T.,

82 ; :?0 A.L.R., 443.

County Court Act 1915 (No. 2636), sec. 124

—Application to remit Supreme Court action

—Time—Delay—Fresh step in action.]—See

post, IV. Remitting Actions to County

Court. Hallett v. Barriz, (1916) V.L.R.,

571 ; 38 A.L.T., 70 ; 22 A.L.R., .302.

Workers' Compensation Act 1915 (No. 2750)

—Special case treated as appeal—Waiver of

statutory provisions for benefit of party

—

Time for appeal expired— Jurisdiction—
County Court Act 1915 (No. 2636), sec. 135.]

—See post, V. Appeals, (h) Conditions of

Appeal ; Notice ; Security. Arnold v
Thompson, (1917) V.L.R., 658; 39 A.L.T.,

75 ; 23 A.L.B., 336.

(h) Piling Documents.

County Court—Practice—Filing of orders.]

—All orders should be filed so as to show all

proceedings taken in the action. Muscovitch

V. Edgar, 20 A.L.R. (C.N.), 22. Judge Eagle-

son (County Court) (1914).

(i) New Trial.

New trial-Misdirection—Substantial wrong

or miscarriage—County Court Rules 1891, r.

192.]—Rule 192 of the County Court Rules

1891, provides that " n. new trial shall not

be granted on the ground of misdirection

unless . . in the opinion of

the Court or a Judge some substantial wrong

or miscarriage has been thereby occasioned."

Held (by Gavan Duffy, Powers and Rich,

JJ.), that where the County Court Judge had

in his summing up given an insufficient

definition of actionable negligence, but his

direction taken as a whole correctly stated

the real question to be determined by the

jury, there was no substantial wrong or

miscarriage such as was necessary to entitle

the defendants to a new trial under the above

rule. Prentice v. • Victorian Railways Com-

missioners, 18 C.L.R., 526; (1914) V.L.R.,

580 ; 20 A.L.R., 360. H.C.

County Court—Time, enlargement of

—

New trial, application for—Discretion of Judge,

how to be exwcised—Honest mistake in pro-

cedure—Poverty and perversity of applicant

—

General merits of case—County Court Rules

1891, rr. 188, 210, 424—County Court Act

1890 (No. 1078), sec. 96.]—In an action by a

shire council brovight at S., the jury fouiid

for the defendant and judgment was entered

for him accordingly. Within the time pro-

vided by rule 188 of the County Court Rules,

the Council took out a summons for a new

trial, returnable at S. on a day on which the

Court would not sit, and at the hour of 10

a.m. instead of 9.30 a.m., as provided by

rule 210 of the County Court Rules. After

the expiration of the time provided by rule

188 the council applied to have the summons

for a new trial heard in Melbourne, to have

the summons amended so as to provide for a

proper return day and hour, or to have the

time enlarged for giving notice of the applica-

tion for a new trial. The County Court Judge

refused these applications and the council

appealed. Held (by a'' Beckett, A.C.J, and

Cussen, J., Hood, J., dissenting), that the

time for making an application for a new

trial should have been enlarged. Per

a' Beckett, A.C.J.—Assuming the Wght to »

new trial to be the test the Judge should not

exercise his discretion without hearing the

applicant. The proper test, where the

applicant is not perverse and impecunious,

is whether or not the remedying of an honest

mistake in procedure will, subject the

respondent to expense against which he

cannot be fully indemnified. Per Cussen,

J.—There is no rule of law or practice that

the discretion must be exercised by reference

solely or mainly to the general merits of the

case. Armstrong v. Oreat. Southern Oold

Mining Co. No Liability, 12 C.L.R., 382 ; 17
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A.L.R., 377, considered. Rodney Shire v.

Vibert, (1915) V.L.R., 1; 36 A.L.T., 82;

20 A.L.R., 443. F.C.

(j) Costs.

County Court—Costs—Taxation by Regis-

trar—Certificate signed by Registrar—Review

by JuOge—County Court Rules 1891, rr. 424,

428, 450.]—Where the Registrar of a County

Court has completed the taxation of costs,

and has signed his certificate and made the

appropriate entry in the register, a, Judge of

the Court has no power to review such taxa-

tion. The power of a Judge of a. County

Court under rule 428 of the County Court

Rules 1891 to review the taxation of costs

by the Registrar is limited to cases in which

the provisions of rule 450 have been complied

with. R. V. Reynolds or Johnston ; Ex parte

Ward, (1915) V.L.R., 659; 37 A.L.T., 114;

21 A.L.R., 447. Cussen, J.

County Court—Trial by jury — Costs —
County Court Act 1890 (No. 1078), sees. 47,

89.]—Where the plaintiff in an action in the

County Court (tried before a Judge with a

jury) claims, inter alia, the recovery of a sum

less than £20, and succeeds on that item alone

(the other items of his claim being held to be

irrecoverable), he should be awarded such

costs only as if the action had been tried by a

Judge alone. Edwards v. Dowsett, 20 A.L.R.

(C.N.), 17. Judge Wasley (County Court)

(1914).

County Court Act 1915 (No. 2636), sec. 45

—Claim under £10—Jurisdiction of Court of

Petty Sessions doubtful—Allowance of pro-

fessional costs.]—Where an infant by his

next friend recovered in the County Court

an amount not exceeding £10 for work and

labour done, not within sec. 80 of the Jvj<-

tices Act 1915, the Judge allowed professional

costs. Flynne v. Harvey, 37 A.L.T., 216.

Judge Wasley (Co,unty Court) (1916).

III.—Removal of Actions to Supreme

Court.

County Court Act 1890 (No. 1078), sec. 52—

Removal of action into Supreme Court

—

"More fit to be tried"—Meaning of

—

Difficulty of procuring evidence in County

Court.]—A cause " is more fit to be tried
"

in the Supreme Court than in the County

Court, and will be ordered to be l\eard in the

Supreme Court; where material and necessary

evidence for the defendant cannot be ob-

tained by means of the machinery available

in the County Court and can be obtained

by means of that available in the Supreme

Court. Smyth v. F. H. Brunning Pty. Ltd.,

(1913) V.L.R., 309; 35 A.L.T., 11; 19

A.L.R., 261. Madden, C.J.

Order XXXVII., r. 6a (Rules of 1906)—

Letters of request for examination of witnesses

—Action removed from County Court to

Supreme Court—Jurisdiction—County Court

Act 1890 (No. 1078), sees. 52, 69—Supreme
Court Act 1890 (No. 1142), sec. 7.]—In an

action removed from the County Court to

the Supreme Court by an order made under

sec. 52 of the County Court Act 1890, there

is jurisdiction to order the issue of letters of

request under Order XXXVII., i. 6a, for the

examination of witnesses. The effect of the

words " tried " and " heard '' in sec. 52,

considered. Qreen v. Lord Penzance, 6

A.C., at pp. 669, 678, applied; Smyth v.

F. H. Brunning Pty. Ltd., (1913) V.L.R., 309;

35 A.L.T., 11 ; 19 A.L.R., 261, followed.

Smyth V. F. H. Brunning Pty. Ltd., (1913)

V.L.R., 362; 35 A.L.T., 56; 19 A.L.R.,

360. Cussen, J. (1913).

IV.

—

Remitting Actions to County Court.

County Court Act 1915 (No. 2636), sees.

50, 124—Application to remit actidn—Equit-

able claim—Alternative claim for damages

—

Action of contract—Application not made

within eight days from service of writ.]—In

an action in the Supreme Court the claim was

for specific performance of a contract for the

sale of land and, alternatively, for damages

for breach of the contract. Upon an applica-

tion under sec. 124 of the County Court Act

1915 that the action be transferred to the

County Court, Held, that, notwithstanding

the claim for damages, the action was an

equitable one and fell properly within sec.

124, and that the provisions of sec. 50 of the

Act as to the time in which applications to

6
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remit should be made did not apply. Hallett

V. Barriz, (1916) V.L.K., 571 ; 38 A.L.T.,

70: 22 A.L.R., .302. Madden, C.J.

County Court Act 1915 (No. 2636), sec. 124

—Application to remit Supreme Court action

—Time—Delay—Fresh step in action.]—Upon

an application under sec. 124 of the County

Court Act 1915 that an action be transferred

to the County Court, Held, that the cir-

cumstances that the application was not

made until seventeen days after service of

the writ and entry of appearance and that

the applicant had previously taken out a

summons for directions were not sufficient to

justify a refusal of the application. Hallet

V. Barriz, (1916) V.L.R., 571 ; 38 A.L.T.,

70 ; 22 A.L.R., 302. Madden, C.J.

V.

—

Appeals.

(a) Jurisdiction.

See also, post, (6) Conditions of Appeal

;

Notice : Security.
^

County Court Act 1890 (No. 1078), sees.

96, 133—County Court Rules 1891, rr. 188,

210, 424—Practice—County Court—New trial

—Notice—Summons returnable at wrong date

and hour—Enlarging time—Discretion oJ

primary Judge — Appeal — Jurisdiction.]

—

Plaintiff brought' an action in the County

Court at S. against V. for damages, and the

jury gave a verdict and judgment was entered

for the defendant. The plaintiff took out a

summons for a new trial, returnable at S.

on a day on which the Court would not sit,

and at the hour of 10 a.m., instead of 9.30

a.m., as provided by rule 210 of the County

Court Rules. After the expiration of the time

provided by rule 188 of the County Court

Rules, the plaintiff applied to have the

summons heard in Melbourne, to have the

summons amended so as to provide for a

proper return day and hour, or to have the

time extended for giving notice of the

application for a new trial. The County

Court Judge refused these applications.

The plaintiff appealed. Held, that the

Supreme Court had jurisdiction to review the

exercise by the County Court Judge of the

discretion given him by rule 424 of the County

Court Rules to enlarge the time for serving

notice of an application for a new trial. Rod-

ney Shire V. Vihert, (1915) V.L.B., 1 ; 36

A.L.T., 82 ; 20 A.L.R., 443. F.C.

County Court—Practice—Notice o£ appeal-

Striking out—Jurisdiction of Supreme Court.]

Where a notice of appeal from the County

Court has been served Upon the respondent,

and the amount of the judgment and security

deposited with the Registrar, but the appel-

lant has not taken the necessary steps to have

the appeal set down for hearing within the

prescribed time, the Supreme Court has no

jurisdiction either to set down the appeal

for hearing or to strike it out or to order that

the respondent's costs be paid out of the

money paid into Court. Todd v. Dixon, 21

V.L.R., 659 ; 2 A.L.R., 19, disapproved.

Cox. V. Yarrawonga Shire, (1914) V.L.R.,

680; 36A.L.T., 81; 20 A.L.R., 467. F.C,

a' Beckett, A.C.J., Hood and Cussen, JJ.

(6) Conditions of Appeal ; Notice ; Security.

County Court Act 1915 (No. 2636), sec. 133

—Appeal from County Court—Deposit of

money by appellant—Notice to respondent,

whether a condition precedent—County Court

Rules 1891, r. 385.]—Rule 385 of the County

Court Rules 1891 is directory only, and

compliance with that rule is not a condition

precedent to the right of appeal of a- party

who instead of giving security deposits with

the Registrar the amount of the judgment

with £10 in addition thereto. Gregory v.

Cryan, (1917) V.L.R., 63 ; 38 A.L.T., 102.

F.C.

Workers' Compensation Act 1915 (No.

2750)—Special case treated as appeal—Waiver

of statutory provisions for benefit of party

—

Time for appeal expired— Jurisdiction—
County Court Act 1915 (No. 2636), sec. 135.]

— Although there is no jurisdiction under the

Workers' Compensation Act to state a case

for the opinion of the Supreme Court, the

Full Court, upon a case so stated coming

before it after the time for appealing had

expired, consented in the special circumstances

to treat the matter as an appeal, each party

wishing the question raised to be decided and

expressly waiving all objections. Arnold' v.
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Thompson, (1917) V.L.R., 658; 39 A.L.T.,

75; 23 A.L.R., 336. F.C., Hodges, Hood

and Cussen, JJ.

County Court Act 1915 (No. 2636), sees. 133,

148—Appeal from County Court—Notice of

appeal—Service after four o'clock in the

afternoon of the seventh day after determina-

tion appealed from—Order LXIV., r. 11 (Rules

of 1906)—Order LXX.]—Service of a notice

of appeal from the County Court effected

after four o'clock in the, afternoon of the

seventh day after the determination appealed

from is bad. Gregory v. Cryan, (1917)

V.L.R., 63 ; 38 A.L.T., 102. F.C.

County Court—Practice—Notice of appeal

—

Striking out—Jurisdiction of Supreme Court.]

—See ante, (a) Jurisdiction. Cox v. Yarra-

wonga Shire, (1914) V.L.R., 680; 36 A.L.T.,

.81 ; 20 A.L.R., 467.

(c) Preparation of Case.

County Court—Appeal—Settling case where

parties cannot agree—No summons necessary

—^Practice.]— Nott v. Murphy Bros., 21

A.L.R. (C.N.), 17. Judge Eagleson (County

Court) (1915).

{d) Orders on Appeal, Nature and Effect of.

Hew trial—County Court—^Practice—Two

previous abortive trials.]—The plaintiff sued

the defendant in the County Court to re-

cover damages caused by the defendant's

negligence in the management of his horse

And buggy. Judgment was entered for the

defendant with costs, but upon application

in the County Court a new trial was granted.

Upon the second trig,! judgment was again

entered for the defendant with costs, and

an application for a new trial was refused by

the County Court. Upon appeal from the

order refusing a new trial. Held (by Madden,

C.J. and Hood, J.), that the Court was not

precluded from granting a new trial by reason

of the fact that there had been two previous

trials in each of which the defendant had

succeeded, and that, as on the merits the

plaintiff was entitled to a new trial, the appeal

ehould be allowed and a new trial ordered.

Tucker v. Hennessy, .
(191S) V.L.R., 56;

39 A.L.T., 159 ; 23 A.L.R., 436. F.G

Appeal from County Court—Appeal from

order refusing new trial—Re-hearing before

Judge of Supreme Court—County Court Act

1890 (No. 1078), sec. 13S.}—Semble, that on

an appeal from a refusal by a County Court

Judge to grant a new trial of a cause heard

before a jury, the Supreme Coiu-t may, under

sec. 133, direct the cause to be re-heard before

a Judge of the Supreme Court. Middleton v.

Melbourne Tramiway and Omnibus Co. Ltd.,

16 C.L.R., ,572; (1914) V.L.R., 19; 19

A.L.R., 523. H.C., Barton, A.C.J.', Isaacs

and Rich, JJ. (1913).

County Court Act 1890 (No. 1078), sees. 104,

133—Appeal from County Court—Judgment

varied—^Entry of judgment in Register

—

Certificate to the Supreme Court—Registrar,

duty of.]—B. brought an action in the Coxmty

Court against W. and judgment was given

for W. with costs. B. appealed to the Full

Court, which allowed the appeal and ordered

that the judgment of the County Court be
" set aside and in lieu thereof judgment is

hereby entered for the plaintiff against the

defendant for £43 6s. 8d., with costs to be

taxed." The costs were taxed by the Regis-

trar and allowed at £14 17s. 6d., and the

Registrar entered judgment for the plaintiff

for these two amounts in the register and

granted and delivered a' certificate to the

Supreme Court to that effect under sec. 104

of the County Court Act 1890. A County

Court Judge, on the application of the

defendant made an order setting aside the

entryof judgment and the certificate. Held,

on appeal, that the Registrar was justified in

making such entry and granting the certifi-

cate by virtue of the order of the Full Court

under sec. 133 of the Act. Booth v. Wallace,

(1915) V.L.R., 466; 37 A.L.T., 26; 21

A.L.R., 344, F.C, a' Beckett, Hood and

Cussen, JJ.

CBIMES ACT (COMMONWEALTH)

Criminal law— Larceny— Commonwealth

officer
—"By virtue of his employment"

—

Crimes Act 1914-1915 (No. 12 of 1914—No.

6 of 1915), sec. 71.]

—

See Criminal Law.

Rex v. O'Donoghue, 23 C.L.R., 9.
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III.

—

Carnally Knowing.

See also. Rape.

Criminal law—Abuse of female above age

of ten years—Girl not born in lawful wedlock

—Whether she may be a step-daughter

—

Crimes Act 1891 (No. 1231), sees. 8, 9 (2).]—

Sec. 8 of the Crimes Act 1891, which makes

it an offence for a man to carnally know his

step-daughter, includes a case in which the

girl of whom he has had carnal knowledge

is the illegitimate daughter of the man's wife.

R. V. Frith ; R. v. Stuart (or Stewart), (1914)

V.L.R., 658; 36 A.L.T., 92; 20 A.L.R.,

462. F.C., a' Beckett, A.C.J., Hodges and

Hood, JJ. (1914).

Crimes Act 1915 (No. 2637), sec. 46—
Offence against females-Previous intercourse—" Male person."]—The expression " male

person " in sec. 46 (3) of the Crimes Act 1915

does not include the accused person. R. v.

Conley, (1916) V.L.R., 639; 38 A.L.T., 73;

22 A.L.R., 370. F.C., Madden, C.J.,

a' Beckett and Cussen, JJ.

Crimes Act 1915 (No. 2637), sees. 46, 47—
Offence against female—Limit of time for

prosecution—When prosecution commenced

—Continuation of prosecution, what is.l—The

prisoner was on 29th June, 1916, committed

for trial by Justices on an information dated

7th June, 1916, which charged that he did

between 1st July, 1915, and 30th November,

1915, unlawfully and carnally know an un-

married female above the age of .sijcteen and

under the age of eighteen years contrary

-to the Act. He was presented for trial on

12th September, 1916, and was found guilty

on the charge that he being a person of the

.age of twenty-one years did in the month of

July, 1915, unlawfully and carnally know

an unmarried female of the age of sixteen

years, she not previously having had inter-

course with a male person with her consent.

Held, that under sec. 47 of the Crimes Act

1915 the commencement of the proceedings

before Justices was the commencement of

the prosecution. Held, also, that the facts

that in the information the offence was not

fully set out and that the time within which

the offence was therein stated to have been

committed extended beyond that alleged in

the presentment, did not prevent the trial

from being treated as a continuation of the

prosecution commenced before Justices. R.

Ponley, (1916) V.L.R., 639; 38 A.L.T., 73;

22 A.L.R., 370. F.C., Madden, C.J.,

a^ Beckett and Cussen, JJ.

Crimes Act 1915 (No. 2637), sec. 44—
Criminal law—Evidence—Abusing girl be-

tween ten and sixteen years of age—Age of

girl—Certified copy of entry in Register of

Births—Identification—Date of birthday cele-

bration—Name—Hearsay—Apparent age—
Registration of Births, Deaths and Marriages

Act 1915 (No. 2720), sees. 8, 10, 50.]—-See

post, XVII. Practice. (6) evidence. (6)

Identification of Persons and Property ; Age

and Date oj Birth. R. v. Tomes, (1917)

V.L.R., 78 ; 38 A.L.T., 123 ; 23 A.L.R., 30.

IV.

—

Causing Bodily Injury.

Criminal law—Negligent act or omission

causing bodily injury—^Injury not direct

result of act or omission—Crimes Act 1915

(No. 2637), see. 23.]—Sec. 23 of the Crimes

Act 1915 is not limited to cases in which

bodily injury results directly from a negligent

act or omission. R. v. Nicholson, (1916)

V.L.R., 130; 37 A.L.T., 110. Hood, J.

V.

—

Concealment ot Birth.

Murder of child—Acquittal on charge of

murder—Child not born alive—Concealment

of birth—Whether jury may convict of

—

Crimes Act 1890 (No. 1079), sees. 57, 464.]—

Under sec. 464 of the Crimes Act 1890,

where the jury acquits of the charge of

murder, it may find the accused guilty of

concealment of birth, although the child

was not born alive. Regina v. Sonnie, 2

A.L.R., 43, not followed. Rex v. Donahue,

(1914) V.L.R., 195; 35 A.L.T., 125; 20

A.L.R., 100. F.C, Madden, C.J., Hodges

and Hood, JJ.

VI.

—

Conspiracy.

Practice — Conspiring — Presentment

against two persons for conspiracy together

—

Plea Of guilty by one—Acquittal by jury of
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other—Withdrawal o! plea of guilty before

sentence.]—Rex v. Jacobs and Jackson, 23

A.L.R. (C.N.), 1. Gussen, J. (1917).

Criminal law—Practice—Autrefois acquit

—

Acquittal on charge of conspiring to commit

unlawful act—Subsequent charge of commit-

ting such act—Maternity Allowance Act 1912

(No. 8 of 1912), sec. 10.]—-See post, XVII.

Peaotioe. (e) PLEADING. (2) Autrefois Ac-

quit ; Autrefois Convict. Rex v. Erson,

(1914) V.L.R., 144; 35 A.L.T., 117; 20

A.L.II., 46.

VII.

—

Injukibs to Pbopebty.

Justices Act 1890 (No. 1105), sees. 4, 69,

89 (2)—Crimes Act 1890 (No. 1079), sec. 194—
Information—Title to land in question

—

Jurisdiction of Court of Petty Sessions.—Dis-

missal—Costs.]—See Justices of the Peace.

Hickey v. Gillingham, (1913) V.L.R., 184;

34 A.L.T., 178 ; 19 A.L.R., 160.

VIII.

—

Larceny ; Embezzlement ;

Receiving.

Criminal law—Larceny— Commonwealth

officer—" By virtue of his employment "

—

Crimes Act 1914-1915 (No. 12 of 1914—No. 6

of 1915), sec. 71.]—SembU^ that property does

not come into the possession of an officer of

the Commonwealth " by virtue of his employ-

ment " within the meaning of sec. 71 of the

Crimes Act 1914-191.5, unless he had author-

ity as such officer to receive it. Rex v.

O'Donoghue, 23 C.L.R., 9. H.C., Isaacs,

Gavan Duffy and Rich, JJ. (1917).

Criminal law — Larceny — Possession —
"Ringing the changes."]—The defendant

entered a restaurant and asked for sixpence

worth of lollies, and handed half-a-sovereign

to an attendant, who took it and placed

9s. 6d. change on the counter. The defend-

ant said " I thought it was sixpence I gave

you, give me back the half-sovereign," and

the attendant then placed the half-sovereign

on the counter. The defendant picked up

the half-sovereign, and, placing it with the

9s. 6d. and adding 6d., handed the money
to the attendant and said " Will you give me
M. sovereign ? " Fraudulent intent of the

defendant was shown. Held, that the

defendant was guilty of larceny and was

rightfully convicted of an attempt to steal

the half-sovereign. B. v. Middleton, L.R.

2 C.C.R., 38, and R. v. Hollis, 12 Q.B.D.,

25, followed. Bennett v. Howard, (1913)

V.L.R., 238 ; 34 A.L.T., 214 ; 19 A.L.R.,
'

226. Hodges, J.

Criminal law—Larceny—Receiving stolen

goods—Proof of ownership—Evidence—Ad-

missibility — Imported goods— Marks and

brands on goods corresponding with marks

and brands on goods referred to in shipping

documents.]—See post, XVII. Pkactice.

(6) EVIDENCE. (6) Identification of Persons

and Property ; Age and Date of Birth. R.

V. McNamara,'(l9i\'l) V.L.R., 407.

Autrefois acquit—Receiving stolen property

—^Previous acquittal on charge of unexplained

possession of property suspected of being stolen

—Police Offences Act 1912 (No. 2422), sec. 40

(1), (2).]^See post, XVII. Practice, (e)

PLEADING. (2) Autrefois Acquit ; Autrefois

Convict. Rex v. Cleary, (1914) V.L.R., 571 ;

36 A.L.T., 76 ; 20 A.L.R., 329.

Criminal law—Autrefois convict—Convic-

tion for interfering with goods subject to

control of Customs—Larceny of the same

goods—Customs Act 1901 (No. 6 of 1901), sec.

33—Acts Interpretation Act 1915 (No. 2609),

sec. 25.]—See post, XVII. Practice, (e)

PLEADING. (2) Autrefois Acquit ; Autrefois

Convict. R. V. McNicol, (1916) V.L.R.,

350 ; 38 A.L.T., 23 ; 22 A.L.R., 197.

IX.

—

Maternity Allowance Act, Offences-

Against.

Criminal law—Mens rea, necessity for

—

Obtaining maternity allowance not payable

—

Presenting false documents—Maternity Allow-

ance Act 1912 (No. 8 of 1912), sec. 10.]—

Mens rea is an essential ingredient of an

offence created by sec. 10 of the Maternity

Allowance Act 1912. Rex v. Erson, 17

C.L.R., 506. H.C.. Griffith, G.J., Bai-ton,

Isaacs, Gavcm Duffy, Powers and Rich, JJ.
(1914) [Refusing special leave to appeal].

Maternity Allowance Act 1912 (No. 8 of

1912), sec. 10—Offences against Act- Whether
indictable—Acts Interpretation Act (No. 1 of
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1904), sees. 4, 5, 6.]—Offences under sec. 10

of the Maternity Allowance Act 1912 are

triable as indictable ofienoes. Rex v. Erson,

(1914) V.L.R., 144; 35 A.L.T., 117; 20

A.L.R., 46. F.C., a' Beckett, Hood and
Cussen, JJ.

CTiminal law—Obtaining maternity allow-

ance which is not payable—Mens rea—Burden
of proof—Maternity Allowance Act 1912 (No.

8 of 1912), sec. 10 (a).]—5'ee post, XVII.
Practice. (6) evidence. (1) Burden of

Proof. Rex v. Erson, (1914) V.L.R., 144 ;

35 A.L.T., 117 ; 20 A.L.R., 46.

Criminal law—^Practice—Autrefois acquit

—

Acquittal on charge of conspiracy to commit
unlawful act—Subsequent charge of commit-

ting such act—Maternity Allowance Act 1912

(No. 8 of 1912), sec. 10.]—See post, XVII.

Practice, (e) pleading. (2) Autrefois Ac-

quit ; Autrefois Convict. Rex v. Erson,

(1914) V.L.R., 144; 35 A.L.T., 117; 20

A.L.R., 46.

X.

—

Murder.

iSee ante, V. Concealment of Birth.

XI.

—

Obstructing the Course oir Justice.

Criminal law—Attempt to dissuade witness

from giving evidence—Witness not under

subpoena or recognisance—Misdemeanour.]—
Unlawfully to attempt to dissuade a witness

from appearing to give evidence upon a

criminal prosecution is a misdemeanour,

although the witness is not bound by sub-

poena or recognisance to appear. Rex v.

Carroll, (1913) V.L.R., 380; 35 A.L.T., 44;

19 A.L.R., 324. F.C., a' Beckett, Hood and

Cussen, JJ.

XII.

—

Perjur:y ; WiLi'-uLLY False State-

ments.

Perjury—Administration of oath—Jurisdic-

tipn of Justice of the Peace—Justices Act

1915 (No. 2675), sees. 29 (f), 31 (d), (e)—

Evidence Act 1915 (No. 2647), sec. 142.]—

A Justice of the Peace has jurisdiction to

administer an oath to examine a surety as to

his means and perjury may be assigned for

false statements wilfully made on such an

examination. Rex v. Merrick, (1916) V.L.R.,

195; .37 A.L.T., 170; 22 A.L.R. (C.N.), 5.

Madden, C.J.

Registration of Births Deaths and Marriages

Act 1915 (No. 2720), sec. 22—Criminal law—
Mens rea—Wilfully making a false statement

—Honest belief in right to make the statement

—Mistake in law.]—The accused L., a duly

qualified medical practitioner, was charged

under sec. 22 of the Registration of Births

Deaths and Marriages Act 1915 with having

wilfully made, for the purpose of their being

inserted in a register of deaths, false state-

ments concerning the particulars required to

be registered concerning the death of one

H. L. had purchased a medical practice and

placed in charge of it one B., a fifth-year

medical student, who undertook to call in L.

on all needful occasions. L. stated that the

medical Society recognized that this was a,

proper arrangement to make owing to the

exigency of the conditions created by the

existing war. B. attended a. patient H. for

about three days when she died. L. himself

in person never attended H. or saw her, but he

gave a certificate as to her death in which he

stated in effect " I attended H. I last saw

her on 16/7/16." The defence was that L.

honestly thought he was entitled to give the

certificate because B. was his agent, and on

his behalf attended H. The jury were in

effect directed to convict and accordingly

found L. guilty. Held (per a'' Beckett and

Hodges, JJ.), that, as the statements were

false, and known by L. to be false, and were

intentionally made by him, he was properly

convicted and that the fact that L. honestly

believed that he was entitled to give the

certificate was no defence. Per Cussen, J.—
The jury should have been directed that in

order to convict they ought to be satisfied

beyond reasonable doubt that the statements

were not only untrue, but wilfully false, and

that, if they thought the statements were

made mistakenly, they were not within the

Statute. Ellis v. Kelly, 30 L.J.M.C, 35,

distinguished. R. v. Lowe, (1917) V.L.R.,

155 ; 38 A.1,.T., 145 ; 23 A.L.R., 31. F.C.

XIII.—Rape.

Rape—Force, how far a necessary element

in the offence—Drunkenness, whether an

excuse—Sentence, appeal against—Criminal

Appeal Act 1914 (No. 2564), sees. 3, 4.]—On



175 CEIMINAL !LAW; 176

an appeal against a conviction for assault with

intent to ravish, Held (per Madden, C.J.

and a^ Beckett, J.), that in order to establish

force as an element 'in the offence of rape,

violence in the ordinary sense need not be

shown, but only that degree of force which is

necessary for the accomplishment of the act

without the woman's consent. Per Hood,

J.—The offence of rape involves no element

of force whatever. All that need be shown

is the absence of consent on the part of the

woman. Observations on drxmkeimess as

an excuse for crime. Circumstances affecting

the character of the sentence considered.

Rex V. Bourhe, (1915) V.L.R., 289; 36

A.L.T., 173 ; 21 A.L.R., 197. F.C., Madden,

C.J., a^ Beckett and Hood, JJ.

XIV.

—

Uttering Counterfeit Coin.

Criminal law—Counterfeit coin—Uttering

—

Person acting in concert—^Possession of other

counterfeit coin by such person—Evidence

—

Admissibility.]—See post, XVII. Practice.

(6) EVIDENCE. (4) Evidence of other Acts of

Accused and of Collateral Matters. Rex v.

Dunn, 35 A.L.T., 42 ; 19 A.L.R., 326.

XV.

—

Wife Desertion.

Evidence— Husband and wife— Charge

against husband under Marriage Act 1901

(No. 1737), sec. 3 (i) (b)—Competency of wife

as witness against husband.]—See post,

XVTI. Practice. (6) evidence. (2) Wit-

ness, Competency of. Rex v. Hind, (1912)

V.L.B., 429.

XVI.—Mens Rea.

Employer and employee—Offence—Em-
ployer paying less than minimum wages,

—

Mens rea—Factories and Shops Act 1915 (No.

2650), sec. 226.]

—

See Factories and Shops

Acts. Duncan v. Ellis, 21 C.L.R., 379

;

(1916) V.L.R., 325; 22 A.L.R., 188.

Licensing—Sale of liquor—Cafe—Waiter

—

Aiding and abetting—Liquor served with

meals—Guilty knowledge—Licensing Act 1890

(No. 1111), sec. 182—Licensing Act 1906 (No.

2068), sec. 100—Justices Act 1890 (No. 1105),

sec. 67.]

—

See Licensing. Canty v. Ivers,

35 A.L.T., 54 ; 19 A.L.R., 403.

Pounds Act 1890 (No. 1129), sec. 30 (vii.)—

Master and servant—Offence committed by

servant—Whether master liable—Wilfully

causing cattle to trespass.]—See Employee

AND EmpTjOyee. Howell v. Bullen, (1915)

V.L.R., 445 ; 37 A.L.T., 61 ; 21 A.L.R., 331.

War precautions—^Regulations—^Publication

of matter relating to the war—Mens rea-r-

Construction—Ejusdem generis—-War Pre-

cautions Act 1914-1916 (No. 10 of 1914—No.
3 of 1916), sees. 4, 6, 7—War Precautions

Regulations 1915, reg. 28a (Statutory Rules

1916, No. 48).]—See War Precautions Act.

Ross V. Sickerdick, 22 C.L.R., 197.

War Precautions Act 1914-1915 (No. 10 of

1914—No. 39 of 1915), sees. 4, 5, 6, 7—War
Precautions Regulations (Statutory Rules

1916, No. 12), reg. 42a—Criminal law—Mens

rea—Sale of articles prohibited from being

sold—Sale by employee without the knowledge

and against order of enlployer—Whether

employer liable.]—See War Precautions

Act. Murphy v. Kenny, (1916) V.L.R.,

335 ; 38 A.L.T., 1 ; 22 A.L.R., l67.

Criminal law—Mens rea, necessity for

—

Obtaining maternity allowance not payable

—

Presenting false documents—Maternity Allow-

ance Act 1912 (No. 8 of 1912), sec. 10.]—-See

ante, IX. Maternity Allowance Act, Of-

fences Against. Rex v. Erson, 17 C.L.R.,

506.

Criminal law—Obtaining maternity allow-

ance which is not payable—Mens rea—Burden

of proof—Maternity Allowance Act 1912 (No.

8 of 1912), sec. 10 (a).]—See post, XVIT.

Practice. (6) evidence. (1) Burden of

Proof. Rex v. Erson, (1914) V.L.R., 144 ;

35 A.L.T., 117 ; 20 A.L.R., 46.

Registration of Births Deaths and Marriages

Act 1915 (No. 2720), sec. 22—Criminal law—
Mens rea—Wilfully making false statement-

Honest belief in right to make the statement

—

Mistake in law.]—See ante, XII. Perjury;
Wilfully Making False Statements.. R.

v. Lowe, (1917) V.L.R., 155; 38 A.L.T.,

145 ; 23 A.L.R., 31.
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Mens rea—Drunkenness.]—For obser\?a-

"fcions on drunkenness as an excuse for crime,

^ee R. V. Bourke, (1915) V.L.R., 289 ; 36

A.L.T., 173 ; 21 A.L.R., 197. F.C.

XVII.

—

Pbactice.

(a) INDICTABLE OFrENCES.

Maternity Allowance Act 1912 (No. 8 of

1912), sec. 10—Offences against Act—Whether

indictable—Acts Interpretation Act (No. 1 of

1904), sees. 4, 5, 6.]

—

See ante, IX. Maternity

Allowance Act, Offences Against. Rex

V. Erson, (1914) y.L.R., 144 ; 35 A.L.T., 117
;

.20 A.L.K., 46.

(6) evidence.

( 1 ) Burden of Proof.

Criminal law—Obtaining maternity allow-

ance which is not payable—Mens rea—Burden

of proof—Maternity Allowance Act 1913 (No.

S of 1912), sec. 10 (a).]—In a, prosecution for

an offence under sec. 10 (a) of the Maternity

Allowance Act 1912 it is sufficient if the

Crown merely avers and proves that the

.accused did in fact obtain a maternity allow-

ance which was not payable. It is then for

iihe accused to show that his mind was free

from guilty knowledge. Rex v. Eraon, {1914:)

V.L.B., 144; 35 A.L.T., 117; 20 A.L.R.,

46. F.C, a' Beckett, Hood and Cussen, JJ.

Criminal law—Direction to jury—Reason-

able doubt as to guilt—Duty of Judge.]

—

See

post, (3) Presumptions. Rex v. Graham,,

(1915) V.L.R., 402; 37 A.L.T., 28; 21

A.L.R., 273.

(2) Witness, Competency of.

Evidence— Husband and , wife— Charge

against husband under Marriage Act 1901

<No. 1737), sec. 3 (i.) (b)—Competency of wife

as witness against husband.]—A wife is a

competent witness against her husband on a

charge under see. 3 (i.) (fi) of thp Marriage

Act 1901 of deserting their children and

leaving them without adequate means of

.support and going to reside beyond Victoria.

Rex V. Jacono, (1911) V.L.R., 326; 33

A.L.T., 28 ; 17 A.L.B., 340, applied. Rex

V. Hind, (1912) V.L.R., 429. F.C, a' Beckett,

Hood and Cussen, JJ.

(3) Presumptions.

Criminal law—Direction to jury—Reason-

able doubt as to guilt—Duty of Judge.]—Per

Madden, C.J.—There is no rule of law which

requires the Judge to tell the jury that if they

have any reasonable doubt they should acquit

the prisoner. Rex v. Graham, (1915) V.Xi.JX.,

402; 37 A.L.T., 28 : 21 A.L.R., 273.

Manslaughter — Evidence — Admissibility

of—Death caused by motor car—Rate of speed

of motor car half-a-mile from place where

accident occurred—Presumption of continu-

ance of same condition of things.]—See post,

(4) Evidence of Other Acts of Accused and of

Collateral Matters. R. v. Lewis, (1913)

V.L.R., 227 ; 34 A.L.T., 188 ; 19 A.L.R.,

174.

(4) Evidence of Other Acts of Accused and of

Collateral Matters.

Manslaughter — Evidence — Admissibility

of—Death caused by motor car—Rate of speed

of motor car half-a-mile from place where

accident occurred—Presumption of continu-

ance of same condition of things.]—Tlie

driver of a motor car was charged with hian-

slaughter. Whilst driving the motor car

along a country road at night time he ran

down and killed a person who was walking

on the road. Evidence was admitted that

before the accident the motor car was going

at a very high rate of speed at a point on

the road half-a-mile from the place where the

accident happened. There was nothing in

the last half-mile of the road traversed by the

motor car before the accident to necessitate

a lessening of speed. The evidence as to the

rate of speed of the motor car at the time

of the collision was conflicting. Held, that

the evidence as to the rate of speed half a mile

from the place where the accident happened

was rightly admitted. R. v. Lewis, (1913)

V.L.R., 227 ; 34 A.L.T., 188 ; 19 A.L.R.,

174. F.C, a' Beckett, Hood and Cussen, JJ.

Sodomy — Evidence — Subsequent similar

acts—Evidence disclosing other offences

—

Admissibility of—Accomplice—Corroboration

—New trial.]—Upon the trial of H. for an

unnatural offence upon A. on a given date,

evidence by A. that H. had committed
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similar offences on him on the four following

nights, e,nd by B. that H. had committed

a similar offence on him prior to such date

wa^ tendered and admitted. Held, that such

evidence was inadmissible, but that as there

wa,s evidence which a jury, properly directed,

might deem corroborative of A.'s evidence,

there should be a new trial. R. v. Rearden,

•IF. & F., 76, discussed. Limitations to the

admissibility of similar facts when relevant

to the issue, considered. Rex v. Herbert,

(1916) V.L.R., 343; 37 A.L.T.-, 199; 22

A.L.R., 146. F.C., Madden, C.J., Hodges

and Cussen, JJ. (1916).

Criminal law—Evidence—Other offences

committed by accused—Evidence as to part

oi transaction elicited in cross-examination by

prisoner—Evidence as to vfhole o£ transaction

—Admissibility.]—On the trial of a prisoner

charged with obtaining money by false

pretences from the Naval Department,

counsel for the prisoner in cross-examination

elicited from a, witness for the Crown that

the prisoner had repaid to the Naval Depart-

ment certain moneys. Evidence was then

tendered for the Crown to show that the

moneys repaid by the prisoner were on account

of alleged defalcations other than those for

which he was then being tried. This evidence

was objected to but was admitted. Held

(by Madden, C.J. and Hodgen, J., Hood, J.,

dissenting), that the evidence was properly

admitted. Per Madden, C.J., on the ground

that where one party puts in evidence as to

part of a transaction the other party is

entitled to put in evidence as to the rest of

the transaction in order to show that the

complexion sought to be given to the transac-

tion by the evidence as to part of it is not the

true one, and also on the ground that the

evidence was admissible to anticipate the

defence that the moneys were paid in respect

of the offence with which the prisoner was

charged, or on the principle that the evidence

was admissible to anticipate the defence that

the money the prisoner was charged with

obtaining by false pretences had been taken

by him by mistake. Per Hodges, J., on the

ground that the prisoner having adduced

evidence as to part of a transaction, the

Crown was entitled to prove the whole of it.

Rex V. O'Donoghue, (1917) V.L.B., 449 ; 39

A.L.T., 46 ; 23 A.L.B., 287. F.C.

Criminal law—Counterfeit coin—Uttering

—Person acting in concert—Possession of other ,

counterfeit coin by such person—Evidence

—

Admissibility.]— D. and S. were tried upon

a presentment charging them on four Coimts

with uttering counterfeit coins. Evidence

was given that S. had entered the shop of and

attempted to pass off on a certain person 'a

counterfeit half-crown in payment of a three-

peimy purchase, and that about five minutes

before D. had entered the same shop, made

a three-penny purchase, and tendered to the

same person what looked like a half-crown,,

but that she examined it and to her it seemed

bad, and that she had refused to take it. S.

and D., upon the respective coins bjeing

rejected, each stated that he had obtained

the coin from " the barber down the street."

S. had passed off or attempted to pass off on

three other persons in the same street counter-

feit half-crowns within the previous half-hour,,

and during that time S. and D. had been seen

talking together in the street. Evidence was

given that when D. was arrested, two days,

later, he had in his pocket a counterfeit florin,

and in a pocket of his clothes hanging in his

bedroom were a .silvered peimy and two

silvered half-pennies. The jury found S.

guilty upon all four counts, and found D.

" not guilty of uttering but guiltj' of acting-

in concert with S." The Judge refused

to take that verdict against D. and directed

the jury that they should convict D. only if

they found that D. was present at the place

of uttering when S. was there, that D. knew

the coins uttered by S. were counterfeit, and

that D. was acting in concert with S. The-

jury then returned a verdict against D. of

" guilty of uttering, of acting in concert with

S. ," and the Judge thereupon directed a verdict

of guilty of uttering upon each count to be

entered against D. Held, that the evidence

as to the possession by D. of the counterfeit

and silvered coins was inadmissible, and that

as regards D. there should be a new trial.

Rex V, Dunn, 35 A.L.T.,, 42 ; 19 A.L.R.,

326. F.C. (1913).
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Police Offences Act 1912 (No. 2433), sec.

72 (9)—Evidence—Loitering with intent to

commit a felony—Acts of person in company

of accused—Admissibility.]—The defendant

was charged with loitering in a street with

intent to commit a felony, she being a

reputed thief. The defendant and another

woman had been loitering in company with

two men, and the two women then left the

men and went away together in a cab.

After the women had gone the men found

that money had been stolen from them and

the women were followed and arrested and

taken to the lock-\ip. Upon the hearing of

the information against the defendant, evi-

dence was admitted that, while she and the

other woman were being taken to the lock-up,

the other woman had handed something to a

man who was following them. Held, that the

evidence was admissible. Vallance v. Dougan,

(1913) V.L.R., 230; 34 A.L.T., 199; 19

A.L.R., 205. Hood, J.

Criminal law—Evidence—Similar acts

—

System—^Intent—Anticipated defence. |—The

prisoner was charged with unlawfully using

an instrument upon the body of A. with

intent to procure her miscarriage. The

evidence at the trial showed that A. being

pregnant, went to the prisoner's house, and

was told by the prisoner that the fee was

fifteen guineas, and was shortly afterwards

operated upon by the prisoner by certain

means. The evidence of B. was tendered,

that she, being pregnant, at a later hour on

the same day went to the prisoner's house,

and was told that the fee was fifteen gviineas

and was similarly operated upon by the

prisoner by the same means. Held {per

Madden, C.J., a Beckett and Hood, JJ.),

that the evidence of B. was admissible to

prove that the prisoner was carrying on the

systematic pursuit of the one criminal object

;

also (per Madden, C.J., and Hood, J.), that

it was admissible (a) to prove the intent with

which the acts forming the basis of the charge

were done, and (6) to rebut an anticipated

defence that those acts were innocent. R.

V. Graham, (1915) V.L.R., 402 ; 37 A.L.T.,

28; 21 A.L.R., 273. F.C.

Criminal law—Evidence—Two counts in

one presentment—Admission of evidence

relevant to one count but not to the other

—

Direction of Judge as to.]—Where two counts

are included in one presentment, and evidence

is given which is applicable to one count

but not to the other, the Full Court will not

interfere if the trial Judge in his summing up

has directed the jury not to apply the

evidence to the count to which it is not

applicable. R. v. Johansen, (1917) V.L.R.,

584; 39 A.L.T., 71. F.C, Madden, C.J.,

Hood and Cussen, JJ.

Criminal law—Evidence—Two counts in

one presentment—Admission of evidence

irrelevant to one count—Direction by Judge

regard of jury for.]—A prisoner was charged

on two counts with larceny and warehouse

breaking. At the conclusion of the evidence,

and after counsel for the defence had com-

menced his address to the jury, skeleton keys

were found in the side-car of a motor-cycle

belonging to the prisoner, and evidence was

thereupon given of this discovery. Part of

the Crown case was that certain jemmies

found on the roof of a house at which the

prisoner lived fitted the marks on the doors

of the warehouse. The learned Judge,

according to his report to the Full Court,

directed the jury that the finding of the keys

should not be taken into account by them

on the larceny charge, but had reference only

to the count of warehouse-breaking. The

jury convicted on the larceny count, but

disagreed on the count as to warehouse

-

breaking. Held, that the jury must be

taken to have followed the learned Judge's

direction and to have applied the evidence

rightly. R. v. Johansen. (1917) V.L.R.,

584; .39 A.L.T., 71. F.C, Madden, C.J.,

Hood and Cussen, JJ.

Criminal law—Second offence—Evidence

of first offence, when it may be given—Milk

and Dairy Supervision Act 1905 (No. 3011),

sec. 44 (1) (g).]—In a prosecution for a second

offence under sec. 44 (1) {g) of the Milk and

Dairy Supervision Act 1905, the previous

conviction should not be proved until after

the Court has intimated its intention to

convict. It may then be proved in aggrava-

tion of the penalty. Mohr v. Daly, (1914)

V.L.R., 439 ; 36 A.L.T., 25 ; 20 A.L.R.,

299. Hood, J.
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Crimes Act 1915 (No. 2637), sec. 46—
Offence against female—Pleading—Duplicity

—Time of offence—Evidence of several

offences within time alleged.]

—

See post, (e)

PliEADiNO. (1) Joinder of Counts ; Duplicity.

R. V. Conley, (1916) V.L.R., 639 ; 38 A.LiT.,

73 ; 22 A.L.R., 370.

(o) Identification of Persons cmd Property ;

Age and Date of Birth.

Crimes Act 1915 (No. 2637), sec. 44—
Criminal law—Evidence—Abusing girl be-

tween ten and sixteen years of age—Age of

girl—Certified copy of entry in register of

births—Identification—Date of birthday cele-

bration—Name—Hearsay — Apparent age

—

Registration of Births Deaths and Marriages

Act 1915 (No. 2720), sees. 8, 10, 50.]—On the

trial of a prisoner charged under sec. 44 of the

Crimes, Act 1915, with unlawfully and carn-

ally knowing in December 1914 a, girl above

the age of ten and under the age of sixteen

years, the following was the evidence as to

the girl's age. She swore that her name was
Elsie Milne and that her birthday was
celebrated on 31st December. A certified

copy of an entry in the Register of Births

was put in evidence and .showed that on 31st

December, 1899, a female child named Elsie

was born of a mother whose name was Sarah

Milne. The employer of the girl, a married

woman with three sons aged thirteen, twelve

and nine respectively, swore that in 1913,

the girl looked as though she was thirteen

years of age. The prisoner was convicted.

Held, that the evidence as to the name and
the date on which her birthday was cele-

brated might properly be regarded by the

jury in determining the question whether
she was the girl whose birth was referred to

in the certified copy of the Register of Births,

and that there was sufficient evidence to

justify the finding that the girl was in Decem-
ber, 1914, under sixteen years of age. R. v.

Tomes, (1917) V.L.R., 78 ; 38 A.L.T., 123
;

23 A.L.R., 30. F.C., a' Beckett, Hodges and
Cussen, JJ.

Criminal law—Larceny—Receiving stolen

goods—Proof of ownership—Evidence—Ad-
missibility— Imported goods— Marks and
brands on goods corresponding with marks and

brands on goods referred to in shipping docu-

ments.]—Upon a presentment for larceny of,

and for receiving, certain cases of goods alleged

to have been stolen from a wharf, after im-

portation from England, the Crown sought to

prove ownership by the evidence of an

employee of the alleged importers and owners,

who deposed that certain marks and brands

upon the oases in question corresponded with

the marks and brands which, according to

shipping documents received from the ex-

porter by the alleged importers and owners,

were upon like cases which the alleged

importers and owners had, as appearing by

the documents, imported from England by a

particular vessel. The accused was found

guilty of receiving. Held, that the evidence

was inadmissible to prove ownership, and

that the conviction must be quashed. R. v.

McNamara, (1917) V.L.R., 407. F.C , Mad-

den, C.J., a' Beckett and Cussen, JJ.

(6) Corroboration.

Evidence — Corroboration — Accomplice.]

—The application of the rule of prudence

requiring the Judge to direct the jury as to

the corroboration of an accomplice, considered.

R. V. Graham, (191.5) V.L.R., 402; 37

A.L.T., 28 ; 21 A.L.R., 273. F.C, Madden,

C.J., a Beckett and Hood, JJ.

(7) Evidence of Good Character.

Criminal law—Cross-examination of pris-

oner—Evidence of good character—Question

relevant to offence charged.]^Upon the

hearing of a charge of unlawfully using an

instrument upon the body of a woman with

intent to procure her miscarriage, the prisoner

in her evidence in chief on her own behalf,

swore that she was a certificated midwife and

had had a course of training, and that for

fifteen years she had carried on business at a

certain house and had always delivered

maternity cases there. She admitted using

an instrument on the body of the woman
but for a perfectly innocent purpose. In

cross-examination she was asked " How long

is it since u, child was born in your house ?
"

Her answer was " Two years and a half."

Held {per Madden, C.J. and Hood, J.), that

the question and answer were admissible

under sec. 34 (3) of the Crimes Act 1891 as
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being relevant to the particular offence with

which the prisoner was charged ; and also

(per Madden, C.J.), to answer the prisoner's

evidence in chief,' the effect of which was to

suggest good character. R. v. Oraham,

(1915) V.L.R., 402 ; 37 A.L.T., 28 : 21

A.L.R., 27.3. F.C.

(8) Improper Admission of Evidence, Effect

of.

Evidence—Cross-examination oi defendant

—Questions as to character and convictions

—

Effect on Justices' minds—Crimes Act 1915

(No. 2) (No. 2789), sec. 2 (5).]—A defendant

being charged with having been dr\ink in a,

public place, evidence as to his character and

as to previous convictions against him was

admitted in cross-examination, although

objected to. The Magistrates, in giving their

decision, announced that they dismissed

from their minds the questions regarding these

matters "as if they had never been asked."

Held, that the case must be remitted for

re-hearing. Teeae v. Revill, (1917) V.L.R.,

569. Hodges, J.

Criminal law—Evidence—Two counts in one

presentment—Admission of evidence irrelevant

to one count—Direction of Judge, regard of

jury for.Ji

—

See ante, (4) Evidence of Other

Acts of Accused and of Collateral Matters.

Rex V. Johansen, (1917) V.L.R., 584; .39

A.L.T., 71.

Sodomy— Evidence— Subsequent similar

acts—Evidence disclosing other offences^

—

Admissibility of—Accomplice—Corroboration

—New trial.]—'<See ante, (4) Evidence of Other

Acts of Accused and of Collateral Matters-

Rex V. Herbert, (1916) V.L.R., 343; 37

A.L.T., 199 ; 22 A.L.R., 146.

(c) BAIL.

Bail—Charge of murder—Conditional bail

—Special circumstances.]—Under the special

circumstances of the case a prisoner in cus-

tody on a charge of murder was admitted to

bail on condition that he reported himself

daily to a specified officer of police. Rex v.

Sefton, (1917) V.L.R., 259 ; 38 A.L.T., 169 ;

23 A.t.R., 159. Cussen, J. (1917).

Crimes Act 1915 (No. 2637), sees. 605, 608—
Criminal appeal — Bail— Special circum-

stances.]
—'Where an accused person con-

victed of an offence, appeals against such

conviction and applies to be released on bail

pending the hearing of the appeal, bail will

be granted only upon proof of special circum-

stances. The circumstances that the appel-

lant, who was a first offender, was convicted

so late in May that he was unable to present

his appeal in time for the June sittings of the

Full Court, and that there were no further

sittings of that Court until the following

August, were held to justify the granting of

bail. Rex v. Pottage, (1917) V.L.R., 317 ;

38 A.L.T., 188 ; 23 A.L.R., 162. Hood, J.

Criminal law—Conviction—Appeal— Bail

pending appeal— Special circumstances.]—
Upon an application for bail by an appellant

against a conviction and sentence of six

months imprisonment, the fact that one

month will elapse before the appeal can be

heard may be a special circumstance justify-

ing admission to bail. The Court will also

have regard to the prima facie merits of the

appeal. Rex v. McMenamin, (1917) "V.L.R.,.

552 ; 23 A.L.R., 298. Hood, J.

Appeal against conviction—Bail pending

appeal, application for—Evidence substantiat-

ing grounds of appeal.]—Upon an application

for bail by an appellant against a conviction,

an affidavit should be filed substantiating

the grounds set out in the notice of appeal.

Rex v. McMenamin, (1917) V.L.R., 552 :

23 A.L.R., 298. Hood, J. (1917).

(rf) LEGAL ASSISTANCE FOR DEFENCE.

Poor Prisoners Defence Act 1916 (No.

2831), sees. 2, 3—Regulations, First Schedule

—Application for legal aid—" Interests of

justice "—Poverty of prisoner.]—In order

that a prisoner may, under the Poor Prisoners

Defence Act 1916 obtain legal aid for his-

defence, he must produce evidence that there

is some intricacy in the facts of the charge or

that some legal difficulty is likely to arise upon

the trial. Evidence merely that the prisoner

is in destitute circumstances and without

friends is insufficient. R. v. Gould, (1917)

V.L.R., 454; 39 A.L.T., 45; 23 A.L.R.j.

286. Madden, C.J.
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(e) PLEADING.

(1) Joinder of Counts ; Duplicity.

Criminal law—Joinder of counts—When

permissible—Presentments Act 1916 (No. 2856),

sees. 5, 8, 9 (3), 10, Second Schedule (r. 2).]—

Observations upon the effect of sec. 9 (3) of

-the Presentments Act 1916, and of rule 2

iin the Second Schedule thereto, as to joinder

in one presentment of counts for separate

felonies or misdemeanours. R. v. Johansen,

(1917) V.L.B., 584; 39 A.L.T., 71. F.C.^

Madden, C.J., Hood and Gussen, JJ.

Crimes Act 1915 (No. 2637), sec. 46—

Offence against female—Pleading—Duplicity

—Time of offence—Evidence of several

offences within time alleged.]—A presentment

omder sec. 46 of the Crimes Act 1915 charged

that the offence was committed in the month

.of July 1915. The evidence showed that

in the year 1915 during a period which in-

.cluded the month of July, the prisoner had

continuously and regularly once a week

met a female, with whom by reason of the

provisions of sec. 46, it was an offence to have

.sexual intercourse, and that on nearly every

occasion he had had intercourse with her, but

the evidence did not distinguish any one of

these occasions from any other. Held, that

the evidence justified the jury in finding the

prisoner guilty of an offence in the month of

July, 1915. R. V. Conley, (1916) V.L.R.,

«39 ; 38 A.L.T., 73 ; 22 A.L.R., 370. F.C.,

Madden, C.J., a' Beckett and Gussen, JJ.

Criminal law—Evidence—Two counts in

one presentment—Admission of evidence

Televant to one count but not to the other

—

Direction of Judge as to.]—See ante, (6)

EVIDENCE. (4) Evidence of Other Acts of

Accused amd of Collateral Matters. R. v.

Johansen, (1917) V.L.R., 584; 39 A.L.T.,

71.

(2) Autrefois Acquit ; Autrefois Convict.

Criminal law—Practice—Autrefois acquit

—Acquittal on charge of conspiracy to commit

unlawful act—Subsequent charge of commit-

ting such act—Maternity Allowance Act 1912

<No. 8 of 1912), sec. 10.]—Where an accused

has been tried and acquitted upon a charge

of conspiracy with other persons to do certain

unlawful acts in contravention of the Matern-

ity Allowance Act the accused cannot raise

the plea of autrefois acquit on his trial for

the commission of these unlawful acts.

Rex V. Erson, (1914) V.L.R., 144 ; 35 A.L.T.,

117; 20 A.L.R., 46. F.C.

Criminal law—Autrefois acquit—Receiving

stolen property—Previous acquittal on charge

of unexplained possession of property sus"

pected of being stolen—Police Offences Act

1912 (No. 2422), sec. 40 (1), (2).]—The

prisoner, who had previously been acquitted

on a charge under sec. 40 of the Police Offences

Act 1912 of having in his possession personal

property suspected of being stolen, and failing

in the opinion of the Court to give a satis-

factory account as to how he came by the

property, was charged with having received

such property knowing it to have been stolen.

Held, that autrefois acquit was not a good

plea. The dictum of Griffith, C.J., in Li

Warn Quai v. Christie, 3 C.L.R., at p. 1131,

that " the true test ... is whether the

evidence necessary to support the second

charge would have been sufiScient to procure

a legal conviction upon the first," considered.

Rex V. Cleary, (1914) V.L.R., 571; 36

A.L.T., 76 ; 20 A.L.R., 329. F.C, a' Beckett,

A.C.J. , Hodges and Cussen, JJ.

Criminal law—Autrefois convict—Convic-

tion for interfering with goods subject to con-

trol of Customs—Larceny of the same goods

—Customs Act 1901 (No. 6 of 1901), sec. 33—
Acts Interpretation Act 1915 (No. 2609), sec.

25.]—The fact that a, prisoner has been

previously convicted under sec. 33 of the

Customs Act 1901 of interfering with goods

subject to the control of the Customs will

not sustain a plea of autrefois convict to a

charge of larceny based on the same evidence

as to the acts of the prisoner in regard to

such goods. Sec. 25 of the Acts Interpreta-

tion Act 1915 has no application to such a

case. R. v. McNicol, (1916) V.L.R., 350;

38 A.L.T., 23; 22 A.L.R., 197. F.C,

Madden, C.J., Hodges and Hood, JJ.

(3) Plea of Guilty.

Criminal law—Plea of guilty, effect of—
Admission of all material facts.]—A, plea. t>i

guilty amounts to- an admission of all facts
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material to the charge, and dispenses with

any proof. E. v. Henry, (1917) V.L.R., 525 ;

39 A.L.T., 41. Madden, C.J.

Ciiminal law—Trial dJ prisoner—Plea oi

guilty, eHedt o!—Withdrawal of plea, when
permitted.]—A plea of guilty operates as an

admission of all the essential facts and law

involved in the presentment. Conviction

automatically follows upon such a plea,

Tinless owing to the advice of the Judge or for

other reasons the plea is by leave withdrawn.

R.v. /ngrJis, (1917) V.L.R., 672; 23 A.L.R.,

378. F.C., Madden, C.J., Hood and Cussen,

JJ. (1917).

Criminal law—^Practice—Conspiracy—Pre-

sentment against two persons for conspiring

together—Plea of guilty by one—Acquittal by

jury of other—Withdrawal of plea of guilty

before sentence.]—Rex v. Jacobs and Jackson,

2Z A.L.R. (C.N.), 1. Cussen, J. (1917).

(/) TRIAL GENERALLY.

(1) Place of Trial.

Crimes Act 1915 (No. 2637), sec. 393—
Criminal law—Place of trial—Order for change

of—" Good cause "—Discretion of Attorney-

General.]—A person received notice of the

intention of the Attorney-General to prefer a

presentment against him at the sittings of the

Supreme Court to be held at Ballarat on a

certain date, in respect of an offence alleged to

have been- committed in a locality nearer to

Horsham than to Ballarat, and where the

witnesses to be called, both for the Crown and

the defence, resided. On application by him

under sec. 393 of the Crimes Act 1915 for an

order that he should be tried at the Court of

General Sessions to be held at Horsham on

the same date. Held, that prima fa^ie the

trial shoiild take place in the locality in which

the alleged offence was committed and the

witnesses reside, and that on the facts

" good cause " having been shown, the

application should be granted. S. v. 6id-

ding?, (1916) V.L.R., 359; 38 A.L.T., 11;

22 A.L.R., 179. Cussen, J.

(2) Joint Presentment ; Separate Trials

;

Order of Calling Evidence and of Ad-

dresses to Jury.

Criminal law—Practice—Joint presentment

—Separate trials.]—Where persons who are

jointly presented on » criminal charge,' or

either of them, would be prejudiced by a

joint trial, the Court should exercise its dis-

cretion by ordering separate trials. Rex v.

Downey, (1910) V.L.R., 361; 32 A.L.T.,

14; 16 A.L.R., 319, distinguished. R. v.

Hodgson and Chaham, (1915) V.L.R., 119;

36 A.L.T., 127 ; 21 A.L.R., 61. Hood, J.

Criminal law—Procedure—Prisoners jointly

presented—Evidence on oath and unsworn

statements—Right of reply—Order of addres-

ses and evidence—Crimes Act 1915 (No.

2637), sec. 449—Crimes Act 1915 (No. 2)

(No. 2789), sec. 2.]—G., C. and W. were

presented jointly on a charge of conspiracy

to defraud, and their names appeared on

the presentment in that order. At the

close of the case for the Crown counsel for

G. and C. announced that they would make
statements not on oath, and would call no

further evidence, and coimsel for W. an-

noimced that his client would give evidence

on oath as the sole witness on his own behalf.

Held, that W. should first be called as a

witness, that counsel for G. and C. should

then address the jury and then counsel for

W., that the statements not on oath of G.

and C. should then be made by them in the

order in which their names stood on the

presentment, and that the Crown Prosecutor

had the right of reply. Rex v. Garrett, (1917)

V.L.R. , 238; 23 A.L.R. (C.N.), 1. Cussen, J.

(3) .Jurymen and Juries.

Juries Act 1890 (No. 1104), sec. 39—
Special jury—Several disagreements by com-

mon juries—Discretion of Court.]—Where
there had been three disagreements by

common juries and the Court thought the

case a clear one which a jury should be able to

decide, the Court ordered a trial by a special

jury. R. V. Lacey ; R. v. Bryant. (1913)

V.L.R., 242; 34 A.L.T., 188; 19 A.L.R.

,

202. Hood, J.

Criminal law—Special jury, right to

—

Discretion of Court—Juries Act 1890 (No;

1104), sec. 39.]—Where the ease for the

prosecution in support of a charge of larceny

was that the accused had throughout a period

of three years been stealing leather in tlie

course of ostensible business dealings' by
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means of a scheme between certain persons

connected with a leather warehouse and

certain employees of a tannery, the Court,

on the application of the Crown, directed a

trial by a special jury, on the ground that

special jurors are, by their vocations, more

accustomed than common jurors to exercise

their intelligence on matters of the kind

involved in such a case. R. v. Ault and

Heslop, (1915) V.L.R., 368; 37 A.L.T., 20;

21 A.L.R.,271. a' Beckett, J.

Criminal law—Practice—^Jury—Foreman

—

Substitution of new foreman foi foreman

originally chosen.]—During the course of a

criminal trial the Judge may allow the jury

to substitute a new foreman for the foreman

originally chosen if good cause for the change

is shown and the original foreman consents.

R. V. Lonsdale, (1915) V.L.R., 269; 36

A.L.T., 192 ; 21 A.L.R., 197. Madden, C.J.

(4) Verdict.

Murder of child—Acquittal on Charge of

murder—Child not born alive—Concealment

of birth—Whether jury may convict of

—

Crimes Act 1890 (No. 1079), sees. 57, 464.]—

Under sec. 464 of the Crimes Act 1890, where

the jury acquits of the charge of murder, it

may find the accused guilty of concealment

of birth, although the child was not born

alive. Regina v. Sonnie, 2 A.L.R., 43, not

followed. Re.i. v. Donahue, (1914) V.L.R,,

195 ; 35 A.L.T., 125 ; 20 A.L.R., 100. F.C.,

Madden, C.J., Hodges and Hood, JJ.

Record of verdict—Form of.]—The prisoner

was presented on two counts—(1) assault

with intent to ravish, and (2) indecent assault.

The jury returned » verdict of " Guilty on

the first count.'' The Judge, in his notes,

entered the verdict " Guilty of attempted

rape," and the presentment was indorsed

" Guilty." Held, that, there being no doubt

as to what the verdict was, the indorsement

on the presentment should be altered so as

to indicate it. R. v. Bourke, (1915) V.L.R.,

289 ; 36 A.L.T., 173 ; 21 A.L.R., 197. F.C.,

Madden, C.J., a' Beckett and Hood, J.J.

(5) Punishment.

Customs prosecution—Penalty-:rFacts af-

fecting amount—Customs Act 1901 (No. 6 of

1901), sees. 234 (d), 241.]—5fee Customs.

I^he King v. Tarrant, 15 C.L.R., 172.

Customs prosecution—Penalties for offences:

—Facts affecting amount—Customs Act 1901-

1910 (No. 6 of 1901—No. 36 of 1910), sees.

33, 233, 234, 240, 241, 243.]—-See Customs.

The King v. Tuckett, 19 C.L.R., 280.

Licensing Act 1916 (No. 2855), seci 22—
Unlicensed premises—Drinking during pro-

hibited hours—" Subsequent offence "—^In-

toxicating Liquor (Temporary Restriction) Act

1915 (No. 2584), sec. 5.]

—

See Licensing.

Shaw v. Denat, (1917) V.L.R., 365; 39'

A.L.T., 4 : 23 A.L.R., 172.

Criminal law—Second offence—Evidence

of first offence, when it may be given—Milk

and Dairy Supervision Act 1905 (No. 2011),

sec. 44 (1) (g).]

—

See, ante, (6) evidence. (4)

Evidence of Other Acts of Accused and of

Collateral Matters. Mohr v. Daly, (1914)

V.L.R.. 439 ; 36 A.L.T., 25 ; 20 A.L.R.,

299

Justices Act 1890 (No." 1105), sec. 190—
Imprisonment—Power to fine.]—The Jus-

tices Act 1890, sec. 190, does not authorize

the Court to impose a fine in cases where the

Legislature clearly provides no alternative

punishment but imprisonment. Wootten v.

O'Sullivan, 36 A.L.T. (Supplement), 2; 21

A.L.R. (C.N.), 5. Judge Box (County Court)

(1915).

(gr) APPEAL.

{I) To High Court.

Criminal law—Offence against laws of

Commonwealth—Trial on indictment before

State Court—Jurisdiction to reserve question

of law for High Court—Judiciary Act 1903-

1915 (No. 6 of 1903—No. 4 of 1915), sec. 72

(1).]

—

Quaere, whether on a trial on indict-

ment for an offence against the laws of the

Commonwealth before a Court of a State,

the Court has jurisdiction under sec. 72 (1)

of the Judiciary Act 1903-1915 to reserve a

question of law for the consideration of the

Full Court of the High Court. Rex v.

O'Donoghue, 23 C.L.R., 9. H.C., Isaacs,

Gavan Duffy and Rich, JJ. (1917).
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(2) To the Full Court of the State.

(a) Right of Audience.

Application for leave to appeal—Whether

Crown entitled to be heard—Crimes Act 1915

(No. 2637), sec. 603.]—Where leave to appeal

is sought on the ground that fresh evidence

is available, the Crown will be heard, sec.

603 of the Act being treated as applying.

Rex V. Ennm; (1916) V.L.R., 376; 37

A.L:T., 202 ; 22 A.L.R., 120. F.C., Madden,

C.J., Hood and Cussen, JJ.

(6) Materials to be Considered.

Crimes Act 1915 (No. 2637), sec. 599—
Criminal appeal—Practice—Opinion of Judge

upon the case—Disclosure to parties—Pro-

ceedings at trial, evidence of—Statement of

Judge—Weight to be attached to.]—Except

in so far as it relates to matters which cannot

affect the mind of the Court, the report of

the Judge giving his opinion upon the case

furnished in pursuance of sec. 599 of the

Crimes Act 1915 will be disclosed to the

parties to the appeal. Unless it is quite clear

that a mistake has been made the Court on

the hearing of a criminal appeal will accept

the statements in the report of the Judge

giving his opinion upon the case. Rex v.

Storer, (1916) V.L.R., 285 ; 37 A.L.T., 177 ;

22 A.L.R., 137. F.C., Madden, C.J., Hood

and Cussen, JJ.

Criminal law—Appeal—Material before the

Court—Conflict between report of Judge and

shorthand note of summing-up to jury.]

—

Semble, if a shorthand note of the trial

Judge's summing-up is at variance with the

Judge's report of what he told the jury, the

Court will accept the report. R. v. Johansen,

(1917) V.L.R., 584; 39 A.L.T., 71. F.C.,

Madden, C.J., Hood and Cussen, JJ.

Crimes Act 1915 (No. 2637), sees. 593, 594—

Criminal appeal—Practice—Evidence for de-

fence becoming available since trial—Pro-

posed witnesses examined before Full Court.]

—Where an application by a prisoner for

leave to appeal against his conviction was

based on the ground that the evidence of

certain witnesses whom he was unable to

call at the trial had since become available,-

the Full Court heard the evidence of such

witnesses in order to discover its true char-

acter. Rex V. Ennor, (1916) V.L.R., 376
;

37 A.L.T., 202; 22 A.L.R., 120. F.C.,

Madden, C.J., Hood and Cussen, JJ. (1916).

(c) Review of Sentence.

Crimes Act 1915 (No. 2637), sec. 594—
Criminal law—Appeal against, sentence

—

Grounds upon which sentence reviewed.]

—

The prisoner had been found guilty of ware-

house-breaking, and upon the hearing it had

appeared that he had stolen the implements

wherewith to break into the warehouse and

to blow up a safe therein from which he stole

a quantity of jewellery, and that in the pro-

cess he had exhibited a, knowledge and skill

which were abnormal. He was sentenced

to 10 years imprisonment concurrent with a

term of 2 years which he was then serving.

He appealed against this sentence. Held,

that no grounds were shown for interference

with the sentence. Per Hood, J.—The

appellate Court in such a case is in the same

position as upon appeal from a judgment

of a primary Judge exercising a discretion.

R. V. Johansen, (1917) V.L.R., 677; 39

A.L.T.,100; 23 A.L.R., 377. V.G., Hodges,

Hood and Cussen, JJ. (1917).

Sentence—Circumstances affecting char-

acter of.]—Circumstances affecting the

character of a sentence, considered. R. v.

Bourke, (1915) V.L.R., 289 ; 36 A.L.T., 173 ;

21 A.L.R., 197. F.C., Madden, C.J.,

a' Beckett and Hood, JJ.

{h) CROWN CASE RESERVED.

Crimes Act 1915 (No. 2637), sees. 477, 478,

593, 594—Crown case reserved—Jurisdiction

—No substantial miscarriage of justice.]

—

Semble, that upon a Crown case reserved the

Full Court may take into consideration the

question whether or not any substantial mis-

carriage of justice has actually occurred.

R. V. Conley, (1916) V.L.R., 639 ; 38 A.L.T.,

73 ; 22 A.L.R., 370. F.C.

CROSS-EXAMINATION

See EVIDENCE.
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CROWN

See also, Commonwealth of Austeaua
CONSTITTrtlON ; PUBIJC SERVICE.

Divorce — Costs — Intervention by Attor-

ney-General.]—See Costs. McDowell v. Mc-

Dowell, (1913) V.L.R., 332; 19 A.L.R., 364.

Evidence—Production of land tax returns

—

Confidential documents—Claim of privilege-

Documents in possession of Crown—Opinion

of Minister that production would be sub-

versive of public interest—Consent of parties

—Duty of Court—Land Tax Act 1910 (No.

2284).]—See Evidence. Spong v. Spang,

(1914) V.L.R., 77 ; 35 A.L.T., 141 ; 20

A.L.R., 60.

Married women—^Intestacy—Distribution of

estate—Share of husband where no children or

next-of-kin—^Interest of Crown—Bona va-

cantia—Married Women's Property Act 1890

(No. 1116), sees. 4, 25—Statute of Distribu-

tions (22 & 23 Car. II., c. 10), sec. S.I—See

Married Woman. Attorney- General v.

Equity Trustees Executors tkc. Co. Ltd., 19

C.L.R., 404; (1915) V.L.B., 121; 21 A.L.R.,

58.

CURATOR

^ee EXECUTORS AND ADMINISTRA-
TORS.

CUSTODY OF CHILDREN

See INFANT ; NEGLECTED CHILDREN'S
ACT.

CUSTOMS AND USAGES

Contract—Construction—Usage of trade

—

"Blue gum"—Eucalyptus globulus—Mis-

direction—^Evidence.]— See Contract or

Agreement. Rodney Shire v. Vihert

;

Rubicon (Pimber &c. Co. Pty. Ltd. (Third

Party), (1915) V.L.R., 388; 37 A.L.T., 6;

21 A.L.R., 313.
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a patent road train consisting of eleven

vehicles. One vehicle (hereinafter called the

driver's car) carried two petrol engines and

an electric generator. From this generator

power was supplied to electric motors carried

by the driver's car, and, by cables, to electric

motors carried by each of the ten other

vehicles ; the driver's car and the other

vehicles were each driven by this means.

The driver's car did not draw the other

vehicles. The appellant contended that the

vehicles were all " chassis of motor cars,

lorries and waggons " within item 380e of

the Cuatoma Tariff 1911, Schedule A., and

that he was accordingly only liable to pay

duty at 5 per cent, ad valorefn thereon

;

and the respondent (the Collector of Customs)

contended that the driver's car was within

item 160 (" locomotives, traction and port-

able engines") and consecfuently dutiable at

25 per cent., and that the other vehicles were

dutiable at 40 per cent, under item 380a as

" vehicles not elsewhere included." Held,

that on the facts none of the vehicles came

within item 380b, but that they were all

" vehicles not elsewhere included " within

item 380a. Held, further, that as the

Schedule specified no rate of duty for " motor

cars, lorries and waggons," a complete article

of that description was dutiable under item

380a, and that it should not be taxed under

the items relating to its constituent parts

;

and that this was so although it was imported

divided into its constituent parts for con-

venience of transit merely. Falkiner v.

Whitton, (1917) A.C., 106; 22 C.L.R., 324;

(1917) V.L.B., 222; 23 A.L.JR.., 82. P.C.

II.

—

Offences ; Pbosbcutions.

Customs—Inteiference with goods subject

to control of Customs—Evidence—Customs

Act 1901-1910 (No. 6 of 1901—No. 36 of

1910), sec. 33.]—The mere fact that a wharf

labourer employed by a stevedore in unloading

from ships goods which are under the controj

of the Customs hammers down the lid of a case

of goods which he sees open does not constij-

tute an " interference " with the goods withiil

the meaning of sec. 33 of the Cuatoma Act

1901-1910. Whitton v. McNeill, (19151)

V.L.R., 539; 37 A.L.T., 58; 21 A.L.R.,

364, overruled. McNeill v. Whitton, 20

C.L.R., 573; (1915) V.L.R., 545 ; 21 A.L.R.,

366. H.C., Griffith, C.J., Ga/van Duffy and

Eich, JJ. (1915).

Customs Act 1901 (No. 6 of 1901), sec. 33—
Interference with goods—Control of Customs
—Meaning of goods—Whether package in-

cluded.]—^A., a stevedore, was charged under

sec. 33 of the Cuatoma Act 1901, with inter-

fering with goods subject to the control of the

Customs. Evidence was given that A. had

knocked down the lid of a case subject to

Customs control, with his dog-hook, but

stevedores were called and said that steve-

dores had authority when they found a

defective case partly open to close it by

knpcking it down. Held, that A. had thereby

" interfered " with the case within the mean-

ing of the Act, notwithstanding the control

of the Customs was not thereby lessened,

and that " goods" in that section included

" packages " as well as the goods contained

therein. Held, further, that the Magistrates

were in error in treating the statement of the

stevedores as evidence of authority. Whitton

V. McNeill, (1915) V.L.R., 539 ; 37 A.L.T.,

58; 21 A.L.R., 364. Madden, C.J.

Customs law—Interference with goods in

control of Customs—Evidence—Burden of

proof—Averment in information—Customs

Act 1901-1914 (No. 6 of 1901—No. 19 of 1914),

sees. 33, 255.]—On an information under

sec. 33 of the Customs Act 1901-1914 for

interfering without authority with certain

goods subject to the control of the Customs,

the Crown gave evidence to the effect that

the goods had been imported into Australia,

that duty was not paid on them, that they

were not delivered to the importer, and that

a month after importation they were found

in the possession of the accused. No evidence

was called for the accused. Held, that those

facts did not establish conclusively an inter-

ference by the defendant with the goods

while under the control of the Customs, and

that the provision in sec! 255 of the Customs

Act that the averment of the prosecutor

contained in the information shall be deemed

to be proved in the absence of proof to the

contrary, had no application. Adelaide
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Slefimship Co. v. Th6 King, 15 C.L.R., 65 ;

18 A.L.R., 465, applied. Symona v, Schiff-

mann, 20 C.L.R., 277; (1915) V.L.R,, 645;

22 A.L.R., 376. H.C., Griffith, C.J., Gavan

Duffy and Rich, JJ.

Customs law—Evidence—Burden oJ proof

—

Averment in information—Allegation of mat-

ters of evidence in information—Customs Act

1901-1914 (No. 6 of 1901—No. 19 of 1914),

sees. 33, 255.]—Where an information which

followed the language of a section of the

Customs Act 1901-1914 creating an ofience

was prefaced by a, number of allegations of

matters of evidence from which, if they had

been proved in the ordinary way, the guilt of

'the accused mighthave been inferred. Held,

following Adelaide Steamship Co. Ltd. v.

The King, 15 C.L.R., 65 : 18 A.L.R., 465,

and Symon v. Schiffmann, 20 C.L.R., 277 ;

(1915) V.L.R., 645; 22 A.L.R., 376, that

such allegations were not " averments "

within the meaning of sec. 255 of the Act, and,

therefore, that in the absence of any evidence

for the prosecution, the accused person was

improperly convicted. Schiffmann v. Whitr

ton, 22 C.L.R., 142
; (1916) V.L.R., 667 ; 22

A.L.R., 374. H:C., Griffith, C.J., Barton:,

Gavan Duffy and Rich, JJ.

Criminal law—Autrefois convict—Convic-

tion for interfering with goods subject to con-

trol of Customs—Larceny of same goods-

Customs Act 1901 (No. 6 of 1901), sec. 33—
Acts Interpretation Act 1915 (No. 2609), sec.

85.]

—

See Ceiminai. Law. R. v. McNicol,

(1916) V.L.R., 350; 38 A.L.T., 23; 22

A.L.R., 197.

Customs—Agent—Powers of—Customs Act

1901 (No. 6 of 1901), sec. ISO.^—Semble, sec.

180 of the Custom,s Act 1901 does not allow an

agent to state matters as facts about which

the agent knows nothing. The King v.

Tarrant, 15 C.L.R., 172. Isaacs, J. (1912).

Customs prosecution—Penalty—Facts af-

fecting amount—Customs Act 1901 (No. 6 of

1901), sees. 234 fd), 241.]—In a, Customs

prosecution under sees. 234 (rf)ahd 241 of the

Customs . Act 1901, where an intent ' to

defraud the revenue was admitted, the

offences wei'e not isolated, acts, and the

general Conduct of the defendants in relation

to the passing of Customs entries' and the

clearing of goods was reprehensible (although

in conformity with common practice), the

maximum penalties prescribed by the Act

were imposed. The King v. Tarrant, 15

C.L.R., 172. Isaacs, J. (1912).

Customs prosecution—Penalties for offences

—Facts affecting amount—Customs Act 1901-

1910 (No. 6 of 1901—No. 36 of 1910), sees.

33, 233, 234, 240, 241, 243.]—In determining

the amount of the penal tj' to be imposed on a

person who commits an offence against the

Customs Act 1901-1910 for which a maximum
penalty is provided, the Court may take into

consideration the fact that the offence was

an isolated one—that it was not part of

a system, or typical of a class of business

operations frequently recurring and requiring

stringent repression by way of deterring

others. Lewis v. The King, 14 C.L.R. , 183

followed. The King v. Tuckett, 19 C.L.R.,

280. Isaacs, J. (1914).

CY-PRES

See CHARITY.

. DAIRY SUPERVISION ACT

Dairy Supervision Act 1915 (No. 2639),

sees. 12 (5), (9), 44 (1) (g)—Dairy—Renewal of

Licence—Conditions of deprivation of licence.]

—If the fee for the renewal of his licence

has been paid by the holder of a licence for a

dairy farm to the authorities and accepted

by them he cannot be deprived of his licence

unless the conditions laid down in see. 12 (5)

of the Dairy Supervision Act 1915 have been

complied with. Beckwith v. Nichol Brothers,

(1916) V.L.R., 261; 37 A.L.T., 182; 22

A.L.R., 103. Hodges, J.

Dairy Supervision Act 1915 (No. 2639),

sec. 44 (1) (g)—Dairy licence—Fee paid to and

retained by authorities—Right of applicant

to be treated as licensee.]—Where the fee paid

by the applicant for the renewal of a licence
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for a dairy had been retained by the author-

ities for such a time that the applicant was

justified in believing that, the fee had been

accepted, Held, that the applicant was to

be treated as a licensee although a new licence

had not in fact been granted to him, and that

he was not guilty of the offence of not holding

a licence although required by the Act so to

do. Beckwith Vr Nichol Brothers, (1916)

V.L.R., 261 ; 37 A.L.T., 182 ; 22 A.L.R.,

103. Hodges, J.
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forcement OF JUDpMENT ... 205

I.

—

Liability Generally.

Vendor and purchaser—Contract—Rescis-

sion— Fraud— Misrepresentation— Material-

ity—Joinder of vendor and his agent as

defendants—Remedy against agent—Dam-

ages.]—The purchasers of farming land were

induced to purchase it by a statement made

by the agent of the vendor without the

vendor's knowledge or authority, which, as

the 6.gent knew, was untrue, that he, the

agent, was selling the land on behalf of

mortgagees, and that for that reason the

price asked was lower than it would otherwise

be. In an action by. the purchasers against

the vendor and his agent, based on that

misrepresentation, the plaintiffs claimed (1)

as against the vendor rescission with conse-

quential rehef, and (2) as against both

defendants damages for deceit. Held, by the

whole Court, that the statement was a

material representation, and being untrue,

entitled the purchasers, as against the vendor,

to rescission with consequential relief on the

basis of restitution in integrum. Held,

further, by Griffith, C.J., Barton, Gavan

Duffy and Bich, JJ. (
Isaacs, J., dissent-

ing), that in addition to being entitled as

against the vendor to restitution m integrum.

the plaintiffs were entitled, as against the

agent, to recover by way of damages in an

action for deceit any moneys which they had

paid under the contract and of which they

were entitled to restitution, and also any

money uselessly expended in reliance upon

the agent's representation in preparing to

carry on business on the land purchased.

The form of otder against the agent with

respect of any money not recovered from the

vendor was reserved for further considera-

tion. By Isaacs, J.—(1) The plaintiffs were

entitled to an order that the agent should

indemnify them against the vendor's in-

ability to complete the restitution directed,

and (2) in view of the rescission of the con-

tract, damages ultra were not recoverable in

respect of the representation inasmuch as the

purchasers were not acting on the faith of

that representation in expending the money.

Sibley v. Grosvenor, 21 C.L.R., 469 ; (1916)

V.L.R., 307; 22 A.L.R., 113. H.C.

Copyright — Infringement — Exemption

from liability to pay damages—Knowledge of

existence of copyright—Map—Name of author

on map—Copyright Act 1912 (No. 20 of 1912),

Schedule—Copyright Act 1911 (1 & 2 Geo.

V. C. 46), sec. 8.]—In an action for infringe-

ment of the plaintiff's copyright in a certain

map. Held, on the evidence, that the defend-

ants had not proved that at the date of the

infringement they were not aware and had no

reasonable grounds for suspecting that copy-

right subsisted in the plaintiff's map, and,

'therefore, that the plaintiff's remedy we,s not

limited to an injunction as provided by sec. 8

of the Copyright Act 1911 (1 & 2 Geo. V. c.

46). Robinson v. Sands <Sa McDougall Pty-

Ltd., 23 C.L.R., 49 ; 23 A.L.R., 154. H.C,

Isaacs, Gavan Duffy and Rich, JJ.

Trespass—Animals—Sale of bull by plain-

tiff to defendant before trespass—Bull grazing

on Crown land at time of sale—Subsequent

arrangement as to delivery—Trespass on

plaintiff's land before actual delivery and

possession obtained by defendant—Plaintiff's

mare gored by bull—Liability of defendant in

circumstances -r- Damages— Scienter.]— See

ANiMAts. AlsOp v. Lidgerwood, 22 A.L.R.

(C.N.), 13.
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II. JUKISDICTION.

Founds—Trespass by cattle—Land enclosed

or unenclosed—Recovery of damages—Jus-

tices Act 1915 (No. 2675), sec. 64 (4).]—Jus-

tices have jurisdiction under sec. 64 (4) of

the Justices Act 1915 to award damages for

trespass by cattle upon, land, whether the

land at the time of the trespass was or was

not enclosed by a substantial fence. The

question whether the land was enclosed by a

substantial fence affects only th« amount of

damages recoverable. Smart v. Williams,

(1918) V.L.R., 53 ; 23 A.L.R., 455. Cussen, J.

III.

—

Amount and Meastjbe or Damaoes :

Mitigation.

Negligence—Injuries caused partly by negli-

gent act—Apportioning damages—Burden of

proof.]—Where, in an action to recover dam-

ages for personal injuries cauised by the

defendant's negligence, the injuries are such

as might with reasonable certainty be

attributed to the defendant's negligent act

as an effective and proximate cause, but may
have been caused partly by the act of the

defendant, which was negligent and partly

by an act of his which was not negligent, the

burden is on the defendant to prove that the

injuries were not wholly caused by his

negligent act, and to show what portion of

them was not so caused. Therefore, where

the plaintiff was knocked down by a tramcar

and injured by being dragged along and then

run over by it, in an action against the owners

of the tramcar alleging that the inJTiries were

caused by the fact that the tramcar, after

striking the plaintiff, had not been stopped

within as short a distance as it might reason-

ably in the circumstances have been stopped,

Held, that there was ilo onus upon the plain-

tiff to show how much of the injury was

attributable to the movement of the tram-

car- after it had passed the spot at which it

might have been stopped. Middleton v.

Melbourne Tramway and Omnibus Co. Ltd.,

16 C.L.R., 572; (1914) V.L.R., 19; 19

A.L.R., 523. H.C., Barton, A.C.J. , Isaacs

and liich, JJ.

Damages—Travelling and hotel expenses.]

—Travelling expenses, but not hotel expenses,

included in assessment of damages. Harris

V. Carnegie's Pty. Ltd., (1917) V.L.R., 95;

23 A.L.R., 75. a' Beckett, J.

Vendor and purchaser—Contract—Rescis-

sion—Fraud— Misrepresentation— Material-

ity—Joinder of vendor and his agent as

defendants—Remedy against agent—Dam-
ages.]

—

See ante, I. Liability Generally.

Sibley v. Grosvenm; 21 C.L.R., 469; (1916)

V.L.R., 307 ; 22 A.L.R., 11.3.

Libel—Report of Parliamentary proceedings
—

'^^ords complained of contained in account

of speech in Commonwealth Senate—Mitiga-

tion of damages—Comments on speech in

Senate made in Parliament by members.]

—

In an action for libel the words complained

of, which were contained in an account of

proceedings of the Parliament of the Com-

monwealth published jn the defendants'

newspaper, consisted of a statement of what

Senator Watson was said to have alleged in

the Senate. On the same day as Senator

Watson's speech was made in the Senate,

speeches were made in the House of Repre-

sentatives containing comments upon and

attributing a, meaning to Senator Watson's

speech. Held, that the speeches in the House

of Representatives were not admissible in

evidence in mitigation of damages, as showing

how persons would understand Senator

Watson's speech. Givens v. Damd Syme &
Co., (1917) V.L.R., 437 ; 39 A.L.T., 36;, 23

A.L.R., 206. Cussen, J. (1917).

Copyright — Infringement — Exemption

from liability to pay damages—Knowledge of

existence of copyright—Copyright Act 1912

(No. 20 of 1912), Schedule—Copyright Act

1911 (1 & 2 Geo. V. e. 46), sees. 1, 2, 5, 6, 7,

8, 31, 35.]

—

See ante, I. Liability Generally.

Sands <fc McDougall Pty. Ltd. v. Robinson,

23 C.L.R., 49 ; 23 A.L.R., 154.

Pounds—Trespass by cattle

—

Land enclosed

or unenclosed—Recovery of damages—Jus-

tices Act 1915 (No. 2673), sec. 64 (4).]—See

ante, II. Jurisdiction. Smart v. Williams^

(1918) V.L.R., 53 ; 23 A.L.R., 455.

Defamation — Libel — Newspaper — Dis-

covery and inspection

—

Name and address of

correspondent, materiality of

—

Evidence in
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mitigation ot damages—Coiiespondent a mem-
ber of the public—Oath oi defendant, whether

conclusive—Disclosure of name and address of

witness—Order XXXVI., r. 37—Order XXXI.]
—See Defamation. Watt v. David Syme

<fc Co., (1914) V.L.R., 639; 36 A.L.T., 69;

20 A.L.R., 379.

IV.

—

Remoteness.

Covenant by landlord to repair fences and

to look after tenant's sheep—Trespass by

sheep owing to disrepair—Damages for tres-

pass recovered against tenant—Remoteness

of damage—Claim by tenant against landlord

—Remoteness of damage.]—Land was let for

grazing purposes by a lease whereby the

lessor covenanted to look after the lessee's

sheep and to keep the fences in good order.

Owmg to the disrepair of a fence the lessee's

sheep escaped into a, neighbour's land and

damaged his crop. The neighbour recovered

damages for this trespass against the lessee

in an action in which the lessor was made a

third party on the ground that owing to his

breach of the covenant to look after the sheep

and to keep the fences in good order, he was

liable to the lessee to the extent that the

lessee might be found liable to the plaintiff.

Judgment was given for the lessee against the

lessor for the amount of damages recovered

by the plaintiff and costs. Held, that as

between the lessor and lessee the damages

were not too remote. Dunlop v. Troy
;

Nicholson (Third Party), (1915) V.L.R.,

639; 37 A.L.T., 117; 21 A.L.R., 419.

F.C., a' Beckett, Hodges and Cussen, JJ.

V.

—

Practice; Assessment; Enforce-

ment OF Judgment.

Order XXVII., r. 4 (Rules of 1916)—Action

of tort—Defence—Default in delivery—^Inter-

locutory judgment—Assessment of damages

—

Jury—Prothonotary.l—Order XXVII., r. 4,

which provides that in certain cases " dam-

ages . . . shall be ascertained by the

Prothonotary unless the Court or a Judge

otherwise direct,'' is intended to provide for

simple cases which can be more advantage-

ously dealt with by the Prothonotary, leaving

a discretion to a Judge to " otherwise direct
"

without giving reasons for such direction, in

cases in which damages might more properly

be assessed in some other manner. An order

that damages be assessed by a Judge and

jury was made in an action for negligence

where the injuries incurred were of a setious

nature, and it appeared likely that there

would be considerable medical controversy

as to the nature and extent of those injuries.

Long V. Commercial Travellers' Association

of Victoria, (1917) V.L.R., 278; 38 A.L.T.,

175; 23 A.L.R., 111. P.O., Madden, C.J.,

Hodges and Hood, JJ.

Order XXVH., r. 4 (Rules of 1906)—Inter-

locutory judgment—Damages, ascertainment

of—Jury—Special circumstances.]—Where in

pursuance of Order XXVII., i. 4, an inter-

locutory judgment has been entered by the

plaintiff against the defendant in an action

for breach of promise of marriage, the Court

or Judge will not, in the absence of special

circumstances, direct the ascertainment of

such damages by a jury. Proud v. Ferguson,

(1913) V.L.R., 129; 34 A.L.T., 154; 19

A.L.R., 103. Hodges, J.

Company — Voluntary winding-up '— Tort

by company — Action commenced before

liquidation—Judgment against company after

commencement of liquidation—Damages

—

Costs—Right to payment in full—Execution—

Stay—Companies Act 1910 (No. 2293), sec.

194.]—See Company, cols. 82, 83. Re Bal-

larat Motors Pty. Ltd., (1914) V.L.R., 136;

35 A.L.T., 123.

DAY

See COUNTY COURT.

DEBT

See ASSIGNMENT ; ATTACHMENT

;

BOOK DEBTS; DEBTORS ACT;

INSOLVENCY.
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DEBTORS ACT

Limitation of actions—Older ot Court of

Petty Sessions^Proceedings Under Imprison-

ment of Fraudulent Debtors Act—Supreme

Court Act 1915 (No. 2733), sees. 55, 79-^us-

tiees Act 1915 (No. 2675), sec. 310.]—The

lapse of more than six years since the making

of an order by a Court of Petty Sessions in

respect of a simple contract debt is no bar to

proceedings by way of summons to debtor

under the Imprisonment of Fraudulent

Debtm-s Act against the person against

whom such order was made. Cooper <Sc Sons

V. Dawson, (1916) V.L.R., 381 ; 38 A.L.T.,

17; 22 A.L.R., 181. F.C., Madden, C.J.,

Hood and Cussen,JJ.

Imprisonment of Fraudulent Debtors Act

1915 (No. 2667), Part HI.—No order made on

summons to debtor—Whether a bar to subse-

quent proceedings—Certificate of dismissal

—

Justices Act 1915 (No. 2675), sec. 88 (15).]—

Proceedings in a Court of Petty Sessions upon
a summons to debtor under the Imprison-

ment of Fraudulent Debtors Act are not

barred by the production of a certificate of

the Clerli of Petty Sessions showing that

upon the hearing of a previous summons to

debtor no order was made. Cooper <Ss Sons

V. Dawson, (1916) V.L.R., 381 ; 38 A.L.T.,

17 ; 22 A.L.R., 181. F.C., Madden, C.J.,

Hood and Cussen, JJ.

Imprisonment of Fraudulent Debtors Act

1890 (No. 1100), sec. 4—Examination of

judgment debtor—Effect of sequestration of

estate.]—The sequestration of the estate

of a judgment debtor is not a bar to the

examination of the debtor in the Supretne

Court under Part I. of the Imprisonment of

Fraudulent Debtors Act 1890. Roberts v.

.Gray, (1913) V.L.R., 221; 34 A.L.T., 195;
19 A.L.R., 202. Hood, J.

Imprisonment of Fraudulent Debtors Act
1890 — Nature of proceedings in Court of

Petty Sessions— Execution— Prohibition—
Proceedings regular on face—Existence of

another remedy^Discretion—Husband and
Wife—Remedy of wife for protection of her
property—Married Women's Property Act
1890 (No. 1116), sec. 15.]—A wife obtained,

' in a Court of Petty Sessions, an order against

her husband for payment of a debt. The

order did not disclose the fact that the parties

were husband and wife. The wife subse-

quently proceeded under the Imprisonment

of Fraudulent Debtors Act 1890 and obtained

an order against her husband, which vvas

confirmed on appeal to the Court of General

Sessions. Held, that, as the proceedings

under the Imprisonment of Fraudulent

Debtors Act 1890 were merely a process of

execution of the order for payment of the

debt, and that order was regular on its face,

prohibition was not the proper remedy. The

rule that prohibition will not lie where there

is another remedy, and the discretionary

character of the remedy by prohibition, '

exemplified. R. v. Wasley ; Ex parte

Frankel, (1914) V.L.R., 635; 36 A.L.T.,

72 ; 20 A.L.R., 326. Hood, J.

DECEIT

See FRAUD AND MISREPRESENTATION.

DEED

Deed — Construction — Settlement— Real

estate—Fee simple— Equitable interest

—

Absence of words of inheritance—Intention.]

—In a deed, a limitation of an eqviitable

estate" to a person without the use of the

words " heirs," " in fee," or " in fee simple^"

may give him the fee simple, where the inten-

tion of the settlor sufficiently appears upon
the face of the instrument. In re Tring-

ham's Trusts; Tringham v. Qreenhill, (1904)

2 Ch., 487, followed and applied. Buckleton

V. Smith, 8 S.R. (N.S.W.), 467, approved.

By a deed of post-nuptial settlement certain

freehold lands were held by trustees upon
trust, after life estates, for the son of the

marriage when he should attain the age- of

twenty-one years, but if he should, not live to

acquire an absolutely vested interest then

in trust for the person or persons who under
the Statute of Distributions would on his.

decease have been entitled to his personal

estate if he died intestate. The lands,.
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which were under the Transfer of Land Act,

had been transferred to the trustees in fee

simple. Held, that the son took an estate

in fee simple in the lands notwithstanding

the absence of words of inheritance, there

being sufficient indication of such an inten-

tion on the face of the instrument. In re

Anderson's Settlement ; Thompson v. Bayles,

<191-5) V.L.R., 355; 37 A.L.T., 10; 21

A.L.R., 311. Hodges, J.
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of was in answer to an attack upon the faith

of the defendant ; and that, by alleging that

the words complained of were in " answer "

to the article or articles of the plaintiff, the

particulars fairly indicated that the com-

munication complained of was in answer to

an attack by the plaintiff. Norton v. , Hoare,

35 A.L.T., 113 ; 20 A.L.R., 7. Hodges, J.

(1913).

II.

—

Pair Comment : Fair Repobt.

Libel—Report of proceedings in Parliament

—Pair comment—How far statements made
in Parliament may afford a basis for fair

comment.]—A person is entitled to comment

upon what takes place in Parliament, but

will not, unless he is prepared to prove the

truth, be excused from defamatory comment
made on the basis that what a member of Par-

liament says is true. Wason v. Walter, L.R.

4 Q.B., 73, discussed. Dictum of Holroyd, J.,

in Browne v. McKinley, 12 V.L.R., 240'

followed. CHvens v. David Syme dk Co.,

(1917) V.L.R., 437; 39 A.L.T., 36; 23

A.L.R., 206. Cussen, J.

Defamation—Libel—Report of Parliament-

ary proceedings—Fair report—Fair comment
—Questions for jury—Words complained of

part of report—Interpretation—Rglevancy of

context—Purposes for which context may be

looked at.]—The plaintiff, the President of the

Senate of the Commonwealth, brought an
action claiming damages for an alleged libel

forming part of an, account of proceedings in

the Parliament of the Commonwealth pub-

lished in the defendants' newspaper. This

account was headed " Political Sensation,"
" Startling Statements in Federal Parlia-

ment," " Bribery and Corruption Alleged."

Then came a, preliminary description in

narrative form of the proceedings in Parlia-

rnent. And then came what purported to be
a, report of debates in the Senate and the

House of Representatives. The words com-
plained of formed part of the preliminary

description and were as follows :

—" Senator

Watson, of New South Wales, made a long

statement, in which he alleged that he had
been approached by the President of the

Senate (Senator Givens) . . . with a
view to his resignation in return for another

position and monetary consideration," and

the statement of claim alleged that these

words meant that the plaintiff had been

guilty of bribery and corruption, or of

attempted bribery and corruption, by offering '

to Senator Watson another position and a,

monetary payment if he would resign his

seat as a member of the Senate. The defence

alleged that in so far as the words complained

of consisted of statements of fact they were

a fair and accurate report of Parliam.entary

proceedings, and that in so far as they con-

sisted of expressions of opinion they were

fair comment on » matter of public interest.

The Judge at the trial left it to the jury to

decide "whether the words complained of

purported to be a report or a pmment, and

if they consisted of a report whether they

were fair and accurate, and if they consisted

of comment whether they were fair and honest

comment on a, matter of public interest, and

he directed the jury that the matter was one

of public interest. And plaintiff's counsel

having tendered in evidence so much of the

newspaper as -onsisted of the heading, the

speech of Senuior Watson, and the part of

the preliminary description referring to that

speech, the Judge, while not directing plain-

tiff's counsel to read any other portion which

came under the heading " Political Sensa-

tion," handed the whole publication to the

jury, but directed that neither counsel nor

the jury were to use the portion of the paper

other than the words complained of, except

for the purpose of determining the meaning

of such words and the question whether they

should be regarded as report or comment.

Givens v. David Syme dk Co., (1917) V.L.R.,

437; 39A.L.T.,36; 23 A.L.R., 206. Cussen,

J.

Libel—Report of Parliamentary proceedings

—Fair report—Fair comment, foundation for

—Words complained of an account of speech

in Senate—Speeches in House of Repre-

sentatives commenting on speech in Senate

—

Evidence of, whether admissible—Mitigation

of damages.]—The plaintiff, the President of

the Senate of the Commonwealth, brought an
action claiming damages for an alleged libel

forming part of an account of proceedings

in the Parliament of the Commonwealth
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published in the defendants' .newspaper.

This account was headed " Political Sensa-

tion," " Startling Statements in Federal

Parlianient," " Bribery and Corruption Al-

leged." Then came a preliminary descrip-

tion in narrative form of the proceedings in

Parliament. And then came what purported

to be a report of debates in the Senate and the

House of Representatives. The words com-

plained of formed part of the preliminary

description, and were as follows :

—
" Senator

Watson, of New South Wales, made a long

statemenjb in which he alleged that he had

been approached by the President of the

Senate (Senator Givens) . . . with a

view to his resignation in return for another

position and monetary consideration," and

the statement of claim alleged that these

words meant that the plaintiff had been

guilty of bribery and corruption, or of

attempted bribery and corruption, by offering

to Senator Watson another position and a

monetary payment if he would resign his seat

as a member of the Senate. The defence

alleged that in so far as the words complained

of consisted of statements of fact they were

a, fair and accurate report of Parliamentary

proceedings, and that in so far as they con-

sisted of expressions of opinion they were fair

comment on a matter of public interest.

On the trial a question arose whether speeches

made in the House of Representatives on the

same day as the statement of Senator Watson

was made in the Senate, which speeches con-

tained comments upon and attributed a

meaning to Senator Watson's statement,

could be given in evidence on behalf of the

defendaiits, it being contended—(1) that the

jury might attribute a meaning to the words

complained of which would be tantamount

to substituting for the words " Senator

Watson alleged " the words " it was alleged

in Parliament " or " it was alleged in Parlia-

ment that Senator Watson alleged "
; (2)

that the defendants were, on the authority of

Wason V. Walter, L.R. 4 Q.B., 73, entitled to

comment upon the statements made by

members in such speeches, taking the meaning

such menjbers put on Senator Watson's state-

ment as being correct, and generally taking

their statements as true ; (3) that such

speeches were admissible in mitigation of

damages, as showing how persons would under-

stand Senator Watson's statement. Held,

that on none of these grounds could evidence

be given of the speeches. Givens v. David

Syme & Co., (1917) V.L.R., 437 ; 39 A.L.T.,

36 ; 23 A.L.R., 206. Cussen, J.

Pleading—Libel— Parliamentary report

—

Fair report—^Pair comment—Composite plea

—

Statement in form of statements of fact

—

Particulars—Summons to strike out—Ma-
terials for comment—Determination of Judge

at trial.]—See post. III. Practice. (6.) Plead-

ing ; Notices of Defence ; Particulars. Givens

v. David Syme & Co., (1917) V.L.R., 418 ;

39 A.L.T., 28 ; 23 A.L.R., 198.

Libel—Matters of public interest, interroga-

tory as to—Admissibility.]—See post. III.

Practice, (c) Interrogatorien. Norton v.

Hoare, 17 C.L.R., 348.

III.

—

Practice.

(a) Mode of Trial.

Order XXXVI., rr. 2, 6, 7 (a) (Rules of 1906)

—Trial by jury—Mode of trial not indicated

by writ—Libel—Discretion of Court.]—Where

the plaintiff in an action for libel does not

in his writ indicate his desire for a, trial by

jury a Judge may, in his discretion, grant or

refuse the plaintiff's application, on summons

for directions, for a trial by jury. Hoare v.

Norton; Norton v. Hoare, (1913) V.L.R.,

192; 34 A.L.T., 186; 19 A.L.R., 175.

Hodges, J.

lb) Pleading ; Notice of Defence ;
Particulars.

Pleading— Libel— Parliamentary report—
Fair report—Fair comment—Composite plea

—Statement in form of statements of fact

—

Particulars—Summons to strike out—Ma-

terials for comment—Determination by Judge

at trial.]—Senator Givens, the President of

the Senate of the Commonwealth, brought

an action against the proprietors of the

" Age " newspaper to recover damages for

an alleged libel forming part of an account

published in that journal on 3rd March of a

debate in the jParliament of the Common-

wealth on 2nd March arising out of a speech

delivered in the Senate by Senator Watson.
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The wards complained' of were :

—
" Senator

Watson, of New South Wales, made a long

.statement in which he alleged that he had

been approached by the President of the

iSenate (Senator Givens) . with a

view to his resignation in return for another

position and monetary consideration," and

the plaintiff in his statement of claim alleged

that these words meant " that the plaintiff

had been guilty of bribery and corruption, or

of attempted bribery and corruption by

offering to the said Senator Watson another

position and a. money payment if he would

resign his seat as a member of the Senate."

By the defence it was alleged that the words

•complained of were part of a Parliamentary

report published in the " Age " and, in

paragraph 4, that " the said words in so

iar as they consist of statements of fact are a

fair and accurate report of the Parliamentary

proceedings published by the defendants hona

fide and without any malice towards the

plaintiff, and in so far as they consist of

expressions of opinion are a fair and honest

comment on a matter of public interest."

The particulars of the matters relied on under

paragraph 4 furnished by the defendants

were the following speeches and statements

made on 2nd March : (1) A speech of Senator

Watson in the Senate
; (2) a speech of the

plaintiff in the Senate in reply to Senator

AVatson
; (3) a speech of Senator Pearce in

the Senate in reply to Senator Watson
; (4)

a speech of Mr. Tudor (the leader of the

political party to which Senator Watson
belonged) in the House of Kepresentatives

based uxDon the speech of Senator Watson,
and concluding with a motion that the state-

ments as to bribeiy and corruption contained

in Senator Watson's speech be referred to a

Royal Commission
; (5) the speech of the

Prime Minister in the House of Represent-

atives in reply to and upon the speech of

Senator Watson and the speech and rriotion

of Mr. Tudor
; (6) the speech of Mr. Catts

in the House of Representatives setting forth

ji statement made by Senator Watson to the

members of his party and the said statement

itself. On summons, to strike out (1) para-

graph 4 of the defence and (2) the particulars

furnished under that paragraph numbered

(2), (3), (4), .(5) and (6). Held, by Hodges

and Hood, JJ. (a' Beckett, J., di-ssenting),

(1) as. to paragraph 4 of the defence (a) that it"

was good in form although it was a comJ)Osite

plea of fair report and fair comment, and (6)

that as a plea of fair comment it should stand

although the words referred to might on their

face appear to state matters of fact
; (and 2)

as to the particulars, that at that stage of the

action it did not appear that the matters

referred to did not supply a foundation for

comment ; that the Judge at the trial would

have better opportunities for dete^'mining

whether or not they supplied that foundation

and that the particulars should not be struck

out as embarrassing or irrelevant. Givens v.

DoAiid Syme & Co., (1917) V.L.R., 418; 39

A.L.T., 28; 23 A.L.R., 198. F.C.

County Court Act 1890 (No. 1078), sec. 148

—County Court Rules, 'Order VII., rr. 57-84—

Special defences—Notice oi—Action o£ libel

—

Flea of justification—Particulars, sufficiency

of—Jurisdiction.]—A defendant in an action

for libel in the County Court relied as a

defence upon the fact that the libel was true,

and set forth in a notice of defence pursuant

to and in accordance with rule 64 of the

County Court Rules, that the libel complained

of was true in substance. The plaintiff

required particulars of the facts upon which

the defendant intended to rely in support

of such defence, and the Judge ordered the

defendant to deliver such particulars. Held

(per a' Beckett and Cusaen, JJ., Hood, J.,

dissentiente), that the Judge had no power

to order particulars not required by the

said rule. Per Hood, J.—The power of the

Judge to order other particulars, if it is not-

to be inferred from the Court's inherent

jurisdiction over its own proceedings, is
'

expressly given by sec. 148 of the County

'Court Act. Per Hood J.—Rule 64 is valid.

Per Cussen, J.— Quaere, whether rule 64 is

notinvalid. Hewardv. BZa/ce, (1914) V.L.R.,

167 ; 35 A.L.T., 126 ; 20 A.L.R., 65. F.C.

County Court Act 1890 (No. 1078), sec. 148

—County Court Rules 1891, r. 64—Action for

slander—Special defence—Truth—Denial of

use of words alleged—Admission of use of

words possibly to same effect—Incorporation



217 DEFAM-Al'lDN. :21'8

by reference to answers to iuteriogatonies.]

—

In an action for slander in the County Court

'the defendant gave notice that he intended

at the hearing to give in evidence and rely

upon the following grounds of defence :

—

" That the slanders complained of, so far

as admitted by the defendant and set forth

in the defendant's answers to the- plaintiff's

interrogatories filed herein, are true in sub-

stance and' in fact." In his answers to

interrogatories the defendant had denied the

uttering of the words complained of by the

plaintiff or any words to the like effect, but

had gone on to say that as he had spoken

some words which might bS construed as

being " to the same effect " he would set

forth such words, and he had set them forth

accordingly. Heild, that the grounds of

defence were not in accordance with the

Act or the Rules, and should be struck out.

Edgar v. Freeman, (1915) V.L.R., 16; 36

A.L.T., 100 ; 20 A.L.R., 468. F.C., a' Beckett,

A.C.J; Hodges and Hood, JJ.

(c) Interrogatories.

Libel—Interrogatory—Question as to inten-

tion of defendant to refer to plaintiff—Admis-

sibility—Malice.]—In an action for libel the

plaintiff interrogated the defendant as to

whether the words of the alleged libel were

intended by the defendant to refer or apply

to the plaintiff. Held, that the interrogatory

was admissible as it was relevant to the ques-

tion of express malice. Norton v. Hoare,

17 C.L.R., 348. H.C., Barton, A.C.J.,

Isaacs and Oavan Duffy, JJ. (1913).

Litel-Matters of public interest, interroga-

tory as to—Admissibility.]—One of the de-

fences to an action for libel .was that the

statement complained of w-as made with

regard to matters of public interest. Held,

that the defendant might properly be inter-

rogated as to what were those matters of

public interest. Norton v. Hoare, 17 C.L.R.,

348. H.C., Barton, A.C.J., Isaacs and

Oavan Duffy, JJ. (1913).

Defamation — Libel — Newspaper — Dis-

covery and inspection—Name and address of

CoirespoHdent, materiality of—Evidence in

mitigation of damages—Correspondent a mem-
ber of the public—Oath of defendant, whether

conclusive-^Disclosure of name and address of

witness—Order XXXVL, r. 37—Order XXXI.]

—In an action for libel the words complained

of were contained in a letter published in the

defendants' newspaper sighed with an as-

sumed name. The defendants did not plead

the truth and gave notice that with a, view

to mitigation of damages they intended to

give evidence ' that the letter was written and

sent to the editor of the newspaper by a

member of the public and published in the

ordinary course of business as a communica-

tion from a member of the public. In his

affidavit, the managing clerk of the defend-

ants' solicitors stated that the letter was for-

warded to the editor by a, member of the

public and was published in the ordinary

course of business and that the writer was

a witness whom the defendants intended to

call at the hearing of the action. In their

afSdavit of documents the defendants claimed

to seal vip the name and address of the writer

upon the letter on the ground that the dis-

closure of the name and address was not

material to the issue raised in the action

and would not disclose anything tending to

support the plaintiff's case or to destroy or

impeach the defendants' case and that it

would prejudicially affect the defendants'

business as public journalists. Held, that

the plaintiff was entitled to inspection of the

name and address of the writer. Watt v.

David Syme & Co., (1914) V.L.R., 639; 36

A.L.T., 69; 20 A.L.R., 379. a' Beckett, J.

(d) Mitigation of Damages.

Defamation — Libel — Newspaper — Dis-

covery and inspection—Name and address of

correspondent—Evidence in mitigation of

damages—Correspondent a member of the

public—Oath of defendant, whether conclusive

—Disclosure of name and address of witness

—

Order XXXVI., r. 37—Order XXXI.]—-See

supra, (c) Interrogatories. Watt v. David

Syme & Co., (1914) V.L.R., 639 ; 36 A.L.T.,

69; 20A.L.R., 379.

Libel—Report of Parliamentary proceedings

—^Fair report—Fair comment, foundation for

—
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Words complained of an account of speech in

Senate—Speeches in House of Representatives

commenting on speech in Senate—Evidence

of, whether admissible—Mitigation of dam-

ages.!—-See supra, TI. Fair Comment ; Fair

Report. Givensv. David Syme dk Co., (1917)

V.L.R., 437; 39 A.L.T., 3!3 ; 23 A.L.R., 206.

DEFENCE ACT

Children 's Court—Jurisdiction—Defence

—

Offences by cadets under 17 years of age

—

Defence Act 1903-1912 (No. 30 of 1903—No.

5 of 1912), sees. 110, 135 (10)—Children's

Court Act 1906 (No. 2058), sees. 2, 4, 12, 13,

14—Acts Interpretation Act 1901 (No. 2 of

1901), sec. 26.1—By the Children s Court Act

1906 jurisdiction is given to Children's Courts

in respect of offences by children under the

age of 17 years. Held, that offences against

sec. 135 of the Defence Act 1903-1912,

committed by cadets over the age of 16 years

and under the age of 17 years, may be prose-

cuted in Children's Courts, notwithstanding

the provisions of sec. 13.5 (10) of the Defence

Act, The King v. Rennie ; Ex parte Knight,

17 C.L.R., 47 ; 19 A.L.R., 466. Isaacs,

Gavan Duffy and Powers, JJ. (1913).

Military discipline—Assault—Australian Im-

perial Force—Action by one member against

another—'Jurisdiction of civil Courts—County

Court—Defence Act 1903-1915, sec. 55—
Army Act (44 & 45 Vict. c. 58), sec. 170.]—In

an action for assault brought in the County

Court by one member of the Australian

Imperial Force against another the defendant

pleaded in defence that the acts done by him

were done while the said Force was on active

service in the execution of his duty under a

certain military order issued by a superior

officer duly authorized in that behalf, and

he contended that no civil court had jurisdic-

tion over the matter in dispute, and that, in

particular, by virtue of the Army Act (44 &
45 Vict. c. 58), sec. 170, and the Defence Act

1903-1915, sec. 55, the County Court had no

such jurisdiction. From the facts as found

by the jury it appeared that the defendant

could not have been acting in the execution

of the military order relied on by him or in

discharge of any military duty, but that his

acta were done purely for a purpose of his own.

Held, that the dispute was not outside the

jurisdiction of a civil Court, and thatinasmuch

as the defendant had not acted " in pursuance

or execution or intended execution " of the

Army Act the jurisdiction to entertain the

action was not limited to the Supreme Court

but extended to the County Court. Per

Hodges, J.^Semble : If the defendant had

been doing an act he was authorized by

military authority to do, then, although he

used unnecessary violence, or even maliciously

carried out an order, the matter would have

been one for the military tribunals only.

Lindsay v. Mafferzoni and Lovell, (1917)

V.L.R., 734; 39 A.L.T., 88; 23 A.L.R.,

380. F.C., Hodges, Hood and Cussen, J.

DEFAULT

See PRACTICE AND PLEADING.

DEFRAUD

See CONTRACT OR AGREEMENT;
FRAUD AND MISREPRESENTA-
TION; INSOLVENCY.

DELAY

Misrepresentation—Contracts to take shares

in provident society—Acquiescence—Delay in

bringing action-Provident Societies Act 1890

(No. 1131), sees. 7, 23, 25.]—See Conteact.
Civil Service Co-operative Society of Victona

Ltd. V. Blyth, 17 C.L.R., 601 ; (1914) V.L.R.,

305; 20 A.L.R., 161.

DELIVERY

See CONTRACT OR AGREEMENT.
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DENTIST

Dentist—Prohibition of use of words

—

" Dental company "—Combination with other

woids—Medical Act 1915 (No.. 2695), sec.

72.]

—

Held, by Griffith, C.J., Barton, Gavan

Duffy and Rich, JJ.-—The prohibition in sec.

72 of the Medical Act 1915 of the use of the

words " dental company " applies to the use

of those words, whether in inmiediate con-

junction or not, in such manner that the

word " dental " is used to qualify by way

of description the word " company " so ap

to indicate that the company is concerned in

the practice of dentistry on human beings, but

does not apply to the case where other words

are interposed which show that the word
" dental " is not so used. By Isaacs, J.—
When the words the use of which is prohibited

by the section are so combined with other

words that the essential meaning conveyed

by them when in immediate juxtaposition

is not changed, their use is imlawful. Joslce

V. Dental Cash Order Co. Pty. Ltd., 21 C.L.R,,

172 ; (1916) V.L.R., 171 ; 22 A.L.B., 47.

Dentist—^Prohibition of use of words

—

" Dental company "—" Dental Cash Order

Company "—Evidence—Meaning of words

added—Medical Act 1915 (No. 2695), sec. 72.]

—A company was convicted of exhibiting at

its registered office the words " dental

company " in combination with other words,

contrary to sec. 72 of the Medical Act 1915.

The words exhibited were " The Dental Cash

Order Company Pty. Ltd." which was the

name of the company. Held, by Isaacs,

Gavan Duffy and Rich, JJ. {Griffith, C.J.

and Barton, J., dissenting), that in the

absence of any evidence as to the meaning

of the expression " cash order," the company

was properly convicted. By Griffith, C.J.

and Barton, J.—The conviction was bad

because the Magistrate never applied his

mind to the real question for decision.

Joske V. Dental Cash Order Co. Pty. Ltd.,

21 C.L.R., 172; (1916) ,V.L.R., 171; 22

A.L.R., 47. H.C.

DEVISE

See WILL.

DIRECTOR

See COMPANY.

DISCOVERY

I. Ordkbs for Discovery ; Juris

DICTION ; Disobedience

II. Interrogatories

(a) Who May be Interrogated

(6) What Interrogatories are Ad-

missible

(c) Answers

III. Documents . .

(a) In Probate Matters . .

(b) When Production can be Re

DESERTION

See HUSBAND AND WIFE.

OOL.
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223

224

224

224
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I.,

—

Orders for Discovery ; Jurisdiction ;

Disobedience.

County Court Act 1915 (No. 2366), sec. 81—
Interrogatories— Jurisdiction— Delivery of

more than one set.]—A Judge of a County

Court has jurisdiction to give leave to a party

to deliver interrogatories for the examination

of the opposite party more thsm once. The

King v. Floyd ; Ex parte The Ridd Co.,

(1917) V.L.R., 414; 39 A.L.T., 26; 23

A.L.R., 242. Madden, C.J.

Order XLI., r. 5 (Rules of 1915)—Order

XXXI., r. 13 (a)—Order on summons for

directions — Discovery — Endorsement of

order — Disobedience — Attachment.]—

A

summons for directions was taken out by the

plaintiff and an order made thereon for {inter

alia) discovery. This order was duly served

on the defendants' solicitor, but no endorse-

ment was made upon it prior to service.

The defendants failed to observe this order.

Upon an application under Order XXXI.,

r. 13 (o). Held, that, as the proceedings were

in their nature for attachment, and not

merely for the remaking of an order already

made, the original order should have been
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endorsed with the warning in terms of Order

XLT., r. 5. Ginn v. Tilley, 39 A.L.T., 43.

Hood, J. (1917).

County Court — Interrogatories — Failure

to answer—Judgment in default—County

Court Rules 1891, r. 94.]—A Judge of the

County Court may, if he thinks fit, order

iudginent;to be entered against a defendant

for failure to comply with an order to answer

interrogatories. McMahon v. Freeman, 22

A.L.R. (C.N.), 1. Judge Moule (County

Coiu-t) (1916).

II.—;lNTEEEOCATOTiIES.

(a) Who May he Interrogated.

Order XXXI., rr. 1, 12 (Rules oJ 1906)—

Interrogatories—Opposite party—Other party

Interrogating a party who has not dehvered a

deJence.]^Unless exceptional circumstances

be shown, a co-defendant who has not

delivered a defence will not be ordered to.

answer the plaintiff's interrogatories. Codd

'v. Delap, (1906) W.N., 57, followed; Spokes

V. Grosvenor Hotel Co., (1897) 2 Q.B.D., 124,

distinguished. Fuller v. Wood, (1913) V.L.R.

92;' 34 A.L.T., 162; 19 A.L.R., 127.

Hodges, J.

(6) What Interrogatories are Admissible.

Libel—Matters oi public interest, inter-

rogatory as to—Admissibility.]—One of the

defeiices to an action for libel was that the

statement complained of was made with

regard to matters of pubUc interest. Held,

that the defendant might properly be inter-

rogated as to what were those matters of public

interest. Norton v. Hoare, 17 C.L.R., 348.'

H.C., Barton, A.C.J., Isaacs and Gavan^

Duffy, JJ. (1913).

Libel — Interrogatory — Question as to

intention of defendant to refpr to plaintiff

—

Admissibility—Malioe.l—In an action for

libel the plaintiff interrogated the defendant

as to whether the words of the alleged libel

Were intended by the defendant to refer or

apply to the plaintiff. Held, that the

interrogatory was admissible as it was

relevant to the question of express malice.

Norton v. Hoars, 17 C.L.R., 348. H.C.,

Barton, A.C.J., Isaacs and Oavan Duffy,

JJ. (1913).
'

Appeal — Interrogatories — Whether High

Court may pronounce on the admissibility of

interrogatories in the first instance.]—Under

an order made by the Supreme Court giving

leave to amend interrogatories, other inter-

rogatories were administered. Held, on

appeal from this order, that the High Court

could not pronounce upon the admissibility

of the amended interrogatories in the first

instance. Norton v. Hoare, 17 C.L.R., 348.

H.C., Barton, A.C.J., Isaacs and Gavan

Duffy, JJ. (1913).

(c) Answers.

Evidence Act 1915 (No. 2647), sec. 29—

Evidence—Privilege of witness—Answers tend-

ing to criminate—Interrogatories.]—Sec. 29

of the Evidente Art 1915 has no bearing

on the question whether or not a party may
refuse to answer an interrogatory on the

ground that his answer might teiid to crimin-

ate him. A party examined by interroga-

tories is not a witne.ss within the meaning of

sec, 29. Lamb v. Munster, 10 Q.B.D., 110,

followed; Smith v. Powell, 10 V.L.R. (L.),

79 ; 5 A.L.T., 194, considered. Hughes v.

Watson, (1917) V.L.R., 398; 39 A.L.T., 17;

23 A.L.R., 173. F.C., a' Beckett, Hood and

Cussen, JJ.

Interrogatories—Contents of written docu-

ment.]—The Suprene Court having refused

to order a party to answer an interrogatory

as to the contents of a written document in

regard to which it was not shown either that

the party had possession of it, or that the

party interrogating had not the means of

obtaining its production. Held, that leave

to appeal to the High Court should be refused.

Norton v. Hoare, 17 C.L.R., 348. H.C.,

Barton, A.C.J., Isaacs and Gavan Duffy,

JJ. (1913).

III.

—

Documents.

(a) In Probate Matters.

Rules of the Supreme Court 1907 (Probate)

r. 32—Discovery of documents by propounder

of will—Testamentary capacity.]—Where the

grant of probate of a will was opposed on

the ground of want of testamentary capacity

on the part of the testator owing to imbecility

commencing many years before andicontinu-
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ing until his- death, an order was made for

discovery by the, propounder of the will of

(a) all books, documents and letters signed by
or in the handwriting of the testator or

addressed to him ; (6) all reports or letters

written by any doctor or doctors to or con-

cerning the testator and as to the state of

his health ; and (c) all bank books, block

cheque books, books of account, letters,

documents and memoranda relating to

testator's banking account or accounts, or

to his monetary or other business transactions,

or showing accounts of moneys payable to or

by the testator, and the disposal of the

same, from the time at which the imbecility

of the testator was alleged to have commenced

until the date of his death, that were or had

been in the possession, power, custody or

control of the propounder, or were in the

possession, custody or control of the testator

at the time of his death relating to any matter

in dispute in the cause. In re Finn, (1916)

V.L.R., 165; 37 A.L.T., 168; 22 A.L.R.,

41. Hodges, J.

(h) When Production Can he Resisted ;

Order XXXI., rr. 12, 13a, 20—Discovery-
Production of documents—Relevancy and

materiality—^Injury and prejudice to defendant

—Trade Mark—^Infringement—Passing off

—

Admission by defendant of sale of goods with

similar marks.]—In an action to restrain the

sale of goods under an alleged infringement

of plaintiffs trade mark " Fox " and for

passing off such goods as of the plaintiff's

manufacture and claiming damages, or an

account of profits, where the defendant

admitted selling certain goods (not of plain-

tiff's manufacture) marked with the word

" Fox " and disclosed all entries in its books

relating to specific sales set out in plaintiff's

particulars, Held, that plaintiff was not

entitled before it had established its right to

relief, to discovery of the defendant's books

showing sales by the defendant of any other

goods in alleged infringement of such trade

mark, inasmuch as such discovery might be

injurious or prejudicial to defendant's busi-

ness and would not be of material service to

the plaintiff at the trial. Ca/rver v. Pinto

Leite, L.R., 7 Ch., 90, 97, applied. Fox
Brothers <fc. Co. Ltd. v. W. S. Cook d: Son

Ltd., (1914) V.L.R., 1; 35 A.L.T., 83; 19

A.L.R,, 532, a' Beckett, J.

Defamation — Libel — Newspaper — Dis-

covery and inspection—Name and address of

correspondent, materiality of—Evidence in

mitigation of damages—Correspondent a mem-
ber of the public—Oath of defendant, whether

conclusive—Disclosure of name and address

of witness—Order XXXVI., r. 37—Order
XXXI.]—In an action for libel the words

complained of were contained in a letter

published in the defendants' newspaper

signed with an assumed name. The defend-

ants did not plead the truth and gave notice

that with a view to mitigation of damages

they intended to give evidence that the letter

was written and sent to the editor of the

newspaper by a member of the public and

published in the ordinary course of business

as a communication from a member of the

public. In his affidavit the managing clerk

of the defendants' solicitors stated that the

letter was forwarded to the editor by a mem-
ber of the public and was published in the

ordinary course of business, and that the

writer was a witness whom the defendants

intended to call at the hearing of the action.

In their affidavit of documents the defendants

claimed to seal up the name and address of

the writer upon the letter on the ground that

the disclosure of the name and address was

not material to the issue raised in the action

and would not disclose anything tending to

support the plaintiff's case or to destroy or

impeach the defendants' case and that it

would prejudicially affect the defendants'

business as public journalists. Held, that

the plaintiff was entitled to inspection

of the name and address of the writer.

Walt V. Damd Syme dk Co., (1914) V.L.R.,

639; 36 A.L.T., 69; 20 A.L.R., 379.

a' Beckett, J.

Discovery of documents—Professional privi-

lege, nature of.]—Letters from a party to his

solicitor are not privileged unless written

expressly for submission to the solicitor, or

for procuring evidence for him, or for the

purposes of the action. Lion BolHng Mills

8
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Pty. Ltd. V. Noyes Brothers Pty. Ltd., (1915)

V.L.R., 383 ; 21 A.L.R., 362. Madden,

C.J.

Order XXXI., r. 19a (2) (Rules o£ 1906)—

Discovery—Privilege—Power o£ Judge to look

at documents.]—If » claim to privilege is

challenged the Judge in Chambers has power

under Order XXXI., r. 19a (2) to look at the

documents himself, to decide whether they

are or are not privileged. Lion Rolling Mills

Pty. Ltd. V. Noyes Brothers Pty. Ltd., (1915)

V.L.R., 383; 21 A.L.R., 362. Madden,

C.J.

Discovery—AJfidavit of documents—Privi-

lege—Identification of documents in respect

of virhich privilege is claimed.]—In an affidavit

of documents, the defendant objected to

produce certain letters, claiming that they

were covered by professional privilege. The

letters were described in the affidavit as :

—

" (a) File of correspondence marked ' A '

containing copies, letters, and cablegrams,

defendant to X). and M. ; (6) copies, letters

and cablegrams D. and M. to defendant."

On a summons by the plaintiff for a further

and better affidavit, Held, that the docu-

ments were not sufficiently described and that

further discovery should be made to the

extent that the documents should be identi-

fied by numbers. Miller v. Kennedy, 14

A.L.T., 37, followed. Lion Rolling Mills

Pty. Ltd. v. Noyes Brothers Pty. Ltd., (1915)

V.L.R., 383 ; 21 A.L.R., 362. Madden,

G.J.

DOMESTIC TRIBUNAL

Club—Rules by which person has agreed to

be bound—Powers of committee—Disquali-

fication in regard to horse-race—Stewards

acting without jurisdiction—Appeal to com-

mittee—Finality of decision—Estoppel.]—See

Club, cols. 60, 61, 62. Meyers v. Casey, 17

C.L.R., 90; (1914) V.L.R., 210; 19 A.L.R.,

537.

Industrial arbitration—Organization—Mem-

ber charged with misconduct—Right to be

heard—Audi alteram partem.]—See Con-

CILIATIOK AND ARBITRATION. Edgar I 'V.

Meade ; Walker v. Meade, 23 C.L.R., 29

;

23 A.L.R., 259.

DomciL

Prohibited immigrant—Domicil in Aus-

tralia — Evidence — Immigration Restriction

Act 1901-1910 (No. 17 of 1901—No. 10 of

1910), sees. 3, 7.]

—

See Immigration Restric-

tion Act. Ling Pack (otherwise Ah i^hing)

V. Gleeson, 15 C.L.R., 725.

Divorce— Jurisdiction— Domicil— Deser-

tion by wife while domiciled abroad—Subse-

quent acquisition by husband of Victorian

domicil—Desertion a ground for judicial

separation in country of desertion—Marriage

Act 1890 (No. 1166), S. 74.]—See Husband

AND Wife. Boyd v. Boyd, (1913) V.L.R.,

282 ; 35 A.L.T., 15 ; 19 A.L.R., 243.

Administration and Probate Act 1890 (No.

1060), sees. 40, 5S, 55, — Administration

—Domicil—Grant of administration in Tas-

mania to the Public Trustee—Sealing order in

Victoria—Curator of Intestate Estates.]—See

Executors and Administrators. In re

Williams, (1914) V.L.R., 417; 36 A.L.T., 27;

20 A.L.R., 277.

DUTIES ON THE ESTATES OF
DECEASED PERSONS

COL.

I. Property in Respect of which

Duty is Payable .

.

. . 228

II. Duty, Payment and Apportion-

ment of ; Rate of .

.

. . 233

III. Legal Proceedings . . . . 237

I.

—

Property in Respect of vi'hich Duty
IS PAY.4.BLE.

Estate duty—Power of taxation—Subject of

taxation—Estate of deceased person—^Inclu-

sion of gifts made before decease— Estate

Duty Assessment Act 1914 (No. 22 of 1914),

sec. 8—Estate Duty Act 1914 (No. 25 of
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1914), sec. 2—The Constitution (63 & 64

Vict. C. 12), sec. 55.]—The provision in sec.

8 (4) of the Estate Duty Assessment Act 1914

(Federal) that property which passed from

a deceased person by gift inter vivos or settle-

ment made after the commencement of the

Act and within one year before his decease

shall for the purposes of the Act be deemed

to be part of the estate of the deceased person,

is not invalid. Its incorporation in the

Estate Duty Act 1914, with which the former

Act is to be read as one, has not the effect

of rendering the latter Act an Act dealing

with more than one subject of taxation, nor

does it tax one person in respect of property

which belongs to another. Waterhouse v.

Deputy Federal Commissioner of Land Tax,

17 C.L.R', 665; 20 A.L.R., 155, dis-

tinguished. National Trustees, Executors

(Sec. Co. Ltd. V. Federal Commissioner of

Taxation, 22 C.L.R., 367 ; 22 A.L.B., 409.

H.C., Griffith, C.J., Barton, Isaacs, Oavan

Duffy and Rich, J -J. (1916).

Settlement—Duty—Trust to take effect

on death of settlor—" Property comprised in

such settlement "—Alteration of property

settled—Locality of property—Administration

and Prohate Act 1890 (No. 1060), sec. 112—

Administration and Probate Act 1903 (No.

1815), sees. 9, 15, Schedule 2.]—Sec. 112 of

the Administration and Probate Act 1890 as

amended by the Administration and Probate

Act 1903, provides that " Every settlement

of any property made on or after the 16th

day of December 1870 by any person con-

taining trusts or dispositions to take effect

after his death, shall upon the death of the

settlor be registered within the prescribed

time . . and no such trusts or dis-

positions shall be valid unless such settlement

be so registered. No settlement shall be

registered unless the trustees or some other

person interested under the settlement have

filed a statement setting forth the nature of

the property comprised in such settlement

and the value thereof . . . The trustees

of any settlement or some other person shall

before registration pay the duty mentioned

in Part II. of the Seventh Schedule to this

Act as re-enacted in the Second Schedule to

-the Administration and Probate Act 1903

. . . If any such settlement be not regis-

tered within the prescribed time .

the Master may assess in the prescribed

manner the duty payable under this Part of

this Act in respect of such settlement, and

if such duty be not paid within the prescribed

time . the Master or any person

interested may apply to the Court which may
order that a sui5ficient part of the property

be sold and the proceeds of such sale applied

in payment of the duty and of the order and

sale consequent thereon.'' The Second

Schedule to the Administration and Probate

Act 1903 states that " on all settlements of

property both real and personal " duty shall

be payable according to the " total value of

the property " at a rate per cent, which varies

with that total value. Held, that under

that section the duty is payable in respect of

such property as is comprised in the settle-

ment at the date of the settlor's death and

would have been liable to probate duty in

Victoria had it belonged to the settlor at

thait date. Commissioner of Taxes v. Currie,

21 C.L.R., 157; (1916) V.L.R., 139; 22

A.L.B., 50. H.C., Griffith, C.J., Barton,

Isaacs, Gavan Duffy and Sick, JJ.

Administration and probate—Statement for

duty—Conveyance, assignment, &c., pur-

porting to operate as an immediate gift inter

vivos—Voluntary settlement made within

twelve months of settlor's death—Limitations

of life estates to persons in being and limita-

tions over to persons not in being—Liability

to duty—Local situation of specialty and

simple contract debts—Administration and

Probate Act 1915 (No. 2611), sees. 118 (2),

143 (a), 147.]—On the 15th Ji.me, 1915,

J. S. H., by two voluntary indentures of

settlement, which were substantially identical

in terms, save in respect of the personality

of the beneficiaries, settled upon trustees,

who were the same in both settlements, and

the executors of the settlor's will, certain

bank shares and sums of money upon trust

to pay certain annuities out of the income

to arise therefrom, and subject thereto, upon

trust, as to income, to pay the same to or for

the benefit of certain persons then in existence

for life, and thereafter, as to corpus and' in-

come, upon trust for certain persons, who
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might or might not come into existence, with

gifts over. The bank shares were at all

material . times Victorian property, and the

sums of money were the balances of purchase

moneys and interest thereon owing at the

date of the indentures, imder certain agree-

ments for sale, entered into by the settlor

prior to that date, of certain lands of which

he was the owner in fee simple, the titles

whereto were under the Real Property Act

of New South Wales. Of these agreements

for sale all except one, that between the

settlor and J. R., who was a resident of New
South Wales, were in like form and executed

under seal by the individual purchasers,

who were at all times material resident in

New South Wales, and by the settlor, who

was resident in Victoria ; and these contracts

as executed, were kept in Victoria by the

settlor or his executors. It was provided

in these contracts that " all purchase money

and interest shall be paid in Melbourne free

of charge." As to the agreement for sale

between the settlor and J. R., it was a con-

tract not under seal, concluded between the

parties by letters written in New South Wales,

and afterwards slightly altered or varied

by letters between the parties, some written

in New South Wales and some in Victoria.

J. S. H. died on 11th June, 1916, i.e., within

twelve months of the execution of the settle-

ments. Held, per Barton and Rich, JJ.

( Gavan Duffy, J., dissenting), that both

settlements were within the provisions of

sec. 143 (a) of the Administration and Probate

Act 1915, and that all the property to which

they related, with the exception of the debt

of J. R. should be included in the statement

to be filed by the executors. Horsfall v.

Commissioner of Taxes, 24 ij.L.R., 422 ; (1918)

V:L.R., 242; 24 A.L.R., 101. H.C.

Probate duty—Gifts inter vivos—Gift by

husband to wife—House used as family home
—Purchase money provided by husband

—

Administration and Probate Act 1903 (No.

1815), sec. 11.]—A testator, who died in

1914, had, shortly after his marriage in 1901,

promised to give his wife a house. In 1911

she entered into a contract to buy a house

and land, the testator provided the purchase

money, the land was duly transferred to his

wife, and she was registered as . proprietor

in fee simple. The house was, from the time

of its purchase, occupied by the testator and

his wife during his lifetime as the family

home. He paid municipal rates and taxes

and the expenses of housekeeping. He alsc;

first consulting his wife, defrayed the cost of

repairs to the house. There was no agree-

ment of any sort qualifying these facts.

Held, that whether the gift was of the house

or of the purchase money, it did not fall

.within see. 11 (6) of the Administration and

Probate Act 1903, and therefore that neither
*

the house nor the money was chargeable with

duty as though part of the testator's estate.

Semble, by Griffith, C.-J.—The gift was of the

house. By Isaacs, J.—The gift was of the

money. Re Oibb; Union Trustee Co. v. Webb,

19 C.L.R., 669; (1915) V.L.R., 279; 21

A.L.R., 253. H.C, Griffith, C.J., Isaacs

and Rich, JJ.

Administration and Probate Act 1890 (No.

1060), sec. lis—Administration and Probate

Act 1903 (No. 1815), sec. 8—Settlement-
Trusts and dispositions virhich may take effect

upon the death of settlor—Registration

—

Duty.]—A settlement, containing trusts or

dispositions which might have taken effect

upon the death of the .settlor, but only on »

contingency, which at the death of the

settlor has not in fact happened and can

never happen, need not be registered, nor is it

assessable with duty under the provisions

of sec. 1 1 2 of the Administration and Probate

Act 1890 as amended by see. 8 of the Ad^
ministration and Probate Act 1903. In re

Dick's Settlement, (1914) V.L.R., 540; 36

A.L.T., 73 ; 20 A.L.R., 377. F.C., a' Beckett,

A.C.J., Hood and Hodges, JJ.

Administration and Probate Act 1890 (No.

1060), sec. 97—Statement for duty—Deduc-
tions—" Debts due "—Statute-barred debt.]

—A debt of the testator which, though barred

by the Statute of Limitations, is acknow-

ledged by the executor, is a " debt due by the

deceased " within the meaning of sec. 97
of the Administration and, Probate Act 1890,

and may be deducted for the purpose of

ascertaining the final balance for duty. /»
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re El/ord, (1914) V.L.R., 609 ; 36 A.L.T., 89 ;

20 A.L.R., 442. a' Beckett, J.

Administration and Probate Act 1915 (No.

2611), see. 147. Tenth Schedule, Part HI.—
Settlement—Widow and children beneficiaries

—Duty—HalJ-rates—" The total value of the

whole of the estate of the deceased in and out

of Victoria."]

—

See post, II. Campbell- w.

The King, (1916) V.L.R., 673; 38 A.L.T.,

99 ; 22 A.L.R., 428.

II.

—

Dttty, Payment and Apportionment

OP ; - Rate orl

Will—Construction—Gift of residue, what

is—^Probate duty, pecuniary legacies, debts,

&c.—Out of what funds payable—General

personal estate—Administration and Probate

Act 1907 (No. 2120), sec. 3.]—Testator com-

meueed his will with bequests of certain

specific legacies, then bequeathed some

pecuniary legacies, then gave a specific

legacy of a bank deposit of £10,300 to be

divided between four, then made a bequest

of all other moneys " belonging to me and

that may be standing to my credit on current

account in the said bank." Then followed

the words—" I devise all the real estate and

bequeath all the residue of the personal estate

to which I shall be entitled at the time of my
decease " unto two sons named, who were

his trustees and who, at the end of the will,

were appointed his executors, to be held by

them upon trusts which were declared in

favour of two sons, H. and G., as to specified

lands with plant and stock upon them. Cer-

tain obligations were cast upon-G. in favour

of other beneficiaries. Then followed the

words—" And as to the residue of my said

;real and personal estate upon trust after

payment of all. my, just debts, funeral and

testamentary expenses for my four children

in equal shares." In point of fact the prior

gifts disposed of all that the. testator had

.except certain personal estate of the value

of about £8, which was the only property

included in the . provision relating to "the

residue of my said real and personal estate."

The trust in favour of H. as to specified lands

with plant and stock thereon was subject to

the provision that he should .pay " so much

of the probate duty as may become payable

to the Government in respect of the property

devised and bequeathed to him." Held, that

that which was given by the testator as

" all the real estate and the residue of the

personal estate " was not the residue within

the meaning of the Administration and Pro-

bate Act 1907, sec. 3, but that which was given

as " the residue of my said real and personal

estate " was the residue to which the Act

referred. Held, accordingly, that the residue

being insufficient for the payment of probate

duty, such duty should be deducted from the

beneficiaries as provided by sec. 3 of the

Administration and Probate Act 1907,. and

Held, also, that the direction of the will as

to probate duty payable by H. did not impose

upon him any further obligation to pay

probate duty than was therein expressed,

although in the result the obligation might

be the same as the law wovild impose withoUt

the direction. Held, further, that the debts,

funeral and testamentary expenses and thfe

pecuniary legacies were payable out of the

general personal estate, that isj having regard

to the facts, the live stock and other chattels

included in the gift to the trustees. Patter-

son V. Patterson, (1913) V.L.R., 248; 35

A.L.T., 6 ; 19 A.L.R., 220. a' Beckett, J.

Will — Construction — Residue, whether

general or of a particular fund—Specific legacy

—Debts, funeral and testamentary expenses

and probate duty, payment of—Administration

and Probate Act 1907 (No. 2120); sec. 3.]—

By her will testatrix bequeathed certain

specified personal property to W., and her
^

shares in the National Bank of Australasia

and in the Geelong Gas Company to her

trustees upon trust to sell and convert into

money and to pay and distribute thfe money

arising therefrom as hereafter referred to,

that is to say—(Then followed a list of the

amounts to be paid to named beneficiaries)

—

She then further directed the trustees to

divide the residue amongst certain named

nephews and nieces. Held, that the residue

directed to be divided amongst the nephews

and nieces was not the general residue, but

the residue of the fund created by the sale

of the shares. Held, -also, that the gift of the

shares to the trustees was a specific bequest.
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and that debts, funeral and testamentary

expenses should be borne rateably by the

bequest to W. and the bequest to the trustees.

Held, also, that the portion of the debts,

funeral and testamentary expenses to be

borne by the bequest to the trustees, and also

the probate duty payable in respect thereof,

should be deducted from the fund arising

from the sale of the shares, that the amounts

payable to the named beneficiaries should be

paid out of such fiind in full, and that the

balance then remaining was the residue

available for division among the nephews and

nieces. Murphy v. Ainslie, (1905) V.L.R.,

350; 26 A.L.T., 202; 11 A.L.R., 163,

applied. In re Moriarty, (1913) V.L.R.,

417: 35 A.L.T., 175; 19 A.L.R., 448.

a' Beckett, J.

Tenant for life and remaindeiman—Federal

estate duty—Apportionment and mode of

payment—Estate Duty Assessment Act 1914

(No. 33 of 1914), sec. 35.]—Where property

was given by will to tenants for life with

remainders over. Held, that the duty

payable under the Estate Duty Assessment

Act 1914 should be apportioned between the

tenants for life and the remaindermen

according to the value of their respective

interests, the share of the tenants for life

being deducted from income due to them

and that of the remaindermen being paid out

of corpus. Re Kerrigan ; National Trus-

tees, Executors <i)c. Go. v. Kerrigan, (1916)

V.L.R., 516 ; 38 A.L.T., 62 ; 22 A.L.R., 316.

Cussen, J.

Duty—Estate duty—Administration—Ap-

portionment between beneficiaries—Tenant

for life and remainderman—Annuitants

—

Estate Duty Assessment Act 1914 (No. 33 of

1914), sees. 8, 35.]—Sec. 35 of the Estate

Duty Assessment Act 1914 (Federal) provides

that the duty is to be apportioned " among

all the beneficiaries in proportion to the

value of their interests." Held, that in the

case of an annuity charged upon residue such

apportionment would be properly made by

deducting the duty from the corpus of the

sum required to provide the annuity ; and

in the case of successive gifts to life tenant

and remainderman, and in the case of a con-

tingent gift to infants with a gift over, the

apportionment would be properly made by

deducting the duty from the corpus. Lilly
.

V. West Australian Sc. Trustees Co., 13

C.L.R., 416; 18 A.KR., 135, apphed ; Re

Kerrigan ; National Trustees Co. v. Kerri-

gan, (1916) V.L.R., 516; 38 A.L.T., 62;

22 A.L.R., 316, not followed as to apportion-

ment of duty. Be Davidson ; Perpetual

Executors <Ssc. Association of Australia Ltd.

V. Davidson, (1917) V.L.R., 748; 39 A.L.T.,

140 : 23 A.L.R., 415. Cussen, J.

Duty—Estate duty—Administration—Ap-

portionment among beneficiaries—Tenant for

life and remainderman—Reduced rate of

interest in case of widow and children—Widow

and children not solely entitled—Application

of reduced rate—Estate Duty Assessment Act

1914 (No. 33 of 1914), sees. 8, 35.]—Sec. 8 (6)

of the Estate Duty Assessment Act 1914

provides that duty shall be assessed at a

reduced rate in the case of gifts to the widow,

children, or grandchildren of the deceased.

Held, that the reduction #is applicable in

the case of successive interests in property

where some of the beneficiaries belong to the

privileged class, and some do not. In that

case, any deduction of duty from corpus

which ultimately proves to have unduly

burdened the beneficiary belonging to the

privileged class must be adjusted before final

distribution, the- administrator making such

proper provision for this as is possible without

necessarily imposing actual mortgages or

charges. Re Davidson ; Perpetual Executors

dhc. Association oj Australia Ltd. v. Davidson,

(1917) V.L.R., 748; 39 A.L.T., 140; 23

A.L.R., 415. Cussen, J.

Administration and Probate Act 191S (No.

3611), sec. 147, Tenth Schedule, Part in.—
Settlement—Widow and children beneficiaries

—Duty—Half-rates—" The total value of

the whole of the estate of the deceased in and

out of Victoria,"]—The Tenth Schedule,

Part III. of the Adm,inistration and Probate

Act 1915 (No. 2611), provides:—" Provided

that where the person taking is the child or

the widow of the settlor the duty shall be

charged at one-half the foregoing rates if the

total value of the whole of the estate of the
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deceased in and out of Victoria is under

£2,000." Held, that, where a person who had
duriiig his life made a settlement to trustees

in trijst for himself for life and after his death

to his children of property exceeding £10,000

in value died leaving a will disposing of pro-

perty the total value of the whole of which in

and put of Victoria was under £2,000, in esti-

mating " the total value of the whole of the

estate of the deceased in and out of Victoria,"

within the meaning of the said Schedule,

regard must be had to the property disposed

of by .the will only and that the amount of

the property included in the settlement

should not be taken into account. And con-

sequently duty was payable at half rates in

terms of the proviso. Campbell v. The King,

(1916) V.L.R., 673; 38 A.L.T., 99; 22

A.L.R., 428. F.C., a' Beckett and Hodges, JJ.

(Hood, J., dissenting).

III.

—

Lbgal Proceedings.

Administiation and Probate Act 1915 (No.

2611), sec. 124—Duties on deceased persons'

estates—Statement of case for opinion of

Conrt—Duty of Commissioner of Taxes

—

" May."]—In sec. 124 of the Administration

and Probate Act 1915 the word "may" is

used, not in a permissive, but in a mandatory

sense, and the Commissioner of Taxes, when

requested to do so in a proper case, is bound

to state a case for the opinion of the Court.

The King v. Commissioner of Taxes : Ex

parte Philip, (1917) V.L.R., 526 ; 39 A.L.T.,

52 ; 23 A.L.R., 285. Hodges, J.

EASEMENTS

Land— Acquisition by Commonwealth

—

Easement—Right to light and air in respect

of future buildings—Registration—Lands Ac-

quisition Act 1906 (No. 13 of 1906), sees. 5,

20—Transfer of Land Act 1915 (No. 2740),

sees: 68, 73.]—Pursuant to the Lands

Acquintion Act 1906 (No. 13 of 1906), the

Commonwealth acquired a block of land,

together with full and free right to the un-

interrupted access and enjoyment of light

arid air to the doors and windows of the

bui^ing or buildings erected or to be erected

on the block of land first mentioned over a

strip of land adjoining it. Held, by Oriffilhi

C.J., Gavan Duffy and Rich, JJ., that the

right over the adjoining strip of land so

acquired was an easement at common law,

and as such might, under sees. 68 and 73 of

the Transfer of Land Act 1915, properly be

specified upon the certificates of the dominant

and servient tenements ; and therefore that

the Registrar of Titles was bound under sec.

20 of the Lands Acquisition Act 1906 (No.

13 of 1906) to set out on the certificate of

title of the block of land acquired the right

to light and air acquired by the Common^

wealth over the adjoining strip of land.

Per Griffith, C.J.—Even if the right to light

and air acquired by the Commonwealth was

not an easement at common law, the Regis-

trar of Titles, being bound under sec. 20

of the Lands Acquisition Act 1906 (No. 13 of

1906), to register the notice of acquisition

and give effect to it as if it were a transfer,

was boimd to set out the right acquired

upon the certificates of title. The Common-

wealth v. Registrar of Titles, 24 C.L.R., 348

;

(1918) V.L.R., 228; 24 A.L.R., 106. H.C.

(1918).

Melbourne Building Act 1849 (13 Vict. No.

39), sees. 3, 4, 32—Openings in external wall-

Rights of adjoining owner—Determination of

—Easement—Access of air—Acquisition of by

owner of wall.]—Sec. 32 of the Act 13 Vict.

No. 39 applies equally to the ease where the

builder constructs the openings in erecting

the wall as to the case where he makes the

openings in a wall already built, and the

rights of an adjoining owner under this

section being merely personal may be

excluded by the acquisition by user of an

easement of access of air over the land of the

adjoining owner to such openings. Tuckett

V. Brice, (1917) V.L.R., 36 ; 38 A.L.T., 194 ;

23 A.LiR., 85. Madden, C.J. (1916).

Easement, creation of—Fiction of lost

modern grant—Whether applicable where land

vested in trustee—Breach of trust.]—

A

trustee clothed with the full legal estatfe

in fee simple of land is not legally incapable

of granting an easement over such land

merely because by so doing he would be
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guilty of a breach of trust for which he might

be held personally responsible in a Court of

Equity. Therefore in such a case a claim

to an easement based on twenty years user

and the fiction of a lost modern grant cannot

be impugned for want of capacity in the

trustee to make the grant. Thwaites v.

Brake, 21 V.L.R., 192; 17 A.L.T., 1, dis-

tinguished. Twkett V. Brice, (1917) V.L.R.,

36 ; 38 A.lf.T., 194 ; 23 A.L.R., 85. Mad-

den, C.J. (1916).

Transfer—Square link oJ land—Easement

o£ way appurtenant—Beneficial user in con-

nection with dominant tenement—Registra-

bility of easement—Abandonment—Transfer

of Land Act 1915 (No. 2740), sec. 4.]—The

Registrar of Titles refused to register a

transfer of one square link of land together

with an easement of way over certain land

adjoining it, on the ground that there could

not be any beneficial enjoyment of the ease-

ment in respect of a dominant tenement of so

small an area, and further on the ground that

the Tramsfer of Land Act made no provision

for the registration of an easement in gross.

On an application for a mandamus. Held,

that an easement of way might legally exist

and be beneficially enjoyed in connection

with a dominant tenernent of one square

link, and that the existence of an indirect

motive for the creation of the easement, so

long as the motive was not illegal, was no

ground for objection, and that, inasmuch as

the right might exist, the Registrar was bound

to give effect to it, thereby giving the owner

conclusive evidence of such right. Held,

also, that the transfer of the sqviare link

by the owner of the original dominant tene-

ment was not an alteration of that tenement

showing an intention to abandon the ease-

ment. The King v. Registrar of Titles

;

Ex parte Waddington, (1917) V.L.R., 603 ;

39 A.L.T., 80; 23 A.L.R., 315. Hood, J.

Mortgagor and mortgagee—Power of sale

—

Sale of easement apart from land to which it

is appurtenant—Transfer of Land Act 1915

(No. 2740), sees. 4, 148.]—Sec. 148 of the

Transfer of Land Act 1915 read with sec.

4 does not authorize a sale of an easement

appurtenant to mortgaged land, in gross.

without a sale of the land which is. the

dominant tenement to which that easement

is appurtenant. Tuckett v. Brice, ;^1917)

V.L.R., 36 ; 38 A.L.T., 194 ; 23 A.L.R., 85.

Madden, C.J. (1916).

Mortgagee in possession—Title by adverse

possession—Mortgagor continuing on register

as proprietor—Release of easement—Subse-

quent sale to purchaser with notice of release

—

Clean certificate of title to purchaser

—

Whether purchaser bound by release—Real

Property Act 1915 (No. 2719). sec. 43—

Transfer of Land Act 1904 (No. 1931), sec.

10—Transfer of Land Act 1915 (No. 2740),

sees. 87 et seq.]—The mortgagee in possession

of land, under the Transfer of Land Act,

having buildings in favour of which an ease-

ment of access of air had been gained over

land of an adjoining owner covenanted " as

mortgagee in possession " with the adjoining

owner and with one of two trustees of a

creditor's deed, of assignment by the mprt-

gagor to release the easement for value, and

the adjoining owner covenanted to grant to

the mortgagee and the trustee a licence for

the access of air, terminable by notice. The

deed was expressed to bind all persons

deriving title under the adjoining owner,

the mortgagee, or the trustee. A caveat

was lodged by the adjoining owner. The

mortgagee in fact at the time of the deed

had been in adverse possession of the domi-

nant tenement for more than 15 years. The

mortgagor still appeared on the register

as registered proprietor of the dominant

tenement, though he had died long before

and his will had been proved. The easement

had been acquired before the expiration of

the 16 years. After the date of the deed

the mortgagee transferred to a purchaser

the estate and interest of the mortgagor in

the land and the purchaser obtained a cer-

tifioate of title to the dominant tenement

free from encumbrances. Held.{\) that th?

mortgagee as such, having in effect the legal

estate in the dominant tenement, could

validly release the easement, subject to any

liability for breach of duty, and (2) that the

title of the registered mortgagor became

e.Ktinguished by virtue of sec. 43 of ;the

Real Property Act 1915, without a vesting
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order under sec. 10 of the Act No. 1931 (sec.

87 et «ej. of the Transfer of Land Act 1915,

and that the mortgagee, as being in fact the

•owner in fee, could release the easement, and

that the purchaser took the land subject to

-that release. Smith v. Colboiirne, (1914) 2

Ch., 533, referred to. T^lckett v. Brice,

<1917) V.L.R., 36; 38 A.L.T., 194; 23

A.L.R., 85. Madden, C.J. (1916).

Easement — Practice — Pleading — Lost

modern grant.]—AMiere a party claims an

easement based upon a lost modern grant it is

not necessary that he should plead it in so

many words ; it is sufficient if he avers with

particularity the facts from which such a

grant should be inferred. Delohery v. Per-

manent Trustee Co. of New South Wales, 1

C.L.R., 283 ; 10 A.L.R. (C.N.), 37, discussed.

Tuchett V. Brice, (1917) V.L.R., 36; 38

A.L.T., 194 ; 23 A.L.R., 85. Madden, G.J.

<1916).

Vendor and purchaser—Easement^—y^ater

channels—Waiver—Notice—Mistake or error

of description—Transfer of Land Act 1890

<iro. 1149), Twenty-Fifth Schedule, Table A.]

—iSee Contract or Agreement, cols. 119,

120. Tn re Cronh and Slattery's Contract,

0915) V.L.R., 272; 36 A.L.T., 186; 21

A.L.R., 251.

EDUCATION

Education Act 1915 (No. 2644), sees. 25, 30

—^Failure to cause a child to attend a State

School—Reasonable excuse—Efforts of father

irustrated by mother—^Illegitimate child

—

Liability of father.]—A husband and his wife

lived with their child, who was born before

their marriage, in a house of Which the hus-

band was the tenant. The husband tried

to cause the child to attend a State School,

but his wife prevented him from doing so,

and it would have been impossible for him

to have got the child to school without using

physical violence towards his wife. In

proceedings against the husband for failing

to cause the child to attend » State School,

Meld, that there was a reasonable excuse for

the child's non-attendance within the mean^

ing of sec. 25 of the Education Act 1915.

Webster v. Luchinger, (1917) V.L.R., 254 ;

38 A.L.T., 189 ; 23 A.L.R., 115. Hodges, J.

EJECTMENT

Landlord and tenant—Covenant—^Perform-

ance impossible by law—Factories and Shops

Act 1905 (No. 1975), sees. 11, 12, 14, 151, 154.]

See Landlord and Tenant. Gerraty v.

McGavin, 18 C.L.R., 152; (1914) V.L.R.,

283 ; 20 A.L.R., 182.

Conveyancing Act 1904 (No. 1953), sec. 15

—Condition of re-entry—Severance of rever-

sionary interest—Apportionment of condition

—Lease created before Conveyancing Act

came into operation—Severance after that

date.]—"See Landlord and Tenant. Ger-

raty v. McGavin, 18 C.L.R., 152; (1914)

V.L.R., 283 ; 20 A.L.R., 182.

Conveyancing Act 1904 (No. 1953), sees.

15, 24—Landlord and tenant—Condition of

re-entry—Severance of reversionary estate

—

Apportionment of condition—Option of re-

newal—Exercise of option after coming into

operation of Conveyancing Act 1904—Land

under Transfer of Land Act 1890—Lease not

registered.]

—

See Landlord and Tenant.

Gerraty v. McGavin, 18 C.L.R., 152; (1914)

V.L.R., 283 ; 20 A.L.R., 182.

Landlord and tenant—Forfeiture, relief

against—Notice to remedy breach of covenant,

sufficiency of—Conveyancing Act 1904 (No.

1953), see. 19.]—iSee Landlord and Tenant.

Gerraty'v. McGavin, 18 C.L.R., 152; (1914)

V.L.R., 283 ; 20 A.L.R., 182.

Limitations, Statutes of—Adverse possession

—Land in possession of equitable . owner

—

Bight of legal owner to recover land—Real

Property Act 1890 (No. 1136), sees. 18, 23.]—

See Limitations, Statutes or. Murdoch

V. Begistrar of Titles, (1913) V.L.R., 75 ; 34

A.L.T., 156; 19 A.L.R., 66.

Landlord and tenant—Occupation of land in

consideration of payment of rates—Tenancy,

nature of-^Notice determining tenancy-

Real Property Act 1915 (No. 2719), sees. 18,
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23, . 43.]—See Landlord and Tenant.

Larlgmore v. Vines, (1917) V.L.R., 595

;

39 A.L.T., 62 : 23 A.L.R., 295.

Landlord and Tenant Act 1890 (No. 1108),

sees. 89, 92—" Person "—" Agent "—Re-

covery oJ possession—Summary proceedings

before Justices—Notice to quit and notice oJ

intention to proceed to recover possession

—

Notices signed and given in the firm name by

a firm as agents—Sufficiency of proceedings

in the firm name.]—See Landlord and

Tknant. W. H. Tuckett <fc Sons v. Ransom,

(1914) V.L.R., 8; 35 A.L.T., 93 ; 19 A.L.R.,

588.

Order m., r. 6—Order XIV., r. 1—Special

indorsement— Mortgagor and mortgagee

—

La4d under Transfer of Land Act—Recovery

of possession.]—See Practice and Pleading.

Equity Trustees, Executors and Agency Co.

Ltd. V. Lee, (1914) V.L.R., 57; 35 A.L.T.,

98: 19 A.L.R., 591.

ELECTIONS

Church of England Constitution Act 1854

(18 Vict. No. 45), sees. 1, 7, 8, 9, 10, 11, 12,

13, 14—Constitution of Church Synod—Power

of amendment—Election of lay members

—

Qualifications of electors — Whether Synod

may alter—Women—Whether they may be

given the right to vote—" Laity "—" Lay-

men."—See Church op England. Attorney

-

General v. Clarice, (1914) V.L.R., 71 ; 35

A.L.T., 109 ; 20 A.L.R., 19.

Local Government Act 1903 (No. 1893),

sees. 117, 121, 126, 150—Council—Extra-
ordinary vacancy^-Duty of returning officer.]

—See Local Government. Dunstan v.

Neems, (1914) V.L.R., 364; 36 A.L.T., 10;

20 A.L.R., 219.

Local Government Act 1903 (No. 1893),

sees. 150, 694, 695, 696, 718, 720, 721—
Offence by municipal returning officer

—

Wilful omission to set matters in train for

holding election—^Information, who may lay

—Ratepayer, whether he may institute pro-

ceedings.]—See Local Government. Dun-

stan V. Neims, (1914) V.L.R., 364; 36

A.L.T., 10; 20 A.L.R., 219.

ELECTRICITY

Practice — County Court — New trial —
misdirection—Amendment of particulars of

demand— Action for negligence— Injury

caused by escape of electricity—Liability-

Statutory authority—Defective appliance

—

—Tramways Act 1890 (No. 1148),^ sec. 3 ;

Schedule 2, regs. 4, 21.]—A coznpany under

statutorj' authority constructed an electric

tramway along a highway and ran trains

thereon, the wires carrying the electric cur-

rent being supported by posts in the highway.

Other wires, which were not fully insulated^

ran down the posts. The plaintiff brought

an action in a County Court against the

company to recover damages for physical

injuries sustained by her through contact with

an uninsulated live wire of the company,

which injuries were alleged in the plaintiff's

particulars of demand to have arisen from

the negligence of the company in various

respects, substantially consisting of the

ineffective insulation of the wire. The-

defences taken were u denial of negligence

and contributory negligence. After the-

County Court Judge had directed the jury,,

he was asked by counsel for the plaintiff to-

give a further direction that if the jury were-

of opinion that the injuries were caused by

an escape of electricity they should find a

verdict for the plaintiff apart from negligence.-

The Judge refused to give such a direction,

and, a verdict having been given for the-

company on the question of their negUgenee,.

he subsequently dismissed a motion by the-

plaintiff for a new trial on the ground of

misdirection, but at the same time gave the

plaintiff leave to amend the plaint, by

adding a claim based on the company having

wrongly allowed the escape of electric current

from the wire. Held, by Oriffith, C.J.\,

Barton and Isaacs, JJ. (Gavan Duffy and

Rich, JJ., dissenting), that the point that

company were liable without negligence was

open upon the plaint as it originally stood,

and that the company were liable unless the-

escape of the electric current by which the-

injuries were caused to the plaintiff was the-

necessary consequence of the exercise by

the company of their statutory powers, and
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that, therefore, a new trial should have been

granted. Fullarton v. North Melbourne

Electric Tramway <fcc. Co. Ltd., 21 C.L.R.,

181 ; (1916) V.L.R., 231 ; 22 A.L.R., 93.

H.C.

EMBEZZLEMENT

See CRIMINAL LAW.

EMPLOYER AND EMPLOYEE
COL.

I. Rights and Liabilities of Em-

ployer AND Employee .

.

. . 246

(a) CONTRACT OF EMPLOYMENT 246

(6) INJURIES TO EMPLOYEE IN

COURSE OP EMPLOYMENT . . 247

(c) PREFERENTIAL CLAIMS FOR

WAGES . . . . . . 249

(d) TERMINATION OF EMPLOY-

MENT ; NOTICE ; WRONGFUL

DISMISSAL . . . . . . 249

(e) UNDER COMMONWEALTH CON-

CILIATION AND AP.BITRATION

ACT 250

(1) The Court of Conciliation

and Arbitration . . . . 250

(a) Jurisdiction . . . . 250

(6) Practice 251

(2) Organizations ; Rules ; Rights

and Duties of Members . . 252

(3) Awards ; Industrial Agree-

ments . . .

.

. . . . 253

(/) UNDER FACTORIES AND SHOPS

ACTS .

.

.

. .

• . 254

(1) Factory, what is . . . . 254

(2) Weekly Half- Holiday . . 254

(3) Dangerous Machinery . . 255

(4) Inspection of Factories . . 255

(5) Special Boards and Court of

Industrial Appeals . . 255

(a) Matters to be Considered in

Making Determinations . , 255

(6) Court of Industrial Appeals 256

(c) Scope of Operation of Deter-

minations ; Offences . . 257

COL,

(g) UNDER workers' COMPENSATION

ACT ... 258

II. Rights and Liabilities of Em-

ployer AND Third Party . . 260

(a) NEGLIGENCE OF EMPLOYEE . . 260

(6) CRIMINAL LIABILITY OF EM-

PLOYER

See also, Public Service.

261

I.

—

Rights and Liabilities of Employer

AND Employee.

(a) contract foe employment.

Contract — Construction — Contract for

services.]—An oral agreement was entered

into between the plaintiff, who was an

engineer, and the defendants, who were

manufacturers of agricultural implements,

that in consideration of the plaintiff continu-

ing in the employment of the defendants and

endeaviouring to improve a certain patented

vertical chaff and root cutter the defendants

would give the plaintiff 10 per cent, of the

profits to be obtained from that implement

and any improvements thereof. Subse-

quently a, written agreement was entered

into between the same parties by which the

defendants agreed that the plaintiff " for

special services rendered in perfecting and

successfully demonstrating our patent vertical

chaff and root cutter, and any other machin-

ery shall be entitled to receive 10 per cent,

of our profits from manufacture '

' The

plaintiff " to remain in our employ for five

years at £5 a, week and the term to be ex-

tended if still in business for another five

years. This agreement stands good on the

same terms if taken to New Zealand. If

the patent rights are sold to any firm,

capitalist or capitalists, or formed into »

company or the like" the plaintiff "to

receive 10 per cent, of the sale." Held, upon

the evidence ( 1 ) that the oral contract related

only to the manufacture and sale in the

Commonwealth of the vertical chaff and root

cutter and any improvements thereof ; (2)

that the written contract was a single contract

—and not two separate and independent

contracts, one being a contract for the

services of the plaintiff for five years renew-
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able for a further five years, and the other a

contract that the plaintiff should be paid 10

per cent, of the profits of manufacture during

that term and 10 per cent, of the proceeds

of the patent rights if they were disposed

of; (3) that the words "our profits from

manufacture ' in the written contract related

only to the business of manufacture and sale

by the defendants in the Commonwealth

and New Zealand of the vertical chaff and

root cutter or any improvements thereof and

other machinery and (by Griffith, C.J., and

Barton and Oavan Duffy, JJ., Isaacs, J.,

dissenting), the profits derived from such

manufacture and sale during the plaintiff's

continuance in the service of the defendants ;

(4) (by Griffith, C.J., Barton and Gavan

Duffy, JJ., Isaacs, J., dissenting), that the

patent rights referred to in the written

agreement were patent rights within the

Commonwealth and New Zealand only, and

that the sale of such rights therein referred to

meant a sale made during the plaintiff's

continuance in the service of the defendants.

Marks Bros. v. Parle, 18 C.L.R., 1 ; 20

A.L.R., 317. H.C. (1914).

Rules of the Council of Legal Education

foi the Admission of Barristeis and Solicitors,

1st May, 1913, r. 2, Schedule " H."—Rules,

&c., 16th February, 1905, r. 6 (1)—Clerk of

full age

—

Covenant of indemnity, whether

necessary.]—A., a person of full age, executed

articles of clerkship which were in the form

or to the effect of Schedule " H " to the Rules

of the Council of Legal Education for the

Admission of Barristers and Solicitors, with

the omission of any covenant of indemnity.

The Board of Examiners refused to grant him
a certificate, on the ground that the articles

should have contained such a covenant.

Held, on appeal to the Judges, that the

covenant was unnecessary. Re Reynolds,

37 A.L.T., 17. Madden, C.J., a" Beckett and

HooU, JJ. (1915).

(6) INJURIES TO EMPLOYEE IN COURSE OF

EMPLOYMENT.

iSee also post, (g) under workers' compen-

sation ACT.

Employer and employee—Common law duty

of employer—Maintenance of proper plant

—

Appointment of proper supervisor—Common
employment.]—A., in the course of his

employment with an Electric Supply Com-

pany, was injured by the fall of an electrib-

light pole, owing to destruction by white

ants at the base. In an action by A. against

the company in which damages for negligence

were claimed, evidence was given that the

pole was sound when it was erected thirteen

years before, that ordinarily such poles lasted

thirty years, that a few days before the

accident it had been tested to ascertain if it

was safe for working upon, and that the

defect could have been discovered by the

exercise of reasonable care. Held, by Mad-

den, G.J., and Cuseen, J., that the pole was

part of the plant, and that A. was entitled

to recover damages at common law. By
Hood, J.—That a competent person having

been appointed as supervisor of the plant,

the injury was due to that person's negligence

while a fellow employee of A. , and that there

was therefore no liability at common law.

Ogden v. Melbourne Electric Supply Co. Ltd.,

(1918) V.L.R., 77; 39 A.L.T., 111; 23

A.L.R., 445. F.C. [Affirmed by the High

Court on a different ground, 24 C.L.R., 303.]

Employer and employee—Common law

obligation of employer—Provision and main-

tenance of plant—Appointment of competent

supervisor, effect of—Common employment.]

—At common law an employer's duty

towards his employee is not only to provide

a safe and proper plant, but also to see that

the plant is maintained in a safe and proper

condition, and that duty is not discharged

merely by the appointment of a competent

person to supervise the plant. Ogden v.

Melbourne Electric Supply Co. Ltd., (1918)

V.L.R., 77; 39 A.L.T., 111; 23 A.L.R.,

445. E.G., Madden, C.J., and Cussen, J.

(Hood, J., dissenting). [Affirmed by the

High Court on a different ground, 24 C.L.R.,

303.]

Employer and employee—Negligence—Con-
trol of employee—Ship—Charter party-
Construction of—Liability of shipowner.]—
The defendant company was the owner of the

ship " Tyrian," of which T. was the second

officer, appointed and paid by the defendant.
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By an oral agreement, which incorporated

the terms of the common form of charter

party, the ship was chartered to another
company. While the ship was being loaded

at the wharf (under the direction of T.), the

plaintiff was injiured and sought to recover

damages, alleging that the accident was
caused by the negligent directions given by
T. Held, upon these facts and on the true

construction of the terms of the charter

party, that at the time of the accident, and
in relation thereto, T. was the servant of

the defendant company. Oswald v. Aus-

trUian Steamships Ltd., (1914) V.L.R., 329;

35 A.L.T., 178; 20 A.L.R., 188. F.C.,

a' Beckett, Hood and Citssen, JJ.

(c) PBEFERENTIAL CLAIMS FOR WAGES.

Company—Winding up—" Clerk or ser-

vant ' '—Salary—^Preferential claim— Com-
panies Act 1910 (No. 2293), sec. 208.]—The
secretary of a company, who does all the

secretarial work, and is also the managing

director of the company, is a clerk or servant

within the meaning of sec. 208 of the Com-

panies Act 1910, and on a winding-up has a

preferential claim for his salary as secretary

to. the amoimt limited by the section. lie

Standard Rubber and Leatherboard Co. Pty.

Ltd., (1913) V.L.R., 236; 34 A.L.T., 210.

Cussen, J,

Insolvency—Preferential claims—Wages

—

Deed of assignment—Insolvency Act 1890

(No. 1102), sec. 83—Insolvency Act 1897

(No. 1513), sec. 117—Insolvency Act 1903

(No. 1836), sec. 19.]—After payment of rent

due the trustee in insolvency should pay

wages owing prior to an assignment in priority

to the claims of general creditors. Re Levy,

36 A.L.T. (Supplement), 2 ; 20 A.L.R.

(C.N.), 13. Judge Moule (1913).

(d) TERMINATION OF EMPLOYMENT ; NOTICE
;

WRONGFUL DISMISSAL.

Employer and employee—Weekly engage-

ment—Termination of by employer—Week's

notice, sufficiency of—When to be given.]

—

In the case of a weekly engagement, a week's

notice from the date of dismissal is sufficient.

An employer may give such notice at any

time, and is not required to wait till the end
of any one week to do so. Edwards v.

Dowsett, 20 A.L.R. (C.N.), 17. Judge Wasley
(County Court) (1914).

Melbourne Harbour Trust—Officer—Dis-

missal of, in exercise of Commissioners'

pleasure—Complaint of dismissal without

just cause—Whether Commissioners bound
to hold inquiry—Melbourne Harbour Trust

Act 1890 (No. 1119), sec. 32.]—See Mel-
bourne Harbour Trust. In re Melbourne
Harbour Trust Act 1890 ; Ex parte Dede-
kind, (1913) V.L.R., 2.58; 34 A.L.T., 196;
19 A.L.R., 217.

(e) UNDER COMMONWEALTH CONCILIATION AND
ARBITRATION ACT.

(1) The Court of Conciliation and Arbitration.

(a) Jurisdiction.

Industrial arbitration— "Industrial dis-

pute "—" Industrial matter "—Badge of

membership of association—Right of em-
ployees to wear badge—The Constitution (63

& 64 Vict. c. 12), sec. 51 (xxxv.)—Common-
wealth Conciliation and Arbitration Act 1904-

19il (No. 13 of 1904—No. 6 of 1911), sec. 4.]—^The question of permitting emplbyees to

wear and display when on duty a badge
indicating that they are members of a trade

association is an " industrial matter " within

the meaning of that term in see. 4 of the

Commonwealth Conciliation and Arbitration

Act 1904-1911 ; and there may be an
" industrial dispute " in respect of such a
question within the definition and within

sec. 51 (xxxv.) of the Constitution. Aus-
tralian Tramway Employees' Association v.

Prahran and Malvern Tramivay Trust, 17

C.L.R., 680; 19 A.L.R., 573. H.C., Isaacs,

Higgins, Powers and Rich, JJ. {Barton,

A.C.J. , dissenting) (1913).

Powers of Commonwealth Parliament

—

Conciliation and arbitration for settlement of

disputes—Prohibition of lock-outs and strikes

—The Constitution (63 & 64 Vict. c. 12), sees.

51 (xxxv.), (xxxix.), 107—Commonwealth
Conciliation and Arbitration Act 1904-1915

(No. 13 of 1904—No. 35 of 1915), sees. 4, 6.]—
The prohibition in sec. 6 (1) of the Common-
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wealth Conciliation and Arbitration Act

1904-1915 against doing anything in the

nature of a " lock-out " or " strike " as those

terms are defined in sec. 4 is within the legis-

lative powers of the Parliament of the

Commonwealth conferred by sec. 51 (xxxv.)

and (xxxix.) of the ' Constitution. Stemp v.

Australian Glass Manufacturers Co. Ltd.,

23 C.L.R., 226; 23 A.L.R., 273. H.C.,

Barton, A.C.J., Isaacs and Higgins, JJ.

{ Gavan Duffy and Rich, JJ., dissenting)

(1917).

Industrial dispute extending beyond one

State—Plaint in Court of Conciliation and

Arbitration—Freliminary question as to exist-

ence of dispute—Evidence—Commonwealth

Conciliation and Arbitration Act 1904-1911

(No. 13 of 1904—No. 6 of 1911), sec. 23—
The Constitution (63 & 64 Vict. c. 12), sec. 51

(xxxv.).]—On a special case stated during

the hearing of a plaint in the Commonwealth

Court of Conciliation and Arbitration, Held,

by Isaacs, Higgins, Gavan Duffy and Rich,

JJ. (Griffith, C.J., and Barton, J., dissent-

ing), that on the particular facts stated the

Commonwealth Court of Conciliation and

Arbitration would be justified in finding

that there was an actual, threatened, impend-

ing or probable dispute, and in proceeding

to investigate the merits under sec. 23 of the

Commonwealth Conciliation and Arbitration

Act 1904-1911. Federated Felt Hatting

Employees'' Union of Australasia v. Denton

Hat Mills Ltd., 18 C.L.R., 88 ; 20 A.L.R.,

141. H.C. (1914).

(6) Practice.

Industrial dispute extending beyond one

State—^Plaint in Court of Conciliation and

Arbitration— Amendment— Commonvrealth

Conciliation and Arbitration Act 1904-1911

(No. 13 of 1904—No. 6 of 1911), sec. 38a.]—

A plaint before the Commonwealth Court of

Conciliation and Arbitration alleging the

existence of a dispute between the parties

may after the hearing of the plaint has

begun be amended under sec. 38a, so as to

allege in addition or as an alternative that

there was a, pending, threatened or probable

dispute between the parties. Federated Felt

Hatting Employees'" Union of Australasia v.

Denton Hat Mills Ltd., 18 C.L.R., 88; 20

A.L.R., 141. H.C, Griffith, G.J., Barton,

Isaacs, Higgins, Gavan Duffy, Powers and

Rich, JJ. (1914).

(2) Organizations ; Rules ; Rights and

Duties of Members.

Commonwealth Conciliation and Arbitration

Act 1904-1915 (No. 13 of 1904—No. 35 of

1915), sees. 55, 58, 66, Schedule B—Regis-

tered organization—Powers—Establishment

and maintenance of newspaper—Ultra vires.]—
See CoNciuATiON and Arbitration, col. 91.

Australian fVorkers' Union v. Coles, (1917)

V.L.R., 332; 39 A.L.T., 1 ; 23 A.L.R., 196.

Industrial arbitration—Organization—Rules

— Procedure for amendment— Validity —
Referendum—Commonwealth Conciliation and

Arbitration Act 1904-1915 (No. 13 of 1904—
No. 35 of 1915), Part V.]—/See Conciliation

AND Arbitration, cols. 91, 92. Edgar v.

Meade; Walker v. Meade, 23 C.Ij.B,.,i29 ; 23

A.L.R., 259.

Industrial arbitration—Organization—Rules

—Membership—Method of becoming member
—Proceedings to recover dues—Estoppel-

Commonwealth Conciliation and Arbitration

Act 1904-1915 (No. 13 of 1904—No. 35 of

1915), sees. 55, 68, Schedule B.]—See Con-

ciliation and Arbitration, cols. 92, 93.

United Grocers, Tea and Dairy Produce

Employees' Union of Victoria v. Linaker,

22 C.L.R., 176 ; 22 A.L.R., 379.

Industrial arbitration—Organization—Valid-

ity of rules—Referendum, mode of taking-

Commonwealth Conciliation and Arbitration

Act 1904-1915 (No. 13 of 1904—No. 35 of

1915), Part V.]

—

See Conciliation and
Arbitration col. 93. Edgar v. Meade;
Walker v. Meade, 23 C.L.R., 29 ; 23 A.L.R.,

259.

Industrial arbitration—Organization—Rules

—Recovery of contributions due by members
—Rights of branches of organization—Com-
monwealth Conciliation and Arbitration Act

1904-1915 (No. 13 of 1904—No. 35 of 1915),

sees. 4, 68.]

—

See Conciliation and Arbi-

tration, col. 93. Davidson v. Australian
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Society of Progressive Carpenters «fcc. Mel-

bourne Branch, 23 C.L.R., 143 ; 23 A.LJl.,

157.

Industrial arbitration—Organization—Mem-
'ber charged with misconduct—Bight to be

heard—Audi alteram partem.]

—

See Con-

ciliation AND Arbitkation, ools. 93, 94.

Edgar v. Meade ; Walker v. Meade, 23

C.L.R., 29 ; 23 A.L.R., 259.

Industrial arbitration—Organization—Mem-
bers—Branches—Enforcement o£ rights—In-

valid resulotion for expulsion—Commonwealth

Conciliation and Arbitration Act 1904-1915

(No. 13 of 1904—No. 35 of 1915), Part V.I—
See Conciliation and Akbitration, col. 94.

Edgar v. Meade ; Waiker v. Meade, 23

C.L.R., 29 ; 23 A.L.R., 259.

(3) Awards ; Industrial Agreements.

Employer and employee—Minimum wages
—^Industrial arbitration—Award—Interpreta-

tion—" Crane engine-driver."]—By an award

of the Commonwealth Court of Conciliation

and Arbitration a minimum rate of wages was

fixed for, amongst other classes of engine-

drivers, " crane engine-drivers." Held, that

that term denotes a person in charge of an

engine by which a crane is operated, and

includes a, person who is in charge of an

electric motor supphed with electricity from

an outside source together with a crane

Operated Vjy that motor. Federated Engine-

Drivers and Firemen s Association of Aus-

tralasia V. Colonial Sugar Refining Co. Ltd.,

21 C.L.R., 376. H.C., Griffith, C.J., Barton,

Isaacs and Etch, JJ. (1916).

Employer and employee—Commonwealth

Court of Conciliation and Arbitration—Award

—Commencement of employment—Employ-

ment under award.]—An award was made by

the Commonwealth Court of Conciliation and

Arbitration in relation to waterside workers,

to operate from the end of the year 1915.

In the clause fixing meal time it was provided

as follows :

—" Supper—Midnight to 1 a.m.,

unless the employment begin at midnights"

Held, that "the employment" meant

employment under the award, and therefore

that men whose employment had commenced

prior to midnight on 31st December,, 1915,

and extended into the early hours of January

Ist, 1916, were not entitled to the supper hour

from midnight to one in the morning of that

day. Clarke v. Victorian Stevedoring tkc. Co.

Pty. Ltd., 22 A.L.R., 299. Hodges, J. (1916).

Industrial arbitration—Industrial agreement

—Agreement between an organization and a

branch in a State of an organization—Enforce-

ment of agreement—Commonwealth Concilia-

tion and Arbitration Act 1904-1911 (No. 13

of 1904r—No. 6 of 1911), sees. 4, 73, 75, 76.

78.]—An agreement was made between the

Victorian branch of an association which was

registered as an organization under the

Commonwealth Conciliation and Arbitration

Act 1904-1911, and another association which

also was so registered, and the seal of, the

first-mentioned association was affixed to it.

The agreement was filed and the Industrial

Registrar certified that it was duly made and

executed pursuant to the Act by and on

behalf of the parties thereto. Held, that as

the agreement was not made between organ-

izations nor between an organization and a

person, it was not within sees. 73 and 75 of

the Act, and therefore that a breach of it

could not be punished in the manner pre-

scribed by the Act. Montgomery v. Aus-

tralian Master Hairdressers and Wigmakers'

Federation, 15 C.L.R., 721. H.C., Griffith,

C.J., Barton, Isaacs and Gavan Duffy, JJ.

(1913).

(/) UNDER FACTORIES AND SHOPS ACTS..

(1) Factory, What is.

Factories and Shops Act 1912 (No. 2386),

sec. 5 — Factory — Electricity— Supply.]—
See Factories and Shops Acts. Tipple v.

Geelong Harbor Trust Commissioners, (1914)

V.L.R., 407 ; 36 A.L.T., 39 ; 20 A.L.R., 291.

(2) Weekly Half- Holiday.

Factories and Shops Act 1912 (No. 2386),

s. 129—Begulations thereunder—Carters and

carriers— Half-hoMday— " Shall have and

take"—Obligation of employer.]—^S'ee Fac-

tories AND ShJdps Acts. Damgerfield v.

McDonald <fc Co., (1914) V.L.R., 357; 35

A.L.T., 193 ; 20 A.L.R., 217.
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Factories and Shops Act 1912 (No.

sees- 129, 227—FaUure to permit employee

to hav6 and take a half-holiday—Liability for

offence not dependent on some connection

with premises—Prosecution of firm in firm

name—Duty of Justices.]—See Factories

AND Shops Acts. Dangerfield v. McDonald

dk Co.., (1914) V.L.R., 357 ; 35 A.L.T., 193 ;

20 A.L.R., 217.

(3) Dangerous Machinery.

Factories and shops—Dangerous machinery

—" Securely fenced "—What persons to be

protected—Factories and Shops Act 1905 (No.

1975), sec. 68—Factories and Shops Act

1910 (No. 2) (No. 2305), sec. 23.]—5fee Fac-

tories AND Shops Act. Martin v. Emerson

Bros., (1913) V.L.R., 107; 34 A.L.T., 158;

19 A.L.B., 68.

(4) Inspection of Factories.

Factories and Shops Act 1912 (No. 2386),

sees. 18, 20, 236—Obstructing inspector in

execution of his duties—Refusal to produce

books not required to be kept by the Act.]

—

See Factories and Shops Acts. Bishop v.

W. H. Roche <Sc Co. Pty. Ltd., (1914) V.L.R.,

429; 36A.L.T., 13; 20 A.L.R., 243.

(5) Special Boards and Court of Industrial

Appeals.

(o) Matters to be Considered in Making

Determinations.

See also, post, (b) Court of Industrial

Appeals.

Wages Board—Principles applicable in

arriving at determination—Sex—Equal pay

for equal work—Practical considerations.]

—

See Factories and Shops Act. In re

Commercial Clerks' Board, 19 A.L.R., 142.

Wages Board—Principles applicable in

arriving at determination—Experience of

adult workers.]

—

See Factories and Shops

Act. In re Commercial Clerks' Board, 19

A.L.R., 142.

Special Board—Determination—Matters to

be considered in determining rates of wages

—

Experience of adult worker.]

—

See Factories

AND Shops Acts. lie Confectioners' Board,

36 A.L.T., 23.

Wages Board—Principles applicable in

arriving at determination—^Improver's wages

—Age and experience—Licence to work as

improver after reaching the age of twenty-one

years—Factories and Shops Act 1912 (No.

2386), sec. 194.]—See Factories and Shops

Act. In re Commercial Clerks' Board, 19

A.L.R., 142.

Wages Board — Determination— Casual

work.]—^See Factories and Shops Act.

In re Commercial Clerks' Board, 19 A.L.R.,

142.

(6) Court of Industrial Appeals.

Court of Industrial Appeals—Special Board

for group of trades—Appeal against deter-

mination of Special Board—Employers in one

trade of such group, whether they may appeal

—Factories and Shops Act 1912 (No. 2386),

sees. 133, 176.]

—

See Factories and Shops

A^CTS. Re Fuel and Fodder Board, (1913)

V.L.R., 324; 36 A.L.T., 16; 19 A.L.R.,

358.

Court of Industrial Appeals—Appeal against

part of determination.]

—

See Factories and

Shops Acts. Se Confectioners' Board, 36

A.L.T., 23.

Factories and Shops Act 1912 (No. 2386),

sec. 176 (9)—Determination of Court of Indus-

trial Appeals

—

" Prima facie case for review "

—Evidence necessary to support — Alteration

in industrial conditions—Award of Common-
wealth Court of Conciliation and Arbitration.]

—See Factories and Shops Acts. In re

Builders' Labourers' Board, (1914) V.L.R.,

354 ; 35 A.L.T., 190 ; 20 A.L.R., 214.

Court of Industrial Appeals—^Remission

of matter to Special Board for review—Juris-

diction—Ground of remission—Cost of living

—^Factories and Shops Act 1915 (No. 2650),

sees. 176 (9), 179, 180.]

—

See Factories and

Shops Acts. Re Operative Masons' Society

of Victoria, (1917) V.L.R., 411; 39 A.L.T.,

16.

Court of Industrial Appeals—Amendment of

determination of Special Board—Date from

which amendment may be made operative.]

—

See Factories and Shops Acts. Be Con-

fectioners' Board, 36 A.L.T., 23.



257 EMPLOYER AND EMPLOYEE. 258

(c) Scope of Operation of Determinations ;

Offences.

Factories and Shops Act 1913 {'So. 2386),

sees. 133, 141, — Determination of Wages

Board—Minimum wages—Whether payable

for work by whomsoever done—Whether

payable only to members of particular craft.]

—

See Factories and. Shops Acts. Thomson

•V. Dorman Long * Co. Ltd., (1916) V.L.R.,

13; 37 A.L.T., 129; 21 A.L.R., 492.

[Special leave to appeal to the High Court

refused, 21 C.L.R., 124.]

Factories and Shops Act 1912 (No. 2386),

sees. 168, 225—^Employment—Grocer's assist-

ant—Voluntary services.]—See Factobies and

Shops Acts. Ballantine v. HinchcUffe,

(1915) V.L.R., 69; 36 A.L.T., 137; 21

A.L.B., 34.

Determination of Wages Board—^Persons

to whom it applies—Bread Board.]—See

Factories and Shops Acts. Bishop v.

Dance, (1916) V.L.R., 509; 38 A.L.T., 66;

22 A.L.R., 320.

Factories and Shops Act 1915 (No. 2650),

sec. 226—Rate of wages—Two determinations

fixing different rates for same work—Deter-

mination of Bread Board—Whether applicable

to pastrycooks—" Bread " whether buns are

—Bakers and Millers Act 1915 (No. 2617),

sec. 3.]—See ' Factories and Shops Acts.

Bishop V. Dance, (1916) V.L.R., 509; 38

A.L.T., 66 ; 22 A.L.R., 320.

Wages Board—Rate of pay—Different rates

fixed by different determinations—Which rate

applicable—Question of fact.]—See Factories

AND Shops Acts. Lawley v. Neuchatel

Ashpalt Go. Ltd., 38 A.L.T., 136.

Factories and Shops Act 1915 (No. 2650),

sec. 226—Wages Board—Determination of

minimum wage—Builders' labourer—Rate of

pay—Whether builders' labourer or asphalters'

labourer—^Inconsistent determinations.]

—

See:

Factories and Shops Acts. Sinclair v.

Smith, (1917) V.L.R., 118; 38 A.L.T., 134;

23 A.L.R., 71.

Factories and Shops Act 1912 (No. 2386)!

sec. 141 (b) (vii.)—Factories and Shops Acts

Amendment Act 1914 (No. 2558), sec. 29—!

Factories and Shops Act 1915 (No. 2650), sees.

141 (1) (b) (vii.) (4), 226—Determination of

Special Board—" Casual work "—Employee

engaged for many weeks—Work in any week

for less than the maximum number of hours

fixed by Special Board—" One week's con-

tinuous work "—" Employed "—" A week's

work."]

—

See Factories and Shops Acts.

Hallv. Gentreway Cafe Go. Pty. Ltd., (1916)

V.L.R., 560; 38 A.L.T., 80; 22 A.L.R.,

323.

Factories and Shops Act 1915 (No. 2650),

sec. 188—Apprentice—Employer and em-

ployee—Employer's establishment closed dur-

ing holidays—Whether apprentice entitled to

wages—^Indenture of apprenticeship, inter-

pretation of.]—See Factories and Shops

Acts. Duncan v. James Moore db Sons

Pty. Ltd., (1917) V.L.R., 240; 38 A.L.T.,

186 ; 23 A.L.R., 148.

Employer and employee—Offence—Em-
ployer paying less than minimum wages

—

Mens rea—Factories and Shops Act 1915 (No.

2650), sec. 226.]^iSee Factories and Shops

Acts. Duncan v. Ellis, 21 C.L.R., 379;

(1916) V.L.R., 325 ; 22 A.L.R,, 188.

[g) UNDER workers' COMPENSATION ACT.

Workers' Compensation Act 1915 (No.

2750), Second Schedule, clause 3—Compensa-

tion—Matters to be considered in fixing

—

Gratuitous pension—Railway worker—Arbi-

tration.]—A railway worker of 35 years'

service and 58 years of age was totally

incapacitated by an accident in the course

of his employment. He was retired upon

a gratuitous pension of £132 6s. 2d. per

annum. A legal right to a larger pension

would have accrued upon his attaining the

age of 60 years. He claimed compensation

under the Workers^ Compensation Act 1915

and upon the arbitration thereon was awarded

5s. per weeic notwithstanding that the retiring

allowance he was receiving exceeded the

maximum amount which could be awarded

as compensation under the Act, regard being

had by the arbitrator to the loss of his

inchoate pension rights by his retirement at

the age of 58 years. Held, that in fixing

the amount of compensation no regard should

9
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be had to the loss of the claimajit's inchoate

right to a pension. Barry v. Victorian

Railways Commissioners, (1916) V.L.R.,

686; 38 A.L.T., 112; 22 A.L.R., 388.

F.C., a' Beckett, Hodges and Hood, JJ.

Workers' Compensation Act 1915 (No.

2750), sees. 5, 7, 8, and Schedules—Fourth

Schedule injury—Lump sum—Method oJ

computation.]—A lump sum payable as

compensation for an injury referred to in the

Fourth Schedule to the Workers' Compensa-

tion Act 1915 should be calculated on the

basis that it is a sum equal to the present

value at five per cent, compound interest of

the aggregate of weekly payments according

to sec. 7 (3). In calculating the maximum
lump sum payable as compensation for an

injury referred to in the Fourth Schedule

to a worker entitled under proviso (a) clause

(1) (6) of the Second Schedule to 10s. a week,

where tjiere is no condition present tending

to reduce the amount below tjhe greatest

possible amount payable under the Act, and

where the ratio of compensation to full

compensation as for total incapacity is fixed

by the Fourth Schedule for sue h injury at

100 per cent., (1) take the amount of a

weekly payment as 10s., (2) take the number
of weekly payments commencing from the

date of the accident as that number which is

necessary to be made in order that the total

sum paid shall in the aggregate amount to

£500, and (3) the lump sum required is a sum
equal to the present value at 5 per cent,

compound interest of the aggregate of such

number of weekly payments. The maximiim

lump sum payable as compensation to a,

worker so entitled, where there is no condition

present tending to reduce the amount below

the greatest possible amount payable under

the Act, but where the ratio of compensation

to full compensation as for- total incapacity

is fixed by the Fourth Schedule for such

injury at less than 100 per cent., may be

calculated by ascertaining in manner above

described the amount of the lump sum which

would be payable if the ratio of compensation

fixed by the Fourth Schedule were 100 per

cent., and the lump sum required will be a

sum which bears to the amount so ascertained

the same ratio as the ratio of compensation

to full compensation provided by the Fourth

Schedule for the injury in question. In this

case the same result is reached (1) by calcu-

lating a weelily payment at an amount

bearing the same ratio to 10s. as the ratio

of compensation to full compensation fixed

by the Fourth Schedule for the injury in

question, and (2) by taking the number of

weekly payments of the amount so calculated

commencing from the date of the accident

necessary to be made in order that the total

sum paid shall in the aggregate amount to a

sum which bears the same ratio to £600

as the ratio of compensation to full compen-

sation so fixed for the injury, and (3) the

lump sum required will be a sum equal to the

present value at 5 per cent, compound

interest of the aggregate of such number of

weekly payments. Arnold v. Thompson,

(1917) V.L.R., 658; 39 A.L.T., 75; 23

A.L.R., 336. -F.C., Hodges, Hood and

Cussen, JJ.

Workers' Compensation Act 1915 (No.

2750)—Special case treated as appeal

—

Waiver of statutory provisions for benefit of

party—Time for appeal expired—Jurisdiction

—County Court Act 1915 (No. 2636), sec.

136.]—Although there is no jurisdiction

under the 'Workers' Compensation Act to

state a case for the opinion of the Supreme
Court, the Full Court, upon a case so stated

coming before it after the time for appealing

had expired, consented in the special circum-

stances to treat the matter as an appeal,

each party wishing the question raised to be
decided and expressly waiving all objections.

Arnold v. Thompson, (1917) V.L.R., 658;

39 A.L.T., 75; 23 A.L.R., 336. F.C.,

Hodges, Hood and Cussen, JJ.

II.

—

Rights and Liabilities op Employee
AND Third Party.

(a) NEGLIGENCE OF EMPLOYEE.

Local government—Misfeasance—Servant

of municipal council, authority of—Adoption

and ratification of acts of servant—Liability

of council for injuries sustained ovring to

defective construction of footbridge.]—^The

•defendant municipality placed a footbridge

over a gutter made by it in one of its streets.

After it had been in use for many years, the
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footbridge was wrenched from its position by

some mischievous persons, and one N.,

acting under the instructions of one Y., put

the footbridge back in its old position, but so

insecurely that it was liable to tilt up when

walked upon. The plaintiff used the foot-

bridge, and by reason of this defect, without

any negligence on her part, was thrown down

and injured. In an action by the plaintiff

against the defendant municipality to recover

damages for the injuries thus sustained the

evidence showed that N. was an employee

of the defendant ; that he only worked when

required at 7s. h, day ; that his duty was to

clean the gutters, and if any repairs were

wanted which he could do, to report them

;

that an engineer of the defendant municipality

instructed him if he saw anything out of

repair to report it to Y., a councillor of the

municipality, and to do what Y. told, him

;

that he had reported the displacement of the

footbridge to Y., and replaced it under Y.'s

instructions. The evidence also showed that

at a meeting of the council of the defendant

municipality, held about three weeks before

the accident to the plaintiff, Y. had informed

the council that the footbridge had been

displaced and that he had had it replaced

;

and that the council had passed a resolution

directing its engineer to inspect the foot-

bridges in the street in question, with a view

to repair and alteration of their positions if

advisable. All this evidence was given by

persons whose interests were in a sense

adverse to the plaintiff, and was uncontra-

dicted by any evidence for the defendant.

The jury found for the plaintiff on the ground

that the defendant through its servant N.

was guilty of faulty re-construction. Held

(per totam curiam), that the evidence justified

the finding. Held also (per Hodges and

Cussen, JJ.), that there was evidence to

justify the finding that the council adopted

and ratified the act of N. in replacing the

footbridge.- Johnatonv. Ma/rong Shire, (1913)

V.L.R., 287 ; 35 A.L.T., 3 ; 19 A.L.R., 247.

F.C.

(6) CBIMINAL LIABILITY OF EMPLOYEE.

Pounds Act 1890 (No. 1129), sec. 30 (vii.)—

Master and servant—OHenoe committed by

servant— Whether master liable—WilfuUy

causing cattle to trespass.]—A master is not

liable under sec. 30 (vii.) of the Pounds Act

1890 for the act of his servant in wilfully

causing cattle to trespass. Martin v. Mc-

Ginnis, 20 V.L.R., 556 ; 16 A.L.T., 96, and

R. V. Stephens, L.K. 1 Q.B., 702, distinguished.

Howell V. Bullen, (1915) V.L.R., 445; 37

A.L.T., 61 ; 21 A.L.R., 331. Madden, C.J.

War Precautions Act 1914-1915 (No. 10 of

1914—No. 39 of 1915), sees. 4, 5, 6, 7—War
Precautions Regulations 1916 (Statutory Rules

1916, No. 12), reg. 42a—Criminal law—Mens

rea—Sale of articles prohibited from being

sold—Sale by employee without the knowledge

and against the order of employer—Whether

employer liable.]-^See War Peecautions

Act. Murphy v. Kenny, (1916) V.L.R.,

335; 38 A.L.T., 1 ; 22 A.L.R.,. 167.

Pure food—Health—Sale of adulterated

article of food—Reasonable precautions

—

Supervision over employees—Whether an

element in precautions—Evidence—Uncon-

tradicted evidence of witness for prosecution

showing ignorance of adulteration by defend-

ant—Whether Justices may disregard—Pure

Pood Act 1905 (No. 2010), sees. 32, 35, 36.]—

See Health (Public). Lennox v. Callaghan,

(1915) V.L.R., 461 ; 37 A.L.T., 18.

ENEMY CONTRACTS ANNULMENT
ACT; ENEMY CONTRACTS CAN-

CELLATION ACT

Contract—Sale of goods—Outbreak of war

—Purchaser alien enemy resident in enemy

country—Delivery of goods extending over a

number of years—Contract partly executed by

delivery of goods before war—Provision for

adjustment of prices operative only after

commencement of war with reference to

circumstances then existing—Option as to

method of adjustment exercisable by purchaser

after commencement of war—Provision for

arbitration—Provision that prices shall be

adjusted according to market rates^—Disloca-

tion of market by war—Impossibility of per-

formance—Legality^—Licence to make and

receive payment—Trading with the Enemy

Act 1914 (Nos. 9 and 17 of 1914), ss. 2, 3—
Enemy Contracts Annulment Act 1915 (No.
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11 o! 1915), sec. 3 (5)—Enemy Contracts Can^p

cellation Act 1915 (No. 2603), sec. 3 (5)—

Arbitration Act 1915 (No. 2614)—(4 & 5 Geo.

v., c. 87, sec. 1—Proclamation o£ 9th Septem-

ber 1914.]

—

See Contract ob Agbeement,

cols. 110, 111, 112. Hirschv. Zinc Corpora-

tion Ltd., 24 C.L.B., 34 ; (1917) V.L.R., 680 ;

23 A.L.R., 388.

EQUITABLE ESTATES AND
INTERESTS

See MORTGAGOR AND MORTGAGEE;
TRUSTS AND TRUSTEES ; WILL.

ESTATE

See also. Tenant for Life and Remain-

DBEMAN ; Trusts and Tbustees ; Will.

Land tax—Assessment—Will oJ testator who
died before 1st July, 1910—Equitable liie

interest in term of years—Land Tax Assess-

ment Act 1910-1912 (No. 22 of 1910—No. 37

of 1912), sees. 20, 21, 59, 60.1-,See Land Tax.

Trustees Executors and Agency Go. Ltd. v.

Commissioner of Land Tax, 20 C.L.R., 21
;

(1914) V.L.R., 245; 21 A.L.R., 185.

Land tax—Assessment— Joint owners

—

" Owner "—Trust estate—Person entitled to

land for " estate of freehold in possession "

—

Equitable estate of freehold in possession

—

Trust for accumulation—Gift of residue

—

Interest of residuary legatee—Land Tax

Assessment Act 1910-1914 (No. 22 of 1910—
No. 29 of 1914), sees. 3, 28.]—See Land Tax.

Olenn v. Federal Commissioner of Land Tax,

20 C.L.R., 490 ; 21 A.L.R., 465.

Land tax—Assessment—Deductions—Joint

owners—Owner—Trust estate—Person en-

titled to land for " estate of freehold in

possession "—Equitable estate of freehold in

possession—Trust for accumulation—Land
Tax Assessment Act 1910-1914 (No. 22 of

1910—No. 29 of 19i4), sees. 3, 38 (7).]—See

Land Tax. Union Trustee Co. of Australia

Ltd. V. Federal Oorrnnissioner of Land Tax,

20 C.L.R., 526 ; 21 A.L.R., 481.

Deed —• Construction — Settlement —
Real estate—Fee simple—Equitable interest

—

Absence of words of inheritance—Intention.]

—See Deed. In re Anderson's Settlement

;

Thompson v. Bayles, (1915) V.L.R., 355j

37 A.L.T., 10 ;. 21 A.L.R. 311.

ESTATE DUTY ACT

Estate duty—Power of taxation—Subjeci of

taxation—Estate of deceased person—Inclu-

sion of gifts made before decease—Estate Duty

Assessment Act 1914 (No. 22 of 1914), sec. 8—
Estate Duty Act 1914 (No. 25 of 1914), sec. 2—
The Constitution (63 & 64 Vict. c. 12), sec. 55.|—See Duties on the Estates of Deceased
Persons. National Trustees Executors, <kc.,

Co. Ltd. V. Federal Gom/missioner of Taxa-

tion, 22 C.L.B., 367 ; 22 A.L.R., 409.

ESTATE DUTY ASSESSMENT ACT

Estate duty—Power of taxation—Subject of

taxation—Estate of deceased person—Inclu-

sion of gifts made before decease—Estate Duty
Assessment Act 1914 (No. 22 of 1914), sec. 8—
—The Constitution (63 & 64 Vict. e. 12), sec.

55.]—See Duties on the Estates of De-
ceased Persons. National Trustees Execu-
tor.i, dhc, Co. Ltd. v. Federal Commissioner

of Taxation, 22 C.L.R., 367 ; 22 A.L.R., 409.

Tenant for life and remainderman—Federal
estate duty—Apportionment and mode of

payment—Estate Duty Assessment Act 1914
(No. 22 of 1914), sec. 35.]—See Duties on
the Estates of Deceased Persons. Re
Kerrigan

; National Trustees, Executors, cfec,

Co. V. Kerrigan, (1916) V.L.R., 516 ; 38
A.L.T., 62 ; 22 A.L.R., 316.

Duty—Estate duty—Administration —Ap-
portionment among beneficiaries— Tenant
for life and remainderman—Annuitants-
Estate Duty Assessment Act 1914 (No. 22 of

1914), sees. 8 35.]—See Duties on the
Estates of Deceased Persons. Re David-
son; Perpetual Executors, dbc, Association

of Australia Ltd. v. Davidson, (1917) V.L.R.
748 ; 39 A.L.T., 140 ; 23 A.L.R., 415.
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Duty^—Estate duty—Administration— Ap-

portionment among beneficiaries—Tenant for

life and remainderman—Reduced rate of

interest in case of widow and children—Widow
and children not solely entitled—Application

of reduced rate—Estate Duty Assessment Act

1914 (No. 23 of 1914), sees. 8, 35.]—See

Duties on the Estates op Deceased

Persons. Re Daoidson ; Perpetual Execu-

tors, dhc. Association of Australia Ltd. v.

Davidson, (1917) V.L.R., 748; 39 A.L.T.,

140 ; 23 A.L.R., 415.

ESTOPPEL
COIi.

I. By Matter of Record ; Res

Judicata .

.

. . . . . . 265

II. In Pais 269

I. By Matter of Record ; Res Judicata.

Appeal—Judgment ordering new trial

—

Determination of questions of law—Res

judicata—Estoppel.]—^In an action tried with

a jury in which the plaintiS alleged a breach

by the defendants of an oral contract by

which they agreed to raise for the plaintiff

th6 sum of £84,000 upon the security of the

plaintiff's land, of which £72,000 or there-

abouts was to be secured upon first mortgage

of the land at 4 per cent, and £12,000 upon

second mortgage of the land at 5 per cent.,

the jury, by direction of the Judge, found a

verdict for the defendants and judgment was

•entered for them. The Full Court dismissed

an appeal by the plaintiff, and the High Court

on appeal from the Full Court ordered a new

trial on the grounds (1) that upon the evidence

reasonable men might have come to the

conclusion that the defendants for valuable

consideration had undertaken to find some

person or persons able and willing to lend to

the plaintiff £72,000 at 4 per cent, on first

mortgage, and £12,000 at 5 per cent, on second

mortgage, of the plaintiff's land, other terms

being reasonable ; (2) that such an agreement

was an enforceable contract ; (3) that under

such a contract the defendants were not

entitled to lend their own money, and (4)

that such a contract was not a contract con-

cerning an interest in land and was therefore

not within the Statute of Frauds, seq. 4

( Instruments Act 1 890, sec. 208). On the

new trial, when evidence was given which

had not been given on the first trial, the jury

found a verdict for the plaintiff, but on appeal

the Full Court directed judgment to be

entered for the defendants. On appeal by

the plaintiff to the High Court. Held, by

Griffith, C.J., and Barton, Higgins and

Powers, JJ. {Isaacs, J., dissenting), that

as to the question whether the agreement

was an enforceable contract the prior decision

of the High Court ordering a new trial did not

operate as an estoppel to prevent the defend

ants from again contesting that question!

Gray v. Dalgety & Co. Ltd., 21 C.L.R., 509

(1916) V.L.R., 444; 22 A.L.R., 228. H.C

[In this case an appeal to the Privy Council

is pending].

Appeal to High Court—Reducing or dis-

pensing with security—Res judicata.]—On an

application to reduce the amount of or to

dispense with the security for the costs of an

appeal to the High Court from the Supreme

Court, where a similar application has already

been refused, the matter is res judicata.

Fish V. Anderson, 19 C.L.R., 518. H.C,

Griffith, -C.J., Barton, Isaacs and Gavan

Duffy, JJ. (1915).

Insolvency—Petition for sequestration based

on failure to comply with debtor's summons

—

Dismissal of apphcation to dismiss debtor's

summons—Existence of debt, whether res

judicata—Insolvency Act 1890 (No. 1102),

sees. 37 (vi.), 38.]^—Where an application to

dismiss a debtor's summons based upon an

alleged debt was dismissed, and a petition

for the sequestration of the alleged debtor's

estate was afterwards presented on the

ground of failure to comply with the debtor's

summons. Held, semhle, by Griffith, G.J.

(contra, Isaacs, J.), the existence of the debt

was not res judicata. Dowling v. Colonial

Mutual Life Assurance Society Ltd., 20

C.L.R., 509 ; (1915) V.L.R., 604 ; 21 A.L.R.,

425.

Order XIV. (Rules of 1906)—Order XIH.,

r. 4—Pinal judgment—Action against two
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joint debtors—Appearance by one defendant

—No appeaiance by other—Judgment by

default not entered against defendant who has

not appeared—Merger—Res judicata.]—In an

action commenced by specially indorsed

writ against B. and C. to recover a debt

alleged to be due by them jointly, B. entered

an appearance, but C. did not. Judgment

in default of appearance was not entered

against C. Held, that an order might be

made giving the plaintiff leave to enter final

judgment against B. Grundy v. Lockington

and Hunter, (1913) V.L.R., 396 ; 35 A.L.T.,

35 ; 19 A.L.R., 362. Hodges, J.

Imprisonment of Fraudulent Debtors Act

1915 (No. 2667), Part HI.—No order made on

summons to debtor—Whether a bar to subse-

quent proceedings—Certificate of dismissal

—

Justices Act 1915 (No. 2675), sec. 88 (15).]—

Proceedings in a Court of Petty Sessions upon

a. summons to debtor under the Imprison-

ment of Fraudulent Debtors Act are not

barred by the production of a certificate of

the Clerk of Petty Sessions showing that upon

the hearing of a previous summons to debtor

no order was made. Cooper <fc Sons v.

Dawson, (1916) V.L.B., 381 ; 38 A.L.T., 17
;

22 A.L.R., 181. Madden, C.J., Hood and

Cussen, JJ.

Maintenance—Illegitimate child—Res judi-

cata—Complaint for maintenance against

putative father—Previous complaint dismissed

on merits—Marriage Act 1890 (No. 1166),

sees. 42, 43, 50, 52.]—The fact that a previous

complaint against the putative father for the

maintenance of an illegitimate child, has been

dismissed, will not on the hearing of a fresh

complaint, establish a plea of res judicata,

even though such dismissal was on the merits.

The statement by Blackburn, J., in Reg. v.

Gaunt, L.R. 2,Q.B., 466, that "when the

dismissal is upon the merits, the Justices, on

any subsequent application, ought to defer

so much to the former decision as to treat the

matter as res judicata, unless it be shown
that what may be called the first trial was,

for some reason or other, not fair," is not a

rule of law, but merely advice to Magistrates.

Trigg v. Kettle, (1915) V.L.R., 167; 36

A.L.T., 167 ; 21 A.L.R., 161. Hood, J. (1915).

Maintenance—Illegitimate child—Estoppel

—Pre-maternity order not appealed from—
Whether defendant estopped by in proceedings

for maintenance of child—Marriage Act 1890

(No. 1166), sec. 42—Marriage Act 1900 (No,

1684), sec. 4.]—In proceedings for an order

for the maintenance of an illegitimate child

by the mother against the alleged father, he

is not estopped from denying the paternity

of the child by proof of the existence of a,

prematemity order obtained against him by

the mother. Baxter v. Baxter, (1914)

V.L.R., 444 i 36 A.L.T., 34 : 20 A.L.R., 281.

{Hodges, J.)

Marriage Act 1915 (No. 2691), sec. 93—
Marriage Act 1890 (No. 1166), sec. 52—Order
for maintenance of illegitimate child—Con-

firmation on appeal to General Sessions

—

Second appeal to General Sessions—Jurisdic-

tion—Res judicata.]—On an appeal to the

Court of General Sessions against an order

of a Court of Petty Sessions directing the

appellant to pay a weekly sum for the sup-

port of an illegitimate child of which he was

alleged to be the father, the Court, after

hearing evidence produced by both parties

as to the paternity of the child, dismissed the

appeal, and confirmed the order of the Court

of Petty Sessions. The appellant appealed

a second time to the Court of General Sessions

against the order of the Court of Petty Ses-

sions, and tendered evidence to show that he

was not the father of the child. Held, that

the matter was res judicata and that there

was no jurisdiction to entertain the second

appeal. Londrigan v. Baird, (1918) V.L.R.,

40 ; 39 A.L.T., 84. Madden, C.J.

Criminal law—Autrefois acquit—Receiving

stolen property—Previous acquittal on charge

of unexplained possession of property sus-

pected of being stolen—Police Offences Act

1912 (No. 2422), sec. 40 (1), (2).]—The
prisoner, who had previously been acquitted

on a charge under sec. 40 of the Police Offences

Act 1912 of .having in his possession personal

property suspected of being stolen, and failing

in the opinion of the Court to give a satis-

factory account as to how he came by the

property, was charged with having received

such property knowing it to have been stolen.
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Held, that autrefois acquit was not a good

plea. The dictum of Griffith, O.J., in Li

Wan Quai v. Christie, 3 C.L.R., at p. 1131,

that " the true test ... is whether the

evidence necessary to support the second

charge would have been sufficient to procure

a legal conviction upon the first," considered.

Rex V. Cleary, (1914) V.L.R., 571; 36

A.L.T., 76 ; 20 A.L.R., 329. F.C., a' Beckett,

A.C.J., Hodges and Cussen, JJ.

Criminal law—Practice—Autrefois acquit

^Acquittal on charge o£ conspiracy to commit

unlawful act—Subsequent charge of commit-

ting such Act—Maternity Allowance Act 1912

(No. 8 of 1912), sec. 10.1—^Where an accused

has been tried and acquitted upon a charge

of conspiracy with other persons to do certain

unlawful acts in contravention of the Matern-

ity Allowance Act the accused cannot raise

the plea of autrefois acquit on his trial for the

commission of these unlawful acts. Rex

V. Erson, (1914) V.L.B., 144; 35 A.L.T.,

117 ; 20 A.L.R., 46. F.C.

Criminal law—Autrefois convict—Convic-

tion for interfering with goods subject to con-

trol of Customs-7-Larceny of the same goods

—Customs Act 1901 (No. 6 of 1901), sec. 33—
Acts Interpretation Act 1915 (No. 2609). sec.

25.]—The fact that a, prisoner has been

previously convicted under sec. 33 of the

Customs Act 1901 of interfering with goods

subject to the control of the Customs will

not sustain a plea of autrefois convict to a

charge of larceny based on the same evidence

as to the acts of the prisoner in regard to

such goods. Sec. 25 of the Acts Interpreta-

tion Act 1915 has no application to such a

case. R. v. McNicol, (1916) V.L.R., 350;

38 A.L.T., 23; 22 A.L.R., 197. F.C,

Madden, C.J., Hodges and Hood, JJ.

II. In Pais.

Club—Rules by which person has agreed to

be bound—Powers of committee—Disquali-

fication in regard to horse-race—Stewards

acting without jurisdiction—Appeal to com-

mittee—Finality of decision—Estoppel.]—The

plaintiff entered and ran his horse in a race

which *as to be run \inder certain rules, by

which he agreed to be bound. Under those

rules stipendiary stewards had power con-

ferred upon them to disqualify an owner for

certain specified reasons not including " sus-

picious practices," and their decisions were to

be final, subject to a right of appeal to the

committee of the Victoria Racing Club.

The committee were empowered to hear an

appeal either on the evidence taken before

tho stewards, or on fresh evidence, or in any

way they might think fit, and to " quash,

set aside, alter, vary, increase or add to the

punishment awarded by or confirm the

decision of the stewards, or refer the case on

appeal back for re-hearing^" and " to draw

inferences of fact and to give any judgment

or decision and make such order as in their

opinion the justice of the case requires." It

was also provided that the committee's

decision should be final. The committee

were also given power to disqualify an owner

for certain specified reasons, including sus-

picious practices. The stewards having dis-

qualified the plaintiff and the horse for sus-

picious practices in connection with the

running of the horse in the race, the plaintiff

appealed to the committee on the ground

inter alia, that he was not guilty of the offence

charged. On his appeal he did not challenge

the jurisdiction of the stewards to disqualify

him as well as the horse for suspicious

practices in running it. On the hearing of

the appeal fresh evidence was given in addi-

tion to the evidence taken before the stewards,

and the committee confirmed the decision

of the stewards. Held, by Barton, A.G.J.,

and Isaacs and Rich, JJ. {Powers, J., dis-

senting), (1 ) that the committee had jurisdic-

tion to entertain the appeal, notwithstanding

that the decision of the stewards was without

jurisdiction ; (2) that the plaintiff, having

appealed to the committee, was now incom-

petent to challenge the decision on the ground

of want of jurisdiction ; (3) that the decision

of the committee was also justified as an

exercise of their independent power to dis-

qualify for suspicious practices, and therefore

(4) that the plaintiff was not entitled to

challenge the validity of his disqualification

in a Court of law. Meyers v. Casey, 17

C.L.R., 90 ; (1914) V.L.R., 210 ; 19 A.L.R.,

.537. H.C. (1913).



271 ESTOPPEL. 272

Building contract—Certificate for payment

—Authority of architect—Termination of

authority—Refusal to act—^Knowledge of

contractor—Estoppel.]—By a building con-

tract made between the defendant and the

plaintiff, the latter, in consideration of a

specified sum to be paid to him at times and

in the events mentioned in the general condi-

tions, agreed to do all the works, matters and

things mentioned and referred to in the

Specification and general conditions in the

manner thereby respectively required, and to

observe, abide by and perform the general

conditions. By the general conditions, which

were in a printed form, it was provided

that throughout the general conditions, the

specification and the contract, the word
" architect " should mean " the architect for

the time being employed by the proprietor

in relation to the works," and also that no

payments on account of the contract price

should be made except on a written certificate

of the architect. In the heading of the

general conditions the name of A. was written,

followed by the printed word " architect,"

and in the heading of the specification it was

stated to be the specification of the various

works required for the particular building

" to the entire satisfaction of " A. " architect

or his representative.'' Held, that the

naming of A. as the architect did not over-

ride the provision in the general conditions,

and, therefore, that when he ceased to be

employed by the defendant as the architect,

he had no longer authority to give certificates

entitling the plaintiff to payments. Held,

further, that on the evidence at the time

when a certain certificate was given by A. he

had refused to act any longer as, and had

therefore ceased to be, the architect, and that

as the plaintiff had not acted to his prejudice

on the faith of the certificate, the defendant

was not estopped from asserting that A. had

ceased to be the architect. Hoare v. Mc-

Garthy, 22 C.L.R., 296 ; (1916) V.L.R., 656
;

22 A.L.R., 377. H.C., Griffith, C.J., Barton

and Isaacs, JJ. (1916).

Industrial arbitration—Organization—Rules

—Memhership^—Method of becoming member
—Proceedings to recover dues—Estoppel

—

Commonwealth Conciliation and Arbitration

Act 1904-1915 (No. 13 of 1904—No. 35 of

1915), sees. 55, 68, Schedule B.]—The rules

of an organization registered under the Com-

monwealth Conciliation and Arbitration Act

1904-1915 on the subjects prescribed by

Schedule B. to the Act, are peremptory, and

therefore a person can only become a member

in the manner prescribed by those rules.

Accordingly, where by the rules of the com-

plainant organization it was provided that

a candidate for admission should fill in a

nomination form, pay the entrance fee and

should thereupon become a member, and

where on proceedings in a Court of Petty

Sessions under sec. 68 of the Act by the com-

plainant organization to recover dues from

the defendant, who was alleged to be «,

member, the Magistrate found that he, not

having paid an entrance fee, was not a

member. Held, that the defendant was not

estopped from denying that he was a member

by an agreement by which he undertook to

pay to the organization a certain sum per

fortnight off his arrears in addition to his

ordinary contributions until his arrears had

been paid oS. United Grocers, Tea and

Dairy Produce Ernployees' Union of Victoria

V. Unaker, 22 C.L.R., 176 ; 22 A.L.R., 379.

H.C., Griffith, C.J., Barton, Isaacs, Gavan

Duffy and Rich, JJ. (1916).

Bills of Exchange Act 1909 (Commonwealth)

(No. 27 of 1909), sees. 35, 35 (2), 60, 61, 95—
Promissory note payable to order—Indorse-

ment by third party before delivery to holder

—

Liability of third party to holder—Name of

holder signed above that of third party after

action brought—Estoppel—Signing bill other-

wise than as drawer or acceptor—Liabilities of

indorser—Holder in due course, prima facie

presumption as to.]—P. made a promissory

note payable to the plaintiff or his order and

after signing it produced the note to the

defendant who signed his name on the back

of it and then handed it back to P. for the

purpose of handing it to the plaintiff. In

signing his name on the back the defendant

intended to become an indorser and a surety

for P. The note was delivered bj' P. to the

plaintiff, who signed his name below that of

the defendant, and then sued him as indorser,

and after action brought signed his name
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above the signature of the defendant. Held,

that the defendant was liable as indorser

both on the ground of estoppel and also by

reason of the operation of sec. 61 pf the

Commonwealth Bills of Exchange Act 1909.

The sufficiency of evidence necessary to rebut

-the presumption raised by sec. 35 (2) of the

Act that every holder of a bill is prima facie

A holder in due course, considered, Ferrier

V. Stewart, (1912) 15 C.L.R., 32 ; 18 A.L.R.,

262, followed ; Shaw <& Co. Ltd. v. Holland,

<1913) 2 K.B., 15, discussed. Trimble v.

Thome, (1914) V.L.R., 41 ; 35 A.L.T., 151 ;

19 A.L.R., 568. F.C., Madden, C.J., Hood

and Gussen, JJ.

Estoppel—Delivery of goods to agent to sell

—Goods sold by agent in his own name

—

Authority o£ agent exceeded—Undisclosed

principal—Two innocent parties—Liability oJ

party whose conduct brings about loss.]—The

plaintiff, the ownef of certain bullocks,

delivered them to R., with authority to sell

them through an agent and to receive the

price. The defendants were agents for the

sale of cattle whom R., as the plaintiff was

aware, had frequently employed to buy and

sell cattle on his own behalf and to whom,

ibS a result of these transactions, R. was

indebted. R., to the knowledge of the plain-

tiff, used the bullocks in the work of his-farm

for some time and then, upon being pressed

by the defendants for a settlement of his

account, he told them they might sell the

bullocks. The defendants, who knew nothing

of the plaintiff in connection with the bullocks,

sold them and received a promissory note

from the purchaser payable three months

after date for the amount of ihe purchase

money and immediately credited R. with

this amount in their account with him.

There still remained a balance due by R.

to the defendants. The promissory note was

duly met and paid. In an action to recover

the amount received by the defendants on

the sale of the bullocks. Held, that the

plaintiff was not entitled to recover. Worsley

V. Mathieson and Davies, 38 A.L.T., 114.

F.C., Hodges, Hood and Ciissen, JJ. (1916).

Practice—High Court—Special leave to

appeal—Rescission—Question of fact—Estop-

pel—Evidence.]—In an acUon in the County

Court judgment was given for the plaintiffs

on the ground that the defendant was

estopped by certain verbal admissions made

by him, and the Supreme Court reversed this

decision. On appeal by special leave to the

High Court, Held, that no question of law

was involved, and that the leave should be

rescinded. Green v. Worley, 20 C.L.R., 418.

H.C. (1915).
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I.

—

Function op Judge and Juky ; Infek-
ENOES OF Fact ; Uncontradicted
Evidence.

See also, post, II. Burden of Proof.

Criminal law—Evidence—Two counts in

one piesentment—Admission of evidence

irrelevant to one count—Direction o£ Judge,

regard oJ jury to.]—A prisoner was charged

on two counts with larceny and warehouse-

breaking. At the conclusion of the evidence

and after counsel for the defence had com-

menced his addre-ss to the jury, skeleton keys

were found in the side-car of a motor-cycle

belonging to the prisoner, and evidence was
thereupon given of this discovery. Part of

the Crown case was that certain jemmies

found on the roof of a house at which the

prisoner lived fitted the marks on the doors

of the warehouse. The learned Judge,

according to his report to the Full Court,

directed the jury that the finding of the keys

should not be taken into account by them on
the larceny charge, but had reference only

to the count of warehouse-breaking. The
jury convicted on the larceny count, but

disagreed on the count as to warehouse

-

breaking. Held, that the jury must be taken

to have followed the learned Judge's direction

and to have applied the evidence rightly.

R. V. Johansen, (1917) V.L.R., 584; 39

A.L.T., 71. F.C., Madden, C.J., Hood and
Cussen, JJ.

Criminal law—Direction to jury—Reason-

able doubt as to guilt.J—Per Madden, G.J.—
There is no rule of law which requires the

Judge to tell the jury that if they have any
reasonable doubt they should acquit the

prisoner. R. v. Graham, (1915) V.L.R., 402
;

37 A.L.T., 28 ; 21 A.L.R., 273.

Evidence — Corroboration — Accomplice.]

—The application of the rule of prudence

requiring the Judge to direct the jury as to

the corroboration of an accomplice considered.

R. V. Graham, (1915) V.L.R., 402; 37

A.L.T., 28 ; 21 A.L.R., 273. F.C., Madden,

G.J., a' Beckett and Hood, JJ.

Appeal—Facts not in dispute before primary

Judge—Inference from the facts—Power of

appellate Court to draw.]—Where the facts

are not in dispute before the primary Judge,

the Full Court on appeal may draw from the

facts inferences different from those drawn

by the primary Judge. Eddy v. Eddy, (1917)

V.L.R., 456 ; 39 A.L.T., 48 ; 23 A.L.R., 269.

F.C., Madden, C.J., Hodges and Hood, JJ.

Appeal—Findings of fact.]—Observations

by Citssen, J., upon the attitude of Coiu'ts of

Appeal in regard to findings of fact. Mac-

Bean v. Trustees Executors and Agency Co.

Ltd., (1916) V.L.R., 425; 38 A.L.T., 27;

22 A.L.R., 191.

Order to review—Power of Court—Uncon-

tradicted evidence—Inference as a matter of

law—Inferences of fact.]—On an order to

review where the case depends on documents

and uncontradicted evidence the Court will

consider whether as » matter of law the

,

Justices should have drawn an inference

other than that which they in fact drew, but

will not draw its own inference from the facts

irrespective of what the Justices have done.

AWom V. Dunn, (1917) V.L.R., 70; 38

A.L.T., 110 ; 23 A.L.R., 3. Hood, .J.

Licensing Act 1906 (No. 2068), sec. 91 (3)—
Person found on licensed premises within hours

during which sale of hquor prohibited—Pres-

ence on premises for lawful purposes—Justices

—Unreasonable finding of fact—Evidence all

one way—Witnesses not cross-examined as to

character or credibility.]

—

See_ Licensing.

Wilson V. Janes, (1915) V.L.R., 636; 37

A.L.T., 198 ; 21 A.L.R., 490.

Uncontradicted evidence—Duty of Justices.]

—/See Justices of the Peace. McDonald v.

Webster, (1913) V.L.R., 506.; 35 A.L.T., 101 j

19 A,L.R., 663.
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Uncontradicted evidence—Whether Court

may disregard.]—Application of the rule that

.Justices are not entitled to disregard evidence

if it is uncontradicted and is in itself not un-

reasonable nor improbable, and no reason

appears for impugning the credibility of the

witness. Mvrphy v. Kenny, (1916) V.L.R.,

335; 38A.L.T., 1; 22 A.L.P.., 167. Madden,
C.J.

Evidence—Sale of adulterated article—

Uncontradicted evidence of witness for prose-

cution showing ignorance of adulteration by
defendant—Whether Justices may disregard

—

Pure Food Act 1905 (No. 2010), sees. 32, 35,

36.]—^Upon the hearing of an information

for selling milk which was adulterated, the

defendant's driver, from whom the milk was
purchased, being called as a witness for the

prosecution, gave evidence that he had
added water to the milk without the know-
ledge or authority of the defendant. The
Justices disbelieved that evidence, and also

the defendant's evidence to the like effect,

and convicted the defendant, the effect of

their decision being that the defendant

knowingly sold adulterated milk. Held, that

in the circumstances stated the Justices were

not entitled to disregard the driver's evidence,

and that the case should be remitted for

re-hearing. Lennox v. Callaghan, (1915)

V.L.R., 461 ; 37 A.L.T., 18. a' Beckett, J.

II. BUEDEN OF PKOOr.

Order XIV. (A) (Rules of 1906)—Summary
judgment by defendant—Action to set aside

judgment in former action—Application to

stay—Burden of proof.]—Upon an applica-

tion to stay proceedings in an ordinary

action, the defendant must show by express

evidence that the actfon is frivolous and

vexatious or that for some other reason it

should be stayed ; but upon such an applica-

tion in an action brought to set aside a former

verdict or judgment of the Court the onus is

on the plaintiff tp show that he has a reason-

able probability of success. Ronald v. Ha/r-

per, (1913) V.L.R., 311 ; 35 A.L.T,, 20; 19

A.L.R., 263. F.C., Madden, C.J., a' Beckett

and Gvsaen, JJ.

Land Act 1915 (No. 2676), sec. 153—Strip-

ping or removing bark from trees on Crown
lands—Proof that road is upon Crown lands^

Presumption—Burden of proof.]—See post,

IV. Mode of Proof ; (c) Presumptions.

Warren v. Eyres, (1918) V.L.R., 147 ; 39

A.L.T., 122 ; 24 A.L.R., 99.

Criminal law^—Obtaining maternity allow-

ance which is not payable—Mens rea—Burden

of proof—Maternity Allowance Act 1912 (No.

8 of 1912), sec. 10 (a).]

—

See Criminal Law,
col. 177. Bex v. Erson, (1914) V.L.R., 144 ;

35 A.L.T., 117 ; 20 A.L.R., 46.

Criminal law—Direction to jury—Reason-

able doubt as to guilt.]—See ante, I. Ftjno-

TioNS OF Judge and Jury ; Inferences of

Fact ; Unconteadioied Evidence. R. v.

Graham, (1915) V.L.R., 402 ; 37 A.L.T., 28 ;

21 A.L.R., 273.

Customs law—^Interference with goods in

control of Customs—Evidence—Burden of

proof—Customs Act 1901-1914 (No. 6 of

1901-^No. 19 of 1914), sees. 33, 255.]—On an

information under sec. 33 of the Customs Act

1901-1914 for interfering without authority

with certain goods subject to the control of

the Customs, the Crown gave evidence to the

effect that the goods had been imported into

Australia, that duty was not paid on them,

that they were not delivered to the importer,

and that a month after importation they were

found in the possession of the accused. No
evidence was called for the accused. Held,

that those facts did not establish conclusively

an interference by the defendant with the

goods while under the control of the Customs,

and /that the provision in sec. 255 of the

Customs Act that the averment of the prose-

cutor contained in the information shall be

deemed to be proved in the absence of proof

to the contrary, had no application. Ade-

laide Stea/mship Co. v. The King, 15 C.L.R.,

65, applied. Symons v. Schiffmann, 20

C.L.R., 277 ; (1915) V.L.R., 645 ; 22 A.L.R.,

376. H.C., Griffith, C.J., Gavan Duffy and

Rich, JJ.

Customs—Evidence— Burden of proof-

Averment in information—Allegation of mat-

ters of evidence in information—Customs Act
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1901-1914 (No. 6 of 1901—No. 19 of 1914),

sees. 33, 255.]—See_ Customs, col. 199.

Schiffmann v. Whitton, 22 C.L.R., 142;

(1916) V.L.R.,'667 ; 22 A.L.R., 374.

Licensing Act 1915 (No. 2683), sec. 161—

Intoxicating Liquor (Temporary Restriction)

Act 1915 (No. 2584), sec. 7 (b)—Licensing—

Intoxicating liquor—Sale without licence

—

Consumption on unlicensed premises—^Prima

facie evidence of sale—Burden of proof.]—
In proceedings under the Incensing Act 1915

for selling intoxicating liquor without a

licence authorizing such sale, sec. 7 (5) of the

Intoxicating lAquor (
Temporary Restriction)

Act 1915 does not do more than enable the

prosecution to launch its case by proving

the consumption or intended' consumption

of liquor on the premises in question, and does

not affect the burden of proof. So that where

evidence is given on behalf of the defendant

negativing the sale the Magistrates must

thereupon determine on the whole of the,

evidence whether or not a sale did in fact

take plade. Bunker v. Mahoney, (1917)

V.L.R., 65 ; 38 A.L.T., 141 ; 23 A.L.R., 41.

Hood, J.

Negligence—Motor omnibus—Accident to

passenger—Res ipsa loquitur—Burden of proof

—Misdirection—New trial. ]—iSee Negligence .

Handasyde v. Melbourne General Motor Bus

Co. Ltd., (1916) V.L.R., 16 ; 37 A.L.T., 120 ;

21 A.L.R., 501.

Negligence—Horse and vehicle left standing

in street—Damage caused by bolting horse

—

Liability of owner—Proof of negligence

—

Burden of proof.]—See Neoliqenoe. Tucker

V. Hennessy, (1918) V.L.R., 56 ; 39 A.L.T.,

159 ; 23 A.L.R., 436.

Negligence—^Injuries caused partly by negli-

gent act—Apportioning damages—Burden of

proof.]—Where in an action to recover

damages for personal injuries caused by the

defendant's negligence, the injuries are such

as might with reasonable certainty be attri-

buted to the defendant's negligent act as an

effective and proximate cause, but may have

been caused partly by the act of the defend-

ant, which was negligent, and partly by an
act of his which was not negligent, the burden

is on the defendant to prove that the injuries

were not wholly caused by his negligent act,

and to show what portion of them was not

so caused. Middleton v. Melbourne Tramway

and Omnibus Co. Ltd., 16 C.L.R., 572;

(1914) V.L.R., 19; 19 A.L.R., 523. H.C.,

Barton, A.C.J., Isaacs a,nA Rich, JJ.

Onus of proof—Claims against estate of

deceased person.]—The onus of proof in an

action against an execxitor to recover money

alleged to have been lent to his testator

discussed. Plunkett v. Bull, 19 C.L.R., 544 ;

(1915) V.L.R., 603. H.C. (1915).

Will—Solicitor and client—Gift to solicitor

of testatrix—Independent advice—Burden of

proof.]—It is not necessary, in order to

establish the validity of a gift to a solicitor

contained in the will of his client, to show

that the client had independent advice.

Re Nickson, (1916) V.L.R., 274; 38 A.L.T.,

46. a' Beckett, J.

Probate—Will obtained by beneficiary

—

Righteousness of transaction—Burden of

proof.]—There is an obligation on any person

taking a benefit under a will, which he has

been instrumental in preparing or obtaining,

of showing the righteousness of the transac-

tion, i.e., that there has been no unrighteous-

ness in his conduct in relation to it. Fulton

V. Andrews, L.R. 7 H.L., at p. 472, followed.

Re Nickson, (1916) V.L.R., 274 ; 38 A.L.T.,

46. a' Beckett, J.

Trade mark — Application— Opposition—
Similar marks—Likelihood of deception

—

Similarity of goods—Burden of proof—Trade

Marks Act 1905 (No. 20 of 1905), sees. 25, 114.]

—See Tkade Marks and Teade Names.

Robert Harper cfc Co. Pty. Ltd. v. A. Boake

Roberts & Co. Ltd., 17 C.L.R., 514 ; 20

A.L.R., 96.

III.

—

Facts which may be Proved.

(a) Similar Facts ; Surrounding Circum-

stances.

See also, post, (e) Malice ; Motive ; Inten-

tion ; System.

Divorce — Adultery — Evidence — Prior

acts of adultery—Marriage Act 1890 (No.

1166), sec. 109.]—A suit for divorce by hus-
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band against wife on the ground of her

adultery with the co-respondent was defended

by the co-respondent alone. The wife

attended for examination pursuant to an

order made by the Judge under sec. 109 of

the Marriage Act 1890, and was examined

accordingly. Held, that evidence given by

her of adulterous relations between her and

the co-respondent was admissible against the

co-respondent to show that their relations

on a subsequent occasion, the adulterous

nature of which would be otherwise improb-

able, were adulterous. McConvillev. Bayley,

17 C.L.R., 509.; 20 A.L.R., 153. H.C.,

Griffith, C.J., Isaacs and Gavan Duffy, JJ,

(1914).
^

Ciiminal law—Evidence—Similar !acts.]

—

Limits of the admissibility of similar facts,

considered. R. v. Herbert, (1916) V.L.R.,

343 ; 37 A.L.T., 199 ; 22 A.L.R., 146. F.C.,

Madden, C.J., Hodges and Cussen, JJ.

Police Offences Act 1912 (No. 243,2), sec.

72 (9)—Evidence—Loitering with intent to

commit a felony—Acts of person in company

of accused—Admissibility.]—The defendant

was charged with loitering in a street with

intent to commit a felony, she being a reputed

thief. The defendant and another woman

had been loitering in company with two men,

and the two women then left the men and

went away together in a cab. After the

women had gone the men found that money

had been stolen from them, and the women

were followed and arrested and taken to the

lock-up. Upon the hearing of the information

evidence was admitted that, while the defend-

ant and the other woman were being taken to

the lock-up, the other woman had handed

something to a man who was following them.

Held, that the evidence was admissible.

Vallance v. Dougan, (1913) V.L.R., 230 ; 34

A.L.T., 199 ; 19 A.L.R., 205. Hood, J.

Manslaughter — Evidence — Admissibility

of—Death caused by motor car—Rate of speed

of motor car half-a-mile from place where

accident occurred—Presumption of continu-

ance of same condition of things.]—The

driver of a motor car was charged with

manslaughter. Whilst driving the motor car

along a country road at night time he ran

down and killed a person who was walking

on the road. Evidence was admitted that

before the accident the motor car was going

at a very high rate of speed at a, point on

the road half-a-mile from the place where the

accident happened. There was nothing in

the last half-mile of the road traversed by the

motor car before the accident to necessitate a

lessening of speed. The evidence as to the

rate of speed of the motor car at the time of

the collision was conflicting. Held, that the

evidence as to the rate of speed half a mile

from the place where the accident happened

was rightly admitted. R. v. Lewis, (1913)'

V.L.R., 227; 34 A.L.T., 188; 19 A.L.R.,

174. F.C., a'' Beckett, Hodges and Cussen,

JJ.

Criminal law—Evidence—Other offences

committed by accused—Evidence as to part of

transaction elicited in cross-examination by

prisoner—Evidence as to whole of transaction

—Admissibility.]—On the trial of a prisoner

charged with obtaining money by false pre-

tences from the Naval Department, counsel

for prisoner in cross-examination elicited

from a witness for the Crown that the prisoner

had repaid to the Naval Department certain

moneys. Evidence was then tendered for

the Crown to show that the moneys repaid

by the prisoner were on account of alleged

defalcations other than those for which he

was then being tried. This evidence was

objected to but was admitted. Held (by

Madden, G.J. and Hodges, J., Hood, J.,

dissenting), that the evidence was properly

admitted. Per Madden. C.J., on the ground

that where one party puts in evidence as to

part of a transaction the other party is entitled

to put in evidence as to the rest of that trans-

action in order to sho'y that the complexion

sought to be given to the transaction by the

evidence as to .part of it is not the true one,

and also that the evidence was admissible

to anticipate the defence that the moneys

were paid in respect of the offence with which

the prisoner was charged, or on the principle

that the evidence was admissible to anticipate

the defence that the money the prisoner was

charged with obtaining by false pretences

had been taken by him by mistake! Per

Hodges, J., on the ground that the prisoner
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having adduced evidence as to part of a

transaction, the Crown was entitled to prove

the whole of it. Rex v. 0'Donoghue, (1917)

V.L.R., 449 ; 39 A.L.T., 46 ; 23 A.L.R., 287.

F.C.

Libel—Report of Parliamentary proceedings

—Fair report—Fair comment-^-Words com-

plained o£ part of report—Relevancy of con-

text—Purposes for which context may be

looked at.]—In an action for libel in which

the words complained of formed part of an

account of Parliamentary proceedings pub-

lished in a newspaper, and the defences were

that in so far as the words complained of

consisted of statements of fact, they were

a fair and accurate report of Parliamentary

proceedings, and that in so far as they con-

sisted of expressions of opinion they were

fair comment on a matter of public interest,

the Judge at the trial handed the whole

publication to the jury, but directed that

neither counsel nor the jury were to use the

portion of the paper other than the words

complained of, except for the purpose of

determining the meaning of such words, and

the question whether they should be regarded

as report or comment. Givens v. David

Syme S Co., (1917) V.L.R., 437 ; 39 A.L.T.,

36 ; 23 A.L.R., 206. Cusam, J.

Libel—Report of Parliamentary proceedings

—Words complained of a summary of speech

in Commonwealth Senate—Fair comment

—

Mitigation of damages—Speeches in House of

Representatives, evidence of.]—In an action

for libel the words complained of, which were

contained in an account of proceedings of the

Parliament of the Commonwealth, published

in the defendants' newspaper, consisted of a

short summary of what Senator Watson was

said to have alleged in the Senate. On the

trial a question arose whether speeches made

in the House of Representatives on the same

day as the statement of Senator Watson was

made in the Senate, which speeches contained

comments upon and attributed a meaning to

Senator' Watson's statement, could be given

in evidence on behalf of the defendants (who

were relying on pleas of fair report and fair

comment), it being contended—(1) That the

jury might attribute a meaning to the words

complained of which would be tantamount

to substituting for the words " Senator

Watson alleged " the words " it was alleged

in Parliament " or " it was alleged in Parlia-

ment that Senator Watson alleged "
; (2)

that the defendants were, on the authority of

Wason V. Walter, L.R. 4 Q.B., 73, entitled to

comment upon the statements made by

members in such speeches, taking the mean-

ing such members put on Senator Watson's

statement as being correct, and generally

taking their statesments as true
; (3) that such

speeches were admissible in mitigation' of

damages, as showing how persons would

understand Senator Watson's statement.

Held, that on none of these grounds could

evidence be given of the speeches. Oivens v.

David Syme <fc Co.. (1917) V.L.R., 437 ; 39

A.L.T., 36 ; 23 A.L.R., 206. Gussen, J.

(6) Trade Usage.

Customs duties—Classification of goods

—

Trade usage, evidence of.]—Where an article

of a kind which has never been imported into

Australia is imported, evidence as to what

that article would be called in the trade is

not admissible for the purpose of establishing

a name by trade usage, and so bringing an

article within a particular item of the Customs

Ta/riff Act. Whitton v. Falkiner, 20 C.L.R,.

118; (1915) V.L.R., 304; 21 A.L.R., 212.

H.C., Griffith, C.J. Isaacs, Higgins, Oavan

Duffy and Rich, JJ.

(c) Ratification.

Principal and agent—Servant of municipal

council, authority of—Adoption and ratifica-

tion of acts of servant—Liability of council for

injuries sustained owing to defective construc-

tion of footbridge.]—The defendant munici-

pality placed » footbridge over a gutter made

by it in one of its streets. After it had been

in use for many years, the footbridge was

wrenched from its position by some mis-

chevious persons, and one N., acting under

the instructions of one Y., put the footbridge

back in its old position, but so insecurely

that it was liable to tilt up when walked upon.

The plaintiff used the footbridge, and by

reason of this defect, without any neghgenoe

on her part, was thrown down and injured.
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In an action by the plaintiff against the

defendant municipality to recover damages

for the injuries thus sustained the evidence

showed that N. was an employee of the

defendant ; that he only worked when

reqiiired at 7s. a day ; that his duty was to

clean the gutters, and if any rep'airs were

wanted which he could do, to report them

;

that an engineer of the defendant municipal-

ity instructed him if he saw anything out of

repair to report it to Y., a councillor of the

municipality, and to do what Y. told him

;

that he had reported the displacement of the

footbridge to Y., and replaced it under Y.'s

instructions. The evidence also showed that,

at a meeting of the Council of the defendant

municipality, held about three weeks befoK

the accident to the plaintiff, Y. had informed

the Council that the footbridge had been

displaced, and that he had had it replaced ;

and that the Council had passed a resolution

directing its engineer to inspect the footbridges

in the street in question with a view to repair

and alteration of their positions if advisable.

All this evidence was given by persons whose

interests were in a sense adverse to the plain-

tiff, and was uncontradicted by any evidence

for the defendant. The jury found for the

plaintiff on the ground that the defendant

through its servant N. was guilty of faulty

re-construction. Held {per totam curiam),

that the eyidence justified the finding.

Held, also (per Hodges and Cussen, JJ.),

that there was evidence to justify the finding

that the Council adopted and ratified the act

of N. in replacing the footbridge. Johnston

V. llca-ong Shire, (1913) V.L.R., 287;, 35

A.L.T., 3 ; 19 A.L.B., 247. F.C.

(d) Identification.

Crimes Act 1915 (No. 2637), sec. 44—Crim-

inal law—Evidence—Abusing girl between ten

and sixteen years of age—Age oJ girl—Certified

copy of entry in Register of Births—^Identifica-

tion—Date of birthday celebration—Nam&—

Hearsay— Apparent age— Registration of

Births and Deaths and Marriages Act 1915

(No. 2730), sees. 8, 10, 50.]—On the trial of a

prisoner charged under sec. 44 of the Crimes

Act 1915, with unlawfully and carnally

knowing, in December, 1914, a girl above the

age of ten and under the age of sixteen years,

the following was the evidence as to the girl's

age. She swore tliat her name was Elsie

Milne and that her birthday was Celebrated

on 31st December. ' A certified copy of an

entry in the Register of Births was put in

evidence, and showed that on 31st December,

1899, a female child named Elsie was bom
of a mother whose name was Sarah Milne.

The employer of the girl, a married woman
with three sons aged thirteen, twelve and nine

respectively, swore that in 1913 the girl looked

as though she was thirteen years of age. The

prisoner was convicted. Held, that the evi-

dence as to the name and the date ^ which

her birthday was celebrated might properly

be regarded by the jury in determining the

question whether she was the girl whose birth

was referred to in the certified copy of the

Register of Births and that there was suffi-

cient evidence to justify the finding that the

girl was in December, 1914, under sixteen

years of age. E. v. Tomes, (1917) V.L.R.,

78 ; 38 A.L.T., 123 ; 23 A.L.R., 30. F.C,

a' Beckett, Hodges and Cussen, JJ.

Criminal law—(larceny—Receiving stolen

goods—Proof of ownership—Evidence—Ad-

missibiUty— Imported goods— Marks and

brands on goods corresponding with marks and

brands on goods referred to in shipping docu-

ments.]—Upon a presentment for larceny of,

and for receiving, certain cases of goods

alleged to have been stolen from a wharf,

after importation from England, the Crown

sought to prove ownership by the evidence

of an employee of the alleged importers and

owners, who deposed that certain marks and

brands upon the cases in question corres-

ponded with the marks and brands which,

according to shipping documents received

from the exporter by the aUeged importers

and owners, were upon like cases which the

alleged importers and owners had, as appearing

by the documents, imported from England

by a particular vessel. The accused was

found guilty of receiving. Held, that the

evidence was inadmissible to prove ownership,

and that the conviction must be quashed.

B. v. McNamara, (1917) V.L.R., 407. E.G.,

Madden, C.J., a' Becketi and Cussen, JJ.
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Identity of name—Identity o£ person.]—

Prima facie identity of name is evidence of

identity of person. Allan & Co. Pty. Ltd.

V. Reed, (1913) V.L.R., 422 ; 19 A.L.R., 472.

Hodges, J.

Police OHenees Act 1912 (No. 2422), sec. 40

(1), (2)—Identity of goods with property

believed to have been stolen.]—Where sus-

pected goods found in the defendant's posses-

sion are identical in description with goods

believed to have been stolen, the offence

under sec. 40 (1) of the Police Offences Act

1912 is proved unless the defendant gives a

satisfactory account as to how he came by

such goods. Clugston v. Boberts, (1915)

V.L.E., 456 ; 37 A.L.T., 46 ; 21 A.L.R., 270.

a' Beckett, J.

War Precautions Act 1914-16 (No. 10 of

1914—No. 3 of 1916)—War Precautions

Regulations 1915 (Statutory Rules 1915, No.

130), reg. 12—Supplying liquor to a member

of His Majesty's Forces—Prima facie evidence.

—In order to prove that a man is a member

of His Majesty's Forces it is not necessary to

formally produce his attestation papers.

Where upon a charge against a person for

that being the holder of a victualler's licence

and having been required by an order in

writing of a competent military authority

to close the licensed premises during all hours

of the day and night to members of His

Majesty's Forces he did fail to do so, evidence

which was uncontradicted was given that

certain soldiers identified by name and in

uniform and described as holding certain

military rank, did enter the licensed premises

and therein partake of intoxicating liquor.

Held, that there was a sufficient prima facie

case that the men were members of His

Majesty's Forces. McCa/rthyv. Daii'es, (1916)

V.L.R., 636 ; 38 A.L.T., 61 ; 22 A.L.R., 384.

Hood, J.

(e) Malice ; Motive ; Intention ; System.

See also, ante, (a) Similar Facts ; Surround-

ing Oircumetances.

Criminal law—Counterfeit coin—Uttering

—Person acting in concert—Possession of other

counterfeit coin by such person—Evidence

—

Admissibility.]—D. and S. were tried upon

a presentment charging them on four counts

with uttering counterfeit coins. 'Evidence-

was given that S. had entered the shop of and

attempted to pass off on » certain person a

counterfeit half-crown in payment of a three-

penny purchase, and that about five minutes-

before D. had entered the same shop, made
a three-penny purchase, and tendered to the

same person what looked like a half-crown,

but that she examined it and to her it seemed

bad, and that she had refused to take it. S,

and C, upon the respective coins being

rejected, each stated that he had obtained

the coin from " the barber down the street."

S. had passed off or attempted to pass off on

three other persons in the same street counter-

feit half-cro-svns" within the previous half-hour,

and during that time S. and D. had been seen

talking together in the street. Evidence was
given that when D. was arrested, two days

later, he had in his pocket a counterfeit florin,

and in a pocket of his clothes hanging in his

bedroom were a silvered penny and two
silvered half-pennies. The jury found S.

guilty upon all four counts, and found D.
" not guilty of uttering but guilty of acting

in concert with S." Upon the Judge refusing

to take that verdict against D. and directing

the jury that they should convict D. only if

they found that D. was present at the place

of uttering when S. was there, that D. knew
the coins uttered by S. were counterfeit, and

that D. was acting in concert with S. The
jury returned a verdict against D. of M g^ilty

of uttering, of acting in concert with S.," and

the Judge thereupon directed a verdict of

guilty of uttering upon each count to be

entered against D. Held, that the evidence

as to the possession by D. of the counterfeit

and silvered coins was inadmissible, and that

as regards D. there should be a new trial.

Rex V. Dunn, 35 A.L.T., 42; 19 A.L.R.,

326. F.C. (1913).

Criminal law—Evidence—Similar acts

—

System—Intent—Anticipated defence.]—The
prisoner was charged with unlawfully using

an instrument upon the body of A. with

intent to procure her miscarriage. The
evidence at the trial showed that A., being

pregnant, went to the prisoner's house, and
was told by the prisoner that the fee was
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fifteen guineas, and was shortly afterwards

operated upon by the prisoner by certain

means. The evidence of B. was tendered

that she, being pregnant, at a later hour on

the same day went to the prisoner's house

and was told that the fee was fifteen guineas,

and was similarly operated upon by the

prisoner by the same means. Held (per

Madden, C.J., a' Beckett and Hood, JJ.), that

the evidence of B. was admissible to prove

that the prisoner was carrying on the system-

atic pursuit of the one criminal object ; also

{per Madden, G.J. and Hood, J.), that it was

admissible (a) to prove the intent with which

the acts forming the basis of the charge were

done, and (6) to rebut an anticipated defence

tha,t those acts were innocent. B. v.

Graham, (1915) V.L.R., 402 ; 37 A.L.T., 28

;

21 A.L.R., 273. F.C.

Sodomy— Evidence— Subsequent similar

acts—Evidence disclosing other offences

—

Admissibility o£—Accomplice—Corroboration

New trial.]—Upon the trial of H. for an

unnatural offence upon A. on a given date,

evidence by A. that H. had committed

similar offences on him on the four succeed-

ing nights, and by B. that H. had com-

mitted a similar offence on him prior to such

date was tendered and admitted. Held, that

such evidence was inadmissible, but that as

there was evidence which a jury, properly

directed, might deem corroborative of A.'s

evidence, there should be a new trial. B. v.

Rearden. 4 F. & F., 76, discussed. Limita-

tions to the admissibility of similar facts

when relevant to the issue, considered. B.

V. Herbert, (1916) V.L.R., 343; 37 A.L.T.,

199; 22 A.L.R., 146. F.C, Madden, C.J.,

Hodges and Cuasen, JJ.

(f) Character and Reputation of Accused

Persons.

Criminal law—Cross-examination oJ pris-

oner—Evidence of good character—Question

relevant to offence charged.]—Upon the

hearing of a charge of unlawfully using an

instrument upon the body of a woman with

intent to procure her miscarriage, the prisoner

in her evidence in chief on her own behalf,

swore that she was a certificated midwife, and

had had a course of training, and that for

fifteen years she had carried on business at

her house and had always delivered maternity

oases there. She admitted using an instru-

ment on the body of the woman, but for a

perfectly innocent purpose. In cross-exam-

ination she was asked " How long is it since

a child was born in your house ? " Her

answer was " Two years and a half." Held

(per Madden, C.J. and Hood, JJ.), that the

question and answer were admissible under

sec. 34 (3) of the Evidence Act 1891 as being

relevant' to the particular offence with which

the prisoner was charged ; and (per Madden,

C.J.), to answer the prisoner's evidence in

chief, the effect of which was to suggest

good character. B. v. Graham, (1915)

V.L.R., 402; 37 A.L.T., 28; 21 A.L.R.,

273. F.C.

Police Offences Act 1913 (No. 2432), sees.

72 (9), 74 (a)—Suspected person loitering in

or frequenting public place with intent to

commit felony—Reputation as thief, evidence

of.]—Evidence as to the matters stated in

sec. 74 (a) of the Police Offences Act 1912

is admissible in support of an information

laid under sec. 72 (9) of that Act. Olholm v.

Eagles, (1914) V.L.R., 379; 36 A.L.T., 6;

20 A.'L.R., 240. F.C, a' Beckett, Hood and

Cusaen, JJ.

(g) Declarations Against Interest.

Evidence—Declaration against interest.]

—

In an action against an executor to recover

money alleged to have been lent to the

testator in various sums from time to time,

evidence was given on behalf of the plaintiff

that prior to his death the testator and the

plaintiff had an interview at which they had

a settlement of accounts, whereupon the

testator paid her £500, and acknowledged

that he still owed her £550. Evidence was

tendered on behalf of the executor of a con-

versation immediately before the settlement

of accounts, in the course of which the

testator had said that he was going to settle

up with the plaintiff and that he owed her

£500. This evidence was rejected. Quaere,

whether the statement of the testator was a

declaration against interest so as to be

admissible. But, held, that the weight of the

10
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evidence, if admitted, was not sufficient to

vitiate a finding in favour of the plaintiff.

Plunlcett V. Bull, 19 C.L.R., 544; (1915)

V.L.R., 603. H.C., Griffith, C.J., Isaacs,

Gavan Duffy and Rich, JJ. (1915).

(?^) Estoppel.

Insolvency—Petition for sequestration based

on failure to comply with debtor's summons

—Dismissal of application to dismiss debtor's

summons—Existence of debt, whether res

judicata—Insolvency Act 1890 (No. 1102),

sees. 37 (vi.), 38.]

—

See, Estoppel. Bowling

V. Colonial Mutual Life Assurance Society

Ltd., 20 C.L.R., 509; (1915) V.L.R., 604;

21 A.L.R., 425.

Imprisonment of Fraudulent Debtors Act

1915 (No. 3667), Part III.—No order made on

summons to debtor—Whether a bar to subse-

quent proceedings—Certificate of dismissal

—

Justices Act 1915 (No. 2675), sec. 88 (15).]—

See Debtors Act, col. 207. Cooper & Sons

V. Dawson, (1916) V.L.R., 381 ; 38 A.L.T.,

17; 22 A.L.R., 181.

Maintenance—Illegitimate child—Estoppel

—Pre-maternity order not appealed from

—

Whether defendant estopped by, in proceedings

for maintenance of child—Marriage Act 1890

(No. 1166), sec. 43—Marriage Act 1900 (No.

1684), sec. 4.]—^In proceedings for the main-

tenance of an illegitimate child by the mother

against the alleged father, he is not estopped

from denying the paternity of the child by

proof of the existence of » pre-maternity

order obtained against him by the mother.

Baxter v. Baxter, (1914) V.L.R., 444; 36

A.L.T., 34 ; 20 A.L.R., 281. Hodges, J.

Maintenance—Illegitimate child—Res judi-

cata—Complaint for maintenance against

putative father—Previous complaint dismissed

on merits—Marriage Act 1890 (No. 1166),

sees. 43, 43, 50, 52.]—See Estoppel. Trigg

v. Kettle, (1915) V.L.R., 167; 36 A.L.T.,

167; 21 A.L.R., 161.

Marriage Act 1915 (No. 3691), sec. 93—
Marriage Act 1890 (No. 1166), sec. 53—Order
for maintenance of illegitimate child—Con-

firmation on appeal to General Sessions

—

Second appeal to General Sessions—Jurisdic-

tion—Res judicata.]—-See Estoppel. Lon-

drigan v. Baird, (1918) V.L.R., 40; 39

A.L.T., 84.

Criminal law—Autrefois acquit—Receiving

stolen property—Previous acquittal on charge

of unexplained possession of property suspected

of being stolen—Police Offences Act 1912

(No. 3433), sec. 40 (1), (3).]—-See Estoppel.

R. v. Cleary, (1914) V.L.R., 571 ; 36 A.L.T.,

76 ; 20 A.L.R., 329.

Criminal law—Practice—Autrefois acquit

—Acquittal on charge of conspiracy to com-

mit unlawful act—Subsequent charge of com-

mitting such act—Maternity Allowance Act

1913 (No. 8 of 1913), see. 10.]—See Estoppel.

R. V. Erson, (1914) V.L.R., 144 ; 35 A.L.T.,

117; 20 A.L.R., 46.

Criminal law—Autrefois convict—Convic-

tion for interfering with goods subject to

control of Customs—Larceny of the same

goods—Customs Act 1901 (No. 6 of 1901), sec.

33—Acts Interpretation Act 1915 (No. 3609),

sec, 25.]

—

See Estoppel. R. v. McNicol,

(1916) V.L.R., 350; 3S A.L.T., 23; 22

A.T..R., 197.

IV.

—

Mode of PROor.

(a) Judicial Notice ; Information Obtained

Otherwise than from Evidence.

Judicial notice—Nature of the facts of which

the Court takes notice.]—Apart from Statute,

wherever a, fact is so generally known that

every ordinary person may reasonably be

presumed to be aware of it, a Court judicially

notices it, either simpliciter if it is at once

satisfied of the fact without more, or after

such information or investigation as it con-

siders reliable and necessary in order to

eliminate any reasonable doubt. .4 Court

will, therefore, judicially notice who are the

Ministers of the Crown and a signature

purporting to be that of a Minister of the

Crown and to verify an official statement.

Holland, v. Jones, 23 C.L.R., 149 ; 23 A.L.R.,

165. H.C., Barton, A.C.J. , and Isaacs, J.

(1917).

War precautions—Prosecution—Consent of

Minister for Defence—Proof—Judicial notice

—"Official document"—"Official signa-



293 EVIDENCE. 294

ture "—War Precautions Act 1914-1916 (No.

10 of 1914—No. 3 of 1916), sec. 6—War Pre-

cautions Regulations 1915 (Statutory Rules

1915, No. 130), regs. 88 (b), 49—Evidence Act

1905 (No. 4 of 1905), sec. 4.]—On a summary

prosecution instituted by an officer of the'

Defence Department for an offence . against

the War Precautions Act 1914-1916, which

by see. 6 (3a.) is required to be authorized

in writing by the Attorney-General or the

Minister for Defence, in order to prove the

authority, counsel for the informant tendered

in evidence the original information in the

margin of which were written the words

" I consent to this prosecution " and a

signature of the name of the person who in

fact was the Minister for Defence. Held,

that the document taken as a whole was an

" official document" and that the signature

was an " official signature " within the mean-

ing of sec. 4 of the Evidence Act 1905, of

which the Court was bound to take judicial

notice, and therefore that the authority of

the Minister was sufficiently proved. Hol-

land V. Jones, 23 C.L.-R., 149; 23 A.L.R.,

165. H.C., Barton, A.C.J., and Isaacs, J.

Evidence—Judicial knowledge of Proclama-

tion—Proclamation under Thistle Acts, no

evidence of—Thistle Act 1890 (No. 1145), sec.

'4—Thistle Act 1893 (No. 1337), sec. 3—Evi-
dence Act 1890 (No, 1088), sec. 17.]—The

Thistle Acts provide that the Governor-in-

Council may by Proclamation in the Govern-

ment Gazette declare any plant to be a

" thistle " within the meaning of the Thistle

Act 1890, and that thereupon the word

" thistle " in the Thistle Act 1890 shall be

deemed to include any plant named in such

Proclamation. The Govemor-in-Council by

a Proclamation in the Government Gazette

declared star and saffron thistles to be thistles

within the meaning of the Thistle Act 1890,

but upon the hearing of an information

against the occupier of certain land charging

that he did not within fourteen days after

service of the notice required by the Act

destroy the star and saffron thistles growing

upon such land, no evidence was given of

the Proclamation declaring star and saffron

thistles to be thistles within the meaning of

the Thistle Act 1890. The Justices stated

that they knew of the Proclamation and

over-ruled an objection by the defendant

that there was no evidence of it before the

Court. Held, that the Justices were entitled

to act upon their knowledge of the Proclama-

tion without the production of the Government

Gazette or other evidence of the contents of

the Proclamation. Marshall v. Wettenhall

Bros., (1914) V.L.E,., 266; 35 A.L.T., 145;"

20 A.L.R., 103. a'Beckett, J.

Evidence—Affidavit sworn outside Victoria

—Commissioner of High Court of Judicature

of England—Signature and official character

—Judicial notice.]—See post, 'VIH. Evidence

OUT or CotJBT
; (6) Affidavits. Australasian

Temperance and General Mutual Life Assur.,

once Society Ltd. v. White, (1913) V.L.R.,

132 : 34 A.L.T., 153 ; 19 A.L.R., 124.

Evidence—Practice—Affidavits in places,

out of Victoria—South Australia—Justice of

the Peace—Person purporting to have author-

ity to administer oaths—Judicial notice

—

Evidence Act 1915 (No. 8647), sec. 116.]—^ee

post, VIII. Evidence out of Couet ; (6)

Affidqmts. Re Hart, (1917) V.L.R., 247;

38 A.L.T., 182 ; 23 A.L.R., 128.

(6) Admissions.

Criminal law—^Plea of guilty, effect of

—

Admission of all material facts.]—A plea of

guilty amotmts to an admission of all facts

material to the charge, and dispenses with

any proof. R. v. Henry, (1917) V.L.R., 525 ;

39 A.L.T., 41. Madden, C.J.

Criminal law—Trial of prisoner—Plea of

guilty, effect of.]—A plea of guilty operates

as an admission of all the essential facts and

law involved in the presentment. B. v.

Ingiis, (1917) V.L.R., 672 ; 23 A.L.R., 378.

F.C., Madden, G.J., Hood and Cussen, JJ.

Licensing Act 1915 (No. 8683), sees. 177

838—Sale on licensed premises after hours

—

LicLUor delivered outside premises—Evidence

—Admission—Statement in presence of licen-

see—False denial of fact.]—^In proceedings

under sec. 177 of the Licensing Act 1915
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against the licensee of an hotel upon a charge

of selling liquor on his premises during hours

not authorized by the license, evidence was

given by a constable that on August 1 6th at

10.30 p.m. in answer to a knock by a woman

the side door of the hotel was opened by the

licensee and the two spoke together ; that

the woman then walked away about ten

paces and stood for about four minutes until

the licensee who had gone into the hotel came

out and went to where the woman was

standing, and appeared to hand her some-

thing ; that shortly afterwards the woman

was stopped by the police and found to have

in her possession a bottle containing ale and

another containing whisky ; that when the

woman was confronted with the licensee

she said that he was the man from whom she

had bought the liquor, and that she had paid

Is. 3d. for it, and he thereupon said that he

had never seen her before. Held, that the

Justices were at liberty to conclude that the

licensee falsely denied having previously

seen the woman because he would not

contradict her statement, and that the

statement was accordingly admissible in

evidence. Weslcott v. Hurley, (1916) V.L.R.,

706 ; 38 A.L.T., 97 ; 22 A.L.R., 464. Hood,

J.

War Precautions Regulations—Proof of

—

Printed paper purporting to be copy of regula-

tion printed by Government Printer—Paper

produced and dealt with by parties as being

before the Court—Rules Publication Act 1903-

1916 (No. 18 of 1903—No. 16 of 1916), sec. 6.]

—On the hearing before a Police Magistrate

of an information for an offence against a

statutory regulation made under the authority

of the War Precautions Act, a printed paper,

purporting to be a copy of the statutory rule

containing the regulation and to be printed

by the Government Printer as required by

^ec. 6 of the Rules Publication Act 1903-

191,6, was produced, and was dealt with by

the parties as being part of the material

before the Cburt, but was not formally put in or

marked as an exhibit. Held, that the

regulation was properly in evidence. Grieve

V. Leieis, 23 C.L.R., 413; (1917) V.L.R.,

607 ; 23 A.L.R., 304- H.C., Barton, Isaacs

and Oavan Duffy, JJ.

(e) Presumptions.

See also, post, VI. Documentary Evidence.

Copyright Act 1913 (No. 20 of 1918),

Schedule—Copyright Act 1911 (1 & 2 Geo.

v., c. 46), sec. 6 (3)—Presumption as to owner-

ship of eopyright.]^— Quaere, whether the

provisions of sec. G (3) apply except as to

proceedings in an action. Sands tb McDou-

gall Pty. Ltd. v. Robinson, 23 C.L.R., 49 ;

23 A.L.R., 154. H.C., Isaacs, Gavan Duffy

and Rich, J.J. (1917).

Advancement — Trust — Parent and child

—Husband and wife—Evidence—Presump-

tion.]—The principles of substantive law and

the rules of evidence applicable to the con-

sideration of the question whether or not a

transaction between parent and child or be-

tween husband and wife amounts to a trust or

to an advancement, considered. Stuckey v.

Trustees Executors and Agency Co. Ltd.,

/1910)V.L.R., 55; 31 A.L.T., 157; 16 A.L.R.,

65, considered. Davies v. National Trustees

Executors and Agency Co. of Australasia

Ltd., (1912) V.L.R., 397. Gussen, J.

Land Act 1915 (No. .2676), sec. 153—Strip-
ping or removing bark from tree on Crown

lands—Proof that road is upon Crown lands

—

Presumption—Burden of proof.]—The defen-

dant was charged under sec. 153 of the

Land Act 1915 with having removed bark

from trees on Crown lands, i.e., from trees

on a certain road. Held, that there was no

presumption that the road was on Crown

lands. M'Grath v. Smith, 2 V.L.R. (L.), 231,

distinguished. Warren v. Eyres, (1918)

V.L.R., 147; 39 A.L.T., 122; 24 A.L.R.,

99. Midden, C.J.

Easement, creation of—Fiction of lost

modern grant—Whether applicable where land

vested in trustee—Breach of trust.]

—

See

Easements. Tucketl v. Brice, (1917) V.L.R.,

36 ; 38 A.L.T., 194 ; 23 A.L.R., 85.

Bills of Exchange Act 1909 (No. 27 of 1909),

sees. 25, 35 (2), 60, 61, 95—Promissory note

payable to order—Indorsement by third party

before delivery to holder—Liability of third

party to holder—Name of holder signed above

that of third party after action brought

—

Estoppel—Signing bill otherwise than a&
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drawer or acceptor—Liabilities of indorser

—

Holder in due course, prima facie presumption

as to.]

—

See Bills of Exchange and Prom-

issory Notes. Trimble v. Thome, (1914)

V.L.R., 41 ; 35 A.L.T., 151 ; 19 A.L.R., 568.

Manslaughter — Evidence — Admissibility

of—Death caused by motor car—Rate o! speed

of motor car half-a-mile from place where

accident occurred-^Fresumption of continu-

ance of same condition of things.]

—

See ante,

III. Facts which may be Proved. ; (a)

Similar Facts ; Surrounding Circumstances ;

R. V. Lewis, (1913) V.L.R., 227 ; 34 A.L.T.,

188 ; 19 A.L.R., 174.

{d) Stage of Proceedings at which Evidence

may be Received,

Police Offences Act 191S (No. 2433), sec. 72

<9)—" Suspected person "-^Grounds of sus-

picion, when to be given in evidence.]—^Where

-under sec. 72 (9) of the Police Offences Act

1912 a person is charged with being a sus-

pected person, loitering, &c., the grounds of

the suspicion should not be stated in the

evidence in chief. Olholm v. Eagles, (1914)

V.L.R., 379 ; 36 A.L.T., 6 ; 20 A.L.R.,

240. F.C., a' Beckett, Hood and Cussen, JJ.

Criminal law—Second offence—Evidence

of first offence, when it may be given—Milk

_ and Dairy Supervision Act 1905 (No. 3011),

sec. 44 (1) (g).]

—

See Criminal Law, col. 182.

Mohr V. Daly, (1914) V.L.R., 439 ; 36 A.L.T.,

25 ; 20 A.L.R.. 299.

Crimes Act 1915 (No. 3637), sees. 593, 594

—Criminal appeal—Practice—Evidence for

defence becoming available since trial—Pro-

posed witnesses examined before Full Court.]

—See Appeal, col. 2o. R. v. Ennor, (1916)

V.L.R., 376; 37 A.L.T., 202; 22 A.L.R.,

120.

(e) Statutory Requirements of Written

Evidence.

(1) Statute of Frauds.

Agreement to procure loan on mortgage

—

Contract concerning interest in land—Instru-

ments Act 1890 (No. 1103), sec. 208—Statute

of Frauds (29 Car. H., c. 3), sec. 4.]— HeZd,

that an oral contract by which the defendants

agreed to raise for the plaintiff the sum of

£84,000 on the security of the plaintiff's

land was not a contract concerning an interest

in land, and was not within the Statute of

Frauds. Gray v. Dalgety, 19.C.L.R., 350;

(1915) V.L.R., 184; 21 A.L.R., 72. H.C.

(1914).

Contract— Agency— Agreement to procure

loan on mortgage of land—Interest in land

—

Statute of Frauds (29 Car. II., c. 3), sec. 4—
Instruments Act 1890 (No. 1103), sec. 208.]—

A contract wherebj' A. for valuable con-

sideration undertakes to find some person or

persons able and willing to lend to B. £72,000

at 4 per cent, on first mortgage, and £12,000

at 5 per cent, on second mortgage of B.'s

land, other terms being reasonable, is not a

contract concerning an interest in land,

and is therefore not within the Statute of

Frauds, sec. 4 ( Instruments Act 1890, sec.

208). Gray v. Dalgety <fc Co. Ltd., 19

C.L.R., 356; (1915) V.L.R., 184; 21 A.L.R.,

72, approved. Gray v. Dalgety & Co. Ltd.,

21 C.L.R., 509; (1916) V.L.R., 444; 22

A.L.R., 228. H.C. [In this case an appeal to

the Privy Council is pending.]

Landlord and Tenant Act 1890 (No. 1108),

sees. 3, 4, 93—Instruments Act 1890 (No.

1103), sec. 208—Landlord and tenant—Eject-

ment^—Parol lease—Tenant in possession

—

Statute of Frauds—Contract not to be per-

formed within one year.]—B. was tenant of

premises under a lease from K. expiring on

the 30th June, 1913. Qn the 20th October,

1912, K. verbally agreed to grant to B. a

lease of the premises for a further period of

two years, commencing on the 1st July,

1913. On the 20th May, 1913, K. gave B.

notice to quit the premises on the 30th June,

1913, but B. refused to give up possession,

whereupon K. took proceedings for the

ejectment of B. Held, that as B. was setting

up the parol lease merely as a defence, and

was in possession under that lease, he was

entitled to retain possession of the premises.

Kewley v. BaU, (1913) V.L.R., 412; 35

A.L.T., 51 ; 19 A.L.R., 474. Hodges, J.

Instruments Act 1915 (No. 2673), sec. 338—

Contract — Rescission — Parol evidence —
Statute of Frauds.]—Parol evidence is admis-

sible to prove the rescission of a contract
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in writing and by sec'. 228 of the Instruments

Act 1915 required to be in writing. Wright

V. Griffon, 38 A.L.T., 10. Hodges, J. (1916).'

(2) Declaration of Trust.

Trust—Declaration of trust—Acknowledg-

ment o£ existing trust—Trusts Act 1915 (No.

8?41), sec. 71.]—A wife, who was the regis-

tered proprietor of certain land upon which

there was a house, signed a document in

these terms : "I hold in trust " the property

specifying it, " for my husband ... it

is all his." Held, that the document was

not a declaration of a new trust, but an

acknowledgment of an already existing

trust of the existence of which it was evidence.

Perpetual Executors and Trustees Association

of Australia Ltd. v. Wright, 23 C.L.R., 185 ;

(1917) V.L.B., 372 ; 23 A.L.R., 177. H.C.,

Barton, A.G.J., Isaacs, Oavan Duffy and

Rich, JJ.

V. Improper Admission or REJEOTioisr of

Evidence, Effect of.

Evidence—Cross-examination of defendant

—Questions as to character and convictions

—

Effect on Justices '.minds—Crimes Act 1915

(No. 2J,.(No. 3789), sec. 2 (5).]—A defendant

being, charged with. having been drunk in a

public place, evidence as to his character and

as to . previous convictions against him was

admitted . in cross-examination, although

objected to. The Magistrates, in giving their

decision, announced that they dismissed from

their minds the questions regarding these

matters "as if they had never been asked."

Held, that the case must be remitted for

re-hearing. 'Teese v. Bevill, (1917) V.L.R.,

569. Hodges, J.

Criminal law—Evidence—Two counts in

one presentment—Admission of evidence

relevant to one count but not to the other

—

Direction of Judge as to.]—^Where two counts

are included in one presentment and evidence

is given which is applicable to one count but

not to the other, the Full Court will not

interfere if the trial Judge, in his summing up,

has directed the jury not to apply the evidence

to the count to which it is not applicable.

B. V. .lohansen, (1917) V.L.R., 584; 39

A.L.T., 71. F.C., Madden, C.J., Hood and

Cussen, JJ.

Sodomy — Evidence— Subsequent similar

acts—Evidence disclosing other offences

—

Admissibility of—Accomplice—Corroboration

—New trial.]—See Criminal Law, cols. 178,

179. R. V. Herbert, (1916) V.L.R., 343 ; 37

A.L.T., 199 ; 22 A.L.R., 146.

VI. Documentary Evidence.

(a) Execution.

Probate — Practice — Will — Execution

—Attestation, validity of—Writing concealed

from witnesses—Wills Act 1890 (No. 1159),

sec. 7.]—A testator signed his name in the

presence of two persons, who, at his request,

subscribed their names as witnesses thereto

on a sheet of paper which was so rolled up

that they could not see whether the paper

contained any writing above the signatures.

The paper was in the handwriting of the

testator, but there was no direct evidence of

such writing being upon the paper when the

testator signed it. Held, that the Court

should assume that there was writing on

what was rolled up, and that the document

was entitled to probate. In re Betts, (1914)

y.L.R., 302; 35 A.L.T., 147; 20 A.L.R.,

99. a' Beckett, J.

WiUs Act 1915 (No. 2749), sees. 7, 19—
Attestation clause—^Presumption—Alteration

.^Probate.]—A testator left a will on a,

printed form completed in his own hand-

writing, with an attestation clause essentially

in proper form, but the witnesses ooUld not

recollect whether the testator had made or

acknowledged his signature when both were

present. There were alterations in the body

of the will -in the testator's handwriting

and initialled by him, but not by the wit-

nesses. The contents of the will were not

seen by the witnesses. Held, that the will

with such alterations should be admitted to

probate. In re Judd, 37 A.L.T., 124.

a' Beckett, J. (1915).

Wills Act 1890 (No. 1159), sec. 7^Will on

three pages of folded sheet of paper—Signature
and attestation on first page—Incorporation

—
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Estrinsic evidence.]—A testator made his will

on a printed form folded so as to make four

pages, and on the first page he gave devised

and bequeathed to four persons all his real

and personal property " as per enclosed my
last will and testament." This page was

duly executed and attested. On the second

and third pages he set out in what he described

as " my last will and testament " the manner

of disposition of his property to the game four

persons, but the signature to these pages

was not attested. There was extrinsic

evidence that before it was executed the will

was drawn up in its completed form and read

over to the testator. Held, that the second

and third pages should be admitted to probate

with the first page, as being connected with

it inherently and by extrinsic evidence.

Re Wilhinaon, (1915) V.L.R., 77 ; 36 A.L.T.,

126; 21 A.L.R., 59. Hodges, J.

(6) Extrinsic and Secondary Evidence.

Contract—Sale of goods—Sale by descrip-

tion—Sale by sample—Evidence—Production

of specimen—Sale of Goods Act 1896 (No.

143S), sec. 20.]—In a written contract for the

sale of goods, the goods were described by

words and letters which were unintelligible

to an ordinary person with an ordinary

knowledge of the English language. There

was no mention in the contract of any

sample, but at the time when the contract

was made specimens of the goods were

exhibited to the purchasers. Held, by

Griffith, G.J.—The evidence of the exhibition

of the specimen was admissible to show the

kind of things denoted by the words of de-

scription xosed by the parties. By Isaacs,

J., that such evidence would only be admis-

sible in a case where the specimen was

fraudulently exhibited to deceive the pur-

chaser, and he had been induced to buy

goods which turned out to be of greatly

inferior quality and value. W. & J. Sharp

V. Thomson, 20 G.L.R., 137 ; (1915) V.L.R.,

629. H.C.

Will—Construction—Extrinsic evidence.]—
The admissibility of extrinsic evidence in

construing wills, discussed. Higgins v.,

Dawson, (1902) A.C., 1, distinguished. The'

opinion of Joyce, J., in In re Glassington,

(1906) 2 Ch., at p. 315, followed. In re Cain ;

Unehan v. Cain, (1913) V.L.R., 50; 34

A.L.T., 129 ; 19 A.L.R., 6. Hodges, J.

Wills Act 1890 (No. 1159), sec. 7—Will on

three pages of folded sheet—Signature and

.attestation on first page—Incorporation—
Extrinsic evidence.]—See ante, (a) Execution.

Be Wilkinson, (1915) V.L.R., 77 ; 36 A.L.T.,

126; 21 A.L.R., 59.

Evidence—Billiard room licence.]—Obser-

vatidns as to proof of billiard room licence.

Teese v, Revill, (1917) V.L.R., 569. Hodges,

J.

(c) Variation of Contract m Writing.

Principal and agent—Remuneration of

agent—^Implied contract for reasonable com-

mission—Written contract after work done—
Evidence,]—See Coniract ok Agreement,

cols. 114, 115. Fry v. Byrne, 23 C.L.R., 589.

(d) Public Documents ; Certificates.

Land Tax Act 1910 (No. 2284), sec. 20—

LiabiUty to land tax—Assessment roll, whether

conclusive evidence.]—The land tax assess-

ment roll is not conclusive evidence of the

liability to taxation of a person not the owner

of land for the purposes of the Act and other-

wise ' exempt from the provisions of the

Act. Webh v. Rudd, (1914) V.L.R., 507;

36 A.L.T., 55; 20 A.L.R., 286. F.C.,

a" Beckett, A.C.J., Hodges and Hood, JJ.

Evidence—Copyright— Certified copy of

Register of Copyrights—Ownership of copy-

right—Evidence Act 1905 (No. 4 of 1905),

sec. 6—Copyright Act 1912 (No. 20 of 1912),

sec. 33.]—Sec. 33 of the Copyright Act 1912

(Commonwealth), does not affect sec. 6 of the

Evidence Act 1905 (Commonwealth). A
certified copy of the Register of Copyrights

is evidence not merely of registration but of

ownership in the copyright. Allan db Co.

Pty. Ltd. V. Reed, (1913) V.L.R., 422;

19 A.L.R., 472. Hodges, J.

Licensing Act 1890 (No. 1111), sees. 17, IS

—Valuation of premises for purpose of deter-

mining licence fees—Evidence— Municipal

assessment still subject to appeal—Local

Government Act 1903 (No. 1893), sees. 252,
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301, 700.]—In proceedings to determine the

annual value of oertaiii licensed premises

for the purpose of fixing the licence fees pay-

able in respect of such premises, a certificate

of the value at which the municipality had

assessed the premises, receivable in evidence

under sec. 700 of the Local Oovernment Act

1903, was admitted in evidence, notwith-

standing that the time for appealing against

the municipal assessment had not yet

expired. Held, that the certificate was

rightly admitted. Beckman v. O'Malley,

(1914) V.L.R., 340; 35 A.L.T., 185: 20

A.L.R., 172. a'Beckett, J.

VII.

—

Witnesses.

(a) Attendance ; Oath.

Railways Act 1896 (No. 1439), sec. 11—

EaUways Act 1890 (No. 1135), sees. 86, 87—

Evidence—Witness^Attendanee before Board

constituted under Railways Acts—Subpoena

to compel—Jurisdiction.]—Order made direct-

ing the issue of a subpoena to compel a person

not an employee of the Railways Commis-

sioners, to attend and give evidence before

n Board constituted under sec. 11 of the

Railways Act 1896 on the hearing of a charge

preferred against an employee of the Commis-

sioners. Re House, (1915) V.L.R., 178;

36 A.L.T., 140; 21 A.L.R., 183. Hood, J.

Criminal law—Perjury—Administration of

oath—Jurisdiction of Justice of the Peace

—

Justices Act 1915 (No. S675), sees. 29, 31

(d), (e)—Evidence Act 1915 (No. 2647), sec.

142.]—A Justice of the Peace has jurisdiction

to administer an oath to examine a, surety

as to his means and perjiu-y may be assigned

for false statements wilfully made on such

an examination. R. v. Merrick, (1916)

V.L.R., 195; 37 A.L.T., 170; 22 A.L.R.

(C.N.), 5. Madden, C.J.

(6) Competence.

Evidence— Husband and wife— Charge

against husband under Marriage Act 1901

(No. 1737), sec. 3 (i.) (b)—Competency of wife

as witness against husband.]—&. wife is a

competent witness against her husband on a,

charge under sec. 3 (i.) (6) of the Marriage Act

1901 of deserting their children and leaving

them without adequate means of support

and going to reside beyond Victoria. Rex

V. Jacono, (1911) V.L.R., 326 : 33 A.L.T., 28 ;

17 A.L.R., 340, applied. Rex v. Hind, (1912)

V.L.R., 429. F.C., a' Beckett, Hood and

Cusaen, JJ.

(c) Privilege.

Evidence — Witness — Privilege — Officer

of State—Mode of claiming privilege.]—Where

a Minister of State desired to claim that on

the grounds of public policy he was privileged

from disclosing certain information, and an

affidavit was put in evidence sworn by the

Acting Secretary of his Department stating

that the deponent had been told by the

Minister that in the Minister's opinion it

would be injurious to the public interests that

such information should be disclosed. Held,

that the party disputing the claim of privilege

was entitled to the oath of the Minister on

the subject and that the Minister should

attend as a. witness. Lloyd v. Wallach,

(1915) V.L.R., 476; 37 A.L.T., 75; 21

A.L.R., 295. F.C.

Habeas corpus—Return—Warrant—Reci-

tals
—" Reason to believe "—Witness—Officer

of State—Privilege—War Precautions Act

1914-1915 (No. 10 of 1914— No. 2 of 1915),

sec. 4—War Precautions Regulations 1915

(Statutory Rules 1915, No. 130), reg. 55.]—

To a writ of habeas corpus issued out of the

Supreme Court of Victoria in respect of W.,

who had been naturalized and was detained

in military custody, the military officer in

whose custody W. was returned a warrant

under the hand of the Minister for Defence,

which recited that the Minister, upon infor-

mation furnished to him, had reason to believe

and did believe that W. was disaffected or

disloyal. The Minister had acted upon a

regulation under the War Precautions Act

1914-1915, authorizing him, if he had reason

to believe that a naturalized person was

disaffected or disloyal, to order by his warrant

that such person be detained in military

custody. W. stated by affidavit that he was

not disaffected or disloyal. The Minister

being called as » witness refused, on the

ground of public policy, to state the grounds

of his belief. The Supreme Court having
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ordered the discharge of W., on appeal to

the High Court, Held, that, assuming that

the fact of the Minister's belief and the

grounds of his belief were examinable, and
that the Minister was properly called as a

witness, the Minister was entitled to refuse

to answer questions as to his belief ; that

there was no evidence to challenge either the

fact of his belief or the grounds of it ; and
therefore that the detention of W. under the

warrant was justified. Lloyd v. Wallach,

20 C.L.R., 299; (1915) V.L.R., 549; 21

A.L.R., 353. H.C., Griffith, C.J., Isaacs,

Higgins, Gavan Duffy, Powers and Rich,

JJ.

Evidence—Production of land tax returns

—

Confidential documents—Claim of privilege

—

Documents in possession of the Crown

—

Opinion of Minister that production would be

subversive of the public interest—Consent of

parties—Duty of the Court—Land Tax Act

1910 (No. 2284).]—Where the responsible

Minister of the Crown objects by affidavit to

the production by the Commissioner of Taxes,

at the trial of an action, of certain returns

furnished by the plaintiff under the Land

Tax Act 1910, on the ground that in his

•opinion their production would be contrary

to and subversive of the public interest.

Held, that although the parties consented

to the production of such returns, the Court

should not, in the face of the objection on

oath, compel their production. Hughes v.

Vargas, 9 R., 661 ; 9 T.L.R., 551, followed
;

Ma/rconi's Wireless Telegraph Co. Ltd. v.

The Commonwealth (No. 2), (1913) 16 C.L.B.,

178, considered. Spong v. Spong, (1914)

V.L.R., 77 ; 35 A.L.T., 141 ; 20 A.L.R., 60.

Hood, J.

Evidence Act 1915 (No. 2647), see. 29—
Evidence—Privilege of witness—Answer tend-

ing to criminate—Interrogatories.]—Sec. 29

of the Evidence Act 1915 has no bearing on

the question whether or not a party may
refuse to answer an interrogatory on the

ground that his answer might tend to

criminate him. A party examined by

interrogatories is not a witness within the

meaning of see. 29. Lamb v. Munster, 10

•Q.B.D., 110, followed; Smith v. Powell, 10

V.L.R. (L.), 79 ; 5 A.L.T., 194, considered.

Hughes v. Watson, (1917) V.L.R., 398; 39

A.L.T., 17 ; 23 A.L.R., 173. F.C., a' Beckett,

Hood and Ciissen, JJ.

Evidence—Privilege—Medical attendant

—

Honorary physician to public hospital

—

Physician and patient—Disclosure of informa-

tion—Evidence Act 1915 (No. 2647), sec. 28.]

—A physician, who attends a patient at a,

public hospital as a member of the honorary

medical staff, is within sec. 28 of the Evidence

Act 1915, and is precluded from disclosing

information without the patient's consent.

Long V. Commercial Tra/vellers Association

of Victoria, (1917) V.L.R., 453; 23 A.L.R.,

195. Cussen, J.

Defamation—Statements by vntnesses in

evidence or out of Court for the purposes of

giving evidence—Privilege.]—No action in

the nature of an action for defamation can

be brought against any person where the

defamatory statements relied on were uttered

in the witness-box in connection with the

subject-matter of litigation by a person called

as a witness. Statements made outside Court

for the purpose bona fide of being repeated

as evidence in Court are absolutely privileged.

Ronald v. Harper, (1913) V.L.R., 311 ; 35

A.L.T., 20; 19 A.L.R., 263. F.C., Madden,

C.J., a' Beckett and Cv^sen, JJ.

(d) Corroboration.

Divorce—Evidence of party—Corrobora-

tion.]—There is no rule of law that the

evidence of parties to a divorce suit must be

corroborated, though, as a matter of discre-

tion, the Court might decline to act on

uncorroborated testimony unless it were

manifestly true. McConville v. Bayley, 17

C.L.R., 509 ; 20 A.L.R., 153. H.C., Griffith,

C.J., Isaacs and Gavan Duffy, JJ. (1914).

Maintenance—Illegitimate child—Evidence

—Pre-maternity order—" Oath of the mother

alone "—Corroboration—Marriage Act 1890

(No. 1166), sec. 48—Marriage Act 1900 (No.

1684), sec. 4.]^—Upon the hearing of a com-

plaint for maintenance of an illegitimate

child, evidence was given that an order for

confinement expenses under sec. 4 of the

Marriage Act 1900 had been made against
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the defendant and not appealed from.

Held, that the evidence was admissible and

sufficient to support an order being made

against, the defendant on the oath of the

mother. Sec. 48, of the Marriage Act 1890

contemplates not only additional direct

testimony, but also extraneous facts falling

short of direct evidence. Mash v. Darley,

(1914) 1 K.B., 1, followed. McKinley v.

Delaney, (1915) V.L.R., 66 ; 36 A.L.T., 106 ;

21 A.L.R., 15. a' Beckett, A.G.J. [Special

leave to appeal to the High Court refused,

19 C.L.R., 525 ; (1915) V.L.R., 302.]

Evidence — Corroboration — Accomplice.]

—The application of the rule of prudence

requiring the Judgf to direct 'the jury as to

the corroboration of an accomplice considered."

R. v. Graham, (1915) V.L.R., 402; 37

A.L.T., 28 ; 21 A.L.R., 273. F.C., Madden,

C.J., a' Beckett and Hood, JJ.

(e) Offences.

Criminal law—Attempt to dissuade wit-

ness from giving evidence—Witness not under

subpoena or recognisance—Misdemeanour.]

—

Unlawfully to attempt to dissuade a witness

from appearing to give evidence upon a

criminal prosecution is a misdemeanour,

although the witness is not bound by sub-

poena or recognisance to attend. R. v.

Carroll, (1913) V.L.R., 380; 35 A.L.T., 44;

19 A.L.R., 324. F.C., a' Beckett, Hood and

Cusaen, JJ.

Principal and agent—Fraud o£ agent

—

Scope of employment—^Agent to collect

evidence—Perjured evidence procured.]

—

See

Pkincii'ai, and Agent. Ronald v. Harper,

(1913) V.L.R., 311; 35 A.L.T., 20; 19

A.L.R., 263.

VTII.-^EVIDENCE OUT Oil' COTJKT.

(a) Commission ; Letters of Request.

Evidence Act 1915 (No. 3847), sec. 4—
Practice—Examination de bene esse—Order

for—County Court action—ITudgment—New
trial application—Action " depending."]

—

Whei'e a verdict has been given and judgment

entered iii an action in the County Cotirt

and a summons for a new trial has been taken

out but not heard, the Supreme Court or a

Judge thereof has no jurisdiction under sec.

4 of the Evidence Act 1915, or otherwise, to

order the examination cle bene esse of wit-

nesses, as the action is not then " depending "

in the Court within the meaning of that

section. Wilkie v. Melbourne General Motor

Bus Co., (1916) V.L.R., 211 : 37 A.L.T., 183 ;

22 A.L.R., 120. a' Beckett, J.

Evidence Act 1890 (No. 1088), sec. 4—
Evidence of witnesses outside jurisdiction

—

Letters of request in lieu of commission

—

Action in County Court—Jurisdiction of

Supreme Court—Rules of the Supreme Court

1906, Order XXXVII., r. 6 (a).]—The Supreme

Court has no jurisdiction in .an action in the

County Court to order the issue of a letter of

request for the examination of witnesses.

Smyth V. F. H. Brunning Ply. Ltd., (1913)

V.L.R., 2g0; 34 A.KT., 203; 19 A.L.R.^

260. Cussen, J.

Order XXXVII., r. 6 (a) (Rules of 1906)—

Letters of recinest for examination of witnesses

—Action removed from County Court to

Supreme Court—Jurisdiction—County Court

Act 1890 (No. 1078), sees. 52, 69—Supreme
Court Act 1890 (No. 1143), sec. 7.]—In an

action removed from the County Court to

the Supreme Court by an order made under

sac. 52 of the County Court Act 1890, there'

is jurisdiction to order the issue of letters

of request under Order XXXVII., r. 6 (a),.

for the examination of witnesses. The effect

of the words " tried " and " heard " in sec.

52, considered. Green v. Lord Penzance, 6-

A.C., at pp. 669, 678, applied; Smyth v.

F. H. BrunningPty. 7^«d., (1913) V.L.R., 309^

35 A.L.T., 11; 19 A.L.R., 261, followed.

Smyth V. F. H. Brunning Pty. Ltd., (1913>

V.L.R., 362 ; 35 A.L.T., 56 ; 19 A.L.R., 360.

Cussen, J.

Order XXXVII., r. 6 (a) (Rules of 1906)—

Whether ultra vires—Letters of request—^Oral

examination of witnesses, whether necessary

—

Trial by jury—Supreme Court Act 1890 (No.

1142), sec. 29.]—Order XXXVII., r. 6 (a),

is not ultra vires by reason of sec. 29 of the

Supreme Court Act 1890. Smyth v. F. H.

Brunning Pty. Ltd., (1913) V.L.R., 362 ; 35.

A.L.T., 56 ; 19 A.L.R., 360. Cussen, J.
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Order XXXVn., r. 6 (a) (Rules of 1906)—

Letters of request, form of—Name of witnesses

—Written questions.]^Direction given that

letters of request, which were ordered to issue,

should not go forward until the names of the

witnesses to be examined were inserted, and

that the interrogatories should be written and

inserted in the letters. Smyth v. F. H.

Brunning Pty. Ltd., (1913) V.L.R., 362 ; 35

A.L.T., 56; 19 A.L.R., 360. Oussen, J.

County Court Act 1890 (No. 1078), see. 52

—Removal of action into Supreme Court

—

" More fit to be tried "—Meaning of—
Difficulty of procuring evidence in County

Court.]—See County Court, cols. 161, 162.

Smyth V. F. H. Brunning Pty. Ltd., (1913)

V.L.R., 309 ; 35 A.L.T., ll ; 19 A.L.R., 261.

(6) Affidavits.

Evidence—Affidavit sworn outside Victoria

—Commissioner of High Court of Judicature

in England—Signature and official character

—Judicial notice—Supreme Court Act 1890

(No. 1142), sec. 90—Evidence Act 1890 (No.

1088), sec. 29.]—^Where an affidavit purports

to be sworn before a person who, after his

signature, describes himself therein as "a
commissioner of the High Court of Judica-

ture in England being a, person lawfully

authorized to administer oaths in England,"

the Court will, under sec. 90 of the Supreme

Court Act 1890, take judicial notice of the

signature and of the official character of sue h

person without requiring proof of same.

Howard v. Jones, 18 V.L.R., 578 ; 14 A.L.T.,

106, distinguished. Australian Temperance

and General Mutual Life Assurance Society

Ltd. V. White, (1913) V.L.R., 132 ; 34 A.L.T.,

153 ; 19 A..L.R., 124. Hodges, J. (1913).

Affidavit made out of jurisdiction—Author-

ity of person before whom affidavit taken

—

Jurat stating affidavit sworn in Queensland-

Signature followed by letters "J.P."—

Whether signature purports to be that of

Justice of Peace for Queensland—Justices Act

1890 (No. 1105), sees. 38, 189.]—The jurat of

an affidavit of service of a summons for ser-

vice out of the jurisdiction under the Service

and Execution of Process Act 1901 stated

that the affidavit was " SwOm at Brisbane in

the State of Queensland the Fifteenth day

of March One thousand nine hundred and

thirteen," and concluded with the words
" Before me " followed by the signature and

letters " T. W. Famell J.P." Held, that the

signatiu'e purported to be that of a Justice

of the Peace for the State of Queensland.

Casper v. Eisenberg, (1913) V.L.R., 262 ; 34

A.L.T., 193 ; 19 A.L.R., 216. Hood, J.

Supreme Court Act 1890 (No. 1142), sec.

90—Affidavit—Jurat—Misdescription of Com-

missioner—" Commissioner of Oaths of the

Supreme Court of Victoria "—English Com-

missioner not holding Victorian commission.]

—Where an affidavit purported to have been

sworn in England, before F. " a Commis-

sioner for Oaths of the Supreme Court of

Victoria " ^.nd F. was not in fact a Commis-

sioner for the Supreme Court of Victoria,

but was a Commissioner for Oaths in England

,

the Court allowed the affidavit to be filed,

upon the iHing of an affidavit showing the

circumstances under which F. misdescribed

himself in the jurat, and that he was u.

Commissioner for Oaths in England. Mc-

Ewen V. Levy Bros., (1915) V.L.R., 276 ; 37

A.L.T., 1 ; 21 A.L.R., 272. Gussen, J.

Administration and Probate Act 1890 (No.

1060), sec. 40—32 & 23 Vict. c. 12, sees.

15, 16, 17, 18—5 & 6 Will. IV., c. 62, sec.

16 — Evidence — Admissibility — Statutory

declaration before Lord Mayor of London

—Evidence Act 1890 (No. 1088), sec. 66.]—

A

statutory declaration made before the Lord

Mayor of London cannot be received in sup-

port of an application in the Supreme Court

in its probate jurisdiction. 5 & 6 Will. IV.,

c. 62, sec. 16, was never in force in Victoria

but its provisions were adopted by the

Evidence Act 1890, sec. 66. In re Hopkins,

4 A.J.R., 106, followed. In re Baker,

(.1915) V.L.R., 535; 37 A.L.T., 64; 21

A.L.R., 367. Hood, J.

Evidence—^Practice—Affidavits in places

out of Victoria—South Australia—Justice of

the Peace—Person purporting to have author-

ity to administer oaths—Judicial notice

—

Evidence Act 1915 (No. 2647), sec. 116.]—An

affidavit made in South Australia and pur-

porting to be sworn before a person described
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as a Justice of the Peace of that State and as

a person lawfully authorized to administer

oaths therein is receivable in evidence upon

an application to the Supreme Court of Vic-

toria in its probate jurisdiction. Re Hart,

(1917) V.L.R., 247; 38 A.L.T., 182; 23

A.L.B., 128. Hodges, J.

Service, affidavit of—Evidence that defend-

ant is identical with person served, necessity

for—Justices Act 1890 (No. 1105). sec. 23.]—

See Justices of the Peace. Casper v.

Misenberg, (1913) V.L.R., 262; 34 A.L.T.,

193; 19 A.L.R., 216.

(c) Medical Examination oj Party.

Order L., r. 3 (Eules of 1906)—Action for

damages in respect of physical injuries for

assault—Medical examination of person of

plaintiff.]—In an action for assault in which

damages are claimed for personal injuries,

there is no jurisdiction under Order L., r. 3,

to order the plaintiff to submit to a personal

examination by a medical man on behalf of

the defendant. B&rne v. Vfaugh, (1915)

V.L.R., 21; 36 A.L.T., 98; 20 A.L.R.,

468. a' Beckett, A.C.J. (1914).

EXECUTION

Order LVH., r. 13 (Rules of 1906)—Inter-

pleader—Seizure of chattel under writ of

ii. fa.—Hire-purchase agreement—Interest of

hirer—Power to sell.]—Where the sheriff

seizes in execution a chattel in the possession

of the judgment debtor by virtue of a hire-

purchase agreement not fully performed,

and the letter of the chattel claims to be

entitled to it, the claim will, upon inter-

pleader, be allowed subject to the agreement,

and the Court will not, without the claimant's

consent, order a Sale of the chattel or of the

interest of the. judgment creditor therein.

Marsham v. Silbermann ; Carnegie dh Sons

(Claimants), (1913) V.L.R., 187; 34 A.L.T.,

204; 19 A.L.R., 206. a' Beckett, J.

Assignment—Chose in action—Judgment

debt—"Express notice in writing"—Deed

of assignment shown to debtor—Execution

issued by assignor—Supreme Court Act 1890

(No. 1142), sec. 63 (6).]—A. recovered judg-

ment in the Supreme Court against B., and

by deed assigned his right and interest under

the judgment to C. A. subsequently saw B.

and told him of the assignment, and produced

the deed for B.'s inspection. No other notiqp

of assignment was given to B. A. afterwards

issued execution at the request of C. Held,

that express notice in writing of the assign-

ment had not been given to B. within the

meaning of the Supreme Court Act 1890,

sec. 63 (6), and that the execution was valid.

Camp v. King, 14 V.L.R., 22, distinguished.

Brown v. Bank of Australasia, (1915) V.L.R.,

453. Hood, J.

Insolvency Act 1890 (No. 1102), sec. 76—

Insolvency Act 1897 (No. 1513), sees. 79, 83—

Deed of assignment for benefit of creditors

—

Effect upon prior execution against debtor's

property.]—^Where goods of a debtor are

seized in execution, and he afterwards

executes a deed of assignment of all his

property to a trustee for the benefit of his

creditors, the property in the goods seized

does not pass to the . trustee. Tinsley v.

Bevan; Curran (Clainiant), (1916) V.L.R.,

11; 37 ' A.L.T., 99; 21 A.L.R. 477.

a" Beckett, J. (1915).

Company—Voluntary winding up—Tort by

company—Action commenced before liquida-

tion—Judgment against company after com-

mencement of liquidation—Damages—Costs

—

Bight to payment in full—Execution—Stay

—

Companies Act 1910 (No. 2293), sec. 194.]—

See Company, cols. 82, 83. Be Ballarat

Motors Pty. Ltd., (1914) V.L.R., 136; 35

A.L.T., 123.

Attachment of debts—Several garnishors

and one garnishee—Priorities—Payntent by

garnishee, effect of.]—A Bank, which was

successively served with two orders nisi

attaching money in its hands due to the judg-

ment debtor, having been, authorized and in-

structed by him to pay the sums thus attached,

retained sufficient for that purpose and handed

the balance over to him. Subsequently, and

while the moneys so retained were still in

its hands, the' Bank was served with a third

order nisi, and, instead of paying the moneys

into Court, it paid the first two garnishors in
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accordance with the judgment debtors

instructions. The first two orders nisi were

never made absolute. Held, that the Bank
was then under no liability to the third

garnishor, except in respect of any balance

still remaining in its hands. Stonehoiise v.

Bond; Bank of Victoria {Garnishee), (1917)

V.L.R., 467 ; 39 A.L.T., 50 ; 23 A.L.R., 300.

Hood, J. (1917).

Imprisonment of Fraudulent Debtors Act

1890 (No. 1100), sec. 4—Examination o£ judg-

ment debtor—Effect of sequestration.]—The

sequestration of the estate of a judgment

debtor is not a bar to the examination of the

debtor in the Supreme Court under Part 1.

of the Imprisonment of Fraudulent Debtors

Act 1890. Roberts v. Gray, (1913) V.L.R.,

221; 34A.L.T., 195; 19 A.L.R., 202. Hood,

J.

Imprisonment of Fraudulent Debtors Act

1890, nature of proceedings in Court of Petty

Sessions under—Execution— Prohibition—
Proceedings regular on face—Existence of

another remedy—Discretion—Husband and

wife—Remedy of wife for protection of her

property—Married Women's Property Act

1890 (No. 1116), sec. 15.]—A wife obtained

in a Court of Petty Sessions an order against

her husband for payment of a debt. The

order did not disclose the fact that the parties

were husband and wife. The wife subse-

quently proceeded under the Imprisonment

of Fraudulent Debtors Act 1890, and obtained

an order against her husband, which was

confirmed on appeal to the Court of General

Sessions. Held., that as the proceedings

under the Imprisonment of Fraudulent

Debtors Act 1890 were merely a process of

execution of the order for payment of the

debt, and that order was regular on its face,

prohibition was not the proper remedy. R.

V. Wasley ; Ex parte Frankel, (1914) V.L.R.,

635 ; 36 A.L.T., 72 ; 20 A.L.R., 326. Hood,

J.

Limitation of actions—Order of Court of

Petty Sessions—Proceedings under Imprison-

ment of Fraudulent Debtors Act—Supreme

Court Act 1915 (No. 2733), sees. 55, 79—

Justices Act 1915 (No. 2675), sec. 210.]—The

lapse of more than six years since the making

of an order by a Court of Petty Sessions in

respect of a simple contract debt is no bar

to proceedings by way of summons to debtor

under the Imprisonment of Fraudulent

Debtors Act against the person against whom
such order was made. Cooper db Sons v.

Dawson, (1916) V.L.R., 381 ; 38 A.L.T., 17;

22 A.L.R., 181. F.C., Madden, C.J., Hood

and Cussen, JJ.

Imprisonment of Fraudulent Debtors Act

1915 (No. 2667), Part III.—No order made on

summons to debtor—Whether a bar to subse-

quent proceedings—Certificate of dismissal

—

Justices Act 1915 (No. 2675), sec. 88 (15).]—

Proceedings in a Court of Petty Sessions upon

a summons to debtor under the Imprison^

ment of Fraudulent Debtors Act are not barred

by the production of a Certificat-e of the Clerk

of Petty Sessions showing that upon the

hearing of a previous summons to debtor no
order was made. Cooper & Sons v. Dawson^

(1916) V.L.R., 381 ; 38 A.L.T., 17 ; 22

A.L.R., 181. F.C., Madden, C.J., Hood and

Cussen, JJ.

Order XLII., r. 32 (Rules of 1906)—Practice

—Application for oral examination of judg-

ment debtor—Notice to debtor required.]

—

Barton v. Leach, (1914) V.L.R., 683; 36

A.L.T., 13 ; 20 A.L.R. (C.N.), 13. Cussen,.

J,

Receiver—Ex parte application for appoint-

ment—Persons disqualified from appointment

—Applicant's solicitors.]—A member of the

firm of solicitors retained by the plaintiff

was, by an order made on the ex parte applica-

tion of the plaintiff, appointed to receive all

book debts and other assets of a partnership

business carried on by the plaintiff and the

defendant. On an application to set aside

this order. Held, that although an appoint-

ment of a receiver should not be made ex

parte except under extraordinary circum-

stances, and no such circumstances appeared,

the order should not be set aside on that

ground : In re Connolly Bros. Ltd., (1911)

1 Ch., 731, followed. Held, further, that the

receiver appointed should be removed, on

the ground that a receiver should be impartial

and the solicitor of a party is necessarily a

partisan. Hunter v. Hunter, 4 W.W. &
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a'B. (Eq.), 17, approved; In re Lloyd, 12

CD., 447, discussed. Edgar v. Muscovitch,

36 A.L.T., 162. a' Beckett, J. (1915).

Order XLIV. (Rules of 1906)—Order LH., r.

4—Costs—Non-payment—Attachment—Pro-

cedure—Affidavit not served with notice of

motion.]—Where a person fails to obey an

order for the payment of costs an order of

attachment may be made. Ee Sandilands ;

Ex parte Brown, i V.L.R. (L.), 318, followed.

Failure to serve with the notice, of motion a,

copy of an affidavit of service where service is

otherwise proved is not a fatal defect.

Hoiuell V. Bullen, (1917) V.L.R., 115; 38

A.L.T., 77 ; 23 A.L.R., 24. Hood, J.

Order XLI., r. 5 (Rules of 1916)—Order

XXXI., r. 13 (a)—Order on summons for

directions—Discovery—Endorsement of order

—Disobedience—Attachment.]—A summons

for directions was taken out by the plaintiff

ajid an order made thereon for (inter alia)

discovery. This order was duly served, on

the defendants' solicitor, but no endorsement

was made upon it prior to service. The

defendants failed to observe this order.

Upon an application under Order XXXI.,

r. 13 {a) to compel obedience. Held, that, as

the proceedings were in their nature for

attachment, and not merely for the re-making

of an order already made, the original order

should have been endorsed with the warning

in the terms of Order XLI., r. 5. Ginn v.

Tilley, 39 A.L.T., 43. Hood, J. (1917).
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drawn up in its completed form and read over

to the testator. Held, that the seeond and

third pages should be admitted to probate

with the first page, as being connected with

it inherently as well as by extrinsic evidence.

In re Wilkinson, (1915) V.L.R., 77; 36

A.L.T., 126; 21 A.L.R., 59. Hodges, J.

(1915).

Probate— Practice — Will— Execution —
Attestation — Validity of—Writing concealed

from witness—Wills Act 1890 (No. 1159), sec.

7.]—A testator signed his name in the presence

of two persons who, at his request, subscribed

their names as witnesses thereto, on a sheet

of paper which was so rolled up that they

could not see whether the paper contained

any writing above the signatures. The

paper was in the handwriting of the testator,

but there was no direct evidence of such

writing being upon the paper when the

testator signed it. Held, that the Court

should assume that there was writing on what

was rolled up, and that the paper writing was

entitled to probate. Lloyd v. Roberts, 12

Moo. P.O., 158, followed. In re Belts,

(1914) V.L.B., 302; 35 A.L.T., 147; 20

A.L.R., 99. a'Beckett, J. (1914).

Will—Codicil indorsed on informal will

—

Incorporation — Revocation.] — A testatrix

duly executed a will in 1912 disposing of aU

her property and appointing executors. In

1915 she duly executed a codicil contaim'ng

a gift of portion of her property inconsistent

with the prior will. The codicil was endorsed

on a document containing an informal will

dated the 12th June, 1909, signed by the

testatrix in the presence of only one witness.

Held, that in the absence of some words

showing a definite intention of the testatrix

to incorporate the document of 12th June,

1909, as part of the codicil, that document

could not be admitted to probate with

the later writings. In re Duncan, (1916)

V.L.R., 1; 37 A.L.T., 132; 21 A.L.R., 491.

a'Beckett, J.

Wills Act 1915 (No. 2749), sees. 7, 19—

Attestation clause—Presumption—Alteration

—^Probate.]—A testator left a will on a printed

form completed in his own handwriting, with

an attestion clause essentially in proper

form, but the witnesses could not recollect'

whether the testator had made or acknow-

ledged his signature when both were present.

There were alterations in the body of the will

in the testator's handwriting, and initialled

by him, but not >by the witnesses. The
contents of the wUl were not seen by the

witnesses. Held, that the will with such

alterations should be admitted to probate.

Be Judd, 37 A.L.T., 124. a'Beckett, J.

(1915).

Will—Construction—Gift to trustees abso-

lutely—Whether beneficial or in trust—
Letter showing wishes of testator—Secret

trust.]

—

See Will. In re Doig ; Garter v.

Gramsch, (1916) V.L.R., 698 ; 38 A.L.T.,

120 ; 23 A.L.R., 5.

(6) Form of Probate and Letters of Adminis-

tration.

Practice—Limited grants of probate and

administration—Whether they may be con-

tained in one instrument]—A grant of limited

probate and a grant of limited administration

with the will annexed may be made in the

same instrument to different persons. Be

Burton, (1913) V.L.R., 28; 34 A.L.T., 149,

Gussen, J.

Probate—Practice—Two wills made on same

day—One made in execution of power—The

other disposing of property of testatrix in own

right—Separate grants of probate.]—Testa-

trix made a will dealing exclusively with

property held by her in her own right, and

appointing A. as .the sole executor. On the

same day she made another will in which

she confined herself to the exercise of a special

power of appointment of which she was donee,

and appointed A., B., and C. executors.

Held, that it was not necessary that probate

should be granted of the two wills as together

comprising the last will and testament of

the testatrix, but that probate might be

granted of each will separately. In re

Dougall, (1914) V.L.R., 12; 35 A.L.T., 94;

19 A.L.R., 571. a'Beckett, J.

(c) Soldiers' Wills.,

Wills Act 1915 (No. 2749), sees. 6, 10—
Wills Act 1890 (No. 1159), sees. 5, 10—Will-
Minor—Soldier—"Actual military service"
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^—Disposition o£ personalty—-Validity.l^A

member of the Australian Imperial Forces,

under the age of twenty-one years, having

received orders to embark for active service

abroad, executed an informal document dis-

posing of his personal estate in the event

of his death. He embarked the next day.

Held, that deceased was " in actual military

service ' within the meaning of sec. 10 of

the Wills Act 1915, and that the will was

valid. In the Goods of Hiacock, (1901) P.,

78, followed. In re Vernon, (1915) V.L.R.,

699; 37 A.L.T., 111; 21 A.L.R., 477.

Gussen, J.

Probate—Soldier's will—" Being in actual

miUtary service "Wills Act 1915 (No. 2749),

sees. 6, 10.]—In February, 1916, testator

enlisted, and was sworn in as a member of the

Australian Imperial Forces for active service

abroad in the existing war. Immediately

upon being sworn in he was granted leave of

absence. While on leave the testator, who
was under twenty-one years of age, made his

will. At the end of his leave of absence on

3rd April, 1916, he entered a military training

camp, and remained there until 28th .July

following when he sailed from Australia as a

member of a force for service abroad, and on

30th December, 1916, he died of wounds

received in France. Held, that when he

made his will the testator was " in actual

military service " within the meaning of

sec. 10 of the Wills Act 1915 and that

probate should be granted. Re Elliott,

(1917) V.L.R., 322: 38 A.L.T., 188; 23

A.L.R., 163. Hodges, J.

(d) Persons Entitled to Grant ; Delegation of

Right.

Administration and Probate Act 1890 (No.

1060), sees. 40, 52, 55, 67—Administration^
Domicil—Grant of administration in Tasmania

to the Public Trustee—Sealing Order in Vic-

toria—Curator of Intestate Estates.]—The
Public Trustee of Tasmania, who had ob-

tained an order of the Supreme Court of

Tasmania to administer the estate of a person

who had died intestate and domiciled in

Tasmania, applied to the Registrar of Pro-

bates to have the order sealed with the seal

of the Supreme Court of Victoria, but, having

regard to the rights of the Curator of Intestate

Estates in Victoria, the Registrar referred the

application to the Court. Held, that the

Public Trustee was entitled, unless special

circumstances deprived him of his rigljit, to-

have the order so sealed. Re Buckley, 11

A.L.T., 100; 15 V.L.R., 820, explained.

In re Williams, (1914) V.L.R., 417; 36.

A.L.T., 27; 20 A.L.R., 277. a' Beckett, J.

Administration and Probate Act 1890 (No,

1060), sec. 40—Exemplification of English,

probate—Power of attorney, whether suffi-

cient.]—A power of attorney granted by an

executor, the Public Trustee, who had

obtained a grant of probate in England,

authorized the attorneys to " apply for

letters of administration . . or other-

wise by all proper sufficient or necessary ways,,

means, applications or proceedings, to pro-

cure themselves or himself to be constituted

either as the attorneys or attorney of the

Public Trustee or otherwise the administra-

tors or administrator of the personal estate

or the legal personal representative of the

testator in Australia.." Held, that grantees-

of such a power were entitled to have the

exemplification of the English probate sealed

by the Court. Observations as to the desir-

ability of the power of attorney in such cases

referring distinctly to the process of sealing-

Re Hewitt, 19 A.L.T., 178 ; 23 V.L.R., 499 ;

4 A.L.R., 75, followed. In re Shannon,

(1915) V.L.R.,'64; 30 A.L.T., 105; 20

A.L.R., 524. a' Beckett, A.C.J.

Administration—Next of kin primarily

entitled to grant, outside jurisdiction—Other

next of kin within jurisdiction—Trustee Com-
pany authorized by latter to apply.]—Where
the next of kin of an intestate were his

mother, his brothers, and a sister, all of whom
resided in England with the exception of one

brother, who was within the jurisdiction,

the Court granted administration to a Trustee

Company which had been authorised to apply

therefor by the
,
last mentioned brother.

In re Langdon, (1913) V.L.R., 106; 34

A.L.T., 166; 19 A.L.R., 43. Hodges, J.

(1913).

Administration—Grant to substituted at-

torney.]—Letters of administration may be
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granted to » Trustee Company which has

been appointed a substituted attorney to

apply on behalf of the next of kin. Be
White, 4 W.W. & A'B. (I.E. & M.), 19 ; Re
McCombie, 1 V.R. (I.E. & M.), 18 ; Ee

LaUUiere, 2 V.Ri (I.E. & M.), 51 ; Re

Henderson, 5 A.J.R., 49, considered and dis-

tinguished. Re Burton, (1913) V.L.R., 28 ;

34 A.L.T., 149. Cussen, J.

Administration and Probate Act 1915 (No.

2611), sec. 7 (2)—Administration—Intestate

estate—Power to authorize Trustee Company

to apply—" Next of kin " oi Intestate—Per-

petual Executors and Trustees Association

Act 1885 (No. 840), sec. 4.]—Except in so far

as by sec. 7 (2) of the Administration and

Probate Act 1915 it is extended to include

the husband or wife of the intestate when

entitled to administration, the expression

" next of kin " in sec. 4 of the Perpetual

Executors and Trustees Association Act bears

its ordinary meaning and includes only those

nearest to the intestate in proximity of blood

living at his death. Therefore the brother

of a deceased intestate, who has left infant

children, is not entitled to authorize the

Perpetual Execxitors and Trustees Associa-

tion to apply for administration to the estate.

In re Howard, (1916) V.L.R., 503 ; 38

A.L.T., 72 ; 22 A.L.R., 291. Cussen, J.

Administration and Probate Act 1915 (No.

2611), sec. 1 (1)—Authority to Trustee Com-

pany—Withdrawal.]—An authority given to

a Trustee Company under sec. 7 (1) of the

Administration and. Probate Act 1915 may be

withdrawn by consent of the appointor and

the Company. In the Will of Synot, 33

A.X.T., 182,- (1912) V.L.R., 99 ; 18 A.L.R.,

82, distinguished. Jn re Salmon, (1916).

V.L.R., 288; 37 A.L.T., 184; 22 A.L.R.,

138, a' Beckett, J. (1916).

Administration and probate—Foreign pro-

bate—Executor of donee oJ po*er of attorney

—Executor of donor—Rights of one executor

against the other—Administration and Probate

Act 1890 (No. 1060), Part HI., sees. 40, 44.1—

See post, (e) Devolution of Office. Jn re

Whdtmough, (1913) V.L.R., 435 ; 19 A.L.R,,

418.

(e) Devolution of Office.

Administration and probate—Vesting of

real estate—" Any deceased person "—Execu-

tor of administrator—Administration and

Probate Act 1890 (No. 1060), sees. 6, 9—
Transfer of Land Act 1890 (No. 1149), sec.

193.]—The words " any deceased person "

in sees. 6 and 9 of the Administration and

Probate Act 1890 and sec. 193 of the Transfer

of Land Act 1890; do not include the deceased

executor or administrator of a deceased

testator or intestate as such. Held, there-

fore, that the real estate of an intestate

which has vested in his administrator does

not, on the death of that administrator

testate, vest in his executor. Maddoch v.

Registrar of Titles ; Miller v. Registrar of

Titles, 19 C.L.R., 681; (1915) V.L.R., 152;

21 A.L.R., 122. H.C., Griffith, G.J., Barton,

Isaacs and Gavan Duffy, JJ.

Administration and probate—Devolution of

office—Executor of executor—Vesting of real

estate—Registration as proprietor—Adminis-

tration and Probate Act 1890 (No. 1060), sees.

6, 9, 12—Transfer of Land Act 1890 (No. 1149),

sec. 193.]—^Inasmuch as the executor of a

deceased executor is the executor of the

original testator, the real estate of a testator

which has vested in his executor vests on

the death of that executor testate in his

executor, who by virtue of sec. 12 of the

Administration and Probate Act 1890, and

sec. 193 of the Transfer of Land Act 1890,

is thereupon entitled to be registered as

proprietor of that real estat*. Maddoch v.

Registrar of Titles ; Miller v. Registrar of

Titles, 19 C.L.R., 681
; (1915) V.L.R., 152

;

21 A.L.R., 122. H.C., Griffiths, G.J.,

Barton, Isaacs and Gavan Duffy, JJ.

Administration and probate—Foreign pro-

bate—Executor of donee of power of attorney

—Executor donor of power—Rights of one

executor against the other—Administration

and Probate Act 1890 (No. 1060), Part HL,

sees. 40, 44.]—Under a power of attorney

from an executor who had obtained probate

of the will of W. in England, A. had the seal

of the Supreme Court of Victoria affixed to the

English probate. A. died, having by his will

appointed B. his executrix, who obtained

11
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probate thereof. Held, that as by sec. 44

of the Administration and Probate Act 1890

A. had become the executor of W.'s estate in

Victoria " for every purpose," B. as his

executrix was entitled to the representation

of that estate as against the English executor,

and as against a trustee company appointed

by that executor as his attorney to apply for

letters of administration cum tentamento annexo

de bonis non. In re Watmough, (1913)

V.L.R., 435; 19 A.L.R., 418. ¥.C., Madden,

C.J., Hodges and Cussen, JJ. (1913).

(/) Bonds and Sureties.

Administration bond—Sureties, dispensing

with—Public Trustee of South Australia

—

South Australian letters of administration

sealed in Victoria—Administration and Pro-

bate Act 1915 (No. 2611), sees. 19, 51.]—The

Court dispensed with sureties to an adminis-

tration bond on the application of the Public

Trustee of South Australia, to whom letters

of administration of the South Australian

assets of the intestate had been granted by

the Supreme Court of that State, there being

also assets in Victoria. Be Johnson, (1916)

V.L.R., 502. Cussen, J.

Administration — Bond — Sureties — Dis-

pensing with—Practice—Notice to and consent

by creditors—Secured creditors.]—In applica-

tions to dispense with sureties to an adminis-

tration bond, the question whether secured

creditors are to be notified of the application

or their consent to it duly filed must be

determined upon the facts of each particular

case and no rule of practice can be laid down.

Where a man died leaving liabilities consisting

of the unpaid balance of purchase money due

under two contracts for the sale of land in

which the vendors were secured by their

vendors' lien, upon application by the

administratrix who was also the sole bene-

ficiary for an order dispensing with both

sureties to the administration bond. Held,

that notice of the application should be given

to such unpaid vendors. In re Mc Innes,

(1917) V.L.K, 173; 38 A.L.T., 119; 23

A.L.B., 38. Hood, J.

(g) Evidence ; Affidavits ; Discovery.

Administration and Probate Act 1890 (No.

1060), sec. 40—22 & 23 Vict. c. 12—5 & 6 WiU.

IV., c. 62, sec. 16—Evidence—Admissibility

—

Statutory declaration before Lord Mayor of

London—Evidence Act 1890 (No. 1088), sec.

66.]—A statutory declaration made before the

Lord Mayor of London cannot be received in

support of an application in the Supreme Court

in its probate jurisdiction. 5 & 6 Will. IV.,

c. 62, section 16, was never in force in Victoria,

but its provisions were adopted by the

Evidence Act 1890, sec. 66. In re Hopkins,

4 A.J.R., 106, followed. In re Baker, (1915)

V.L.R., 535; 37 A.L.T., 64; 21 A.L.R.,

367. Hood, J.

Evidence—Practice—Affidavits in places

out of Victoria—South Australia—Justice of

the Peace—Person purporting to have author-

ity to administer oaths—Judicial notice

—

Evidence Act 1915 (No. 2647), sec. 116.]—

An affidavit made in South Australia and

purporting to be sworn before a person

described as a Justice of the Peace of that

State and as a person lawfully authorized

to administer oaths therein is receivable in

evidence upon an application to the Supreme

Court of Victoria in its probate jurisdiction.

Be Hart, (1917) V.L.R., 247; 38 A.L.T.,

182 ; 23 A.L.R., 128. Hodges, J.

Probate and Administration Rules 1907,

rr. 5, 9—Applications for probate or adminis-

tration— Affidavit in support— Statement

negativing previous application—Foreign pro-

bate and letters of administration—Adminis-

tration and Probate Act 1890 (No. 1060), Part

in.]—The words " No application for probate

or administration in tliis matter has hereto-

fore been made to or been granted by the

Court or the Registrar, or if any previous

application has been made the full particu-

lars thereof " in rules 5 and 9 of the Probate

and Administration Bules 1907, apply to all

applications under Part III. of the .Adminis-

tration and Probate Act 1890. Announce-

ment by their Honors the Judges, (1913)

V.L.R., Preliminary Note ; 19 A.L.R. (C.N.),

9.

Rules of the Supreme Court 1907 (Probate),

r. 32^—Discovery of documents by propounder.

of will—Testamentary capacity.]—Where the

grant of probate of a will was opposed on the

ground of want of testamentary capacity on
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the pai-t of the testator owing to imbecility
coiumenoing many years before and con-
tinuing mitil his death, an order was made for

discovery by the propounder of the will of

(a) all books documents and letters signed by
or in the handwriting of the testator or ad-
dressed to him; (6) all reports or letters

written by any doctor or doctors to or con-
cerning the testator and as to his health ; and
(c) all bank books, block cheque books, books
of account, letters, documents and memor-
anda relating to testator's banking account or

accounts, or to his monetary or other business

transactions or showing accounts of money
payable to or by the testator, and the disposal

of the same, from the time at which the

imbecility of the testator was alleged to have
. commenced until the date of his death, that

were or had been in the possession, power,

custody, or control of the propounder, or were

in the possession, custody or control of the

testator at the time of his death relating to

any matter in dispute in the cause. In re

Finn, (1916) V.L.R., 165 ; 37 A.L.T., 168
;

22 A.L.R., 41. 'Hodges, J.

(h) Removal of Executor.

Administration and Probate Act 1907 (No.

:2120), sec. 5—Removal of one oJ two executors

—Registration of continuing executor as pro-

prietor of land under Transfer of Land Act

—

Jurisdiction—Administration and Probate Act

1915 (No. sell), s6c. 8—Transfer of Land Act

1890 (No. 1149), sees. 188, 193—Transfer of

Land Act 1915 (No. 2740), sees. 227, 232.]—

Sec. 5 of the Administration and Probate Act

1907 is not confined to cases where there is

only one executor and it is necessary to ap-

point someone else in his place. Under that

section one of two executors may be removed

without anyone being appointed in his place.

But where such an order was made there was

not prior to the amendments of the law made

by sec. 232 of the Transfer oj Land Act 1915

(whereby the words " any rule or order " are

.'added to that section), any means enabling

the continuing executor to become registered

•.as proprietor of land imder the Act. iJe

Goverdale, (1909) V.L.R., 248; 30 A.L.T.,

199 ; 15. A.L.R., 233, considered. iJ, v.

Registrar of Titles ; Ex ^arte Irish, (1916)

V.L.R., 622; 37 A.L.T.,

421. Cussen, J. (1915).

108 ; 21 A.L.R.

• (J) Burden of Proof.

Probate—Will obtained by beneficiary-

of transaction—Burden of

proof.]—There is an obhgation on any person
taking a, benefit vmder a will, which he has
been instrumental in preparing or obtaining,

of showing the righteousness of the transac-

tion, i.e., that there has been no unrighteous-

ness in his conduct in relation to it. Pulton
V. Andrews, L.R. 7 H.L., at 472, followed.

Re Nickson, (1916) V.L.R., 274; 38 A.L.T.,

46. a' Beckett, J.

II.

—

Duties of Representatives.

(a) Debts and Other Claims ; . Funeral and
Testamentary Expenses.

Will — Construction — Residue, whether
general or of a particular fund—Specific legacy

—Debts, funeral and testamentary expenses
and probate duty, payment of—Administration

and Probate Act 1907 (No. 2120), sec. 3.]—By
her will testatrix bequeathed certain specified

personal property to W., and her shares in

the National Bank of Australasia and in the

Geelong Gas Company to her trustees

upon trust to sell and convert into money
and to pay and distribute the money
arising therefrom as hereafter referred to,

that is to say :—(Then followed a list of the

amoimts to be paid to named beneficiaries).

She then further directed the trustees to

divide the residue amongst certain named
nephews and nieces. Held, that the residue

directed to be divided among the nephews
and nieces was not the .general residue, but
the residue of the fund created by the sale of

the shares. Held, also, that the gift of the

shares to the trustees was a specific bequest,

and that debts, funeral and testamentary

expenses should be borne rateably by the

bequest to W. and the bequest to the trustees.

Held, also, that the portion of the debts,

funeral and testamentary expenses to be

borne by the bequest to the trustees, and also

the probate duty payable in respect thereof,

should be deducted from the fund arising

from the sale of the shares, that the amounts
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payable to the named beneficiaries should be

paid out of such fund in full, and that the

balance then remaining was the residue

available for division among the nephews and

nieces. Murphy v. Ainslie, (1905) V.L.B.',

350; 26 A.L.T., 202; 11 A.L.B., 163,

applied. In re Moriarty, (1913) V.L.R., 417

;

35 A.L.T., 175 ; 19 A.L.R., 448. a' Beckett, J.

Executor and administrator—Compromise

with creditors oJ deceased—Release by creditors

—Subsegtuent discovery of additional assets

—

Whether distributable amongst creditors.]—
By his will testator made certain bequests

and gave the residue to his daughter. The

estate appeared to be insolvent, and the

creditors agreed to accept 2s. in the £ to

release their debts, and to allow the executor

to give effect to the specific bequests, and to

hand over any residue to the daughter. The

assets were valued at £323, and the habilities

were £1,172. The executor paid the dividend

to and obtained releases from the creditors,

and disposed of what remained in accordance

with the agreement by the creditors. About'

twelve years afterwards the executor learned

for the first time that the testator had been a

creditor of an assigned estate in New South

Wales about forty years before, and he

received in respect of the testator's claim

against the assigned estate the sum of £261.

There had previously been no fund in the

assigned estate out of which creditors could

be paid. Held, that subject to the payment

of the executor's costs and commission the

sum so received by the executor was dis-

tributable among the creditors of the testator

to supplement their dividend. In re Mitchell,

(1915) V.L.R., 222; 36 A.L.T., 169; 21

A.L.B., 157. a' Beckett, J.

Contract—Promise to make giit by will

—

Evidence.l—See Contract or Agreement,

col. 101. Wells V. Matthews, 18 C.L.B., 440.

(ft) Gifts by Will ; Income ; Time of Pay-

ment and Other Matters Incidental thereto.

Will—Tenant for life and remainderman

—

Property directed to be sold aqd proceeds

invested on specified securities and income

paid to life tenants—Income before sale

greater than that obtainable by investment of

proceeds of sale—Sale on terms of extended

payments. 1-—A will directed that the residue

of the estate, which included a valuable hotel

at which a profitable business was carried

on, should as soon as conveniently might be

after the testator's death be converted into

money and the proceeds invested in specified

securities, the income to be paid to certain

persons for life with limitations over of the

corpus on the death of such life tenants.

There was difficulty in selling the hotel at a,

i'easonable price, and the executor carried on

the business there, the income derived there-

from being considerably greater than would

be produced by the sale of the hotel, and the

investment of the proceeds on the specified

securities. Held, that the life tenants were

entitled, at all events to the end of the year

from the testator's death, to the net profits

made by carrying on the hotel business.

Re Oliver ; Wilson v. Oliver, (1908) 2 Ch., 74,

followed ; and that in the event of the sale

of the hotel on terms of extended payments

bearing interest on the bajance of the pur-

chase money the life tenants were entitled

to interest on the unpaid balance up to 6

per cent, per annum. Re Kerrigan ;

National Trustees Executors, dsc. Go. v.

Kerrigan, (1916) V.L.B., 516; 38 A.L.T.,

62 ; 22 A.L.B., 316. Cussen, J.

Will—Construction—Gift of shares—Divi-

dend declared after testator's death in respect

of period commencing before that event—
Whether gift of shares carries dividend.]—
Shares were bequeathed to trustees to sell and

convert into money, and pay the proceeds

to certain beneficiaries. After the death of

the testatrix a dividend was declared in

respect of a period which commenced before

that event. Held, that the dividend was
not to be apportioned, but went with the

shares and should be added to the proceeds

of the sale thereof. In re Moriarty, (1913)

V.L.B.. 417 ; 35 A.L.T., 175 ; 19 A.L.R.,

448. a' Beckett, J.

Will—Tenant for life and remainderman-
Shares in company—Dividend—Accumulation

of profits—Distribution of assets—^Income or

capital.]—See Company^ goIs. 78, 79.

Knowles v. Balla/rat Trustees Executors, dsc.
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Co. Ltd. ; Haslem v. The Same, 22 C.L.R.,

212; (1916) V.L.R., 594; 22 A.L.R., 431.

, Will—Income and capital—Tenant for liJe

and remainderman—Shares in company

—

Accumulated profits—Distribution of assets.

—iSee Company, col. 79. Knowles v. Bal-

la/rat Tnistees Executors, cfcc, Co. Ltd.
;

Haslem v. The Sams, 22 C.L.R., 212
; (1916)

V.L.R., 594 ; 22 A.L.R., 431.

Will—Interpretation—Future gift of trust

fund—Whether intermediate income will pass

with such gift—Direction to accumulate

income— Beneficiary with vested right—
Whether entitled to payment before expiration

of period of accumulation.]—See Will. In

re Goodman ; Marks v. Goodmmn,, (1915)

V.L.R., 172; 36 A.L.T., 178; 21 A.L.R.,

194.

Will—Construction—Gift to charity of

income of fund without limit of time

—

Directions as to investment by trustees—

Whether charity entitled to call for corpus

—

Parties—Attorney-General.]— See Will, in
re Wright ; Westley v. Melbourne Hospital,

<1917) V.L.R., 127; 38 A.L.T., 150; 23

A.L.R., 42.

Will — Trust — Gift — Vested interest —
Payable when legatee attains twenty-five

years of age—Gift over in event of marriage to

any person other than a Jewess—Whether

interest payable at twenty-one years of age.]

—

See Will. Re Benjamin ; Trustees Execu-

tors and Agency Co. Ltd. v. Benjamin,

(1917) V.L.R., 615; 39 A.L.T., 101; 23

A.L.R., 369.

Will—Gift to children attaining twenty-one

years of age—Gift over in certain events

—

Child attaining twenty-one years of age

—

When interest payable.]—See Will. Per-

petual Executors, dsc. Associations. England,

(1917) V.L.R., 620; 39 A.L.T., 103; 23

A.L.R., 370.

Trust, breach of—Overpaid beneficiary

—

Damages—^Interest.]—^Where on the division

of an estate a beneficiary who has a know-

ledge of all the facts and takes an active

part in suoh division receives more than his

share, such beneficiary is liable to account

for mesne profits and for principal moneys

received on sales by him and interest thereon.

Dames v. National Trustees Executors and

Agency Co. of Australasia Ltd., (1912)

V.L.R., 397. Cussen, J.

Will—Legacy—Gift of an interest in a

business subsequently transformed into a

proprietary company — Ademption.] — See

Will. In re Hutton ; Allen v. Hutton,

(1916) V.L.R., 546; 38 A.L.T., 34; 22

A.L.R., 292.

(c) Probate and Estate Duty.

Estate duty—Power of taxation—Subject

of taxation—Estate of deceased person—In-

clusion of gifts made before deceased—Estate

Duty Assessment Act 1914 (No. 22 of 1914),

sec. 8—Estate Duty Act 1914 (No. 25 of 1914),

sec. 2—The Constitution (63 & 64 Viet., c. 12),

sec. 55.]—See Duties on the Estates of

Deceased Persons, cols. 228, 229. National

Trustees Executors, dfcc, Co. Ltd. v. Federal

Commissioner of Taxation, 22 C.L.R., 367 ;

22 A.L.R., 409.

Settlement—Duty—Trust to take effect on

death of settlor—" Property comprised in such

settlement ' '—Alteration of property settled

—

Locality of property—Administration and

Probate Act 1890 (No. 1060), sec. 112—Ad-
ministration and Probate Act 1903 (No. 1815),

sees. 9, 15, Schedule 2.]—See Duties on the

Estates op Deceased Pebsons, cols. 229,

230. Commissioner of Taxes v. Ourrie, 21

O.L.R., 157 ; (1916) V.L.R.. 139 ; 22 A.L.R,,

50.

Administration and probate—Statement for

duty—Conveyance, assignment, &c., purport-

ing to operate as an immediate gift inter vivos

—Voluntary settlement made within twelve

months of settlor's death—Limitations of life

estates to persons in being and Umitations over

to persons not in being—LiabiUty to duty

—

Local situation of specialty and simple con-

tract debts—Administration and Probate Act

1915 (No. 2611), sees. 118 (2), 143 (a), 147.]—

See Duties on the Estates op Deceased

Persons, cols. 230, 231. Horsfall v. Com-

missioners of Taxes, 24 C.L.R., 422 ; (1918)

V.L.R., 242; 24 A.L.R., 101.
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Probate duty—Gift inter vivos—Gift by

husband to wife—House used as family home
—Purchase money provided by husband

—

Administration and Probate Act 1903 (No.

1815), sec. 11.]—See Duties on- the Estates

oj? Deceased Peesons, cols. 231, 232. Re

Qibb ; Union Trustee Go. v. Webb, 19

C.L.R., 669 ; (1915) V.L.R., 279 ; 21 A.L.R.,

253.

Administration and Probate Act 1890 (No.

1060), sec. lis—Administration and Probate

Act 1903 (No. 1815), sec. 8—Settlement-

Trusts and dispositions which may take effect

upon the death of settlor—Registration

—

Duty.]—See Duties on the Estates of

Deceased Persons, col. 232. In re Dick's

Settlement, (1914) V.L.R., 540; 36 A.L.T.,

73 ; 20 A.L.R., 377.

Administration and Probate Act 1890 (No;

1060), sec. 97—Statement for duty—Deduc-

tions—"Debts due"—Statute-barred debt]

—A debt of the testator which, though

barred by the Statute of Limitations, is

acknowledged by the executor, is a " debt

due by the deceased " within the meaning of

sec. 97 of the Administration and Probate Act

1890, and may be deducted for the purpose

of ascertaining the final balance for duty. In

re Elford, (1914) V.L.R., 609 ; 36 A.L.T., 89 ;

20 A.L.R., 442. a' Beckett, J.

Will—Construction—Gift of residue, what

is—Probate duty, pecuniary legacies, debts,

&c.—Out of what funds payable—General

personal estate.]—See Duties on the Es-

tates OF Deceased Peksons, cols. 233, 324.

Patterson v. Patterson, (1913) V.L.R., 248
;

35 A.L.T., 6 : 19 A.L.R., 220. ,

Will — Construction — Residue, whether

general or of a particular fund—Specific

legacy—Debts, funeral and testamentary ex-

penses and probate dutyi payment of—Ad-

ministration and Probate Act 1907 (No.

S130), seOi 3.]

—

See ante, (a) Debts and Other

Claims ; Funeral and Testamentary Expenses.

In re MoriwHy, (1913) V.L.R., 417 ; 35

A.L.T., 175 ; 19 A.L.R., 448.

Tenant for life and remainderman—Federal

estate duty—Apportionment and mode of pay-

ment—Estate Duty Assessment Act 1914 (No.

22 of 1914), sec. 35.]—See Duties on the

Estates of Deceased Persons, col. 235,

Re Kerrigan ; National Trustees Executors,

&c., Co. V. Kerrigan. (1916) V.L.R., 516 ;

38 A.L.T., 62 ; 22 A.L.R., 316.

Duty—Estate duty— Administration—Ap-

portionment between beneficiaries—Tenant for

life and remainderman—Annuitants—Estate

Duty Assessment Act 1914 (No. 22 of 1914),

sees. 8, 35.]-^iS'ee Duties on the Estates of

Deceasbd Persons, cols. 235, 236. Re

Davidson ; Perpetual Executors, <hc.. Associa-

tion of Australia Ltd. v. Davidson, (1917)

V.L.R., 748; 39 A.L.T., 140; 23 A.L.R.,

415.

Duty—Estate Duty—Administration—Ap-

portionment among beneficiaries—Tenant for

life and remainderman—Reduced rate of

interest in case of widow and children—Widow
and children not solely entitled—Application

of reduced rate—Estate Duty Assessment Act

1914 (No. 22 of 1914), sees. 8, 35.]—-See

Duties on the Estates op Deceased
Persons, col. 236. Re Davidson ; Perpetual

Executors, <fcc.. Association of Australia Ltd.

V. Davidson, (1917) V.L.R., 748 ; 39 A.L.T.,

140 ; 23 A.L.R., 415.

Administration and Probate Act 1915 (No.

2611), sec. 147, 10th Schedule, Part III.—

Settlement—Widow and children beneficiaries

—Duty—Half-rates—" The total valift of

the whole of the estate of the deceased in and

out of Victoria."]—See Duties on the

Estates of Deceased Persons, cols. 236,

237. Campbell v. The King, (1916) V.L.R.,

673 ; 38 A.L.T., 99 ; 22 A.L.R., 428.

Administration and Probate Act 1915 (No.

2611), sec. 124—Duties on deceased person's

estates—Statement of case for opinion of

Court—Duty of Commissioner of Taxes

—

" May."]—In sec. 124 of the Administra-

tionand Probate Act 1915 the word " may "

is used, not in a permissive, but in a manda-
tory sense, and the Commissioner of Taxes

when requested to do so in a' proper case, is

bound to state a case for the opinion of the

Court. The King v. Commissioner of Taaies ;

Ex parte Philip, (1917) V.L.R., 526 ; 39

A.L.T., 52 ; 23 A.L.R., 285. Hodges, J\
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(d) Distribution.

Married woman—Intestacy—Distribution of

estate—Share of husband where no children

or next of kin—Interest of Crown—Bona
vacantia—Married Women's Property Act

1890 (No. 1116), sees. 4, 25—Statute of Dis-

tributions (22 & 23 Car. 11. c. 10), sec. 3.]—
Sec. 25 of the Married Women's Property Act

1890 lays down a complete and exhaustive

rule, applicable to all cases in which a married

woman dies intestate, and supersedes all

previous rules whether statutory or at com-

mon law. Held, therefore, that where a

woman dies intestate leaving her surviving

her husband but no children, the share of the

husband is the same as that which his widow
would have taken if he had died intestate

leaving no children, that is, one half and no

more, and that in the event of there being no

next of kin of the woman the other half goes

to the Crown as bona vacantia. Be Brown;

Attorney- General v. Equity Trustees Executors,

dbc, Co. Ltd., 19 C.KR., 404 ; (1915) V.L.R.,

121 ; 21 A.L.R., 58. H.C., Orifjith, G.J.,

Barton and Isaacs, JJ.

Alien enemy—Condition indorsed on probate

forbidding distribution to enemy subjects.]—
Effect given to a condition indorsed on the

probate of a will that no portion of the assets

should be distributed or paid during the

continuance of the existing war to any bene-

ficiary who is a subject of an enemy country

wherever resident without the express sanc-

tion of the Crown. In re Doig ; Carter v.

Oramsch, (1916) V.L.R., 698; 38 A.L.T.,

120 ; 23 A.L.R., 5. Hood, J.

III.—Powers, Riohts and Liabilities of

Representatives.

(a) Sale ; Leases ; Improvements.

Settled Estates and Settled Lands Act 1915

(No. 2725), Sees. 56, 132, 136—Will—Trust-

Direction to sell and convert " as soon after

my decease as conveniently may be "—No

power in will to postpone conversion—Im-

mediate conversion only at great sacrifice to

estate—Jurisdiction to sanction postponement

of conversion—Jurisdiction to sanction a lease

for a long term.]—Testator by his will

directed that the residue of his real and

personal estate should be converted into

money as soon as conveniently might be aftto

his decease, and the proceeds divided into

two equal shares and each share invested in

first mortgages of freehold and certain

Government securities, the income from one

share to be paid to his daughter L. for life,

and the income from the other share to his

daughter E. for life with remainders over.

The will contained no authority to postpone

conversion. The estate included a valuable

hotel at which a profitable business was

carried on, but owing to the peculiar nature

of the business of this hotel and to the excep-

tional times it was impossible to sell and

convert this hotel except at a great sacrifice,

nor was it possible to find a suitable tenant for

it for a lease of anything less than five years

duration. Held, that having regard to the

facts of the case and to the Settled Estates

and Settled Lands Act 1915, sees. 132-136,

the Court had jurisdiction to make an order

authorizing the trustee to give a lease for a

definite period of five years. No determina-

tion was arrived atby the Court as to whether

it had jurisdiction to make an order postpon-

ing for a definite period the conversion of the

property. In re Kerrigan ; National Trus-

tees Executors and Agency Co. of Australasia

Ltd. V. Kerrigan, (1916) V.L.R., 516; 38

A.L.T., 62; 22 A.L.R., 316, explained.

In re Kerrigan ; National Trustees Executors

and Agency Go. of Australasia Ltd. v. Kerri-

gan, (1917) V.L.R., 124 ; 38 A.L.T., 172 ;

23 A.E.R., 57. F.C., Madden, C.J., Hood

and Gussen, JJ.

Executor—Sale—Direction to sell as soon

as conveniently may be—^Postponement of

sale—No ready market for property—Condi-

tions of sale—Lease for long term.]—Testator

by hi."? will directed that the residue of his real

and personal estate should be converted into

money as soon as conveniently might be after

his decease and the proceeds divided into two

equal shares and each share invested in first

mortgages of freehold and certain Govern-

ment securities, the income from one share to

be paid to his daughter L. for life and the

income from the other share to his daughter E.

for life, and he directed that in the event of

the death df either daughter without issue"
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her share should go to the surviving daughter

absolutely, but that in the event of either

daughter leaving issue at her decease her

share should go to such issue in equal shares

with a Jimitation over should any of such issue

die under twenty-one years of age. The

estate included a valuable hotel at which a

profitable business was carried on. Owing to

the exceptional times to sell hotel property

at all was very difficult, and there was no

chance of a. fair price being obtained unless

provision were made for the gradual paj'ment

of the purchase money throughout a period of

about five years, nor was it possible to obtain a

fair rent if the term of the lease were less than

five years. Held, (1) that, in the oircum-

.^itances, the Court should not direct the post-

ponement of the sale of the hotel projjerty

for any definite period nor authorize the

granting of a lease, but that the executor

might carry on the business until the sale of

the property ; (2) that the executor must sell

the property as soon as possible but must not

sacrifice it, and might postpone the sale until

such time as an advantageous sale might

be made
; (3) that the executor might in its

discretion sell the property for cash or on such

ternLS for payment of the balance of the

purchase money, bearing interest, as are

usual in the sale of properties of the like kind.

Be Kerrigan ; National Trustees Executors

dkc. Co. v. ifemgran, (1916) V.L.R., 516; 38

A.L.T.,62; 22A.L.R.,316. Cussen, J. {I9ie).

Will—" Incumbrances, necessary improve-

ments, repairs, insurance or other charges "

directed to be paid out of income—Sewerage

connections—Whether an improvement.]—
A will directed that " after payment of all

incumbrances upon my real estate and the

necessary improvements repairs insurances or

other charges " the income of testator's estate

should be disposed of in a certain way.

Held, that sewerage connections were an
" improvement " within this clause and that

the cost thereof should accordingly be borne

by income. Re Raphael, (1914) V.L.R., 557
;

36 A.L.T., 94. Hodges, J.

(6) Commission.

Administration and Probate Act 1915 (No.

2611), sec. 34—Executors—Trustees—Com-

mission—Future Commission—Passing ac-

counts — Practice.]—Executors, administra-

tors and trustees may apply for commission

under the Administration and Probate Act

1915, sec. 34, in an administration action or

'by originating summons, but executors and

administrators may also apply by ex parte

motion. The applicant should bear the costs

of proceedings brought for the sole purpose of

obtaining commission but where other ques-

tions are determined on an originating sum-

mons, the costs should be borne by the

applicant only in so far as they are increased

by the application for commission. Form of

order on application discussed. Nissen v.

Grunden, 14 C.L.R., 297: 18 A.L.R., 254,

discussed. In re Wyhes ; Strauss v. Wykes,

(1916) V.L.R., 200; 37 A.L.T., 190; 22

A.L.R., 122. F.C., Madden, C.J., Hodges

and Hood, JJ.

Commission—Legacy to executors and

trustees who shall act—Trustee acting as

agent empowered to charge as such—Allow-

ance o£ further coihmission—Administration

and Probate Act 1890 (No. 1060), sec. 26.]—

A testator by his will appointed as executors

and trustees thereof A., B. and C, and be-

queathed " to each of the said executors and

trustees who shall act a sum of five pounds

five shillings per annum until the estate be

fully administered." He further declared

that B., who was a solicitor, might act as

solicitor to the estate, and charge for legal

work as if he had not been an executor and

trustee, and also that should any one of his

trustees act as agent to his estate, such trustee

might be paid the usual commission. C. was

in fact an estate and commission agent, and

had for many years prior to the testator's

death in 1894 acted as agent for his estate.

A., B. and C. took out probate, and C. con-

tinued to act as agent for the estate, and was

paid the usual commission. .4. died in 1903,

B. died in 1912, and in 1913 a trustee com-

pany was appointed to act as trustee with C.

In 1915 C. applied for commission as executor

and trustee. Held, that on the true coustru-

tion of the will the testator intended the five

pounds five shillings per annum and the pay-

ment for services rendered as solicitor or

agent to be the remuneration of the executors.
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and that therefore C. was not entitled to

commis-iion. Winter- Ir»ing v. Winter, (IQOI)

V.L.R., 546; 29AL.T.,4; 13 A.L.R., 298,

applied. Be Raphael, (1915) V.L.R., 350;

37A.L.T., 2. a'Beckett,J.

Administration and probate—English pro-

faate—Attorney of English executors to have

probate sealed in Victoria—Victorian assets

—

Application by Victorian executor for leave to

pass his accounts and for commission—Notice

of motion—Ex parte—Costs.]—The attorney

under power of English executors having

procured an exemplification of the English

probate to be sealed in his favour, and having

completed the realisation and administration

qf the Victorian estate of the testator, applied

ex parte for leave to pass his accounts and to

be allowed commission. The application was
granted, with costs out of the estate. In re

Moorhouse, (1917) V.L.R., 530,- 23 A.L.R.,

286. Hodges, J.

Administration and Probate Act 1890 (No.

1060), sec. 36—Executors—Trustees—Com-
mission—Allowance of—Certificate of Chief

Clerk—Prospective order.]—On an applioa-

"tion by originating summons by executors

and trustees for leave to pass their accounts,

and be allowed commission out of the testa-

tor's estate, the Court fixed the rate of com-

mission upon corpus and income respectively,

and directed that the accounts of the execu-

tors and trustees should be passed before the

Chief Clerk, and that the Chief Clerk should

on the passing of the accounts issue his

certificate as to the amount of commission

payable to the executors and trustees without

further reference to the Judge. Re Gleeson,

' 35 A.L.T., 97. a' Beckett, J. (1913).

Executors — Commission— Order to pass

accounts from time to time and for future com-

mission without further order—Form of order.]

—Re Richards, (1915) V.L.R., 39; 20 A.L.R.

<C.N.), 22. a' Beckett, J.

Costs— Executrix— Commission— Passing

accounts and fixing commission—Adminis-

tration and Probate Act 1915 (No. 2611), sec.

34.]—tjpon an application by an executrix

ior liberty to pass her accounts and be allowed

commission. Held, that the costs of the

application as between solicitor and client

should be paid out of the estate, the cost of

taking the accounts and fixing commission

being reserved. Strauss v. Wykes, (1916)

V.L.R., 200; 37 A.L.T., 190; 22 A.L.R.,

122, discussed. Re Gillott, (1917) V.L.R.,

249; 39A.L.T.,20; 23 A.L.R., 271. Hodges,

J.

Costs — Executor — Commission — Ac-

counts agreed to by beneficiaries—Application

solely for purpose df fixing commission

—

Administration and Probate Act 1915 (No.

3611), sec. 34.1—Upon an application by an

executor for liberty to pass his accounts and

be allowed commission, it appeared that the

beneficiaries had agreed to and accepted the

accounts, but that no agreement had been

come to as to the rate of commission. Held,

that the executor should pay the costs of

the application, the costs of passing the

accounts arid fixing the commission being

reserved. Re .McMi'-hael, (1917) V.L.R.,

251 ; 39 A.L.T., 21 ; 23 A.L.R., 272.

Hodges, J.

Trustee company—Commission—Principles

affecting rate—Costs—Liability of company

in proceedings to reduce rate charged—Find-

ings of fact—Appeals as to—The Executors

Company's Act Amendment Act (No. 843),

sec. 7.]

—

See Trusts -4nd Tktjstees. Mac-

Bean v. Tnistees Executors and Agency Co.

Ltd., (1916) V.L.R., 425 ; 38 A.L.T., 27 ; 22

A.L.R., 191.

(c) Gifts to Executors by Will and Otherwise

;

Benefits from the Estate.

Gift—^Imperfect gift—Completion of gift

—

Donee an executor of donor-^Intention to

make immediate gift—Gift of land—Adminis-

tration and Probate Act 1890 (NO. 1060), sees.

6, 8, 9, 12.]

—

Held, per Barton, A.C.J.

,

Gavan Duffy and Rich, JJ., that the doctrine

enunciated in Strong v. Bird, L.R. 18 Eq.,

315, that an imperfect gift made by a testator

during his lifetime may be perfected by the

vesting of the subject matter of the gift in

the done© as executor, is not applicable unless

the testator at the time he made what is

alleged to be an imperfect gift had the

intention to make an immediate gift, and up



339 EXECUTORS AND ADMINISTRATORS. 340

to the time of his death intended that that

gift should stand and have effect. Per

Isaacs and Powers, JJ.—It is not necessary

that the intention that the gift is to stand

and have effect, should be continuous during

the whole time between the imperfect gift

and the 6nal act perfecting it. It is necessary

only that the final act shall be done with the

continuing intention to perfect the gift

originally intended and hitherto left im-

perfect. Quaere, whether the doctrine of

Strong v. Bird applies to land in Victoria, or'

if so, to a case where the alleged donee is

one of several executors in all of whom the

land the subject matter of the gift has become

vested. Matthews v. Matthews, 17 C.L.Jl.,

8; (1913) VL.R., 466; 19 A.L.R., 487-

H.C. (1913).

Imperfect gift—Donee executor of donor

—

Intention to make gift—Continuous intention.]

—In an action by some of the executors

against another executor to recover certain

land a.s being part of the estate of the testator,

the defendant alleged an imperfect gift of the

land by the testator to him which had been

perfected in accorance with the doctrine in

Strong v. Bird, L.R. 18 Eq., 31.5. Held,

per Barton, A.C.J., Oavan Duffy and Rich,

JJ. (
Isaacs and Powers, JJ., dissenting),

that on the evidence the alleged donee had

not shown that the testator, at the time he

did the acts which were alleged to constitute

an imperfect giftr, intended to make an

immediate gift and that such intention was

a contjiiLiing one up to- his death. Matthews

V. Matthews, 17 C.L.R., 8; (1913) V.L.R.,

466; 19 A.L.R., 487.

Will—Construction—Gift as recompense

for acting as trustees—Trust void for uncer-

tainty.]—Where a, will directed the payment

of £100 per annum to trustees as a recom-

pense for acting as trustees of a certain trust

which failed for uncertainty. Held, that the

direction to pay £100 per annum also failed.

Forrest v. McWhae, (1913) V.L.R., 425; 35

A.L.T., 59; 19 A.L.R., 414. Madden, C.J.

Will—Construction—" In trust to " execu-

trix until beneficiary attains a certain age

—

Absolute gift—Residue to executrix " in trust

to hi disposed of as she niay think fit."]—

A

testator devised and bequeathed real and

pei-sonal property " in trust to " his executrix

for the daughter of a nephew " until she

attains her eighteenth year " and after certain

legacies left the residue of his estate to his

executrix " in trust to be disposed of in

whatever manner she may think fit." Held„

(1) that the beneficial interest both in the

real and personal estate passed to the

nephew's daughter when she attained the

age of 18 years ; (2) that the gift of residue

was an attempt to create a trust which was

void for vagueness. In re Dwyer ; Dwyer v.

Dwyer, (1916) V.L.R., 114; 37 A.L.T., 152;

22 A.L.R., 42. Hood, J.

Will—Construction—Gift to trustees abso-

lutely—Whether beneficial or in trust—Letter

showing wishes of testator—Secret trust.]—
See Will. In re Doig ; Carter v. dramsch^

(1916) V.L.R., 698; 38 A.L.T., 120; 23

A.L.R., 5.

Will—Trustee authorized to act as agent

and to be paid commission—Insurance of

trust property by trustee—Deduction from

premiums paid by trustee to insurance com-

pany—Bonus—Whether trustee entitled to

retain.]—See Will. Re Raphael, (1914).

V.L.R., 557 ; 36 A.L.T., 94.

(d) Registration as Proprietor under Transfer

of Land Act.

Administration and probate—Devolution of

office—Executor of executor—Vesting of

real estate—Registration as proprietor—Ad-

ministration and Probate Act 1890 (No. 1060)^

sees. 6, 9, 12—Transfer of Land Act 1890

(No. 1149), sec. 193.]—Inasmuch as the

executor of a deceased executor is the

executor of the original testator, the real

estate of a testator which has vested in his

executor vests in the death of that executor

testate in his executor, who, by virtue of

sec. 12 of the Administration and Probate

Act 18^0 and sec. 193 of the Transfer of Land

Act 1890, is thereupon entitled to be regis-

tered as proprietor of that real estate. Mad'

dock V. Registrar of Titles ; Miller v. Registrar

of, Titles, 19 C.L.R., 681 ; (1915) V.L.R., 152;

21 A.L.R., 122. H.C, Griffith, C.J., Barton,.

. Isaacs and Oavan Duffy, JJ.
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Administration and Probate Act 190? (No.

2120), sec. 5—Removal of one o! two executors

—Registration of continuing executor as

proprietor of land under Transfer of Land Act

—Jurisdiction—Administration and Probate

Act 1915 (No. 2611), sec. 8—Transfer of Land
Act 1890 (No. 1149), sees. 188, 193—Transfer
of Land Act 1915 (No. 2740), sees. 227, 232.1—
Sea 'ante, I. Probate and Letters of

Administration
; (h) Removal of Executor.

JR. V. Registrar of Titles ; Ex parte Irish,

(1915) V.L.R., 622; 37 A.L.T., 108; 21

A.L.R., 421.

(e) Legal Proceeding/!.

(1) Forfeiture Clause.

Will— Construction — Forfeiture clause—
Instituting legal proceedings against trustees;]

—A direction in a will that, if a beneficiary

institutes any legal proceedings against the

trustees of the will he shall thereupon forfeit

and lose all his share or interest, is not

violated by the bringing of an action by a

beneficiary against the trustees, not as

trustees, but against them personally and
confined to matters pertaining to them in

their private capacity and as executors.

Earl y. Deane, 19 A.L.R., 228. Hodges, J.

(2) Burden of Proof.

Onus of proof—Claims against estate of

deceased person.]—The onus of proof in an

action against an executor to recover money
alleged to h^ve been lent to his testator,

discussed. Plunkett v. Bull, 19 C.L.R., 544;

(1915) V.L.R., 603. H.C. (1915).

(3) Summary Judgment.

Administration and Probate Act 1915 (No.

2611), sec. 134—Executor—Grant of probate^

Issue—Encumbered estate—Final judgment

—

Rights Of other creditors—Rules of the

Supreme Court 1906, Order XIV., r. 1.]—

Where a creditor of a testator, whose estate

is encumbered, brings an action against the

executrix who has proved the will, but to whom
probate has not under sec. 134 of the Ad-

ministration and Probate Act 1915, been

issued and who has entered an appearance to

preserve the rights of other creditors of the

estate, such creditor cannot obtain final

judgment under Order XIV. Keast, Morris

<fc Miles V. Edsall, 37 A.L.T., 194 ; 22

A.L.R., 139. Madden, C.J. (1916).

(4) Set-Oft.

Practice—Set-off—Plaintiff suing as execu-

tor—Residuary legatee.]—In an action by an

executor to recover a debt due to him in that

capacity, the defendant is entitled to set-off

a debt due by the plaintiff to the defendant

personally where it is shown that the debt

sued for by the plaintiff, when recovered, will

come to him personally^ without being sub-

ject to any claim on behalf of the testator's

estate. Ex^ parte Morier ; In re Willis,

Percival & Co., 12 Ch. D., 491, and Bankes

V. Jaruis, (1903) 1 K.B., 549, applied. Wil-

liams V. MacDonald, (1916) V.L.R., 229 ; 36

A.L.T., 128; 21 A.L.R., 200. a' Beckett, J.

(5) Parties.

Order LV., r. 9 (Rules of 1906)—Order
XVI., r. 39—Conduct of proceedings before

Chief Clerk—Executors defendants—Discre-

tion.]—Where on an originating summons
at the suit of a beneficiary there is {inter alia)

a direction given that there shall be an

inquiry as to the next of kin of the testator,

and the executors are willing to conduct the

proceedings before the Chief Clerk, and no

misconduct is alleged against them, the Court

or Judge may order them to have the conduct

of such proceedings. Harrison v. Richards,

1 Ch., App., 473, applied. Re Forrest

;

Forrest v. McWhae, 35 A.L.T., 73. Madden,.

C.J. (1913).

(6) Costs.

Costs—Trustee—Personal liability—Appeal

to High Court.]—The administrators of the

estate of a deceased wife resisted an action in

the Supreme Court by the husband by which

he claimed that property in her name was
his, and, being defeated, they appealed to

the High Court, which upheld the decision of

the Supreme Court. Held, that the adminis-

trators should personally pay the costs of the

appeal, as it was not in the circumstances

reasonable. Perpetual Executors and Trus-

tees Association of Australia Ltd. v. Wright,

23 C.L.R., 185; (1917) V.L.R., 372; 23

A.L.R., 177. H.C, Ba/rton, A.C.J. , Isaacs,

Oavan Duffy and Rich, JJ. (1917).
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I.

—

Factory.

(a) Definition of Nature of.

Factories and Shops Act 1912 (No. 3386),

sees. 5, 14, sub-sec. (3), 222 (f)—Factory—

"Preparing articles ior trade or sale"

—

meaning o£ the words—Interpretation.]

—

The defendant was charged under sec. 14

of the Factories and Shops Act 1912 (No.

2386),' with being the occupier of a factory

w^hioh was not registered. The defendant

acted as selling broker and employed men
at its store, (a) dumping wool into bales for

the purpose of convenience in transit ; (fe)

drying sheepskins, spraying them with an

arsenical solution, sorting them into various

classes' in accordance with their length and

quality, and dumping them for transport

;

and (c) salting hides merely for the purpose

of preservation. Held, that defendant's

store was not a factory under the Factories

and Shops Act 1912, as on the evidence these

operations did not constitute a " preparing

articles for trade or sale " within the meaning

of sec. 5 of that Act. The word " trade ' in

sec. 5 of the Factories and Shops Act means

something analogous to sale or barter,

Quaere, whetW the object with which the

preparation was done is dependent on the

state of mind of the person by whom or on

whose behalf the article is prepared. Quaere,

whether the drying of sheepskins and salting

of hides, especially if done prior to a sale

locally, are a " preparing articles for trade

or sale." Henry Bull cfc Co. v. Holden, 13

C.L.R., 569, followed. Paterson v. Hunt,

101 L.T., 571, followed. Billingham v.

New Zealand Loan
,

and Mercantile Agency

Co. Ltd., (1914) V.L.R., 321; 35 A.L.T.,

187; 20 ATL.R., 194. Cussen, J.

Factories and Shops Act 1912 (No. 2386),

sec. 5—Factory—Electricity—" Supply."]—

Per totam Curiam.—The building, in which

electricity is generated for the supply of heat

or light or power to tenants of the person so

generating it, is a factory within the meaning

of the Factories and Shops Act 1912. Per

Hodges and Hood, J.J. ia' Beckett, A.C.J.,

dissentiente).—A building in which electricity

is generated for the supply of heat or light or

power, is a factory within the meaning of that

Act only when the electricity is generated for

the supply of persons other than the person

so generating it. Tipple v. Qeelong Harbor

Trust Commissioners, (1914) V.L.R., 407

;

36 A.L.J., 39 ; 20 A.L.R., 291. F.C.

(6) Obligations of Occupier.

( 1 ) Dangerous Machinery ; Structure of

Building.

Factories and Shops—Dangerous machinery
—" Securely fenced "—What persons to be

protected—Factories and Shops Act 1905

(No. 1975), sec. 58—Factories and Shops Act

1910 (No. 2) (No. 2305), sec. ,
23.]—The pro-

visions of sec. 58 of the Factories and Shops

Act 1905 " (No. 1975), as amended by sec.

23 of the Factories and Shops Act 1910 (No.

2305), requiring that dangerous parts of

machinery shall be securely fenced, are for

the protection of persons passing or employed

near to the machinery, and not for the pro-

tection of persons working at it. Martin v.
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Emerson Bros., (1913) V.L.R., 107 ; 34

A.L.T., 158; 19 A.L.R., 68. Hodges, J.

(1913). [See however, Howard v. Nash

Bros, (1918) V.L.R., 154; 39 A.L.T., 125;

24 A.L.R., 38.]

Landlord and tenant—Covenant—Perform-

ance impossible by law—Factories and Shops

Act 1905 (No. 1975), sees. 11, 12, 14, 151,

154.]—A lease of land and premises including

a bakehouse contained a covenant that the

lessee " would cause the baking business now

carried on to be still carried on and k^t
'alive." That business having been dis-

continued the lessor with knowledge of the

discontinuance accepted rent for some time,

but subsequently gave notice to the lessee

requiring him to re-establish the carrying on

of the baking business. The construction of

the bakehouse was such that under the pro-

visions of the Factories and Shops Act 1905

the carrying on of that business there would

at the date of the notice have been unlawful

unless a practically new bakehouse were

erected. Held, that the lessor could not rely

on the failure of the lessee to re-establish the

business of baking as a breach of the covenant

so as to entitle him to re-enter. Oerraty v.

McGavin, 18 C.L.R., 152; (1914) V.L.R.,

283 ; 20 A.L.R., 182. H.C., Griffith, C.J.,

Barton, Isaacs, Oavan Duffy and Rich, JJ

(2) Obstructing Inspector in Execution of

his Duties.

Factories and Shops Act 1913 (No. 2386),

sees. 18, 20, 236—Obstructing inspector in

execution of his duties—Refusal to produce

books not required to be kept by the Act.]—

A

refusal of the request of an Inspector of

Factories and Shops for the production of

books, which the Act does not require to be

kept, does not amount to the offence of

obstructing an Inspector in the execution of

his duties under the Act, Bishop v. W. H.

Rocke & Co. Pty. Ltd., (1914) V.L.R., 429;

36 A.L.T., 13 ; 20 A.L.R., 243. (1914).

11.

—

Weekly Halp-Holiday.

Factories and Shops Act 1912 (No. 2386),

sec. 129—Regulations thereunder—Carters

and carriers—Half-holiday—" Shall have and

take "—Obligation of employer.]—By sec.

129 of Act No. 2386, the Governor in Council

may make regulations specifying the hours

during which certain carters " shall have a

half-holiday on some day in each week other

than a Sunday." A regulation, pursuant to

this section, provided that every such carter

" shall have and take " such half-holiday

between certain hours. Held, that the

employer and not the employee was respon-

sible if the carter did not get or was not per-

mitted or caused to take the weekly half-

holiday. Dangerfield v. McDonald (Ss Co.,

(1914) V.L.R., 357 ; 35 A.L.T., 193 : 20

A.L.R., 217. Cvssen, J. (1914).

Factories and Shops Act 1912 (No. 2386),

sees. 129, 227—Failure to permit employee to

have and take a half-holiday—Liability for

offence not dependent on some connection

with premises—Prosecution of firm in firm

name—Duty of Justices.]—An information,

charging ^n offence under sec. 129 was laid

against " M. & Company " in its firm name.

Held, that sec. 227 does not apply to such an

offence, but that it is the duty of Magistrates

in such cases to ascertain, for the purpose of

conviction, the persons who are really liable.

Bishop v. Chung Bros., 4 C.L.R., 1262 ; 13

A.L.R., 412, followed. Dangerfield v. Mc-

Donald A Co., (1914) V.L.R., 357 ; 35 A.L.T.,

193 ; 20 A.L.R., 217. Cussen, J. (1914).

III.

—

Detebmination-s of Court of Indus-

trial Appeals and of Special Boards.

(a) Principles to be Applied in Arriving At.

Wages Board—Principle applicable in arriv-

ing at determination—Sex—Equal pay for

equal work—Practical considerations.]—^Dif-

ference of the sex of employees is generally

to be considered in fixing their wages under

the Factories and Shops Acts. Wages are

not to be fixed on the principle of giving

equal pay for equal work. It is the duty of

the Special Boards and of the Court to inquire

into the existing state of things in relation

to the wages paid in any given trade, and to

correct anything wrong or anomaloils, on

practical grounds, and not with a view to

any theoretical or benevolent allotment of

remimeration. In re Commercial Clerks'

Board, 19 A.L.R., 142. Cussen, J. (1913).
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Wages Board—Principles applicable in

arriving at determination—Experience of

adult workers.]—SemfiZe.—A Board and the

Court may lawfully take the experience of

employees into consideration in the cases of

persons over the age of twenty-one years.

In re Commercial Clerks' Board, 19 A.L.R.,

142. Cussen, J. (1913).

Special Board—Determination—Matters to

be considered in determining rates of wages

—

Experience of adult worker.]—In determining

the lowest rates payable to adult workers

engaged in certain classes of work the Court

of Industrial Appeals (with the consent of

both parties to the appeal) took into con-

sideration the varying length of experience

of the workers, and fixed rates accordingly.

Re Confectioners' Bodrd, 36 A.L.T., 23.

a'Beckett, J. (1914).

Wages Board—Principles applicable in

arriving at determination—Improver's wages

—Age and experience—Licence to work as

improver after reaching the age of twenty-one

years—Factories and Shops Act 1912 (No.

2386), sec. 194.]—The provisions of sec. 194

of the Factories and Shops Act 1912 (No.

2386) are difficult, if not impossible, to apply

where the wages of improvers are fixed by

reference to both age and experience. In re

Commercial Clerks' Boa/rd, 19 A.L.B., 142.

Cussen, J. (1913).

Wages Board — Determination — Casual

work.]—Clerks employed in casual work

•defined as clerks employed for less than

forty-two hours per week. In re Commercial

Clerks' Board, 19 A.L.R., 142. Cussen, J,

(1913).

(6) Appeal, Right of; Jurisdiction of Court.

Court of Industrial Appeals—Special Board

for group of trades—Appeal against deter-

mination of Special Boards-Employers in one

trade of such group, whether they may appeal

—Factories and Shops Act 1912 (No. 2386),

sees. 133, 176.]—Under sec. 133 of the

Factories and Shops Act 1912, a Special Board

was appointed to determine wages in a group

of distinct trades, consisting of corn dealers,

carters for com dealerfs, and firewood dealers.

Against that determination an appeal was

instituted by employers employing not less

than twenty-five per cent, in the firewood

industry. Held, that such employers had

under sec. 176 a right of appeal, notwith-

standing that they employed less than

twenty-five per cent, of the workers in the

grouped trades taken together. Re Fuel and

Fodder Board, 36 A.L.T., 16 ; 19 A.L.R.,

358. a'Beckett, J. (1913).

Court of Industrial Appeals—Appeal against

part of a determination.]— Quaere, whether

an appeal lies against part only of a deter-

mination where a ground of appeal is that the

determination is prejudicial to the progress

maintenance and scope of employment in

the trade or industry. Re Confectioners'

Board, 36 A.L.T., 23. a'Beckett, J. (1914).

Court of Industrial Appeals—Amendment of

determination of Special Board—Date from

which amendment may be made operative.]—

The Court of Industrial Appeals (with the

consent of both parties to the appeal),

amended the determination of a Special Board

and fixed as the date from which such

amendment should be and be deemed to have

been in force, the date from which the deter-

mination appealed from had been in force.

Re Confectioners' Board, 36 A.L.T., 23.

a'Beckett, J. (1914).

(c) Review of Determination of Court.

Factories and Shops Act 1912 (No. 2386),

sec. 176 (9)—Determination of Court of Indus-

trial Appeals—" Prima facie case for review "

—Evidence necessary to support—.Alteration

in industrial conditions—^Award of Common-
wealth Court of Conciliation and Arbitration.]

—In order to make out a " prima facie case

for review " of the determination of the Court

of Industrial Appeals, within the meaning

of sec. 176 (9) of the Factories and Shops Acts

1912, the evidence must be directed to show

some alteration in the industrial conditions

arising since the determination was arrived

at, and giving rise to the necessity for altera-

tion and review. The fact that since the

determination was arrived at the Common-
wealth Court of Conciliation and .Arbitration
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has made an award which may be inconsistent

with the determination, and which appUes
to some only of those affected by the deter-

mination does not afford a " prima facie case

for review.'' In re Builders' Labourers

Board, (1914) V.L.R., 354; 35 A.L.T., 190;

20 A.L.R., 214. Hood, J. (1914).

Court of Industrial Appeals—Remission of

matter to Special Board for review—^Jurisdic-

tion—Ground of remission—Cost of living

—

Factories and Shops Act 1915 (No. 3650), sees.

176 (9), 179, 180.]—A Court of Industrial

Appeals, constituted by the Minister under

sec. 179 of the Factories and Shops Act 1915

for the purpose of the review of a determination

made by a, previous Court, has Jurisdiction

under sees. 176 (9) and 179 to remit the

matter to a Special Board for review. A
considerable increase since the date of the

determination, in the cost of living is a

sufficient ground for granting such leave.

Re Operative Masons' Society of Victoria,

(1917) V.L.R., 411 ; 39 A.L.T., 16. Hodges, J.

(d) Failure to Observe Provisions of. What is.

(1) Scope of Operation of Determinations.

Factories and Shops Act 1912 (No. 238S),

sees. 168, 225—Employment—Grocer's assist-

ant—Voluntary services.]^-A. was employed

3,s a. domestic servant. On some occasions

she assisted in serving customers in her

•employer's shop attached to his private

residence, but such services were voluntary,

and rendered out of mere courtesy to her

employer. Held, that A, was not " em-

ployed " in the shop within the meaning of

sec. 168 of the Factories and Shops Act 19il2

(No. 2386). Per Hodges, J.—To constitute

employment within the section there need be

no agreement for payment of services, but

such services must be rendered with the

employer's knowledge. Per Hood, J.—^Ser-

vices rendered not in pursuance of any con-

tract, express or implied, but out of mere

courtesy, do not constitute employment

within the section. Per Cussen, J.—

A

person may be employed within the meaning

of the section, although there is no contract

of service, if there is some recognition of acts

done and expected to be done by that person.

Ballantine v. Hinchcliffe, (1915) V.L.R., 69;

36 A.L.T., 137 ; 21 A.L.R., 34. P.C.

Determination of Wages Board—Persons

to whom
.
it applies—Bread Board.]—The

operation of a determination of the Bread
Board is limited to persons employed in the

trade of making or baking bread. Bishop v.

Dance, (1916) V.L.R., 509 ; 38 A.L.T., 66 ;

22 A.L.R., 320. F.C., Madden, C.J., Hood
and Cussen, JJ.

Factories and Shops Act 1915 (No. 2650),

sec. 226—Rate of wages—Two determinations

fixing different rates for same work—Deter-

mination of Bread Board—Whether applicable

to pastrycooks—" Bread," whether buns are

—Bakers and Millers Act 1915 (No. 2617),

see. 3.]—The operation of a determination

of the Bread Board is limited to persons

employed in the trade of making or baking

bread. An employer was engaged in business

as a pastrycook and had in his employment
an employee who was a pastrycook and who
in the course of his employment made " hot

crogs " buns for which he was paid at the rate

of wages fixed by the determiiiation of the

Pastrycooks Board. The existing determina-

tion of the Board provides that makers or

bakers of " hot cross " buns should be paid

at a certain rate per hour, which was higher

than the rate of wages fixed by the deter-

mination of the Pastrycooks' Board. The
employer never made or baked any bread,

but, in common with the rest of the members
of the trade of pastrycooks, he regularly

throughout the year made buns similar in all

respects to " hot cross " buns except that they

were not impressed with a cross. Most

bakers made " hot cross " buns for Good
Friday, but during the rest of the year .very

few made buns of any sort regularly. In

proceedings against the employer under

sec. 226 of the Factories and Shops Act 1915,

Held, that he was not bound to pay the rate

fixed by the Bread Board for making " hot

cross " buns and was not guilty of the offence

of employing a person at a lower rate of wages

than the rate determined by a Special Board-

Per Madden, C.J.—" Hot cross " buns are

not .

" bread " within the meaning of the

Bakers and Millers Act 1915. Bishop v.



351 FACTOEIES AND SHOPS ACTS. 352

Dance, (1916) V.L.R., 509;, 38 A.L.T., 66;

22 A,L.R., 320. F.C., Madden, C.J., Hood

and Ciissen, JJ. '

Factories and Shops Act 1913 -(No. 2386),

sees. 133, 141 — Determination of Wages

Board—Minimum wages—Whether payable

Jor work by whomsoever done—Whether

payable only to members oJ particular craJt.]

—The complainant was employed as a

labourer by the defendant company, which

carried on the business of making girders, and

he was paid at the rate fixed for labourers by

. the determination of the Boilermakers Wages

Board. In addition to making the girders

required for a building, which was being

erected by a conl^ractor, the defendant placed

the girders in position as part of the structure.

The complainant was sent by the defendant

to help in this work, aiid he was engaged upon

it for a month. The work of placing girders

in position is similar to that of a gear hand for

whom the determination of the Builders'

Labourers Wages Board fixed a higher rate

than that fixed for labourers by the deter-

mination of the Boilermakers Wages Board.

Held, that the complainant was entitled to

be paid for the month at the rate fixed for

gear hands by the determination of the

Builders' Labourers Wages Board. Thom-

son V. Dorman Long <fc Co. Ltd., (1916)

V.L.R., 13 ; 37 A.L.T., 129 ; 21 A.L.R.,

492. Cusaen, J. [Special leave to appeal

to the High Court refused, 21 C.L.R., 124].

Factories and Shops Act 1915 (No. 2650),

sec. 226—Wages Boards—Determination oJ

minimum wage—Builders' labourer— As-

phalters' labourer—Rate o£ pay—Whether

builders' labourer or asphalter's labourer

—

Inconsistent determinations.]—By a deter-

mination of the Court of Industrial Appeal

(Builders' Labourers) dated 1st October,

1915, the minimum rate of pay for a builders,

labourer was fixed at 58s. 8d. per week of 44

hours and by a determination of the

Asphalters' Board, dated 2nd June, 1916, that

of an asphalter's labourer at 55s. per week of

48 hours. The nature of the work performed

by the plaintiff was to mix asphalt in the

street and convey it in buckets to a skilled

artisan who was engaged in re-laying a floor

in a, building which had been damaged by

fire and was being repaired. Held, that a

labourer means an unskilled manual worker

and the question as to whether the plaintiif

should be paid as a, builders' labourer or as

an asphalters' labourer was one of evidence

and the Court would not overrule the finding

of the Magistrates where there was evidence

reasonabl}'^ sufficient to support it. Held,

further, that the later determination of the

Asphalters Board did not operate either as

an express or implied repeal of the earlier

determination of the Court of Industrial

Appeals (Builders Labourers), and that the

two awards were not inconsistent. Sinclair

V. Smith, (1917) V.L.R., 118; 38 A.L.T.,

134; 23A.L.R., 71. Hood, J.

Wages Board—Rate of pay—Different rates

fixed by different determinations—Which rate

applicable—Question of fact.] —Where a

labourer was engaged in assisting a skilled

artisan in laying an asphalt floor in a building

in course of erection and the question arose

whether he should be paid as a builders'

labourer under the Builders' Labourers Board

or as an asphalter's labourer under a, later

determination of the Asphalters Board,

Held, that the question was one of fact, and

that, there being evidence to support the

finding of the Justices, it should not be dis-

turbed. Lawley v. Neuchatel Asphalt Co.

Ltd., (1917) V.L.R., 118; 38 A.L.T., 136.

Hood, J.
•

(2) Casual Work.

Factories and Shops Act 1912 (No. 2386),

sec. 141 (b) (vii.)—Factories and Shops Acts

Amendment Act 1914 (No. 2558), sec. 29—
Factories and Shops Act 1915 (No. 2650), sees.

141 (1) (b) (vii.), (4), 226—Determination of

Special Board—" Casual work "—Employee

engaged for many weeks—Work in any week

for less than the maximum number of hours

fixed by Special Board—" One week's con-

tinuous work "—" Employed "—" A week's

work."]—A determination of the Hotel

Employees Board which was made under the

Factories and Shops Act 1912 (No. 2386) and

before the enactment of sec. 29 of the Factories

and Shops Acts Amendment Act 1914, fixed

the lowest rate of wages payable to waitresses
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at £1 7s. " per week of fifty-six hours." It

defined casual employees as " persons em-
ployed for less than one week's continuous

work," and provided that females employed

as casual employees should be paid at the rate

of Is. 6d. per hour with a minimum of 5s.

per day. During a period of about fifteen

months a waitress was in the employment of

an employer and she worked three hours on

each of five days in every calendar week of

such period, and was paid 12s. 6d. for each

week's work. Upon an information under

sec. 226 of the Factories and Shops Act 1915

charging the employer with employing the

waitress during the last calendar week of

such period at a lower rate of wages than that

fixed by the Board for casual employees

the employer was convicted. Held, (1) that

the conviction was right
; (2) that the words

" employed for less than one week's con-

tinuous work " meant when the determina-

tion was made " working in any week less

than fifty-six hours," and since the passing

of the Act of 1914 " working in any week less

than twenty-eight hours "
; (3) that the fact

that engagernent of the waitress was definitely

spread over many weeks did not prevent the

w^ork done in any week in which she worked

less than twenty-eight hours from being

regarded as casual work. Per Cussen, J.—
In the Factories and Shops Acts and many
of the determinations made thereunder the

word " employed " refers to the work of the

employee rather than to the contract under

which the employee works, the expression

" a week's work " means the ordinary number

of hours which in the Acts and determinations

is usually called the '' maximum number of

hours "' and the expression " casual work "

and allied expressions have acquired, if not

exclusively, at all events frequently the

secondary meaning of " short-time work."

Quaere, whether sub-sec. 4 of sec. 141 of the

Factories and Shops Act 1915 (originally sec.

29 of the Factories and Shops Acts Amend-

ment Act 1914) provides a definition which

is to be substituted for the definition given in

the determination of a Special Board made

before that sub-section originally came into

operation, or merely limits the effect of such a

determination. Hall v. Centreway Cafe Co.

Pty. Ltd., (1916) V.L.R., 560; 38 A.L.T.,

80; 22 A.L.R., 323. F.C., Madden, C.J.,

Hood and Cussen, JJ.

(3) Mens Rea.

Employer and employee—Offence—Em-
ployer paying less than minimum wage —
Mens rea—Factories and Shops Act 1915 (No.

2650), sec. 226.]—Knowledge or wilfulness is

not necessary to constitute an offence under

sec. 226 (1) (a) of the Factories and Shops Act

1915, and, therefore, it is not a defence to a

prosecution for such an offence that the

defendant reasonably believed in a state of

facts which if true would have disproved the

charge. Hall v. Bartlett, 24 V.L.R., 1 ; 20

A.L.T., 37; 4 A.L.R., 157, and dictum in

Billingham v. Oaten, (1911) V.L.R., 44, at p.

48 ; 32 A.L.T , 170, at p. 171 ; 17 A.L.R., 36,

at p. 38, overruled. Duncan v. Ellis, 21

C.L.R., 379
; (1916) V.L.R., 325 ; 22 A.L.R.,

188. H.C., Barton, Isaacs, Oavan Duffy and

Bich, JJ.

IV. APPEENTIOES.

Factories and,Shops Act 1915 (No. 2650),

sec. 188—Apprentice—Employer and employee

—Employer's establishment closed during

holidays—Whether apprentice entitled to

wages—Indenture of apprenticeship, inter-

pretation of.]—Under an indenture of ap-

prenticeship an employer undertook (inter

alia) to pay his apprentice dxu'ing the cur-

rency of the indenture wages at the rate of

7s. 6d. per week of 48 hours during the first

six mcnths with an increasing rate for

succeeding years, but so that the apprentice

should not be paid for any time during which

he should be absent through his own wilful

default or neglect or through absenting him-

self without leave. The employer closed his

establishment from 23rd December luitil 2nd

January, and refused to pay the apprentice

any wages for this period and was prosecuted

for an offence under the Factories and Shops

Act 1915 for that he failed to carry out the

terms of the indenture of apprenticeship

and was thereupon convicted. Held, that he

was rightly convicted. Duncan v. James

Moore & Sons Pty. Ltd., (1917) V.L.R., 240;

38 A.L.T., 186 ; 23 A.L.R., 148. Maddsn,

C.J.

12
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V.

—

Legal Proceedings ; Parties.

Factories and Shops Act 1912 (No. 3386),

sees. 129, 227—Failure to permit employee to

have and take a half-holiday—Liability for

offence not dependent on some connection

with premises—Prosecution of firm in firm

name—Duty of Justices.]—See ante, II.

Weekly Half-Holiday. Dangerfield v.

McDonald & Co., (1914) V.L.R., 357; 35

A.L.T., 193 ; 20 A.L.R., 217.

FAIR COMMENT

See DE'FAMATION.

FALSE DOCUMENT; FALSE
STATEMENT

See CRIMINAL LAW, cols. 172, 173, 174.

FEDERAL LAW
See COMMONWEALTH OF AUSTRALIA

CONSTITUTION; CRIMINAL LAW;
CUSTOMS.

FENCES ACT

Fences Act 1915 (No. 2651), sees. 7, 8, 20,

22—Vermin-proof dividing fence—Liability to

contribute—Condition precedent—Certificate

of Chief Inspector for suppression of vermin

—

Certificate given after service of notice to

fence—Jurisdiction.]—A certificate in writing

by the Chief Inspector for suppression of

vermin under sec. 20 of the Fences Act 1915

that a vermin-proof fence is necessary is a

condition precedent to liability on the part

of an occupier to contribute towards the

construction of such a fence. In proceedings

to compel an occupier to contribute towards

the construction of a vermin-proof dividing

fence between his land and adjoining land

occupied by the complainant it appeared

that notice to fence was served on the defend-

ant in October 1915, and that the certificate

of the Chief Inspector for suppression of

vermin was not given until January 1916.

Held, that no order could be made against

the defendant. Murphy v. Murphy, (1916)

V.L.R., 691 : 38 A.L.T., 86. Hood, J.

Fences Act 1890 (No. 1092), sec. 5—Occu-
pier—Owner—Tenant in possession.]—The

owner of land which is actually occupied by a

tenant is not the occupier of the land within

the meaning of sec. 5 of the Fences Art 1890.

Luxford v. Cairns, (1914) V.L.R., 433 ; 36

A.L.T., .59; 20 A.L.R., 301. Hodges, J.

(1914).

Unused Roads and Water Frontages Act 1903

(No. 1894)—Licensee—Fences Act 1915 (No.

2651), sec. 5— Whether licensee an "occu-

pier " within Fences Act.]— Quaere, whether

a licensee of an unused road under the

Unused Roads and Water Frontages Act 1903

is an occupier within the Fences Act 1915.

Murphy v. Murphy, (1916) V.L.R., 691 ; 38

A.L.T., 86. Hood, J.

Notice to fence—Mistake as to boundary to

be fenced—Sufficiency of notice—Fences Act

1890 (No. 1092), sec. 7.]—A notice to fence,

by mistake, specified the boundary to be

fenced as extending 100 feet south from a

certain point, instead of 100 feet north from

that point. The facts showed that the party

served with the notice knew quite well the

boundary intended to be specified. Held,

that the notice was sufficient. Luxford v.

Cairns, (1914) V.L.R., 433 ; 36 A.L.T., 59 ;

20 A.L.R., 301. Hodges, J.

Fences Act 1890 (No. 1092), see. 8—Order
of Justices—Review—Justices Act 1890 (No.

1105), sees. 4, 141.]—An adjudication under

sec. 8 of the Fences Act 1890 as to the kind

of fence to be erected between adjoining lands

and the portion to be erected by each occupier

is an order within the meaning of sec. 141

of the Justices Act 1890, and may be reviewed.

Seg. V. Kerr ; Ex parte Palmer, 8 V.L.R.

(L.), 235; 4 A.L.T., 41, is no longer law.

Luxford V. Cairns, (1914) V.L.R., 433 ; 36

A.L.T., 59. Hodges, J.

FINAL JUDGMENT

See PRACTICE AND PLEADING.
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FIRE

See NEGLIGENCE.

FIRM

Court of Petty Sessions—Practice—Parties

—Claim by two or more persons as co-

partners—Firm name, whether proceedings

may be taken in, without adding names of

partners—Rules under Justices Act 1890, r.

20.]—See Justices of the Peace. Casino

Picture Garden Go. v. Hewitt, (1914) V.L.R.,

192 : 35 A.L.T., 140 ; 20 A.L.R., 169.

Factories and Shops Act 1912 (No. 2386),

sees. 129, 227—Failure to permit employee to

have and take a half-holiday—^Liability for

offence not dependent on some connection

with the premises—Prosecution of firm in

iirm name—Duty of Justices.]—See Fac-

tories AND Shops Act. Dangerfield v.

McDonald db Co., (1914) V.L.R., 357 ; 35

A.L.T-., 193 ; 20 A.L.R., 217.

Order XLVina., rr. 1-3 (Rules of 1906)—

Writ of summons—Service—Partnership firm
—" Carrying on business "—Trading with

the enemy—Enemy partners.]—See Practice

AND Pleadino. Union Bank of Australia

Ltd. V. Lohmann da Co., (1916) V.L.R., 530
;

38 A.L.T., 16 ; 22 A.L.R., 283.

Thistle Act 1915 (No. 2736), sec. 4—Firm in

occupation of land—Notice to destroy thistles

—Prosecution of members of firm.]—See

Pabtnebs and Paetnekship. Russell v.

Watson, (1917) V.L.R., 368 ; .39 A.L.T., 9 ;

_ 23 A.L.R., 167.

Landlord and Tenant Act 1890 (No. 1108),

sees. 89, 92—"Person"—"Agent"—Re-

covery of possession—Summary proceedings

before Justices—Notice to quit and notice of

intention to proceed to recover possession

—

Notices signed and given in the firm name by a

firm as agents—Sufficiency of-^Proceedings

in the firm name.]—See Landlord and

Tenant. W. H. Tuchett & Sons v. Ramsom,

(1914) V.L.R., 8 ; 35 A.L.T., 93 ; 19 A.L.R.,

588.

Order VII., r. 4a (Rules of 1906)—Solicitor

and client—Firm acting by individual members
for plaintiff and defendant.]—See Partners
AND Paetneeshep. The King v. O' Halloran

;

Ex parte Earner, (1913) V.L.R., 116 ; 34
A.L.T., 160; 19 A.L.R., 104.

Partnership—Agreement of dissolution

—

Firm name—Name of retired partnei^Right
to use—Limitation of.]

—

See Partners and
Partnership. Scott v. Bail, (1914) V.L.R.,

270 ; 35 A.L.T., 143 ; 20 A.L.R., 232.

FOREIGN COMPANY

See COMPANY.

FOREIGN LAW
-See INTER-STATE AND INTER-

NATIONAL LAW.

FOREIGN PROBATE

See EXECUTORS AND ADMINISTRA-
TORS.

FRAUD AND MISREPRESENTATION

See also, Trade Marks and.Trade Names.

Misrepresentation—Contract to take shares

in provident society—Acquiescence—Delay in

bringing action—Provident Societies Act 1890

(No. 1131), sees. 7, 23, 25.]—By the rules of a
society registered under the Pronident Society

Act 1890, it was provided that the society

might raise capital by shares of £1 each, which

might be paid for by instalments ; that any
person app]ying for shares and making the

prescribed payments should become a ir»em-

ber ; and that members might withdraw the

amounts of their shares at any time on short

notice, subject to a power of the directors

to suspend withdrawals if the circumstances

of the society should render it necessary.

The society issued circulars inviting the public
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to take shares, and stating that shareholders

could withdraw the whole or any portion of

their share capital at any time as if they had

their money in a, Savings Bank, that though

their money was invested in shares of the

society it was as accessible as money upon cur-

rent account, and that depositors would receive

5 per cent, on their deposits. No mention

was made of the power of the directors to

suspend withdrawals. In an action by

certain of the shareholders against the

society for rescission of their contracts to

take shares on the ground that they were

induced to take" the shares by the statements

in the circulars, which they alleged to be a

misrepresentation. Held, that the plaintiffs

were disentitled to relief inasmuch as they

had not brought their action until more than

two years after they all knew the whole of

the material facts relied on as entitling them

to rescission. Held, also, by Griffith, G.J.

and Barton, J., on the evidence, that the

plaintiffs had not acted on the representations

alleged, but had acted on an assurance that

the rule of the society giving power to sus-

pend withdrawals would not be put in force,

which was not a representation of an existing

fact, and therefore that the plaintiffs were

not entitled to any relief. Civil Service Go-

operative Society of Victoria Ltd. v. Blyth,

17 C.L.R., 601
;

(1914) V.L.R., 305 ;
20

A.L.R., 161. H.C., Griffith, G.J., Barton

and Isaacs, JJ.

Contract—Rescission—Unconscionable bar-

gain—Evidence.]—In an action to set aside

an agreement for a sale of property on the

grounds that the price was grossly inadequate

and that it was made in circumstances of

oppression almost amounting to actual fraud,

judgment was given for the defendants. On

appeal to the High Court, Held, that the

appeal should be dismissed on the ground

that the evidence did not establish either

that the price was grossly inadequate or that

there was fraud, and on the further ground

that as the parties could not be restored

in integrum, the plaintiff's only remedy

would be an action in the nature of an action

for deceit of which actual damage was an

essential element, and that there was no

evidence of such damage. Gans v. Biley, 15

C.L.R., 731. H.C., Griffith, G.J., Barton

and Isaacs, JJ.

Vendor and purchaser—Contract—Rescis-

sion—Fraud— Misrepresentation— Material-

ity—Joinder oJ vendor and his agent as;

defendants—Remedy against agent—Dam-
ages.]—The purchasers of farming land were

induced to purchase it by a statement made-

by the agent of the vendor without the ven-

dor's knowledge or authority, which, as the

agent knew, was untrue, that he, the agent,

was seUing the land on behalf of mortgagees,

and that for that reason the price asked was

lower than it would otherwise be. In an

action by the purchasers against the vendor

and his agent based on that misrepresenta-

tion, the plaintiffs claimed (1) as against the

vendor rescission with consequential relief,,

and (2) as again.'?t both defendants damages,

for deceit. Held, by the whole Court, that

the statement was a material representation,

and, being untrue, entitled the purchasers,

as against the vendor, to rescission with

'

consequential relief on the basis of restitution

in integrum. Held, further, by Griffith,.

G.J., Barton, Gavan Duffy and Rich, JJ..

(
Isaacs, J., dissenting), that in addition to-

being entitled as against the vendor to

restitution in integrum, the plaintiffs were-

entitled, as against the agent, to recover by

way of damages in an action for deceit any

moneys which they had paid under the con-

tract, and of which they were entitled to-

restitution, and also any money uselessly

expended in reliance upon the agent's

representation in preparing to carry on

business on the land purchased. The form

of order against the agent with respect to-

any money not recovered from the vendor

was reserved for further consideration. By _

Isaacs, J.—(1) The plaintiffs were entitled

to an order that the agent should indemnify

them against the vendor's inability to com-

plete the restitxition directed, and (2) in -view

of the rescission of the contract, damages.

ultra were not recoverable in respect of the

representation inasmuch as the purchasers,

were not acting on the faith of that repre-

sentation in expending the money. Sibley

V. Grosvenor, 21 C.L.R., 469; (1916) V.L.R.,

307; 22 A.L.R., 113. H.C. (1916).
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Principal and agent—Fraud o£ agent

—

Scope of employment—Agent to collect

evidfence—Perjured evidence procured.]—The
principle that a person is responsible for the

fraud of his agent does not apply where an
agent, employed to collect evidence, procures

persons to commit perjury. In such a case

the fraudulent acts done by the agent are

not within the scope of his employment.

Ronald v. Harper, (1913) V.L.R., 311; 35

A.L.T., 20; 19 A.Li.R., 263. Madden, C.J.

,

a^ Beckett and Cussen, JJ.

Land—Conflicting equitable titles—Priority

—Caveat—Re-Registration of dealing—Fraud

—Breach of contract—Transfer of Land Act

1915 (No. 2740), sec. 72.]—On 30th June,

1915, G., who was the registered proprietor

under the Transfer of Land Art of a Crown
lease subject to a registered mortgage, by an

a.greement under seal which was never

registered, agreed to charge the lease with a

debt due by him to the plaintiff, and at the

plaintiff's request to execute a, proper and
legal mortgage. On 2nd July, 1915, G.

agreed to sell the lease, subject only to the

registered mortgage, to the defendant for

valuable consideration, and on the same day
the consideration money was paid and G.

executed a transfer to the defendant in the

prescribed form. Before payment the defend-

ant caused a search to be made at the Titles

Office and found that G.'s title was clear

except for the registered mortgage. He had

no notice, express or implied, of the plaintiff's

charge under the agreement of 30th June.

On 7th July, the plaintiff lodged a caveat

claiming an equitable estate or interest in

the lease as equitable mortgagee, and abso-

lutely forbidding the registration of any

person as transferee or proprietor of, or of

any instrument affecting, G.'s estate or in-

terest. On 12th July the defendant lodged

his transfer for registration, and on 23rd

September notice of his application was duly

given by the Registrar to the plaintiff. On
3th October, the plaintiff's solicitor wrote

to the defendant to the effect that the trans-

fer must not be registered unless and until a

satisfactory settlement of the plaintiff's claim

had been made. On 6th October the solici-

tors for both parties met in the presence of

the defendant, and after discussion the

defendant's solicitor agreed with the conten-

tion of the plaintiff's solicitor that the

plaintiff was entitled to priority by virtue of

his equitable mortgage and said that he could

not advise the defendant to resist the claim.

It was then arranged that the defendant

should withdraw his application to register

his transfer, which he did on the same day.

Subsequently the defendant being advised

that his transfer was entitled to priority over

the plaintiff's equitable mortgage, he on 7th

March, 1916, again lodged his transfer for

registration. The Registrar did not give

notice of that aijplication to the plaintiff,

and the defendant was registered as pro-

prietor of the lease subject to the registered

mortgage. In an action by the plaintiff

against the defendant claiming a declaration

that the defendant procured his registration

by fraud, with consequent relief. Held, by

Griffith, C.J., and Barton and. Isaacs, JJ.

(Oavan Duffy and Rich, JJ., dissenting),

that there was neither a contract between

the plaintiff and the defendant, nor a promise

by the defendant to the plaintiff, a breach of

which by the defendant would constitute

fraud within the meaning of sec. 72 of the

Transfer of Land Act 1915 so as to invalidate

the registration of the transfer. Held, also,

by Griffith, C.J., and Barton and Isaacs, JJ.,

that the plaintiff, by omitting to lodge a

caveat before the defendant paid the purchase

money and obtained his transfer, had lost the

priority arising out of his equitable interest

having been created first in point of time
;

and that the registration of 'the defendant's

transfer was valid notwithstanding the

existence of the plaintiff's caveat and the

omission of the Registrar to notify the

plaintiff of the defendant's application.

Butler V. Fairclough, 23 C.L.R., 78 ; (1917)

V.L.R., 175 ; 23 A.L.R., 62. H.C.

Real Property Act 1890 (No. 1136), sec. 181

—Instruments in writing relating to land

—

Mortgage—Registration—Subsequent encum-

brancer without notice of prior encumbrance

—Priority—" Made and executed bona fide "

—Prior encumbrance unregistered— Negli-

gence of prior encumbrancer facilitating

fraud—Reliance on statements of solicitor

—
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Land brought under Transfer oi Land Act

1890—Whether rights o£ parties affected—

Transfer of Land Act 1890 (No. 1149), sec. 74.]

—A., the owner of certain land under the

general law, executed a. mortgage of the

land to B., in order to secure repayment to

B. of a loan of £600. A., who was B.'s

solicitor, prepared the mortgage and told B.

that by omitting to register the mortgage

expense would be saved, that registration

was unnecessary, and that the mortgage was

all right without registration. B. was satis-

fied with these statements and did not register

the mortgage nor ask for or obtain the title

deeds. Subsequently A. executed a, mort-

gage of the land to C. to secure repayment of

a loan of £2,000. The mortgage to C. was

registered. Upon the application of A. the

land was brought under the Transfer of Land

Act, and a certificate of title issued in A.'s

name bearing as its only encumbrance the

mortgage to C. In taking the mortgage C.

had no knowledge or notice of the prior

mortgage to B. and throughout acted bona

fide and with reasonable care. Held, that a

deed is made bona fide within the meaning

of sec. 181 of the Real Property Act 1890 if it

effects a real transaction in land, although

the grantor may be acting mala fide towards

a prior grantee, and accordingly that A.'s

mala fides towards B. did not affect the

priority acqiiired by the registration of the

mortgage to C. Held, further, that B.'s

priority was also lost to her by her negligent

conduct, notwithstanding that such conduct

resulted from her trusting in her solicitor.

Held, further, that the rights of the parties

were not affected by the issue of the certificate

of title. Dauidson v. O' Halloran, (1913)

V.L.R., 367 ; 35 A.L.T., 46 ; 19 A.L.R.,

305. Hood, J.

Assignment of property to defeat creditors

—

Recovery back of property—No proof that

'creditors were defeated.]—The fact that the

purpose with which a man has put property

into his wife's name as a trustee for him is

to defraud his creditors does not prevent him

from afterwards recovering that property

from her, or her repre."ieiitativeE after her

death, provided that the illegal purpose has

m no respect been carried into effect. Per-

petual Exscutors and Trustees Association of

Australia Ltd. v. Wright, 23 C.L.B., 18.5

;

(1917) V.L.R., 372 ; 23 A.L.R., 177.' H.C.,

Barton, A.C.J., Isaacs, Oavan Duffy and

Rich, JJ>.

Gift— Rescission— Fiduciary relation—
Transfer of land by father to son.l—The

plaintiff bro-ught an action against the

defendant, who was his son, for rescission of

a voluntary transfer of land by the plaintiff

to the defendant, on the ground that the

plaintiff when he executed the transfer wae,

as the defendant knew, incapable of knowing

or understanding the contents or effect of the

transfer, and of undue influence. The trial

Judge found that the plaintiff was to the

defendant's knowledge feeble minded, weak

and incapable of transacting business, and he

therefore gave judgment for the plaintiff.

On appeal to the High Court, Held, that the

appeal should be dismissed. By Griffith,

C.J., Isaacs and Oavan Duffy, JJ., on the

ground that the evidence justified the

finding of the trial Judge. By Griffith-,

G.J., Isaacs and Rich, JJ., on the ground

that the evidence established the existence

of a fiduciary relation between the plaintiff

and the defendant, and that in the absence

of independent advice to the plaintiff, the

transfer .should be set aside. Spong v.

Spong, 18 C.L.R., 544; (1915) V.L.R., 80.

H.C.

" He who comes into equity must come with

clean hands."]—The principle that a person

must come into a Court of equity with clean

hands only applies where his alleged mis-

conduct has an immediate and necessary

relation to the equity sued for. Accordingly

where the plaintiff, who was a member of

the Victoria Racing Club and an owner of

racehorses, and who, as the result of the

running of one of his horses, had been dis-

qualified for twelve months from entering

his horses for races, brought an action seeking

to have the disqualification declared invalid,

and to restrain the Club from expelling him

from membership, on the ground that he was

not given an opportunity of defending

himself against the charge on which it was

proposed to expel him, Held, that the alleged
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misconduct by the plaintiff in respect of the

running of his horse did not disentitle him
to the relief claimed, that relief being inde-

pendent of such misconduct, and the ques-

tion of his guilt or innocence of such mis-

conduct not being in issue in the action.

Meyers v. Casey, 17 C.L.R., 90; (1914)

V.L.R., 210 ; 19 A.L.R., 537. H.C., Barton,

A.C.J., Isaacs, Powers and Rich. JJ. (1913).

Order XIV. (a) (Rules of 1906)—Staying
proceedings—Action to set aside judgment-
Fraud—Judgment alleged to have been

obtained by perjured evidence—Judgment

sustainable on grounds independent of such

evidence—Frivolous and vexatious action

—

Abuse of process.]—In an action for libel the

defences were privilege and justification.

A verdict was found for the defendant on the

defence of justification, and, as to the defence

of privilege the Court held that the occasion

was privileged, and the jury found that there

was no malice. It was afterwards found that

the evidence given in support of the defence

of justification was perjured. The plaintiff

then brought an action against the defendant,

claiming a declaration that the verdict in the

former action was obtained by the fraud of

the defendant, and that it should be set aside.

' Held, that the action should be stayed on the

ground that it was frivolous and vexatious,

and an abuse of the process of the Court.

Ronald v. Harper, (1913) V.L.R., 311 ; 35

A.L.T., 20 ; 19 A.L.R., 263. Madden, C.J.,

a' Beckett and Oussen, JJ.

Will—Solicitor and client—Gift to solicitor

of testatrix—Independent advice—Burden of

proof.]—See Evidence. Re Nickson, (1916)

V.L.R., 274 ; 38 A.L.T., 46.

Probate—Will obtained by beneficiary

—

Righteousness of transaction—Burden of

proof.]—See Evidence. Re Nickson, (1916)

V.L.R., 274 ; 38 A.L.T., 46.

FRAUDULENT DEBTOR

See DEBTORS ACT; INSOLVENCY.

FRAUD SUMMONS

See DEBTORS ACT.

FULL COURT

Sec APPEAL; PRACTICE AND
PLEADING.

GAME ACT

Game Act 1890 (No. 1095), sec. 7—Game
Act 1912 (No. 2373), sec. 3—Game kiUed in

open season—Possession of during close

season and after expiration of ten days follow-

ing the commencement thereof—Whether an

offence—No proclamation by Governor in

Council declaring conditions and restrictions.]

—It is not an offence to keep in possession,

during the period extending from the expira-

tion of the ten days following the commence-

ment of the close season to the end of such

season, native game killed in the open season,

although the Governor in Council may not by

proclamation have directed the conditions

and restrictions subject to which native game

may be kept in possession during such period.

GUft V. Lucas, (1913) V.L.R., 551 ; 35 A.L.T.,

115; 19 A.L.R., 508. Hodges, J.

GAMING AND WAGERING

Police Offences Act 1915 (No. 2708), sees.

104, 106—Gaming and wagering—Street

betting—" Street "— " Enclosed or unen-

closed land .' ' in city or town.]—The meaning

of the words " enclosed or unenclosed land "

in see. 106 of the Police Offences Act 1915

is not limited by the context, and therefore a

person who, for the purpose mentioned in

sec. 104 of the Act, is in enclosed land within

a city, which land is used for footraces and

for admission to which a charge is made, is

liable to the penalty thereby prescribed.

McCann v. Butcher, 23 C.L.R., 422
; (1917)

V.L.R., 548 ; 23 A.L.R., 302. k.C, Barton,

6a/van Duffy and Powers, JJ.
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FoUce Offences Act 1913 (No. 2422), sees.

86, 87, 97, 98—Gaming—Betting houses and

places—Keeping place for purpose of betting

—

" Place ' '—Private letter box at Post-office.]

—

A private letter-box at a post-oflfice is not

a " place " within the meaning of sec. 97 of

the Police Offences Act 1912. So held by

a' Beckett, A.G.J., and Hood, J. (Hodges,

J., dissenting). Davey v. Green, (1914)

V.L.R., .594 ; 36 A.L.T., 79 ; 20 A.L.R., 375.

F.C.

Police Offences Act 1912 (No. 2422), sec.

97—Using a place for betting—Verandah of

hotel—-Exclusive occupation—Evidence of,

whether sufficient.]—The defendant was

charged under sec. 97 of the Police Offences

Act 1912 with using a place, i.e., the verandah

of a hotel, for the purpose of betting. The

evidence showed that the defendant had on

several occasions made bets on the verandah

of the hotel ; that on each occasion there were

in addition to the defendant about fifty

persons assembled on the verandah, and that

the licensee of the hotel was present and

apparently assented to what the defendant

did. Held, that there was nothing to show

an exclusive occupation or appropriation of

the verandah or any part of it, and, therefore,

no evidence that the verandah was a, place

.used for the purpose of betting within the

meaning of the Act. Prior v. Sherwood, 3

C.L.R., 1054; 12 A.L.R., 510, and McCann
V. Morgan, 34 A.L.T., 43; (1912) V.L.R.,

303; 18 A.L.R., 334, applied. McCann v.

Fitzpatrick, 36 A.L.T., 134 ; 20 A.L.R., 102.

a' Beckett, J. (1914).

Carrying on business or vocation of a book-

maker—Betting on race-course—Regulations

—Police Offences Act 1912 (No. 2422), sees.

153, 154.]—Carrying on the business or voca-

tion of a bookmaker on portion of a race-

course set aside for betting without a permit

from the committee of the racing club con-

trolling it is not an offence against sec. 153

of the Police Offences Act 1912 ; but, semble,

it may be made an offence under regulations.

Wright v. Lewis, (1914) V.L.R., 165; 35

A.L.T., 111 ; 20A.L.R., 45. V.C, a' Beckett,

Hood and Gussen, JJ.

GARNISHEE

Attachment of debts—Several garnishors

and one garnishee—Priorities—Payment of

garnishee, effect of.]—A Bank, which was

successively served with two orders nisi

attaching money in its hands due to the

judgment debtor, having been authorized

and instructed by him to pay the sums thus

attached, retained sufficient for that purpose,

and handed the balance over to him. Subse-

quently, while those amounts were still in

its hands, the bank was served with a third

order nisi, and, instead of paying the moneys

into Court, it paid the first two garnishors in

accordance with the judgment debtor's

instructions. The first two orders nisi were

never made absolute. Held, that the Bank

was then under no liability to the third

garnishor, except in respect of any balance

remaining in its hands. Stonehouse v. Bond
;

Bank of Victoria (Oarnishee), (1917) V.L.R.,

467 ; 39 A.L.T., 50 ; 23 A.L.R., 300. Hood,

J.

GEEL0N6

See LOCAL GOVERNMENT.

GENERAL SESSIONS

General Sessions— Appeal— Proceedings

under Health Act—Penalty imposed less than

five pounds—Justices Act 1890 (No. 1105),

sec. 127—Health Act 1890 (No. 1098), sec.

323.]—The fact that the penalty imposed for

an offence does not exceed £5 does not de-

prive the defendant of the right of appeal

under sec. 323 of the Health Act 1890.

Rider v. Woodmason, (1913) V.L.R., 294;

35 A.L.T., 12 ; 19 A.L.R., 245. F.C,

Hodges, Hood and Cussen, JJ.

Marriage Act 1915 (No. 2691), sec. 93—
Marriage Act 1890 (No. 1166), sec. 52—Order
for maintenance of illegitimate child—Con-

firmation on appeal to General Sessions

—

Second appeal to General Sessions—^Jurisdic-

tion—Res judicata.]—On an appeal to the
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Coiirt of General Sessions against an order

of a Court of Petty Sessions directing the

appellant to pay a weekly sum for the

support of an illegitimate child of which he

was alleged to be the father, the Court, after

hearing the evidence produced by both

parties as to the paternity of the child, dis-

missed the appeal and confirmed the order of

the Court of Petty Sessions. The appellant

appealed a second time to the Court of General

Sessions against the order of the Court of

Petty Sessions and tendered evidence to

.show that he was not the father of the child.

Held, that the matter was rea nidicata, and

~that there was no jurisdiction to entertain

the second appeal. Londrigan v. Bainl,

(1918) V.L.R., 40 ; 39 A.L.T., 84. Madden,

C.J. (1917).

Justices Act 1890 (No. 1105), sec. 188 (7)—

Order of Court of Petty Sessions—Confirma-

tion by Court of General Sessions—Nature of

order when confirmed.]—An order of a Court

•of Petty Sessions confirmed on appeal to the

Court of General Sessions, becomes an order

of the Court of General Sessions. Ti. v.

Wasley ;' Ex parte Frankel, (1914) V.L.B.,

635 ; 36 A.L.T., 72 ; 20 A.L.R., 326. Hood,

J.

Practice—High Court—Appeal from Court

of General Sessions—Case stated—Justices

Act 1890 (No. 1105), see. 139—Rules of the

High Court 1911, Part H., See. IV., r. 1.]—

Quaere, whether under the Rules of the High

Court 1911, Part II., Sec. IV., r. 1, an appeal

to the High Court from the Court of General

Sessions exercising federal jurisdiction may

properly be brought by way of case stated

under sec. 139 of the Justices Act 1890.

•Symons v. Schiffmamn, 20 C.L.R., 277 ;

<1913) V.L.R., 645 : 22 A.L.R., 376. H.C.,

Griffith, C.J., Gavan Duffy and Rich, JJ.

Justices Act 1890 (No. 1105), sec. 139—

General Sessions—Appeal—Application for

case to be stated—Jurisdiction to refuse

—

Mandamus.]—The provision in sec. 139 of the

Justice-! Act 1890 that " in any case of appeal

-the Court of General Sessions before whom

-the same is heard and determined shall if so

required by any party to such appeal state

the facts specially for the determination of

the Supreme Covirt therein " is mandatory.

Semble : Where a purely frivolous and vexa-

tious application made to the Court of

General Sessions to state a case under that

section is refused, the Supreme Court, in the

exercise of its discretion, should decline to

issue a, mandamus to compel the Court of

General Sessions to state such case. The

King V. Box; Ex parte Rees, (1913) V.L.R.,

103; 34 A.L.T., 1.50; 19 A.L.R., 42.

Hodges, J.

Justices Act 1890 (No. 1105), sec. 139—

Appeal to General Sessions—Case stated for

Supreme Court—Facts to be stated—Rejection

of evidence.]—The facts which the Court

of General Sessions should state under sec.

139 of the Justices Act 1890 are facts which

may enable the Supreme Court to come to a

determination in respect of the proper result

of the appeal from the Court of Petty Sessions.

The fact that, at the hearing of the appeal,

evidence of similar acts of the accused was

tendered and rejected is not a, fact which

would assist the Supreme Court to come to

such a determination, and accordingly should

not be stated. Coughlin v. Thomson, (1913)

V.L.R., 304 ; 35 A.L.T., 1 ; 19 A.L.R., 268.

F.C., Hodges, Hood and Cussen, JJ.

Justices Act 1890 (No. 1105), sec. ISO-

General Sessions—Case stated for Supreme

Court—Remission for re-hearing by General

Sessions—Jurisdiction.]—The Supreme Court

upon consideration of facts stated under sec.

139 of the Justices Act 1890, has no power to

remit a case for re-hearing before the Court

of General Sessions. Dobson v. Sinclair, 3

A.L.T., 106; 8 V.L.R. (L.), 69, approved.

Hussell V. Shire of Leigh, 5 V.L.R. (L.), 199 ;

1 A.L.T., 18, on this point, disapproved.

Coughlin v. Thompson, (1913) V.L.R., 304;

35 A.L.T., 1 ; 19 A.L.R., 268. F.C., Hodgea,

Hood and Cussen, JJ.

Practice—Prohibition—General Sessions-

Writ, direction of.]—A writ of prohibition to

restrain further proceedings on an order

made by the Court of General Sessions should

be directed to the Court of General Sessions

and not to the Chairman. R. v. Wasley ;

Ex parte Frankel, (1914) V.L.R., 635 ; 36

A.L.T., 72 ; 20 A.L.R., 326. Hood, J.
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GIFT

See also, Will

Gift—Imperfect gift—Completion of gift-

Donee an executor of donor—Intention to

make immediate gift— Gift of land—Adminis-

tration and Probate Act 1890 (No. 1060), sens.

6, 8, 9, IS.l- He?rf, per Barton, A.O.J.,

Qavan Duffy and Ekh, JJ., that the doctrine

enunciated in Strong v. Bird, L.B. 18 Eq.,

315, that an imperfect gift made by a testator

during his lifetime may be perfected by the

vesting of the subject matter of the gift in

the donee as executor, is not applicable unless

the testator at the time he made what is

alleged to be an imperfect gift had the inten-

tion to make an immediate gift, and up to

the time of his death intended that that gift

should stand and have effect. Per Isaacs and

Powers, JJ.—It is not necessary that the

intention that the gift is to stand and have

effect, should be continuous during the whole

time between the imperfect gift and the final

act perfecting it. It is necessary only that

the final act shall be done with the continuing

intention to perfect the gift originally

intended and hitherto left imperfect. Quaere,

whether the doctrine of Strong v. Bird

applies to land in Victoria, or, if so, to a case

where the alleged donee i.s one of several

executors in all of whom the land the subject

matter of the gift has become vested. Mat-

thews V. Mathews, 17 C.L.R., 8; (1913)

V.L.R , 466 ; 19 A.L.R., 487. H.C.

Imperfect gift—^Donee executor of donor

—

Intention to make gift—Continuous intention.]

—In an action by some of the executors

against another executor to recover certain

land as being part of the estate of the testator,

the defendant alleged an imperfect gift of

the land by the testator to him which had

been perfected in accordance with the

doctrine in Strong v. Bird, L.R. 18 Eq., 31.').

Held, per Ba/rton, A.C.J., Qavan Duffy and

Rich, JJ. ( Isaacs and Powers, JJ., dissent-

ing), that on the evidence the alleged donee

had not shown that the testator, at the time

he did the acts which were alleged to con-

stitute an imperfect gift, intended to make an

immediate gift, and that such contention was

a, continuous one up to his death. Matthews

V. Mattheics, 17 C.L.R.,

466 : 19 A.L.R., 487.

8; (1913) V.L.R.,

Gift—Voluntary transfer—Money placed on

fixed deposit in a Bank in the names of infants

—^Intention to benefit without knowledge of

infants—Effect of.]—A testatrix, in 1910,

out of her own moneys, placed with a Bank

a sum of £400 on fixed deposit for two years

in the names of her two infant nephews.

She was not in loco parentis towards them,

but had expressed an intention of providing

for them. She was informed that on matur-

ity, she could herself withdraw the money.

She did not at any time inform the nephews

or their parents of the deposit having been

made, and until her death in April, 1911,

retained the deposit receipt, which was

marked " not transferable." In Februarj'

and March of that year she executed w01s, by

which she provided for the nephews, but made

no reference therein to the deposit. About

that time, desiring to have the deposit

receipt cancelled and a fresh one issued in

her own name, she indorsed it and signed an

application for a new one. She was then

informed that she could not do this as the

money could only be withdrawn by the

nephews in whose name the deposit had been

made. She was advised to execute a codicil

to her will to bring about the same result,

but she was unwilling to do so, and died

without altering her will. Held, that there

was a completed gift of the £400 to the two

nephews, who were entitled to such sum and

interest thereon from the date of the deposit.

In re Hamilton- ; Ebery v. Dunlop, (1913)

V.L.R. 460 ; 35 A.L.T., 90 ; 19 A.L.R., 561.

Madden, C.J.

Gift— Rescission — Fiduciary relation—
Transfer of land by father to son.]

—

See Pbaud

AND MisBEPRESBNT.iTioN'. Spong v. Spong,

18 C.L.R., 544
; (1915) V.L.R., 80.

GOLD BUYERS ACT

Gold Buyers Act 1915 (No. 2662), sec. 48—
Failure to satisfy a member of Police Force by

person in possession of gold—Offence.]—An
information whereby a defendant is charged
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that he did on a specified date have in his

possession certain gold, and did fail to satisfy

the informant, » member of the police force,

that he came lawfully by the same, discloses

an offence against sec. 48 of the Gold Buyers

Act 1915. Rogerson v. William'!, (1916)

V.L.R., 35G ; 38 A.L.T., 13 ; 22 A.L.R., 200.

Hood, J.

GOODS ACT

Sheep Dipping Act 1915 (No. 2737), sees.

3, .4—" Owners "—Sale of sheep " o£f

shears " cash on delivery—Passing oJ property—" Right title or interest to or in any sheep "

—Lien—Possessions-Goods Act 1915 (No.

2663), sees. 22, 33, 33.]—See Sale op Goods.

Morris v. Mogg, (1917) V.L.B., 462 ; 39

A.L.T., 22 ; 23 A.L.R., 316.

Goods Act 1915 (No. 2663), sec. 87 (2)—

Merchandise marks—Falsely describing goods

exposed for sale—Material substantially cotton

described as flannel.]—See Sale oii' Good.'!.

Roche V. Tyler, (1917) V.L.R., 665; 39

A.L.T., 85 ; 23 A.L.R., 371.

Goods bargained and sold—Sale of future

goods—Appropriation to contract, assent to

—

Sale of Goods Act 1896 (No. 1422), sec. 23 (5).]

Sec CONTKAOT OR AGREEMENT, col. 128.

Clarke & Co. Pty. Ltd. v. Owen, (1915)

V.L.R., 23 ; 36 A.L.X., 121 ; 20 A.L.R.,

464.

Sale of Goods Act 1896 (No. 1422), sees. 16

(3), 35—Contract—Sale by sample—Picture

post-cards—Defects^Acceptance of portion

—

Right to reject balance.]—See Contract or

Agreement, cols. 123, 124. Fa/rrow^s Falcon

Press Pty. Ltd. v. Quarrill, (1915) V.L.R.,

651 ; 37 A.L.T., 100 ; 21 A.L.R., 445.

Contract—Sale of goods—Sale by description

—Sale by sample—Evidence—Production of

specimen—Sale of Goods Act 1896 (No. 1422)

sec. 30.]—See Contract or AcREEjrENT, col.

124. W. d! J. Sharp v. Thomson, 20 C.L.R.,

137; (1915) V.L.R., 629.

Sale of Goods Act 1896 (No. 1422), sees. 3,

23—Conversion—Hiring agreement—Sale—
Agreement to sell—Property passing—'" Cash

sale."]—See Contract or Agreement, col.

126. W. d; J. Lempriere v. Victorian Rail-

ways Commissioners, 36 A.L.T., 182.

GOODS BARGAINED AND SOLD.

Goods bargained and sold—Sale of future

goods—Appropriation to contract, assent to

—Sale of Goods Act 1896 (No. 1422), sec. 23

(5).]
—See CONTBACT or Agreement, col.

123. Clarice & Co. Ply. Ltd. v. Owen, (1915)

V.L.R., 23 ; .36 A.L.T., 121 ; 20 A.L.R., 464.

GOODS SOLD AND DELIVERED

Contract for sale of goods—Delivery in

Tasmania—Part only of goods in accordance

with contract—New contract completed by

acceptance in Tasmania of such part—Court

of Petty Sessions—Jurisdiction— Goods sold

and delivered.]—See Contract or Agree-

ment, col. 102. Clarke & Co. Pty. Ltd. v.

Owen, (1915) V.L.R., 23 ; 36 A.L.T., 121 :

20 A.L.R., 464.

Justices Act 1915 (No. 2675), sec. 86—Jus-
tices—Court more easy of access—Subject

matter of complaint—Goods sold and de-

livered—Payment.]—See Justices op the

Pe^ce. R. v. Knight; Ex parte Willi",

(1916) V..L.R., 159; 37 A.L.T., 160; 22

A.L.R., 65.

GUARANTEE OR INDEMNITY

Mortgage—Further advances—Guarantee to

Bank to secure overdraft—Assignment by

mortgagor—^Payment under guarantee after

notice of assignment.]—See Mortgagor and
Mortgagee. Wilson v. Holland, (1915)

V.L.R., 46 ; 36 A.L.T., 130 ; 21 A.L.R., 35.

Order XIV., r. 1 (Rules of 1916)—Final

judgment—Arguable defence— Guarantee—
Security for mortgage—^Fluctuating advance

—War Precautions (Moratorium) Regulations

1916 (Statutory Rules 1916, No. 284 and

324), regs. 2, 3, 4.]—See Practice and

Pleading. Clarke v. Union Bank of Aus-

tralia Ltd., 23 C.L.R., 5 ; (1917) V.L.R., 284 ;

23 A.L.R., 113.
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GUARDIAN AND WARD

Neglected Children's Act 1915 (No. 2703),

sees. 9, 25—Infant Life Protection Act 1915

(No. 2670), sec. 15 (5)—Department for

Neglected children—Secretary—Sole guardian

—minister— Discretion — Registered nurse.]

—The Secretary of the Department for

Neglected Children, aa guardian of a child

committed or transferred to the care of his

Department, cannot exercise an independent

discretion as to who shall have the control of

the child opposed to the direction of the

responsible Minister of the Crown administer-

ing the Neglected Children'!' Act 1915. A
registered' person to whom an infant is

boarded out under the Infant Life Protection

Act 1915 is merely an employee of the

Minister, and has no legal status entitling

her to the custody qf the child. R. v. Steed-

man ; Ex parte Smith, (1916) V.L.R., 412;

37A.L.T., 213; 22 A.L.R., 175. a' Beckett, J.

Neglected Children's Act 1915 (No. 2703),

sec. 67—Marriage Act 1915 (No. 2691), sec.

69— Infant— Guardianship transferred by

father—Eight of mother to custody—Power

of Court.]—Although the father of an infant

has under sec. 67 of the Neglected Children's

Act 1915, transferred the guardianship of the

infant to an institution, the Court, neverthe-

less has, under sec. 69 of the Marriage Act

1915, power on the application of the mother

to make an order giving the cu.stody and

control to her. The King v. Dunkin ; Ex
parte Be Vries, (1917) V.L.R., 655 ; 39

A.L.T., 82 ; 23 A.L.R., 340. Cussen, J.

County Court—Practice— Infant defendant

—Guardian ad litem—Appointment of Regis-

trar—County Court Rules 1891, rr. 14, 108.]—
Lamont v. Bodgers, 20 A.L.R. (CN.). 22.

Judge Box (County Court) (1914).

HABEAS CORPUS

Habeas corpus—Return—Warrant— Recit-

als—" Reason to believe "—Witness—Officer

of State—Privilege—War Precautions Act

1914-1915 (No. 10 of 1914—No. 2 of 1915),

sec. 4—War Precautions Regulations 1915

(Statutory Rules 1915, No. 130), reg. 55.]—

Reg. 55 (1) of the War Precautions Regulations

1915 provides that "where the Minister"

for Defence " has reason to believe that any

naturalized person is disaffected or disloyal

he may, by warrant under his hand, order

hira to be detained in military custody, &o."

To a writ of habeas corpus issued out of the

Supreme Court of Victoria in respect of W.,

who had been naturalized and was detained

in militarj' custody, the military officer in

whose custody W. was returned a warrant

under the hand of the Minister for Defence

which recited that the Minister, upon informa-

tion fmnished to him, had reason to believe

and did believe that W. was disaffected or

disloyal. The Minister, being called as a

witness, refused on the ground of public

policy to state the ground of his belief. The

Supreme Court having ordered the discharge

of W., on appeal to the High Court, Held,

that assuming that the facts of the Minister's

belief and the grounds of his belief were

examinable, and that the Minister was

properly called as a witness, the Minister

was entitled to refuse to answer questions as

to his belief ; that there was no evidence to

challenge either the fact of his belief or the

grounds of it ; and therefore that the. deten-

tion of W. under the warrant was justified.

Lloyd V. Wallach, 20 C.L.R., 299; (1915)

V.L.R., 549 ; 21 A.L.R., 353. H.C., Griffith,

G.J., Isaacs, Higgins, Oavan Duffy, Powers

and Rich, JJ.

Habeas corpus—Return—Truth of facts

alleged—Whether Court may inquire into

—

56 Geo. m., c. 100, sec. 3.]

—

Semble, per Hig-

gins, ./., that under the Act 56 Geo. III., c.

100, sec. 3, though the truth of the facts

alleged in the return ot the habeas may bo

inquired into by the Court, the Court has no

right to inquire into the truth of the facts

recited in the warrant which is referred to in

the return. Lloyd v. Wallach, 20 C.L.R.,

299: (1916) V.L.R., 549; 21 A.L.R., 353.

H.C.

Order LXVn., r. 6 (Rules of 1906)— Habeas

corpus—Personal service—Substituted service—" Any writ "—Jurisdiction.]—The Court

or .Judge may, under Order LXATI., r. 6,

^ make ^agj order for st^ljsjljijiutijd service of a
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writ of habeas corpus. The King v. Taffa,

(1914) V.L.R., 520; 36 A.L.T., 34; 20

A.L.R. (C.N.), 17. a' Beckett, J.

HARBOUR TRUST

-See MELBOXJRNE HARBOUR TRUST.
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I.—PuEE Food.

Pure Food Act 1905 (No. 2010), sees. 3, 4,

84, 35—Health Act 1907 (No. 2136), sec. 4—
" Or other article or substance or compound "

—Whether limited to articles o£ food—Pills

—

Drugs—" Falsely described."]—Under sec.

35 of the Pure Food Act 190S, as amended by

sec. 4 of the Health Act 1907, » pill is an
" article or substance or compound," and a

pill described as a herbal remedy containing

no minerals is falsely described within the

meaning of sec. 35 if it in fact contains

sulphur. Rees v. Whitfield, (1913) V.L.R.,

554 ; 35 A.L.T., 85 : 19 A.L.R., 502. Hodga,

J.

Pure Food Act 1905 (No. 2010), sees. 24, 32,

33, 35—Sale of adulterated article of food

—

Exculpatory provisions—Reasonable precau-

tions against committing an offence—Purchase

from wholesale merchant of good repute

—

Highest market price paid to merchant.]—
Where a retail dealer is charged with selling

an adulterated article of food, proof that he

paid the highest market price for such article

and that the wholesale merchant from whom
he bought it was a reputable one, is not suffi-

cient to show that " all reasonable precautions

against coixm:iitting an offence ' were taken.

In order to prove that all reasonable precau-

tions were taken, it is not essential that the

defendant should show that he obtained a

warranty from the person from whom he

purchased the article. Whether or not the

obtaining of a warranty amounts to a reason-

able precaution is a question of fact for the

Justices. McCulloch v. Frost and Windsor,

(1914) V.L.R., 448 ; 36 A.L.T., 21 ; 20
A.L.R., 282. Hodge.% J.

Pure food—Health—Sale of adulterated

article of food—Reasonable precautions

—

Supervision over employees—Whether element

in precautions— Evidence— Uncontradicted

evidence of witness for prosecution showing

ignorance of adulteration by defendant

—

Whether Justices may disregard—Pure Food
Act 1905 (No. 2010). sees. 32, 35, 36.]—Upon
the hearing of an information for selling milk

which was adulterated, the defendant's driver

from whom the milk was purchased, being

called as a witness for the prosecution, gave

evidence that he had added water to the milk

without the knowledge or authority of the

defendant. The Justices disbelieved the

evidence, and also the defendant's evidence

to the like effect, and convicted the defend-

ant, the effect of their decision being that the

defendant knowingly sold adulterated milk.

Held, that in the circumstances stated the

Justices were not entitled to disregard the

drivers evidence, and that the case should

be remitted for re-hearing. Quaere, as to

the extent to which supervision over em-

ployees is required as a reasonable precaution

under the exculpatory provisions of sec. 32

(1) of the Pure Food Act 1905. Lennox v.

Callaghan, (1915) V.L.R., 461 ; 37 A.L.T.,

18. a' Beckett, J.

Health Act 1890 (No. 1098), sees. 43, 71—
Pure Food Act 1905 (No. 2010), sees. 24 (g),

32, 41—Sale of articles not of the nature,

substance and quality of articles demanded by

purchaser—Written warranty that articles in

question same as demanded by prosecutor

—

Defence that articles purchased with such

warranty from the maker—Printed label

declaring articles of proper standard—State-

ment by maker that articles bear such label

—

Contract to supply quantity of such articles

—

Property in articles not passing until delivery

—Whether writing necessary.]—The com-

mercial traveller for a manufacturer of baking

powder went to C, a grocer, seeking an order
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for that article. C. asked whether the

powder complied with the requirements of

the Pvre Food Act and the commercial

traveller replied that it did, and that each tin

of powder bore a printed label to that effect.

C. then ordered half-a-grosa of tins of the

powder. The half-gross of tins was delivered

to C. and each of them bore a printed label

to the above-mentioned effect. The baking

powder so supplied to C. did not comply with

the requirements of the Pure Food Acl. R.

purchased one of the tins of powder from C.

An information was laid by R. charging C.

with selling to the prejudice of the purchaser

an article of food not of the nature, substance

and quality of the article demanded by the

purchaser. Held, that until C. took delivery

the property in the baking powder did not

pass to him, and that he had, within the

meaning of sec. 71 of the Health Act 1890,

purchased the article in question with a

written warranty that it was the same in

nature, substance and quality as that de-

manded by the prosecutor. The expression

" written warranty " in sec. 71 of the Health

Act 1890 includes a printed warranty. Rider

V. Crofts, (1914) V.L.R., 4; 35 A.L.T., 87;

19 A.L.R., 559. Hodges, J.

Health Act 1S90 (No. 1098), sees. 43, 61,

68—Pure Food Act 1905 (No. 2010), sees. 2,

23—Sale of article not of quality demanded

—Division oJ article into three parts—Pro-

duction in Court of parts retained by pur-

chaser.]—The defendant was charged under

sec. 43 of the Health Act with selling milk

not of the nature, substance and quality

demanded by the purchaser, and having been

convicted, appealed to the Court of General

Sessions. At the hearing of the a,ppeal the

defendant requested the production for

analyisis under sec. 23 of the Pure Food Act

of a sealed part of the milk retained by the

purchaser under sec. 61 of the Health Act,

but no sealed part was produced, and the

conviction was therefore quashed. Held,

that the defendant was entitled to the pro-

duction of one of the sealed parts, and that

the conviction Was rightly quashed. Per

Hodges, J.—If such sealed part had been

called for and produced in the Court of Petty

Sessions, the defendant would have had no

right to its production upon the hearing of the

appeal. Bider v. Woodmason, (1913) V.L.R.,

294; 35 A.Iy.T., 12; 19 A.L.R., 24.5.

Hodges, Hood and Oussen, J,J.

Pure food—Adulterated article of food,

sale of—Analyst's certificate—^Incorrect copy

served on defendant—Omission of date of

delivery of sample to analyst—Materiality of

omission — Jurisdiction — Pure Food Act

1905 (No. 2010), sees. 17, 19 (2), 21, 22,

23, 24, 25 — Health Act 1890 (No. 1098),

sees. 58, 59, 65, 67, 68, Second Schedule.]—

The Justices are not deprived of juris-

diction to hear an information for selling

an adulterated article of food by the fact

that the copy of the analyst's certificate

served on the defendant in pursuance of sec.

22 of the Pure Food Act 1905 does not accord

with the original certificate by reason of the

omission from such copy of the date on which

the analyst received the sample for analysis.

Robinson v. Ritchie, (1913) V.L.R., 140 ; 34

A.L.T., 165; 19 A.L.R., 122. a' Beckett, J.

Health—Adulteration of food—Milk, sale of

—Sample, analysis of—Contract for regular

supplies of milk—Daily delivery—Whether

more than one sale on any day.]—A. entered

into a contract to supply B. with milk as

required and, in pursuance of that contract,

delivered 450 quarts daily. During the

course of the delivery of nine cans of milk,

containing 50 quarts each, a local inspector

took samples from each of eight cans. An-

alysis showed the samples to be below

the standard, and A. was charged upon

separate informations with eight ofiences in

that he had in the case of each can sold

to B. an adulterated article of food. Held,

that the transaction on that day should have

been treated as one sale of the 450 quarts

under the previous contract, that the samples

therefore were not properly dealt with, and

that the defendant could not, having regard

to the form of the information, be lawfully

convicted. Stewart v. Beckivith, (1917)

V.L.R., 725 ; 39 A.L.T., 109 ; 23 A.L.R.,

367. Cussen, J.

General Sessions — Appeal — Proceedings

under Health Act—Penalty imposed less than

five pounds—Justices Act 1890 (No. 1105),
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sec. 127—Health Act 1890 (No. 1098), sec.

383.]—The fact that the penalty, imposed

for an offence does not exceed £5 does not

deprive the defendant of the right of appeal

under sec. 232 of the Health Act 1890.

Rider v. Woodmaaon, (1913) V.L.R., 294;

35 A.L.T., 12; 19 A.L.R., 245. F.C.,

Hodges, Hood and Gussen, JJ.

II.

—

Dairy Stjtebvision.

Milk and Daily Supervision Act 1905 (No.

2011), sees. 31, 44.—Not holding licence

required by the Act—^Premises within area in

which keping cows is prohibited.]

—

Semble.—
A person cannot be guilty of the offence

under sec. 44 (1) (g) of not holding a licence

required by the Act to be held, where the

dairy farm for which it is alleged he did not

hold a licence is situated in an area within

which the keeping, grazing or milking of cows

is prohibited under sec. 31. Mohr v. Daly,

(1914) V.L.R., 439 ; 36 A.L.T., 25 ; 20

A.L.R., 299. Hood, J.

Milk and Dairy Supervision Act 1905 (No.

2011), sees. 3, 11, 31, 44^" Dairy Farm "—
Evidence to prove existence of—Habitual

user.]—The defendant was charged with not

holding a licence required to be held by the

owner of a, dairy farm under the provisions

of the Milk and Demy Swpervision Act 1905.

The evidence showed that on the 25th

November, 1913, the defendant drove seven-

teen cattle into a paddock, which was about

one-quarter of an acre in extent, and was

fenced in and upon which there were no

buildings or erections, and there milked

cows and afterwards took the milk to the

shop of N. ; that when questioned in the

paddock, defendant said he was milking

five cows ; that on the following day he drove

cows into the paddock ; that on 2nd March,

1914, he milked cows in the paddock ; that

between 25th November, 1913, and 2nd

March, 1914, he sold milk to N. The defen-

dant gave no evidence. Held, that there

was sufficient evidence to justify a finding

that the paddock was a " dairy farm " within

the meaning of sec. 3 of the Act. Semble, in

order to prove that premises are a "' dairy

farm " there must be some evidence of

habitual user. Mohr v. Daly, (1914) V.L.R.,

439 ; 36 A.L.T., 25 ; 20 A.L.R., 299. Hood,

J.

Criminal law—Second offence—Evidence

of first offence, when it may be given—Milk

and Datty Supervision Act 1905 (No. 2011),

sec. 44 (1) (g).]—In a prosecution for a second

offence under sec. 44 (1) (g) of the Milk and
Dairy Supervision Act 1905 the previous con-

viction should not be proved until after the

Court has intimated its intention to convict.

It may then be proved in aggravation of the

penalty. Mohr v. Daly, (1914) V.L.R., 439 ;

36 A.L.T., 25 ; 20 A.L.R., 299. Hood, J.

Dairy Supervision Act 1915 (No. 2639), sees.

12 (6), (9), 44 (1) (g)—Dau'y—Renewal of

Ucence—Conditions of deprivation of licence.]

If the fee for the renewal of his licence has

been paid by the holder of a licence for a

dairy farm to the authorities, and accepted

by them, he cannot be deprived of his licence

unless the conditions laid down in sec. 12

(5) of the Dairy Supervision Act 1915 have
been complied with. Beckwith v. Nichol

Bros., (1916) V.L.R., 261 ; 37 A.L.T., 182 ;

22 A.L.R., 103. Hodges, J.

Dairy Supervision Act 1915 (No. 2639),

sec. 44 (1) (g)—Dairy licence—Fee paid to and
retained by authorities—Right of applicant to

be treated as licensee.]—Where the fee paid

by the applicant for the renewal of a licence

for a dairy had been retained by the author-

ities for such a time that the applicant was
justified in believing that the fee had been

accepted. Held, that the applicant was to be

treated as a licensee although h, new licence

had not in fact been granted to him, and
that he was not guilty of the offence of not

holding a licence although required by the

Act so to do. Beckwith v. Nichol Bros.,

(1916) V.L.R., 261 ; 37 A.L.T., 182 ; 22

A.L.R., 103. Hodges, J.

III. OFFENSIVE TbADBS ; NiGHT-SoiL.

Health Act 1915 (No. 2665), sec. 286—
Local Government—By-law—^Building—Ap-

proval of City Surveyor—Function of City

Surveyor—Addition to building in which

offensive trade carried on—Consent of Council

to addition—Facts which may be considered
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by City Surveyor.]—A by-law of a city pro-

vided that no person should erect any build-

ing in the city until he had lodged with the

city surveyor a plan and specification of the

building showing-the exact site, the manner of

erection and the materials to be used in its

construction, and until he had obtained the

City Surveyor's approval in writing of the

plan and specification. The city Surveyor

refused to approve of a plan and specification

on the ground that the proposed building was

an addition to buildings used for the purposes

of one of the trades set out in sec. 286 of the

Health Act 1915, and that the consent in

writing of the Council to such addition had

not been obtained. Held, that the function

of the City Surveyor was to consider as an

expert whether the .building was a proper

one for the purposes for which it was intended,

that he had no right to take into considera-

tion the fact that the consent of the Council

under sec. 286 of the Health Act had not been

obtained, and that irumdamus should issue

directing him to consider the plan and

specification, and to approve or disapprove

thereof according to law. S. v. Pullar

;

Ex parte Flemington Meat Preserving Co.

Ltd., (1916) V.L.R., 24 ; 37 A.L.T., 137 ;

22 A.L.R., 26. Madden, C.J.

Marine Stores and Old Metals Act 1915 (No.

2689), sees. 28, 29, Third Schedule—Licence-

Dealer in marine stores—Consent of Council

of municipality to establishment of business

—

Condition precedent—Jurisdiction of Justices

—Health Act 1915 (No. 2665), sees. 286, 288.]

—

See Marine Stores and Old Metals

Act. Morris v. Prahran Council, (1917)

V.L.R., 170 ; 38 A.L.T., 149 ; 23 A.L.R.,

60.

Health Act 1890 (No. 1098), sec. 259—Local
Government Act 1903 (No. 1893), sec. 313—
Local Government—Removal of night-soil

—

Annual charge—By-lavir—Pan not in use

—

Occupier, liability of—Recovery of charge

—

Written demand.]—An occupier of a tenement

within a municipality which has by by-law

under sec. 259 of the Health Act 1890 made

an annual charge for the removal of night-soil

within the municipality, is not liable unless

night-soil has in fact been removed from such

tenement. Semble.—Such charge is not

recoverable unless a written demand under

sec. 313 of the Local Oovernment Act 1903

has been made for the payment. Tungamah

Shire v. King, (1916) V.L.R., 116; ST

AX.T., 122 ; 21 A.L.R., 505. Hood, J.

fflGH COURT

See also Appeal ; Commonwealth of

Australia Constittttion ; Criminal Law j

Justices op the Peace.

Practice—Appeal from Supreme Court of

State—Hearing in camera—Judiciary Act

1903-1910 (No. 6 of 1903—No. 34 of 1910),

sec. 15.]—In the absence of statutory pro-

vision to the contrary the jurisdiction of the

High Court must be exercised in open Court.

Dichaaon (otherwise Williamis) v. Dichason,.

17 C.L.R., 50; 19 A.L.R., 400. H.C.,

Barton, A.C.J., Isaacs, Oavan Duffy,.

Powers and Rich, JJ. (1913).

HIGHWAY

See also, Local Government.

Local Government Act 1915 (No.

sees. 526, 527, 532, 537—Streets, formation

of^—Street set out on private property—^Dedica-

tion to public—Public highway.]—See Local

Government. Brunswick, Mayor, &c., of

v. Baker, 21 C.L.R., 407 ; (1916) V.L.R.,

363 ; 22 A.L.R., 170.

Local Government Act 1903 (No. 1893),

sees. 3, 526—Streets on private property

—

Public highway—Dedication—Acceptance—
Owners of land abutting thereon^—^Liability to

contribute to cost of forming, &c.]

—

See Local
Government. Williarristown, Mayor, <fcc.,

of v. Spear, (1916) V.L.R., 96 ; 37 A.L.T.,

170 ; 22 A.L.R., 17.

Highway—Unlawful user—^Loading and un-

loading carts.]—A carrier used a street for

the purpose, to some extent, of loading and

unloading his carts and also for the purpose

of transferring goods from one cart to

another. Held, that this was not a lawful
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user. 0' Toole v. Bennett, (1917) V.L.R.,

351 ; 39 A.L.T., 5 ; 23 A.L.R., 145. Cusaen,

J.

PoUce Oifences Act 1915 (No. 2708), sec. 5

(14)—"Obstructing " a road—What may
amount to.]—See Police Offences Acts.

0' Toole V. Bermett, (1917) V.L.R., 351; 39

A.L.T., 5 ; 23 A.L.R., 145.

Police Offences Act 1912 (No. 2422), sec. 5

(14)—Obstructing footpath or road—Allowing

cait or animal to remain across—Placing

goods thereon-^" Or otherwise," meaning

of.]—See Police Offences Acts. Scanlon

V. Convey, (1913) V.L.R., 354; 35 A.L.T.,

39 ; 19 A.L.R., 303.

Local Government—By-law—Traffic—^In-

terpretation—Vehicle drawn by animal power

—Driver of more than one vehicle.]—See

Local Government. Shaw v. Jacjcson,

(1913) V.L.R., 385; 35 A.L.T., 41; 19

A.L.R., 359.

Motor Car Act 1915 (No. 2702), sec. 15—
Kotor car—"Unnecessary obstruction" of

street—Waiting for passenger by whom motor

car has been hired—Regulations under Motor

Car Act 1915, reg. 2 {Z).]—See Motob Cab

Act. McIAney v. Campbell, (1916) V.L.R.,

418 ; 38 A.L.T., 26 ; 22 A.L.R., 281.

Police Offences Act 1890 (No. 1126), sec.

17 (D—Police Offences Act 1891 (No. 1241),

sec. 5 (1)—Driving oh wrong side of road

without justifiable cause—"Wrong side,"

what is—Common law rule, whether limited.]

—See Police Offences Acts. Shaw v.

Thompson, (1913) V.L.R., 260; 34 A.L.T.,

197 ; 19 A.L.R., 215.

Motor Car Act 1909 (No. 2237), sec. 10 (1)—

Diivii^ motor in a public highway recklessly

or negligently or at a speed or in a manner

dangerous to public—To what regard may be

had in determining whether driving was

reckless or negligent—" Having regatd to all

the circumstances of the case . . . and

to the amount of traffic . . . which

might reasonably be expected to be on the

highway"—Duplicity.] — See Motor Car

Act. Chammen v. Gilmore, (1914) V.L.R.,

455 ; 36 A.L.T., 45 ; 20 A.L.B., 308.

Nuisance— Neghgence— Highway — Con-

tributory negligence—Wheat left on highway

eaten, by unattended horses.]—See Negli-

gence. Hannon v. McLarty, (1914) V.L.R.,

526; 36A.L.T.,62; 20 A.L.R., 296. [Special

leave to appeal refused, 18 C.L.R., 575 ; 21

A.L.R., 9].

Negligence—Horse and vehicle left standing .

in streets—Damage caused by bolting horse

—

Liability of owner—^Proof of negligence

—

Burden of proof.]—See Negligence. Tucker.

V. Henneasy, (1918) V.L.R., 56 ; 39 A.L.T.,

159 ; 23 A.L.R., 436.

Land Act 1915 (No. 2676), sec. 153—
Stripping or removing bark from tree on

Crown lands—Evidence—Proof that road is

upon Crown lands—^Presumption—Burden of

proof.]—See Evidence. Warren v. Eyres,

(1918) V.L.R., 147 ; 39 A.L.T., 122 ; 24

A.L.R., 99.

HIRE-FUBCHASE AGREEMENT

Sale of Goods Act 1896 (No. 1422), sees. 3,

23—Conversion—Hiring agreement—Sale—
Agreement to sell—Property passing—" Cash

sale. ' ']—/See Contract or Agreement, col.

126. W. <Si J. Lempriere v. Victorian Rail-

ways Commissioners, 36 A.L.T., 182.

Order LVH., r. 12 (Rules of 1906)—Inter-

pleader—Seizure of chattel under writ of fi. fa.

—Hire-purchase agreement—Interest of hirer

—Power to sell.]—See Contract or Agree-

ment, col. 1'26. Marsham v. Silberman ;

Ca/rnegie <Ss Sons {Claimants), (1913) V.L.R.,

187 ; 34 A.L.T., 204 ; 19 A.L.R., 206.

HORSE

Nuisance— Negligence— Highway .— Con-

tributory negligence—Wheat left on highway

eaten by unattended horses.]—See Negli-

gence. Hahnon v. McLarty, (1914) V.L.R.,

526 ; 36 A.L.T., 62 ; 20A.L.R., 297. [Special

leave to appeal refused, 18 C.L.R., 575 ; 21

A.L.R., 9.]

13 .
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Negligence—Horse and vehicle left standing

in street—Damage caused by bolting horse

—

Liability o£ owner—Proof of negligence

—

Burden of proof.]

—

See Negligence. Tucker

V. Hennessy, (1918) V.L.R., 56; 39 A.L.T.,

159 ; 23 A.I,.E,., 436.

HORSE-RACING

See CLUB, cols. 60, 61, 62.

HOTEL

See LICENSING; POLICE OFFENCES
ACTS.
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I.—Mabbiage ; Nullity.

Divorce—Decree not made absolute—Subse-

quent re-marriage — Nullity — Retrospective

Act—Marriage Act 1890 (No. 1166), sees. 84,

85—Marriage Act 1906 (No. 2062), sees. 2, 3,

5—Acts Interpretation Act 1890 (No. 1058),

sec. 27 (2).] — On 21st November, 1906,

the respondent had obtained a decree nisi

for the dissolution of his marriage, but had

never made a request in writing to the

Prothonotary to issue the decree absolute

under sec. 85 of the Ma/rriage Act 1890.

The Ma/rriage Act 1906, passed on 28th

December, 1906, provided that » decree nisi

should become absolute on the Prothonotary

indorsing on the petition a memorandum

that it had been made absolute. The Pro-

thonotary had not indorsed such a memoran-

dum, but the Act , also provides that such

indorsement whenever made, shall relate back

to the time at which it should have been made.

On 29th May, 1907, the respondent went

through the form of marriage with the

petitioner, who now sought a decree of nullity.

Held, that the Marriage Act 1906 was not

retrospective in its operation, and that the

original marriage was still subsisting and that

the decree of nullity should be granted.

Appleton V. Appleton, (1915) V.L.R., 361 ;

37 A.L.T., 21 ; 21 A.L.R., 267. F.C.,

Madden, C.J., a' Beckett and Cussen, JJ.

Husband and wife— Divorce—Nullity

—

Bigamy—Whether prosecution necessary be-

fore decree.]—A decree of nullity of marriage

may be pronounced against a husband or wife

guilty of bigamy notwithstanding that the

offending spouse has not been prosecuted for

that felony. Barker v. Barker, (1916)

V.L.R., 695 ; 38 A.L.T., 85 ; 22 A.L.R., 387.

Hood, J.

Marriage Act 1890 (No. 1166), sees. 42, 43,

46—Complainant married to defendant and

without means of support—Evidence of prior

marriage of complainant—^No proof of death

of first husband—Jurisdiction.]—^In proceed-

ings for maintenance under sec. 43 of the

Ma/rriage Act 1890, it appeared that the

parties were married in 1 889 ; that com-

plainant was previously married to one P.

in 1878 ; that at the time of the second
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marriage she believed P. to be dead ; that she

had not heard of P. since 1885 or 1886, and
that she was without means of support. The
Justices made an order. Held, that the

Justices had jurisdiction to make the order.

Hecker v. Hecher, 21 A.L.R. (C.N.), 17.

Judge Moule (General Sessions) (1915).

II.—JtTDiciAii Separation and Divorce.

(a) Domicil and Jurisdiction.

Divorce— Jurisdiction— Domicil— Deser-

tion by wife while domiciled abroad—Subse-

quent acquisition by husband o£ Victorian

domicil—Desertion a ground for Judicial

separation in country oJ desertion—Marriage

Act 1890 (No. 1166), sec. 74.1—A husband

and wife were married in Queensland, and,

while they were there domiciled, the wife

deserted her husband. Subsequently to the

desertion the husband came to reside per-

manently and acquired a domicil in Victoria.

Under the law of Queensland desertion is a

grovmd for judicial separation, but not for

•dissolution of marriage. In a- suit by the

husband for dissolution of marriage on the

ground of desertion instituted more than two

years after he had acquired a, domicil in

Victoria : Held, that the Court had jurisdic-

tion to grant a decree. Cremer v. Cremer, 27

A.L.T., 42 ; (1905) V.L.R., 532 ; 11 A.L.R.,

274, applied. Boyd v. Boyd, (1913) V.L.R.,

582 ;
• 35 A.L.T., 15 ; 19 A.L.R., 243. F.C.,

Hodges, Hood and Gussen, JJ.

(6) Grounds for

(1) Adultery.

Divorce — Adultery — Evidence — Prior

acts of adultery—Marriage Act 1890 (No. 1166),

sec. 109.]—A suit fop divorce by husband

against wife on the ground of her adultery

with the co-respondent was defended by the

co-respondent alone. The wife attended for

examination pursuant to an order made by

-the Judge under sec. 109 of the Marriage Act

1890, and was examined accordingly. Held,

that evidence given by her of adulterous

relations between her and the co-respondent

was admissible against the co-respondent to

'show that their relations on a subsequent

occasion, the adulterous nature of which

-would be otherwise improbable, were adulter-

ous. McConville v. Bayley, 17 C.L.R., 509 ;

20 A.L.R., 153. H.C., Griffith, C.J., Isaacs

and Gavan Duffy, JJ. (1914).

Husband and wife—Divorce—Adultery

—

Condonation—Intention to forgive.]—See post,

(4) Condonation ; Deed of Separation. Vine

v. Vine, (1916) V.L.R., 506 ; 38 A.L.T., 8 ;

22 A.L.R., 178.

Condonation—Revival of offence—Evidence

sufficiency of—Subsequent offence different

in character from that condoned]—See post,

(4) Condonation ; Deed of Separation.

Jordan v. Jordan, (1913) V.L.R., 72 ; 34

A.L.T., 142 ; 19 A.L.R., 29.

(2) Desertion.

Divorce— Desertion — Illegitimate child of

wife—Duty of husband in regard to—Refusal

of wife to return to husband without child.]—
If a man marries a woman believing her to be

of untainted character, and after marriage

discovers that she has an illegitimate child, he

is not bound to receive that child into his

home. If at the time when the husband

discovers that fact his wife is away from him,

and on being asked to come to his home
refuses to do so unless he consents to her

bringing the child with her, and he refuses

his consent, she is guilty of desertion within

the meaning of sec. 122 of the Marriage Act

1915. It makes no difference if the child is

imborn at the time when the husband makes

the discovery that he is not the father of it

and when the wife states that when it is

born she will not return without it. HaU v.

Hall, 22 C.L.R., 476 ; (1917) V.L.R., 202
;

23 A.L.R., 53. H.C., Griffith, G.J., Barton,

Isaacs and Rich, JJ.

Divorce—Desertion—^Duty of husband to

illegitimate child of wife—Refusal of wife to

return to husband without child—Marriage

Act 1915 (No. 2691), sec. 123.]—The petitioner

married a woman who at the time was

pregnant, but not by him. He beheved that

she was pregnant by him, and married her

thinking it was his duty to do so. As hei

had not then a home to which to take her

she returned to her own people. Some time

afterwards, and before the child was bom, she

wrote to him confessing her fault, telling him
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that he was not the father of the child and

asking him to forgive her. He replied that

he was willing to forgive her and take her

to the home which he had then made, but

that he would not receive or maintain the

expected child. Later, and still before the

birth of the child, she absolutely refused to

return to him unless he agreed to take the

child into his house and bring it up. He
having refused to comply with the condition,

she made no reply, and did not return to him.

On a. petition for divorce on the ground of

desertion. Held, that the petitioner had

n6t been guilty of any wrongful act which

could be regarded as reasonable cause or

excuse for his wife's refusal to go to him, and

that a case of desertion had been made out.

Hall V. Hall, 22 C.L.R., 476 ; (1917) V.L.R.,

202; 23 A.L.R., 53. H.C., Griffith, C.J.,

Barton, Isaacs and Rich, JJ.

Husband and wiSe—Desertion—Husband

leaving wife with her consent—Consent never

revoked—Long absence without communica-

, tion^—Failure o£ husband to rejoin wife on

return—Marriage Act 1915 (No. 2691), sec.

122 (a).]—A husband with his wife's consent

went to New Zealand to seek work. After

two years he ceased to reply to her letters to

him, and she heard nothing from him for eight

years. He then came back to Victoria, but

did not return to his wife. The wife never

directly revoked her consent. On a petition

by the wife for dissolution of marriage on the

ground of desertion. Held, that desertion

was established. Tulk v. Tulk and Hoff-

meyer v. Hoffmeyer, (1907) V.L.R., 64-; 28

A.L.T., 165 ; 13 A.L.R., 45, considered.

Eddy V. Eddy, (1917) V.L.R., 45f3 ; 39

A.L.T., 48 ; 23 A.L.R., 269. P.C, Madden,

U.J., Hodges and Hood, JJ.

Marriage Act 1890 (No. 1166), sec. 74:—

Husband and wife^—Divorce— Desertion

—

Husband changing matrimonial residence

—

Refusal by wife to join him.l—A husband, in

consequence of financial losses, and with

his wife's knowledge and consent, left England

where they had been married and residing,

and came to Victoria, to improve his financial

position and means of livelihood, and make
a home here—she practically undertaking to

join him when he had a suitable home for

her. He established a suitable home in

Victoria, but she refused and persisted in

refusing to join him : Held, that she had been

guilty of desertion. Bird v. Bird, (1913>

V.L.R., 123; 34 A.L.T., 168; 19 A.L.R.,.

102. Cussen, J. (1913).

Husband and wife—Divorce—^Desertion by

husband—Separation caused by husband's

failure to support himself and his wife—Re-

fusal of wife to maintain husband—Subsequent

departure from Victoria of husband—No com-

munication to wife of destination or where-

abouts—Habits or conduct of wife inducing

or contributing to desertion—Marriage Act

1890 (No. 1166), sec. 74.1—Where a separation

between husband and wife is begun by the-

wife withdrawing from the matrimonial home

owing to conduct on the part of the husband

which justifies her in leaving him it is in effect

the act of the husband and not of the wife.

White V. White, 7.C.L.R., 477, followed. A
separation brought about by the refusal of

the wife to receive into her house her husband

who is idle and drunken and proposes to live

at her expense does not constitute desertion

by him. A separation so begun may become-

desertion if the husband disappears without

telling his wife where he is going or leaving

her any means of finding him and without

any subsequent communication with her. A
refusal by a wife to receive into her house her

husband who is idle and drunken and proposes

to live at her expense is not conduct of the

wife inducing or contributing to her husband's

desertion within the meaning of sec. 74 of the

Marriage Act 1890. Conduct of a petitioner

to have the effect of inducing or contributing

within the meaning of sec. 74 of the Marriage-

Act 1890, to the wrong complained of must

have an element of misconduct. Parkin v.

Parkin, (1914) V.L.R., 14 ; 35 A.L.T., 89 ;

19 A.L.R., 572. a' Beckett, J.

Divorce — Desertion — Intention —
Physical inability to join spouse.]—A husband

and wife, after disputes and differences, came

to, an agreement in August, 1910, whereby

the wife undertook to go to live with her hus-

band on and after 1st December, 1910. On
the latter date, the condition of the wife
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who was consumptive, was such that she was

unable to rejoin her husband. Her health

did not improve, and she had not rejoined

her husband when in the year 1914 he pre-

sented a petition for dissolution of marriage

•on the ground of desertion. Held, that the

wife was not guilty of desertion there being

no intent to desert. Espie v. Espie, (1914)

V.L.R., 654 ; 36 A.L.T. 53 ; 20 A.L.B., 306.

Hood, J.

Divorce—Desertion—OHer to return to

cohabitation—Effect of offer upon prior

desertion—^Refusal of offer—Whether an act

•of desertion.]—The eSect upon prior desertion

of an offer by a deserting spouse to return to

•cohabitation depends upon whether or not

it is bona fide. Though a bona fide offer to

return may put an enid to desertion by the

offeror, refusal by the offeree of that offer

cannot by itself constitute an act of desertion

by the offeree. Tulk v. Tulk, (1907) V.L.R.,

m ;
28' A.L.T., 165 ; 13 A.L.R., 45, con-

sidered. Olsen V. Olsen, (1915) V.L.R.,

526 ; 37 A.L.T., 48. Madden, C.J.

Divorce—Desertion—Conditional condona-

tion—Breach of condition.]—See post, (4)

•Condonation ; Deed of Separation. Stewart

V. Stewart, (1915) V.L.R., 50; 36 A.L.T.,

133; 21 A.L.R., 112.

(3) Frequent Convictions.

Divorce, grounds of—Freauent convictions

for crime—Aggregate imprisonment for three

years—Marriage Act 1890 (No. 1166), see. 74,

^ub-sec. (C).]—In sec. 74 (c) of the Marriage

Act 1890 the words " sentenced in the aggre-

gate to imprisonment for three years and

upwards " are not qualified by the words

" within five years " and if the other condi-

tions in the sub-section are satisfied, the

petitioner is entitled to a decree, if she show

that the respondent has been sentenced at

any time or times during the marriage in

the aggregate to imprisonment for three

years. Williams v. Williams, (1914) V.L.R.

301 ; 35 A.L.T., 178 ; 20 A.L.R., 176.

Hodges, J.

(4) Condonation ; Deed of Separation.

Divorce — Desertion — Conditional con-

donation—Breach of condition.]—Conditional

condonation followed by breach of the con-

dition and the repetition or continuance of the

matrimonial offence condoned, does riot de-

prive the wife of her right to redress for the

antecedent offence, on, if the offence, being

desertion, was not then complete, of her right

to count the time that had elapsed before

condonation as part of the period necessary to

complete the offence. Held, therefore, that a

wife, who, at the time when the desertion

by her husband had continued for less than

the statutory period, permitted him to have

intercourse, relying upon his unfulfilled

promise to make a home for h^r, was entitled

to a decree, on the ground of desertion, after

the statutory period dating from the com-

mencement of the original desertion had been

completed. Strong v. Strong, (1910) V.L.R.

,

122 ; 31 A.L.T., 156 ; 16 A.L.R., 62, and

Jordan v. Jordan, (1913) V.L.R., 72 ; 34

A.L.T., 142; 19 A.L.R., 29, followed.

Stewd/rt v. Stewart, (1915) V.L.R., 50 ; 36

A.L.T., 133; 21 A.L.R., 112. a' Beckett, J.

Husband and wife—-Divorce—Adultery-

Condonation—Intention to forgive—Presump-

tion.]—The fact that a husband has slept in

the same bed with his wife with full know-

ledge of her adultery, raises a. strong pre-

sumption of condonation, but such presump-

tion may be rebutted by evidence showing

that there was in fact no intention on his part

to forgive. The law as laid down in Hall v.

HaU, 60 L.J. P., 73, apphed. Vine v. Vine,

(1916) V.L.R., 506; 38 -iV.L.T., 8 ; 22 A.L.R.,

178. a' Beckett, J.
,

Condonation—Revival of offence—Evidence

sufficiency of—Subseauent offence different in

character from that condoned.]—Where con-

donation of adultery has been obtained by a

false pretence, the original offence may be

revived, although there is only a presumption

and not strict proof of a subsequent matri-

monial offence. The condoned offence may

be revived by an offence of a different

character. Jordan v. Jordan, (1913) V.L.R.,

32; 34 A.L.T., 142 ; 19A.L.R.,29. a' Beckett

J.

Marriage Act 1890 (No. 1166), sec. 74—
Divorce—Drunkenness and cruelty—Deed of

separation—Covenant not to rely upon past
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matrimonial oHences as ground of divorce

proceedings— Repudiation of deed ' by respon-

dent.]—A husband and wife executed a deed

of separation containing a covenant that

proceedings should not be taken to obtain a

divorce in respect of past matrimonial

offences, but subsequently the husband

entirely repudiated the deed, and disregarded

other provisions contained therein. In an

undefended suit for divorce by the wife.

Held, that her right to obtain a divorce in

respect of a matrimonial offence which had

been committed prior to the execution of the

deed was not barred thereby. Richardson v.

Richardson, (1913) V.L.R., 124; 34 A.L.T.,

167 ; 19 A.L.R., 102. Cussen, J.

(c) Practice.

(1) Service of Citation and Petition.

Divorce—Practice—Concurrent citations

—

Respondent abroad—Residence doubtful.]—
Concurrent citations may issue simultaneously

in divorce cases where the respondent's

country of residence is doubtful. Smith v.

Smith, (1913) V.L-.R., 102 ; 34 A.L.T., 148

;

19 A.L.B., 44. Hodges, J.

Divorce and Matrimonial Rules 1906, rr.

7, 13—Practice—Divorce—Citation—Order for

service out of jurisdiction—Service of Order

—

Production of Order at hearing.]—Where an

order is made for leave to serve a citation out

of the jurisdiction upon the respondent to a

petition for divorce, service of such order

upon the respondent ia not required. Pro-

duction of the order will, however, be insisted

on at the hearing of the petition. Alhn v.

Allen; Stephens v. Stephens, (1913) V.L.R.,

234 ; 34 A.L.T., 199 ; 19 A.L.R., 201. Hood,

J.

Divorce and Matrimonial Rules 1906, rr.

7, 126—Rules of the Supreme Court 1906, Order

LXIV., r. 7—Practice—Citation—Service of

—

Enlargement of time—Expiration of time pre-

scribed for service.]—An application for an

enlargement of the time for serving a citation

in divorce proceedings may be made after

the expiration of the time for service appointed

by the Rules. Kelso v. Kelso, 17 A.L.T.,

213; 21 V.L.R., 660 j 2 A.L.R., 15, dis-

tinguished. Qarvey V. (ran'ej/, (1913) V.L.R.,

143; 34 A.L.T., 164; 19 A.L.R., 126.

Hodges, J.

(2) Joining Parties.

Judicial separation—Petition by wife on

ground of adultery—Person with whom hus-

band alleged to have committed adultery

—

Whether she may be added as respondent-

Jurisdiction—Marriage Act 1890 (No. 1166),.

sees. 64, 78, 81.]—In proceedings by a wife

for judicial separation on the ground of

adultery there is no jurisdiction to make the

person with whom the hiisband is alleged to

have committed adultery a respondent to the

petition. Fa/rreU v. Farrell, 76 L.T., 167,

followed. Amess v. Amess, (1914) V.L.R.,

194; 35 A.L.T., 156; 20 A.L.R., 193.

Hood, J.

(3) Corroborative Evidence.

Divorce—Evidence of party—Corrobora-

tion.]—There is no rule of law that' the evi-

dence of parties to a divorce suit must be

corroborated, though, as a matter of discre-

tion, the Court might decline to act on

uncorroborated testimony unless it were

manifestly true. McGonville v. Bayley, 17

C.L.R., 509 ; 20 A.L.R., 153. H.C., Griffith,

G.J., Isaacs and Gavan Duffy, JJ. (1914).

(4) Leave to Proceed : Order Absolute.

Divorce—Decree nisi—Leave to file and

enter after expiration of one year from pro-

nouncement—Resumption of cohabitation,

affidavit negativing—Order LXn. — Order

XXIV., r. 13—Divorce Rules 1906, rr. 125,

126.]—An application for leave to file and

enter a decree nisi for dissolution of marriage

after the lapse of a year from the pronounce-

ment thereof should be supported by an

affidavit showing that there has been no

resumption of cohabitation by the parties.

Pollett v. Pollett, (1914) V.L.R., 679; 36

A.L.T., 61 ; 20 A.L.R., 375. a'Beckett,

A.C.J.

Divorce—Decree not made absolute—Subse-

quent re-marriage— Nullity— Retrospective

Act—Marriage Act 1890 (No. 1166), sees. 84,

85—Marriage Act 1906 (No. 2062), sees. 2, 3,

5—Acts Interpretation Act 1890 (No. 1058),
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sec. 27 (2).]

—

See ante, I. Marriaoe ; NiiL-

LiTY. Appleton V, Appleton, (1915) V.L.R.,

361 ; 37 A.L.T., 21 ; 21 A.L.R., 267.

(5) Appeal.

Divorce—Order for costs against co-respon-

dent—Appeal by co-respondent—Judgment
affecting status—Judiciary Act 1903-1910

(No. 6 of 1903—No. 34 of 1910), sec. 35.]—

A

decree nisi for dissolution of marriage

whereby the only order made against thu

co-respondent is an order to pay costs is not,

so far as the co-respondent is concerned,

a, judgment which " affects the status of any
person ' within the meaning of sec. 35 of the

Jvdieiary Act, and therefore the co-respondent

is not entitled as of right to appeal to the High

Court. McConville v. Bayley, 17 C.L.R.,

509 ; 20 A.L.R., 153.. H.C., Griffith, C.J.,

Isaacs and Oavan Duffy, JJ. (1914).

Practice — High Court — Appeal from

Supreme Court, notice of—Service—Non-

appearance of respondent in Supreme Court

—

Rules of the High Court 1911, Part I., Order

LV., rr. 2, 6 ; Part H., Sec. HI., rr. 1, 4.]—

A petition by a husband for dissolution of his

marriage, which was undefended, was dis-

missed. Held, that an appeal by the husband

to the High Court could not be entertained

in the absence of service, personal or sub-

stituted, of the notice of appeal upon the wife,

and that the appeal should be struck out.

Machin v. Machin, 21 C.L.R., 127 ; (1916)

V.L.R., 696. H.C., Griffith, Q.J., Barton,

Isaacs, Gavan Duffy and Eich, JJ.

'

(6) Costs.

Husband and wife—Divorce—Costs of in-

vestigation of wife's case^Payment by hus-

band—" Merits of her case "—Meaning of

—

Demerits of husband's case—Power of Court

—Marriage Act 1890 (No. 1166), sec. 111.]-

Where in a divorce suit a wife i^ charged with

adultery and in an affidavit in support of

an application under sec. 1 1.1 of the Maariage

Act 1 890, she has not denied the charge, but

suggests that the husband has been guilty^

of misconduct disentitling him to relief, the

Court has power under that section to order

the husband to pay into Court for the wife a

sxua sufficient for the costs of the investiga-

tion of her case. Backham v. Bachham, 34

A.L.T., 141
; (1913) V.L.R., 120 ; 18 A.L.R.,

581, not followed. Houghton v. Houghton,

(1915) V.L.R., 517; 37 A.L.T., 65; 21

A.L.R., 424. Madden. C.J.

Divorce—Costs—Intervention by Attorney-

General.]—There is no settled practice that

costs will not be given against the Attomey-

General where his intervention in a divorce

suit has been unsuccessful. It is », matter

entirely in the discretion of the Co'urt,

whether in such a case costs should be given

against him, and that discretion is to be

exercised upon a consideration of the facts

in each case. McDowell v. McDowell, (1913)

V.L.R., 332 ; 19 A.L.R., 364. a' Beckett, J.

Divorce—Costs of wife unsuccessfully de-

fending suit—^Discretion of Court.]—The

discretion of the Court as to awarding costs

to an unsuccessful wife in a divorce suit will

be exercised upon a consideration of all the

circumstances, and not solely in relation to

the reasonableness or otherwise of the wife's

prosecution, or defence, of the suit. Olaen v.

Olsen, (1915) V.L.R., 526; 37 A.L.T., 48.

Madden, CI.

Divorce— Costs— Co-respondent ordered to

pay petitioner's costs to Prothonotary—No
time limited—Order fixing time for payment

—

Decree not made absolute—Divorce Rules

1906, r. 122.]—Where by a decree nisi in a

divorce suit a co-respondent is ordered to

pay the taxed costs of the petitioner to the

Prothonotary " such costs not to be paid

out to the petitioner until the decree absolute

has been obtained," the Court has jurisdiction

before the decree is made absolute, to make

an order directing the co-respondent to pay

such costs to the Prothonotary within a

certain time. Chaffey v. Chaffey, (1914)

V.L.R., 438; 36 A.L.T., 99; 20 A.L.R.,

290. Hodges, J.

Divorce—Order for costs against co-respon-

dent—Judgment affecting status—Judiciary

Act 1903-1910 (No. 6 of 1903—No. 34 of 1910),

sec. 35.]

—

See ante, (5) Appeal. McGonmlle

V, Bayley, 17 C.L.R., 509 ; 20 A.L.R., 153.
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(7) Failure to Comply witli Eules, Effect of.

Divorce and Matrimonial Rules 1906, rr. 94,

126—Rules of the Supreme Court 1906 (Ch.

I.), Order LXX.—Practice—Non-compliance

with Divorce Rules— Applicability oi Supreme

Court Rules.]—Rule 126 of the Divorce and

Matrimonial Rules 1906 does not, in cases of

non-compliance with the procedure provided

by those Rules, enable relief to be
.
granted

under Order LXX. of the Rules of the Supreme,

Court 1906. Consequently, non-compliance

with r. 94 of the Divorce and Matrimonial

Rules 1906 cannot be remedied under Order

LXX. of the Rules of. the Supreme Court 1906.

Martorana y. Martarana, (1913) V.L.R., 86
;

34 A.L.T., 148 ; 19 A.L.R., 44. Hodges, J.

III.

—

Property, In"cidents or and Rights

REL.4TINGt TO.

(a) Restraint on Anticipation ; Gifts by

Husband to Wife.

Conveyancing Act 1912 (No. 2440), see. 6

—

Married woman—Restraint on anticipation,

removal of—Order binding her interest

—

Benefit of married woman.]—A married

woman, seventy-three years of age, was

entitled, subject to a restraint on anticipation,

to a life interest in a fund of £3,561, with k

general power of appointment by deed or will.

The sole means of support of herself and her

husband was her income amounting to afcout

£190 per annum, of which £110 was income

derived by her from such fxmd. Her husband

was seventy-five years of age. Upon applica-

tion by her under sec. 6 of the Conveyancing

Act 1912, that the restraint upon anticipa-

tion might be removed, so that she might use

the capital for the benefit of herself and her

husband. Held, that it was for her benefit

that the restraint on anticipation should be

removed as to £1,000, and that an order

should be made accordingly, without pre-

judice to any further application. Tn re

Stanway ; Hann v. Starvway, (1913) V.L.R.,

327 ; 35 A.L.T., 19; 19 A.L.E., 312. Cv^sen,

J-

Probate duty—Gift inter vivos—Gift by

husband to wife—House used as family home
—Purchase money provided by husband

—

Administration and Probate Act 1903 (No.

1815), sec. 11.]—See Duties on the Estates

OF Deceased Persons, cols. 231, 232. In re

Oibb ; Union Trustee Co. v. Webb, 19 C.L.R.,

669 ; (1915) V.L.R., 279 ; 21 A.L.R., 253.

Advancement—Trust—Parent and child

—

Husband and wife—Evidence—^Presumption.]

—See Evidence. Davies v. National Trustee

Executors and Agency Co. of Australasia Ltd.,

(1912) V.L.R., 397.

(6) Interest of Survi/uor in Estate of Deceased

Spouse.

See also, Witi,.

Married woman—Intestacy—Distribution of

estate—Share of husband where no children

or next of kin—Interest of Crown—Bona

vacantia—Married Women's Property Act

1890 (No. 1116), sees. 4, 25—Statute of

Distributions (22 & 23 Car. II., c. 10), see. 3.]—

Sec. 25 of the Married Women's Property Act

1890 lays down a complete and exhaustive

rule, applicable to all cases in which a married

woman dies intestate, and supersedes all

previous rules whether statutory or at com-

mon law. Held, therefore, that where a

woman dies intestate, leaving her surviving

her husband but no children, the share of

the husband is the same as that which his

widow would have taken if he had died

intestate leaving no children, that is, one half

and no more, and that in the event of there

being no next Of kin of the woman the other

half goes to the Crown as bona vacantia.

Attorney'Oeneral v. Equity Trustees Execu-

tors <Ssc. Go. Ltd.. 19 C.L.R., 404; (1915)

V.L.R., 121 ; 21 A.L.R., 58. H.C., Oriffith,

C.J., Barton and Isaacs, J.I

.

(c) Legal Proceedings.

Husband and wife—Question as to property

—Summary determination—Practice^Mar-

ried Women's Property Act 1915 (No. 2692),

sec. 20.]-^On an application under sec. 20 of

the Married yVomen's Property Act 1915 for

the determination of a question between

husband and wife as to the title to property

the ordinary practice in regard to applica-

tions in Chambers should be followed, and

the evidence in support of the claims of the

parties should be taken on affidavit. Re

Tweedie, 38 A.L.T., 71. Madden, C.J, (1916).
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Married Women's Property Act 1890 (No.

1116), sec. 15—Husband and wife—Remedy
•of wife for protection of her property-

Imprisonment of Fraudulent Debtors Act

1890, nature of proceedings in Court of Petty

Sessions under — Prohibition— Proceedings

regular on face.]—A wife obtained, in 9. Court

-of Petty Sessions, an order against her hus-

band for payment of a debt. The wife subse-

•quently proceeded under the Imprisonment

of Fraudulent Debtors Act 1890, and obtained

an order against her husband, which was

confirmed on appeal to the Court of General

Sessions. Held, that, as the proceedings

under the , Imprisonment of Fraudulent

Debtors Act 1890 were merely a, process of

execution of the order for payment of the

debt, and that order was regular on its face,

prohibition was not the proper remedy. ' R.

V. Wasley ; Ex parte Frcmkel, (1914) V.L.R.,

635; 36A.L.T., 72; 20 A.L.R., 326. Hood, J.

IV.

—

Contract by Wife.

Husband and wife-^Necessaries supplied to

household — Liability of wife — Married

Women's Property Act 1890 (No. 1116), sec.

4, 1 (3)—Married Women's Property Acf 1896

(No. 1416), sec. 2 (a).]—Where a married

woman is living with her husband and orders

goods suitable to her position to be supplied

to the household which she is' conducting

for her husband, the presumption is that she

is contracting as agent for him, and she is

not personally liable on such a contract,

whether or not the fact that she is a married

woman is disclosed to the other person.

Paquin v. BeoMclerk Ltd., (1906) A.C., 148,

applied. Harvey v. Ottoway, (1915) V.L.R.,

520 ; 37 A.L.T., 71 ; 21 A.L.R., 380. Mad-

den, C.J.

V.

—

^Maintenanck:.

Maintenance—Marriage Act 1890 (No.

1166), sees. 48, 43^Leaving wife without

means of support—Causing wife to leave by

violence or threats—Subsequent bona fides

offer of home—Apprehension of repetition of

ill-treatmenfr—Liability of husband.]—A wife

in consequence of her husband's violence and

threats towards her left their home and,

although her husband subsequently made a

bona fide offer to provide a. home for and

support her, she declined to accept the offer,

having a well-grounded fear of a continuance

of the ill-treatment. Held, that her husband

had left her without means of support under

sec. 42 of the Marriage Act 1890, and was

liable to contribute to her maintenance under

sec. 43. Mackenzie v. Mackenzie, 3 V.R.

(L.), 248, and Trengrmie v. Trengrove, 5

V.L.R. (L.), 27, disapproved. Hallihan v.

Hallihan, (1913) V.L.R., 443 ; 35 A.L.T., 70
;

19 A.L.R., 446. F.C., Madden, C.J., Hodges

and Hood, JJ.

Marriage Act 1890 (No. 1166), sees. 43, 43,

46—Complainant married to defendant and

without means of support—Evidence of prior

marriage of complainant—No proof of death

of first husband—Jurisdiction.]—See ante, I.

Marriage. Heclcer v. Hecker, 21 A.L.R.

(G.N.), 17.

Maintenance order—Order made in absence

of defendant—Defendant outside, Victoria

—

Order transmitted to clerk of peace—Applica-

tion to set aside—Jurisdiction of Court of

Petty Sessions—Justices Act 1915 (No. 3675),

sec. 66—Marriage Act 1915 (No. 2691), sees.

86, 90, 93.]—flee Maintenance and Main-

tenance Orders. McFarland v. McFar-

land, (1916) V.L.R., 93 ; 37 A.L.T., 130 ; 22

A.L.R., 25.

VI.

—

Criminal Liability of Husband.

Evidence— Husband and wife— Charge

against husband under Marriage Act 1901

(No. 1737), sec. 3 (i.) (b)—Competency of wife

as witness against husband.]—A -mie is a

competent witness against her husband on a

charge under sec. 3(1) (6) of the Ma/rriage Act

1901 of deserting their children, and leaving

them without adequate means of support,

and going to reside beyond Victoria. Rex v.

Jacono, (1911) V.L.R., 326 ; 33 A.L.T., 28 ;

17 A.L.R., 340, applied. Rex v. Hind, (1912)

V.I-.R., 429. F.G., a. Beckett, Hood and

Cusaen, .JJ.

ILLEGITIMACY

See MAINTENANCE AND MAINTEN-
ANCE ORDERS ; WILL.



403 INCOME TAX A(7rS. 404,

MOUGRATION RESTRICTION ACT

Prohibited immigrant—Domicil in Australia

— Evidence— Immigration Restriction Act

1901-1910 (No. 17 oS 1901— No. 10 of 1910),

sees. 3, 7.]—A Chinese came from China to

Aiistralia in 1898, leaving his wife behind

him. He remained in Australia about six

years, not learning English, of -which he had

acquired only an imperfect knowledge of a

few words, and having no residence or house

of his own. He went back to China in 1904

at the call of filial duty, remained there for

eight years, and came back to Australia in

1912, still without his wife. Held, that the

evidence did not establish that he had an

Australian domici! before he went to China

in 1904, and, therefore, that he was properly

convicted of an ofl'ence under see. 7 of the

Irmnigration Restriction Act 1901-1910 in

respect of his coming to Australia in 1912.

Ling Pack (otherwise Ah Sing) v. Glccaon,

15 C.L.R., 725. H.C., Griffith, C.J., Barton

and Isaacs, JJ. (191.S).

IMPOUNDING

See POUNDS AND IMPOUNDING.

IMPRISONMENT OF FRAUDULENT
DEBTORS ACT

See DEBTORS ACT.

INCOME

See INCOME TAX ACTS ; TENANT FOR
LIFE AND REMAINDERMAN

;

TRUSTS AND TRUSTEES : WILL.

INCOME TAX ACTS
OOI..

I. Taxable Income, What ts . . 403

II. EXEMl'TIONS AND DeDTJCTIONS . . 406

HI. Rate op Tax 409

I.

—

Taxable Income, What is.

Income tax— Exemption —Income o£ charit-

able institution—Income of fund established

by will for public charitable purposes—Trust

estate—Accumulation—Equitable ownership

—Equitable relief—Income Tax Assessment

Act 1915-1916 (No. 34 of 1915—No. 39 of

1916;, sec. 11.]—A testatrix by her wiU, after

directing the payment of annuities to two

persons and after their deaths the laayment

of legacies to two other persona, directed her

trustees, after and subject to the two legacies,

to hold her real and personal estate and the

investments thereof and the rents and profits

and all other income thereof as a perpetual

trust fimd upon trust to invest and to pay

and divide the income among certain charit-

able institutions. While the annuitants were

alive the trustees had set aside sufficient

of the corpus to pay the two legacies, and in a

particular year the income of the estate was

much more than sufficient to pay the two

annuities. Held, by Isaacs, Gavan Duffy

and Rich, JJ., that the stirplus income for

that year, after providing for the two an-

nuities, was not income of the charitable

institutions, within the meaning of sec. 11

(1) (d) of the Income Tax Assessment Act

1915-1916, or income of a, fund established

by a will for public charitable purposes,

within the meaning of sec. 11 (1) (/) of that

Act, and therefore was not exempted from

income tax. Per Isaacs, J. : (1) Wharton

V. Masterman, (1895) A.C , 186, is a decision

as to rights, while Harbin v. Masterman

,

(1896) 1 Ch., 351, is a decision as to curial

administration. (2) Equitable ownership is

commensurate with the right to equitable

relief. Trustees Executors and Agency Co.

Ltd. v. Acting Federal Commissioner of

Taxation, 23 C.L.R., 576 ; fl918) V.L.R., 1 ;

24 A.L.R., 17. H.C.

Income Tax Act 1895 (No. 1374), sees. 2, 5,

9 (11)—" Income from personal exertion "
—"Bonus granted, secured or allowed"

—Reward for personal services— Discrim-

ination—Probability of recurrence.!—A tax-

payer was an officer in the employ of the

X. Bank, which, during the year 1912 paid

to him and all other officers on its staff in

Victoria in recognition of their services a

bonus calculated at a certain rate per cent.

on their respective salaries. Held, that such

a bonus being received in respect of his ser-
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\'ices should be deemed to be part of his

income and subject to be taxed accordingly.

Per Cusxen, J.—The payment was a, bonus,

notwithstanding the fact that no discrimina-

tion was made between the individual officers

of the Bank. Semhh.—Such a bonus whether

of a recurring nature or not is liable to income

tax. In re Incoms Tax Acts, (1915) V.L.R.,

"74; 36 A.L.T., 120; 21 A.L.R., 61. F.C.,

Hodgen, Hood and Cussen, JJ.

Income Tax—Assessment—Dividends from

company—Payment out of accumulated profits

—Amount carried forward to credit of profit

and loss account—Income Tax Assessment

Act 1915-1916 (No. 34 of 1915—No. 39 of

1916), sec. 14 (b).]—The account kept by a

company under the name of the "" profit and

loss " account did not show in respect of a

particular year any sum brought forward

from the preceding year or carried forward

to the succeeding year, but showed a sum of

profit or loss confined to the current year, and,

as a balance, transferred to another account

called an " appropriation account." It was

the latter account that showed the amount

of accumulated profits brought forward from

the preceding year, the amount paid as

dividend, and the amount carried forward to

the succeeding year. For the year ending

30th June,. 1915, the dividend was larger

than . the amoimt of profit transferred from

the so-called profit and loss account. Held.

that the amount appearing in the " appro-

priation account " for that year as accumu-

lated profits brought forward from the pre-

ceding yeaj- was an amount." carried forward

to the credit of the profit and loss account

"

within the meaning of the last proviso to sec.

14 (6), and therefore was not to be deemed

to be accumulated income. Meares v.

Acting Federal Com/missioner of Taxation,

23 C.L.R., 358 ; (1917) V.L.R., 728 ; 23

A.L.R., 425. Barton, J.

Income tax—Assessment—Company—In-

come — Deduction — Dividends — Payment

out of profits—Income Tax Assessment Act

1915 (No. 34 of 1915), sec. 16.]—-See post,

II. Exemptions and Deductions. Foster

Bremng Co. Ltd. v. Federal Convmissioner of

Income Tax, 22 C.L.R., 288 ; 22 A.L.R., 406.

Income tax—^Assessment—Company—^In-

come — Deduction — Dividends — Payment
out of income for year—^Income Tax Assess-

ment Act 1915 (No. 34 of 1915), sec. 16;]-

See post, II. Exemptions and Deductions.

Federal Commissioner of Taxation v. Foster

Brewing Go. Ltd., 22 C.L.R., 545 ; 23 A.L.R.,

55.

II.

—

Exemptions and Deductions.

Income tax—Assessment—Company—In-
come — Deduction — Dividends — Payment

out of profits—Income Tax Assessment Act

1915 (No. 34 of 1915), sec. 16.]—A company

whose assets consisted principally of share.^

in another company paid a dividend for

each of the half-years ending 31st Januarj',

1915, and 31st July, 1915. A few days before

each dividend was paid the company had no

money in hand. It had in its books an

account called a reserve fund of the nominal

amount of £15,000, which represented un-

divided profits that had been invested in

income-producing property. Immediately

before the payment of each of the two divi-

dends the company received by way of income

from its assets a sum rather larger than the

amount of the dividend. Each sum when

received was paid to the credit of the com-

pany's banking account, which was then

overdrawn, and each dividend was imme-

diately paid by cheques drawn on that

banking account. In its return of income

for the year ending 30th June, 1915, the

company claimed to deduct the amount of

the two dividends from its total income for

that year, but the Commissioner apportioned

the dividends between the amount appearing

in the profit and loss account for the half-year

ending 31st January, 1915, as having been

brought forward from the previous half-year

and the net profit for the year, and allowed

a deduction of only the proportionate amount

of the dividend so attributed to the net profit

for the year. Held, by Griffith, C.J., and

Ba/rton, Isaacs, Gaman Duffy- and Rich, JJ.,

that the fact that in the profit and losa

accounts the dividends paid were debited

against the gross sums made up of the net

profits of the preceding half-years together

with the balances brought forward from the
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previous periods was not conclusive to show

that the dividends sought to be deducted

wero not wholly income distributed to the

members of the company within the meaning

of sec. 16 of the Income Tax Assessment Act

1915. Held, by Griffith, C.J., on the

evidence, that the dividends sought to be

deducted were wholly income distributed

to the members within the meaning of sec.

16. Poster Brewing Co. Ltd. v. Federal

Commissioner of Income Tax. 22 C.L.R.,

288 ; 22 .4.L.R., 406. H.C. (1916).

Income tax — Assessment — Company —
Income— Deduction— Dividends— Payment

out oi income for year— Income Tax Assess-

ment Act 1915 (No. 34 of 1915), see. 16.]—A
company whose assets consisted principally

of shares in another company, paid a dividend

for each of the half-years ending 31st January,

1913, and 31st July, 1915. A few days

before each dividend was paid the comi>any

had no money in hand. It had in its books

an account called a reserve fund' of the

nominal amount of £15,000, which represented

undivided profits that had been invested

in income-producing property. Immediately

before the payment of each of ihe two divi-

dends the company received by way of income

from its assets a sum rather larger than the

amount of the dividend. Each sum when
received was paid to the credit of the com-

pany's banking account, which was then

overdrawn, but by such payment became in

-credit to an amount exceeding the amount
of the dividend, and each dividend was

immediately paid by cheques drawn on that

banking account. In its return of income

for the year ending 30th June, 1915, for the

purposes of the Income Tax Assessment Act

1919, the company claimed to deduct the

amount of the two dividends from its total

income for that year, but the Commissioner

apportioned the dividends between the

amount appearing in the profit and loss

account for the half-year ending 31st January,

1915, as having been brought forward from
the previdua half-year and the net profit for

the year, and allowed a deduction of only

the proportionate amount of the dividend so

attributed to the net profit for the year.

Held, on the evidence, that the dividends

sought to be apportioned were wholly income

distributed to the members within the meaji-

ing of sec. 16 of the Income Tax Assessment

Ant 1915, and that their entire amount was

deductible from the net profit of the period.

Federal Commissioner of Taxation v. Foster

Brewing Co. Ltd., 22 C.L.R., 545 ; 23 A.L.R.,

55. H.C:, Barton, Isaacs, Qavan Duffy and

Rich, JJ. (1917).

Income tax — Assessment — Deduction —
Outgoings incurred in production of income

—

Disbursements or expenses wholly and exclus-

ively laid out or expended for purposes of trade

—Commonwealth land tax—Income Tax Act

1895 (No. 1374), sec. 9.]—Land tax paid under

the Land Tax Acts of the Commonwealth by

a person who carries on the bu.siness of a

grazier, in respect of land in Victoria on

vhich ?ie carries on that business, is an
" outgoing actually incurred by " him " in

production of income," and is also a " dis-

bursenaent " of " money wholly and exclus-

ively laid out or expended for the purposes of

such trade " within the meaning of sec. 9

of the. Income Tax Act 1895 ; and therefore

for the purpose of assessing the income tax

payable by him, he is entitled to deduct the

sum paid for such land tax from his gross

income. Moffatt v. Webb, 16 C.L.R., 120
;

(1913) V.L.R., 450; 19 A.L.R.,. 190. H.C,

Griffith, C.J., Barton, Isaacs and ffavan

Duffy, JJ. (1913).

Income Tax Act 1895 (No. 1374), sec. 9 (9)

—Land Tax Act 1910 (No. 2284), sec. 11—
Income tax—Separate trades—Profits— Losses

—Deduction.]—In calculating the taxable

amount of his income a taxpayer is entitled

under sec. 9 (9) of the Income Tax Act 1895

to deduct the losses made by him in trades,

the income from which is, by sec. 11 of the

Land Tax Act 1910, exempt from taxation,

from the profits made by him in other trades.

In re Income Tax Acts, (1915) V.L.R., 600 ;

37 A.L.T., 133 ; 21 A.L.R., 475. F.C.,

Madden, C.J., Hodges and Hood, JJ.

Income Tax Act 1915 (No. 3668), see. 11—
Income tax—Property used as residence

—

Notional income therefrom— Deductions-^

Amount paid for repairs.]—For the purposes

of the assessment of income tax, a taxpayer
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is not entitled to deduct from the income

notionaliy produced by property owned and

used by him for residence and enjoyment and

not for profit or gain the amount expended

by him for repairs to such property. In re

Income Tax Act-, (1918) V.L.R., 44: 39

A.L.T., 134 ; 24 A.L.R., 24. F.C., Hodgea

and (htssen, JJ. {Hood, J., dissenting).

Income Tax Act 1895 (No. 1374), sec. 9 (S)

(b)- Income Tax Act 1903 (No. 1819), sec. 9—
Income tax—^Profits of company—Deduction

—Annual sum based on gold won on purchased

land—Whether instalment of purchase money

or rent—Capital expenditure.]—A.B. agreed

to sell certain mining properties to a company

ajid stipulated that the balance of the pur-

chase money should be paid " yearly in sums

equal to twenty per centum of the value of

the gold won from the said properties or

adjoining properties . . . after deduct-

ing all actual working expenses." In a

retuiji of its income the company deducted

as an outgoing incurred in Victoria in the

production of income, a yearly sum so paid to

A.B. Held, that the company was not

entitled to make the deduction, as the pay-

ment was in the nature of a capital expendi-

ture. In re Income Tax Acts. (1915) V.L.R.,

530; 37 A.L.T., .55 ; 21 A.L.R., 359. F.C.,

Madden, C.J., a' BecTcett and Cussen, JJ.

III.

—

Rate of Tax.

Revenue—Income tax—Income from per-

sonal exertion—Business carried on by trustees

—Income Tax Act 1895 (No. 1374), sec. 2—
Income Tax Act 1896 (No. 1467), sec. 4.]—

Under the provisions of » will the trustees

thereby appointed carried on certain busi-

nesses which had belonged to the testator,

and paid to the appellant a fifth share in the

annual profit thereof. Held, that in respect

of the income so received by the appellant

he was entitled to be assessed under the

Income Tax Ads 1895 and 1896, as upon

income derived from personal exertion, and

that he was wrongly assessed as upon income

the produce of property. Webb v. Syme, 10

C.L.R., 482, overruled. Syme v. Commis-

sioner of Taxes, (1914) A.C., 1013; (1914)

V,I,.R., 600 ; 20 A.L.R., 336.

INDEMNITY

See CONTRACT OR AGREEMENT r

MORTGAGOR AND MORTGAGEE ;

PRACTICE AND PLEADING; WAR
PRECAUTIONS ACT.

INDEPENDENT CONTRACTOR

Re-building operations—Injury to neigh-

bour's property—Independent contractor

—

Liability of owner.]

—

See Contract oe

Agkeement, col. 130. Harris v. Carnegie's

Pty. Ltd., (1917) V.L.R.,95; 23 A.L.R., 75.

INDUSTRIAL ARBITRATION

See CONCILIATION AND ARBITRA-
TION, cols. 90 el seq.

INFANT

I. Capactty

II. Custody ; Guardianship

III. Maintenance and Education

I.

—

Capacity.

COL..

. . 410

.. 410

.. 411

Wills Act 1915 (No. 3749), sees. 6, 10—
WiUs Act 1890 (No, 1159), sees. 5, 10—Will-
Minor — Soldier — " Actual military ser-

vice "—Disposition of personalty—Validity.]

—See ExEcuTOBS and AdmintstkatobSi cols.

318, 319. Tn re Vernon, (lOl.')) V.L.R.; 699 ;

37 A.L.T., 111 ; 21 A.L.R., 477.

Probate—Soldier's will
—" Being in actual

military service "—Wills Act 1915 (No.

2749), sees. 6, 10.]

—

See Executor.s and

Administrators, col. 319. Re Elliott, (1917)

V.L.R., 322 ; 38 A.L.T., 188 ; 23 A.L.R., 163.

II.

—

Custody ; Guardianship.

Neglected Children's Act 1915 (No. 2703),

sees. 9, 25—Infant Life Protection Act 1915

(No. 2670), sec. 15 (5)—Department for

Neglected Children—Secretary—Sole guardian

—Minister—Discretion—Registered nurse.]

—
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The Secretary of the Department fnr

Neglected Children, as guardian of a child

committed or transferred to the care of his

Department, cannot exercise a,n independent

discretion as to who shall have control of the

child opposed to the direction of the respon-

sible Minister of the Crown administering the

Neglected Children'n Act 1915. A registered

person to whom an infant is boarded out under

the Infant Life Protection Act 1915 is merely

an employee of the Minister and has no legal

status entitling her to the custody of the

child. R. V. Steedmam ; Ex parte Mmith,

(1916) V.L.R., 4-12 ; 37 A.L.T., 213 ; 22

A.L.R., 175. a Beckett, J.

Neglected Children's Act 1915 (No. 3703),

sec. 67—Marriage Act 1915 (No. 2691), sec.

69—Infant— Guardianship transferred by

Slather—Right of mother to custody—Power

of Court.]—Although the father of an infant

has under sec. 67 of the Neglected, Ghildren'n

Act 1915, transferred the guardianship of the

infant to an institution, the Court neverthe-

less has, under sec. 69 of the Marriage Act

1915, power on the application of the mother

to make an order giving the custody and

control of the infant to her. The King v.

Dunkin; Ex parte De Fries, (1917) V.L..R.,

655; 39A.L.T., 82; 23 A.L.R., 340. Cus-

sen, J.

County Court—Practice—Infant defendant

—Guardian ad litem—Appointment of Regis-

trar—County Court Rules 1891, rr. 14, 108.]—

Lamonl v. Badgers, 20 .4.L.R. (C.N.), 22.

Judge Box (County Court) (1914).

HI.

—

^Maintenance and Education.

See also. Maintenance and Maintenance

Orders.

Infant — Maintenance — Breaking into

corpus—Contingent interest—Third person

entitled to Intermediate income.]—Where

infants were, subject to their mother's

interest during her life or widowhood, entitled

to property contingently on their attaining

the age of twenty-one years, but the income

was inaufScient to provide for the mainten-

ance of herself and the infants, the Court

with the mother's consent granted leave to the

trustees to apply the corpus of the shares of

the infants for their maintenance. In re

Ascott, (1915) V.L.R., 227 ; 36 A.L.T., 161 ;

21 A.L.R., 163. a"Beckett, J.

Infant — Maintenance—Breaking into cor-

pus—Allowance for past maintenance—No
legal liability to maintain—Gift.]—The Court

will permit the corpus of a fund belonging

to an infant to be broken into for past niain-

tenatice, where it is satisfied that the infant

has been maintained by a person under no

legal liability to do so in the expectation or

hope of being recouped out of such fund and

not as a gift. Be CottrelVs Estate ; Joyce v.

Cottrell, L.R. 12 Eq., 566, considered. Be

Porter ; Dyer v. Ballarai Trustees dbc. Co.

Ltd., 36 A.L.T., 165. Cusaen, J. (1915).

Infant—Maintenance—Income of trust fund

insufficient— Breaking in on corpus—^Fund

over two thousand pounds—Jurisdiction

—

Trusts Act 1915 (No. 2741), sec. 65.]—The

Court has jviriediotion to make an order

providing for the payment out of corpus of

the expenses of malnttiining and educating

an infant, although the capital of the infant's

interest in the trust fund exceeds two thous-

and pounds. In re Uphill, (1916) V.L.R.,

168 ; 37 A.L.T., 153 ; 22 A.L.R., 68.

Hodges, J.

INFANT LIFE PROTECTION ACT

Infant Life Protection Act 1915 (No. 2670),

sees. 7, 8, 15—Registered person—Authority

as regards boarded out child.]—A registered

parson to whom an infant is boarded out

under the Infant Life Protection Act 1915

is merely' an employee of the Minister, and has

no legal status entitling her to the custody

of the child. B. v. Steedmam ; Ex pa/rie

Smith, (1916) V.L.R., 412 ; 37 A.L.T., 213 ;

22 A.L.R., 175. a' Beckett, J.

INFORMATION
COL.

. 413I. Who May Lay

II. Form ; Probative Force of Aver-

ments ; Amendment .

.

. . 413
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I.

—

Who May Lay.

Melbourne Harbour Trust Act 1890 (No.

1119), sees. 142, 157, 168—Penalties—Who
may sue for—Agent of person entitled to

penalties.]—The Melbourne Harbor Trust

Commissioners, being entitled to recover

penalties for offences against the provisions

of the Melhourfie Harbour Trust. Act 1890, or

for the breach of any regulations made under
the Act, by summary proceedings before two
or more Justices, are also entitled to appoint

some person to sue for such penalties before

Justices. McGowan v. Burns, (1914) V.L.R.,

158 ; 35 A.L.T., 129 ; 20 A.L.R., 61. Mad-
den, O.J.

.Local Government Act 1903 (No. 1893),

sees. 150, 694, 695, 696, 718, 720, 721—Offence
by municipal returning officer—Wilful omis-

sion to set matters in train for holding

election—Information, who may lay—Rate-

payer, whether he may institute proceedings.]

—An information charging a returning officer

with wilfully omitting to give public notice

of a municipal election as required by see.

126 of the Local Oovernment Act 1903 may
be laid by a ratepayer without the authority

of the Comicil. Observations upon the tests

to be applied in determining who is entitled

to lay an information. Dunstan v. Neems,

(1914) V.L.R., 364; 36 A.L.T., 10; 20

A.L.R., 219. Cusiien, J.

II.—FoBM ; Probative Force or Aver-

ments ; Amendment.

Customs law—Interference with goods in

control of Customs—Evidence—Burden of

proof—Averment in information—Customs

Act 1901-1914 (No. 6 of 1901^No. 19 of 1914),

sees. 33, 255.]—On an information under

sec. 33 of the Customs Act 1901-1914 for

interfering without authority with certain

goods subject to the control of the Customs,

the Crown gave evidence to the effect that

the goods had been imported into Australia,

that duty was not paid on them, that they

were not delivered to the importer, and that

a month after importation they were. found

in the possession of the accused. No evidence

was called for the accused. Held, that these

facts did not establish conclusively on inter-

ference by the accused with the goods while
under the control of the Customs, and that
the provision in sec. 255 of the Gustoma Act
that the averment of the prosecutor contained

in the information shall be deemed to be
proved, in the absence of proof to the con-

trary, had not application. Adelaide Steam-
ship Co. V. The King, 15 C.L.R., 65; 18

A.L.R., 465, applied. Symons v. Schiffrnann,

20 C.L.R., 277; (1915) V.L.R., 645; 22
A.L.R., 376. H.C., Griffith, C.J., Gavan
Duffy and Rich, JJ.

Customs law—Evidence—Burden of proof

—

Averment in information—Allegation of mat-
ters of evidence in information—Customs Act
1901-1914 (No. 6 of 1901—No. 19 of 1914),

sees. 33, 255.]—Where an information which
followed the language of the Customs Act

1901-1914 creating an offence was prefaced

by H, number of allegations of matters of

evidence from which, if they had been

proved in the ordinary way, the guilt of the

accused might have been inferred. Held,

following A.delaide Steamship Co. v. The
King, 15 C.L.R., 65; 18 A.L.R., 465, and
Symons v. Schiffrnann, 20 C.L.R., 277

; (1915)

V.L.R., 645; 22 A.L.R., 376, that such

allegations were not " averments " within

the meaning of sec. 255 of the Act, and,

therefore, that in the absence of any evidence

for the prosecution, the accused person was
improperly convicted. Schiffmamn v. Whitton,

22 C.L.R., 142 ; (1916) V.L.R., 6fi7 ; 22

A.L.R., 374. H.C., Griffith, O.J., Barton,

Gavan Duffy and Bich, JJ.

Factories and Shops Act 1912 (No. 2386),

sees. 129, 227—Failure to permit employee to

have and take a half-holiday—Liability for

offence not dependent on some connection with

premises—Prosecution of firm in firm name

—

Duty of Justices.]—An information charging

an offence under sec. 129 was laid against

" M. & Company " in its firm name. Held,

that sec. 227 does not apply to such an offence,,

but that it is the duty of the Magistrates in

such cases to ascertain, for the purposes of

conviction, the persons who are really liable.

Bishop V. Chung Brothers, 4 C.L.B., 1262
;

13 A.L.R., 412, followed on this point.
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Dangerfield v. McDonald & Co., (1914)

V.L.R., 357 ; 35 A.L.T., 193 ; 20 A.L.R.,

217. Oussen, J.

Police Offences Act 1913 (No. 2432), sec.

72 (9)—^Information—Duplicity.]—Semble.—
An information charging the defendant " for

that he being a suspected person and a

reputed thief did loiter," &e., is not bad for

duplicity. Olholm v. Eagles, (1914) V.L.R.,

379 ; 36 A.L.T., 6 ; 20 A.L.R., 240. F.C.,

a' Beckett, Hood and Cussen, JJ.

Motor Car Act 1909 (No. 2237), sec. 10 (1)—

Driving motor in a public highway lecklessly

or negligently or at a speed or in a manner

dangerous to the public—To what regard may

be had in determining whether driving was

reckless or negligent—" Having regard to all

the circumstances of the case . . . and

to the amount of traffic . . . which

might reasonably be expected to be on the

highway "—Duplicity.]—The defendant was

convicted on an information charging him,

with driving a motor car on a public highway

"negligently, having regard to. all the cir-

cumstancess inchiding the nature and use of

the highway, and the amount of traffic which

might reasonably be expected to be on the

highway." Held, that the information 4is-

.closed an offence, and was not bad for

duplicity. In sec. 10 (1) the words " having

regard to all the circumstances of the case,

including the nature, condition, and use of

the highway, and to the amount of traffic

which actually is at the time or which might

reasonably be expected to be on the high-

way," are to be applied to each of the three

previously mentioned offences, i.e., driving a

motor car on a public highway recklessly or

negligently or at a speed or in a manner

dangerous to the public. Chammen v. Gil-

more, (1914) V.L.R., 455 ; 36 A.L.T., 45 ; 20

A.L.R., 308. Hodges, J.

Information — Duplicity — Amendment —
Justices Act 1915 (No. 2675), sec. 85 (1).]—

Observations on duplicity in informations

and the amendment thereof by Justices and

by the Supreme Court on order to review.

Bishop v. Dance, (1916) V.L.R., 609; 38

A.L.T., 66 ; 22 A.L.R., 320. F.C.

INJUNCTION

See TRADE MARKS AND TRADE
NAMES.

INN

Licensing Act 1915 (No. 2683), sees. 212,.

318—PoUce Offences Act 1915 (No. 2708)»

sec. 49—Sunday observance—Trading in " a

house, shop or other place "—^Inn—Inn-

keeper—Licensed victualler—Traveller.]

—

See

Licensing. Webster v. Opitz, (1917) V.L.R.,

107 ; 38 A.L.T., 125 ; 23 A.L.R., 38.

INSOLVENCY
COL.

I. Sequestration .

.

. . . . 416

(a) Discretion of Court ; Abuse of

Process .. .. .. .. 4!6

(6) Petitioning Creditor's Debt ; Acts

of Insolvency .. .. .. 417

(c) The Order Nisi ; Amendment . . 419

{d) Effect of Sequestratioti upon other

Proceedings .

.

.

.

. . 420

II. Deeds or Abkangement . . 420

III. Peopeety Divisible Amongst
Ceeditoes .

.

.

.

. . 423

IV. Rights of CSeditoes .

.

. . 424

(a) Assignment of Debts ; Bights of

Voting .

.

: . .

.

. . 424

(6) Expunging Proof of Debt . . 425

(c) Preferential Debts .

.

. . 425

V. Assignees.AND Teustbes .. 425

VI. Appeal 426

VII. Offences . . . . . . . . 427

I.

—

Sequestbation.

(o) Discretion of the Court ; Abuse of Process.

Insolvency—Order for sequestration—Abuse

of process—Motive.]— Held, by Isaacs and

Powers, JJ. (Griffith, C.J., dissenting), that

the mere fact that the only motive of a

creditor in seeking to make his debtor insol-

vent was to ascertain, by examination in the
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Court of Insolvency, the identity of the per-

sons who had instigated the debtor to publish,

or had provided him with the means of pub-

lishing, defamatory matter concerning the

creditor, did not render the proceedings for

sequestration an abuse of the process of the

Court, and, therefore, was not a ground for

discharging an order nisi for such sequestra-

tion. Dowling v. Colonial Mutital Life

Assurance Society Ltd., 20 C.L.R., 509

;

(1915) V.L.R., 604 ; 21 A.L.R., 425. H.C.

Insolvency—Abuse oJ process—Res judicata

—Existence oJ debt—Dismissal o£ application

to dismiss debtor's summons^Company

—

Ultra vires—Purchase of debt—Incidental

powers of company—^Insolvency Act 1890

(No. 1102). sees. 5, 37, 38, 39, 45.]—See

post, (6) Petitioning Creditor's Debt ; Acts

of Insolvency. Dowling v. Colonial Mutual

Life Assurance Society Ltd., 20 C.L.R., 509 ;

(1915) V.L.R., 604 ; 21 A.L.B., 425.

(6) Petitioning Creditor's Debt ; Acts
. of

Insolvency.

Insolvency—Abuse of process—Res judicata

—^Existence of debt—Dismissal of application

to dismiss debtor's summons—Company

—

Ultra vires—^Purchase of debt—Incidental

powers of company—Insolvency Act 1890

(No. 1102), sees. 5. 37, 38, 39, 45, 47.1—

A

company was owed by D. a debt of less than

£50, and wishing to make D. insolvent in order

that by examination in insolvency he might

be forced to disclose the identity of the per-

sons who had instigated D. to pubKsh or had

provided him with the means of publishing

defamatory matter concerning it, the com-

pany obtained for valuable consideration an

assignment to it of a debt owing by D. to T.,

thus constituting a debt of sufficient amount

to support insolvency proceedings. The

company then issued a debtor's summons in

respect of the whole debt, and an application

by D. to dismiss that summons was dismissed

by the Court of Insolvency. The company

then presented a petition for the sequestration

of D.'s estate based on failure to comply with

the debtor's summons, and thereupon an

order nisi for sequestration was issued. D.

gave .notice that he would oppose the order

nisi being made absolute, that he disputed

the company's debt and the act of insolvency,

and that he relied on the special defence that

he was not indebted to the company in a

sum of £50 or upwards inasmuch as the

assignment by T. to the company was uUra

vires the company. The Supreme Court,

holding that the existence of the debt was

res judicata by reason of the decision of the

Court of Insolvency on the debtor's summons,

did not go into the question of the validity

of the assignment, and made the order nisi

absolute. On appeal to the High Court,

Held, by Isaacs and Powers, JJ. {Griffith,

C.J., dissenting on the ground that the

proceedings for sequestration were an abuse

of the process of the Court), that the decision

of the Supreme Court should not be interfered

with. By Griffith, C.J.—The taking of the

assignment was not uXtra vires the company.

By Isaacs, J.—The company had a right,

under sec. 37 (vi.) of the Insolvency Act

1890, to found the petition on D.'s neglect to

comply with the requirement of the debtor's

summons. By Powers, J.—The insolvency

proceedings were based upon a lawful debt.

Semble, by Griffith, C.J. {contra, by Isaacs,

J.), the existence of the debt was not res

judicata. Dowling v. Colonial Mutual Life

Assurance Society Ltd., 20 C.L.R., 509

;

(1915) V.L.R., 604 ; 21 A.L.R., 425. H.C.

Insolvency Act 1915 (No. 2671), sees. 35 (2),

41, 49—Compulsory sequestration—Petition-

ing Creditor's debt wrongly alleged to be

unsecured— Security valueless— Objection

taken—Whether fatal—Declaration by counsel

of willingness to surrender security—Amend-

ment.]—Where a creditor, petitioning for the

sequestration of his debtor's estate, stated in

his petition and in the order nisi granted

thereon and in the affidavit verifying the

petition that the debt in respect of which

he made his petition was wholly unsecured,

when in truth and in fact he actually held as

security from the debtor 2,000 shares in a

limited company but which he estimated to

be of no value, and upon objection being

taken that the order nisi could not be made

absolute by reason of this informality. Held,

that the objection was ;fatal and the defect

14
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could riot be cured on the return of the order

nisi by counsel intimating that the creditor

valued the security at nothing'and was willing

to surrender it, but that the Court had juris-

diction under sees. 35, sub-sec. 2, and 41

of the Insolvency Act 1915 to amend both the

petition and order nisi and that such power

of amendment was not restricted to amending

mere formal defects occurring in these docu-

ments, and further, that in this case the

amendment shpuld be allowed inasmuch as

no injustice would be caused to anyone by so

doing and that the order nisi should upon

such amendment be made absolute. In re

Lewis; Ex parte Stephens, (1917) V.L.R.,

164 ; 38 A.L.T., 137 ; 23 A.L.B., 35. Hood,

J.

(c) The Order Nisi ; Amendment.

Insolvency Act 1915 (No. 2671), sees. 35, 41,

53, 69—Order nisi—Estate placed in hands

of assignee for district other than that in which

Tsspondent resides—Amendment.]—An order

nisi placed the estate of the respondent under

sequestration in the hands of an assignee

who was not an assignee for the district in

which the respondent resided. Held, that

the order nisi was bad and that an application

for amendment should be refused. Re Piatt,

15 V.L.R., 668, and Be Hehir, 12 A.L.T., 4,

followed, with doubt. The power and pro-

priety of amending an order nisi by sub-

stituting an assignee appointed for the dis-

trict in which the insolvent resides in the

place of an assignee not so appointed, con-

sidered. In re Caskie and Qane, (1916)

V.L.R., 332 ; 37 A.L.T., 206 ; 23 A.L.R., 37.

CuBsen, J.

Insolvency Act 1915 (No. 2671), sees. 35 (2),

41—Petition and order nisi—Amendment

—

Jurisdiction.]—Under sees. 35, sub-sec. 2, and

41 of the Insolvency Act 1915, the Court has

jurisdiction to amend both the petition and

the order nisi, and that jurisdiction is not

restricted to the amendment of mere formal

defects. Where both the petition and the

order nisi wrongly described the petitioning

creditor's debt as wholly unsecured, the Court

on the return of the order nisi, in a case in

which no injustice would be done to anyone

thereby, ordered that both documents should

be amended, and that upon suofa amendment,

the order nisi should be made absolute. In

re Leims ', Ex parte Stephens, (1917) V.L.R.,

164 ; 38 A.L.T., 137 ; 23 A.L.R., 35.

(d) Effect of Sequestration upon Other Pro-

Imprisonment of Fraudulent Debtors Act

1890 (No. 1100), sec. 4—Examination of judg-

ment debtor—Effect of segiuestration of

estate.]—The sequestration of the estate of a

judgment debtor is not a bar to the examina-

tion of the debtor in the Supreme Court under

Part I. of the Imprrisonrnent of Fraudulent

Debtors Act 1890. Roberts v. Gray, (1913)

V.L.R., 221 ; 34 A.L.T., 195 ; 19 A.L.R.,

202. Hood, J.

Insolvency—Action for declaration that

plaintiff entitled to land and proceeds of crop

and for interest and damages—Sequestration

of defendant's estate, effect of—Insolvency

Act 1915 (No. 2671), sec. 174.]—The only

actions stayfed by sec. 174 of the Insolvency

Act 1915 by an order of sequestration of the

defendant's estate are actions in respect of

money claims liquidated or unliquidated.

Lockhart v. McLean, (1917) V.L.R., 243.

Hood, J.

Insolvency Act 1890 (No. 1102), sec. 76—
Insolvency Act 1897 (No. 1513), sees. 79, 83—
Deed of assignment for benefit of creditors

—

Effect upon prior execution against debtor's

property.]

—

See post, II. Deeds of Abbakoe-

MENT. Tinsley v. Sevan ; Curran ( Claim-

ant), (1916) V.L.R., 11 ; 37 A.L.T., 99 ; 21

A.L.R., 477.

II.

—

Deeds of Arrangement.

Insolvency—Deed of assignment for benefit

of creditors—Assignment by creditor of debt

—

Exercise of rights under deed—Voting—Pur-

chase of debt by debtor—Validity.]—^A debtor,

who had a life interest in certain property,

entered into a deed of assignment for the

benefit of his creditors which was registered

pursuant to the Insolvency Act 1897. The

property assigned included the life interest,

as to which it was provided that it should not

be sold or disposed of by the trustee " except
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•with the consent and by the direction of a

three-fourths majority in number and value

of the creditors and with the consent of the

debtor or failing the consent of the debtor

then under and subject to the approval of

the Court."' The " creditors " were defined

by the deed as being the signatories to the

schedule of creditors and all other creditors

who should assent to the deed. Several of

the creditors, sufficient in number to render

it iiupossible without some of them to obtain

a three-fourths majority in number of all the

creditors, assigned to the debtor's mother,

who was herself a creditor, their debts and

proofs of debt and all their interests and

rights therein. The assignments were pro-

cured by the debtor with the object of bene-

fitting himself and of hindering as far as

possible the sale of his life interest, and his

mother intended to use any power which she

might obtain by reason of them in further-

ance of that object. Held, by Griffith, C.J-,

Higgins, Oavan Duffy and Bich, JJ. (
Isaacs,

J., dissenting), that under the deed the right

of creditors to receive dividends, into which

their rights in respect of their debts were

converted, was assignable to any person,

including the debtor himself ; that on the

evidence the debtor's mother was the bene-

ficial owner of the interests which the as-

signors had tmder the deed ; that the assign-

ments to her were lawful and not in deroga-

tion of the deed ; and, therefore that the

trustee of the deed was not entitled to have

the assigned debts expunged or to an order

restraining the debtor's mother from Using

the proofs of debt and assignments thereof or

from voting thereon, or from obstructing by

means of such proofs of debt or assignments

thereof the realization of the estate by the

trustee. Per Higgins, J.—Even if the debtor

were to be taken as the true owner of the

claims assigned, the acts done by him as such

owner were not in any way in derogation of

his grant under the deed or in breach of any

covenant or undertaking. Per Isaacs, J.—
(1) The clause as to a three-fourths majority

in number and value of the creditors implied

that a person claiming to vote thereunder

in his own right continued to be the creditor

both at law and in equity ; (2) in ease of

assignment either to the debtor or his mother,

the right to dividends attributable to the debt

passed to the assignee, and the assigning

creditor lost the right to vote on his own

behalf ; (3) if the assignments though nomin-

ally to the mother, were really—as in fact

they were—to the debtor, he did not thereby

become his own creditor, and could not as

equitable creditor of himself direct the

assigning creditor how to vote ; .(4) if all the

assignments were really to the mother, she

could unite in one sum the several debts

assigned for the purpose of value ; but could

not, for the purpose of number, multiply her

individuality so as to vote separately through

her nominees the assigning creditors, in

respect of each debt assigned ; (5) in the

circumstances the assignment even if to the

mother was in collusion with the debtor for

the purpose of assisting him to defeat the

rights of other creditors, and therefore if

otherwise entitled she ought not to be per-

mitted to vote separately for each debt

through her nominees ; (6) a creditor binding

himself to another person for a money con-

sideration to vote under such a clause as

directed, is acting illegally by taking a bribe,

and ought hot to be permitted to vote accord-

ing to such direction. Howden v. Cock, 20

C.L.E., 201
; (1915) V.L.R., 324 ; 21 A.L.R.,

318. H.C.

Insolvency—Deed of assignment for benefit

o£ creditors—Assignment by creditor of debt

—

Exercise of rights under deed—Voting—Juris-

diction of Court of Insolvency—^Insolvency Act

1890 (No. 1102), sec. 5—Insolvency Act 1897

(No. 1513), sees. 5, 74, 83.]—Per Griffiths,

C.J., Isaacs, Gavan Duffy and Rich, JJ.—
Under sec. 83 and sec. 5 of the Insolvency Act

1897, the Court of Insolvency has in relation

to deeds of assignment for the benefit of

creditors power to decide all such questions

of law or fact as a Court of equity charged

with the administration of an estate could

decide, including questions as to the validity

of assignments by creditors of their debts and

as to the effect of those assignments, if valid,

upon the voting power to be exercised by

creditors in pursuance of such deeds. Semble,
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per Higgins, J.—If the debtor were doing

anything unfair to prevent the realization

of his assigned property, the Court of Insol-

vency could check or punish him. Howden

V. Coch, 20 C.L.B., 201 ; (1915) V^L.K., 324
;

21 A.L.R., 318. H.C.

Debts rightly admitted—Expunging oJ

—

Jurisdiction.]—The Court of Insolvency has

no jurisdiction to expunge debts rightly

admitted. Howden v. Cock, 20 C.L.R., 201
;

(1915) V.L.R., 324; 21 A.L.R., 318. Hig-

gins, J. (1915).

Insolvency Act 1890 (No. 1102), sec. 76—
Insolvency Act 1897 (No. 1513), sees. 79, 83—
Deed of assignment for benefit of creditors

—

Effect upon prior execution against debtor's

property.]—Where goods of a debtor have

been seized in execution, and he has since that

date executed a deed of assignment of all his

property to a trustee for the benefit of his

creditors, the property in the goods seized

does not pass to the ' trustee. Tinsley v.

Bevan ; Curram (Claimant), (1916) V.L.R.,

11 ; 37 A.L.T., 99 ;, 21 A.L.B., 477.

a' Beckett, J.

Insolvency—Preferent'al claims—Deed of

assignment—Insolvency Act 1890 (No. IIOS),

sec. 83—Insolvency Act 1897 (No. 1513), sec.

117—Insolvency Act 1903 (No. 1836), sec.

19.]—See post, IV. Rights of Cbeditoes
;

(c) Preferential Debts. iJ& Levy, 36 A.L.T.

(Supplement), 2 ; 20 A.L.R. (C.N.), 13.

III.

—

-Pbopebty Divisible Amongst Cbedi-

TOBS.

Executor and administrator—Compromise

with creditors—Release by creditors—Subse-

quent discovery of additional assets—Whether

distributable amongst creditors.]—By his will

testator made certain bequests and gave the

residue to his daughter. The estate appeared

to be insolvent, and the creditors agreed to

accept 2s. in the £, to release their debts, and

to allow the executor to give effect to the

specific bequests, and to hand over any residue

to the daughter. The assets were valued at

£323 and the liabilities were £1,172. The

executor paid the dividend to and obtained

releases from the creditors, and disposed of

what remained in accordance with the agree-

ment by the creditors. About twelve years

afterwards the executor learned for the first

time that the testator had been a creditor of

an assigned estate in New South Wales about

forty years Ipefore, and he received in respect

of the testator's claim against the assigned

estate the sum of £261. There had pre-

viously been no fund in the assigned estate

out of which creditors could be paid. Held,

that subject to the payment of the executor's

costs and commission the sum so received by

the executor was distributable amongst

the creditors of the testator to supplement

their dividend. Turner v. Twmer, 14 Ch. D.,

829, followed. In re Mitchell, (1915) V.L.R.,

222; 36 A.L.T., 169; 21 A.L.R., 157.

a^ Beckett, J.

Insolvency Act 1890 (No. 1102), sec. 76—
Insolvency Act 1897 (No. 1513), sees. 79, 83—
Deed of assignment for benefit of creditors

—

Effect upon prior execution against debtor's

property.]—See ante, II. Deeds of Abrange-

MENT. Tinsley v. Bevan ; Curran
(
Claim-

ant), (1916) V.L.B., 11 ; 37 A.L.T., 99 ; 21

A.L.B., 477.

IV.

—

Bights of Creditors.

(a) Assignment of Debt^ ; Eights of Voting.

Insolvency—Deed of assignment for benefit

of creditors—Assignment by creditor of debt

—

Exercise of rights under deed—Voting—Juris-

diction of Court of Insolvency—Insolvency

Act 1890 (No. 1102), sec. 5—Insolvency Act

1897 (No. 1513), sees. 5, 74, 83.]—See ante,

II. Deeds of Arrangement. Howden v.

Cock, 20 C.L.R., 201; (1915) V.L.B., 324;

21 A.L.R., 318.

Insolvency—Deed of assignment for benefit

of creditors—Assignment by creditor of debt

—

Exercise of righs under deed—-Voting—Pur-,

chase of debt by debtor—Validity.]—See ante,

II. Deeds of Arrangement. Howden v.

Cock, 20 C.L.R., 201; (1915) V.L.R., 324;

21 A.L.R., 318.
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(6) Expunging Proof o/ Debt.

Debts rightly admitted—Expunging of

—

Jurisdiction.]—The Court of Insolvency has

no jurisdiction to exptmge debts rightly

admitted. Howden v.. Cock, 20 C.L.R., 201 ;

(1915) V.L.R., 324 ; 21 A.L.R., 318.
'

Hig-

gins, J.

(c) Preferential Debts.

Insolvency—Preferential claims—Wages

—

Deed of assignment — Insolvency Act 1897

(No. 1513), sec. 117—Insolvency Act 1903 (No.

1836), sec. 19.]—After payment of rent due

the trustee in insolvency should pay wages

owing prior to an assignment in priority to

the claims of general creditors. Be Levy,

36 A.L.T. (Supplement), 2 ; 20 A.L.R. (C.N.),

13. Judge Moule (1913).

Insolvency—Preferential debts—Closer Set-

tlement Act 1904 (No. 1962), sees. 4, 5, 7, 8,

10, 49—Closer Settlement Act 1907 (No. 2128),

sec. 4—Closer Settlement Act 1909 (No. 2229),

sec. 95.]—The Lands Purchase and Manage-

ment Board created under the Closer Settle-

ment Acts are preferential creditors in respect

of moneys advanced by them to a lessee of

theirs, and are entitled to be paid out of the

assets of the insolvent estate of such lessee in

priority to all other creditors. Re Roberta,

21 A.L.R. (C.N.), 13. Judge Johnston (1915).

V.

—

Assignees and Trustees.

Insolvency — Trustee's commission —
Amount available for distribution—Insolvency

Act 1890 (No. 1102), sec. 123—Insolvency Act

1897 (No. 1513), sec. 20—Insolvency Act 1903

(No. 1836), sec. 9.]—A trustee is entitled to

be paid commission on the whole amount

realised by him from - the insolvent estate,

even where there is a surplus belonging to

the insolvent. Re Ellin, 21 A.L.R. (C.N.),

1. Judge Johnston (County Court) (1915).

Insolvency—Trustee—^Inquiry into conduct

—Order for repayment of money—Motion-

Notice to trustee—^Insolvency Act 1897 <No.

1513), sec. 32—Insolvency Rules 1898, rr.

19, 20.]—On an inquiry held under sec. 32

of the Insolvency Act 1897, an order should

not be made for the repayment by the trustee

to the trust estate of sums of money paid out

of it by him in the absence of a, motion on
notice to the trustee, or the consent of the

trustee to the proceedings being treated as a

motion on notice to him that such an order

will be asked for. Cock v. Bowden, 20

C.L.R., 552. H.C., Griffith, C.J., Powers

and Rich, JJ. (1915).

Insolvency Act 1915 (No. 2671), sees. 35,

41, 62, 69, 70—Order nisi—Estate placed in

hands of assignee for district other than that

in which respondent resides—Amendment.]

—

See ante, I. Sequestration ; (c) The Order

Nisi ; Amendment. In re Caskie and Gane,

(1916) V.L.R., 332; 37 A.L.T., 206; 23

A.L.R., 37.

VI.

—

Appeal.

High Court—Jurisdiction— Appeal from

Supreme Court—Proceedings coram non jndice

—Court of Insolvency—Case stated—No find-

ings of fact—Insolvency Act 1915 (No. 2671),

sec. 32.]—Purporting to act under sec. 32

of the Insolvency Act 1915, the Judge of the

Court of Insolvency stated a case in which he

set out the evidence given before him on a

certain motion, and asked the question what

order should be made by the Court upon such

motion. He also stated that it was agreed

by the parties that the Supreme Court should

be at liberty to draw inferences of fact from

the evidence in the same manner as they

might upon an appeal from the Court of

Insolvency. The Supreme Court having

heard the special case and answered the

question, Held, that the special case was

not within see. 32, that the proceedings before

the Court were coram non judice except so far

as the parties consented to the Court acting

as arbitrators, and therefore that an appeal

did not lie to the High Court from the

decision of the Supreme Court. Schumacher

MiU Furnishing Works Pty. Ltd. v. Smail,

21 C.L.R., 149; (1916) V.L.R., 213: 22

A.L.R., 65. H.C., Griffith, C.J., Barton,

Isaacs and Ricli, JJ.

Insolvency— Offence— Certificate— Com-

pulsory application—Conviction—Order—^Par-

ticularity — Appeal — Variation — Supreme

Court, power of—^Usolvency Act 1915 (No.

2671), sees. 31, 230. 275.]—-See post, VII.
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Offences. Smith v. Graham, 21 C.L.R.,

503 ; (1916) V.L.R., 302 ; 22 A.L.R., 504.

VII.

—

Offences.

Insolvency— Offence— Certificate— Com-

pulsoiy application—Conviction—Order—Par-

ticularity — Appeal — Variation — Supreme

Court, power of—Insolvency Act 1915 (No.

2671), sees. 31, 230, 275.]—On a, pi;ooeecling

imder sec. 230 of the Insolvency Act 1915,

the Judge of the Court of Insolvency after

hearing evidence made an order stating that

the Court was of opinion and adjudged that

the insolvent had been guilty of two mis-

demeanours under sec. 275 (1) of the Act
' each namely—that the insolvent incurring

a debt or liability to the C. Bank has obtained

credit from the said C. Bank by means of

fraud " and ordering that the insolvent's

certificate should be refused, and, that he

should be imprisoned for one year. Held,

that the order did not sufficiently set out the

misdemeanours of which the insolvent was

convicted ; that the Full Court of the

Supreme Court had jurisdiction under sec.

31 of the Act to vary the order by setting out

therein specific instances in which according

to the evidence the insolvent, incurring a debt

or liability to the C. Bank, had obtained

credit from the C. Bank by means of fraud
;

but that in setting out the specific instances

the Full Court should not group together

several items of advance by the O. Bank to

the insolvent and treat them as the incurring

of one debt or liability. Smith v. Cfraham,

21 C.L.R., 503; (1916) V.L.R., 302; 22

A,L.R., 504. H.C., Barton, Isaac/), Gamin

Duffy axid Rich, JJ. (1916).

INSTRUMENTS ACT
COL.

. . 427I. Bills and Notes

II. Statute of Frauds . . . . 431

III. Book Debts 433

I,

—

Bills and Notes.

Liability of banker for conversion—Receipt

of payment of cheaue without negligepce

—

Bills of Exchange Act 1909 (No. 27 of 1909),

sees. 87, S^Instrumenis Act 1890 (No.

1103), sees. 82, 83.1—Certain cheques were

drawn by the plaintifEs, - who were shipping

and Customs agents, on their Bank for the

pilrpose only of paying Customs dtities upon

goods of their customers. All cheques were

marked and crossed " not negotiable." Of

twenty-two of the cheques some were payable

to a number or bearer and marked " duty "

or " duties " and others were payable to

" duties " or bearer. The other thirty-six

cheques were payable in one or othar of the

following manners :—To " H. M. Customs "

or bearer ; to " duty " or bearer and specially

marked " for duty only '

; to a number or

bearer and specially marked " H. M. Customs

duty "
; to " H. M. Customs duty " or

bearer ; to " H. M. Customs " or bearer and

specially marked " H. M. Customs duty."

All of the cheques were fraudulently con-

verted by a clerk of the plaintiffs and paid by

him into his' private current account in the

State Savings Bank of Victoria, which,

without making any inquiry collected pay-

ment thereof for him and credited the

proceeds to his account. In an action by

the plaintiffs against the Commissioners of

the Bank for conversion of the cheques.

Held, by the whole of the Court that as to the

thirty-six cheques the defendants had not

received payment without negligence, and

were therefore not entitled to the protection

of sec. 83 of the Instruments Act 1890, or

sec. 88 of the Bills of Exchange Act 1909,

but by Gavan Duffy, Powers and Rich, JJ.
(Griffith, C.J., and Isaacs, J., dissenting),

that as to the twenty-two cheques they had

not been negligent and were thereforf>

entitled to that protection. By Griffith,

O.J., and Powers, J.—The word " negli-

gence " in sec. 83 of the Instruments Act

1890, and sec. 88 of the Bills of Exchange

Act 1909 means the omission to take such

reasonable care as a banker, charged with the

duty of collecting a crossed cheque for a,

customer, ought to take for the protection of

the true owner, having, regard for the circum-

stances imder which it is presented for col-

lection, such care being not less than a man
invited to • purchase or cash such a cheque

for himself might reasonably be expected to
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take. The relevant circumstances include

the general character of the banking opera-

tions carried on by the banker, the nature

of the account of his customer, and all such

information as the banker possesses as to his

customer's title to the cheque, whether that

information is derived from extrinsic sources

or the cheque itself. By Isaacs and Powers,

JJ.—The question of negligence under those

sections must be determined with regard to

each cheque, and the test of negligence is

whether, having regard to all the circum-

stances existing at the particular time, the

transaction of paying in a particular cheque

was so out of the ordinary course that it ought

to have aroused doubts in the banker's mind

and caused him to make inquiry. By
Qa/aan Duffy and Rich, JJ.—Protection is

afforded by those sections to a banker who

acts in good faith, and only when his belief

in the title of his customer is such as might

in the circumstances be held by a reasonably

prudent and careful man in determining

whether he would adopt that belief or not.

Commissioners of the State Savings Bank of

Victoria v. Permewan Wright do Co. Ltd.,

19C.L.R.,457; (1915)V.L.R., 81; 21 A.L.R.,

20.

Bills of Exchange Act 1909 (Commonwealth)

(No. 27 of 1909), sees. 25, 35 (2), 60, 61, 95—

Promissory note payable to order—^Indorse-

ment by third party before delivery to holder

—

Liability of third party to holder—Name of

holder signed above that of third party after

action brought—Estoppel—Signing bill other-

wise than as drawer or acceptor—Liabilities of

indorser—Holder in due course, prima facie

presumption as to.]—P. made a promissory

note payable to the plaintiff or his order and

after signing it produced the note to the

defendant who signed his name on the back

of it and then handed it back to P. for the

purpose of handing it to the plaintiff. Tn

signing his name on the back the defendant

intended to become an indorser and a siu^ety

for P. The note was delivered by P. to the

plaintiff, who signed his name below that of

the defendant, and then sued him as indorser,

and after action brought signed his name

above the signature of the defendant. Held,

that the defendant was liable as indorser

both on the ground of estoppel and also by

reason of the operation of sec. 61 of the

Commonwealth Bills of Exchange Act 1909.

The sufficiency of evidence necessary to rebut

the presumption raised by sec. 35 (2) of the

Act that every holder of a bill is prima facie

a holder in due course, considered. Ferrier

v. Stewart, (1912) 15 C.L.R., 32; 18 A.L.R.,

262, followed ; Shaw & Co. Ltd. v. Holland,

(1913) 2 K.B., 15, discussed. Trimble v.

Thorne, (1914) V.L.R., 41 ; 35 A.L.T., 151 ;

19 A.L.R., 568. F.C., Madden, C.J., Hood

and Oussen, JJ.

Instruments Act 1890 (No. 1103), see. 4—
Promissory note—Conditional promise—Refer-

ence to scrip attached.]—An action under

Division 4 of Part I. of the Instruments Act

1890 was brought upon an alleged promissory

note made out in the following terms :

—

" Four months after date I promise to pay

Lloyds (Australia) Pty. Ltd., or order, the sum

of one hundred and fifty pounds, one hundred

and fifty one-pound shares in Dalmayne

Collieries Ltd. attached sterling value re-

ceived." The payee indorsed the note and

the action was brought by the bearer against

the maker. Held, that the instrument sued

upon was not unconditional and was not a

promissory note within the meaning of the

Act. Lister v. Schulte, (1915) V.L.B., 374 ;

37 A.L.T., 68 ; 21 A.L.R., 332. Madden,

C.J. (1915).

Cheque—Crossed and marked " not nego-

tiable "—Defective title of person from whom

cheaue taken—Title of holder—Defect not

arising from criminal conduct—^Instruments

Act 1890 (No. 1103), sec. 82—Bills of Exchange

Act 1909 (No. 27 of 1909), sec. 87.]—The

defect in title to a oros.sed cheque bearing the

words " not negotiable " transmissible by

virtue of sec. 87 of the Bills of Exchange Act

1909 (No. 27) need not be one involving

criminality in the acquisition of the cheque.

Union Bank of Australia Ltd. v. Schulte,

(1914) V.L.R., 183; 35 A.L.T., 148; 20

A.L.R., 170. a' Beckett, J.

Instruments Act 1890 (No. 1103), Part I.,

Division 4, Second Schedule—Action upon bill

—Writ, irregularities in—Bearer swng. as

holder—No address for service.]—In an action
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on a promissory note brought under Division

4 of Part I. of the Instruments Act 1890, in

the indorsement on the writ the plaintiff

claimed not as payee, indorsee or bearer, but

as holder, and the address of the plaintiff

and his address for service were not stated.

Held, that these were irregularities, and that

the writ should be set aside. Lister v.

iSchulle, (1915) V.L.R., 374; 37 A.L.T., 68;

21 A.L.R., 332. Madden, C.J.

Instruments Act 1890 (No. 1103), Part I.,

Division 4—Order IX., r. 1 (Rules of 1906)—

Writ—Irregularities—Acceptance oJ service

by solicitor—Waiver.]—^In an action on a

•promissory note brought under Division 4

of Part I. of the Instruments Act 1890 the

solicitor for the defendant accepted service

of the writ, in which there were certain irregu-

larities, and undertook in writing to enter an

appearance in due course. Held, that the

undertaking did not amount to a, waiver of

the irregularities in the writ, the ordinary

procedure not being applicable at that stage

to an action under Division 4 of Part I. "of

the Instruments Act 1890. Lister v. Sehulte,

(1915) V.L.R., 374 ; 37 A.L.T., 68 ; 21

A.L.R., 332. Madden, C.J. (1915).

Banker—Business of banking—State Sav-

ings Bank—Collection and payment of cheques

—Bills of Exchange Act 1909 (No. 27 of 1909),

sees. 4, 88—Instruments Act 1890 (No. 1103),

sees. 3, 83.]

—

See Banker and Customek,

col. 39. Commissioners of the State Savings

Bank of Victoria v. Permewan Wright & Co.

Ltd., 19 C.L.R., 457 ; (1915) V.L.R., 81 ; 21

A.L.R., 20.

II.

—

Statute of Frauds.

Agreement to procure loan on mortgage

—

Contract concerning interest in land—Instru-

ments Act 1890 (No. 1103), sec. 308-Statute

of Frauds (29 Car. n. c. 3), sec. 4.]— Heid,

that an oral contract by which the defendants

agreed to raise for the plaintiff the sum of

£84,000 on the security of the plaintiff's

land was not a contract concerning an interest

in land, and was not within the Statute of

Frauds. Gray v. Diilgety, 19 C.L.R., 356 ;

(1915) V.L.R., 184; 21 A.L.R., 72. H.C.

(1914).

Contract—Agency—Agreement to procure

loan on mortgage of land—Interest in land

—

Statute of Frauds (29 Car. n. c. 3), sec. 4—
Instruments Act 1890 (No. 1103), sec. 208.]—

A contract whereby A. for valuable considera-

tion undertakes, to find some person or per-

sons able and willing to lend to B. £72,000

at 4 per cent, on first mortgage, and £12,000

at 5 per cent, on second mortgage of B.'s

land, other terms being reasonable, is not a

contract concerning an interest- in land, and

is therefore not within the Statute of Frauds,

sec. i (Instruments ^c« 1890, Sbc. 208). Qray

V. Dalgety db Co. Ltd., 19 C.L.R., 356 ; (1915)

V.L.R., 184; 21 A.L.R., 72, approved. Gray

V. Dalgety <fc Co. Ltd., 21 C.L.R., 509 ; (1916)

V.L.R., 444 ; 22 A.L.R., 228. H.C. (1916).

[In this case an appeal to the Privy Council

is pending.]

Landlord and Tenant Act 1890 (No. 1108),

sees. 3, 4, 93—Instruments Act 1890 (No.

1103), sec. 208—Landlord and tenant—Eject-

ment—Parol lease—Tenant in possession

—

Statute of Frauds—Contract not to be per-

formed within one year.]—^B. was tenant of

premises under a lease from K. expiring on

the 30th June, 1913. On the 20th October,

1912, K. verbally agreed to grant to B. a

lease of the premises for » further period of

two years, commencing on the 1st July,

1913. On the 20th May, 1913, K. gave B.

notice to quit the premises on the 30th June,

1913; but B. refused to give up possession,

whereupon K. took proceedings for the eject-

ment of B. Held, that as B. was setting up

the parol lease merely as a defence, and was

in possession under the lease, he was entitled

to retain possession of the premises. Kewley

V. Ball, (1913) V.L.R., 412 ; 35 A.L.T., 51

;

19 A.L.R., 474. Hodges, J.

Instruments Act 1915 (No. 2672), sec. 228—

Contract—Rescission—^Parol evidence—Stat-

ute of Frauds.]—Parol evidence is admissible

to prove the rescission of a contract in writing,

and by sec. 228 of the Instruments Act 1915

required to be in writing. Wright v. Griffen,

38 A.L.T., 10. Hodges, J. (1916).
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III.

—

Book Debts.

Book Debts Act 1896 (No. 1484), sees. 2, 3

—Instruments Act 1915 (No. 2672), sees. 180,

.181—Book debt—Assignment—Contractor

—

Verbal arrangement—Order to pay—Deed

—

itegistration.]—A contractor for whom certain

moneys were retained by a, public Board
nntil. completion of his contract, verbally

agreed with an insurance company for an
advance against such moneys. He signed an
order addressed to the Board to pay to the

company the money so retained, and the

-order was received by the Board. He also

transferred by deed to the company all his

light, title and interest to and in the said

moneys. Held, that the order was an

assignment of a book debt due to the con-

tractor within the meaning of the Instruments

Act 1915, sec. 180, and not having been

registered, was invalid. . Colonial Mutual

Fire Insurance Co. Ltd. v. Smail, (1915)

V.L.R., 702; 37 A.L.T., 156; 21 A.L.R.,

•503. a' Beckett, J.

Book debts—Assignment—Portion of debt

to become due—Special leave to appeal to

High Court—Book Debts Act 1896 (No.

1424), sees. 2, 3.]—Special leave to appeal

from the Supreme Court refused. Peden v.

lAttle, 20 C.L.R., 555. H.C. (1915).

INSURANCE

Stamps—Marine insurance—Annual licence

^-Duty payable—Premiums paid in respect of

insurances under the Imperial War Risk

Insurance Scheme—Stamps Act 1915 (No.

2728), sec. 98.]—The Imperial Government

instituted a scheme for the marine insurance

of ships against war risks. Pohcies under the

.scheme were signed on behalf of the Govern-

ment, and certificates were signed by an

officer of the War Risks Insurance Office. An

Imperial Statutq (5 Geo. V. c. 11), provided

for fimds to conduct the business, and also

provided that documents issued under the

.scheme need not be stamped. The Stamps

Act 1915, sec. 98, imposes duty upon any

persons efiecting any insurance with, or

making any declaration under any open or

valued policy issued by any company, person

or firm of persons outside Victoria. The duty
is assessable upon the amount of premiums
paid. Held, that the Collector of Imposts

in assessing the duty payable under sec. 98

should take into consideration the premiums

paid by a Victorian company in respect of

war risks under the Imperial War Risks

Insurance Scheme. Broken Hill Associated

Smelters Pty. Ltd. v. Collector of Imposts,

(1918) V.L.R., 31 ; 39 A.L.T., 128 ; 23

A.L.R., 433. Cussen, J.

INTEREST

See also. Tenant fob Life and Re-

MAINDEEMAN ; WiLL.

Practice—Judgment of Supreme Court

—

Varied on appeal by the High Court—Judgment

debt—^Interest thereon—Date from which

payable—Judiciary Act 1903-1910, sec. 37—
Supreme Court Act 1915 (No. 2733), sec. 181.]

—See Appeal, col. 16. Keogh v. Dalgety <fc

Co.Ltd., (1917) V.L.B., 309 ; 23 A.L.R., 127.

Trust, breach of—Overpaid beneficiary

—

Damages—^Interest.]—-See Trusts ajnd Trus-

tees. Da/vies v. National Trustees Executors

and Agency Co. nf Australasia Ltd., (1912)

V.L.R., 397.

Practice—Rules of the Supreme Court 1916,

Order in., r. 6—Interest on unpaid purchase

money on sale of land—AppUcation under

Order XIV., r. 1.]

—

See Practice and Plead-

ing. Benjamin v. Honan, (1917) V.L.R.,

554 ; 39 A.L.T., 99 ; 23 A.L.R., 379.

Money Lenders Act 1906 (No. 2061), sees.

4, 8, 11—Interest charged, whether excessive

—

Promissory note payable on demand.]

—

See

Money Lenders Act. James v. Gill, 36

A.L.T., 177 ; 21 A.L.R., 164.

Money Lenders Act 1915 (No. 2701), sec. 5

—

Re-opening transaction—Fair rate of interest

—Quarterly rests—Circumstances to be con-

sidered — Discretion of Full Court.] — See

Money Lenders Act. Bailey v. N.S.W.

Montde Piete Deposit doc. Co., (1918) V.L.R.,

16; 39 A.L.T., 104 ; 23 A.L.R., 411.
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INTERNATIONAL LAW

See INTERSTATE AND INTER-
NATIONAL LAW.

INTERPLEADER

Order LVH., r. 12 (Rules of 1906)—Inter-

pleader—Seizure of chattel under writ of fi. fa.

—Hire-purchase agreement—^Interest of hirer

—^Power to sell.]—See Execution. Mcuraham

V. Silberman ; Carnegie cfc Sons (Claimants),,

(1913) V.L.R., 187 ; 34 A.L.T., 204 ; 19

A.L.R., 206.

INTERPRETATION

Husband and wife—Divorce—Decree not

made absolute—Subsequent re-marriage

—

Nullity— Retrospective Act— Marriage Act

1890 (No. 1166), sees. 84, 85—Marriage Act

1906 (No. 2063), sees. 2, 3, 5—Acts Interpreta-

tion Act 1890 (No. 1058), sec. 27 (2).]—See

HtrSBAND AND WiFE. Appleton V. Appleton,

(1915) V.L.R., 361 ; 37 A.L.T., 2] ; 21

A.L.R., 267.

INTERROGATORIES

See DISCOVERY; PRACTICE AND
PLEADING.

INTER-STATE AND INTER-

NATIONAL LAW
COl.

I. DoMiciL .

.

.

.

. . . . 436

II. Immovabi^es ; Movable.? ; Chosbs
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III. Succession-; Winding-up of Com-

pany 437

IV. Contbacts . . .

.
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(a) Service .
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• (6) Evidence ; Letters of Bequest . . 440

(e) Foreign Judgment . . . . 441

(d) Oosta .

.
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I. ^DOMICIL.

Divorce— Jurisdiction— Domicil— Deser-

tion by wife while domiciled abroad—Subse-

quent acquisition by husband of Victorian

domicil—Desertion a ground for judicial

separation in country of desertion—Marriage

Act 1890 (No. 1166), sec. 74.]—-See Husbani>

and Wipe. Boyd v. Boyji, (1913) V.L.R.,

282 ; 35 A.L.T., 15 ; 19 A.L.R., 243.

Prohibited immigrant—Domicil in Australia

— Evidence— Immigration Restriction Act

1901-1910 (No. 17 of 1901—No. 10 of 1910),

sees. 3, 7.]
—See Immigration Restbiction

Act. Ling Pack (otherwise Ah Shing) v,

Oleeson, 15 C.L.R., 725.

II.

—

Immovables ; Movables ; Choses in

Action.

Alien enemy—Real property, whether he-

may hold.]— The subject of an enemy

country resident in Victoria may, subject to-

the right of the Crown to intervene; take reaJ

property under a will. In re Doig ; Carter v,

Gramach, (1916) V.L.R., 698; 38 A.L.T.,.

120 ; 23 A.L.R., 5. Hood, J.

Transfer of Land Act 1915 (No. 2740), sees.

18, 55—Corporation^—Capacity to hold lands.

—Foreign corporation—Public Trustee of

England—Trusts relating to Victorian lands,

declared by English will—Capacity of Public

Trustee to be registered as joint proprietor

—

Public Trustee Act 1906 (6 Edw. VII. c. 55)

—

Companies Act 1915 (No. 2631), see. 271—
Trusts Act 1915 (No. 2741), sec. 14.]—iSse

Tbansfbe of Land Act. In re Balfour and

the Public Trustee (of England), (1916)-

V.L.R., 397 ; 38 A.L.T., 104 ; 22 A.L.R...

284.

Administration and probate—Statement for

duty—Conveyance, assignment, &c., purport-

ing to operate as an immediate gift inter vivos

—Voluntary settlement made within twelve

months of settlor's death—Limitations of hfe

estates to persons in being and limitations over

to persons not in being—Liability to duty-
Local situation of specialty and simple con-

tract debts—Admiuistration and Probate Act

1915 (No. 2611), sees. 118 (2), 143 (a), 147.]—
See DxrriKS on the Esta-tbs op Deceased-
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Persons, cols. 230, 231. Horsfall v. Com-

rmssioner of Taxes, 24 C.L.R., 422 ; (1918)

V.L.R., 242 ; 24 A.L.R., 101.

Trading with the enemy—Free ships—Free

goods—^Illegal trading under cover of neutral

flag—Fraudulent device—Declaration of Paris

1856, Article 2.]—Article 2 of the Beclaration

of Paris, which provides that " the neutral

flag covers enemy goods with the exception of

contraband of war " will not protect goods

which are the subject-matter of a prohibited

intercourse with the enemy. In re Cargo,

ex s.a. "Sygja," (1915) V.L.R., 179; 36

A.L.T., 152 ; 21 A.L.R., 181. Hood, J.

Prize Court—Jurisdiction—Goods discharged

from ship on to wharf.]—The fact that enemy

goods have been discharged from the ship on

to a wharf where they have been seized, does

niot deprive the Prize Court of jurisdiction.

In re Cargo, ex s.s. " Bygja," (1915) V.L.R.,

179; 36 A.L.T., 152; 21 A.L.R., 181.

Hood, J.

III.

—

Succession ; WrNDiNG-trp of Com-

pany.

Alien enemy—Condition indorsed on prohate

forbidding distribution to enemy subjects.]—
Effect given to a condition indorsed on the

piobate of a will that no portion of the assets

should be distributed or paid during the

continuance of the existing war to any

beneficiary who is a subject of an enemy

country wherever resident without the ex-

press sanction of the Crown. In re Doig

;

Carter v. Gramsch, (1916) V.L.R., 698 ; 38

A.L.T., 120 ; 23 A.L.R., 5. Hood, J.

Administration and Probate Act 1890 (No.

1060), sees. 40, 52, 56, 67—Administration

—

Domicil—Grant of administration in Tasmania

to the Public Trustee—Sealing order in Vic-

toria—Curator of Intestate Estates.]—See

BXEOUTOBS AND Administratobs. In re

WiUiams, (1914) V.L.R., 417; 36 A.L.T.,

2*7 ; 20 A.L.R., 277.

Administration and Probate Act 1890 (No.

1060), see. 40—Exemplification of English

probate—Power of attorney, whether suffi-

cient]—See ExEotJTORS and Administra-

tors. In re Shannon, (1915) V.L.R., 64;

36 A.L.T., 105 ; 20 A.L.R., 524.

Administration—Nest of kin primarily

entitled to grant outside jurisdiction—Other

next of kin within jurisdiction—Trustee com-

pany authorized by latter to apply.]—See

EXKCTJTORS AND ADMINISTRATORS. In re

Langdon, (1913) V.L.R., 106; .34 A.L.T.,

166 ; 19 A.L.R., 43.

Administration and probate—Foreign pro-

bate—Executor of donee of power of attorney

—Executor of donor—Rights of one executor

against the other—Administration and Probate

Act 1890 (No. 1060), Part m., sees. 40, 44.]—

See EXECTTTORS AND ADMINISTRATORS. In

re Watmough, (1913) V.L.R., 435; 19 A.L.R.,
,

418.

Administration bond—Sureties, dispensing

with—Public Trustee of South Australia^

South Australian letters of administration

sealed in Victoria—Administration and Pro-

bate Act 1915 (No. 2611), sees. 19, 51.]—-See

Executors and Administrators. Be John-

son, (1916) V.L.R., 502.

Companies Act 1915 (No. 2631), sees. 173,

197. 212—Company—Compulsory winding

up—Priorities among creditors—Liquidation

in voluntary winding up in England—Payment

of costs, charges and expenses—Class of

creditors.]—See Company, col. 85. In re

Australian Midas Gold Estates Ltd., (1916)

V.L.R., 526; 38 A.L.T., 37; 22 A.L.R.,

307.

IV.

—

Contracts.

Contract—Sale of goods—Outbreak of war

—Purchaser alien enemy resident in enemy

country—Delivery of goods extending over a

number of years—Contract partly executed by

delivery of goods befora war—^Provision for

adjustment of prices operative only after the

commencement of war with reference to cir-

cumstances then existing—Option as to method

of adjustment exercisable by purchaser after

commencement of war—^Provision for arbi-

tration—Provision that prices shall be adjusted

according to market rates—Dislocation of

market by war—Impossibility of performance

—Legality—^Licence to make and receive pay^

ment—Trading with the Enemy Act 1914

(Nos. 9 and 17 of 1914), sees. 2, 3—Enemy
Contracts Annulment Act 1915 (No. 11 of
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1915), sec. 3 (5)—Enemy Contracts Cancella-

tion Act 1915 (No. 2603), sec. 3 (5)—Arbitra-

tion Act 1915 (No. 2614)—4 & 5 Geo. V. c. 87,

sec. 1—Proclamation of 9th September,

1914.]

—

See CoNTKACT OB Agreement, cols.

110, 111, 112. Hirsch v. Zinc Corporation

Ltd., 24 C.L.R., 34 ; (1917) V.L.R., 6S0 ; 23

A.L.R., 388.

Trading with the Enemy Act 1914 (Nos. 9

and 17 of 1914), sees. 2, 3—Proclamation of

9th September 1914—Transactions entered

into before outbreak of war—Payments in

respect of, whether lawful—Licence.]

—

See

Contract or Agreement, cols. 112, 113.

Hirsch v. Zinc Corporation, Ltd., 24 C.L.R.,

34 ; (1917) V.L.R., 680 ; 23 A.L.R., 388.

Contract for sale of goods—Delivery in

Tasmania—Fart only of goods in accordance

with contract—New contract completed by

iacceptance in Tasmania of such part—Court

of Petty Sessions—Jurisdiction—Goods sold

and delivered.]

—

See Contract or Agree-

ment, col. 102. Clarke <fc Co. Pty. Ltd. v.

Owen, (1915) V.L.R., 23 ; 36 A.L.T., 121 ;

20 A.L.R., 464.

V.

—

Procedure.

(a) Service.

Order X. (Rules of . 1906)—Order XH., r.

30—Substituted service on alien enemy in

enemy country;—Ex parte order providing

two modes of service—One mode ineffective

—Setting aside order.]

—

See Practice and
PiEADiNO. Zinc Corporation Ltd. v. Hirsch,

<1916) V.L.R., 550 ; 38 A.L.T., 41 ; 22

A.L.R., 294.

Service and Execution of Process Act 1901

(No. 11 of 1901), sees. 4, 5, 13—Court of Petty

Sessions—Jurisdiction—Service of summons
in another State—Issue of summons—Federal

jurisdiction—Matters between residents of

different States^Constitution of Court—Police

Magistrate—Judiciary Act 1903 (No. 6 of

1903), sec. 39—Commonwealth Constitution,

sees. 51 (xxiv.), 75, 77—Justices Act 1890

(No. 1105), sees. 20, 22, 23.]—See Justices

OF THE Peace. Sanderson dk Go. v. Craw-

ford, (1915) V.L.R., 568 ; 37 A.L.T., 89 ; 21

A.L.R., 368.

(5) Evidence ; Letters of Request.

Affidavit made out of jurisdiction—Author-

ity of person before whom affidavit taken-^

Jurat stating affidavit sworn in Queensland

—

Signature foUowed by letters "J.P."

—

Whether signature purports to be that of a

Justice of Peace for Queensland—Justices Act

1890 (No. 1105), sees. 38, 189.]—-See Evi-

dence. Casper v. Eisenberg, (1913) V.L.R.,

262 ; 34 A.L.T., 193 ; 19 A.L.R., 216.

Evidence—Practice—Affidavits in

out of Victoria—South Australia—Justices of

the Peace—Person purporting to have author-

ity to administer oaths—Judicial notice-^

Evidence Act 1915 (No. 2647), sec. 116.]—

See Evidence. i?e Hart, (1917) V.L.R.,

247; 38 A.L.T., 182; 23 A.L.R., 128.

Evidence Act 1890 (No. 1088), sec. 4^
Evidence of witnesses outside jurisdiction-^

Letters of request in- lieu of commission

—

Action in County Court^—Jurisdiction ' ot

Supreme Court—Order XXXVII., r. 6 (a)

(Rules of 1906).]

—

See County Court, col.

156. Smyth v. F. H. Brunning Pty. Ltd.,

(1913) V.L.R., 280 ; 34 A.L.T., 203 ; 19

A.L.R., 260.

Order XXXVn., r. 6a (Rules of 1906)-r-

Letters of request for examination of wit-

nesses—Action removed from County Court

to Supreme Court—Jurisdiction— County

Court Act 1890 (No. 1078), sees. 52, 69—
Supreme Court Act 1890 (No. 1142), sec. T.y-

See County Court, col. 162. Smyth v.

F. H. Brunning Pty. Ltd., (1913) V.L.R.,

362 ; 35 A.L.T., 56 ; 19 A.L.R., 360.

Order XXXVH., r. 6a (Rules of 1906)—

Whether ultra vires—Letters of request-

Oral examination of vritnesses, whether

necessary—Trial by jury—Supreme Court Act

1890 (No. 1142), sec. 29.]—.See Evidence.

Smyth V. F. H. Brunning Pty. Ltd., (1913)

V.L.R., 362; 35 A.L.T., 56; 19 A.L.R.,

360.

Order XXXVII., r. 6a (Rules of 1906)—

Letters of request, form of—Names of wit-

nesses—Written questions.]

—

See Evidence.

Smyth V. F. H. Brunning Pty. Ltd., (1913)

V.L.R., 362 ; 35 A.L.T., 56 ; 19 A.L.R.,

360.
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(c) Foreign Judgment,

Order XIV., r. 1 (Rules o£ 1906)—Final
judgment— Affidavit— Foreign judgment,

action on—Facts constituting cause of action.]

—See Practice and Pleading. Roberts

V. Gray, (1913) V.L.R., 181 ; 34 A.L.T., 210

;

19 .4.L.R., 225.

(d) Costs.

Order LXV., r. 6 (a) (Rules of 1906)—

Security for costs—Foreign company—Volun-
tary liquidation—Discretion of Court—Com-

panies Act 1910 (No. 2293), sees. 8, 287.]—

See Costs, cols. 151, 152. J. Earle Hermann
Ltd. V. Linden, ^{19U) V.L.R., 615; 36

A.L.T., 90 ; 20 A.L.R., 328.

JOINT LIABILITY

Order XIV. (Rules of 1906)—Order Xm., r.

4—^Final judgment—Action against two joint

debtors—Appearance by one defendant—No

appearance by other—Judgment by default

not entered against defendant who has not

appeared—Merger—Res judicata.]

—

See Con-

tract OB Agbbement, col. 114. Grundy v.

LocUngton and Hunter, (1913) V.L.R., 396 ;

35 A.L.T., 35 ; 19 A.L.R., 362.

JUDGMENT

See also, Practice and Pleading.

Order XIV. (A) (Rules of 1906)—Summary

judgment by defendant—Action to set aside

judgment in former action—Application to

stay—Burden of proof.]—Upon an application

to stay proceedings in an action brought to

set aside a former judgment or verdict of the

Court- the onus of proof ia on the plaintifE to

^how that he has a reasonable probability of

success. BonaM v. Harper, (1913) V.L.R.,

311 J 35 A.L.T., 20 19 A.L.R., 263. F.C.,

Madden, C.J., a' Beckett and Cu^sen, JJ,

Order XIV. (A) (Rules of 1906)—Staying

proceedings—Action to set aside judgment-

Fraud—Judgment alleged to have been

obtained by perjured evidence—Judgment sus-

tainable on grounds independent of such

evidence—Frivolous and vexatious action

—

Abuse of process.]—^In an action for libel the

defences were privilege and justification.

A verdict was found for the defendant on the

defence of justification, and, as to the defence

of privilege, the Court held that the occasion

was privileged and the jury found that there

was no malice. Judgment was accordingly

entered for the defendant. It was afterwards

discovered that the evidence given in support

of the defence of justification was perjured.

The plaintiff then brought an action against

the defendant, claiming a declaration that

the verdict in the former action was obtained

by the fraud of the defendant, and that it

should be set aside. Held, that the action

should be stayed on the ground that it was

frivolous and vexatious and an abuse of the

process of the Court. Bonald v. Harper,

(1913) V.L.R., 311 ; 35 A.L.T., 20 ; 19

A.L.R., 263. F.C., Madden, G.J., a'Beckett

and Cu^sen, JJ.

Order XIV. (Rules of 1906)—Order Xm., r.

4—Final judgment—-Action against two joint

debtors—Appearance by one defendant—No
appearance by other—Judgment by default

not entered against defendant who has not

appeared—Merger—Res judicata.]

—

See Con-

tract OR Agreement, col. 114. Grundy v.

Lochington and Hunter, (1913) V.L.R., 396 ;

35 A.L.T., 35 ; 19 A.L.R., 362.

Limitations, Statute of—21 Jac. I., c. 16

—

Real Property Act 1890 (No. 1136), sec. 47—
"Judgment" — Order of Court of Petty

Sessions.]

—

See Justices of. the Peace.

O'Shanassy v. Monigattl, 36 A.L.T. (Supple-

ment), 3,

JUDGMENT DEBT

See DEBTORS ACT.

JUDGMENT SUMMONS

See DEBTORS ACT.
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JUDICIAL NOTICE

See EVIDENCE.

JUDICIARY ACT

Fiactice—Appeal irom Supreme Court of

State—^Hearing in camera—Judiciary Act

1903-1910 (No. 6 of 1903—No. 34 of 1910),

see. 15.]—^In the absence of statutory pro-

vision to the contrary, the jurisdiction of

the High Court must be exercised in open

Court, Diokaaon (otherwise Williixms) v-

Dichason, 17 C.L.R., 50; 19 A.L.R., 400.

H.C., Barton, A.C.J., Isaacs, Oaman Duffy,'

Powers and Rieh, JJ. (1913),

Ciiminal law—Offences against laws of

Commonwealth—Trial on indictment before

State Court—Judiciary Act 1915 (No. 6 of

1903—No. 4 of 1915), sec. 73 (1).]—See

Appeal, col. 10. Rex v. 0' Donoghiie, 23

C.L.R., 9.

Practice—High Court^Appeal from Su-

preme Court—Action for non-acceptance of

goods—Judiciary Act 1903-1912 (No. 6 of

1903-No. 31 of 1912), sec. 35 (1) (a) (2).]—

See Appeai., col. 12. Bear v. Lqckyer, 19

C.L.R., 288.

Divorce—Order for costs against co-iespon-

dent—Appeal by co-respondent—Judgment

affecting status--Judiciary Act 1903-1910

<No. 6 of 1903—No. 34 of 1910), see. 35.]—-See

Appeal, col. 13. McOomnUe v. Bayley, 17

C.L.R., 509 ; 20 aIl.R., 153.

Practice—High Court—Appeal from Su-

preme Court of State—Interlocutory judgment

—Refusal to amend pleadings—Judiciary Act

1903-1912 (No. 6 of 1903—No. 31 of 1912),

see. 35.]

—

See Appeal, coll 13. Norton v.

Hoa/re, 17 C.L.R., 310 ; (1913) V.L.R., 516
;

19 A.L.R., 466.

Practice—Judgment of Supreme Court

—

Varied on appeal by High Court—Judgment

debt—Interest thereon—Date from which

payable—Judiciary Act 1903-1910, sec. 37—
Supreme Court Act 1915 (No. 2733), sec. 181.]

—See Appeal, col. 16. Keogh v.

<1917) V.L.p., 309 ; 23 A.L.R., 127.

Service and Execution of Process Act 1901

(No. 11 of 1901), sees. 4, 5, 13—Jurisdiction-
Service of summons in another State—Issue

of summons—^Federal juris'diction—Matters

between residents of different States—Con-

stitution of Court—Police Magistrate—Judic-

iary Act 1903 (No. 6), sec. 39—Commonwealth

Constitution, sees. 51 (xxiv.), 75, 77—Jus-

tices Act 1890 (No. 1105), sees. 20, 22, 23.]—

See Commonwealth of Australia Con-

stitution, cols. 72, 73. Sanderson & Co, v.

Crawford, (1915) V.L.R., 568; 37 A.L.T.,

89 ; 21 A.L.R., 368.

JURY
OOL.

I. Teial by Jury, Right to ; Pre-

liminary Procedure .

.

. . 444

II. Venue .

.

.

.

.

.

. . 448

III. The Trial 448

(a) Duties and Powers of Judge and

... 448

. . 449

. . 449

. . 450

PpjeliminarY

(6) Evidence ; Costs

IV. Special Jury

V. New Trial .

.

I.

—

^Trial by Jury, Right to
;

Procedure.

Supreme Court Act 1890 (No. 1142), sec. 29

-Judicature Act 1883 (No. 761), sec. 39—
Jury, right to trial by.]—Sec. 39 of the Judi-

cature Act 1883 does not preserve to a party

absolutely the right to a trial by jury which

he may have had before the passing of that

Act. Hoa/re v. Norton; Norton v. Hoare,

(1913) V.L.R., 192; 34 A.L.T., 186; 19

A.L.R., 175. Hodges, J. (1913).

Bight to trial by jury since Judicature Act.]

Wherever there was before the Judicature

Acts a right to a trial by jury, such right still

exists, and where there was none before there

is none under the rules, although the Court is

empowered to direct a trial by jury if in its

opinion that mode of trial ought to be

adopted. Walker v. Walbran, (1917) V,L.B.,

231 ; 38 A.L.T., 178 ; 23 A.L.R., 97. Ous-

sen, J,
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Normal mode of trial—Trial without a jury.]

:—As trial without a jury is now the normal

mode of trial, if ja trial with a jury is desired

it must be asked for, even in cases where

formerly it would have followed as a matter

of course. Walker v. Walbran, (1917) V.L.R.,

231; 38 A.L.T., 178 ; 23 A.L.R., 97. Cussen

J.

Order XXXVI., rr. 8, 3, 4, 5, 6. 7—Order
n., r. 1—Mode of trial—Writ indorsed for

trial' without a jury—Application by plaintiff

for trial with a jury—Cause or matter not

included in rules Z, 3, 4 or 5 of Order XXXVI.
—Application within ten days after appearance

of defendant—Vl^hether plaintiff entitled to a

trial with a jury.]—^In a cause not included in

rr. 2, 3, 4 or 5 of Order XXXVI., the plaintiff

had stated in his writ the mode of trial

desired by him to be " before a Judge without

a Jury." Within, ten days after the appear-

ance of the defendant, the plaintiff upon the

hearing of the summons for directions applied

for an order that the cause should be tried

with a jury. Held (per Madden, C.J., and

Hodges, J., Cussen, J., dissenting), that the

plaintiff was entitled as of right to the order

asked for. Per Cussen, J.—In r. 6 of Order

XXXVI., the words " upon the application

within ten days after the appearance of any

party " refer only to an application by the

party who has appeared. Wilson v. McCal-

mont, (1913) V.L.R., 562; 35 A.L.T., 76;

19 A.L.R., 533. F.C.

Order XXXVI., rr. 2, 6, 7 (a) (Rules of 1906)

Trial by jury—Mode of trial not indicated by

writ—Libel—Discretion of Court.]—Where

the plaintiff in an action for libel does not in

his writ indicate his desire for a trial by jury

a Judge may in his discretion grant or refuse

the plaintiff's application, on summons for

directions, for a trial by a jury. Hoare v.

Norton ; Norton v. Hoare, (1913) V.L.R.,

192 ; 34 A.L.T., 186 ; 19 A.L.R., 175.

Hodges, J. (1913).

County Court Act 1890 (No. 1078), sees. 89,

90—Jury—Notice to Registrar—" Ten days

before the return day "—Waiver—Jury list-

Striking out— Jurisdiction— Practice.]— A
notice that jurors are required, given to the

Registrar on the first of the ten days preced-

ing the return day of a County Court sum-

mons, is not given ten days before the return

day as prescribed by sec. 90 of the Cownty

Court . Act 1890. The notice imder that

section, being for the benefit and protection

of the Registrar, may be waived by him.

The requirement of sec. 90 is not mandatory,

and where the Registrar accepts sucJa a

notice, summons a jury and places a case in

the jury list, there is no jurisdiction to strike

the case out of that list. C<wnegie <& Sons

V. Dunham, (1914) V.L.R., 485; 36 A.L.T.,

48 ; 20 A.L.R., 284. F.C., a' Beckett, Hodges

and Hood, JJ,

Order XXXVI., rr. 3, 6 (Rules of 1906)—

Right to jury—Common law action—Equit-

able relief claimed.]—A plaintiff by claiming

some jequitable relief in a common law action

does not deprive the defendant of his right to

have the action tried by a Judge with a jury.

Kerrison v. Lavell, (1915) V.L.R., 145; 36

A.L.T., 132; 21 A.L.R., 91. Hodges, J.

(1915). Affirmed on appeal, (1915) V.L.R.,

270; 37 A.L.T., 5. F.C., Madden, C.J.,

a' Beckett and CUssen, JJ.

Order XXXVI., rr. 3, 6 (Rules of 1906)—

Right to jury—Common law action—Equitable

defence.]—The raising of an equitable defence

to a common law action does not take away

1;he right of either party to a trial of the action

by a Judge with !» jury. Bank of Victoria

Ltd. V. Mueller, (1913) V.L.R., 243; 34

A.L.T., 212; 19 A.L.R., 203. Hood, J.

Order XXXVI., rr. 3, 4, 6, 7 (a) (Rules of

1906)—Mode of trial—Jury—Equitable juris-

diction previous to Judicature Act—Action on

agreement to make a bequest—Alternative

claim for work done and money lent—Sub-

stantial claim.]—The plaintiff in an action

against the executors of a will alleged that the

defendants' testator had orally agreed that he

would leave the plaintiff a bequest which

would be equivalent to a fair and reasonable

remuneration for work done and to be done

for him by the plaintiff plus £100 alleged to

have been lent by the plaintiff to the testator,

that the testator had by his last wiE be-

queathed to him £100 only, and that this sum,

together with £270 the agreed value of a

{»ece of property which the testator had
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during his lifetime transferred to the plaintiff

in reduction of his liability under the agree-

ment, fell short by £489 10s. of a fair and

reasonable equivalent for the work done by

the plaintiff for the testator, and the plaintiff

claimed £489 10s. There was an alternative

claim for work and labour and money lent.

Held, that the substance of the claim showed

that it was within the cognizanee of the Court

in its equitable jurisdiction previously to

the commencement of the Judicature Act

1883, that it therefore fell within r. 3 of Order

XXXVI., and that the addition of the

alternative claim which was not the sub-

stantial one did not take the matter out of

r. 3, Walker v. Walbran, (1917) V.L.R.,

231 ; 38 A.L.T., 178 : 23 A.L.R., 97. Cus-

sen, J.

Order XXVn., r. 4 (Rules oJ 1916)—Action

of tort—Defence—Default in delivery—Inter-

locutory judgment—Assessment of damages

—

Jury— Prothonotary.] — Order XXVIT., •.. 4,

which provides that in certain cases " dam-

ages . . shall be ascertained by the

Prothonotary unless the Court or a Judge

otherwise direct,'' is intended to provide for

simple cases which can be more advantage-

ously dealt with by the Prothonotary,

leaving a discretion to a Judge to " otherwise

direct " without giving reasons for such

direction, in cases in which damages might

more properly be assessed in some other

manner. An order that damages be assessed

by a Judge and jury was made in an action

for negligence where the injuries incurred

were of a sericus character. Long v. Com-

mercial Travellers Association of Victoria,

(1917) V.L.R., 278; 38 A.L.T., 175; 23

A.L.R., 111. F.C., Madden, O.J., Hodges

and Hood, JJ.

Order XXVII., r. 4 (Rules of 1906)—Inter-
locutory judgment—Damages, ascertainment

of— Jury— Special circumstances.] — Under

Order XXVII., i-. 4, the Court or a Judge has

a discretion to order that damages shall be

acsertained by a jury. But in the absence of

special circumstances such an order will not

be made, and the fact that the damages

claimed are for a breach of promise of mar-

riage is not in itself a special circumstance.

Proud V. Ferguson, (1913) V.L.R., 129 ; 34

A.L.T., 154; 19 A.L.R., 103. Hodges, J.

(1913).

County Court—Jury—County Court Act

1890 (No. 1078), sec. 91—County Court Rules

1891, rr. 186, 187.]—A cause should not be.

ordered to be tried by a jury under sec. 91

of the County Court Act 1890 unless it appear

to the Judge to be advisable that the cause

should be tried by a jury rather than by a

Judge. Tucker v. North Melbourne Electric

disc. Co. Ltd., 20 A.L.R. (C.N.), 17. Judge

Eagleson (County Court) (1914).

II.

—

Venue.

Order XXXVI., r. 1 (Rules of 1906)—Plac&

of trial—Change of venue—Action of libel

—

Candidate for Parliamentary election—Local

partisan feeling.]—An action for libel was

commenced by one of two candidates for

election to the Ballarat seat in Parliament in

respect of a letter published in a local news-

paper shortly before the election, dealing with

the personal merits of the candidates. It

was shown that there had been strong

partisan feeling in connection with the

election, and that the action and the matters

therein arising had been the subject of con-

siderable discussion amongst the residents of

Ballarat : Held, that as, in the circumstances,

Ballarat was not a suitable place for the trial

and the chances of a fair trial were greater in

Melboxime, the place of trial should be

changed from Ballarat to Melbourne. Mc-

Gi-ath V. Clark, (1913) V.L.R., 441 ; 36

A.L.T., 53 ; 19 A.L.R., 402. Hodges, J.

III.

—

The Trial.

(a) Duties and Powers of Judge and Jury,

Criminal law—Direction to jury—Reason-

able doubt as to guilt.]

—

Per Madden, C.J.—
There is no rule of law which requires the

Judge to tell the jury that if they have any

reasonable doubt they should acquit the

prisoner. R. v. Oraham, (1915) V.L.R.,

402; 37A.L.T., 28; 21 A.L.R., 273.

Evidence — Corroboration — Accomplice.]

—The application of the rule of prudence

requiring the Judge to direct the jury as to

the corroboration of an accomplice, con-
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sidered. E. v. Graham, (1915) V.L.R., 402
;

37 A.L.T., 28; 21 A.LJl., 273. F.C.,

Madden, C.J., a' Beckett and Hood, JJ.

Criminal law—Evidence—Two counts in one

presentment—Admission o£ evidence irrelevant

to one count—Direction by Judge, regard ol

jury Jor.]—^^S'ee CMMiisrAi. Law, ool. 182. R.

V. Johansen, (1917) V.L.R., 584; 39 A.L.T.,

71.

Practice— Jury — Foreman — Substitution

of new foreman for foreman originally

chosen.]—During the course of a criminal

trial the Judge may allow the jury to sub-

stitute a new foreman for the foreman origin-

ally chosen if good cause for the change is

shown and the original foreman consents.

S. V. Lonsdale, (1915) V.L.R., 269 ; 36

A.L.T., 192; 21 A.L.K, 197. Madden,

C.J.

Record of verdict—Form of.]

—

See Ceim-

INAL Law, col. 191. Rex v. Bourke, (1915)

V.L.R., 289; 36 A.L.T., 173 ; 21 A.L.R., 197.

(6) Evidence ; Costs.

Order XXXVn., r. 6a (Rules of 1906)—

.Whether ultra vires—Letters of request

—

Oral examination of witnesses, whether

necessary—Trial by jury—Supreme Court Act

1890 (No. 1142), sec. 29.}—See Evidence.

Smyth V. F. H. Brunning Pty. Ltd., (1913)

V.L.R., 362 ; 35 A.L.T., 56 ; 19 A.L.R., 360.

County Court—Trial by jury— Costs—
County Court Act 1890 (No. 1078), sees. 47,

89.]—Where the plaintiff in an action in the

County Court (tried before a Judge with a

jury), claims, inter alia, the recovery of a

sum less than £20', and succeeds as to that

item( alone (the other items of his claim being

held to be irrecoverable), he should be

awarded such costa only as if the action had

been tried by a Judge alone. Edwards v.

Dowsett, 20 A.L.R. (C.N.), 17. Jiidge Wasley

(County Court) (1914).

IV.

—

Speciat, Jury.

Juries Act 1890 (No. 1104), sec. 39—Special

jury—Several disagreements by common

juries—Discretion of Court.]—Where there

had been three disagreements by common

juries and the Court thought the case a clear

one which a jury should be able to decide,

the Court ordered a trial by a special jury.

R. V. Lacey ; R. v. Bryant, (1913) V.L.R.,

242 ; 34 A.L.T., 188 ; 19 A.L.R., 202. Bood,
J.

Criminal law—Special jury, right to—Dis-

cretion of Court-Juries Act 1890 (No. 1104),

sec. 39.]—MTiere the case for the prosecution

in support of a charge of larceny was that the

accused had throughout a period of three

years been stealing leather in the courise of

ostensible business dealings, by means of a

scheme between certain persons connected

with a leather warehouse and certain em-
ployees of a tannery, the Court, on the

application of the Crown, directed a trial by
a special jury, on the ground that special

jurors are by their vocation more accustomed

than common jurors to exercise their intelli-

gence on matters of the kind involved in such

a case. R. v. Heslop, (1915) V.L.R., 368;

37 A.L.T., 20; 21 A.L.R., 271. a' Beckett,

J. (1915).

V.

—

New Triai,.

Order XXXIX.—New trial—Misdirection-

Substantial wrong or miscarriage—County

Court Rules 1891, r. 192.]—Rule 192 of the

County Court Rules 1891 provides that "' a

new trial shall not be granted on the ground

of misdirection . . unless ... in

the opinion of the Court or a Judge some sub-

stantial wrong has been thereby occasioned."

Held (by Gavan Duffy, Powers and Rich, JJ.)

that where a County Court Judge had in his

summing up given an insufficient definition of

actionable negligence, but his direction taken

as a whole correctly stated the real question

to be determined by the jury, there was no

substantial wrong or miscarriage such as

was necessary to entitle the defendants to a

new trial under the above rule. Prentice v.

Victorian Railways Commissioners, 18 C.L.R.,

526; (1914) V.L.R., 580; 20 A.L.R., 360.

H.C.

Criminal law—Evidence—Two counts in

one presentment—Admission of evidence

relevant to one count and not to the other

—

Direction of Judge as to.]—Where two counts

are included in one presentment and evidence

15
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is given which is applicable to one count but

not to the other, the Full Court will not

interfere if the trial Judge in hia summing up

has directed the jury not to apply the evidence

to the count to which it is not applicable.

Rex V. Johansen, (1917) V.L.R., 584; 39

A.L.T., 71. F.C., Madden, C.J., Hood and

Ctwsen, JJ.

Practice—Appeal—Trial before jury—Set-

ting aside verdict.]—Where there has been a

trial before a jury, a Court of appeal ought

not to disturb their verdict on the ground

that it is against the weight of evidence

unless there is such a preponderance of

t>vidence as to make the verdict unreasonable

in the sense that the jury have not really

performed their judicial duty. Middleton v.

Melbourne Tramway and Omnibus Co. Ltd.,

16 C.L.R., 572; (1914) V.L.R., 19; 19

A.L.R., 523. H.C., Barton, A.C.J. , Isaacs

and Rich, JJ.

New trial—County Court—Practice—Two
previous but abortive trials.]—See Appeal,

col. 19. Tucker v. Hennessy, (1918) V.L.R.,

56 ; 39 A.L.T., 159 ; 23 A.L.R., 436.

New trial—Action tried by. jury—Negligence

—Railway train—Invitation to alight—Ver-

dict supported by evidence.]—See Neoliqbnce.

Prentice v. Victorian Railways Commis-

sioners, 18 ClL.R., 526 ; (1914) V.L.R., 580
;

20 A.L.R., 360.
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I.

—

Jurisdiction Generally.

(a) Causes and Matters.

Justices Act 1890 (No. 1105), sec. 59 (3)—
" Goods "—Advertisements in newspapers

pasted in book—Detention.]—^Printed illustra-

tions and other advertisements cut out of

newspapers and pasted in a book are goods,

within the meaning of ^eo. 59 (3) of the

Justices Act 1890. Crctig, Willicmhson Ply.

Ltd. V. Barrowcliff, (1915) V.L.R., 450 ; 37

A.L.T., 62 ; 21 A.L.R., 349. Hodges, J.

Court of Petty Sessions—Jurisdiction—Con-

tract for sale of goods—Delivery in Tasmania

—Fait only of goods in accordance with con-

tract—New contract completed by acceptance

of such part.]—Under a contract of sale of

goods made in Melbourne A. agreed to deliver

in Melbourne to B., subject to B.'s instruc-

tions, ten dozen cups and saucers of a certain

kind. Without receiving instructions A.

forwarded to B. at Zeehan in Tasmania> ten
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dozen eups and saucer's, two dozen of which

were not of the kind provided for in the

contract. A. aeeepted the eight dozen which

were in accordance with the contract, but

rejected the two dozen which were not.

Held, that by acceptance of the eight dozen

a new contract, was made whereby B. was

bound to. pay for what he accepted, but that

the new contract was made in Tasmania,

and therefore that the Court of Petty Sessions

at Melbourne had no jurisdiction to entertain

a ol^im for goods sold and dehvered in respect

of the eight dozen. Clarke <Ss Go. Pty. Ltd.

V. Owen, (1915) V.L.R.. 23 ; 36 A.L.T., 121
;

20 A.L.R., 464. Hodges, J.

Justices Act 1890 (No. 1105), sec. 59—Work
and labour done—Service of mare by stallion

—-Proper form of allegation.]—A claim being

in respect of the service of a mare by a

stallion. Held, to have been properly stated

as " for work and labour done." Mann v.

DaVy, (1913) V.L.R., 503; 35 A.L.T., 72;

19 A.L.R., 536. Hood, J.

Account stated—No previous transaction

between the parties—Dissolution of partner-

ship—Justices of the Peace—Jurisdiction

—

Justices Act 1904 (No. 1959), sec. 14.]—To

constitute an account stated, it is necessary

that there should have been previous trans-

actions between the parties with reference to

which such account has been stated. Upon

the dissolution of partnership between A. and

B., it was agreed that in full settlement of all

claims A. should give to B. a certain chattel,

and pay him £20. A. gave the chattel to B.,

but paid him part only of the £20» Held,

that the balance could not be recovered as

money due. upon account stated. Clarke v.

Webb, 1 Cr. M. & R., 29, followed. Witton v.

Simmons, (1914) V.L.R., 452; 36 A.L.T.,

99 ; 20 A.L.R., 280. Hodges, J.

Licensing—Sale of liaMor—Cafe—Waiter

—

Aiding and abetting—Liquor served with meals

—Guilty knowledge—Licensing Act 1890 (No.

1111), sec. 182—Licensing Act 1906 (No.

2068), sec. 100—Justices Act 1890 (No, 1105),

sec. 67.]

—

See Licensing.

35 A.L.T., 54 ; 19 A.L.R., 403.

No jurisdiction—Form of order.]

—

See post,

III. PeOOEDTJBB before JtrSTICES. (&)

Orders, Nature and Form of. Clarke & Go.

Pty. Ltd. v. Oia&n, (1915) V.L.R., 23 ; 36

A.L.T., 121 ; 20 A.L.R., 464.

(6) Title ta Land.

Justices Act 1890 (No. 1105), sees. 4, 69, 89

(2), 146-Crimes Act 1890 (No. 1079), sec. 194
—^Information—Title to land in question

—

Jurisdiction of Court of Petty Sessions—Dis-

missal — Costs.]—A Court of Petty Sessions

has no jurisdiction to proceed with the hearing

of an information where it finds that the title

to aiiy land is bona fide in question, and in

such a case has no cognisance of the matter

and no power to dismiss the information or

to make any order as to costs. Hiekey v.

Giltingham, (1913) V.L.R., 184 '; 34 A.L.T.,

178; 19 A.L.R., 160. a' Beckett, J.

(c) Conditions Precedent.

Pure food—Adulterated article of food,

sale of—Analyst's certificate—^Incorrect copy

served on defendant—Omission of date of

delivery of sample to analyst—Materiality of

omission—Jurisdiction—^Pure Pood Act. 1905

(No. 2010), sec. 17, 19 (2), 21, 22, 23, 24, 25—
Health Act 1890 (No. 1098), sees. 58, 59, 65,

67, 68, Second Schedule.]—^The Justices are

not deprived of jurisdiction to hear an

information for selling an adulterated article
'

of food by the fact that the copy of the

analyst's certificate served on the defendant

in pursuance of sec. 22 of the Pure Food Act

1905 does not accord with the original

certificate by reason of the omission from such

copy of the date on which the analyst

received the sample for analysis. Robinson

V. Ritchie, (1913) V.L.R., 140; 34 A.L.T.,

165; 19 A.L.R., 122. a' Beckett, J

.

Marine Stores and Old Metals Act 1915 (No.

2689), sees. 28, 29, Third Schedule—Licence

—Dealer in marine stores—Consent of Council

of municipality to establishment of business—

^

Condition precedent—Jurisdiction, of Justices

— Health Act 1915 (No. 2665), sees. 286,

288,]— Justices are not entitled to refuse

a hcence to act as a dealer in special

wares under the Ma/rine Stores amd Old.

Metals Act 1915 on the ground that the
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Council of the municipality has not, under

sec. 286 of the Health Act 1915, given

its consent to the establishment or carrying

on of such business upon the premises

described in the application for a licence.

Morris v. Prahran Council, (1917) V.L.R.,

170; 38 A.L.T., 149; 23 A.L.R., 60.

a' Beckett, J.

Founds—Trespass by cattle—Land enclosed

or unenclosed—Recovery o£- damages—Jus-

tices Act 1915 (No. 2675), sec. 64 (4).]—Jus-

tices have jurisdiction under sec. 64 (4) of the

Justices Act 1915 to award damages for tres-

pass by cattle upon land whether the l^nd

at the time of the trespass was or was net

enclosed by a substantial fence. The ques-

tion whether the land was enclosed by a

substantial fence affects only the amount of

damages recoverable. Smart v. Williams,

(1918) -V.L.R., 53 ; 23 A.L.K., 455. Cussen,

J.

(d) Federal Jurisdiction ; Children's Courts.

Service and Execution o£ Process Act 1901

(No. 11 of 1901), sees. 4, 5, 13—Court o£ Petty

Sessions—Jurisdiction—Service of Summons

in another State—Issue of summons— Federal

jurisdiction—Matters between residents of

different States—Constitution of Court

—

Police Magistrate—Judiciary Act 1903 (No.

.-6), sec. 39—Commonwealth Constitution,

sees. 51 (xxiv.), 75, 77—Justices Act 1890

(No. 1105), sees. 30, 22, 23.]—A summons in

which -the defendant was described as of

" Wagga Wagga in the State of New South

Wales " was issued by the Clerk of Petty

Sessibns at Melbourne and indorsed for service

out of the jurisdiction in the manner required

by , the Service and Execution of Process Act

1901. The summons commanded the defen-

dant to appear at Melbourne to answer a

claim for goods sold and delivered. On the

return day the Court consisted of a Police

Magistrate and two honorary Justices of the

Peace. Upon due proof of service in New
South Wales and of facts showing that the

contract was made and that the breach of

non-payment arose wholly in Melbourne, the

complainant was given leave to proceed, and

an J)rder was afterwards made for the amount

claimed. Heidi that there was jurisdiction

to issue the summons and that the service was

good, but that, inasmuch as the jurisdiction

exercised by the Court was Federal, it could

not, by virtue of sec. 39 (2) (d) of the Judiciary

Act 1903, be exercised except by a Police

Magistrate sitting alone, and that as the Court

was wrongly constituted the order was bad.

Sanderson <h Co. v. Crawford, (1915) V.L.R.,

568 ; 37 A.L.T., 89 ; 21 A.L.B., 368. F.C.,

Madden, C.J., Hood and Cussen, JJ.

Children's Courts—Jurisdiction—Defence

—

Offences by cadets under 17 years of age-

Defence Act 1903-1912 (No. 20 of 1903—No.

5 of 1912), sees. 110, 135 (10)—Children's

Court Act 1906 (No. 2058), sees. 2, 4, 12, 13,

14—Acts Interpretation. Act 1901 (No. 2 of

1901), sec. 26.]

—

See Children's Coubts,

col. 59. The King v. Benrtie ; Ex parte

Knight, 17 C.L.R., 47 ; 19 A.L.B., 466.

11.

—

Court of Petty Sessions, Natubb of.

Court of Petty Sessions—Whether a Court

of record.]—A Court of Petty Sessions is a

Court of record. Cooper <Ss Sons v. Dawson,

(1916) V.L.R., 381 ; 38 A.L.T., 17 ; 22

A.L.R., 181. Madden, C.J.

Court of Petty Sessions—Court of record.]—
A Court of Petty Sessions is not a Court of

record. O'Shartassy v. Monigatti, 36 A.L.T.

(Supplement), 3. Judge Box (County Court)i

(1914).

III.

—

Pbooedube befobe Justices.

(a) Parties ; Proceedings in Name of Firm.

See also, Informations.

Landlord and Tenant Act 1890 (No. 1108),

sees. 89, 92—" Person "—" Agent "-Re-
covery of possession—Summary proceedings

before Justices—Notice to quit and notice of

intention to proceed to recover possession

—

Notices signed and given in the firm name by a

firm as agent—Sufficiency of—^Proceedings in

the firm name.]—A firm may be an " agent "

of a landlord and take proceedings in the firm

name to recover possession of land under

Part V. of the Landlord and T.enant Act

1890 ; and a notice to quit and the prescribed

notice of intention to proceed to recoyer

possession to be signed and given to th^
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tenant may be signed and given by any
partner in the name of the firm. W. H.
Tuckett db Sons v. Ransom, (1914) V.L.R., 8 ;

35 A.L.T., 93. a' Beckett, J.

Court of Petty Sessions—Practice—Parties

—Claim by two or more persons as co-partners

—Firm name, whether proceedings may be

taken in a name of, without adding names of

partners—Rules under Justices Act 1890, r.

20.]—Two or more persons claiming as co-

partners may join in making a complaint

in a Court of Petty Sessions in the name of

their firm without adding their own names.

Casino Picture Garden Co. v. Hewitt, (1914)

V.L.R., 192; 35 A.L.T., 140; 20 A.L.R.,

169. Hood, J.

Melbourne Harbor Trust Act 1890 (No.

1119), sees. 142, 157, 168—Penalties—Who
may sue for—Agent of person entitled to

penalties.]— See post, (6) Information. (1)

Who May Lay. McGowan v. Burns, (1914)

V.L.R., 158; 35 A.L.T., 129 ; 20 A.L.R., 61.

Factories and Shops Act 1912 (No. 2386),

sees. 129, 227—Failure to permit employee to

have and take a half-holiday—LiabiUty for

offence not dependent on some connection

with premises—Prosecution of firm in firm

name—^Duty of Justices.]—See post, (6) In-

formation. (2) Form; Probative Force of

Averments. Dangerfield v. McDonald & Co.,

(1914) V.L.R., 357; 35 A.L.T., 193; 20

A.L.R., 217.

Thistle Act 1915 (No. 2736), sec. 4—Firm
in occupation of land—Notice to destroy

thistles—Prosecution of members of firm.]

—

iSee Thistle Act. Russell v. Watson, (191'7)

V.L.R., 368 ; 39 A.L.T., 9 ; 23 A.L.R., 167.

(6) Information.

(1) Who May Lay.

Melbourne Harbour Trust Act 1890 (No.

1119), sees. 142, 157, 168—Penalties—Who
may sue for—Agent of person entitled to

penalties.]—The Melbourne Harbour Trust

Commissioners, being entitled to recover

penalties for offences against the provisions

of the Melbourne Harbov/r Trust Act 1890, or

, for the breach of. any regulations made under

the Act, by sunmiary. proceedings before two

or more Justices, are also entitled to appoint

some person to sue for such penalties before

Justices. McQowan^. Burns, (1914) V.L.R.,

158 ; 35 A.L.T., 129 ; 20 A.L.R., 61. Mad-
den, C.J.

Local Government Act 1903 (No. 1893),

sees. 150, 694, 695, 696, 718, 720, 721—Offence
by municipal returning officer—Wilful omis-

sion to set matters in train for holding

election—Information, who may lay—Rate-

payer, whether he may institute proceedings.]

—An information charging a returning oiHcer

with wilfully omitting to give public notice

of a. municipal election as required by sec.

126 of the Local Government Act 1903 may
be laid by a ratepayer without the authority

of the Council. Observations upon the tests

to be applied in determining who is entitled

to lay an information. Dunstanv. Neems,

(1914)' V.L.R., 364; 36 A.L.T., 10 ; 20

A.L.R., 219. Cussen, J.

(2) Form ; Probative Force of Averments.

Customs law—^Interference with goods in

control of Customs—Evidence—Burden of

proof—Averment in information—Customs

Act 1901-1914 (No. 6 of 1901—No. 19 of 1914),

sees. S3, 255.]—On an information under

sec. 33 of the Custons Act 1901-1914 for

interfering without authority with certain

goods subject to the control of the Customs,

the Crown gave evidence to the effect that

the goods had been imported into Australia,

that duty was not paid on them, that they

were not delivered to the importer, and that

a month after importation they were found

in the possession of the accused. No evidence

was called for the accused. Held, that these

facts did not establish conclusively an inter-

ference by the accused with the goods while

under the control of the Customs, and that

the provision in sec. 255 of the Customs Act

that the averment of the prosecutor contained

in the information shall be deemed to be

proved, in the absence of proof to the contrary,

had no application. Adelaide Steamship

Co. V. The King, 15 C.L.R., 65 ; 18 A.L.R.,

465, applied. Symons v. Schiffmann, 20

C.L.R., 277
; (1915) V.L.R., 645 ; 22 A.L.R.,

376. S.C, Griffith, C.J., Gavan Duffy

and Rich, JJ.
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Customs law—Evidence—Burden of proof-r

Averment in information—Allegation of mat-

ters of evidence in information—Customs Act

1901-1914 (No. 6 of 1901—No. 19 of 1914),

sees. 33, 255.]—Where an information which

followed the language of the Customs Act

1901-1914 creating an offence was prefaced

by a, number of allegations of matters of

evidence from which, if they had been

proved in the ordinary way, the guilt of the

accused might have been inferred. Held,

following Adelmde Steamship Co. v. The

King, 15 C.L.R., 65 ; 18 A.'L.R., 465, and

Symons v. Schiffmann, 20 C.L.B., 277 ; (1915)

V.L.R., 645; 22 A.L.B., 376,' that such

allegations were not " averments " within

the meaning of sec. 255 of the Act, and,

therefore, that in the absence of any evidence

for the prosecution, the accused person was

improperly convicted. Schiffmann v. Whitton,

22C.L.R., 142; (1916) V.L.R., 667; 22 A.L.R.,

374. H.C., Griffith, G.J., Barton, Gavan Duffy

and Rich, JJ.

Factories and Shops Act 1912 (No. 2386),
'

sees. 129, 227—^Failure to permit employee to

have and take a half-holiday—Liability for

offence not dependent on some connection with

premises—Prosecution of firm in firm name

—

Duty of Justices.]—An information charging

an offence und«r sec. 129 of the Factories and

Shops Act 1912 was laid against " M. & Com-

pany " in its firm name. Held, that sec.

227 does not apply to such an offence, but

.that it is the duty of the Magistrates in

such cases to ascertain, for the purposes of

conviction, the persons who are really liable.

Bishop V. Chimg Brothers, 4 C.L.R., 1262 ; 13

A.L.R., 412, followed on this point. Danger-

field V. McDonald & Co., (1914) V.L.R., 357 ;

35 A.L.T., 193 ; 20 A.L.R., 217. Cussen, J.

Police Offences Act 1912 (No. 2422), sec.

72 (9)—Information—Duplicity.]

—

Semble.—
An information charging the defendant " for

that he being a suspected person and a

reputed thief did loiter," &c., is not bad for

dujdieity. OlhoVm v. Eagles, (1914) V.L.R.,

379 ; 36 A.L.T., 6 ; 20 A.L.R., 240. F.C.,

a' Beckett, Hood and Cussen, JJ.

Motor Car Act 1909 (No. 2237), sec. 10 (1)—
Driving motor in a public highway recklessly

or negligently or at a speed or in a manner

dangerous to the public—To what regard may

be had in determining whether driving was

reckless or negligent—" Having regard to all

the circumstances of the case . . . and

to the amount of 'traffic . . . which

might reasonably be expected to be on the

highway "—Duplicity.]—The defendant was

convicted on an information charging him

with driving a motor car on a public highway
" negligently, having regard to all the cir-

cumstances including the nature and use of

the highway, and the amount of traffic which

might reasonably be expected to be on the

highway." Held, that the information dis-

closed an offence, and was not bad for

duplicity. In sec. 10 (1) the words " having

regard to all the circumstances of the case,

including the nature, condition, and use of

the highway, and to the amount of traffic

which actually is at the time or which might

reasonably be expected to be on the lu^-

way,'' are to be applied to each of the three

previously mentioned offences, i.e., driving a

motor car on a public highway recklessly or

negligently or at a speed or in & manner

dangerous to the public. Cham/men v. Gil-

more, (1914) V.L.R., 455 ; 36 A.L.T., 45 ; 20

A.L.R., 308. Hodges, J.

Information — Duplicity — Amendment—
Justices Act 1915 (No. 2675), sec. 85 (1).]—

Observations on duplicity in informations

and the amendment thereof by Justices and

by the Supreme Court on order to review.

Bishop V. Damoe, (1916) V.L.R., 509; 38

A.L.T., 66 ; 22 A.L.R., 320. F.C.

(c) Service.

Justices Act 1890 (No. 1105), sees. 23 (2),

(3)—Justices—Jurisdiction—Service of sum-

mons—Last known place of abode—Adjourn-

ment.]—At the hearing of a complaint, the

defendant did not appear personally, but a

solicitor appeared on his behalf to object that

the summons had not been served, and asked

for an adjournment. The original summons
was indorsed with the usual affidavit of ser-

vice required by, and which is prima facie

evidence of service under, the Jusiicee Act

1890 setting out that ifche summons was served

upon X. at the last knowia place of abode
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of the defendant, and the Justices proceeded

to hear and determine the complaint, and

made an order for the amount claimed with

costs. It appeared by the affidavits that

the defendant was a hawker and that he

never had a place of abode at X.'s, and had

received notice of the summons only the day

before the hearing, and he could not attend

the Court personally. Held, that there was

no service of the summons and therefore no

jurisdiction, and that although the affidavit

was prima facie evidence of service the Jus-

tices should have granted an adjournment

when tiiey were warned that there was an

objection to service. Pritchard v. Jeva Singh,

(1915) V.L.R., 510; 37 A.L.T., 50; 21

A.L.R., 350. Madden, C.J. [Special leave

to appeal to High Court refused, 20 C.L.R.,

570].

Service, affidavit of—Evidence that defend-

ant is identical witb peison served, necessity

for—Justices Act 1890 <No. 1105), sec. 23.]—

The affidavit of service of a summons to

answer a complaint addressed to P. E. of a.

certain place of residence showed service on

a person of that name resident at that place,

but did not show that the deponent knew

P. E. and the defendant to be identical

.Held, that the evidence of service was

insufficient. Casper v. Mieenberg, (1913)

V.L.R., 262 ; 34 A.L.T., 193 ; 19 A.L.R.,

216. Hood, J. -

Service and Execution of Process Act 1901

(No. 11 of 1901), sees. 4, 5, 13—Court of Petty

Sessions—Jurisdiction—Service of summons

in another State—Issue of summons—^Federal

jurisdiction—Matters between residents of

different States—Constitution of Court

—

Police Magistrate—Judiciary Act 1903 (No. 6),

sec. 39—Commonwealth Constitution, sees.

51 (xxiv.), 75, 77—Justices Act 1890 (No.

1105), sees. 20, 22, 23.]

—

See ante, I. Jurisdic-

tion GBirEBAi-i.Y ; (d) Federal Jti/risdi'ction ;

Children's Courts. Sanderson & Co. v.

Crawford, (1915) V.L.R., 568; 37 A.L.T.,

89 ; 21 A.L.R., 368.

(d) Court More Easy of Access.

Justices Act 1915 (No. 2675), sec SB-

Justices—Court more easy of access—Subject-

matter of complaint—Goods sold and delivered

—Payment.]—Justices should not adjourn a

complaint under sec. 86 of the Justices Act

1915 to another Court of Petty Sessions,

unless it appears that the whole subject-matter

of complaint arose at a place more easy of

access to that other Court. Default in pay-

ment of the price is a substantial part of the

subject matter of a complaint for goods sold

and delivered. Norfhey Stone Co. v. Gidney,

(1894) 1 Q.B., 99, applied. B. v. Knight;

Ex parte WiUis, {1916) V.L.R., 159; 37

A.L.T., 160 ; 22 A.L.R., 65. Bood, J.

(e) Limitation of ' Summary Proceedings.

Limitation of actions—Order of Court of

Petty Sessions—^Proceedings under Imprison-

ment of Fraudulent Debtors Act—Supreme

Court Act 1915 (No. 2733), sees. 55, 79—Jus-

tices Act 1915 (No. 2675), sec. 210.]—The

lapse of more than six years since the making

of an order by a Court of Petty Sessions

in respect of a simple contract debt is no bar

to proceedings by way of summons to debtor

under the Imprisonment of Fraudulent

Debtors Act against the person against whom

such order was made. Cooper & Sons v.

Dawson, (1916) V.L.R., 381 ; 38 A.L.T., 17 ;

22 A.L.R., 181. F.C., Madden, C.J., Hood

and Cussen, JJ.

Limitations, Statutes of—21 Jac. I., c. 16

—

Real Property Act 1890 (No. 1136), sec. 47—
" Judgment "—Order of Court of Petty Ses-

sions.]—An order of a Court of Petty Sessions

(made on a claim for money due for use and

occupation of a house and money lent) is not

a " judgment " within the meaning of sec.

47 of the Real Property Act 1890, and no

proceedings can be brought to enforce any

such order, but within the period allowed by

21 Jac. I., c. 16, viz., six years. O'Shamassy

V. Monigatti, 36 A.L.T. (Supplement), 3.

Judge Box (County Court) (1914).

(/) Res Judicata.

Maintenance—Illegitimate child—Res judi-

ca;ta—Complaint for maintenance against

putative father—^Previous complaint dismissed

on merits—Marriage Act 1890 (No. 1166), sees.

42, 43, 50, 52.]—The faot .that a previous

complaint against the putative father for the
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maintenance of an illegitimate child, has been

dismissed, will not on the hearing of a fresh

complaint, establish a plea of res judicata,

even though such dismissal was on the merits.

The statement by Blackburn, J., in Reg. v.

Gaunt, L.R. 2 Q.B., 466, that " when the

dismissal is upon the merits, the Justices, on

any subsequent application, ought to defer

so much to the former decision as to treat the

matter as res judicata, unless it be shown

that what may be called the first trial was,

for some reason or other not fair," is not a

rule of law but merely advice to Magistrates.

Trigg v. Kettle, (1915) V.L.R., 167 ; 36

A.L.T., 167 ; 21 A.L.R., 161. Hood, J:

Imprisonment of Fraudulent Debtors Act

1915 (No. 2667), Part III.—No order made on

summons to debtor—Whether a bar to subse-

quent proceedings—Certificate of dismissal

—

Justices Act 1915 (No. '2675), sec. 88 (17).]—

Proceedings in a Court of Petty Sessions upon

a summons to debtor under the Imprison-

ment of Fraudulent Debtors Act are not barred

by the production of a certificate of the Clerk

of Petty Sessions showing that upon the

hearing of a previous summons to debtor no

order was made. Cooper <fc Sons v. Dawson,

(1916) V.L.R., 381 ; 38 A.L.T., 17 ; 22

A.L.R., 181. E.G., Madden, C.J., Hood

and Cussen, JJ.

(g) Evidence, Stage of Proceedings at Which

it may be Tendered.

Police Offences Act 1912 (No. 2422), sec.

72 (9)
—"Suspected person"—Grounds of

suspicion, when to be given in evidence.]—
Where under sec. 72 (9) of the Police Offences

Act 1912 a person is charged with being a

suspected person, loitering, &c., the grounds

of suspicion should not be stated in the

evidence in chief. Olholm v. Eagles, (1914)

V.L.R., 379 ; 36 A.L.T., 6 ; 20 A.L.R., 240.

F.C., a'' Beckett, Hood and Cussen, JJ.

Criminal law—Second offence—Evidence

of first offence, when it may be given—Milk

and Dairy Supervision Act 1905 (No. 2011),

sec. 44 (1) (g).]—In a prosecution for a second

offence under sec. 44 (1) (g) of the. Milk and

Dairy Sv/pervision Act 1905, the previous

conviction should not be proved until after

the Court has intimated its intention to

convict. It may then be proved in aggrava-

tion of the penalty. Mohr v. Daly, (l^li)

V.L.R., 439 ; 36 A.L.T., 25 ; 20 A.L.R., 299.

Hood, J.

(h) Amendment ; Adjournment.

Justices Act 1890 (No. 1105), sees. 81, 82,

83—Amendment of summons—Jurisdiction

—

Substitution of one cause of action for another.]

A Court of Petty Sessions has jurisdiction to

amend a summons by substituting a claim

for use and hire of chattels for a claim for

work and labour done. Mann v. Daly,

(1913) V.L.R., 503; 35-A.L.T., 72; 19

A.L.R., 536. Hood, J.

Information — Duplicity — Amendment —
Justices Act 1915 (No. 2675), sec. 85 (1).]—

Observations on duplicity in informations

and the amendment thereof by Justices and

by the Supreme. Court on order to review.

Bishop v. Dance, (1916) V.L.R., 509 ; 38

A.L.T., 66 ; 22 A.L.R., 320. P.C.

Justices Act 1890 (No. 1105), sees. 23

— Justices — Jurisdiction — Service — Last

known place of abode ^Adjournment.]-^iSee

Sekvice. Pritchard v. Jeoa Singh, (1915)

V.L.R., 510; 37 A.L.T., 50; 21 A.L.R.,

350.. [Special leave to appeal to High

Court refused, 20 O.L.R., 570.]

(i) Adjudication, Duty of Justices as to.

Uncontradicted evidence—Duty of Justices.]

Where, upon the hearing of a charge under

sec. 40 of the Police Offences Act 1912 of

being in possession of property suspected of

being stolen, the account given by the

defendant as to how he came by the property

is reasonable and probable and not contra-

dicted, the Justices should accept it. Mc-

Donald V. Webster, (1913) V.L.R., 506 ; 35

A.L.T., 101 ; 19 A.L.R., 563. Madden,

C.J.

Uncontradicted evidence—Whether Court

may disregard.]—AppUoation of the rule that

Justices are not entitled to disregard evidence

if it is uncontradicted and is in itself neither

unreasonable nor improbable, and no reason

appears for impugning the credibility of the
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-witnesses. Murphy v. Kenny, (1916) V.L.E.,

335 ; 38 A.L.T., 1 ; 22 A.L.K., 167. Madden,
C.J.

Licensing Act 1906 (No. 2068), sec. 91 (3)—
Persons found on licensed premises within
liours during which sale of liquor prohibited

—

Presence on premises for lawful purposes

—

Justices—Unreasonable finding of fact—Evi-

dence all one way—Witnesses not cross-

examined as to character or credibility.]

—

In proceedings against the licensee of an hotel

upon a charge, under sec. 91 (3) of the

Licensing Act 1906, that persons had been
found on her licensed premises within the

houi* during which the sale of liquor to the

public is prohibited the only evidence for

the prosecution was that persons had in fact

been so found on the premises. The evidence

for the defence was such as to show, if

believed, that the persons found on the

premises were there for a lawful purpose,

and was in no way contradicted by the

evidence for the prosecution. None of the

witnesses for the defence wag cross-examined

as to anything going to character or credi-

bility. The Justices convicted the defendant

but gave no reasons for their decision. Held,

that if the Justices disbelieved the evidence

for the defence such disbelief was unreason-

able, and that the conviction should be set

aside. Jones v. Wilson, (1915) V.L.R., 636 ;

37 A.L.T., 198 ; 21 A.L.R., 490. Hood, J.

<1915).

Evidence—Sale of adulterated article

—

Uncontradicted evidence of witness for prose-

cution showing ignorance of adulteration by

defendant—Whether Justices may disregard

—Pure Food Act 1905 (No. 2010), sees. 32,

35, 36.]—Upon the hearing of an information

for selling milk which was adulterated, the

defendant's driver, from whom the milk was

purchased, being called as a witness for the

prosecution, gave evidence that he had added

water to the milk without the knowledge or

authority of the defendant. The Justices

disbelieved that evidence, and, also, the

defendant's evidence to the like effect, and

convicted the defendant, the effect of their

•decision being that the defendant knowingly

sold adulterated milk. Held, that in the

circumstances stated the Justices were not
entitled to disregard the driver's evidence,

and that the case should be remitted for

re-hearing. Lennox v. Oallaghan, (1915)

V.L.R., 461 ; 37 A.L.T., 18. a' Beckett, J.

Uncontradicted evidence, refusal to act

upon—Reasons of Magistrates for such

refusal.]—Where there is uncontradicted

evidence and no facts appear throwing doubt
upon it, it is desirable that the Magistrates

should give their reasons for refusing to act

upon it. Bunker v. Mahoney, (1917) V.L.R.,

65 ; 38 A.L.T., 141 ; 23 A.L.R., 41. Hood,

J.

Evidence—Cross-examination of defendant

—Questions as to character and. convictions

—

Effect on Justices' minds—Crimes Act 1915

(No. 2) (No. 2789), sec. 2 (5).]—A defendant

being charged with having been drunk in a

public place, evidence as to his character, and

as to previous convictions against him was
admitted in cross-examination, although

objected to. The Magistrates in giving their

decision announced that they dismissed from

their minds the questions regarding these

matters " as if they had never been asked."

Held, that the case must be remitted for

re-hearing. Teese v. Revill, (1917) V.L.R.,

569. Hodges, J.

(f) Trifling Offence.

Justices Act 1915 (No. 2675), sees. 64 (2), 72

Dog Act 1915 (No. 2641), sec. 20—Offence of

trifling nature—Charge proved—Dismissal of

information^— Recording conviction— Juris-

diction—Using insulting words in a public

place.]—Where under sec. 72 of the Justices

Act 1915 the Justices find that though the

charge is proved the offence is of so trifling

a nature that it is inexpedient to inflict any

punishment, they have no jurisdiction to

dismiss the information except in those cases

where, under sec. 64 (2) of the Justices Act

1915 or under the Dog Act 1915, they have

power to award damages in addition to

inflicting punishment for an offence. In all

oases other than those last mentioned the

Justices must convict. Miller v. She, (1918)

V.L.R., 109; 39 A.L.T., 98; 24 A.L.R., 22.

Madden, C.J.
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(k) Orders, Natufe and Form of.

No jurisdictidn—Form oi order.]—Where

a. Court of Petty Sessions has no jurisdiction

over the subject-matter of a complaint, it

should not dismiss the complaint but should

strike it out. Clarke & Co. Pty. Ltd. v.

Owen, (1915) V.L.R., 23 ; 36 A.L.T., 121 ;

20 A.L.R., 464. Hodges, J.

Justices Act 1890 (No. 1105), sec. 128 (7)—

Order of Court of Petty Sessions—Confirma-

tion by Court of General Sessions—Nature of

order whrai confirmed.]—An order of a Court

of Petty Sessions confirmed on appeal to the

Court of General Sessions, becomes an order

of the Court of General Sessions. R. v.

Wasleyi Ex parte Frankel, (1914) V.L.R.,

fi35 ; 36 A.L.T., 72 ; 20 A.L.B., 326. Hood,

J.

Justices Act 1890 (No. 1105^ sees. 4, 89 (4)

—-Nan-appearance of defendant—Power to set

aside order and re-hear information—Meaning

of " order."]—iS'ee post, {I) Setting Aside

Convictions and Orders. De La Rue v.

Birmm, (1913) V.L.E,., 150 ; 34 A.L.T., 181 ;

19 A.L.R., 167.

(I) Setting Aside Convictions and Orders ;

Rc-hearing.

Justices Act 1890 (No. 1105), sees. 4, 89

(4)—Nourappearance of defendant—Convic-

tion—Power to set aside order and re-hear

information—Meaning of " order."]—The

word " order " in sec. 89 (4) of the Justices

Act 1890 includes conviction, and, therefore,

when a defendant who does not appear is

convicted, a Court of Petty Sessions has power

to set aside the conviction, and to re-hear the

information. Gregory v. Murphy, 27 A.L.T.,

138 ; (1906) V.L.R., 71 ; U A.L.R., 507,

overruled on this point. De La Rue v.

Brown, (1913) V.L.R., 150 ; 34 A.L.T., 181 ;

19 A.L.R., 167. F.C., Hodges, Hood and

Cussen, JJ.

Maintenance order—Order made in absence

of defendant—Defendant outside Victoria

—

Order transmitted to clerk of peace—A|)flioa-

tion to set aside—Jurisdiction of Court of

Petty Sessions—Justices Act 1915 (No. 8675),

sec. 66—Marriage Act 1915 (No. 8691), sees.

86, 90, 93.]—A Court of Petty Sessions has

power under sec. 66 of the Justices Act 1915

to set aside an order for raain^ema/neo, made

under sec. 86 of the Marriage Act 1915

against a defendant who did not appear, and

that power exists although the order has been

transmitted by the Justices to the Clerk of

the peace. McFarland v. McFarlamd, (1916)

V.L.r!, 93 ; 37 A.L.T., 130 ; 22 A.L.R., 26.

Hood, J.

\m) Affidavits ; Evidence out of Court.

Affidavit made out of jurisdiction—Author-

ity of person before whom affidavit taken

—

Jurat stating affidavit sworn in Queensland

—

Signature foUowed by letters "J.P."

—

Whether signature purports to be 43iat of a

Justice of Pea«e for Queensland—Justices Act

1890 (No. 1105), sees. 38, 189.]—The jurat of

an affidavit of service of a summons for ser-

vice out of the juriadiction under the Service

and Execution of Process Act 1901 stated

that the affidavit was " Sworn at Brisbane

in the State of Queensland the Fifteenth day

of March One thousand nine ihundred and

thirteen " and iconcluded with the woids
" Before me " followed by the sigmatere

" T. W. Famell J.P." HeU, that the si^a-

ture purported to toe that of a Justice of the

Peace for the State of Queensland. Casper

V. Eisenberg^ (1913) V.L.B., 262 ; 34 A.L.T.,

193 ; 19 A.L.R., 216. Hood, J.

Evidence—Practice—Affidavits in places

out of Victoria—South Australia—Justice of

the Peace—^Person purporting to have author-

ity to administer oaths—Judicial notice

—

Evidence Act 1915 (No. 2647), sec. 116.]—-See

Evidence. Re Hart, (1917) V.L.R., 247

;

38 A.L.T., 182 ; 23 A.L.R., 128.

Criminal law—^Perjury—Administration of

oath-jurisdiction of Justice of the Peace

—

Justices Act 1915 (No. 2675), sees. 29 (f), 31

(d) («)^Evidence Act 1915 (No. 2647), sec.

142.]—A Justice of the Peace has jurisdiction

to administer an oath to examine a surety

as to his means and perjury may be assigned

for false statements wilfully made on such

an ejcamination. Rex v. Merrick, (1916)

V.L.R., 195; 37 A.L.T., 170; 22 A.L.R.

.(C.N.), .5. Madden, C.J.
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(«.) Execution.

Attachment oi debts—^Several garnishors

and one garnishee—^Priorities—Payment by

garnishee, effect of.]—A Bank which was
successively served with two orders nisi

attaching money in its hands due to the

judgment debtor, having been authorized

and instructed by him to pay the sums thus

attached, retained sufficient for that purpose

and handed, the balance over to him. Subse-

quently, and while those amounts were still

in its hands, the Bank was served with a third

order nisi, and, instead of paying the moneys
into Court, it paid the first two garnishors

in accordance with the judgment debtor's

instructions. Held, that the Bank was then

under no liability to the third garnishor

except in respect of any balance still remain-

ing in its hands. Stonehouse v. Bcmd ; Bank

of Victoria (Garnishee), (1917) V.L.R., 467;

39 A.L.T., 50 ; 23 A.L.R., 300. Hood J.

Imprisonment of Fraudulent Debtors Act

1890—Nature of proceedings in Court of Petty

Sessions under— Execution—• Prohibition—
Proceedings regular on face—Existence of

another remedy—Discretion—Husband and

wife—Remedy of wife for protection of her

property—Married Women's Property Act

1890 (No. 1116), sec. 15.]—A wife obtained

in a Court of Petty Sessions an order against

her husband for payment of a debt. The

order did not disclose the fact that the parties

were husband and wife. The wife subse-

quently proceeded under the Imprisonment

of Fraudulent Debtors Act 1890, and obtained

an order against her husband, which was

confirmed on appeal to the Court of General

Sessions. Held, that, as the proceedings

under the Imprisonment of Fraudulent

Debtors Act 1890 were merely a process of

execution of the order for payment of the

debt, and that order was regular on its face,

prohibition was not the proper remedy. The

rule that prohibition will not lie where there

is another remedy, and the discretionary

character of the remedy by prohibition

exemplified. B. v. Wasley ; Ex parte

Frankel, (1914) V.L.B., 635 ; 36 A.L.T., 72 ;

20 A.L.R., 326. Hood, J.

(o) Fines and Penalties.

Justices Act 1915 (No. 8675), sec. 71—
PoUce Offences Act 1915 (No. 2708), sees. 7S,

195—Jurisdiction — Conviction — Imprison-

ment in default of payment of fine.]—The

defendant was convicted under sec. 72 (6)

of the PoUce Offences Act 1915, and under

that section the Justices had power to order

imprisonment, and under sec. 71 of the

Justices Act 1915 they had power to inflict

a fine in lieu of imprisonment. The Justices

inflicted a fine, and, acting under sec. 195

of the PoUce Offences Act, ordered imprison-

ment in default of immediate payment

thereof. Held, that the order for imprison-

ment in default of payment of the fine was

rightly made. Healey v. Dobles, (1918)

V.L.R., 103; 39 A.L.T., 131; 24 A.L.R., 37.

Hodges, J.

Licensing Act 1890 (No. 1111), sec. 182—

Justices Act 1890 (No. 1105), sec. 190—Selling

liquor without a licence—^Second offence

—

Imprisonment—Power to fine.]—The Jus-

tices Act 1890, sec. 190, does n&t authorize

the Court to impose a fine in cases where the

Legislature clearly provides no alternative

punishment but imprisonment. The Court

must impose imprisonment for a, second or

subsequent offence under see. 182 of the

Licensing Act 1890, of selling liquor without

a licence. WoxMen v. O'Sullivan, 36 A.L.T.

(Supplement), 2; 21 A.L.R. (C.N.), 5.

Judge Box (County Court) (1915).

IV.

—

Control op StrpEBiOR Courts.

(a) Ordm to Review.

(•1) Where Review Lies.

Fences Act 1890 (No. 1092), sec. 8—Order of

Justices—Review—Justices Act 1890 (No.

1105), sees. 4, 141.]—An adjudication under

sec. 8 of the Fences Act 1890 as to the kind

of fence to be erected between adjoining lands

and the portion to be erected by each occupier

is an order within the meaning of sec. 141 of

the Justices Act 1890, and may be reviewed.

Eeg V. Kerr ; Ex pa/rte Palmer, 8 V.L.R.

(L.), 235 ; 4 A.L.T., 41, is no longer law.

Luxford V. Cairns, (1914) V.L.R., 433 ; 36

A.L.T., 59. Hodges, J. (1914).
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Order made against party in his absence

—

Form oJ remedy^Order to review—^Applica-

tion to set aside order—Justices Act 1890 (No.

1105), sees. 89 (4), 141.]—Procedure by way

of order to review is open to a party aggrieved

by an order made against him in his absence.

An application under sec. 89 (4) of the

Jiustices Act IS 90 to set aside such order is

not his only remedy. Pritcha/rd v. Jeva

Singh. (1915) V.L.R., 510; .37 A.L.T., 50;

21 A.L.R., 350. Madden, G.J. (1915).

[Special leave to appeal to the High Court

refused, 20 C.L.R., 570.]

Justices Act 1915 (No. 2675), sees. 4, 86,

150—Adjournment—Court more easy of ac-

cess—" Order."]—The adjournment by Jus-

tices of a complaint in pvirsuance of sec. 86

of the Justices Act 1915 is not an '" order
"

within the meaning of sees. 4 and 150 of that

Act. R. v. Knight ; Ex parte Willis, (1916)

V.L.R., 159; 37 A.L.T., 160; 22 A.L.R., 65.

Hood, J.

(2) Practice on Return of Order Nisi.

Order to review—Power oi Court—^Uncon-

tradicted evidence—^Inference as a matter o£

law—Inferences of fact—Principal and agent

—Commission.]—On an order to review where

the case depends on documents and uncon-

tradicted evidence and there is no question

of credibility the- Court will consider whether

aa a matter of law the Justices should have

drawn an inference other than that which

they in fact drew, but will not draw its own
inference from the facts irrespective of what

the Justices have done. Upon a complaint

in a Court of Petty Sessions by a scholastic

agent a teacher claiming coipmission on

account of an appointment obtained by the

complainant for the defendant, the evidence

for the complainant was uncontradicted and

there was no question of credibility. The
Justices dismissed the complaint. Held,

that the Justices were wrong in law inasmuch

as the only reasonable inference was that the

appointment had been obtained by complain-

ant for the defendant, and that the complain-

ant was entitled to an order for the amount

claimed. Aldom v. Dunn, (1917) V.L.R.,

70; 38 A.L.T., 110; 23 A.L.R., 3. Hood,^

J.

Order to review—Practice—Additional affi-

davits.]—Additional aiifidavits to explain a

palpable error are admissible on the return

of an order nisi to review. Pritcha/rd v.

Jeva Singh, (1915) V.L.R., 510; 37 A.L.T.,

50; 21 A.L.R., 350. Madden, C.J. (1915)_

[Special leave to appeal to the High Court

refused, 20 C.L.R., 570].

Order to review—Reference to Justices to

ascertain reasons for decision.]

—

Quaere,

whether the Court in order to ascertain the

reasons of the Justices for their decision may
refer to them to find out, not what was said

or done in the Court below, but what they had

in their ininds. Jones v. Wilson, (1915)

V.L.R., 636; 37 A.L.T., 198; 21 A.L.R.,

490. Hood, J.

(6) Mandamus.

Justices Act 1915 (No. 2675), sees. 4, 86,

150—Adjournment—Court more easy of

access—Mandamus—" Order."]—Where Jus-

tices have, under sec. 86 of the Justices Act

1915, improperly adjourned a complaint,

mandamus will lie to compel them to hear it.

Such an adjournment is not an " order
"

within the meaning of sees. 4 and 150 of that

Act. R. V. Knight; Ex parte Willis, (1916)

y.L.R., 159 ; 37 A.L.T., 160 ; 22 A.L.R., 65..

Hood, J.

(c) Appeal to General Sessions.

Crenefal Sessions— Appeal— Proceedings

under Health Act—Penalty imposed less than

five pounds—Justices Act 1890 (No. 1105),

sec. 127—Health Act 1890 (No. 1098), sec.

323.]—The fact that the penalty imposed,

does not exceed £5 does not deprive the

defendant of his right of appeal under sec.

323 of the Health Act 1890. Rider v. Wood-

masop,, (1913) V.L.R., 294 ; 35 A.L.T., 12 ;

19 A.L.R., 245. F.C., Hodges, Hood and

Gu^sen, JJ.

Marriage Act 1915 (No. 2691), sec. OS-
Marriage Act 1890 (No. 1166), sec. 5^—Order
for maintenance oi illegitimate child—Con-

firmation on appeal to General Sessions

—

Second appeal to General Sessions—Jurisdic-

tion^—Res judicata.]— iSce Genkbal Skssions.

Londrigan v. Baird, (1918) V.L.R. , 40; 39

A.L.T., 84.
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LADING, BILL OF

See CONTRACT OR AGREEMENT, cols.

126, 127, 128.

LAND

See also. Easements ; LaIjd Act ; Lands
Acquisition Act ; Lands Compensation
Act ; Land Tax ; Tbansfee of Land Act.

Corporation — Foreign — Capacity to hold

land.]—^Aq English corporation whether aggre-

gate or sole which is empowered by its Act or

charter of incorporation so to do, may
acquire hold and dispose of land in Victoria,

and be registered as proprietor under the

transfer of Land Act. In re Balfour and

The Pvhlic Trustee (of England), (1916)

V.L.R., 397 ; 38 A.L.T., 104 ; 22 A.L.R.,

284. Cussen, J. (1916).

Gift—^Imperfect gift—Completion of gift

—

Donee executor of donor—Intention to make
immediate gift—Gift of land—Administration

and Probate Act 1890 (No. 1060), sees. 6, 8,

9, 13.]—See Gift. Matthews v. Matthews,

17 C.L.R., 8 ; (1913) V.L.R., 466 ; 19 A.L.R.,

487.

LAND ACT

Land Act 1915 (No. 2676), sec. 153—Strip-

ping or removing bark from tree—Ring-

barking.]—Ring-barking a tree is not strip-

ping or removing bark from a tree within the

meaning of sec. 153 of the Land Act 1915.

Warren v. Eyres, (1918) V.L.R., 147; 39

A.L.T., 122 , 24 A.L.R., 99. Madden, G.J.

Land Act 1915 (No. 2676), sec. 153—Strip-

ping or removing bark from tree on Crown

lands—Evidence—Proof that road is upon

Crovirn lands— Presumption— Burden of

proof.]—The defendant was charged under

sec. 153 of the Land Act 1915 with having

removed bark from trees on Crown lands, i.e.,

from trees on a certain road. Held, that

there was no presumption that the road was

on Crown lands. M' Qrath v. Smith, 2

V.L.R, (L.), 231, distinguished. Waa'ren v.

Eyres, (1918) V.L.R., 147; 39 A.L.T., 122;
24 A.L.R., 99. Madden, G.J.

LANDLORD AND TENANT
COL.

I. Creation of Tenancy ; Capac-

ity ; Statute of Frauds . . 474

II. Covenants .

.

... . . 477

(o) Renewal . . . . .

.

, . 477

(6) Severance of Reversion, Effect of 478

(c) Repairs ; Rates and Taxes

;

Rent . : .

.

.

.

. . 478

(d) Impossibility of Performance . . 480'

III. Registration under Transfer
OF Land Act .

.

. . . . 481

IV. Distress for Rent .

.

. . 481

V. Assignment . . . . . . 482

VI. Land Tax . . .

.

.

.

. . 483

VII. Fences Act ; Licensing Act ;

Rights and Obligations of

Landlord and Tenant under . . 484

VIII. Determination of Tenancy
;

Relief Against Forfeiture . . 484

IX. Legal Proceedings ; Practice 486

I.

—

Creation of Tenancy ; Capacity p

Statute of Frauds.

Landlord and tenant—Occupation of land in

consideration of payment of rates—Tenancy,

nature of—Notice determining tenancy—Real

Property Act 1915 (No. 2719), sees. 18, 23, 43.]

In 1893 the defendant was in occupation of a,

piece of land belonging to the plaintiff which

was situated next door to premises where the

defendant, resided, and was used by him as a

vegetable garden. In November of that year

the plaintiff, after a request by him that the

defendant pay 2s. 6d. or 3s. a week rent had

been refused, said to the defendant : "If you

pay rates each year you can stay there."

The defendant agreed to this, and he continued

to occupy the land and paid the rates up to

and including those due for the municipal

year 1915-1916. The municipal year ends -

on 30th September. On 2nd October, 1916,

the plaintiff purported to terminate the ten-
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aney by serving on the defendant a notice

stating :
—" We give you notice that as the

rates period ended on 30th September, so

your tenancy ends. You are not required to

pay rates further," and informing him that

unless he suggested a further tenancy h, writ

of ejectment would issue against him. The

defendant did not give up possession and the

plaintiff proceeded in the County Court to

recover possession of the land and obtained

judgment in his favour. On appeal from an

order refusing a new trial. Held, that the

appeal should be dismissed. Per Hodges, J.

—That the agreement gave rise to a tenancy

from year to year with the usual incidents of

such a tenancy. Per Hood, J.—That at the

end of each municipal year if the defendant

remained in possession, he was there as a

tenant on sufferance until, with the concujc-

rence of the plaintiff, express or implied, he

paid another year's rates ajid thereupon he

would hold the land for another municipal

year ; that until the defendant in any year

exercised the option to pay rates given him by

the agreement the plaintiff might revoke his

assent ; and that the tenancy was duly

determined by the notice. Per Cussen, J.—
That there was no tenancy at will, nor was

there a tenancy from year to year in the

ordinary sense of that term when it is said

that from certain facts the law will imply a

tenancy from year to year necessitating the

giving of six months' notice ; and that the

tenancy that actually existed was duly

determined. Langmore v. Vines, (1917)

V.L.R., 595 ; 39 A.L.T., 62 ; 23 A.L.R., 295.

F.C.

Order m., r. 6 (Rules o£ 1906)—Order XIV.,

r. 1—Specially indorsed writ—Action for

recovery of land—Mortgagor and mortgagee

—No attornment clause in mortgage—Rela-

tion of landlord and tenant—Constructive

tenancy—Transfer of Land Act 1890 (No.

1149), sec. 134.]^In an action for the recov-

ery of land by a first mortgagee of land under

the Transfer oj Lcmd Act 1890 against a

mortgagor, upon default in repayment at the

agreed date of the money secured by the

mortgage, which contains no attornment

clause, the plaintiff may specially indorse the

writ under Order III., l. 6„iiiasmuoh as upon

such default the relation of landlord and ten-

ant arises as between the mortgagee and the

mortgagor, under sec. 124 of the Transfer of

Land Act 1890. Farrington v. Smith, 20

V.L.R., 90; 15 A.L.T., 218, followed. Equity

Trustees Executors and Agency Co. Ltd. v. Lee,

(1914)V.L.R.,57; 35 A.L.T., 98; 19 A-L-B.,

591. a' Beckett, J.

Land—Acquisition by the Commonwealth

—

" Sell and convey "—Lease by municipality

to Commonwealth—Power of municipaUty

to grant lease—Lease for 500 years at pepper-

corn rent—Refusal by Registrar of Titles to

register—Local Government Act 1903 (No.

1S93), sees. 338, 239—Lands Acquisition Act

1906 (No. 13 of 1906), sees. 5, 8; 9—Defences
and Discipline Act 1890 (No. 1083), sec. 12—
The Constitution (63 & 64 Vict. c. 12), sees.

51 (xxxi.), 69, 70.]—A municipaUty purported

to lease certain land, of which it was the

registered proprietor, to the Commonwealth

for a term of 500 years at a rental of one

peppercorn yearly if demanded. The lease

contained n covenant by the Commonwealth

to pay all water and sewerage rates in respect

of the land and not to use it for any purposes

but purposes in connection with naval and

military defence. The Registrar of Titles

refused to register the lease. Held, by

Higgins, daman Duffy, Powers and Rich,

JJ. {Griffith, C.J., and Isaacs, J., dissent-

ing), that the lease was not authorized by the

Local Government Act 1903, or by the Lands

Acquisition Act 1906, and, therefore, that the

Registrar of Titles properly refused to register

it. The King v. Registra/r of Titles ; Ex
parte The Commonwealth, 20 C.L.R., 379

;

(1916) V.L.R., 65 ; 21 A.L.R., 435. H.C.

Landlord and Tenant Act 1890 (No. 1108),

sees. 3, 4, 93—Instruments Act 1890 (No.

1103), sec. 208—Landlord and tenant—Eject-

ment—Parol lease—Tenant in possession

—

Statute of Frauds^—Contract not to be per-

formed within one year.]'—B. was tenant of

premises under a lease from K. expiring on the

30th June, 1913. On the 20th October,

1912, K. verbally agreed to grant to B. a

lease of the premises for a further period of

two years, commencing on the 1st July, 1913.

On the 20th May, 1913, K. gave B. notice to
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quit the premises on the 30th June, 1913,

but B. refused to give up possession, where-

upon K. took proceedings for the ejectment

of B. Held, that as B. was setting up the

parol lease merely as a defence, and was in

possession under that lease, he was entitled

to retain possession of the pfemises. Kewley

V. Ball, (1913) VL.R., 412; 35 A.L.T., 51;

19 A.L.R., 474. Hodges, J.

II.

—

Covenants.

(a) Renewal.

Lease—Bates to be paid by landlord—Option

of renewal by tenant at different rent and for

longer term—New lease—Covenant as to pay-

ment, of rates by landlord—Whether to be

included—" Net " rent—Landlord's rates and

charges—Tenant's rates and charges.]—By
the provisions of a Jease whereby C. let to D.

a shop for a term of five years at the rent of

£8 per week, C. agreed to pay municipal

rates, water rates and charges for water and

sanitary or sewerage rates. The lease also

provided that there might be a sub-lease or

assignment with the consent of the landlord,

that the tenant should after the period of

five years have the first option of renewal, and

that " should this tenant have possession his

option of renewal to bd to the end of our

ground lease and the rent not more than ten

poimds per week net." The ground lease was

for a term extending about thirteen years

beyond the term of five years provided for

in the lease. D. was in possession of the

premises when he duly exercised his option

. of renewal. Held, that the new lease should

contain clauses providing that the landlord

should pay municipal rates, water rates and

charges for water and sanitary or sewerage

rates and that the rent of ten pounds per week

should be a " net rent." Bennett v. Womack,

7 B. & C, 627, considered. The word
" net," through standing alone it may have

a fairly definite meaning, is a general and

somewhat elastic term, which should yield

where otherwise it might conflict with precise

and special clauses. The question whether

municipal rates, water rates, charges for

water and sewerage rates are tenant's rates

and charges or landlord's rates and charges,

considered. Howey v. Dolan, (1915) V.L.R.,

297; 36 A.L.T., 188; 21 A.L.R., 261.

Guaaen, J.

Conveyancing Act 1904 (No. 1953), sees.

15, 84—Landlord and tenant—Condition of

re-entry—Severance of reversionary estate

—

Apportionment of condition—Option of re-

rewal—Exercise of option after coming into

operation of Conveyancing Act 1904—Land
under Transfer of Land Act 1890—Lease not

registered.]

—

See poat, VIII. DETBKMnrATioN
OF Tenancy ; Relief Against Fobfeitube.

Oerraty v. McBavin, 18 C.L.R., 152 ; (1914)

V.L.R., 283 ; 20 A.L.R., 182.

(6) Severance o/ Reversion, Effect of.

Conveyancing Act 1904 (No. 1953), sec. 15

—Condition of re-entry—Severance of rever-

sionary estate—Appointment of condition^

—

Lease created before Conveyancing Act came
into operation—Severance after that date.]

—

Sec. 15 of the Conveyancing Act 1904 applies

where the severance has taken place since

the Act came into operation, although the

lease was created before that Act. Gerraty

V. McGavin, 18 C.L.R., 152; (1914) V.L.R.,

283 ; 20 A.L.R., 182. H.C., Griffith, C.J.,

Barton and Isaacs, JJ. (1914).

Conveyancing Act 1904 (No. 1953), sec. 15

—Landlord and tenant—Condition of re-entry

—Severance of reversionary estate—Appor-

tionment of condition—Option of renewal-

Exercise of option after coming into operation

of Conveyancing Act 1904—Land under

Transfer of Land Act 1890—Lease not regis-

tered.]—See post, VIII. Determination of

Tenancy ; Remef Against Fobfeitube.

Gerraty v. McGavin, 18 C.L.R., 152; (1914)

V.L.R., 283 ; 20 A.L.R., 182.

(c) Repaira ; Rates cmd Taxes ; Rent.

Landlord and tenant —Covenant by landlord

to repair and to look after tenant's sheep

—

Notice of disrepair, whether necessary.]—^The

rule that, where a lessor covenants to repair,

notice to him of the want of repair is necessary

before his liability can arise, has no applica-

tion to a case in which the land is let for

grazing purposes, and there is a covenant by

the lessor that he will look after the stock and

keep the fences in repair and he resides in
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the same place as that in which the land is

situated and the lessee resides some distance

therefrom. Dunlop v. Troy ; Nicholson,

Third Party, (1915) V.L.R., 639 ; 37 A.L.T ,

117; 21 A.L.R., 419. F.C., a' Beckett,

Hodges and Cussen, JJ.

Covenant by landlord to repair fences and

to look after tenant's sheep—Trespass by

sheep owing tO' disrepair—Damages for tres-

pass recovered against tenant—Claim by

tenant against landlord—Remoteness of dam-

age.]—Land was let for grazing purposes by

a lease whereby the lessor covenanted to look

after the lessee's .sheep and to keep the

fences in good order. ' Owing to disrepair of a

fence the lessee's sheep escaped into a neigh-

bour's land and damaged his crop. The

neighbour recovered damages for this trespass

against the lessee in an action in which the

lessor was made a third party on the ground

that owing to his breach of the covenants to

look after the sheep and to keep the fences

in good order he was liable to the lessee to the

extent that the lessee might be found liable

to the plaintiff. Judgment was given for the

lessee against the lessor for the amount of

damages recovered by the plaintiff and costs.

Held, that as between the lessor and lessee

the damages were not too remote. Dunlop

V. Troy ; Nicholson, Third Party, (191-5)

V.L.R., 639; 37 A.L.T., 117; 21 A.L.R.,

419. F.C., a' Beckett, Hodges and Cussen,

JJ.

Landlord and tenant—Covenant to repair

" the internal part of the premises "—Yard

with dividing fences.]—Upon the land leased

were a hotel, a bakehouse and other buildings,

and saleyards. Held, 'that covenant by the

lessee to keep in repair " the internal part of

the premises " did not impose upon him the

duty to keep in repair the internal dividing

fences of the saleyards. Gerraty v. Mc Gavin,

18 C.L.R., 152
; (1914) V.L.R,, 283 ; 20

A.L.R., 182. H.C., Griffith, C.J., Barton,

Isaacs, Gavan Duffy and Rich, JJ.

Lease—Rates to be paid by landlord

—

Option of renewal by tenant at different rent

and for longer term—New lease—Covenant

as to payment of rates by landlord—Whether

to be included—"Net" rent—Landlord's

rates and charges— Tenant's rates and

charges.]^—jSee ante (a) Renewal. Howey v.

Dolan, (1915) V.L.R., 297 ; 36 A.L.T., 188 ,-

21 A.L.R., 261.

Local government—Municipal land—Occu-

pier tenant of municipality—Rates—No agree-

ment as to payment of—Bates paid by tenant

—Rent — Arrears —^ Set-off— Local Govern-

ment Act 1915 (No. 3686), sees. 349, 265, 314,

319.]—The defendant was in occupation of

land owned by a municipality under a tenancy

agreement which did not provide for payment

of rates by the tenant. On a, complaint by

the municipality for arrears of rent. Held,

that the defendant could not set off the

amount of rates he had paid on the land.

Sec. 314 of the Local Government vlci .1915

had no application, because it does not in-

clude a case where the person entitled to the

rent is also the person to whom the rates have

been paid. Held, also, that an agreement

by the Council of a municipality that its

tenants should not pay rates would be

ultra vires. Bendigo, Mayor tkc. of V.

Burke, (1917) V.L.R., 531 ; 39 A.L.T., 41 ;

23 A.L.R., 298. Hood, J.

{d) Impossibility of Performance.

Landlord and tenant—Covenant—Perform-

ance impossible by law—Factories and Shops

Act 1905 (No. 1975), sees. 11, 12, 14, 151,

154.]—A lease of land and premises including

a bakehouse contained a, covenant that the

lessee would " cause the baking business now
carried on to be still carried on and kept

alive." That business having been dis-

continued the lessor with knowledge of the

discontinuance accepted rent for some time

but subsequently gave notice to the lessee

requiring him t6 re-establish the carrying on

of the baking business. The construction of

the bakehouse was such that under the pro-

visions of the Factories and Shops Act 1905,

the carrying on of that business there would

at the date of the notice have been unlawful

unless a practically new bakehouse were

erected. Held, that the lessor could not

rely on the failure by the lessee to re-establish

the business of baking as a breach of the

covenant so as to entitle him to re-enter.

Gerraty v. McGamin, 18 C.L.R., 152; (1914)
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V.L.R., 283 ; ^0 A.L.R., 182. H.C., Griffith,

C.J., Barton, Isaacs, Gavan Duffy and Bich,

JJ. (1914).

III.

—

Registration under Transfer of

Land Act.

Lease — Registration — Variation o£ lease

from prescribed form—Transfer of Land Act

1890 (No. 1149), sec. 99, Ninth Schedule.]—

See TsANSFEfe or Land Act. Crowley v.

Templeton, 17 C.L.R., 457 ; (1914) V.L.R.,

17; ; 20 A.L.R., 51.

Lease — Registration — Variation of lease

from prescribed form—Matter of substance

—

Transfer of Land Act 1890 (No. 1149), sees. 3,

4, 99, 112, 137, 240, Ninth Schedule.]—See

Transfer of Land Act. Crowley v. Temple-

ton, 17 C.L.R., 457; (1914) V.L.R., 173; 20

A.L.R., 51.

Land—Acquisition by the Commonwealth
—" Sell and convey "—Lease by municipality

to Commonwealth—Power of municipality to

grant lease—Lease for 500 years at peppercorn

rent—Refusal of Registrar of Titles to register

—Local Government Act 1903 (No. 1893),

sees. 238, 239—Lands Acquisition Act 1906

(No. 13 of 1906), sees. 5, 8, 9—Defences and

DiscipUne Act 1890 (No. 1083), see. 12—The
Constitution (63 & 64 Vict. c. 12), sees. 51

(xxsd.), 69, 70.]—^<See ante, I. Creation of

Tenancy ; Capacity ; Statute of Frauds.

The King v. Registrar of Titles ; Ex parte

The Commonwealth, 20 C.L.R., 379 ; (1916)

V.L.R., 65 ; 21 A.L.R., 435.

Conveyancing Act 1904 (No. 1953), sees. 15,

24—Landlord and tenant—Condition of re-

entry—Severance of reversionary estate

—

Apportioninent of condition—Option of re-

rewal—Exercise of option coming into opera-

tion of Conveyancing Act 1904—Land under

Transfer of Land Act 1890—Lease not regis-

tered.]

—

See post, VIII. Determination of

Tenancy ; Relief Against Forfeiture.

Gerraty v. McGavin, 18 C.L.R., 152: (1914)

V.L.R., 283 ; 20 A.L.R., 182.

IV.

—

Distress for Rent.

Landlord and tenant—Trespass—Distress-

Found breach—Chattels of third person

clandestinely removed—Right of recaption

—

Fresh pursuit—Landlord and Tenant Act 1890

(No. 1108), Part IV., Division I.]—The
defendants as landlords of certain property

distrained for arrears of rent due by the

tenant, seized a horse, belonging to the

plaintiff, found on the demised premises, and

impounded it on the premises. Subse-

quently the horse was clandestinely removed

to the plaintiff's premises. The defendants,

about a fortnight later, and as soon as they

learnt the whereabouts of the horse, broke

and entered the plaintiff's premises and

removed and retained the horse. In an

action brought against them by the plaintiff

for damages for the trespass and for detention

of the horse, Held, that the defendants

were liable. Wilson v. Matthews, (1913)

V.L.R., 224 ; 34 A.L.T., 180. Hood, J.

Distress—Removal of chattels distrained

—

Recaption.]—Observations on the right of

recaption, on fresh pursuit, of distrained

chattels which have been clandestinely

removed. Wilson v. Matthews, (1913) V.L.R.,

224 ; 34 A.L.T., 180. Hood, J.

V.

—

Assignment.

Licensing—Landlord and tenant—Pecuniary

loss by restriction of hours for sale of liquor

—

Adjustment of rent—Agreement between

parties—Fine for consent of landlord to assign-

ment—"Provision to the contrary "—With-

holding consent—Conveyancing Act 1915

(No. 2633), sec. 24—Intoxicating Liquor

(Temporary Restriction) Act 1915 (No. 2584)

—

Licensing (Rents and Fees Adjustment) Act

1915 (No. 2776), sec. 4—Intoxicating Liquor

(Temporary Restriction) Act 1916 (No. 2827)—

Licensing Act 1916 (No. 2855), sec. 49, Second

Schedule (d).]—The repeal of the words in

sec. 24 of the Conveyancing Act 1915 " unless

the lease contains an express provision to the

contrary " by paragraph (d) of the Second

Schedule to the licensing Act 1916 (No.

2855) is not a repeal for all purposes in rela-

tion to leases of licensed premises, but for the

purpose of the adjustment of rent by the

Licences Reduction Board only. Re Stewart

and Kelly, (1917) V.L.R., 359; 39 A.L.T.,

13; 23AL.R., 163. a' Beckett, J.

16
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VI,

—

Land Tax.

Land tax—Assessment—Land subject to

lease—Building lease—Assessment of lessee

—Unimproved value of lease—Deductions

—

Rates and taxes—Repairs—Land Tax Assess-

ment Act 1910-1911 (No. 23 of 1910—No. 18

of 1911), sec. 28.]—Unimproved land was

leased before the 1st July, 1910, for a term of

46| years by a lease under which the lessee

covenanted to pay an annual rent, to pay

rates and taxes in respect of the premises,

to erect at a certain cost buildings on the

land, to keep such buildings in good repair,

and to deliver them up to the lessor in good

repair at the end of the t«rni. Held, that

in apportioning the xmimproved value of the

land between the lessor and the lessee, the

lessor was not uiider sec. 28 of the Land Tax

Assessment Act 1910-1911, entitled to have

either the amount expended for rates and

taxes or for repairs added to the reserved

rent or allowed as a deduction. Apperly v.

Federal Commissioner of Land Tax, 17

C.L.R., 535 ; 20 A.L.R., 209. H.C., Griffith,

C.J., Barton, Isaacs, Gavam Duffy and Rich,

JJ. (1914).

Land tax—Assessment—Life tenant—Lease

for a definite term—Lease from year to year

—

Land Tax Assessment Act 1910-1914 (No. 22

of 1910—No. 29 of 1914), sec. 42a.]—A lease

from year to year is a lease for a definite term

within the meaning of sec. 4:2a of the Land

Tax Assessment Act 1910-1914, and there-

fore, the lessee under such a lease is not to be

deemed to be the life tenant of the land

leased. Weatherly v. Federal Commissioner

of Land Tax, 20 C.L.B., 282; 21 A.L.R.,

367. H.C., Oriffith, C.J., Gavan Duffy

and Rich, JJ.

Land Tax Act 1910 (No. 2284), sees. 3, 9,

20, 21, 39, 40—Land tax—Lands exempted

—

" Owner " — " Taxpayer " — Liability of

lessees—Assessment—Objection — Conclusive

evidence.]—^Where land is leased by any of the

bodies or persons mentioned in sec. 40 of the

Land Tax Act 1910 to persona other than

such bodies or persons for private purposes,

the lessee only is to be deemed the owner of

the land for the purposes of that Act, and, as

such, liable to assessment and taxation as

therein provided. The assessment roll is not

conclusive evidence of the liability of a person

not the owner of land for the purposes of the

Act and otherwise exempt from the provisions

of the Act. Semhle {per Hood, J.).—A tax-

payer means an owner not exemipt from the

provisions of the Act. Webb v. Rudd, (1914)

V.L.R., 507 ; 36 A.L.T., 55 ; 20 A.L.R., 286.

F.C., a' Beckett, Hodges and Hood, JJ.

VII.

—

Fences Act ; Licensing Act ; Rights

AND Obligations oe Landlord and

Tenant Under.

Fences Act 1890 (No. 1092), sec. 5—Occu-
pier—Owner—Tenant in possession.] —See

Fences Act. Luxford v. Cairns, (1914)

V.L.R., 433 ; 36 A.L.T., 59 ; 20 A.L.R., 301.

Licensing Act 1906 (No. 2d68), sec. 30—
Licensed Premises Act 1894 (No. 1364), sec.

2 (2)—Grocer's licence—Landlord's interest

in—Removal to other premises.]—The land-

lord of premises in respect of which the

tenant holds a grocer's licence <inder the

Licensing Acts has no proprietary interest

in the licence. Held, accordingly, that in

the absence of a covenant by the tenant

against doing anything which might result

in the loss or removal of the licence, an

application by the landlord for an injunction

restraining the tenant from proceeding

further with an application for authority to

remove the licence to other premises should

be refused. Scott v. Guy, (1914) V.L.R.,'

521 ; 36 A.L.T., 61 ; 20 A.L.R., 304.

a' Beckett, J.

VIII.

—

Determination of Tenancy ; Re-

lief Against Forfeitu^re. '

Landlord and Tenant Act 1890 (No. 1108),

sees. 89, 92—" Person "—" Agent "—Re-
covery of possession—Summary proceedings

before Justices—Notice to quit and notice of

intention to proceed to recover possession

—

Notices signed and given in the firm name by

a firm as agents—Sufficiency of—^Proceedings

in the firm name.]—A firm may be an

" agent " of a landlord and take proceedings

in the firm name to recover possession of land

under Part V. of the Landlord and Tenant

Act 1890 ; and a notice to quit and the

prescribed notice of intention to proceed to
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recover possession to be signed and given to

-the tenant may be signed and given by any
partner in the name of the firm. W. H.
Tuckett ds Sons v. Ransom, (1914) V.L.R., 8 ;

35 A.L.T., 93; 19 A.L.R., 588. a' Beckett,

J.

Landlord and tenant—Forfeiture, relief

against—Notice to remedy breach of covenant,

sufficiency of—Conveyancing Act 1904 (No.

1953), sec. 19.]—A notice under sec. 19 of the

Conveyancing Act 1904 served by a lessor on
a. lessee must in the case of a covenant to

(keep in repair state the particular condition

of the premises which the lessee is required

to remedy and not merely that there has been

a failure to comply with the covenant.

Gerraty v. McOavin, 18 C.L.R., 152; (1914)

V.L.R., 283 ; 20 A.L.R., 182. H.C., Griffith,

(J. J., Barton, Isaacs, Gavan Duffy and Rich,

JJ.

Conveyancing Act 1904 (No. 1953), sees.

15, 24—Landlord and tenant—Condition of

re-entry—Severance of reversionary estate

—

Apportionment of condition—Option of re-

newal—Exercise of option after coming into

operation of Conveyancing Act 1904—'Land

under Transfer of Land Act 1890—Lease not

registered.]—A lease of land under the

Transfer of Land Ad 1890 which was made
before the Conveyancing Act 1904 came into

operation, and which was not registered in

accordance with the former Act, contained

an option of renewal bj' the lessee which was

exercised after the latter 4-ct came into opera-

tion. Held, that the assignee of the rever-

sion in part of the land was under sec. 15 of

the Conveyancing Act 1904 entitled to take

advantage of the condition of re-entry in the

lease. Gerraty v. McGmrin, 18 C.L.R., 152;

<1914) V.L.R., 283; 20 A.I..R., 182. H.C.,

Griffith, C.J., Barton, Isaacs, Oavan Duffy

and Rich, JJ.

Landlord and tenant— Covenant—Perform-

ance impossible by law—Factories and Shops

Act 1905 (No. 1975), sees. 11, 12, 14, 151,

154.]

—

See ante, II. Covenants ; (d) Impos-

sibility of Performance. Gerraty v. Mc Gavin,

18 C.L.R., 152; (1914) V.L.R., 283; 20

A.L.R., 182.

IX.

—

Legal Pkoobedings ; Practice.

Lease— Lessor and lessee— Assignment

without consent — Disputed questions of

fact—Jurisdiction to decide—Conveyancing

Act 1904 (No. 1953), sec. 23.]—On an applica-

tion under sec. 23 of the Conveyancing Act

1904, there is jurisdiction to decide questions

of fact in dispute between lessor and lessee.

Waters v. Daly, (1913) V.L.R., 130; 19

A.L.R., 176. Hodges, J.

Order HI., r. 6 (Rules of 1906)—Order
XIV., r. 1—Specially indorsed writ—Action

for recovery of land—Mortgagor and mort-

gagee—No attornment clause in mortgage

—

Relation of landlord and tenant—Constructive

tenancy—Transfer of Land Act 1890 (No.

1149), sec. 124.]—See ante, I Ckeation of

Tenancy ; Capacity ; Statute of Frauds.

Equity Trustees, Executors and Agency Co.

Ltd. v. ise, (1914) V.L.R., 57; 35 A.L.T ,

98 ; 19 A.L.R., 591.

Landlord and Tenant Act 1890 (No. 1108)

sees. 89, 92—" Person "—" Agent "—Re-
covery of possession—Summary proceedings

before Justices—Notice to quit and notice of

intention to proceed to recover possession

—

Notices signed and given in the firm name by a

firm as agents—Sufficiency of—Proceedings

in firm name.]—See ante, VIII. Determina-

tion OF Tenancy ; Relief Against For-

feiture. W. H. Tuckett d> Sons v. Ransom,

(1914) V.L.R., 8 ; 35 A.L.T., 93 ; 19 A.L.R.,

588.

LANDS ACQUISITION ACT

Land-—Compulsory acquisition—Compensa-

tion — Valuation — Evidence — Lands

Acquisition Act 1906 (No. 13 of 1906), sees.

15, 16, 28, 29, 36, 38.]—In determining the

amount of compensation payable under the

Lands Acquisition Act 1906, the Court should

consider the most' advantageous purpose for

which the land was adapted at the date in

question, in so far ' as such purpose would

increase its value to the claimant, and assess

the compensation on that basis. Spencer v.

The Commonwealth, 5 C.L.R., 418, and In re

Lucas and Chesterfield Gas and Water Board,
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(1909) 1 K.B., 16, applied. Minister of State

for Home Affairs v. Rostron, 18 C.L.R., 634.

Isaacs, J. (1914).

Land— Acquisition by Commonwealth

—

" Sell and convey "—Lease by municipality

to the Commonwealth—Power of municipality

to grant lease—Lease for 500 years at pepper-

corn rent—Refusal by Registrar of Titles to

register—Local Government Act 1903 (No.

1893), sees. S38, 239—Lands Acquisition Act

1906 (No. 13 of 1906), sees. 5, 8, 9—Defences
and Discipline Act 1890 (No. 1083), sec. 12—

The Constitution (63 & 64 Vict. c. 12), sees.

51 (xxxi.), 69, 70.]—See Local Government.

The King v. Begistrar of Titles ; Ex parte

The Commonwealth, 20 C.L.R., 379; (1916)

V.L.B., 65 ; 21 A.L.B., 435.

Land— Acquisition by Commonwealth

—

Easement—Right to light and air in respect to

future buildings—Registration—Lands Ac-

quisition Act 1906 (No. 13 of 1906), sees. 5,

20—Transfer of Land Act 1915 (No. 2740),

sees. 68, 73.]

—

See Easements, cols. 237, 238.

The Cwnmonwealth v. Begistrar of Titles, 24

C.L.R., 348 ; (1918) V.L.R., 228 ; 24 A.L.R.,

106.

LANDS COMPENSATION ACT

Compensation for land compulsorily taken

—Land taken from owner for railway purposes

—Land retained by owner depreciated in value

by railway traffic—Depreciation not due to

anything done pn land taken—Lands Compen-

sation Act 1915 (No. 2678),. sec. 35.]—The

Victorian Railways Commissioners under

their statutory powers took a public road

adjoining land belonging to L., also a piece of

the land belonging to L., and also land belong-

ing to other owners for the purpose of build-

ing a railway along such road past the land

retained by L. on to the land taken from L.

and that taken from the other owners, where

the Commissioners proposed to establish

a depot for goods. The land taken from L.

was separated by a, street from that retained

by him. In an arbitration between the

Commissioners and L., the arbitrator found

that in order to use the land taken from L.

as part of the depot for goods the Commis-

sioners would have to run trains past the land

retained by L. which owing to smoke smuts

and vibration would be thereby depreciated

in value, but that this depreciation in value

would not arise from any act which the

Commissioners were likely to do or omit on

the land taken from L. Held, that L. was

not entitled to compensatioil for such depre-

ciation. Be Laycock and The Victorian

Railways Commissioners, (1917) V.L.R., 556 ;

39 A.L.T., 65; 23 A.L.R., 329. F.C.,

Madden, C.J., Hodges and Hood, JJ.

Compensation for land compulsorily taken

—Withdrawal of notice to treat—^Simul-

taneous service of second notice to treat—

-

Date to be considered in valuing land—Lands

Compensation Act 1915 (No. 2678), sees. 9,

35.]—The Victorian Railways Commissioners

served the owner of certain land with notice

to treat on 12th May, 1913. On 26th June,

1914, they served him simultaneously with

a second notice to treat and a notice with-

drawing the first notice to treat. Held, that

the first notice to treat having been aban-

doned compensation should be based on the

value of the~ land at the date of the service of

the second notice to treat. Re Laycock and

The Victorian Railways Commissioners,

(1917) V.L.R., 556; 39 A.L.T., 65; 23

A.L.R., 329. F.C., Madden, C.J., Hodges

and Hood, JJ.

Arbitration— Compensation — Compulsory

purchase—Principles of valuation—Tramway
Board Act 1915 (No. 2818), sees. 34, 46, 48.]—

See Compulsory AcQtnsiTiON of Land and

Compensation. Cols. 85, 86. Re Melbourne

Tramway and Omnibus Co. Ltd. and The

Tramway Board, (1917) V.L.R., 472 ; 23

A.L.R., 219.

Land—Compulsory purchase—Contract by

owner for building on land—Non-performance

of contract—Compromise with builder.—

Frahran and Malvern Tramway Trust Acts

(Nos. 2130, 2166, 2294, 2396).]—/See Com-

PuxsoRY Acquisition of Land and Com-

pensation, col. 87. In re Prahran and

Malvern Tramways Trust and Wa/rd, (1915)

V.L R., 656 ; 37 A.L.T., 45 ; 21 A.L.R., 378
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Land—Compulsory purchase— Suitability

ior tramway purposes—Measure of compensa-
tion—Notice to treat—Date with reference to

which compensation should be fixed—Prahran
and Malvern Tramway Trust Acts (Nos. 2130,

2166, 2294, 2396).]—-See Compotsory Acqui-
sition OF Land and Compensation, col. 88.

In re Prahran and Malvern Tramways Trust

and Wa/rd, (1915) V.L.R., 656; 37 A.L.T.,

45 ; 21 A.L.B., 378.

Tramway Board Act 1915 (No. 2818), sees.

34 (1) (i) (ii) (iv), 50 (2) (b)—Compulsory pur-

chase— Compensation— Date in relation to

which value to be ascertained.]—See Compul-
sory Acquisition of Land and Compensa-

tion. Col. 88. Re Melbourne Tramway and

Omnibus Co. Ltd. and The Tramway Board,

(1917) V.L.R., 472 ; 23 A.L.R., 219

LAND TAX
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value of the land attributable to the opera-

tions of man upon the land effected since the

land haa ceased to be Grown land, the bene-

fit of which continues at the date of valuation,

and also includes the present enhancement of

value attributable to those operations of

nature which are only effectual by reason of

what man has done. The word " improve-

ments " in the definition of the term " unim-

proved value " of land in that section,

includes such of the above-mentioned opera-

tions of man and nature as have contributed

to bring about the present enhancement of

the value of the land. Morrison v. Federal

Commissioner of Land Tax, 17 C.L.R., 4-98
;

20 A.L.R., 113. H.C., Griffith, C.J., Barton,

Isaacs, Powers and Rich, JJ. (1914)

(c) Liability.

(1) Ownership Generally.

Land tax — Assessment— Joint owners—

" Owner "—Trust estate —Person entitled to

land for " estate of freehold in possession "

—

Equitable estate of freehold in possession

—

Trust for accumulation—Gift of residue

—

Interest of residuary legatee—Land Tax Assess-

ment Act 1910-1914 (No. 32 of 1910—No. 29

of 1914), sees. 3, 38.]— fl'eid, by Griffith,

C.J., and Isaacs, J. {Rich, J., dissenting),

that, where under a will trustees held real and

personal estate upon trust to accumulate a

specified sum to be paid at the end of a certain

period to certain persons and to divide the

residuary estate among certain other persons,

those other persons were not, while the trust

for SiCCumulation was still in operation,

entitled to an " estate of freehold in posses-

sion " and consequently were not " owners "

and, therefore, not '" joint owners " of the

land comprised in the trust estate within the

meaning of the Land Tax Assessment Act

1910-1914. Held, by Griffith, C.J., and

Isaacs, J., that it is an essential element of

an " estate of freehold in possession " as that

term is used in the definition of " owner "

in .sec 3 of the Lamd Tax Assessment Act

1910-1914, that the person entitled to the land

for that estate has .» present right of bene-

ficial enjoyment of the land, whether accom-

panied by actual physical possession or not.

Glenn v Federal Commissioner of Land Tax,

20 C.L.E., 490; 21 A.L.R , 465. H.C.

(1915).

Land tax—Assessment—Deductions—Joint

owners — " Owner " — Trust estate —
Person entitled to land for " estate of freehold

in possession "—Equitable estate of freehold

in possession—Trust for accumulation—Land

Tax Assessment Act 1910-1914 (No. 22 of 1910

—No. 29 of 1914), sees. 3, 38 (7).]—Under a

will of real and personal property trustees

held the estate upon trust, subject to certain

annuities, to accumulate the income during

the life of the testator's widow and after her

death to appropriate the estat-e, including the

accumulations to his children in certain

shares as tenants in common, and to pay the

income of the shares to the children respect-

ively for life, and after their respective deaths

upon trust as to their respective shares for

their children who should attain the age of

twenty-one years or marry under that age.

One of the testator's children died leaving a

daughter surviving. Held, that the testator's

surviving children and his grand-daughter

were not during the life of his widow entitled

to the land comprised in the estate for an

estate of freehold in possession, and therefore

were not " joint owners " of the land within

the meaning of the Land Tax Assessment

Act 1910-1914. Glenn v. Federal Commis-

sioner of Land Tax, 20 C.L.R., 490; 21

A.L.R., 465, followed. Union Trustee Co.

of Australia Ltd., v. Federal Commissioner

of Land Tax, 20 C.L.R., 526 ; 21 A.L.R.,

481. H.C., Griffith, C.J., Gavan Duffy and

Rich, JJ (1915)

Land Tax Assessment Act 1910-1914 (No.

22 of 1910—No. 29 of 1914), sec. 3—
"Owner," meaning of.]—^The definition of

the term " cwner " in sec. 3 of the Lamd Tax

Assessment Act 1910-1914 should be read as

if after the words " ' Owner ' in relation to

land includes " the words " besides absolute

owners " were inserted, and so read the

definition is exhaustive. Union Trustee Co.

of Australia Ltd. v. Federal Com/missioner of

Land Tax, 20 C L R , 526 ; 21 A.L.R., 481.

H.C, Griffith, C.J., Gavan Duffy and Rich,

JJ. (1915).
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Land tax —Assessment — Owner — Rent
charge — Security for money — Land Tax
Assessment Act 1910-1913 (No. 22 o! 1910—
No. 37 of 1912), sees. 3, 32.]—See post, (5)

Interest by way of Mortgage or Security.

Cochrane v. Federal Commissioner of Land
Tax, 21 C.L.R., 422 ; 22 A.L.R., 163.

(2) Joint Ownership.

Trustee — Deductions — Interest of bene-

ficiaries—"Original share"—Land Tax As-

sessment Act 1910-1911 (No. 22 of 1910—No.
12 of 1911), sec. 38 (7) (8).]—By his will a

testator who died before 1st July, 1910, gave

certain land to trustees for the benefit of his

daughtter for life with remainder to the child-

ren of that daughter in equal shares. On
30th June, 1911, the testator's daughter being

then dead, the trustees held the land for the

daughter's children. Held, that those child-

ren were not holders of original shares in the

land within the meaning of sec. 38 (8) of the

Land Tax Assessment Act 1910-1911, and,

therefore, that in assessing the land as on the

last mentioned date the trustees were not

entitled in respect of the interests of those

children to the benefit of see. 38 (7) of the

Act. Lewis v. Federal Commissioner of Land

Tax, 17 C.L.R., 566 ; 20 A.L.R., 270. H.C.

Griffith, C.J., Barton, Isaacs, Gavan Duffy

and Rich, JJ. (1914).

Land tax—Assessment—"Joint owners"

—Beneficial interest in land under will

—

Trust for conversion—^Land still held by

trustees—Interest in land under intestacy

—

Aggregation of interests—Statutory deductions

—Land Tax Assessment Act 1910 (No. 22 of

1910), sees. 3, 33, 35, 38.]—By the will of a

testator who died before 1st July, 1910, his

real and personal estate including certain

land, was given to trustees upon trust for

realization with powers of postponement 'and

management, and to hold the proceeds of

realization upon trust for his children, who

at his death were six in number. On 30th

June, 1910, the trustees still held the land.

Held, that under the Land Tax Assessment

Act 1910, the six children were as of 30th

June, 1910, " joint owners " of the land.

On the death of their mother, who died

intestate before lat July, 1910, the six

children as her next of kin became jointly

entitled to certain other land forming part of

her estate Held, that under the Land Tax

Assessment Act 1910, the six children were

as of 30th June, 1910," joint owners " of that

other land. Held, also, that the six children

were liable under the Act to be assessed as of

30th June, 1910, as joint owners of an estate

comprising the aggregate of the land held by

the trustees of their father's will and that

in which they were interested as next of kin

of their mother ; and that on such assessment

they were entitled under sec 33 of the Act

to six deductions of £5,000. Baird v. Federal

Commissioner of Land Tax, 19 C.L.R., 490;

21 A.L.R., 55. H.C, Griffith, C.J., Barton

and Isaacs, JJ. (1915).

Deductions—Trustees of deceased partners

—Wills of testators who died before 1st July,

1910—Beneficiaries not relatives of testator's

by blood, &c.—Land Tax Assessment Act

1910-1912 (No. 22 of 1910—No. 37 of 1912),

sec. 38 (7).]—Certain lands were held aa to one

undivided moiety by trustees in fee under the

will of A. as joint tenants, and as to the other

undivided moietjr by other trustees in fee

under the will of B. as tenants in common, so

that the trustees of A. and those of B. were

joint owners within the meaning of the Land

Tax Assessment Act 1910-1912. Both A. and

B. had died before 1st July, 1910. The trustees

of A. held on behalf of the children of A.

equally, and the trustees of B. on behalf of

the children of B. equally ; the children of A.

were not related to B. nor the children of B.

to A. Held, by Isaacs, Gavan Duffy and

Bich, JJ. (Griffith, C.J., and Barton, J.,

dissenting), that the trustees, as representing

the beneficiaries under the above-mentioned

wills, were not entitled to the benefit of sec.

38 (7) of the Land Tax Assessment Act 1910-

1912. Isles V. Federal Commissioner of

Land Tax, 14 C.L R., 372 ; 18 A.L.R., 392,

distinguished. Baird v. Federal Commis-

sioner of Land Tax, 19 C.LR., 490; 21

A,L.R., 55, diseussed. Clifford v. Deputy

Federal Commissioner of Land Tax, 19 C.L.R,

593; 21 A.L.R., 165. H.C. (1915).
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Land tax — Assessment — Joint owners

—

Beneficial interest under will of testator who

died before 1st July, 1910—Relatives of testator

—Gift by will of original interest to another

relative—Land Tax Assessment Act 1910-

1914 (No. 22 of 1910—No. 29 of 1914), sees.

38 (7), 38a.]—A testator, who died before

1st July, 1910, by his will devised his land to

trustees upon trust for the benefit of his eight

children, all of whom survived him, as tenants

in common. One of his daughters died after

that date, having by her will given all her

property to her husband. Held (by Griffith,

C.J., Barton, Isaacs, Higgins, Gavan Duffy,

Powers and Rich, JJ.), that the beneficial

interest in the land, although still shared

among a number of persons, all of whom were

relatives of the testator by blood, marriage

or adoption, was no longer so shared under the

testator's will within the meaning of sec. .38

(7) of the Land Tax Assessment Act 1910-

1914, and, therefore, that the trustee was

entitled to only one deduction of £.5,000.

By Higgins and Powers, JJ.—The legal

position is made clear by sec. 38a of the Act.

Quaere, whether the same result would follow

from see. 38 (7) taken by itself. Wilson v.

Federal Commissioner of Land Tax, 21

C.L.R., 225 ; 22 A.L.B., 79. H.C. (1916).

Land tax — Assessment — Joint owners —
Interest under several settlements or wills

—

"Beneficial interest in land "—Land Tax

Assessment Act 1910-1914 (No. 22 of 1910—

No. 29 of 1914), see. 38 (7), (8).'\—HeM, by

Griffith, C.J., and Barton, Gavan Duffy

and Rich, JJ, (
Isaacs, J., dissenting), that

the term " beneficial interest in land " in the

previso to sub-sec. 7 of sec. 38 of the Land

Tax Assessment Act 1910-1914 refers to the

beneficial interest in land mentioned in the

first part of the sub-section, and means the

whole beneficial interest in the land assessed ;

that the proviso does not apply to a case in

which each of the settlements or wills relied

upon comprises only an undivided interest

in land ; and that the only effect of the

proviso is that, when the same group of per-

sons take different parcels of land under more

than one settlement or will, then, whether

the settlors or testators are a single person

or not, the privilege conferred by sub-sec. 7

must be claimed once for all, in respect of

the aggregate value of the land. Clifford

v. Deputy Commissioner of Land Tax, 19

C.L.R., 593 ; 21 A.L.R., 165, and Wilson v.

Federal Commdssioner of Land Tax, 21

C.L.R., 225 ; 22 A.L.R., 79, applied. Em-

merton v. Federal Commissioner of Land Tax,

22 C.L.R., 40 ; 22 A.L.R., 335. H.C. (1916).

Land tax— Assessment— Joint owners—
Beneficial interest under settlement made, or

will of testator who died before 1st July, 1910

—Interest under several settlements or wills

—

"Beneficial interest in land"—Holders of

" original shares "—Land Tax Assessment

Act 1910-1914 (No. 23 of 1910—No. 29 of

1914), sec. 38 (7) (8).]—A testator who died

in 1863 by his will devised his real estate to

trustees upon trust to sell and distribute the

proceeds, one-half to his son A., one-quarter

to his son B., and one-quarter to his daughter

C. for life with remainder to her children.

A., who died in 1865, by his will gave one-half

of his estate to his brother B. and one-half

to his sister C. for life with remainder to her

children. B. died in 1866, intestate, and hia

interest in his father's estate became divided

equally between his mother and C. By deed

of settlement made in 1 868 the mother and

C. settled the interests which they had

acquired under B.'s intestacy upon the same

trusts in favour of C. and her children as

those of her share under the original testator's

will. C. died in 1883 leaving five children.

On the assessment of the trustees of the

original will under the Land Tax Assessment

Act 1910-1914 in respect of the land held by

them in trust for the five children. Held, by

Griffith, C.J., and Isaacs, Barton, Gavan

Duffy and Rich, JJ., that the five children

were not within the terms of the proviso to

sec. 38 (7), and, therefore, that the trustees

were entitled to only one deduction of £5,000.

By Isaacs, J.—On the ground that none of

the five children was the holder of an original

share within the meaning of sub-sec. 8 of

sec. 38 of the Act. Emmerton v. Federal

Commissioner of Land Tax, 22 C.L.R., 40

;

22 A.L.R., 33,5. H.C. (1916).

Land — Assessment — Joint owners —
" Owner "—Trust estate—Person entitled to
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land for " estate of freehold in possession "—
Equitable estate o£ freehold in possession-
Trust for accumulation—Gift of residue-
Interest of residuary legatee—Land Tax
Assessment Act 1910-1914 (No. 22 of 1910-
No. 29 of 1914), sees. 3, 38.]—See ante, (1)

Ownership Generally. Glenn v. Federal

Commissioner of Land Tax, 20 C.L.R., 490

;

21 A.L.R., 465.

Land tax — Assessment — Deductions —
Joint owners— " Owner '

'— Trust estate—
Person entitled to land for " estate of freehold

in possession "—Equitable estate of freehold

in possession—Trust for accumulation—Land
Tax Assessment Act 1910-1914 (No. 22 of

1910—No. 29 of 1914), sees. 3, 38 (7).]—See

ante, (1) Ownership Generally. Union Trus-

iee Co. of Australia Ltd. v. Federal Gommis-
Moner of Land Tax, 20 C.L.R., 526; 2]

A.L.R., 481.

(3) Life Tenancy.

Land tax—Assessment—Equitable tenant

ior life without power to sell under will taking

«ffect before July, 1910—Right to be assured

as legal tenant—Land Tax Assessment Act

1910 (No. 22 of 1910), sees. 25, 35—Land Tax

Assessment Act 1911 (No. 12 of 1911), sees. 3,

13—Land Tax Assessment Act 1912 (No. 37

of 1912), sees. 7, 12.]—Although.under the

Land Tax Assessment Act 1910 an equitable

"tenant for life of land, without power to sell,

tinder the will of a testator who died before

1st July, 1910, was, in respect of his assess-

ment for the year beginning 1st July, 1911,

entitled to the benefit conferred by the

proviso to sec 25 of that Act, the effect of

the amendments of that section made by sec.

3, and of see. 13 of the Land Tax Assessment

Act 1911 was to deprive him of that benefit

notwithstanding the provisions of see. 35

of the Principal Act. The amendment of

sec. 35 by sec. 37 of the Lamd Tax Assessment

Act 1912 is a declaration in clear terms that

the law is what it really was before, and,

therefore, does not affect the result. Hedder-

toick V. Federal Commissioner of Land Tax,

16 C.L.R., 27 ; (1913) V.L.R., 450; 19 A.L.R.,

112. H.C., Griffith, C.J., Barton and Qavan

Duffy, JJ. (
Isaacs, J., dissenting).

Land tax—Assessment—Will of testator who
died before 1st July, 1910—Equitable life

interest in term of years—Land Tax Assess-

ment Act 1910 (No. 22 of 1910), sec. 35.]—
By the will of a testator who died before Ist

July, 1910, certain pastoral properties were

devised to trustees upon trust to canry on the

pastoral business until the expiration of

twenty-one years from his death, and to

stand possessed of the net annual income for

such of seven of his children (who were

named) as should be living at the expiration

of the annual period (a term defined in the

will) during or in respect of which it should

have arisen, and such of the children of any
of the seven who should then be dead as

should be living at the expiration of the

annual period, and after the expiration of the

period of twenty-one years upon trust to

convert and to divide the proceeds, after

making certain payments, equally among
such of the seven children who should be then

living and such of the children of any deceased

child as should then be living, such children

taking their parent s share. Held, that the

children of the testator were not tenants for

life within the meaning of the proviso to

sec. 25 (1) of the Land Tax Assessment Act

1910, and, therefore were not entitled to the

benefit of that proviso. Trustees Executors

and Agency Co. Lid. v. Commissioner of

Land Tax {Federal}, 20 C.L.R., 21 ; (1915)

V.L.R.,245; 21 A.L.R., 185. li.C., Griffith,

C.J., Isaacs, Higgins, Gavan Duffy and Rich,

.IJ.

(4) Leasehold Interests.

Land tax—Assessment—Land subject to

lease—Building lease—Assessment of lessee

—

Unimproved value of lease- -Deductions

—

Rates and taxes— Repairs— Land Tax Assess-

ment Act 1910-1911 (No. 22 of 1910-No. 12

of 1911), sec. 28.]—Unimproved land was

leased before 1st July, 1910, for a term of 46j

years by a lease under which the lessee

covenanted to pay an annual rent, to pay

rates and taxes in respect of the premises,

to erect at a, certain cost buildings on the

land, to keep such buildings in good repair,

and to deUver them up to the lessor in good

repair at the end of the term. Held, that in
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apportioning the unimproved value of the

land between the lessor, and the lessee the

lessee was not, under sec 28 of the Land Tax

Assessment Act 1910-1911, entitled to have

either the amount expended for rates and

taxes or for repairs added to the reserved rent

or allowed as a deduction. Apperly v.

Federal Commissioner of Land Tax, 17

C.L.R., 535 ; 20 A.L.R., 209 H.C., Griffith,

C.J., Barton, Isaacs, Oavan Duffy and Rich,

JJ. (1914).

Land tax — Assessment — Life tenant —
Lease for a definite term—Lease from year to

year—Land Tax Assessment Act 1910-1914

(No. 22 of 1910—No. 29 of 1914), sec. 42a.]—

A lease from year to year is a lease for a

definite term within the meaning of sec. 4:2a

of the Land Tax Assessment Act 1910-1914,

and, therefore, the lessee under such a, lease

is not to be deemed to be the life tenant of the

land leased. Weatherly v. Federal Commis-

sioner of Land Tax, 20 C.L.E., 282 ; 21

A.L.R., 367. H.C., Griffith, C.J., Gavan

Duffy and Rich, JJ. (1915).

(5) Interest by Way of Mortgage or Security.

Land tax — Assessment — Owner — Rent

charge—Security for money—Land Tax As-

sessment Act 1910-1912 (No. 22 of 1910—No.
37 of 1912), sees. 3, 32.]—A testator who died

before 1st .July, 1910, by his will, after making

certain bequests, gave the residue of his estate

real and personal to trustees. He gave to his

widow an annuity which he declared should

be a yearly rent charge charged upon and
issuing out of certain specified freehold lands

in Melbourne, and all other lands of his,

freehold or otherwise, in Victoria and else-

where. Held, by the whole Court, that the

testator's widow was not liable to land tax

in respect of the lands upon which the rent

charge was charged. By Griffith, C.J.,

Barton, Oavan Duffy and Rich, JJ., on the

grounds that she was not either at law or in

equity " entitled to receive, or in receipt of,

or if the land were let to a tenant .

entitled to receive the rents and profits " of

those lands, and therefore was not an
" owner " of them within the definition of

that term in sec. 3 of the Land Tax Assess-

ment Act 1910-1912 ; and, that, even if

she were an " owner " of those la,nds, she

held the rent charge by way of security for

money, and was therefore exempted from

liability to land tax by sec. 32 of the Act,

By Isaacs, J., on the ground that, although

by virtue of the rent charge she was an
" owner " of those lands within the definition

she held the rent charge by way of security

for money, and so was exempted from

liability to land tax by sec. 32. Cochrane v.

Federal Commissioner of Land Tax, 21

C.L.R., 422 ; 22 A.L.R., 163. H.C. (1916).

(d) Other Points.

Income tax — Assessment — Deduction —
Outgoings incurred in production of income

—

Disbursements or expenses wholly and

exclusively laid out or expended for purposes

of trade—Commonwealth land tax—^Income

Tax Act 1895 (No. 1374), sec. 9.]—See Income

Tax Acts. Moffatt v. Webb, 16 C.L R., 120 ;

(1913) V.L.R., 450 ; 19 A.L.R., 190.

Licensing Act 1890 (No. 1111), sees. 17, IS

—Valuation of premises for purpose of deter-

mining licence fees—Method of assessment— '

Bent, whether a proper basis of assessment—

-

Rent agreed to be paid under long lease

—

Rent agreed to be paid for fresh lease by tenant

in possession—Deductions—Increased licence

fees—Land tax—Compensation fee—Repairs

and renewal reserve.]—See Licensing. Beck-

man V. O'Malley, il914) V.L.R., 340; 35

A.L.T., 185 ; 20 A.L.R., 172.

Vendor and purchaser—Conditions of sale

—

Land tax to be paid by purchaser—^Vendor

owner of other lands—^Liability of purchaser,

how estimated—Land Tax Assessment Act

1911 (No. 18 of 1911), sec. 10.]—-See Contbact
OR Agreement, col. 122. In re Clarke and

Learmonth's Contract, (1916) V.L.R., 151;

37 A.L.T., 178 ; 22 A.L.R., 43.

II.—State.

Land Tax Act 1910 (No. 2284), sees. 3, 9,

20, 21, 39, 40—Land tax—Laads exempted—
" Owner "—" Taxpayer "-Liability of les-

sees— Assessment— Objection — Conclusive

evidence.]—Where land is leased by any of
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the bodies or persons mentioned in sec. 40

of the Land Tax Act 1910 to persons other

than such bodies or persons, for private pur-

poses, the lessee only is to be deemed the

owner pf the land for the purposes of that Act

and, as such, liable to assessment and taxa-

tion as therein provided. The asaessment

roU is not conclusive evidence of the liability

to taxation of a person not the owner of land

for the purposes of the Act and otherwise

exempt from the provisions of the Act.

Semble {per Hood, J.).—-A taxpayer means an

owner not exempt from the provisions of the

Act. Webb v. Rttdd, (1914) V.L.R., 507 ; 36

A.L.T., 55 ; 20 A.L.R., 286. F.C., a' Beckett,

A.C.J., Hodges and Hood, JJ.

Land Tax Act 1910 (No. 2284), sees. 3, 9,

39, 49, 65, 84—Land tax—Exemption

—

" Land used exclusively for charitable pur-

poses "—Land let to tenants for business,

residential or agricultural purposes.]—Land

was held on trust to apply the income thereof

to " religious and useful purposes " as the

clergyman in charge of a certain Church

might determine. Part of the land was

leased by the trustees to tenants who occupied

it for business, residential or agricultural

purposes. Held, that the land so leased was

not land " used exclusively for charitable

purposes " within the meaning of sec. 9 (2)

(/) of the Land Tax Act 1910, and that the

trustees were not exempt from land tax in

respect thereof under that sub-section, or

under sec. 9 (3) (a). The King v. Sandhurst

and Northern District Trustees Executors and

Agency Co. Ltd., (1915) V.L.R., 682; 37

A.L.T., 112 ; 21 A.L.K., 478. F.C., Madden,

C.J., Hodges and Hood, JJ. (1915).

Evidence—Production of land tax returns

—

Confidential documents—Claim of Privilege

—

Documents in possession of Crown—Opinion

of Minister that production would be subversive

of the public interest—Consent of parties—

Duty of Court—Land Tax Act 1910 (No.

2284).]—Where the responsible Minister of

the Crown objects by affidavit to the produc-

tion by the Commissioner of Taxes at the

trial of an action of certain returns furnished

by the plaintiff under the lAind Tax Act

1910, on the ground that in his opinion their

production would be contrary to and sub-

versive of the public interest. Held, that

although the parties consented to the pro-

duction of such returns, the Court should

not, in the face of the objection on oath,

compel their production. Hughes v. Vargas,

9 R., 661 ; 9 T.L.R., 551, followed ; Mar-

coni's Wireless Telegraph Co. Ltd. v. The

Commonwealth {No.. 2), 16 C.L.R., 178, con-

sidered. Spong V. Spong, (1914) V.L.R., 77 ;

35 A.L.T., 141 ; 20 A.L.R., 60. Hood, J

LARCENY

See CRIMINAL LAW.

LEASE

See LANDLORD AND TENANT,

LEAVE AND LICENCE

See LICENCE.

LEGACY

See WILL.

LETTING AND HIRING

See CONTRACT OR AGREEMENT.

LIBEL

See DEFAMATION.
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LICENCE

See also, Licensing.

Licence—Revocation of licence—Trespass

—

Bights and powers o£ police officeis.]—

A

polige constable is not entitled to enter

another person's premises without that other's

consent, express or implied, and the unauthor-

ized order of a superior officer makes no differ-

ence. The implied licence or invitation to

customers to enter the business premises

of a shopkeeper extends to a police constable,

but such licence is revocable at the will of the

shopkeeper and the licensee becomes a tres-

passer if he refuses to leave the premises

when ordered to do so by the shopkeeper.

Mackay v. Abrahams, (1916) V.L.R., 681 ;

38 A.L.T., 78 ; 22 A.L.R., 385. Hood, J.

Dairy Supervision Act 1915 (No. 2639), sees.

12 (5), (9), 44 (1) (g)— Dairy— Renewal of

licence—Conditions of deprivation of licence.]

— See Dairy Supervision Act, col. 200.

Beckwith v. Nichol Bros., (1916) V.L.B., 261

;

37 A.L.T., 182 ; 22 A.L.R., 103.

Dairy Supervision Act 1915 (No. 2639),

sec. 44 (1) (g)—Dairy licence—Fee paid to

and retained by authorities—Rights of appli-

cant to. be treated as licensee.]^—See Dairy
Supervision Act, cols. 200, 201. Beckwith

v. Nichol Bros., (1916) V.L.R., 261; 37

A.L.T., 182 ; 22 A.L.R., 103.

Milk and Dairy Supervision Act 1905 (No.

2011), sees. 3, 11, 31, 44^" Dairy farm "—
Evidence to prove existence of—Habitual user

—Not holding licence required by Act—^Prem-

ises within area in which keeping cows is

prohibited.]—See Health (Public). Mohr
V. Daly, (1914) V.L.R., 439 ; 36 A.L.T., 25 ;

20 A.L.R., 299.

Trading with the Enemy Act 1914 (Nos. 9

and 17 of 1914), sees. 2, 3—Proclamation of

9th September, 1914—Transactions entered

into before outbreak of war—Payments in

respect of, whether lawful—Licence.]—See

Contract or Agreement, cols. 112, 113.

Hirsch v. Zinc Corporation Ltd., 24 C.L.R.,

34; (1917) V.L.R., 680; 23 A.L.R., 388.

Marine Stores and Old Metals Act 1915 (No.

2689), sees. 28, 39, Third Schedulfr—Licence-

Dealer in marine stores—Consent of Council of

municipality to establishment of business

—

Condition precedent—Jurisdiction of Justices

—Health Act 1915 (No. 2665), sees. 286, 288.]

—iSee Marine Stores and Old Metals Act.

Morris v. Prahran Council, (1917) V.L.R.,

170 ; 38 A.L.T., 149 ; 23 A.L.R., 60.

Unused Roads and Water Frontages Act

1903 (No. 1894))—Licensee—Fences Act 1915

(No. 2651), sec. 5—Whether licensee an

"occupier" within the Fences Act.]—See

Fences Act. Col. 35". Murphy v. Murphy,

(1916) V.L.R., 691 ; 38 A.L.T., 86.

Evidence—Billiard-room licence.]—Obser-

vations as to proof of existence of billiard-

room licence. Teese v. Revill, (1917) V.L.R.,

569. Hodges, J.
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of the licence, an application by the landlord

for an injunction restraining the tenant from

proceeding further with an application for

authority to remove the licence to other

premises should be refused. Scott v. Guy,

(1914) V.L.B., 521 ; 36 A.L.T., 61 ; 20

A.L.R., 304. a' Beckett, J.

II.

—

Licence Fees.

Licensing Act 1890 (No. 1111), sees. 17, 18

—Valuation oi premises for purpose of deter-

mining licence Jees—Method of assessment

—

Bent, whether a proper basis of assessment

—

Rent agreed to he paid under long lease—Rent

agreed to he paid for fresh lease hy tenant in

possession— Deductions— Increased licence

fees—Land tax—Compensation fee—Repairs

and renewal reserve—Local Government Act

1903 (No. 1893), sees. '252.]—On the hearing

of an application to the Licensing Court for

an increase of the assessment of the annual

value of certain licensed premises, it appeared

that the licensee was tenant in possession

under a lease at a, rent of £208 per annum

for a term of three years, which was about to

expire, and that she had secured a further

lease of the premises at a rent of £260 per

annum for a further term of seven years com-

mencing at the expiration of the present term.

The Licensing Court increased the assessment

from £183 to £220, allowing as deductions

from the gross rental of £260 the sums of £10

for insurance and £30 for external repairs and

depreciations. Held, that in assessing the

annual value the Court might properly take

into consideration—(a) evidence of the

licensee that she would not have agreed to

pay a rent of £260 if the lease had been for a

year only instead of for seven years, and also

(6) evidence that a tenant in possession would

pay more than a stranger, but that (c) the

extra licence fees involved in an increase

of the assessment was not a matter proper to

be considered by the Court. Held, further,

that land tax paid by the owner and compen-

sation fees chargeable to him were not proper

deductions. Held, also, that it was not the

duty of the Court to distinguish between

repairs and renewal reserve, and for the

purposes of a renewal reserve fund to take

into consideration (o) a sum or percentage

based on the capital value of the premises ;

(6) the then state of repairs, or (c) insurance,

(if any) on the buildings. Held, also, that

under the oirevunstances the Court was not

bound to consider evidence tendered as to the

business done on the premises. Beckman

V. O'Malley, (1914) V.L.R., 340; 35 A.L.T.,

185; 20 A.L.R., 172. a' Beckett, J.

Licensing Act 1890 (No. 1111), sees. 17, 18,

58—Licensing Act 1906 (No. 2068), sec. 69—
Local Government Act 1903 (No. 1893), sec.

253—Licensing—Valuation of premises for

the purpose of determining licence fees

—

" Annual value "—Landlord and tenant

—

Municipal valuation.]—The annual value of

any premises in sec. 18 of the Licensing Act

1890, means the annual value to the landlord,

not to the tenant. Walsh v. Beckmann^

(1915) V.L.R., 149; 36 A.L.T., 148; 21

A.L.R., 152. Hood, J.

Licensing Act 1890 (No. 1111), sees. 17, 18—
Valuation of premises for purpose of deter-

mining licence fees— Evidence— Municipal'

assessment still subject to appeal—Local Gov-

ernment Act 1903 (No. 1893), sees. 252, 301,

700.]—^In proceedings to determine the annual

value of certain licensed premises for the pur-

pose of fixing the licence fees payable in

respect of such premises a certificate of the

value at which the municipality had assessed

the premises, receivable in evidence under

sec. 700 of the Local Government Act 1903,

was admitted in evidence, notwithstanding

that the time for appealing against the

municipal assessment had not yet expired.

Held, that the certificate was rightly admitted.

Beckman v. O'Malley, (1914) V.L.B., 340;

35 A.L.T., 185; 20 A.L.R., 172. a' Beckett,

J.

in.—Licences Reduction.

Licensing Act 1906 (No. 2068)—Deprivation

of licence—Class of convictions necessary to

place licensed premises in sub-sees, (a) and (b>

of sec. 44.]—Sec. 44 (a) (viii.) of Act No. 2068,

which prescribes as one of th6 offences a

conviction in respect of which necessitates

the consideration of an hotel for deprivation

of licence in priority to hotels free from such
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convictions, " betting either by himself {i.e.,

the licensee) or by means of any agent, clerk

or servant in his licensed premises," refers

only to the offence constituted by see. 97 of

the same Act. Where, therefore, an hotel

had been placed in the " B " list vtnder sec.

44 for a conviction in respect of an oHence

under sec. 51 of the Police Offences Act 1890,

Held, that this was not authorized by the

Act and that such hotel should be removed

from the " B " list. Be Sabloniere and West

End Hotels, 35 A.L.T. (Supplement), 1 ;

19 A.L.R. .(C.N.), 21. Licences Reduction

Board (1913).

Licences Reduction Board—Rehearing of

cases.]—Consideration of the circumstances

in which the Licences Reduction Board will

re-hear or re-open a case. Re Gosterfield

Family Hotel and Antimony Hotel, 35 A.L.T.

{Supplement), 2; 19 A.L.R., (C.X), 21.

Licences Reduction Board (1913).

IV.

—

Adjustment of Rent.

Licensing—Landlord and tenant—Pecuniary

loss by restriction of hours for sale of liquor

—

Adjustment of rent—Agreement between

parties—Fine for consent of landlord to assign-

ment—"Provision to the contrary "—With-

holding consent—Conveyancing Act 1915

<No. 2633), sec. 24—Intoxicating Liquor (Tem-

porary Restriction) Act 1915 (No. 2584)—

Licensing (Rents and Fees Adjustment Act)

1915 (No. 2776), sec. 4—Intojricating Liquor

{Temporary Restriction) Act 1916 (No. 2827)—

Licensing Act 1916 (No. 2855), sec. 49, Second

Schedule (d).]—The repeal of the words in

sec. 24 of the Conveyancing Act 1915 " unless

the lease contains an express provision to the

contrary " by paragraph (d) of the Second

Schedule to the Licensing Act 1916 (No. 2855)

is not a repeal for all purposes in relation to

leases of licensed premises, but for the pur-

poses of the adjustment of rent by the

Licences Reduction Board only. Re Stewart

and Kelly, (1917) V.L.R., 359; 39 A.L.T.,

13; 23 A.L.R., 163. a' Beckett, J.

V.

—

Offences.

(o) Selling Liquor without a Licence.

Licensing—Sale of liquor—Cafe—Waiter

—

Aiding and abetting—Liquor served with meals

—Guilty knowledge—Licensing Act 1890 (No.

1111), sec. 182—Licensing Act 1906 (No. 2068),

sec. 100—Justices Act 1890 (No. 1105), sec.

67.]—A waiter in an unlicensed cafe who
supplied liquor to customers, which he

obtained from the desk in the office, was

charged with having sold the liquor without

a licence, and alternatively with having aided

and abetted in an unlawful sale. The Magis-

trates dismissed the case. Held, that on- the

alternative charge, it was the duty of the

Magistrates to • find whether or not the

defendant knew that his master was engaged

in an unlawful traffic, and that as they had

not done so the case must be remitted for

re-hearing. Canty v. Ivers, 35 A.L.T., 54

;

19 A.L.R., 403. Hood, J. (1913).

Licensing Act 1915 (No. 2683), sec. 161—

Intoxicating Liquor (Temporary Restriction)

Act 1915 (No. 2584), sec. 7 (b)—Licensing—

Intoxicating liquor—Sale without licence

—

Consumption on unlicensed premises—^Frima

facie evidence of sale—Burden of proof.]—
In proceedings under the Licensing Act 1915

for selling intoxicating liquor without a

licence authorizing such sale, sec. 7 (6) of the

Intoxicating Liquor (Temporary Restriction)

Act 1915 does not do more than enable the

prosecution to launch its case by proving the

consumption or intended consumption of

liquor on the premises in question, and does

not affect the burden ,of proof. So that,

where evidence is given on behalf of the

defendant negativing the sale the Magistrates

must thereupon determine on the whole of

the evidence whether or not a sale did in fact

take place. Bunker v. Mahoney, (1917)

V.L.R., 65 ; 38 A.L.T., 141 ; 23 A.L.R., 41.

Hood, J.

(6). Keeping Billiard Table unthout Licence.

Licensing Act 1915 (No. 2683), sees. 18, 223

—BiUiard table—Licensed victualler—Lease of

table to another person—Keeping and main-

taining a billiard table.]—A licensed victualler

had made an arrangement with the defendant

that if the defendant would pay him £1 per

week for the use of the billiard table and

accessories on the licensed premises, the

defendant might retain the balance of the

money collected by him for the use of the
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billiard table by the public. The licensed

victualler retained the right to remove any

person from the billiard room or to prevent

any person playing on the table. Held, that

the licensed victualler kept and maintained

the table on his licensed premises under the

provisions of sec. 18 of the Licensing Act 1915

and that therefore the defendant was not

liable under sec. 223 of the Act for keeping or

maintaining the billiard table without a

licence. Westcott v. Ramsey, (1916) V.L.R.,

410; 38A.L.T., 14; 22 A.L.R., 280. Cus-

sen, J.

{c) Sunday Trading ; Trading or Drinking

During Prohibited Hours.

Licensing Act 1915 (No. 2683), sees. 212,

318—Police Oiiences Act 1915 (No. 2708),

sec. 49—Sunday observance—Trading in " a

house shop or other place "—Inn—Innkeeper

—Licensed victualler—Traveller.]—Where a

licensed victualler was charged under sec.

49 of the Police Offences Act 1915 with keep-

ing open his place for the purpose of trading

in non-intoxicating drinks, and it was proved

that in a temperance bar upon the licensed

premises he sold non-intoxicating liquor on a

Sunday to the public. Held, that, having

regard to the exception contained in the last

part of the said sec. 49, and to the provisions

of the Licensing Act 1915, sees. 212 an4 318,

the licensed victualler was not guilty of an

offence. Webster v. Opitz, (1917) V.L.K.,

107 ; 38 A.L.T., 125 ; 23 A.L.R., 38. Hood, J.

Licensing Act 1915 (No. 2683), sec. 177—

Unauthorized disposal oi liquor during pro-

hibited hours—Carrying parcel of liquor Jrom

hotel to vehicle in street—Act oi courtesy

—

Finding oi Jact by Justices.]—In proceedings

against the licensee of an hotel under sec. 177

of the Licensing Act 1915, the evidence for

the prosecution showed that about half an

hour after the expiration of the time during

which the disposal of liquor was authorized,

the licensee carried a parcel of beer out of her

hotel and placed it in a buggy. The licensee

in her evidence admitted this, but explained

that she had sold the beer to the driver of

the buggy during the authorized hours, and

that merely out of courtesy she had helped

him by carrying out his parcel and puttihg it

in the buggy. Held, that the act of carrying

the parcel of beer from the hotel and putting

it in the buggy was a disposal of liquor within

the meaning of sec. 177, and that the Justices

were not boilnd to accept the licensee's

explanation. McOillicuddy v. Mann, 37

A.L.T., 210 ; 22 A.L.B., 142. Madden, C.J.

(1916).

Licensing Act 1915 (No. 2683), sees. 177,

238—Sale on licensed premises after hours

—

Liquor dehvered outside premises—Evidence

—

Admission—Statement in presence of licensee

—False denial of fact.]—In proceedings under

sec. 177 of the Licensing Act 1915 against the

licensee of an hotel upon a charge of selling

liquor on his premises during hours not

authorized by the Ucence evidence was given

by a constable that on August 16th, 1916, at

10.30 p.m., in answer to a knock by a woman

the side door of the hotel was opened by the

licensee and the two spoke together ; that

the woman then walked away about ten paces

and stood for about four minutes until the

licensee who had gone into the hotel came out

and went to where the woman was standing,

and appeared to hand her something ; that

shortly afterwards the woman was stopped by

the police and found to have in her possession

a bottle containing ale and another containing

whisky ; that when the woman was con-

fronted with the licensee she said that he was

the man from whom she had bought the liquor

Snd that she had paid Is. 3d. for it, and he

thereupon stated that he had never seen her

before. Held, that the Justices were at

liberty to conclude that the licensee falsely

denied having previously seen the woman

beoause he would not contradict her statement

and that the statement was accordingly

admissible in evidence. Held, also, that the

evidence established a sale of liquor on the

licensed premises. Westcott v. Hurley; (191&)

V.L.B., 706 ; 38 A.L.T., 97 ; 22 A.L.R., 464.

Hood, J.

Licensing Act 1916 (No. 2855), sec. 22—

Unlicensed premises—Drinking during pro-

hibited hours—" Subsequent offence "—In-

toxicating Liquor (Temporary Restriction)

Act 1915 (No. 2584), sec. 5.]—There cannot
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be a, " subsequent offence under sec. 22 of

the Licensing Act 1916 except in relation to

a prior offence under that section, and, there-

for^, a breach of sec. 22 by permitting liquor

to be drunk on unlicensed premises is not a

"subsequent offence" in relation to a pre-

vious oiience in breach of sec. 5 (1) (6) of the

Intoxicating Liquor
(
Tempora/ry Restriction)

Act 1915. Shaw v. Denat, (1917) V.L.R.,

365 ; 39 A.L.T., 4 ; 23 A.L.R., 172. Hodges,

J.

(d) Where Persons Found on Premises During

Prohibited Hours.

Licensing Act 1906 (No. 2068), sec. 91 (3)—

Persons found on Licensed Premises within

hours during which sale of Uquor prohibited

—

Presence on premises for lawful purposes

—

Justices—Unreasonable finding of fact—Evi-

dence all one way—Witnesses not cross-exam-

ined as to character or credibiUty.]—In pro-

ceedings against the licensee of an hotel upon

a charge, under sec. 91 (3) of the Licensing

Act 1906, that persons had been found on

her licensed premises within the hours during

which the sale of liquor to the public is pro-

hibited the only evidence for the prosecution

was that persons had in fact been so found

on the premises. The evidence for the de-

fence was such as to show, if believed, that

the persona found on the premises were there

for a lawful purpose, and was in no way con-

tradicted by the evidence for the prosecution.

None of the witnesses for the defence was

cross-examined as to anything going to

character or credibility. The Justices con-

victed the defendant but gave no reasons for

their decision. Held, that if the Justices

disbelieved the evidence for the defence such

disbelief was unreasonable and that the con-

viction should be set aside. Jones v. Wilson,

(1915) V.L.R., 636; 37 A.L.T., 198; 21

A.L.R., 490. Hood, J.

(e) Having More than One Bar.

Licensing Act 1890 (No. 1111), sec. 142—
Bars on licensed premises—More than one

—

" Bar," meaning of—Sale of non-intoxicating

liquor.]—A " bar " within the meaning of sec.

142 of the Licensing Act 1890, means a place

in which intoxicating liquors are sold. Held

therefore, that it was not a. contravention

of that section to have on the licensed prem-

ises, in addition to the room in which intoxi-

cating liquor was sold, another room fitted up

with a counter in which non-intoxicating

liquor only was sold. Bunker v. BlacTchu/rst,

(1915) V.L.R., 567; 37 A.L.T., 66; 21

A.L.R., 373. F.C., a' Beckett, Hodges and

Cussen, JJ.

(/) Punishrhent.

Licensing Act 1890 (No. 1111), sec. 182—
Justices Act 1890 (No. 1105), sec. 190—Selling

liguor without a licence—Second offence

—

Imprisonment—Power to fine.]—The Justices

Act 1890, sec. 190, does not authorize the

Court to impose a fine in cases where the

Legislature clearly provides no alternative

punishment but imprisonment. The Court

must impose imprisonment for a second or

subsequent offence under sec. 182 of the

Licensing Act 1890, of selling liquor withovit

a licence. Wootten v. O'SuUivan, 36 A.L.T,

(Supplement), 2 ; 21 A.L.R. (C.N.), 5. Judge

Box (County Court) (1915).

Licensing Act 1916 (No. 2855), sec. 22—
Unlicensed premises—Drinking during pro-

hibited hours—" Subsequent offence "—In-
toxicating Liquor (Temporary Restriction) Act

1915 (No. 2584), sec. 5.]—See ante, (c) Sunday
Trading ; Trading or Drinking during

Prohibited Hours. Shaw v. Denat, (1917)

V.L.R., 365 ; 39 A.L.T., 4 ; 23 A.L.R., 172.

LIMITATIONS (STATUTES OF)

COL.

I. CoNTEAOT Debts ; Judoments . . 512

II. Land ; Easements . .
'

. . 513

III. PEOOEEDrNGS TO ESTABLISH TiTLE

UNDER Transfer OF Land Act. . 516

I.

—

Contract Debts ; Judgments.

Administration and Probate Act 1890 (No.

1060), sec. 97—Statement for duty—Directions

—"Debts due "—Statute-barred debt.]—

A

debt of the testator which, though barred by
the Statute of Limitations, is acknowledged by
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the executor, is a " debt due by the de-

ceased " within the meaning of sec. 97 of the

Administration and Probate Act 1890, and

may be deducted for the purpose of ascertain-

ing the final balance for duty. In re Elford,

(1914) V.L.R., 609; 36 A.L.T., 89; 20

A.L.R., 442. a' Beckett, J.

Limitation of actions—Ordei of Court of

Petty Sessions—Proceedings under Imprison-

ment of Fraudulent Debtors Act—Supreme

Court Act 1915 (No. 2733), sees. 55, 79—Jus-
tices Act 1915 (No. 2675), sec. 210.]—The

lapse of more than six years since the making

of an order by a Court of Petty Sessions in

respect of a simple contract debt is no bar to

proceedings by way of summons to debtor

under the Imprisonment o/ FraiiduUnt

Debtors Act against the person against whom

such order was made. Cooper <fc Sons v.

Dawson, (1916) V.L.R., 381 ; 38 A.L.T., 17 ;

22 A.L.R., 181. F.C., Madden, C.J., Hood

and Cussen, JJ.

Limitations, Statutues of—21 Jao. I. c. 16

—

Real Property Act 1890 (No. 1136), sec. 47—
" Judgment "—Order of Court of Petty Ses-

sions.]—An order of a Court of Petty Sessions

(made upon a, claim for money due for use

and occupation and for money lent) is not a

" judgment " within the meaning of sec. 47

of the Real Property Act 1890, and no. pro-

ceedings can be brought to enforce any such

order but within the period allowed by 21

Jac. I., c. 16, viz., six years. O'Shanaesy v.

Monigatti, 36 A.L.T. (Supplement), 3. Jwige

Box (County Court).

11.

—

Land ; Easements.

Land—Adverse possession—Dispossession of

rightful owner—Re-entry by rightful owner,

whether amounting to resumption of possession

—Real Property Act 1890 (No. 1136), sec. 19—

Real Property Act 1907 (No. 2086), see. 2.]—

In an action brought by the plaintiff to assert

his right to certain land of which he was the

registered proprietor, the defendant set up

a claim to the land by adverse possession,

alleging that for the statutory period he had

been in possession to the exclusion of all other

persons, and had enclosed the land, cleared

the scrub, cut timber, grazed his cattle on it.

and in other ways used the land for his own
purposes, and had paid the municipal rates

due in respect to it. The plaintiff alleged that

during the course of the statutory period he

had re-entered and resumed possession of the

land. In support of this allegation, the

plaintiff relied on the facts that during the

period about three or four times a year he

entered on the land (which had saplings grow-

ing upon it) sometimes with his wife and fam-

ily, sometimes with friends ;
picnicked on it,

walked about it, occasionally shot a rabbit on

it, and sometimes put up on it notices pro-

hibiting the cutting of timber which, however,

did not appear to have come to the defend-

ant's knowledge until after the expiration of

the period ; that he wrote » letter to the

defendant stating that he objected to the

defendant's unauthorized occupation ; and

that he once sent a man to see as to the

possibility of obtaining grazing for horses and

to report. The Judge of the Court of first

instance found that the defendant had estab-

lished his title by adverse possession. Held,

on appeal, that such finding should not be

disturbed, and that the acts of re-entry relied

upon by the plaintiff were of such a character,

and so infrequent, that they could not be

given a cumulative effect, and did not amount

to a resumption of possession, and were in-

sufficient to divest the possession out of the

defendant and re-vest it in fact in the plain-

tiff. Robertsonv. Butler, (1915) V.L.R., 31

;

36 A.L.T., 111 ; 20 A.L.R., 520. F.C.,

a' Beckett, A.C.J., Hood and Cussen, JJ,

Limitations, Statute of—Adverse possession

—Land in possession of equitable owner

—

Right of legal owner to recover 'land—Real

PropertyAct 1890 (No. 1136), sees. 18, 23.]—

Time does not begin to run under the Statute

of Limitations (Real Property Act 1890, Part

II.) against the legal owner of land until he

has an effective right of entry or action for its

recovery. Therefore, so long as the person

in possession is entitled in equity to the

possession, time does not run against the legal

owner, the possession not being adverse.

Warren v. Murray, (1894) 2 Q.B., 648, fol-

lowed. Murdoch v. Registrar of Titles, (1913)

V.L.R., 75 ; 34 A.L.f., 156 ; 19 A.L.R., 66!

Hodges, J. (1913).

17
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Adverse possession—Action foi possession

of land—Decision on question o£ tact—Weight

of evidence—Reversing finding of fact

—

Appeal.]—In an action to recover possession

of land, the defence being possession for over

fifteen years, the whole case turned on the

particular time at which a certain fence was

erected on the land. The Supreme Court

having found that it was not erected before a

certain date, Held, on appeal (by Griffith,

G.J., and Isaacs, J., Barton, J., dissenting),

that the indisputable evidence established

that the fence was erected before that date,

and that the judgment appealed from should

be reversed. Craine v. Australian Deposit

and Mortgage Bank Ltd., 15 C.L.R., 389.

H.C. (1912).

Landlord and tenant—Occupation of land in

consideration of payment of rates—Tenancy,

nature of—Notice determining tenancy—Real

Property Act 1915 (No. 2719), sees. 18, 33,

43.]—See Landlord and Tenant. Lang-

more v. Fines, (1917)V.L.R., 595 ; 39 A.L.T.,

62 ; 23 A.L.R., 295.

Mortgagee in possession—Title by adverse

possession—Mortgagor continuing on register

as proprietor—Release of easement—Subse-

quent sale to purchaser with notice of release

—Clean certificate of title to purchaser

—

Whether purchaser bound by release—Real

Property Act 1915 (No. 2719), sec. 43—Trans-
fer of Land Act 1904 (No. 1931), sec. 10—
Transfer of Land Act 1915 (No. 2740), sees. 87

et seq.]—The mortgagee in possession of land

under the Transfer of Lamd Act, having

buildings in favour of which an easement of

access of air had been gained over land of an

adjoining owner, covenanted " as njortgagee

in possession " with the adjoining owner, and

with one of two trustees of a, creditors' deed

of assignment by the mortgagor, to release

the easement for value, and the adjoining

owner covenanted to grant to the mortgagee

and the trustee a licence for access of air,

terminable by notice. The .deed was expres-

sed to bind all persons deriving title under the

adjoining owner, the mortgagee or the trustee.

A caveat was lodged by the adjoining owner.

The mortgagee in fact at the time of the deed

had been in adverse possession of the domin-

ant tenement for more than 15 years. The

mortgagor still appeared on the register as

the registered proprietor of the dominant

tenement, though he had died long before, and

his will had been proved. The easement had

been acquired before the expiration of the 15

years. After the date of the deed the mort-

gagee transferred to a purchaser the estate

and interest of the mortgagor in the land and
the purchaser obtained a certificate of title

to the dominant tenement free from encum-

brances. Held, (1) that the mortgagee as

such, having in effect the legal estate in the

dominant tenement, could validly release the

easement subject to any liability for breach

of duty, and (2) that the title of the registered

mortgagor became extinguished by virtue of

sec. 43 of the Real Property Act 1915 without

a vesting order under sec. 10 of the Act No.

1931 (sec. 87 et seq. of the Transfer of Land
Act 1915), and that the mortgagee, as being

in fact the owner in fee, could release the ease-

ment, and that the purchaser took the land

subject to. that release. Smith v. Golbov/me,

(1914) 2 Ch., 533, referred to. Tuckett v.

Brice, (1917) V.L.R., 36 ; 38 A.L.T., 194

;

23 A.L.R., 85. Madden, C.J. (1916).

Easement, creation of—Fiction of lost

modern grant—Whether applicable where
land vested in trustee—Breach of trust.]—-See

Easements. Tiickett v. Brice, (1917) V.L.R.,

36 ; 38 A.L.T., 194 ; 23 A.L.R., 85.

Melbourne Building Act 1849 (13 Vict. No,

39), sees. 3, 4, 32—Openings in external wall-
Rights of adjoining owner—Determination of

—Easement—Access of air—Acquisition of

by owner of wall.]—See Easements. Tuckett

v. Brice, (1917) V.L.R., 36 ; 38 A.L.T., 194

;

23 A.L.R., 85.

Easement — Practice — Pleading — Lost

modern grant.]—See Easements. Tuckett

v. Brice, (1917) V.L.R., 36 ; 38 A.L.T., 194 ;

23 A.L.R., 85.

III.

—

Proceedings to Establish Title,

unDER Transfer op Land Act.

Transfer of Land Act 1904 (No. 1931), sec.

10—Rules of the Supreme Court 1906, Ch.

Vni., r. 1—Adverse possession—Proceedings
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*o establish title to land—Registered pro-

prietor dead—Parties.]—The whole of rule

1 of the Rules of Procedure under the Trans

-

Jer of Land Act 1904 applies to the case where
a registered proprietor is dead except the

provision requiring him to be made a party.

Tovey v. Equity Trustees Executors and
Agency Go. Ltd., (1913) V.L.R., 265; 34
A.L.T., 198 ; 19 A.L.R., 208. Hood, J.

Rules of the Supreme Court 1906, Ch. Vin.
—Practice—Transfer of Land Act 1904 (No.

1931)—Proceedings to establish title by adverse

possession—Application by summons.]—Pro-

ceedings to establish title by adverse posses-

;sion under the Transfer of Land Act 1904

may properly be commenced by summons
without writ.' Tregent v. Templeton, (1914)

V.L.R., 613 ; 36 A.L.T., 125. Hood, J.

Practice—Title by adverse possession

—

Registered proprietor deceased— Parties

—

Transfer of Land Act 1904 (No. 1931)—Rules
of the Supreme Court 1906, Ch. Vm.]—In
proceedings to establish title by adverse

possession under the Transfer of Land Act

1904, where the person appearing on the

register as registered proprietor is known to

be dead, the personal representatives of such

person should be made parties. Tregent v.

Templeton, (1914) V.L.R., 613; 36 A.L.T.,

126. Hood, J.

Transfer of Land Act 1915 (No. 2740), sees.

S7, 89, 248—Adverse possession, title by

—

Vesting order—Applicant's possession dis-

placed prior to application—Discretion of

Commissioner.]—Upon an application for a,

vesting order under sec. 87 of the Transfer

of Land Act 1915 it appeared that the

applicant had been in adverse possession for

upwards of fifteen years, but that at the date

of the application a representative of the

registered proprietor was, and for four years

previous to that date, had been in possession

of the land adversely to the applicant. The

Commissioner of Titles refused the application.

Held, that, even though fifteen years adverse

possession by the applicant was shown, the

Commissioner was not bound to grant the

application, but had a discretion which he

had rightly exercised in refusing the applica-

tion. Re Transfer of Land Act ; Ex parte

Johnson, (1917) V.L.R., 339 ; 39 A.L.T., U ;

23 A.L.R., 169. Hodges, J.
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I.

—

Election of Councillors.

Local Government Act 1903 (No. 1893),

sees. 117, 121, 126, 150—Council—Extra-

ordinary vacancy—Duty of Returning Officer.]

^—On the occurrence of an extraordinary

vacancy in the Council of a municipality, it

is the duty of the Returning Officer, if he is

informed of the vacancy, to give public notice

of an election to fill the vacancy to be held on

the day appointed therefor by the Chairman

or the Council of the municipality, or, in the

event of there being no day so appointed,

upon the thirtieth day after the occurrence

of the vacancy. Dunstan v. Neems, (1914)

V.L.R., 364 ; 36 A.L.T., 10 ; 20 A.L.R., 219.

Gv^sen, J.

Local Government Act 1903 (No. 1893),

sees. 150, 694, 695, 696, 718, 720, 721—Of-
fence by municipal Returning Officer—Wilful

omission to set matters in train for holding

election—Information, who may lay—Rate-

payer, whether he may institute proceedings.]
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An information charging a Returning Officer

with wilfiilly omitting to give public notice of

a municipal election as required by sec. 126

of the Local Government Act 1903 may be

laid by a ratepayer without the authority

of the Council. Observations upon the tests

to be applied in determining who is entitled

to. lay an information. Dunstan v. Neems,

(1914) V.L.B., 364; 36 A.L.T., 10; 20
' A.L.R., 219. Cussen, J.

II.

—

By-Laws.

Local Government Act 1903 (No. 1893),

sees. 197 (1), 198—Thirteenth Schedule, Part

VI.—21 Geo. HI., c. 49—By-law—Regulation

—Validity—Places of amusement—" Times

and hours "—Sunday—Picture shows—Dis-

crimination.J—The City of Melbourne, pur-

porting to act under the Local Government Act

1903, sec. 197 (1), adopted Part VI. of the

Thirteenth Schedule of that Act and by virtue

of that by-law passed » regulation, which

provided (inter alia) that " the,times and

hours during or at which respectively any

registered building within the said city in

which public amusements are conducted shall

be used for the purpose for which it is regis-

tered and the hours at which the same shall

be closed shall be as follows, viz. :—On the

Monday, Tuesday, Wednesday, Thursday

and Friday in each week from the hour of

eight o'clock in the morning until the hour of

twelve o'clock midnight when the same shall

be closed, and on Saturday in each week from

the hour of eight o'clock in the morning until

the hour of half-past eleven at night when the

same shall be closed. Where the ^building is

used for picture shows it shall not be used for

such purpose between half-past eleven o'clock

on Saturday night and eight o'clock in the

morning of Monday in the week following."

Upon application to quash the regulation.

Held, by Madden, C.J., and Hodges, J., that

the regulation was intra vires, and not repug-

nant to 21 Geo. III., u. 49. Held, further,

by Hood, J., that the last clause of the

regulation was bad. Quaere, whether the

Council has, under the by-law, power to legis-

late especially for Sundays. In re City 0/

Melbowne ; Ex parte Greater J. D. Williams

Co. Ltd., (1915) V.L.R., 689 ; 37 A.L.T,, 94

21 A.L.R., 485. F.C. [Special leave to

appeal to the High Court refused, 20 C.L.R.,

576].

Local Government Act 1915 (No. 2686), sec.

198—By-law—Unreasonableness—Control o£

buildings and hoardings—Prohibition against

construction without consent of municipal

Council—Approval of plan and specification

—

No statement of nature of test to be applied by

Council—Control of advertisements—Whether

limited to existing advertisements—Consent of

Municipal Council.]—The Council of a muni-

cipality, with the approval of the Govemor-

in-Council, made a by-law providing (1) that

no person shall construct any erection or

hoarding without first obtaining the consent

of the Council and unless such erection or

hoarding is constructed in accordance with a

plan and specification prepared by such

person and previously approved of by the

Council
; (2) that all applications for the

consent of the Council to the construction of

any erection or hoarding must be accompanied
by a proper plan and specification setting forth

the designs, materials, dimensions and

positions thereof for the approval or otherwise

of the Council's surveyor
; (3) that in the case

of erections or hoardings constructed prior

to the coming into operation of the by-law

the owner of the premises upon which any
erection or hoarding is constructed shall be
liable to a penalty if he do not pull down and
remove such erection or hoarding within

seven days of the service upon him by the

Council of a notice requiring him so to do ;

(4) that in the case of erections or hoardings

constructed after the coming into operation

of the by-law without the consent of the

Council or not in conformity with such plan

or specification if the owner of the premises

upon which such erection or hoarding is

constructed shall not pull down and remove
such erection or hoarding after being served

with written notice by the Council requiring

him so to do the Council may pull down such

erection or hoarding and sell the materials

and apply the proceeds in reimbursing the

expenses of such pulling down and removal
and in paying into the municipal funds any
fees or penalties due by such owner

; (5)

and that no person shall without the consent
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of the Council attach or fix to or paint any
advertisement on any hoarding or on any
building or on any .fence, rock, cliff or tree.

Held, that the by-law was not unreasonable,

and was a proper exercise of the powers con-

ferred by sec. 198 of the Local Government

Act 1915. Cook V. Hcunsworth, (1896) 2

<3.B., 85, discussed. Levingstonv. Heidelberg

Shire, (1917) V.L.R., 263; 38 A.L.T., 163;

23 A.L.R., 103. F.C., Madden, C.J., Hodges

and Hood, JJ.

Local Government Act 1890 (No. 1112),

Thirteenth Schedule—Building Regulations-

External walls—Structuie between walls and
"building line.]—A municipal building regula-

tion provided that every part of an external

wall of any building must be built of sound

machine-pressed bricks or stone concrete or

reinforced concrete. The external wall of a

building was at one end on the building line

•of a street, but it gradually receded imtil at

the other end it stood six inches back from the

building line. In order to prevent the

unsightliness of this, the owner of the building

filled up the space between the external wall

and the building line with bricks and mortar,

using hand-made bricks for the purpose.

Held, that the owner had not erected an

external wall within the meaning of the build-

ing regulation. Blazey v. McCall, (1915)

V.L.R., 595 ; 37 A.L.T., 73 ; 21 A.L.R., 4f23.

Cussen, J.

Health Act 1915 (No. 2665), sec. 286—
Local government—By-law—Building—Ap-

proval o£ city surveyor—Function o£ city

-surveyor—Addition to building in which

offensive trade carried on—Consent of Council

-to addition—Facts which may be considered

l)y city surveyor.]—A by-law of a city pro-

vided that no person should erect any build-

ing in the city until he had lodged with the

city surveyor a plan and specification of the

building showing the exact site, the manner

of erection and the materials to be used in its

•construction, an d until he had obtained the

•city surveyor's approval in writing of the

plan and specification. The city surveyor

refused to approve of a plan and specification

on the ground that the proposed building was

an addition to buildings used for the purposes

of one of the trades set out in sec. 286 of the

Health Act 1915, and that the consent in

writing of the Council to such addition had
not been obtained. Held, that the function

of the city surveyor was to consider as an

expert whether the building was a proper

one for the purposes for which it was intended,

that he had no right to take into consideration

the fact that the consent of the Council

under sec. 286 of the Health ^c* iiad not been

obtained, and that manda/mus should issue

directing him to consider the plan and

specification, and to approve or disapprove

thereof according to law. R. v. Pullar

;

Ex parte Flemington Meat Preserving Co.

Ply- Ltd., (1916) V.L.R., 24 ; 37 A.L.T.,

137 ; 22 A.L.R., 26. Madden, C.J.

Local Government—By-law—Traffic—In-

terpretation—Vehicle drawn by animal power

—Driver of more than one vehicle.]—By-law

No. 95 of the City of Melbourne provides

that " No person shall at any one and the

same time act as driver or have the sole charge

of more than one cart dray or other vehicle

drawn by animal power on any public road

or street of the said city." The defendant

was driving two horses drawing three con-

nected vehicles to the foremost of which the

horses were attached : Held, that as there

was only one vehicle to which animal power

was attached, there was no breach of the

by-law. Shaw v. Jnckson, (1913) V.L.R.,

385 ; 35 A.L.T., 41 ; 19 A.L.S,., 359. F.C,.

a' Beckett, Hood and Gussen, JJ.

Local government—By-law—Validity—In-

consistency with Statute—Motor cycle—Rear

light—Melbourne Corporation 'Act 1842

(N.S.W.) (6 Vict. No. 7), sec. 91—Motor Car

Act 1909 (No. 2237), sees. 2, 12, 15.]—The

Council of the City of Melbourne purporting

to act under sec. 91 of the Act 6 Vict. No. 7,

passed a by-law requiring all vehicles to carry

a lighted rear lamp between sunset and sun-

rise. Held, that the by-law was within the

powers conferred by sec. 91 ; that a motor-

cycle was a vehicle Within the meaning of the

by-law ; and that the by-law so far as it

applied to motor-cycles, was not inconsistent

with or repugnant to sec. 1 2 of the Motor Car

Act 1909, and was valid. Cullis v. Ahem,
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18 C.L.R., 541; (1914) V.L.R., 676; 20

A.L.R., 387. H.C., Ch-iffith, C.J., Isaacs

and Powers, JJ.

III.

—

Rates and Chakges.

Local government—Municipal land—Occu-

pier tenant o£ municipality—Rates—No agree-

ment as to payment of—Bates paid by tenant

—

Rent—Arrears—Set-oif—Local Government

Act 1915 (No. 2686), sees. 249, 265, 314, 319.]

—The defendant was in occupation of land

owned by a municipality under a tenancy

agreement which did not provide for payment

of rates by the tenant. On a complaint by

the municipality for arrears of rent. Held,

that the defendant could not set-off the

amount of rates he had paid on the land.

Sec. 314 of the Local Government Act 1915

has no application, because it does not include

a, case where the person entitled to the rent

is also the person to whom the rates have

been paid. Held, also, that an agreement

by the Council of a municipality that its

tenant should not pay rates would be ultra

vires. Bendigo, Mayor &c. of v. Burke,

(1917) V.L.R., 531 ; 39 A.L.T., 41 ; 23

A.L.R., 298. Hood, J.

Health Act 1890 (No. 1098), sec. 2S9—Local
Government Act 1903 (No. 1893), sec. 313—
Removal of night-soil—Annual charge—By-

law—Pan not in use—Occupier, liability of.]

An occupier of a tenement within a muni-

cipality which has by by-law under sec.

259 of the Health Act 1890 made an annual

charge for the removal of night-soil within

the municipality, is not liable unless night-soil

has in fact been removed from such tenement.

Tungamah Shire v. King, (1916) V.L.R.,

116 ; 37 A.L.T., 122 ; 21 A.L.R., 505.

Night-soil—Pan rate, recovery of—Written

demand—Health Act 1890 (No. 1098), sec.

259—Local Government Act 1903 (No. 1893),

sec. 313.]—Semble.—A charge for the removal

of night-soil imposed under sec. 259 of the

Health Act 1890 is not recoverable unless a

written demand as required by sec. 313 of the

Local Government Act 1903 has been made
for payment. Tungamah Shire v. King,

(1916) V.L.R., 116; 37 A.L.T., 122; 21

A.L.R., 505. Hood, J.

Local Government—City of Melbourne

—

Rate—Fair annual value—Licensed premises

—Assessment.]—The amount paid by an

ingoing tenant of licensed premises is not a

circumstance in every case upon which a

valuation or assessment should be based as to

the " full fair and average annual value'" of

such premises. Stewart v. Melbourne, Mayor

(Ssc.of, 20 A.L.R. (C.N.) 10. Judge Moule-

(County Court) (1913).

Local Government Act 1903 (No. 1893),

sees. 252, 302 —Rating of licensed premises-

Basis of assessment—Ascertainment of net

annual value.]^n assessing the net annual

value of an hotel under sec. 252 of the Local

Government Act 1903, the hypothetical tenant

must always be assumed to be a tenant from

year to year, and upon that basis the valuer

should find his valuation. As the Local

Government Acts prescribe a, five per cent,

minimum upon fhe fair capital value, such

capital value must in every case be ascer-

tained. The question to be solved in all

rating cases is the rent at which the property

might reasonably be expected to let. Woulfe

y. South Melbourne, Mayor iSsc. of, 35 A.L.T.

(Supplement), 4; 20 A.L.R. (C.N.), 5. Judge

Eagleaon (County Court) (1914).

IV.—CoNTBAOTS ; Leases.

Local government—Power of corporation

—

Contract—Expenditure—Condition precedent

—Estimate of expenditure—Rate—Geelong

Corporation Act 1849 (13 Vict. No. 40), sec. 5

—Melbourne Corporation Act 1842 (6 Vict.

No. 7), sees. 67, 98.]—The respondents, a

municipal corporation, were governed by the

Act 6 Vict. No. 7, sec. 67, of which provides

that the annual income of the corporation

from property or dues shall be carried to an

account called the " town fund," which is to

be applied . towards various specified pur-

poses, including the expense of purchasing or

erecting and maintaining the corporate and

other buildings which may belong to the said

corporation, and towards the payment of all

other expenses not herein otherwise provided

for which shall be necessarily incurred in

carrying into effect the provisions of this

Act." The section then provides that the
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Council of the corporation " is hereby
authorized and required from time to time
to estimate as correctly as may be what
amount in addition to sUeh fund will be
sufficient for the payment of the expenses
to be incurred in carrying into effect the pro-
visions of this Act." It then goes on to

provide that in order to raise the amount so

estimated the Council is "authorized and
required from time to time " to levy a rate.

Held, that the respondents had authority to

enter into a contract for the purpose of alter-

ing a building purchased by them and adapt-
ing it for use as a town hall. Held, also, that
the estimate required by sec. 67 to be made is

limited to an estimate of the amount which
will become payable during the year for which
the rate is to be levied, and therefore that the
fact that the Council had not made an
estimate of the amount proposed to be
expended in making suohalterations was not
a bar to the Council entering into the contract

to make them, or expending money upon
making them out of any surplus ftinds in

hand or moneys raised by way of loan under
sec. 98. Attorney-General v. Geelong Cor-

poration, 18 C.L.R., 563
; (1914) V.L.R.,

55.3 ; 20 A.L.R., 366. h;.C., Griffith, C.J.,

Barton, Gavan Duffy, Powers and Rich,

JJ.

Land—Acquisition by the Commonwealth

—

" Sell and convey "—Lease by municipality

to the Commonwealth—Power of municipaUty

to grant lease—Lease for 500 years at pepper-

corn rent—Refusal by Registrar of Titles to

register—Local Government Act 1903 (No.

1893), sees. 238, 239—Lands Acquisition Act

1906 (No. 13 of 1906), sees. 5, 8, 9—Defences
and Discipline Act 1890 (No. 1083), sec. 12

—

The Constitution (63 & 64 Vict. c. 12), sees.

51 (xxxi.), 69, 70.]—-A municipality purported

to lease certain land, of which it wasthe regis-

tered proprietor, to the Commonwealth for a

term of 500 years at a rental of one pepper-

corn yearly if demanded. The lease contained

a covenant by the Commonwealth to pay all

water and sewerage rates in respect of the

land, and not to use it for any purposes but

purposes in connection with naval and niili-

tary defence. The Registrar of Titles refused

to register the lease. Held, by Higgins,

Gavan Duffy, Powers and Rich, JJ. (G^-iffith,

C.J., and Isaacs, J„ dissenting), that the
lease was not authorized by the Local Govern-

ment Act 1903, or by the Lands Acquisition

Act 1906, and, therefore, that the Registrar

of Titles properly tefused to register it. The
King v. Registrar of Titles ; Ex parte The
Commonwealth, 20 C.L.R., 379; (1916)

V.L.R., 65 ; 21 A.L.B., 435. H.C.

V.

—

Streets, Roads, Drains, &o.

(a) Laying Out, Making and Repairing.

Local Government Act 1915 (No. 2686), sec.

526—Streets, formation of—" Set out,"

meaning of.]—A street is " set out " within

the meaning of sec. 526 of the Local Govern-

ment .4crl915, if it is indicated on the ground^

and whether it is so indicated is a question of

fact. Metropolitan Bank Ltd. v. Camberwell,

Mayor &c. of, (1909) V.L.R., 82 ; 30 A.L.T.,

151 ; 15 A.L.R., 43, approved. Brunswick,

Mayor Sc. of v. Baker, 21 C.L.R., 407 •

(1916) V.L.B., 363 ; 22 A.L.R., 170. H.C,
Barton, Isaacs and Rich, JJ.

Local Government Act 1915 (No. 2686),

sees. 526, 527, 532, 537—Streets, formation of

—Street set out on private property—Dedica-

tion to public—Public highway.]—The words
" dedicated to the public as a highway " in

sec. 526 (1) of the Local Government Act 1915

include the case of a street the dedication of

which has been accepted by the public so

that the street has become a public highway.

Spear v. Williamstown, Mayor dhc. of, (1916)

V.L.R., 96 ; 37 A.L.T., 170 ; 22 A.L.R., 17,

over-ruled. Brunswick, Mayor dbc. of v.

Baker, 21 C.L.R., 407; (1916) V.L.R., 363;

22 A.L.R., 170. H.C, Barton; Isaacs and

Rich, JJ.

Local Government Act 1903 (No. 1893),

sees. 3, 526—Streets on private property

—

Public highway— Dedication— Acceptance

—

Owners of land abutting thereon—Liability to

contribute to cost of forming, &c.]—Sec.

526 of the Local Government Act 1903 does

not render an owner of abutting land liable

to contribute to the cost of forming, &c.,

a street, formed or set out on private property,

where such street has become by dedication

and acceptance to the public, a public high-
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way. Kew Local Board of Health v. Whidy-

combe, 12 V.L.R., 347, and Malvern Board of

Health v. Larimer, 15 V.L.R., 25 ; 10 A.L.T.,

246, distinguished. Williamstown, Mayor (Sec.

of V. Spear, (1916) V.L.R., 96; 37 A.L.T.,

170 ; 22 A.L.R., 17. F.C., Hodges and Hood,

JJ. (Madden, G.J., dissenting), [^ee Supra,

Brunswick Mayor, &c of v. Baiter.
'\

liocal. Crovernmeht Act 1903 (No. 1893),

sees. 526, 527, 528, 529, 530, 536, 537, 539,

540—Making streets, lanes, &c., at cost of

certain owners—Asphalting footpaths, whether

scheme may include—Liability oi owners for

full cost of asphalting.]—A municipal Council

has power under Part XVIII., Division 11 of

the Local Government Act 1903, to include in

a scheme for making streets, lanes, &c., the

asphalting of the footpaths, and may, not-

withstanding the provisions of sec. 540,

recover the whole cost of such asphalting

from the owners of the frontages.. Leary v.

Geelong West Corporation, (1914) V.L.B.,

370; 36 A.L.T., 36 ; 20 A.L.R., 267. F.C.,

a' Beckett, A.C.J., Hodges and Cussen, JJ.

Local Government Act 1903 (No. 1893),

sees. 522, 523—Laying out streets on private

property—Certificate of Council that in their

opinion streets and lands can be sufficiently

drained-^Plan submitted to Council, suf-

ficiency of—" Streets and lands abutting

thereon and the levels thereof"—"Suffici-

ently drained."]—P., the owner of a paddock

within a town, being desirous of cutting up

part of the paddock into allotments with a

view to sale, had a plan prepared of the por-

tion he desired to cut up and sell. This plan

showed a series of streets upon which the

allotments abutted, and also the co-relation of

these streets with streets already existing

within the town into which P. proposed to

discharge the drainage, and which in their

turn would carry the water into an outlet at a

standard level approved by the Council of

the town. Those portions of the land with

which P. proposed to deal were coloured pink

on the plan, but on the north-east and south-

west corners of the plan were shown two

uncoloured portions of the land which in fact

abutted on one of, the streets shown on the

plan, but with which P. did not for the time

being propose to deal. The plan showed the

levels of the whole of the land, but did not

show what would be the levels of the intended

streets when made. It appeared from the

plan that the land coloured pink and the

streets had a plain and continuous inclination

to the westward with nothing to obstruct the

drainage in that direction to the streets

whose level had already been established by

the Council. The uncoloured portions sloped

towards the east and the surface water from

them flowed naturally in that direction over

an adjoining paddock, but the plan did not

provide any scheme for draining these por-

tions. P. submitted this plan to the Council

in order to obtain their certificate that in their

opinion the streets and lands could be

sufficiently drained. The certificate was

refused, and on appeal the Police Magistrate

refused to disturb the conclusion of the

Council. Held, per Hood and Cussen, JJ.

{Madden, C.J., dissenting), that there was no

ground for disturbing the conclusion of the

Council in refusing to give their certificate,

because the plan did not show that the lands

abutting on the streets intended to be laid

out could be sufficiently drained ; also, per

Hood, J. , because the plan did not show the

levels at which P. proposed to make or lay

out the street. Per Hood, J.—The words

"sufficiently drained" in sees. 522 and 523

of the Local Government Act 1903 mean

sufficiently drained for the purposes for which

it is contemplated that the land shall be used.

Payne V. Camberwell Council, (1914) V.L.R.,

121 ; 35 A.L.T., 134 ; 20 A.L.R., 67. F.C.

(1914).

Local government—Streets on private land

—Formation by municipal Council—Recovery

of cost from adjoining owners—Scheme

adopted by Conpcil—How far binding—Local

Government Act 1903 (No. 1893), sees. 526-

532.]—The Council of a municipality desiring

to form a street set out on private property,

served the notice required by sec. 529 of the

Local Government Act 1903 on the plaintiS,

who was the owner of land abutting on the

street, but who had not the right to use,

and did not commonly use, the street; The

plaintiff by letter objected to the scheme and

to his name being included in it, but did not
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attend at the meeting of the Council men-
-tioned in the notice. The scheme was
adopted and the plaintiff's name was included
in it. Held, that the adoption by the

Council of a municipality, under sec. 532 of

the Act, of a scheme for apportioning the

•cost of making a street is binding only upon
such of the persons whose names are included

in the scheme as, being owners of premises

fronting, adjoining, or abutting on the street,

have the right to use or commonly do use the

street, and that, accordingly, the plaintiff

was not bound by the adoption of the scheme,

and was not liable to contribute to the cost

of constructing the street. Moorabbm Shire

V. Abbott, 17 C.L.R., 549 ; (1914) V.L.R.,

199 ; 20 A.L.R., 123. H.C., Griffith, C.J.,

Isaacs, Gavan Duffy and Powers, JJ. (1913).

Local Goveinment Act 1903 (No. 1893),

sec. 529—Scheme for making streets, &c.,

proposed by Council—Objections by owner

—

Consideration oi, whether sufficient.]^—

A

municipal Council after hearing objections

!raised to a scheme for making streets, &c.,

Teaolved, after discussion, but without further

inquiry, not to give effect to the objections,

and to adopt the scheme. Held, that the

Council had duly exercised its discretion

,
under sec. 529 of the Local Government Act

1903. Leary v. Geelong West Corporation,

.(1914) V.L.R., 370 ; 36 A.L.T., 36 ; 20

A.L.R., 267. Cussen, J.

Local Government Act 1903 (No. 1893),

sec. 528 (3)—" Owner "—Purchaser in pos-

session of land under contract of sale—Lia-

bility for cost of making streets, &c.]—

A

purchaser of land under a contract of sale who
has entered into possession is an owner within

the meaning of see. 528 of the Local Govern-

ment Act 1903. Leary y. Geelong West Cor-

poration, (1914) V.L.R., 370; 36 A.L.T., 36;

20 A.L.R., 267. Cussen, J.

Local Government Act 1915 (No. 2686),

sees. 526, 527, 528—Street formation, cost of

—Apportionment between owners of prem-

ises.]—A fnunicipal Council, for the purpose

•of distributing the cost of constructing a

street under the power conferred by see. 526

of the Local Government Act 1915, may treat

the street as divided into two equal parts by

a line running along its entire length, and
may apportion the cost of the work done on
one side of the line among the owners of the

premises fronting the street on that side.

Brunswick, Mayor &c. of v. Baker, 21 CL.R.,

407; (1916) V.L.R., 363; 22 A.L.R., 170.

H.C., Barton, Isaacs and Rich, JJ.

(6) Negligence in Construction and Mainten-

ance, Liability for.

Local government—Negligence—Construc-

tion of drain—Exercise of statutory powers

—

Severance of drainage area—Insufficiency of

drain under new conditions—Obstruction of

drain—Liability for overflow.]—The E. muni-

cipal authority, under their statutory powers,

without negligence constructed a drain to

carry off the surface drainage from a portion

of its municipality. The drain when con-

structed was, so far as was then known,

sufficient to carry off all water which might

reasonably be expected to flow into it. The

greater part of the drainage area was subse-

quently severed from the E. municipality

and added to the M. municipality, and by

reason of the building of houses and construc-

tion of streets and drains on the severed part

the drain became insufficient to carry off all

the water discharged into it, but was at all

times ample to carry off all the water coming

from that part of the drainage area which
t

remained in the E. municipality; ' Held, that

after the severance the E. municipality was

bound to maintain the drain in efficient

condition and clear of obstruction so as to

allow, to the extent of its capacity only, the

flow through it of water coming from the

whole of the drainage area, and, while the

drain was so maintained, was not liable for

damage occasioned by the overflow of water

caused by the drain being insufficient to carry

off all the water which flowed into it, but was

liable for damage attributable to the drain

not being maintained in such condition.

Hawthorn Corporation v. Kannuluik, (1906)

A.C., 105, distinguished. Essendon, Mayor

Sc. ofv. McSweeney, 17 C.L.R., 524; (1914)

V.L.R., 273 ; 20 A.L.R., 55. H,C., Griffith,

C.J., Barton and Isaacs, JJ.

Local government — Misfeasance— Foot-

bridge over gutter—Faulty re-construction of
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—Principal and agent—Servant of municipal

Council, authority of—Adoption and ratifica-

tion of acts of servant—Liability of Council for

injuries sustained owing to defective condition

of footbridge.]—The defendant municipality

placed a footbridge over a gutter made by it

in one of its streets. After it had been in use

for many years, the footbridge was wrenched

from its position by some mischevious persons,

and one N., acting under the instructions of

one Y., put the footbridge back in its old

position, but so insecurely that it was liable

to tilt up when walked upon. The plaintiff

used the footbridge, and by reason of this

defect, without any negligence on her part,

was thrown down and injured. In an action

by the plaintiff against the defendant muni-

cipality to recover damages for the injuries

thus sustained the evidence showed that N.

was an employee of the defendant ; that he

only worked when required at 7s. a day ; that

- his duty was to clean the gutters and if any

repairs were wanted which he could do, to

report them ; that an engineer of the defend-

ant municipality instructed him if he saw

anything out of repair to report it to Y., a

councillor of the municipality, and to do what

Y. told him ; that he had reported the dis-

placement of the footbridge to Y., and re-

placed it under Y.'s instructions. The

evidence also showed that, at a meeting of the

Council of the defendant municipality, held

about three weeks before the accident to the

plaintiff, Y. had informed the Council , that

the footbridge had been displaced and that

he had had it replaced ; and that the Council

had passed a resolution directing its engineer

to inspect the footbridges in the street in

question with a view to repair and alteration

of their positions if advisable. All this

evidence was given by persons whose interests

were in a sense adverse to the plaintiff, and

was uncontradicted by any evidence for the

defendant. The jury found for the plaintiff

on the ground that the defendant through its

servant, N., was guilty of faulty re-construc-

tion. Held (per totam curiam) that the

evidence justified the finding, field, also

{per Hodges and Cuasen, JJ.), that there was

evidence to justify the finding that the

Council adopted and ratified the act of N.,

in replacing the footbridge. Johnston v.

Marong Shire, (1913) V.L.R., 287 ; 35 A.L.T.,

3 ; 19 A.L.R., 247. F.C.

VI.

—

Markets.

Market—Place appointed for market

—

Statutory method of appointing—Long user

without formal establishment of market

—

Markets Act 1915 (No. 2690), sec. 25.]—The

corporation of the City of Melbourne fixed a

market place pursuant to statutory power,

and, during a period of twenty years marked

and numbered certain stands on the footpath

of the highway upon which the market

abutted, and let such stands from time to

time to dealers. An unauthorized dealer,

having sold articles at one of, these stands

on the highway, was held rightly convicted

of a, breach of sec. 25 of the Markets Act

1915, in that he sold articles at a place other-

wise than the appointed market. Hennessy

V. Baker, (1918) V.L.R., 13; 39 A.L.T., 132;

23 A.L.R., 424. Cussen, J.

VII.

—

Pounds.

Pounds Act 1890 (No. 1129), sec. 30 (vii.)—

Master and servant—Offence committed by

servant—Whether master liable—Wilfully

causing cattle to trespass.]—See Pounds and

Impounding. Howell v. Bullen, (1915)

V.L.R., 445 ; 37 A.L.T., 61 ; 21 A.L.R., 331.

Pounds Act 1915 (No. 2710), sees. 9, 10,

25, 26—Trespass by cattle—Trespass rates

—

Damage—Service of cow by bull.]—See

Pounds and Impounding. Butter v. Molloy,

(1916) V.L.R., 196; 37 A.L.T., 196; 22

A.L.R., 104.

Founds—Trespass by cattle—Restoration

to owner, what amounts to—Pounds Act 1915

(No. 2710), sec. 12.]—See Pounds and

Impounding. Smart v. Williama, (1918>

V.L.R., 53 ; 23 A.L.R., 455.

Pounds^Trespass by cattle—Land enclosed

or unenclosed—Recovery of damages—Jus-

tices Act 1915 (No. 2675), sec. 64 (4).]—-See

Pounds and Impounding. Smart v. Wil-

liams, (1918) V.L.R;, 53 ; 23 A.L.R., 455.

Pounds Act 1890 (No. 1129), sec. 25—Com-
plaint for demanding excessive trespass rates

—

Notice to poundkeeper—Signature by agent.]
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—See PoTJNDs AND Impounding. Herring

V. Stewart, (1914) V.L.R., 568; 36 A.L.T.,

52 ; 20 A.L.R.,. 305. (1914).

VIII. User of Highways ; Weight to be

Carried on Vbhicies,

Highway—Unlawful user—Loading and un-

loading carts.]—A carrier used a street for

the purpose, to some pxtent, of loading and

unloading his carts and also for the purpose

of transferring goods from one cart to

another. Held, that this was not a lawful

user. O" Toole v. Bennett, (1917) V.L.R.,

351; 39A.L.T., 5; 23 A.L.R., 145. Cwsen,

J.

Police Offences Act 1915 (No. 2708), sec. 5

(14)—" Obstructing " a road—What may
amount to.]

—

See Police Offences Acts.

O' Toole V. Bennett, (1917) V.L.R., 351 ; 39

A.L.T., 5 ; 23 A.L.R., 145.

Local government — By-law — Traffic —
Interpretation — Vehicle drawn by animal

power—Driver of more than one vehicle.]

—

See ante, II. By-Laws. Shaw v. Jackson,

(1913) V.L.R., 385; 35 A.L.T., 41; 19

A.L.R., 359.

Local government—By-law—Validity—In-

consistency with Statute—Motor cycle—Rear

light — Melbourne Corporation Act 1842

(N.S.W.) (6 Vict. No. 7), sec. 91—Motor Car

Act 1909 (No. 2237), sees. 2, 12, 15.]—See

ante, II. By-Laws. CulKs v. Ahem, 18

C.L.R., 541 ; (1914) V.L.R., 676 ; 20 A.L.R.,

387.

Carriages Act 1890 (No. 1070), sees. 3, 12,

14, 15, Second Schedule—Local Grovernment

Act 1903 (No. 1893), Thirteenth Schedule,

Part X.—Motor Act 1909 (No. 2237), sees.

3, 4—Stage carriage—Motor bus—" Extreme

places ' '—Regularity of running—^Casual ply-

ing.]

—

See Carriages Act, ools. 60, 51.

Parkin v. Withers, (1913) V.L.R., 533 ; 35

A.L.T., 74 ; 19 A.L.R., 506.

Local Government Act 1903 (No. 1893),

sees. 571, 572—Vehicles carrying goods

—

Width of tires—Weight—Ascertainment of

—

Refusal to allow weighing at particular weigh-

bridge—Selection of weighbridge—Option of

"driver.]—Where a person in charge of a

vehicle carrying goods on a public road is

requested under sec. 571 (1) of the Local

Government Act 1903 to take the same to a

weighbridge or weighing machine, such

person (and not the officer authorized by
the section to make the request) has the right

to elect whether the vehicle and goods are

to be taken for the purpose of weighing them

to the nearest weighbridge or weighing

machine on the route towards the place to

which the same are being taken, or to another

weighbridge or weighing machine within two

miles from the place at which the request is

made. The driver of a vehicle carrying goods

on a public road, on being requested by an

inspector of weights and measures to take the

same to a certain weighbridge which was

within the two mile limit but out of the

driver's route, refused to take them there,

but offered to take them to another weigh-

bridge which was on such route ; and the

inspector did not inform the driver of any

objection to the latter weigljbridge. Held,

that the driver had not refused to allow the

vehicle and goods to be weighed, and that,

therefore, he was not guilty of an offence

under sec. 572 of the Local Government Act

1903. Ba/rnes v. Riley, (1913) V.L.R., 97;

34 A.L.T., 144; 19 A.L.R., 30. a' Beckett,

J. (1913).

Local government—Weight to be carried on

wheels—-Determination of weight by width of

tires—Whether fraction of half-inch of width

may be considered—Local Government Act

1915 (No. 2686), sec. 569.]—Sec. 569 (1) of the

Local Government Act 1915 indicates the rate

at which the weight which may be carried by

means of a vehicle is to be estimated. Held,

accordingly, that in estimating the weight

which may be carried by means of a vehicle

the calculation should not be based on the

number of full half-inches of width only, but

should allow a proportionate increase of

weight for any additional fraction of a half-

inch. Magill v. Glatz, 37 A.L.T., 212.

Madden, C.J. (1916).

IX.

—

^Control of Constrttction and User

of Buildings, &c. ; Offensive Trades.

Melbourne Building Act 1849 (13 Vict. No.

39)), sec. 13—Certificate of official referees

—
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Construction of — Building regulations —
Breach oi— Local government.]— W. was

charged under sec. 13 of Act 13 Vict. No. 39

for that he did build certain portions of a

building irregularly, and in such a manner as

to be a nuisance contrary to Schedule C. Part

II. of the said Act. Upon the hearing the

informant relied solely upon a certificate of

the official referees which was as follows :

—

" We the official referees duly appointed

under the provisions of the Melbourne Build-

ing Act (13 Vict. No. 39) have had submitted

to us copies of notices dated November 25th

and December 14th, 1915, served on the said

A. W. Walker to amend irregularities existing

on the premises Nos. 8 and 14 Little Queens-

berry Street, City. The said irregularities

being that the walls are not built of brick

laid in mortar to produce solid work as re-

quired by the provisions of Schedule C. Part

II., By-law No. 92. We having lieard the

evidence of Mr. Minns the Deputy Building

Surveyor and .Building Inspector Douglas,

decide and determine that the said buildings

are nuisances requiring to be abated. The

cost of this award amounting to £2 2s. to be

paid by the said A. W. Walker, and this is

our Certificate and Award." Held, that the

irregularities referred to in sec. 13 of Act 23

Viet. No. 39 must be proved apart from the

production of the Certificate of the official

referees. Held, further, that the Certificate

in fact given was not in compliance with the

section. .Morton v. Walker, (1916) V.L.R.,

647 ; 38 A.L.T., 93 ; 22 A.L.R., 304. Hodges,

J. [Special leave to appeal to the High

Court refused; 22 C.L.R., 203].

Local Government Act 1915 (No. 2686), sec.

198—By-law—Unreasonableness—Control of

tuildings and hoardings—Prohibition against

construction without consent of municipal

Council—Approval of plan and specification

—No statement of nature of test to be applied

by Council—Control of advertisements

—

Whether limited to existing advertisements

—

Consent of municipal Council.]

—

See ante, II.

By-laws. Levingston v. Heidelberg Shire,

<1917) V.L.R., 263; 38 A.L.T., 163; 23

A.L.R., 103.

Local Government Act 1890 (No. lllS),

•Thirteenth Schedule—Building regulations

—

External walls—Structure between wall and

building line.] — See ante, II. By-laws.

Blazey v. McGall, (1915) V.L.B., 595'; 37

A.L.T., 73 ; 21 A.L.R., 423.

Health Act 1915 (No. 2665), sec. 286—

Local government—By-law—Building—Ap-

proval by city surveyor—Addition to building

in which offensive trade carried on—Consent

of Council to addition—Facts which may be

considered by city surveyor.]

—

See ante, 11.

By-Laws. R. v. Pullar ; Ex parte Flem-

ington Meat Preserving Co. Pty. Ltd., (1916)

V.L.R., 24; 37 A.L.T., 137; 22 A.L.R.,

26.

Melbourne Building Act 1849 (13 Vict. No.

39), sees. 3, 4, 32—Openings in external wall-

Rights of adjoining owner—Determination of

—Easement—Access of air—Acquisition of by

owner of wall.]

—

See Mblboubne. Tuchett

V. Brice, (1917) V.L.R., 36 ; 38 A.L.T., 194;

23 A.L.R., 85.

Local Government Act 1903 (No. 1893),

sees. 197 (1), 198, Thirteenth Schedule, Fart

VI.—21 Geo. III., c. 49—By-law—Regulation
—Validity—Places of amusement—" Times

and hours "—Sunday—^Picture show—Dis-

crimination.]

—

See ante, II. By-laws. In re

City of Melbourne ; Ex pao'te Greater J. D.

Williams Co. Ltd., (1915) V.L.R., 689; 37

A.L.T., 94 ; 21 A.L.R., 485. [Special leave

to appeal to the High Court refused, 20

C.L.R., 576].

Marine Stores and Old Metals Act 1915 (No.

2689), sees, 28, 29, Third Schedule—Licence-

Dealer in marine stores—Consent of Council

of municipality to establishment of business

—

Condition precedent—Jurisdiction of Justices

—Health Act 1915 (No. 2665), sees. 286, 288.]

—See Justices or the Peace. Morris v.

Prahran Council, (1917) V.L.R. ,170; 38

A.L.T., 149 ; 23 A.L.R., 60.

LOCK-OUT

See CONCILIATION AND ARBITRATION.

'
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MAINTENANCE AND MAINTENANCE
ORDERS

Maintenance— Marriage Act 1890 (No.

1166), sees. 43, 43—Leaving wife without

means of support—Causing wife to leave by

violence or threats—Subseauent bona fide

offer of home—Apprehension of repetition of

ill-treatment—Liability of husband.]—A wife,

in consequence of her husband's violence and

threats towards her, left their home, and

although her husband subsequently made a

bona fide- offer to provide a home for and

support her, she declined to accept the offer,

having a well-grounded fear of a continuance

of the ill-treatment. Held, that her husband

had left her without means of support under

sec. 42 of the Marriage Act 1890, and was

liable to contribute to her maintenance under

sec. 43. Mackenzie v. Mackenzie, 3 V.R.

(L.), 248, and Trengrove v. Trengrove, 5

V.L.R. (L.), 27, disapproved. Hallihan v.

Hallihan, (1913). V.L.R., 443 ; 35 A.L.T.,

70 ; 19 A.L.R., 446. F.C., Madden, G.J.,

Hodges and Hood, JJ.

Maintenance—^Illegitimate child—Evidence

—Pre-maternity order
—" Oath of the mother

duly '
'— Corroboration— Sufficiency— Mar-

riage Act 1890 (No. 1166), sec. 48—Marriage

Act 1900 (No. 1684), sec. 4.]—Upon the hear-

ing of a complaint for maintenance of an

illegitimate child, evidence was given that an

.order for confinement expenses under sec. 4

of the Marriage Act 1900 had been made

against the defendant, and not appealed

from. Held, that the evidence was admissible

and sufficient to support an order being made

against the defendant on the oath of the

mother. Sec. 48 of the Marriage Act 1890

contemplates not only additional direct

testimony, but also extraneous facts falling

short of direct evidence. Mash v. Darley,

(1914) 1 K.B., 1, followed. McKinley v.

Delaney, (1915) V.L.R., 66 ; 36 A.L.T., 106 ;

21 A.L.R., 15. a'Becke'i, A.C.J. [Special

leave to appeal to the High Court refused,

19 C.L.R., 525 ; (1915) V.L.R., 303].

Maintenance—Illegitimate child—Res judi-

cata—Complaint for maintenance against

putative father—Previous complaint dismissed

on the merits—Marriage Act 1890 (No. 1166),

sees. 42, 43, 50, 52.]—The fact that a previous

complaint against the putative father for the

maintenance of an illegitimate child, has been

dismissed, will not on the hearing of a fresh

complaint, establish a plea of res judicata,

even though such dismissal was on the merits.

The statement by Blackburn, J., in Reg. v.

Gaunt, L.R. 2 Q.B., 466, that "when the dis-

missal is upon the merits, the Justices, on

any subsequent application, ought to defer

so much to the former decision as to treat

the matter as res judicata, unless it be shown
that what may be called the first trial was,

for some reason or other, not fair," is not

a rule of law, but is merely advice to Magis-

trates. Trigg v. Kettle, (1915) V.L.R., 167;

36 A.L.T., 167 ; 21 A.L.R., 161. Hood, J.

Maintenance— Illegitimate child—Estoppel

—Pre-maternity order not appealed from

—

Whether defendant estopped by, in proceedings

for maintenance of child—Marriage Act 1890

(No. 1166), sec. 42—Marriage Act 1900 (No.

1684), sec. 4.]—In proceedings for the main-

tenance of an illegitimate child by the mother

against the alleged father, he is not estopped

from denying the paternity of the child by

proof of the existence of a pre-maternity order

obtained against him by the mother. Baxter

V. Baxter, (1914) V.L.R., 444; 36 A.L.T.,,

34 ; 20 A.L.R., 281. Hodges, J.

Marriage Act 1915 (No. 2691), sec. 93

—

Marriage Act 1890 (No. 1166), sec. 52—Order
for maintenance of illegitimate child—Con-

firmation on appeal to General Sessions

—

Second appeal to General Sessions—Jurisdic-

tion—Res judicata.]—On an appeal to the

Court of General Sessions against an order of

a, Court of Petty Sessions directing the

appellant to pay a weekly sum for the support

of an illegitimate child of which he was

alleged to be the father, the Court, after

hearing evidence produced by both parties

as to the paternity of the child, dismissed

the appeal and confirmed the order of th&

Court of Petty Sessions. The appellant

appealed a second time to the Court of

General Sessions against the order of the

Court of Petty Sessions and tendered evidence'

to show that he was not the father of the-



539 MAINTENANCE AND MAINTENANCE ORDERS. 540

child. 'Held, that the matter was res jvdicata,

and that there was no jurisdiction to enter-

itain the second appeal. Londrigan v. Baird,

(1918) V.L.R., 40 ; 39 A.L.T., 84. Madden,

G.J.

Maintenance order—Order made in absence

of defendant—Defendant outside Victoria

—

Order transmitted to clerk of peace—Applica-

tion to set aside—Jurisdiction of Court of

Petty Sessions—Justices Act 1915 (No. 2675),

sec. 66—Marriage Act 1915 (No. 2691), sees.

.86, 90, 93.]—A Court of Petty Sessions has

power under sec. 66 of the Justices Act 1915

to set aside an order for maintenance, made
under sec. 86 of the Marriage Act 1915

against a defendant who did not appear, and

that power exists although the order has been

transmitted by the Justices to the clerk of

the peace. McFarland v. Mc Parland, (1916)

V.L.R., 93 ; 37 A.L.T., 130 ; 22 A.L.R., 25.

Hood, J.

Marriage Act 1890 (No. 1166), sees. 42, 43,

46—Complainant married to defendant and

without means of support—Evidence of prior

marriage of complainant—No proof of death

of first husband—Jurisdiction.]—In proceed-

ings for maintenance under sec. 43 of the

Marriage Act 1890 it appeared that the

parties were married in 1889 ; that the

complainant was previously married to one

P. in 1878 ; that at ,the time of the second

marriage she believed P. to be dead ; that

she had not heard of P. since 1885 or 1886

;

and that she was without means of support.

The Justices made an order. Held, that the

Justices had jurisdiction to make the order.

Hecker v. Hecker, 21 A.L.R. (C.N.), 17.

Judge Moule (General Sessions) (1915).

Infant—Maintenance—Breaking into corpus

—Allowance for past maintenance—No legal

liability to maintain—Gift.]—See Infant,

col. 412. Re Porter ; Dyer v. Ballarat

Trustees &c. Go. Ltd., 36 A.L.T., 165.

Infant—Maintenance—Breaking into corpus

—Contingent interest—Third person entitled to

intermediate income.—[See Infant, cols. 411,

412. In re Ascott, (1915) V.L.R., 227;

36 A.L.T., 161 ; 21 A.L.R., 163.

Infant—Maintenance—Income of trust fund

insufficient—Breaking in on corpus—Fund

over two thousand pounds—Jurisdiction

—

Trusts Act 1915 (No. 2741), sec. 65.]—-See

Infant, col. 412. In re Uphill, (1916)

V.L.R., 168; 37 A.L.T., 153; 22 A.L.R. 68.

MALICE

See DEFAMATION.'

MANAGING CLEBK

See SOLICITOR.

MANDAMUS

High Court—Jurisdiction—Mandamus to.

Registrar of Titles—The Constitution (63 &
64 Vict. c. 12), sec. 75 (iii.).]—By Griffith

C.J., and Isaacs, J.—The High Court has,

under sec. 75 (iii.) of the Constitution, juris-

diction to issue a mandamus to the Registrar

of Titles to register an instrument to which

the Commonwealth is a party, and which

he has improperly refused to register. The

King v. Registrar of Titles ; Ex parte The

Commonwealth, 20 C.L.R., 379 ; (1916)

V.L.R., 65 ; 21 A.L.R., 435. H.C. (1915).

Mandamus— Issue futile— Commonwealth
public servant—Application for appointment

to vacant office—Bight of appeal not given

effect to by Public Service Commissioner

—

Vacancy filled by appointment of another

officer.]—On a vacancy occurring in an office

in the Commonwealth Public Service several

officers in the same Department applied for

the vacant office and the Public Service

Commissioner recommended for appointment

one who was junior in service to another.

The latter, being within the meaning of sec.

50 of the Commonwealth Public Service Act

1902-1911 " affected " by such recommenda-
tion, gave the Commissioner notice of appeal,

but the Commissioner was erroneously of

opinion that the appeal did not lie, and took

no proceedings on the notice, and the junior
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officer was appointed to the office. Held,

that mandamus should not issue to command
the Commissioner to proceed with the appeal,

as it would be futile. The King v. Public

Service Commissioner for the Gonwnonwealth
;

Ex parte Killeen, 18 C.L.R., 586 ; 20 A.L.R.,

453. H.C., Griffith, C.J., Isaacs axiA Powers,

JJ. (1914).

Appeal—Application—Refusal by Commis-
sioner to accept—Grounds o£ refusal—Applica-

tion informal—Appeal to High Court

—

Application under intercolonial arrangements

—Amendment — Mandamus — Patents Act

1903-1909 (No. 21 of 1903—No. 17 of 1909),

sees. 32, 33, 47, 121, 122—Patents Regulations

1912 (Statutory Rules 1912, No. 76), regs.

4, 31, Schedule 2, Form A6.]—The applicant,

having applied in New Zealand for protection

of an invention, applied for a patent for the

same invention pursuant to sees. 121 and 122

of the Patents Act 1903-1909, the application

being in accordance with Form A6 in Schedule

2 to the Patents Regulations 1912, and he

lodged with the application a copy of the

complete specification which had been lodged

in New Zealand. The Commissioner refused

to accept the application on the ground that

a copy of the provisional specification, which

had been lodged in New Zealand, did not also

accompany the application. The Commis-

sioner subsequently refused an application

for leave to amend the application by con-

verting it into an ordinary application for a

patent under sees. 32 and 33. Held, by

Griffith, C.J., and Gavan Duffy, J., Isaacs,

J., dissenting, that the refusal to accept the

application was not a refusal from which an

appeal lay to the High Court under sees.

46 and 47, and that an appeal did not lie from

the refusal to allow the amendment, but that

a, mandamus should go to the Commissioner

•directing him to proceed with the hearing of

the application for a patent. By Griffith,

G.J.,—The words "" any other lawful ground

of objection " in sec. 46 of the Patents Act

1903-1909 refer to objections to the specifica-

tion, and do not include an objection that

the application for a patent with which the

specification is lodged is irregular in form.

Reid V. Commissioner of Paterits, 20 C.L.R.,

261 ; 21 A.L.R., 288. H.C. (1915).

Justices Act 1915 (No. 2675), sec. 86—
Adjournment—Court more easy of access

—

Mandamus.]—Where Justices have, under
see. 86 of the Justices Act 1915, improperly

adjourned a complaint, mandamus will lie

to compel them to hear it. R. v. Knight

;

Ex parte Willis, (1916) V.L.R., 159 ; 37

A.L.T., 160 ; 22 A.L.R., 65. Hood, J.

Justices Act 1890 (No. 1105), sec. ISO-
General Sessions—;Appeals—Application for

case to be stated—Jurisdiction to refuse

—

Mandamus.]—Semble.—Where a purely frivol-

ous and vexatious application made to the

Court of General Sessions to state a case under
sec. 139 of the Justices. Act 1890 is refused,

the Supreme Court, in the exercise of its

discretion, should decline to issue a mandamus
to compel the Court of General Sessions to

state such case. The King v. Box ; Ex
parte Rees, (1913) V.L.R., 103 ; 34 A.L.T.,

150 ;• 19 A.L.R., 42. Hodges, J.

MANSLAUGHTER

See CRIMINAL LAW.

MARKET

Market—Place appointed for market

—

Statutory method of appointing—Long user

without formal establishment of market

—

Markets Act 1915 (No. 2690), sec. 25.]—The

corporation of the City of Melbourne fixed a

market place pursuant to statutory power,

and, during a period of twenty years, marked

and numbered certain stands on the footpath

of the highway upon which the market

abutted, and let such stands from time to

time to dealers. An unauthorized dealer,

having sold articles at one of these stands on

the highway, was held rightly convicted of a

breach of sec. 25 of the Markets Act 1915,

in that he sold articles at a, place other than

the appointed market. Hennessy v. Baker,

(1918) V.L.R., 13; 39 A.L.T., 132; 23

A.L.R., 424. Cussen, J.
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MARRIAGE; MARRIAGE ACTS

See HUSBAND AND WIFE; MAIN-
TENANCE AND MAINTENANCE
ORDERS.

MARRIED WOMAN

See also. Husband and Wife.

Married woman—^Intestacy—Distribution o£

estate—Share of husband where no children

or next of kin—Interest oJ Crown—Bona

vacantia—Married Women's Property Act

1890 (No. 1116), sees. 4, 25—Statute oi Dis-

tributions (22 & 23 Gar. n., c. 10), sec. 3.]—

Sec. 25 of the Married Women's Property Act

1890 lays down a, complete and exhaustive

rule, applicable to all cases in which a married

woman dies intestate; and supersedes all

previous rules, whether statutory or at com-

mon law. Held, therefore, that where a

woman dies intestate, leaving her surviving

her husband but no children, the share of the

husband is the same as that which his widow

would have taken if he h^/d died intestate

leaving no children, that is, one half and no

more, and that in the event of there being

no next of kin of the woman the other half

goes to the Crown as bona vacantia. Attorney-

General v. Equity Trustees Executors <fcc.

Co. Ltd., 19 C.L.R., 404; (1915) V.L.R.,

•121
; 21 A.L.R., 58. H.C., Griffith, C.J.,

Barton and Isaacs, JJ.
;

Husband and wife—Necessaries suppUed to

household — LiabiUty of wife — Married

Women's Property Act 1890 (No. 1116), sec.

4 (1)) (2)—Married Women's Property Act

1896 (No. 1416), sec. 2 (a).]—Where a married

woman is living with her husband and orders

goods suitable to her position to be supplied

to the houshold which she is conducting for

her husband, the presumption is that she is

contracting as agent for him, and she is not

personally liable on such a contract, whether

or not the fact that she is a married woman
is disclosed to the person from whom the

goods are ordered. Paquin v. Beauclerk

Limited, (1906) A.C., 148, applied. Harvey

V, Ottoway, (1915) V.L.R., 520; 37 A.L.T.,

71 ; 21 A.L.R., 381. Madden, C.J.

Conveyancing Act 1912 (No. 2440), sec. 6

—

Married woman—Restraint on anticipation,

removal of—Order binding her interest

—

Benefit of married woman.]—A married

woman, seventy-three years of age was

entitled, subject to a restraint on anticipation,

to a life interest in a fund of £3,561, with a

general power of appointment by deed or

will. The sole means of support of herself

and her husband was her income amounting

to about £190 per annum, of which £110 was

income derived by her from such fund. Her

husband was seventy-five years of age. Upon

application by her under sec. 6 of the Convey-

ancing Act 1912 that the restraint upon

anticipation might be remioved, so that she

might use the capital for the benefit of herself

and her husband. Held, that it was for her

benefit that the restraint on anticipation

should be removed as to £1,000, and that

an order should be made accordingly, without

prejudice to any further application. In re

Stanway ; Hann v. Stanway, (1913) V.L.R.,

327 ; 35 A.L.T., 19 ; 19 A.L.R., 312. Cussen, J.

Married Women's Property Act 1890 (No,

1116), sec. 15—Husband and wife—Remedy

of wife for protection of her property—^Im-

prisonment of Fraudulent Debtors Act 1890,

nature of proceedings in Court of Petty Ses-

sions under—Execution—Prohibition—Pro-

ceedings regular on face.]—A wife obtained,

in a Court of Petty Sessions, an order against

her husband for payment of a debt. The

order did not disclose the fact that the

parties were husband and wife. The wife

subsequently proceeded under the Imprison-

ment of Fraudulent Debtors Act 1890 and

obtained an order against her husband,

which was confirmed on appeal to the Court

of General Sessions. Held, that, as the

proceedings under the Imprisonment of

Fraudulent Debtors Act 1890 were merely a

process of execution of the order for payment

of the debt, and that order was regular on

its face, prohibition was not the proper

remedy. R. v. Wasley ; Ex pa/rte Franhel,

(1914) V.L;R., 635; 36 A.L.T., 72; 20

A.L.R., 326. Hood, J.

Husband and wife—Question as to property

—Summary determination—^Practice—Mar-
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ried Women's Property Act 1915 (No. 2692),

sec. 20.]—On an application under sec. 20 of

the Married Women's Property Act 1915

for the determination of a question between

husband and wife as to the title to property

the ordinary practice in regard to applications

in Chambers should be followed and the

evidence in support of the claims of the

parties should be taken on affidavit. Re

Tweedie, 38 A.L.T., 71. Madden, G.J.

(1916).

MARRIED WOMEN'S PROPERTY
ACT

See MARRIED WOMAN.

MARINE STORES AND OLD METALS
ACT

Marine Stores and Old Metals Act 1915

(No. 2689), sees. 28, 29, Third Schedule-

Licence—Dealer in Marine stores—Consent o£

Council oi municipalitsr to establishment of

business—Condition precedent—Jurisdiction of

Justices—Health Act 1915 (No. 2665), sees.

286, 288.]—Justices are not entitled to refuse

a licence to act as a dealer in special wares

under the Marine Stores and Old Metals Act

191.5 on the ground that the Council of the

municipality has not, under sec. 286 of the

Health Act 1915, given its consent to the

establishment or carrying on of such business

upop the premises described in the applica-

tion for a licence. Morris v. Prahran Coun-

cil, {l^^^) ^-T^-^-' ^"^^
' 38 A.L.T., 149 ;

23

A.L.R., 60. a' Beckett, J.

MASTER AND SERVANT

See EMPLOYER AND EMPLOYEE;
FACTORIES AND SHOPS ACTS.

MATERNITY ALLOWANCE ACT

Criminal law—Mens rea, necessity for—

Obtaining maternity allowance not payable

—

Presenting false documents—Maternity Allow-

ance Act 1912 (No. 8 of 1912), sec. 10.]—

Mens rea is an essential ingredient of an

offence created by sec. 10 of the Maternity

Allowance Act 1912. Rex v. Erson, 17

C.L.R., 506. H.C., Griffith, O.J., Barton,

Isaacs, Oaman Duffy, Powers and Rich, JJ.

(1914). [Refusing special leave to appeal.]

Criminal law—Obtaining maternity allow-

ance which is not payable—Mens rea—Burden

of proof—Maternity Allowance Act 1912

(No. 8 of 1912), sec. 10 (a).]—In a prosecution

for an offence under sec. 10 (a) of the Matern-

ity Allowance Act 1912 it is sufficient if the

Crown merely avers and proves that the

accused did in fact obtain a maternity allow-

ance which was not payable. It is then for

the accused to show that his mind was free

from guilty knowledge. Rex v. Erson,

(1914) V.L.R., 144; 35 A.L.T., 117; 20

A.L.R., 46. F.C., a' Beckett, Hood and

Cussen, JJ.

Maternity Allowance Act 1912 (No. 8 of

1912), sec. 10—Offences against Act—Whether

indictable—Acts Interpretation Act (No. 1 of

1904), sees. 4, 5, 6.]—Offences under sec. 10

of the Maternity Allowance Act 1912 are

triable as indictable offences. Rex v. Erson,

(1914) V.L.R,., 144; 35 A.L.T., 117; 20

A.L.R., 46. F.C., a' Beckett, Hood and

Cussen, JJ.

MAXIMS

" He who comes into equity must come

with clean hands."]—The principle that a

person must come into equity with clean

hands only applies where his alleged mis-

conduct has an immediate and necessary

relation to the equity sued for. Meyers v.

Casey, 17 C.L.R., 90; (1914) V.L.R., 210;

19 A.L.R., 537. H.C., Barton, A.C.J.

,

Isaacs, Powers and Rich, JJ.

" Audi alteram partem."]—See Meyers v.

Casey, 17 C.L.R., 90 ; (1914) V.L.R., 210 ;

19 A.L.R., 537.

Audi alteram partem—Industrial arbitra-

tion—Organization—Member charged with

misconduct—Right to be heard.]—See Con-

18
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CILIATION AND ARBITRATION, Cols. 93, 94.

Edgar v. Meade ; Walker v. Meade, 23

C.L.R., 29 ; 23 A.L.R., 259.

MEDICAL ACT

Dentist—Prohibition of use of words—
" Dental company "—Combination with other

words—Medical Act 1915 (No. 2695), sec. 72.]

— Held, by Griffith, C. J., Barton, Gan>an

Duffy and Rich, JJ.—The prohibition in

sec. 72 of the Medical Act 1915 of the use of

the words " dental company " applies to the

use of those words, whether in immediate

conjunction or not, in such manner that the

word ' dental " is used to qualify by way of

description the word " company " so as to

indicate that the company is concerned in

the practice of dentistry on human beings, but

does not apply to the case where other words

are interposed which show that the word
" dental " is not so used. By Isaacs, J.—
When the words the use of which is prohibited

by the section are so combined with other

words that the essential meaning conveyed

by them when in immediate juxtaposition

is not changed, their use is unlawful. Joske

V. Dental Cash Order Co., Pty. Ltd., 21

C.L.R., 172
; (1916) V.L.R., 171 ; 22 A.L.R.,

47.

Dentist—^Prohibition of use of words

—

"Dental company"—"Dental Cash Order

Company "—Evidence—Meaning of words

added—Medical Act 1915 (No. 2695), sec. 72.]

—A company was convicted of exhibiting at

its registered office the words " dental

company "' in combination with other words,

contrary to sec. 72 of the Medical Act 1915.

The words exhibited were " The Dental Cash

Order Company Pty. Ltd.," which was the

name of the company. Held, by Isaacs,

Oavan Duffy and Rich, JJ. (Griffith, C.J.,

and Barton, J., dissenting), that in the absence

of any evidence as to the meaning of the

expression " cash order," the company was
properly convicted. By Griffith, C.J., and

Barton, J.—The conviction was bad because

the Magistrate never applied his mind to the

real question for decision. Joske v. Dental

Cash Order Co. Pty. Ltd., 21 C.L.R., 172
;

(1916) V.L.R., 171 ; 22 A.L.R., 47.

MEETING

War precautions—Regulations—Offence

—

Making statement prejudicial to recruiting

—

Seconder of motion at meeting—Putting

motion to meeting by chairman—War Pre-

cautions Regulations 1915, reg. 28 (Statutory

Rules 1915, No. 130—Statutory Rules 1916,

No. 159.]

—

See War Precautions Act.

Pearce and Smith v. Jones, 23 C.L.R., 438
;

23 A.L.R., 323.

MELBOURNE

iSee also. Market.

Local government—By-law—Validity—In-

consistency with Statute—Motor cycle—Rear

light— Melbourne Corporation Act 1842

(N.S.W.) (6 Vict. No. 7), sec. 91—Motor Car

Act 1909 (No. 2237), sees. 2, 12, 15.]—The

Council of the City of Melbourne purporting

to act under sec. 91 of the Act 6 Vict. No. 7

passed a by-law requiring all vehicles to carry

a lighted rear lamp between sunset and

sunrise. Held, that the by-law was within

the powers conferred by sec. 91 ; that a
motor-cycle was a " vehicle " within the

meaning of the by-law ; and that the by-

law, so far as it applied to motor cycles, was

not inconsistent with or repugnant to sec.

12 of the Motor Car Act 1909, and was valid.

CuUis V. Ahem, 18 C.L.R., 548; (1914)

V.L.R., 676 ; 20 A.L.R., 387. H.C., Griffith,

C.J., Isaacs and Powers, JJ.

Local government—By-law—Traffic— In-

terpretation—Vehicle drawn by animal power

—Driver of more than one vehicle.]—<See

Local Government. Shaw v. Jackson,

(1913) V.L.R., 385 ; 35 A.L.T., 41 ; 19

A.L.R., 359.

Local Government Act 1903 (No. 1893), sees.

197 (1), 198, Thirteenth Schedule, Part VI.—
21 Geo. III., c. 49—By-law—Regulation-
Validity—Places of amusement—" Times and

hours ' '—Sunday— Picture show— Discrim-

ination.]

—

See Local Government. In re

City of Melbourne ; Ex parte Greater J. D.

Williams Co. Ltd., (1915) V.L.R., 689 ; 37
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A.L.T., 94 ; 21 A.L.R., 485. [Special leave

to appeal to the High Court refused, 20

C.L.R., 576.]

Melbourne Building Act 1849 (13 Vict. No.

39), sees. 3, 4, 32—Openings in external waU—
Rights of adjoining owner—Determination of

—^Easement—Access of air—Acquisition of by

owner of wall.]—Sec. 32 of the Act 13 Vict.

No. 39 applies equally to the case where the

builder constructs the openings in erecting

the wall as to the case where he makes the

openings in a, wall already built, and the

rights of an adjoining owner under this

section being merely personal may be

excluded by the acquisition by user of an

casement of access of air, over the land of the

adjoining owner to such openings. Tuckett

V. Brice, (1917) V.L.R., 36 ; 38 A.L.T., 194 ;

2Z A.L.R., 85. Madden, 'CJ.

Melbourne Building Act 1849 (13 Vict. No.

39), sec. 13—Certificate of official referees

—

Construction of— Buildings regulations

—

Breach of—Local government.]—->See Local

OovEENMENT Mortou V. Walker, (1916)

V.L.R., 647; 38 A.L.T., 93; 22 A/L.R.,

304. [Special leave to appeal to the High

Court refused, 22 C.L.R., 203.]

lOELBOURNE AND METROPOLITAN
BOARD OF WORKS

Sale of land—Sewage pipe through block of

land—Rights claimed by Melbourne and Metro-

politan Board of Works—" Street "—Defect

in title—Compensation—Melbourne and Metro-

politan Board of Works Act 1890 (No. 1197),

sees. 79, 90, 91, 99—Melbourne and Metro-

jolitan Board of Works Act 1897 (No. 1491),

sec. 3.]

—

See Contract or Agreement, cols.

120, 121. In re Trustees of St. Mary's

Hospital, Paddington, and Fogarty's Contract,

36 A.L.T., 107 ; 20 A.L.R., 518.

MELBOURNE HARBOUR TRUST

Melbourne Harbour Trust—Officer—Dis-

missal of, in exercise of Commissioner's

pleasure—Complaint of dismissal without

just cause—Whether Commissioners bound to

hold inquiry—Melbourne Harbour Trust Act

1890 (No. 1149), sees. 32, 152.]—In sec. 152

of the Melbourne Harbour Trust Act 1890

the word " determination " does not include

a determination of the Commissioners

specially authorized by the Act and not

depending upon any facts. The Melbourne

Harbour Trust Commissioners, in the exercise

of their pleasure, dismissed an officer from

their employment, and refused to have his

complaint to them that he had been dismissed

without just cause inquired into and decided.

Held, that mandamus would not lie to compel

them to do so. In re Melbourne Harbour

Trust Act 1890 ; Ex parte Dedekind, (1913)

V.L.R., 258; 34 A.L.T., 196; 19 A.L.R.,

217. Cussen, J.

Melbourne Harbour Trust Act 1890 (No.

1119), see. 142 (ix.), (xix.)—Person acting as

cooper on wharf without licence—Regula-

tions, whether ultra vires—" Others resorting

to wharves"—Ejusdem generis—"Manage-

ment of the Port."]—Regulation 280 of the

Melbourne Harbor Trust Commissioners pro-

viding for the licensing of persons opening,

closing or repairing cases, boxes, barrels or

packages in transit sheds, or on wharves

within the port of Melbourne is intra vires,

and their power to make such regulation is

impliedly conferred by clauses (xi.) and

(xix.) of sec. 142. McOowan v. Bums,

(1914) V.L.R., 158; 35 A.L.T., 129; 20"

A.L.R., 61. Madden, C.J.

Melbourne Harbor Trust Act 1890 (No.

1119), sees. 142, 157, 168—Penalties—Who

may sue for—Agent of person entitled to

penalties.]—The Melbounle Harbor Trust

Commissioners, being entitled to recover

penalties for offences against the provisions

of the Melbourne Harbor Tru^t Act 1890, or

for the breach of any regulation made under

the Act, by summary proceedings before two

or more Justices, are also entitled to appoint

some person to sue for such penalties before

Justices. McOowan V. Burns, {lSli)V.L.R.,

158 ; 35 A.L.T., 129 ; 20 A.L.R., 61.

Land Tax Act 1910 (No. 2284), sees. 3, 9,

20, 21, 39, 40—Land tax—Lands exempted

—

" Owner " — " Taxpayer " — Liability of

lessees — Assessment — Objection — Con-
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elusive evidence.]—See Land Tax. Webh v.

Budd, (19U) V.L.R., 507; 36 A.L.T., 55;

20 A.L.R., 286.

MENS REA

Employer and employee—Offence—Em-

ployer paying less than minimum wage

—

Mens rea—Factories and Shops Act 1915 (No.

2650), sec. 226.]—See Factories and Shops

Acts, col. 354. Duncan v. Ellis, 21 C.L.R.,

379 ; (1916) V.L.R., 325 ; 22 A.L.R., 188.

Licensing—Sale o£ liquor—Cafe—Waiter

—

Aiding and abetting—Liquor served with meals

—Guilty knowledge—Licensing Act 1890 (No.

1111), sec. 182—Licensing Act 1906 (No.

2068), sec. 100—Justices Act 1890 (No. 1105),

sec. 67.]—See Licensing. Canty v. Ivers,

35 A.L.T., 54 ; 19 A.L.R., 403.

Pounds Act 1890 (No. 1129), sec. 30 (vii.)—

Master and servant—Offence committed by

servant— Whether master liable— Wilfully

causing cattle to trespass.]—-See Employer

AND Employee, cols. 261, 262. Howell v.

Bullen, (1915) V.L.R., 445; 37 A.L.T., 61;

21 A.L.R., 331.

War precautions— Regulations— Publica-

tion of matters relating to the war—Mens rea-

—Construction—Ejusdem generis—War Pre-

cautions Act 1914-1916 (No. 10 of 1914—No.

3 of 1916), sees. 4, 6, 7—War Precautions

Regulations 1915, reg. 28a (Statutory Rules

1916, No. 48).]—See War Precautions Act.

Boss V. Sickerdick, 22 C.L.R., 197.

War Precautions Act 1914-1915 (No. 10 of

1914—No. 13 of 1915), sees. 4, 5, 6, 7—War
Precautions Regulations 1916 (Statutory Rules

1916, No. 12), reg. 42a—Criminal law—Mens

rea—Sale of articles prohibited from being sold

^Sale by employee without the knowledge

and against the order of employer—Whether

employer liable.]—See War Precautions

Act. Murphy v. Kenny (1916) V.L.R.,

335 ; 38 A.L.T., 1 ; 22 A.L.R., 167.

Criminal law—Mens rea, necessity for

—

Obtaining maternity allowance not payable

—

Presenting false documents—Maternity Allow-

ance Act 1912 (No. 8 of 1912), sec. 10.]—See

Maternity Allowance Act. Bex v. Erson,

17 C.L.R., 506. H.C.

Criminal law—Obtaining maternity allow-

ance which is not payable—Mens rea—Burden

of proof—Maternity Allowance Act 1912

(No. 8 of 1912), sec. 10 (a,).]—See Maternity

Allowance Act. Bex v. Erson, (1914)

V.L.R., 144 ; 35 A.L.T., 117 ; 20 A.L.B., 46.

Registration of Births, Deaths and Marriages

Act 1915 (No. 2720), sec. 22—Criminal law—
Mens rea—Wilfully making a false statement

—Honest belief in right to make the statement

—Mistake in law.]—See Criminal Law, col.

174. B. V. Lowe, (1917) V.L.R., 155; 38

A.L.T., 145 ; 23 A.L.R., 31.

rea—Drunkenness.]—For observa-

tions on drunkenness as an excuse for crime.

See B. V. Bourke, (1915) V.L.R., 289; 36

A.L.T., 173 ; 21 A.L.R., 197. F.C.

MERGER
Order XIV. (Rules of 1906)—Order XHI., r.

4—Pinal judgment—Action against two joint

debtors—Appearance by one defendant—No

appearance by other—Judgment by default

not entered against defendant who has not

appeared—Merger—Res judicata.]—See Con-

tract or Agreement, col. 114. Grundy v.

Lockington and Hunter, (1913) V.L.R., 396;

35A.L.T., 35; 19 A.L.R., 362.

MILK AND DAIRY SUPERVISION
ACT

Milk and Dairy Supervision Act 1905 (No.

2011), sees. 31, 44—Not holding licence

required by the Act—Premises within area in

which keeping cows is prohibited ]
—Semble.—

A person cannot be guilty of the offence

under sec. 44 (1) {g) of not holding a licence

required by the Act to be held, where the

dairy farm for which it is alleged he did not

hold a licence is situated in an area within

which the keeping, grazing or milking of cows

is prohibited under sec. 31. Mohr v. Daly,

(1914) V.L.R., 439; 36 A.L.T., 25; 20

A.L.R., 299. Hood, J.
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Milk and Dairy Supervision Act 1905 (No.

2011), sees. 3, 11 31, 44—" Dairy Farm "—
Evidence to prove existence of—Habitual

user.]—The defendant was charged with not

holding a licence required to be held by the

owner of a dairy farm under the provisions

of the Milk and Demy Supervision Act 1905.

The evidence showed that on the 25th

November, 1913, the defendant drove seven-

teen cattle into a paddock, which was about

one-quarter of an acre in extent, and was

fenced in and upon which there were no

buildings or erections,' and there milked

cows and afterwards took the milk to the

shop of N. ; that when questioned in the

paddock, defendant said he was . milking

five cows ; that on the following day he drove

cows into the paddock ; that on 2nd March,

1914, he milked cows in the paddock ; that

between 25th November, 1913, and 2nd

March, 1914, he sold milk to N. The defen-

dant gave no evidence. Held, that there

was sufficient evidence to justify a finding

that the paddock was a " dairy farm " within

the meaning of see. 3 of the Act. Semble, in

order to prove that premises are a " dairy

farm " there must be some evidence of

habitual user. Mohr v. Daly, (1914) V.L.R.,

439 ; 36 A.L.T., 25 ; 20 A.L.R., 299. Hood,

J.

Criminal law—Second offence— Evidence

of first offence. When it may be given—Milk

and Dairy Supervision Act 1905 (No. 2011),

sec. 44 (1) (g).]—r-In a prosecution for a second

offence under sec. 44 (1) (g) of the Milk, and

Dairy Supervision Act 1905 the previous con-

viction should not be proved until after the

Court has intimated its intention to convict.

It may then be proved in aggravation of the

penalty. Mohr v. Daly, (1914) V.L.R , 439 ;

36 A.L.T. 25 ; 20 A.L.R., 299. Hood, J.

Dairy Supervision Act 1915 (No. 3639), sees

.

12 (5), (9), 44 (1) (g)—Dairy—Renewal of

licence—Condtions of deprivation of licence.]

—See Dairy Stjpekvision Act, col. 200.

Beckwith v. Nichol Bros , (1916) V.L.R.^ 261

;

37 A.L.T., 182 ; 22 A.L.R., 103.

Dairy Supervision Ac 1915 (No. 2639), sec.

44 (1) (g)—Dairy licence—Fee paid to and

retained by authorities—Right of applicant

to be treated as licensee.]—See Dairy Super-

vision Act, cols. 200, 201. Beckwith v.

Nichol Bros., (1916) V.L.R., 261 ; 37 A.L.T.,

182; 22 A.L.R., 103.

mSDESCRIPTION

See CONTRACT OR AGREEMENT;
EVIDENCE; WILL.

mSREPBESENTATION

See FRAUD AND MISREPRESENTA-
TION.

MISTAKE

See also. Practice and Pleading.
,

Land tax—Assessment—Alterations and

additions—Power of Commissioner—Mistake

of law—Refund where too much duty paid-

Amendment of Assessment after refund

—

Recovery of amount refunded—Land Tax

Assessment Act 1910-1912 (No. 22 of 1910—

No. 37 of 19i2), sees. 20, 21, 59, 60.]—-See

Land Tax. Trustees, Executors and Agency

Go. Ltd. V. Commissioner of Land Tax, 20

C.L.R., 21 ; (1915) V.L.R., 245 ; 21 A.L.R.

185.

Registration of Births, Deaths and Marriages

Act 1915 (No. 2720), see. 22—Criminal law

—Mens rea—Wilfully making a false state-

ment—Honest belief in right to make the

statement—Mistake in law.]—-See Criminal

Law, col. 174. B. v. Lowe, (1917) V.L.R.,

155 ; 38 A.L.T., 145 ; 23 A.L.R., 31.

Notice to fence—Mistake as to boundary to

be fenced—Sufficiency of notice—Fences Act

1890 (No. 1092), see. 7.]—/See Fences Act..

Luxford V. Cairns, (1914) V.L.R., 433 ; 36

A.L.T., 59 ; 20 A.L.R., 301.

Vendor and purchaser—Basement—Water

channels—Waiver—Notice—Mistake or error

of description—Transfer of Land Act 1890
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{No. 1149), 25th Schedule, Table A.]—See

Contract or Agreement, cols. 119, 120.

In re C'ronk and Slattery's Contract, (1915)

V.L.R., 272; 36 A.L.T., 186; 21 A.L.R.,

251.

County Court—Time, enlargement of—New

trial, application for—Discretion of Judge,

how to be exercised—Honest mistake in pro-

cedure—Poverty and perversity of applicant

—

General merits of case—County Court Rules

1891, rr. 188, 210, 424—County Court Act

1890 (No. 1078), sec. 96.]—^-See County Court.

cols. 160, 161.. Rodney Shire v. Vibert,

(191.5) V.L.R., 1 ; 36 A.L.T., 82 ; 20 A.L.B.,

443.

Order XXXVH. (Rules of 1906)—Supreme

Court Act 1890 (No. 1143), sec. 90—Affidavit

—Jurat—Misdescription of Commissioner

—

" Commissioner for Oaths of the Supreme

Court of Victoria "—English Commissioner

not holding Victorian commission.]—See

Evidence. McEwen v. Levy Bros., (1915)

V.L.R., 276 ; 37 A.L.T., 1 ; 21 A.L.R., 272.

Will — Construction — Misdescription.]—
See Will. Re Mathews, (1917) V.L.R., 1;

38 A.L.T., 142.

Will — Interpretation — Misdescription —
Bequest of funds under settlement—Previous

revocation of settlement—Transfer of secur-

ities of funds to testatrix.]—See Will. Re

Rawes ; Crossthwmte v. Collin, (1917)

V.L.R., 323 ; 38 A.L.T., 191.

MONEY LENDERS ACT

Money Lenders Act 1915 (No. 2701), sec. 5

—Re-opening transaction—Pair rate of in-

terest—Quarterly rests—Circumstances to be

considered—Discretion of Pull Court.]—The

plaintiff who was in permanent employment

in the Commonwealth Public Service at a

salary of £500 <* year, borrowed from the

defendants, who were money lenders, the

sum of £60 to complete the purchase of

certain land. The plaintiff covenanted by

deed to repay the £60 in three months' time

with £5 interest, gave his promissory note for

£65, and handed over to the defendants a

piano, for which two years previously he had

paid £118, and empowered the defendants t»

sell the piano in case of default. The piano

was valued by the defendant's expert at £50.

The plaintiff was at the time indebted to other

money lenders. At the end of the first three

months and thereafter at the .end of each

svicceeding three months throughout a period

of about four years the plaintiff paid the

defendants £5 interest and renewed his

promissory note for £65. He then fell into-

arrears with his payments^ and according to

the defendants owed them £76 10s., and the

defendants sold the piano for £80, and

tendered the difference of £3 10s. to the

plaintiff. Towards the end of the transaction

the defendants, in estimating the amount of

interest falling due to them had fixed the rate

at 12 J per cent. The plaintiff refused to

accept the amount tendered, and brought an

action in the County Court for relief under

the Money Lenders Act 1915, and the County

Court ordered the transaction to be re-opened

and accounts taken on the basis of interest

at the rate of 12 per cent, with quarterly

rests. On appeal to the Full Court, Held,

that the Court might exercise its own discre-

tion as to the rate of interest and the method

of adjusting the rights of the parties, but

{Hood, J., dissenting), that the circumstances

did not justify any interference with the

judgment of the County Court; Bailey v.

New South Wales Mont de Piete Deposit due.

Co., (1918) V.L.R., 16; 39 A.L.T., 104; 23

A.L.R., 411. F.C., Madden, C.J., Hodges

and Hood, JJ.

Money Lenders Act 1906 (No. 2081), sees.

4, 8, 11—Interest charged, whether excessive

—

Promissory notes payable on demand.]—

A

money-lender lent £5 to G., who gave his

promissory note for £7 payable on demand..

It was at the same time verbally agreed

between the parties that G. should pay off

the £7 by twenty-eight weekly payments of

58. each, and he in fact paid in all £4 10s. A
fortnight later the money-lender lent £10 to

G., who gave his promissory note for £14

payable on demand. There was also a verbai

agreement for payment by G. of this £14 by
weekly payments of 5s. each, and for payment
at the end of six months of the balance then
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remaining unpaid. In respect of the amount
due on this second promissory note, G. paid

in all £4, About 5 months later the money-
lender lent £3 to G. and credited him with

£2 10s. the balance due on the first promissory

note, an<J G. gave his promissory note for

£7 10s. payable on demand. The total

amount in cash received by G. was £18, and
he repaid £11. In proceedings in a Court of

Petty Sessions to recover the sum of £17 10s.

being the balance due on the two promissory

notes for £14 and £7 10s. respectively, the

Justices made an order for the whole amount
claimed. Held, that the Money Lenders Act

1906 applied, that the interest charged was
excessive, and that t'he order should be set

aside. James v. Gill, 36 A.L.T., 177 ; 21

A.L.R., 164. Hood, J. (1915).

MONEY PAID TO THE USE OF
ANOTHER

Land tax—Assessment—Alterations and

additions—Power of Commissionei—Mistake

of law—Refund where too much duty paid

—

Amendment of assessment after refunds-

Recovery of amount refunded—Land Tax

Assessment Act 1910-1912 (No. 23 of 1910—
No. 37 of 1912), sees. 20, 21, 59, 60.]—-See

Land Tax. Trustees Executors and Agency

Co. Ltd. V. Commissioners of Land Tax, 20

C.L.R., 21 ; (1915) V.L.R., 245 ; 21 A.L.R.,

185.
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I.

—

Agreements to Procure Mortgage.

Agreement to procure loan on mortgage

—

Contract concerning interest in land—Instru-

ments Act 1890 (No. 1103), sec. 208—Statute
of Frauds (29 Car. II., c. 3), sec. i.]~Held,

that an oral contract by which the defendants

agreed to raise for the plaintiff the sum. of

£84,000 on the security of the plaintiff's land

was not a contract concerning an interest in

land, and was not within the Statute of

Frauds. Gray v. Dalgety dk Co. Ltd., 19

C.L.R., 356
; (1915) V.L.R., 184 ; 21 A.L.R.,

72. H.C.

Contract—Agency—Agreement to procure

loan on mortgage of land—^Interest in land

—

Statute of Frauds (29 Car. II. c. 3), sec. 4—
Instruments Act 1890 (No. 1103), sec. 208.]—

A contract whereby A. for valuable considera-

tion undertakes to find some person or per-

sons able and willing to lend to B. £72,000

at 4 per cent, on first mortgage, and £12,000

at 5 per cent, on second mortgage of B.'s

land, other terms being reasonable, is not a

contract concerning an interest in land, and

is therefore not within the Statute of Frauds,

sec. 4
(
Instruments Act 1890, sec. 208).

Gray v. Dalgety, 19 C.L.R., 356; (1915)

V.L.R., 184; 21 A.L.R., 72, approved.

Gray v. Dalgety dfc Co. Ltd., 21 C.L.R., 509 ;

(1916) V.L.R., 444; 22 A.L.R., 228. H.C.

[In this case an appeal to the Privy Council

is pending].

II.

—

Priority of Mortgagees.

Real Property Act 1890 (No. 1136), sec. 181

—^Instruments in writing relating to land

—

Mortgage — Registration — Subsequent

encumbrancer without notice of prior encum-

brance— Priority—" Made and executed bona

fide"— Prior encumbrance unregistered—
Negligence of prior encumbrancer facilitating

fraud—Reliance on statements of solicitor

—

Land brought under Transfer of Land Act 1890

—Whether rights of parties affected—Transfer

of Land Act 1890 (No. 1149), sec. 74.]—A.,

the owner of certain land vmder the general

law, executed a mortgage of tjie land to B. in

order to secure the repayment to B. of a loan

of £600. A., who was B.'s solicitor, prepared

the mortgage and told B. that by. omitting



559 MORTGAGOR AND MORTGAGEE. 560

to register the mortgage expense would be

saved, that registration was vumecessary, and

that the mortgage was all right without

registration. B. was satisfied with these

statements and did not register the mortgage

nor ask for or obtain the title deeds. Subse-

quently A. executed a mortgage of the land

to C. to secure repayment of a loan of £2,000.

The mortgage to C. was registered. Upon
the application of A. the land was brought

under the Transfer of Land Act and a cer-

tificate of title issued in A.'s name bearing as

its only encumbrance the mortgage to C.

In taking the mortgage C. had no knowledge

or notice of the prior mortgage to B. and

throughout acted bona fide and with reason-

able care. Held, that a deed is made bona

fide within the meaning of sec. 181 of the

Beal Property Act if it efieots a real transac-

tion in land, although the grantor may be

acting mala fide towards a prior grantee, and

accordingly that A.'s mala fides towards B.

did not affect the priority acquired by the

registration of the mortgage to C. Held,

further, tiiat B.'s priority was als6 lost to her

by her negligent conduct, notwithstanding

that such conduct resulted from her trusting

in her solicitor. Held, further, that the

rights of the parties were not affected by the

issue of the certificates of title. Davidson v.

O'Halloran, (1913) V.L.R., 367; 35 A.L.T.,

46 ; 19 A.L.R., 305. Hood, J.

III.

—

Sale, Power of ; Estate and

Interest of Mortgagee.

Mortgagor and mortgagee—Power of sale

—

Sale of easement apart from land to which it

is appurtenant—Transfer of Land Act 1915

(No. 2740), sees. 4, 148.]—Sec. 148 of the

Transfer of Land Act 1915 read with sec. 4

does not authorize a, sale of an easement

appurtenant to mortgaged land, in gross,

without a sale of the land which is the

dominant tenement to which that easement

is appurtenant. Tuckett v. Brice, (1917)

V.L.R., 36; 38 A.L.T., 194; 23 A.L.R., 85.

Madden, C.J. (1916).

Mortgagor in possession—Title by adverse

possession—Mortgagor continuing on register

as proprietor—Release of easement—Subse-

quent sale to purchaser with notice of release

—

Clean certificate of title to purchaser-

—

Whether purchaser bound by release—Beal

Property Act 1915 (No. 2719), sec. 43—Trans-
fer of Land Act 1904 (No. 1931), sec. 10—
Transfer of Land Act 1915 (No. 2740), sees.

87 et seq.]—The mortgagee in possession of

land, under the Transfer of Land Act, having

buildings in favour of which an easement of

access of air had been gained over land of an

adjoining owner covenanted " as mortgagee

in possession " with the adjoining owner and

with one of two trustees of «, creditors' deed

of assignment by the mortgagor, to release the

easement for value, and the adjoining owner

covenanted to grant to the mortgagee and

the trustee a licence for access of air, termin-

able by notice. The deed was expressed to

bind all persons deriving title under the

adjoining owner, the mortgagee, or the

trustee. A caveat was lodged by the adjoin-

ing owner. The mortgagee in fact at the

time of the deed had been in adverse posses-

sion of the dominant tenement for more than

15 years. The mortgagor still appeared on

the register as the registered proprietor of the

dominant tenement, though he had died long

before and his will had been proved. The

easement had been acquired before the

expiration of the 15 years. After the date

of the deed the mortgagee transferred to a

purchaser the estate and interest of the

mortgagor in the land, and the purchaser

obtained a certificate of title to the dominant

tenement free from encumbrances. Held,

(1) that the mortgagee as such, having in

effect the legal estate in the dominant tene-

ment could validly release the easement,

subject to any liability for breach of duty,

and (2) that the title of the registered mort-

gagor became extinguished by virtue of sec.

43 of the Real Property Act 1915, without a

vesting order under sec. 10 of the Act No.

1937 (sec. 87 of the Transfer of Land Act

1915), and that the mortgagee as being in

fact the owner in fee, could release the ease-

ment, and that the purchaser took the land

subject to that release. Smith v. Colbourne,

(1914) 2 Ch., 533, referred to. Tuckett v.

Brice, (1917) V.L.R., 36; 38 A.L.T., 194;

23 A.L.R., 85. Madden, C.J. (1916).
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IV.

—

Redemption ; Advances to be Taken
INTO Account.

Mortgage—Further advances—Guarantee to

l)ank to secure overdraft—Assignment by

mortgagor—Payment under guarantee after

notice of assignment.]—In February, E. mort-

gaged to H. certain land in consideration

of a sum of money then owing by E. to H.,

.and in consideration of such further advances

as H. might thereafter make to E., and of

.such moneys as E. might thereafter pay for

H. At that time H. had given a guarantee

to a bank to secure E.'s overdraft, and E.

had incurred an overdraft of £298, and H.

had received a demand for payment of it

under his guarantee. On 3rd June E.

assigned to W. in trust for creditors all his

•estate, including the lands mortgaged to

Ji. subject to any mortgage affecting the

same. On 4th July H. received notice of the

«,ssignment, and on 31st July, having been

•called upon so to do, he paid to the bank

under the guarantee the overdraft of £298.

In an action by W. for redemption. Held,

-that H. was entitled to credit in the accounts

for the sum of £298 paid under the guarantee.

Wilson V. Holland, (1915) V.L.R., 46; 36

A.L.T., 130 ; 21 A.L.R., 35. Hood, J.

V.

—

Recovery op Possession ; Legal

Proceedings.
.

Order m., r. 6 (Rules of 1906)—Order XIV.,

r. 1—Specially indorsed writ—Action for

recovery of land—Mortgagor and mortgagee

—No attornment clause—Relation of landlord

and tenant—Constructive tenancy—Transfer

of Land Act 1890 (No. 1149), sec. 184.]—In an

action for the recovery of land by a first

mortgagee of land under the Transfer of Land

Act 1890 against a mortgagor, upon default

in repayment at the due date of the money

.secured, the mortgage which contains no

attornment clause, the plaintiff may specific-

ally indorse the writ under Order III., r. 6

inasmuch as upon such default the relation of

landlord and tenant arises as between the

mortgagee and mortgagor, under sec. 124

-of the Transfer of Land Act 1890. Warring-

ton v. Smith, 20 V.L.R., 90 ; 15 A.L.T., 218,

followed. Eqidty Trustees Executors and

Agency Co. Ltd. v. Lee, (1914) V.L.R., 57 ;

35 A.L.T., 98; 19 A.L.R., 591. a Beckett,

J.

VI.

—

War Precautions (Moratorium)

Regulations.,

Mortgage — Foreclosure — Leave to pro-

ceed—Discretion—Grounds for granting leave

—Judgment in State Court for amouiit of

mortgage— War Precautions (Moratorium)

Regulations (Statutory Rules 1916, Nos. 284

and 324 ; Statutory Rules 1917, Nos. 13 and

76, reg. 4.]—An application by a mortgagee

under the War Precautions (Moratorium)

Regulations for leave to call up the mortgage,

to exercise the power of sale or to take steps

for foreclosure or possession, w£is refused on

the ground that the mortgagee had not

satisfied the Court that the existing circum-

stances justified the giving of leave to depart

from the prima facie provision of the Regula-

tions, namely, that having regard to the

general dislocation of affairs directly and

indirectly occasioned by the war, it is con-

trary to the public welfare to permit mort-

gagees to rigidly enforce their strict rights

against their debtors. The fact that a mort-

gagee had, before the making of the War

Precautions (Moratorium) Regulations, ob-

tained a judgment against his mortgagor for

the amount of principal and interest due

under the mortgage, is not a ground for giving

leave to proceed as above mentioned under

the Regulations. Re Allen, 23 C.L.R , 220.

Isaacs, J. (1917).

Mortgage—War Precautions (Moratorium)

Regulations (Statutory Rules 1916, Nos. 284

and 324 ; Statutory Rules 1917, Nos. 13 and

76), reg. 4—Rights and duties of mortgagor

and mortgagee.]—Observations as to the

respective rights and duties of mortgagor and

mortgagee under the War Precautions (Mora-

torium) Regulations. Re Allen, 23 C.L.R.

,

220. Isaacs, J. (1917).

War Precautions Act 1914-1916 (No. 10

of 1914—No. 3 of 1916)—War Precautions

(Moratorium) Regulations 1916 (Statutory

Rules 1916, No. 284), reg. 4 (2)—Mortgagee

and mortgagor—Recovery of principal

—

Liberty to proceed—Principles governing.]—
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Inasmuch as the apphoation of the War

Precautions {Moratorium) Regulations is left

entirely to the discretion of the Court, the

Court will not lay down any general rules but

will determine each case upon its own par-

ticular facts. In re Eohs and Strawhorn,

(1917) V.L.R., 32; 38 A.L.T., 117; 23

A.L.R., 22. Hodges, J.

War Precautions (Moratorium) Regulations

1916 (Statutory Rules 1916, ^o. 284), reg. 2—
Mortgages and mortgagor—Right of mort-

gagee to proceed—Rights of second mortgagee

—Necessity for notice.]—A second mortgagee

is not " a person liable under the provisions

of a mortgage " within the meaning of the.

War Precautions (Moratorium) Regulations,

nor is he entitled to notice of the first mort-

gagee's intention to proceed against the

mortgagor, and, further, he is not entitled

to be heard upon an application for leave to

proceed by the first mortgagee. In re

World's Pictures and Theatre Co., (1917)

V L R., 76 ; 38 A.L.T., 140 ; 23 A.L.R., 40.

Hood, J.

War Precautions Act 1914-1916 (No. 10 of

1914—No. 3 of 1916)—War Precautions

(Moratorium) Regulations (Statutory Rules

1916, No. 284), regs. 4, 10—Mortgagee and

mortgagor—Contract of sale—Overdue instal-

ments—Right to recover.]

—

See War Pke-

CAUTiONS AoT. London Bank of Australia

Ltd. V. Australian Trusts Pty, Ltd., 38

A.L.T., 118; 23 A.L.R., 8.

Order XIV., r. 1 (Rules of 1916)—Pinal

judgment— Arguable defence— Guarantee

—

Security for mortgage—Fluctuating advance

—

War Precautions (Moratorium) Regulations

1916 (Statutory Rules 1916, No. 284 and No.

324), regs. 2, 3, 4.]—See Peactioe and

Pleading. Clarke v. Union Bank of Aus-

tralia Ltd., 23 C.L.R., 5
; (1917) V.L.R , 284 ;

23 AL.R., 113.

MOTOR CAR ACT

Local government—By-law—^Validity—In-

consistency with Statute—Motor cycle—^Rear

light— Melbourne Corporation Act 1842

(N.S.W.) (6 Vict. No. 7), sec. 91—Motor Car

Act 1909 (No. 2237), sees. 2, 12, 15.]—The

Council of the City of Melbourne purporting

to act under sec. 91 of the Act 6 Vict. No. 7,

passed a by-law requiring all vehicles to carry

a lighted rear lamp between sunrise and

sunset. Held, that the by-law was within

the powers conferred by sec. 91 ; that a motor

cycle was a " vehicle " within the meaning

of the by-law ; and that the by-law so far as

it applied to motor cycles, was not inconsistent

with or repugnant to sec. 12 of theiMotor Car

Act 1909, and was valid. Cullis v. Ahem,

18 C.L.R., 541
; (1914) V.L.R., 676 ; 20

A.L.R., 387. H.C., Griffith, C.J., Isaacs

and Powers, JJ.

Motor Car Act 1909 (No. 2237), sec. 10 (1)—

Driving motor in a public highway recklessly,

or negligently or at a S^ieed or in a manner

dangerous to pubhc—To what regard may be

had in determining whether driving was

reckless or negligent—" Having regard to all

the circumstances of the case . . . and

to the amount of traffic . . . which might

reasonably be expected to be on the highway "

—DupUcity.]—The defendant was convicted

on an information charging him with driving

a motor car on a public highway " negli-

gently, having regard to all the circum-

stances, including the nature and use of the

highway and the amount of traflfic which

might reasonably be expected to be on the

highway." Held, that the information dis-

closed an offence, and was not bad for

duplicity. In sec. 10 (1) the words " having-

regard to all the circumstances of the case,

including the nature, condition, and use of

the highway, and to the amount of traffic

which actually is at the time or which might

reasonably be expected to be on the high-

way " are to be applied to each of the three

previously mentioned offences, i.e., driving

a motor car on a public highway recklessly

or negligently or at a, speed or in a manner

dangerous to the public. Chammen v. Oil-

more, (1914) V.L.R., 455; 36 A.L.T., 45 ^

20 A.L.R., 308. Hodges, J.

Motor Car Act 1915 (No. 2702), sec. 15—
Motor car—"Unnecessary Obstruction" of

street—Waiting for passenger by whom motor

car has been hired—Regulations under Motor
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Car Act 1915, reg. 2 (2).]^The driver of a
motor car who was engaged to come to a

house at a certain time to take up passengers

drove his car to the house at the appointed

time and placed it close to the edge of and
parallel to the footpath, and waited there for

the passengers for over an hour, remaining

in charge of the motor car the whole time.

There was in fact no interference with any
of the traffic in the street. Held, that the

driver was not guilty of the offence of causing

an " unnecessary obstruction " of the street,

within the meaning of Regulation 2 (2) of the

Regulations under the Motor Car Act.

McLiney v. Campbell, (1916) V.L.R., 418;

38 A.L.T., 26 ; 22 A.L.R., 281. Cusseri, J.

Carriages Act 1890 (No. 1070), sees. 3, 12,

14, 15, Second Schedule—Local Government

Act 1903 (No. 1893), Thirteenth Schedule,

Part X.—Motor Car Act 1909 (No. 8237), sees.

3, 4—Stage carriage—Motor bus—" Extreme

places ' '—Regularity of running—Casual ply-

ing.]—A motor bus plied for hire between the

railway station and racecourse at Mentone

on a certain day when races were being held

there, bvft did not ply regularly on other days.

Held, that it was not a stage carriage within

the meaning of sec. 3 of the Carriages Act

1890, even assuming that that Act applied

to a motor bus. Registration under the

Motor Car Act 1909 does not exclude the

operation of the Carriages Act 1890 if other-

wise applicable. Parkin v. Withers, (1913)

V.L.R., 533; 35A.L.T.,74; 19 A.L.R., 506.

Madden, C.J.

MURDER

See CRIMINAL LAW.

NAME

See TRADE MARKS AND TRADE
NAMES.

NEGLECTED CHILDREN'S ACT

Neglected Children's Act 1915 (No. 2703),

sees. 9, 25—Infant Life Protection Act 1915

(No. 3670), sec. 15 (5)—Department for

Neglected Children — Secretary — Sole

guardian — Minister — Discretion — Regis-

tered nurse.]—The Secretary of the Depart-

ment for Neglected Children, as guardian of a

child committed or transferred to the care

of his Department, cannot exercise an inde-

pendent discretion as to who shall have

control of the child opposed to the direction

of the responsible Minister of the Crown

administering the Neglected Children's Act

1915. A registered person to whom an

infant is boarded out under the Infant Life

Protection Act 1915 is merely an employee of

the Minister and has no legal status entitling

her to the custody of the child. R. v. Steed-

man ; Ex parte Smith, (1916) V.L.R., 412;

37 A.L.T., 213 ; 22 A.L.R., 175. a' Beckett, J.

Neglected Children's Act 1915 (No. 2703),

sec. 67—Marriage Act 1915 (No. 2691), sec.

69— Infant— Guardianship transferred by

father—Right of mother to custody—Power

of Court.]—Although the father of an infant

has, under sec. 67 of the Neglected Children's

Act 1915, transferred the guardianship of the

infant to an institution, the Court neverthe-

less has, under sec. 69 of the Marriage Act

1915, power on the application of the mother

to make an order giving the custody and

control of the infant to her. The King v.

Dunkin ; Ex parte De Vries, (1917) V.L.R.,

655 ; 39 A.L.T.j 82 ; 23 A.L.R., 340. Cus-'

sen, J.
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. . 577

VII. Employee's Liability to Em-

ployees AND TO Third Parties 578

VIII. Banker and Customer ; Solici-

tor AND Client . . 580

I.

—

Local Bodies and Corporations Exer-

cising Statutory Powers.

Statutory authority to construct works

—

Defect in works—Liability.]—Principles gov-

erning the liability of bodies which are author-

ized by Statute to construct works in respect

of injuries sustained by reason of defects in

those works, discussed. Fullarton v. North

Melbourne Electric Tramway tfcc. Co. Ltd.,

2\ C.L.R., 181
; (1916) V.L.R., 231 ; 22

A.L.R., 93. H.C., Griffith, C.J., Barton.,

Isaacs. Gavan Duffy and Rich, JJ.

Fire—Duty to keep safe—Negligence

—

Camp fire in open—Permission of person

having control of land—Fire for domestic

purposes—Closer Settlement Act 1914 (IHo.

1962), sees. 4, 5—Water Act 1905 (No. 2016),

sec. 28.]—See post, V. Fire ; Watee
;

Electricity. Whinfield v. Lands Purchase

<fcc. Board and State Rivers and Water Supply

Commission, 18 C.L.R., 606 ; (1914) V.L.R.,

662 ; 20 A.L.R., 368.

Local government—Negligence—Construc-

"tion of drain—Exercise of statutory powers

—

Severance of drainage area—Insufficiency of

drain under new conditions—Obstruction of

drain—Liability for overflow.]—See post, V.

Fire ; Water ; Electricity. Essendon,

Mayor disc, of v. McSweeney, 17 C.L.R., 524 ;

<1914) V.L.R., 273 ; 20 A.L.R , 55.

Water Act 1905 (No. 2016), sees. 234, 235,

285—Water channel constructed under statu-

tory powers—Liability for damage done by

escape of water—Whether claimant bound to

prove negligence.]—See post, V. Fire ;

Water ; Electricity. In re Groutch and

the State Rivers and Water Supply Commission,

(1913) V.L.R., 455 ; 35 A.L.T., 63 ; 19

A.L R., 475.

Local government — Misfeasance — Foot-

bridge over gutter—Faulty re-construction of

—Principal and agent—Servant of municipal

council, authority of—Adoption and ratifca-

tion of acts of servant—Liability of council for

injuries sustained owing to defective condition

of footbridge.]—See post, IV. Highways ;

(a) Defects in Construction. Johnston v.

Marong Shire, (1913) V.L.R., 287 ; 35 A.L.T.,

3 ; 19 A.L R , 247.

II.

—

Burden oi* Proof ; Damages.

Negligence—Injuries caused partly by negli-

gent act—Apportioning damages—Burden of

proof.]—Where, in an action to recover

damages for personal injuries caused by the

defendant's negligence, the injuries are such

as might with reasonable certainty be attri-

buted to the defendant's negligent act as an

effective and proximate cause, but may have

been caused partly by the act of the defendant

which was negligent and partly by an act of

his which was not negligent, the burden is on

the defendant to prove that the injuries were

not wholly caused by his negligent act, and

to show .what portion of them was not so

caused. Therefore, where the plaintiff was

knocked down by a tramcar and injured by

being dragged along and then run over by it,

in an action against ttie owners of the tram-

car alleging that the injuries were caused by

the fact that the tramcar after striking the

plaintiff had not been stopped within as short

a distance as it might reasonably in the cir-

cumstances have been stopped. Held, that

there was no onus upon the plaintiff to show

how much of the injury was attributable to

the movement of the tramcar after it had

passed the spot at which it might have been

stopped. Middleton v. Melbourne Tramway

and Omnibus Co. Ltd., 16 C.L.R., 572
; (1914)

V.LR., 19; 19 A.L.R., 523. H.C., Barton,

A.C.J., Isaacs and Rich, JJ. (1913).

Negligence—Motor omnibus—Accident to

passenger—Res ipsa loquitur—Burden of

proof—Misdirection—New trial.]—See post,

IV. Highways
; (6) Collisions ; Control of

Vehicles and Animals. Handasyde v. Mel-

bourne General Motor Bus Co. Ltd., (1916)

V.L.R., 16; 37A.lt., 120; 21 A.L.R., 501.
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Water Act 1905 (No. 2016), sees. 234, 235,

285—Water channel constructed under statu-

tory powers—Liability for damage done by

escape of water—^Whether claimant bound to

prove negligence.]— See -post, V. Fire;

Water ; Electricity. In re Groutch and

the State Rivers and Water Supply Commis-

sion, (1913) V.L.R., 455 ; 35 A.L.T., 63 ;

19 A.L.R., 475.

III.

—

Railways.

New trial—Action tried by jury—Negligence

—Railway train—Invitation to alight—Ver-

dict supported by evidence.]—In an action in

tKe County Court to recover damages for

injuries caused by the negligence of the

defendant's servants the question was whether

the defendants' railway train in which the

plaintiff was travelling stopped at a station

a reasonably sufficient time for persons to

alight. The jury having found a verdict for

the plaintiff, the County Court Judge ordered

a new trial on the ground that the verdict

was not one that could reasonably be found

on the evidence, and the Supreme Court, on

appeal, affirmed that order. Held (by

Gavan Duffy, Powers and Rich, JJ., Griffith,

C.J., dissenting), that there was evidence to

support the verdict of the jury, and that the

verdict was not perverse, and therefore that

the order for a new trial should not have been

made. Per Griffith, O.J.—The rule laid

down by the House of Lords in The Metro-

politan Railway Go. v. Wright, 11 A.C., 152,

that should guide the Court in the exercise

of its jurisdiction to grant a new trial on the

ground that the verdict is against the weight

of evidence, does not establish the principle

that a jury is at liberty to disregard uncon-

troverted and unimpeached evidence of facts

which show that the testimony of witnesses

relied upon to establish a particular conclu-

sion is inaccurate or unreliable, or the prin-

ciple that a verdict for a plaintiff cannot be

disturbed if, regarding the evidence for the

plaintiff alone, there was a case to be left to

the jury. Prentice v. Victorian Railway

Commissioners, 18 C.L.R., 526 ; (1914)

V.L.R., 580 ; 20 A.L.R., 360. H.C.

Negligence—Verdict of jury—Setting aside

verdict—New trial—Misdirection—Case not

made at trial—Substantial wrong or mis-

carriage—County Court Rules 1891, r. 192.]—
An action was brought in the County Court

to recover damages for personal injurj'

alleged to have been sustained by the plain-

tiff by reason of the negligence of the servants

of the defendants. The defences were that

there had been no negligence, and that, if

there had been, the plaintiff had sustained

no injuries by reason thereof. The jury

found a general verdict fpr the defendants

and a motion for a new trial was refused by

the County Court Judge. On appeal the

Supreme Court ordfered a new trial. Held,

on the evidence, that the County Court

Judge had properly refused a new trial.

Victorian Railways Commissioners v. Hen-

nings, 22 C.L.R., 481. H.C, Griffith, C.J.,

Barton, Isaacs and Rich, JJ. (1917).

IV.

—

Highways.

(a) Defects in Construction.

Local government — Misfeasance — Foot-

bridge over gutter—Faulty re-construction of

—Principal and agent—Servant of municipal

Council, authority of—-Adoption and ratifica-

tion of acts of servant—Liability of Council for

injuries sustained owing to defective condition

of footbridge.]—The defendant municipality

placed a footbridge over a gutter made by it

in one of its streets. After it had been in use

for many years, the footbridge was wrenched

'

from its position by some misehevious per-

sons, and one N. , acting under the instructions

of one Y., put the footbridge back in its old

position, but so insecurely that it was liable

to tilt up when walked upon. The plaintiff'

used the footbridge, and by reason of this

defect, without any negligence on her part,

was thrown down and injured. In an action

by the plaintiff against the defendant muni-

cipality to recover damages for the injuries

thus sustained the evidence showed that N.

was an employee of the defendant ; that he

only worked when required at 7s. a day ; that

his duty was to clean the gutters and if any

repairs were wanted which he could do, to

report them ; that an engineer of the defend-

ant municipality instructed him if he saw

anything out of repair to report it to Y., a
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•councillor of the municipality, and to do what

Y. told him ; that he had reported the dis-

placement of the foot|Dridge to Y., and

replaced it under Y.'s instructions. The

evidence also showed that, at a meeting of the

Council of the defendant municipality, held

about three weeks before the accident to the

plaintiff, Y. had informed the Council that

the footbridge had been displaced and that

he had had it replaced ; and that the Council

had passed a resolution directing its engineer

to inspect the footbridges in the street in

question with a view to repair and alteration

of their positions if advisable. All this

evidence was given by persons whose interests

were in a, sense adverse to the plaintiff, and

was uncontradicted by any evidence for the

defendant. The jury found for the plaintiff

on the ground that the defendant through its

servant, N., was guilty of faulty re-construc-

tion. Held (per totam curiam) that the

evidence justified the finding. Held, also

(per Hodges and Cussen, JJ.), that there was

evidence to justify the finding that the

Council adopted and ratified the act of N., in

replacing the footbridge. Johnston v. Ma/r-

ong Shire, (1913) V.L.R., 287; 35 A.L.T.,

3 ; 19 A.L.R., 247 F.C.

(6) Collisions ; Control of Vehicles and

Animals.

Negligence—Motor omnibus—Accident to

passenger—Res ipsa loquitur—Burden of

proof—Misdirection—New trial.]—A motor-

bus, belonging to the defendant, and in which

the plaintiff was a passenger, collided with a

waggon on a highway, and the plaintiff was

thrown to the ground and injured In an

action in the County Court by the plaintiff

against the defendant for the injuries sus-

tained, the jury, having been directed that

the onus of proof that the defendant had not

been guilty of negligence was upon the

defendant, returned a verdict for the plaintiff.

Held, upon appeal, that a new trial should be

granted on the ground of misdirection. Pas-

sage in Pollock on Torts (9th ed.), p. 458, di.s-

cussed. Handasyde v. Melbowne General

Motor-bus Co. Ltd., (1916) V.L.R., 16 ; 37

A.L.T., 120; 21 A.L.R., 501. ' 'S.C, a' Beckett,

Hodges and Cussen, JJ.

Negligence — Evidence — Nonsuit.] —
Decision of the Supreme Court reversed on

the facts. Grnine v. Soden, 21 C.L.R., 268.

H.C. (1916).

Negligence—Horse and vehicle left standing

in street—Damage caused by bolting horse

—

Liability of owner—Proof of negligence

—

Burden of proof.]—Observations on the civil

liability of the owner of a horse attached to

a vehicle who leaves the same in a public

street without any person in attendance

where damage is caused to a wayfarer by

such unattended horse bolting along the

highway. Tucker v. Hennessy, (1918)

V.L.R., 56 ; 39 A.L.T., 159 ; 23 A.L.R., 436.

F.C, Madden, C.J., Hood and Cussen, JJ.

NegUgence—Injuries caused partly by negli-

gent act—Apportioning damages—Burden of

proof.]—See ante, II. Burden or Proof
;

Damages. Middleton v. Melbourne Tramway

and Omnibus Co. Ltd., 16 C.L.R., 572

;

(1914) V.L.R., 19 ; 19 A.L.R., 523.

Nuisance— Negligence — Highway— Con-

tributory negligence—^Wheat left on highway

eaten by unattended horses.]—The defendant

left a waggon, containing bags of wheat,

unattended and unguarded except by a dog,

on a public highway three chains wide in a

country district. The plaintiff caused his

horses to be let out of his yard that they

might go along the highway, unattended, as

they were accustomed to do, to a paddock;

seven miles away. When the horses came

upon the wheat, they tore open some of the

bags and consumed so much of the wheat that

some died and others suffered injury. In an

action for damages it was also found by the

learned Judge (a) that wheat was most

attractive to horses and is fatal to them if

eaten in large quantities, and (6) that in

country districts it is customary to leave

waggon-loads of wheat on the roadside

unprotected. Held, that the plaintiff could

not sustain an action either for nuisance or

negligence. Per a' Beckett, A: C.J.—No lia-

bility arose from public nuisance on the high-

way. The nuisance could only have arisen

from obstruction, and there was no obstruc-

tion. The defendant was not bound to insure

the safety of plaintiff's horses unattended,
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against this remote risk. If defendant were
guilty of negligence the plaintiff would clearly

have been guilty of contributory negligence.

Per Cussen, J. {Hodges, J., concurring)—The
plaintiff's horses were, on the facts, not
" using the highway," even giving a very

liberal meaning to that expression, but were

trespassers on the highway, and liable to be
impounded, and the plaintiff had no claim

based on nuisance. The alluring qualities of

the wheat on the roadway did not constitute

a public nuisance, and its presence there was
in no sense the cause of loss to the plaintiff.

Applying the test of experience and common
knowledge, the defendant was not negligent

in not contemplating, and by anticipation

preventing, the results which happened.

Harmon v. McLarty, (1914) V.L.R., ,526 ;

36 A.L.T., 62; 20 A.L.R., 296. [Special

leave to appeal to the High Court refused.

18 C.L.R., 575 ; 21 A.L.R., 9. Griffith, C.J.,

Isaacs, Gavan Duffy. Powers and Rich, JJ.
(1914).]

Motor Car Act 1909 (No. 2337), sec. 10 (1)

—-Driving motor in a public highway reck-

lessly or negligently or at a speed or in a

manner dangerous to the public—To what

i^aid may be had in determining whether

driving was reckless or negligent—" Having

regard to all the circumstances of the case

. . . and to the amount of traffic . .

which might reasonably be expected to be on

the highway "

—

Duplicity.]—In sec. 10 (1)

of the Motor Car Act 1909 the words " having

regard to all the circumstances of the case

including the nature, condition and use of

the highway, and to the amount of traffic

which actually is at the time or which might

reasonably be expected to be on the highway '

'

are to be applied to each of the previously

mentioned offences, i.e., driving a motor car

on a public highway recklessly or negligently

or at a speed or in a manner dangerous to the

public. And where a defendant was con-

victed on' an information charging him with

driving a motor car on a public highway

" negligently, having regard to all the cir-

cumstances, including the nature condition

and use of the higKway, and the amount of

traffic which might reasonably be expected

to be on the highway," Held, that the

information disclosed an offence and was not
bad for duplicity. C'hammen v. Gilmore,

(1914) V.L.R., 455; 36 A.L.T.. 45; 20
A.L.R., 308. Hodges, J.

V.

—

Fire ; Water ; Electricity.

Fire--Duty to keep safe—Negligence-
Camp fire lit in open—Permission of person

having control of land—Fire for domestic

purposes—Closer Settlement Act 1904 (No.

1962), sees. 4, 5—Water Act 1905 (No. 2016),

sec. 28.]—The Lands Purchase and Manage-

ment Board are constituted under the

Closer Settlement Act 1904 as a body corpor-

ate for the purpose of acquiring Crown lands

already alienated and disposing of them for

the purpose of closer settlement, with powers

of management pending sale. The land when
acquired becomes Crown land as if it had
never been alienated, and all sales and leases

of it are made by the Crown, which under the

Act is expressly treated as being in occupa-

tion of it. The State Rivers and Water

Supply Commission are constituted under the

Water Act 1905 as a Government instru-

mentality charged with the duty of construct-

ing and maintaining irrigation and drainage

works, for which purposes they employ gang^

of labourers. Several labourers belonging

to a gang so employed by the Commission

were camped on land which had been acquired

by the Bo%rd under their powers, aiid a fire,

lighted by one of the labourers for cooking

purposes, by reason of his negligence spread

to adjoining land and did a, large amount of

damage. Held, by the Court {Griffith,

C.J., Isaacs, Powers and Rich, JJ.), that

neither the Board nor the Commission were

liable to the owner of the adjoining land for

the damage so occasioned. The Board were

not liable because they had no authority to

permit the occupation of the Crown land on

which the fire was lighted. The Commission

were not liable because, on the evidence, they

did not occupy the land nor did they invite

or direct the person who lit the fire to camp

there. Semble, by Griffith, C.J., and Isaacs,

J., that the principle that a person who

brings a dangerous thing upon his land is

apart from inevitable accident or the wrong-

ful interposition of a third person, liable for
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all damage caused to anotHer by its escape

does not apply to a fire lawfully lighted for

domestic ptirposes, or other ordinary purposes

of occupation of land, and accidentally

escaping without negligence. Bylands v.

Fletcher, L.R. 3 H.L., 330, and Lothian v.

Richards, (1913) A.C., 263 ; 16 C.L.R., 387 ;

19 A.L.R., 105, discussed. Whinfield v.

Lands Purchase dhc. Board and State Rivers

and Water Supply Commission, 18 C.L.R.,

606; (1914) V.L.B., 662; 20 A.L.R., 368.

H.C.

Local government—Negligence—Construc-

tion oi drain—Exercise oi statutory powers

—

Severance of drainage area—Insufficiency of

drain under new conditions—Obstruction of

drain—Liability for overflow.]—The E. muni-

cipal authority, under their statutory powers,

without negligence constructed a drain to

carry oil the surface drainage from a portion

of its municipality. The drain when con-

structed was, so far as was then known,

sufficient to carry oft all water which might

reasonably be expected to flow into it. The

greater part of the drainage area was subse-

quently severed from the E. municipality

and added to the M. municipality, and by

reason of the building of houses and construc-

tion of streets and drains on the severed part

the drain became insufficient to carry off all

the water discharged into it, but was at all

times ample to carry off all the water coming

from that part of the drainage area which

remained in the E. municipality. Held, that

after the severance the E. municipality was

bound to maintain the drain in efficient

condition and clear of obstruction so as to

allow, to the extent of its capacity only, the

flow through it of water coming from the

whole of the drainage area, and, while the

drain was so maintained, was not liable for

damage occasioned by the overflow of water

caused by the drain being insufficient to carry

off all the water which flowed into it, but was

liable for damage attributable to the drain

not being maintained in such condition.

Hawthorn Corporation v. Kannuluik, (1906)

A.C., 105, distinguished. Essendon, Mayor

&c. ofv. McSweeney, 17 C.L.R., 524; (1914)

V.L.R., 273 ; 20 A.L.R., 55. H.C, Griffith,

C.J., Barton and Isaacs, JJ.

Water Act 1905 (No. 2016), sees. 234, 235,

285—Water channel constructed under statu-

tory powers—Liability for damage done by-

escape of water—Whether claimant bound to

prove negligence.]—For the purpose of pro-

viding a more direct course for the flood

waters of the River Goulbum, the State

Rivers and Water Supply Commission, in the

exercise of its statutory powers, constructed

through G. 's land a channel, and 'erected on

eac^ side of the channel an earthen bank.

Flood waters from the Goulburn entered the

channel, broke through the bank on one side

and flooded G.'s land. Held, that on proof

of these facts, and without any negligence

on the part of the Commission being shown,.

G. was entitled to recover compensation for

the damage done to her property, unless the

Commission proved that the escape of water

was due to the act of God or some extraordin-

ary natural phenomenon. The effect of sec.

235 of the Water Act 1905 is to subject the

State Rivers aind Water Supply Commission

to the ordinary common law liability in

respect of damage done by water escaping

from its works. In re Groutch and the State

Rivers and Water Supply Commission, (1913)

V.L.R., 455 ; 35 A.L.T., 63 ; 19 A.L.R., 475.

F.C., Hodges, Hood and Cussen, JJ.

Practice—County Court—New trial—Mis-

direction—Amendment of particulars of de-

mand^—Action for negligence—Injury caused

by escape of electricity—Liability—Statutory

authority—Defective appliance—Tramways

Act 1890 (No. 1148), sec. 3 ; Schedule 2, regs.

4, 21.]—A company under statutory authority

constructed an electric tramway along a high-

way, and ran trams thereon, the wires carry-

ing the electric current being supported by

posts in the highway. Other wires, which

were not fully insulated, ran down these

posts. The plaintiff brought an action in a

County Court against the company to recover

damages for physical injuries sustained by

her through contact with an uninsulated live

wire of the company, which injuries were

alleged in the plaintiff's particulars of demand

to have arisen' from the negligence of the

company in various respects, substantially

consisting of the ineffective insulation of the

wire. The defences taken were a denial of
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negligence and contributory negligence.

After the County Court Judge had directed

the jury, he was asked by counsel for the

plaintiff to give a further direction that if

the jury were of opinion that the injuries were

caused by an escape of electricity they should

find a verdict for the plaintiff apart from the

question of negligence. The Judge refused to

give such a direction, and, a verdict having

been given for the company on the question

of their negligence, he subsequently dismissed

a motion by the plaintiff for a new trial on

the ground of misdirection, but at the same

time gave the plaintiff leave to amend the

plaint by adding a claim based on the com-

pany having wrongly allowed the escape of

electric current from the wire. Held, by

Griffith, C.J., and Barton and Isaacs, JJ.

(Oavan Duffy and Bich, JJ., dissenting),

that the point that the company were liable

without negligence was open upon the plaint

as it originally stood, and that the company

were liable unless the escape of the electric

current by which the injuries were caused to

the plaintiff was the necessary consequence

of the exercise by the company of their

statutory powers, and that, therefore, a new

trial should have been granted. Fullarton

V. North Melbourne Electric Tramway <Ssc.

Co. Ltd., 21 C.L.R., 181 ; (1916) V.L.R., 231 ;

22 A.L.R., 93. H.C.

VI.

—

Building Operations ; Injurious
Results to Neighbouring Owners.

Nuisance— Rebuilding operations— Dust

causing injury to property.]—The rule stated

in Harrison v. Southwark and Vauxhall

Water Co., (1891) 2 Ch., 409, at p. 414, that

a building owner who pulls down his house

for the purpose of erecting a new one, and

thereby produces inconvenience to his neigh-

bours by (inter alia) causing dust to enter

their premises during the demolition, is not

responsible as for a nuisance if he uses all

reasonable skill and care to avoid annoyance,

does not apply where the dust causes actual

injury to property. Harris v. Carnegie's

Pty. Ltd., (1917) V.L.R., 95 ; 23 A.L.R., 75.

a" Beckett, J.

Rebuilding operations—Injury to neigh-

bour's property—Independent contractor

—

Liability of owner.]—A building owner who
orders rebuilding operations from which, in

the natural course of things, injurious conse-

quences to his neighbours must be expected

to arise unless means are adopted by which

such consequences may be prevented, is

bound to see to the doing of that which is

necessary to avoid the mischief, and cannot

relieve himself of his responsibility by
employing a competent and experienced

contractor. Bower v. Peate, 1 Q.B.D., 321,

at p. 326, followed. Harris v. Carnegie's

Pty. Ltd., (1917) V.L.R., 95 ; 23 A.L.R., 75.

a' Beckett, J.

VII.

—

Employer's Liability to Employees

AND TO Third Parties.

Employer and employee—Common law

duty of employer—maintenance of proper plant

—Appointment of competent supervisor

—

Common employment.]—A. in the course of

his employment with an electric supply com-

pany was injured by the fall of an electric-

light pole, owing to destruction by white ants

at the Dase. In an action by A. against the

company in which damages for negligence

were claimed, evidence was given that the

pole was sound when erected thirteen years

before, that ordinarily such poles lasted thirty

years, that a few days before the accident

it had been tested to ascertain if it was safe-

for working upon, and that the defect could

have been discovered by the exercise of

reasonable care. Held, by Madden, C.J.,

and Cussen, J., that the pole was part of the

plant, and that A. was entitled to recover

damages at common law. By Hood, J.—
That a competent person having been ap-

pointed as supervisor of the plant, the injury

was due to that person's negligence while a

fellow employee of A., and that there was

therefore no liability at commoja law. Ogden

V. Melbourne Electric Supply Co. Ltd., (1918)

V.L.R.,77; 39 A.L.T., HI; 23 A.L.R., 445.

F.C. (1917). [Affirmed by the High Court on

a different ground, 24 C.L.R., 303; (1918)

V.L.R., 176; 24 A.L.R., 115.]

Employer and employee—Common law

obligation of employer—Provision and main-

tenance of safe plant—Appointment of com-

petent supervisor, effect of—Common employ-

19
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ment.]—At common law an employer's'

duty towards his employee is not only to

provide a, safe and proper plant, but also to

see that the plant is maintained in a safe and

proper condition, and that duty is not dis-

charged merely by the appointment of a

competent person to supervise the plant.

"Ogden v. Melbourne Electric Supply Co. Ltd.,

(1918) V.L.R., 77; 39 A.L.T., 111; 23

A.L.R., 445. F.C., Madden, C.J., and

Cussen, J. {Hood, J., dissenting). [Affirmed

by the High Court on a different ground, 24

C.L.R., 303; (1918) V.L.R., 176; 24 A.L.R.,

115.]

Employer and employee—Negligence—Con-

trol of employee—Ship—Charter party—Con-

struction—Liability of shipowner.]—The de-

fendant company was the owner of the steam-

ship Tyrian, of which T. was the second

officer, appointed and paid by the defendant.

By an oral agreement, which incorporated the

terms of the common form of charter party,

the ship was chartered to another company.

While the ship was being loaded at the wharf

(under the direction of T.) the plaintiff was

injured, and sought to recover damages,

alleging that the accident was caused by the

negligent directions given by T. Held, upon

these facts and upon the true construction of

.the terms of the charter party, that at the time

of the accident and in relation thereto, T.

was the servant of the defendant company.

Oswald v. Australian Steamships Ltd., (1914)

V.L.R., 329 ; 35 A.L.T., 178 ; 20 A.L.R.,

188. F.C., a' Beckett, Hood and Cussen, JJ.

(1914).

Rebuilding operations—Injury to neigh-

bour's property—^Independent contractor

—

Liability of owner.]—See ante, VI; Building

Operations ; Injurious Results to Neigh-

BOUKiNG OwjJERS. Harris v. Carnegie's

Ply. Ltd., (1917) V.L.R., 95 ; 23 A.L.R., 75.

Local government—Misfeasance—Servant

of municipal Council, authority of—Adoption

and ratification of acts of servant—Liability of

Council for injuries sustained owing to defect-

ive construction of footbridge.]—See ante, IV.

Highways ; (a) Defects in Construction.

Johnston v. Marong Shire, (1913) V.L.R.,

287; 35A.L.T.,3; 19 A.L.R., 247.

VIII.

—

Banker and Customer ; Solicitor

AND Client.

" Negligence "—Bills of Exchange Act

1909 (No. 27 of 1909), sec. 88—Instruments
Act 1890 (No. 1103), sec. 83.]—By Griffith,

C.J., and Powers, J.—The word " negli-

gence " in sec. 83 of the Instruments Act

1890, and sec. 88 of the Bills of Exchange Act

1909, means the omission to take such reason-

able care as a banker, charged with the duty

of collecting a crossed cheque for a customer,

ought to take for the protection of the true

owner having regard to the circumstances

under which it is presented for collection,

such care being not less than a man invited

to purchase or cash such a cheque for himself

might reasonably be expected to take. The

relevant circumstances include the general

character of the banking operations carried

on by the banker, the nature of the account

of his customer, and all such information as

the banker possesses as to his customer's title

to the cheque, whether that information is

derived from extrinsic sources or from the

cheque itself. By Isaacs and Powers, JJ.—
The question of negligence under those

sections must be determined with regard to

each cheque, and the test of negligence is

whether, having regard to all the circumstances

existing at the particular time, the transac-

tion of paying in a particular cheque was so

out of the ordinary course that it ought to

have aroused doubts in the banker's mind

and caused him to make inquiry. By Gavan

Duffy and Rich, JJ.—Protection is afforded

by those sections to a banker who acts in good

faith when, and only when, his belief in the

title of his customer is such as might in the

circumstances be held by a reasonably

prudent and careful man in determining

whether he would adopt that belief or not.

Commissioners of the State Savings Bank of

Victoria v. Permewan Wright <Ss Co. Ltd.,

19 C.L.R., 457; (1914) V.L.R., 81; 21

A.L.R., 20. H.C.

•

Solicitor and client—Loan by client to

solicitor on mortgage—Reliance upon state-

ments of solicitor—Negligence of client arising

from such reliance—Subsequent mortgage

without notice of prior encumbrance—Prior-
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itjes.]—A., the owner of certain land under I

the general law, executed a mortgage of the

land to B. in order to secure the repayment

to B. of a, loan of £600. A., who was B.'s

solicitor, prepared the mortgage and told B.

that by omitting to register the mortgage

expense would be saved, that registration

was unnecessary, and that the mortgage was

all right without registration. B. was

satisfied ^fith these statements and did not

register the mortgage nor ask for or obtain

-the title deeds. Subsequently A. executed

a mortgage of the land to C. to secure repay-

ment of a loan of £2,000. The mortgage

to C. v^as registered. In taking the mortgage

C had no knowledge or notice of the prior

mortgage to B. and throughout acted bona

Jide and with reasonable care. Held, that

A. 's mala fides towards B. did not affect the

priority acquired by the registration of the

mortgage to C. and that B.'s priority was also

Jost to her by her negligent conduct, notwith-

standing that such conduct resulted from her

trusting in her solicitor. Davidson v 0' Hal-

loran, 1913 V.L.R., 367; 35 A.L.T., 46; 19

A.L.R., 305. Hood, J. (1913).

Action heard before Judge—No evidence

called for defendant—Grounds for disturbing

findings.]—See Appeal, col. 15. Coles v.

, 17 C.L.R., 562 ; 20 A.L.E., 272.

NEW TRIAL

Appeal—^Judgment ordering new trial

—

Determination of questions of law—Res judi-

cata—Estoppel.]—See Appeal, cols. 11, 12.

Gray v. Dalgety <b Co. Ltd., 21 C.L.R., 509 ;

<1916) V.L.R., 444; 22 A.L.R., 228. [In

this case an appeal to the Privy Council is

pending.]

New trial—Action tried by jury—Negligence

—Railway train—Invitation to alight—Ver-

dict supported by evidence.]—See Negligence.

Prentice v. Victorian Railways Commis-

sioners, 18 C.L.R., 526 ; (1914) V.L.R., 580 ;

20 A.L.R., 360.

Practice—Appeal to High Court—Decision

on question of fact—Reversing finding of fact

—Weight of evidence—Action for possession

of land—Adverse possession.]—See Appeal,

col. 15. Graine v. Australian Deposit and

Mortgage Bank, 15 C.L.R., 389.

Practice—Appeal—Trial before jury—Set-

ting aside verdict.]—<See Appeal, cols. 15, 16.

Middleton v. Melbourne Tramway and Omni-

bus Co. Ltd., 16 C.L.R., 572; (1914)V.L.R.,

19; 19 A.L.R., 523.

Appeal—Findings of faet.]^Observations

by Cussen, J. , upon the attitude of Courts of

appeal in regard to findings of fact. 'Mac-

Bean V. Trustees Executors and Agency Co.

Ltd., (1916) V.L.R., 425; 38 A.L.T., 27;

22 A.L.R., 191.

Order XXXIX.—New trial—Misdirection

—

Substantial wrong or miscarriage—County

Court Rules 1891, r. 193.]—See County,

CouKT, cols. 159, 160. Prentice v. Victorian

Railways Commissioners, 18 C.L.R., 526 ;

(1914) V.L.R., 580; 20 A.L.R., 360.

New trial—County Court—Practice—Two
previous but abortive trials.]—See Appeal,

col. 19. Tucker v. Hennessy, (1918) V.L.R.,

56 ; 39 A.L.T., 159 ; 23 A.L.R., 436.

County Court—Time, enlargement of—New
trial, application for—Discretion of Judge, how

to be exercised—Honest mistake in procedure

—Poverty and perversity of applicant—

>

General merits of case—County Court Rules

1891, rr. 188, 210, 424—County Court Act

1890 (No. 1078), sec. 96.]—See County Court,

cols. 160, 161. Rodney Shire v. Vibert, (1915)

V.L.R., 1 ; 36 A.L.T., 82; 20 A.L.R., 443.

Appeal from County Court—Appeal from

order refusing new trial—Re-hearing before

Judge of Supreme Court—County Court Act

1890 (No. 1078), sec. 133.]—See Appeal,

col. 20. Middleton v. Melbourne Tramway

and Omnibus Co. Ltd., 16 C.L.R., 572;

(1914) V.L.R., 19 ; 19 A.L.R., 523.

Costs—New trial rendered necessary by

way in which party conducted his case—Costs

of first trial.]—See Costs, col. 145. Oswald

V. Australian Steamships Ltd., (1914) V.L.R.,

329 ; 35 A.L.T., 178 ; 20 A.L.R., 188.
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Criminal law—Evidence—Two counts in one

presentment—Admission of evidence irrele-

vant to one count—Direction of Judge, regard

of jury for.]—See Criminal Law, cols. 181,

182. R. V. Johansen, (1917) V.L.R., 584 ;

39 A.L.T., 71.

Sodomy — Evidence"— Subsequent similar

acts—Evidence disclosing other offences

—

Admissibility of—Accomplice—Corroboration

—New trial.]

—

See Cbiminal Law. cols. 178,

179. Bex V. Herbert, (1916) V.L.E., 343;

37 A.L.T., 199 ; 22 A.L.R., 146.

Evidence—Cross-examination of defendant

—Questions as to character and convictions

—

Effect on Justices' minds—Crimes Act 1915

(No. 2) (No. 2789), sec. 2 (5).]—-See Criminal

Law, col. 185. Teese v. Sevill, (1917) V.L.R.,

569.

NEXT-OP-KIN

See EXECUTORS AND
ADMINISTRATORS.

NOTICE

Real Property Act 1890 (No. 1136), sec. 181

—Instruments in vreiting relating to land

—

Mortgage — Registration — Subsequent en-

cumbrancer without notice of prior encum-

brance—Priority—" Made and executed bona

fide," meaning of—Prior encumbrance un-

registered—Negligence of prior encumbrancer

facilitating fraud—Reliance on statements of

solicitor—Land brought under Transfer of

Land Act 1890—Whether rights of parties

affected—Transfer of Land Act 1890 (No.

1149), sec. 74.]

—

See Moetsagor and Mort-

gagee. Davidson v. 0' Halloran, (1913)

V.L.R., 367 ; 35 A.L.T., 46 ; 19 A.L.R., 305.

Assignment—Chose in action—Judgment

debt, assignment of—" Express notice in

writing "—Deed of assignment shown to

debtor—Execution issued by assignor—Su-

preme Court Act 1890 (No. 1142), sec. 63 (6).]

—See Assignment, col. 35. Brown v. Banh

of Atistralaaia, (1915) V.L.R., 453.

Employer and employee—Weekly engage-

ment—Termination of by employer—Week's

notice, sufficiency of—When to be given.]

—

See Employer and Employee. coJs. 249,

250. Edwards v. Dowsett, 20 A.L.R. (C.N.),

17.

Landlord and tenant—Forfeiture, relief

against—Notice to remedy breach of covenant,

sufficiency of—Conveyancing Ac* 1904 (No.

1953), sec. 19.]

—

See Landlord and Tenant.

Gerraty v. McOavin, 18 C.L.R., 152; (1914)

V.L.R., 283 ; 20 A.L.R., 182.

Landlord and tenant—Covenant by landlord

to repair and look after tenant's sheep—Notice

of disrepair, whether necessary.]

—

See Land-

lord AND Tenant, cols. 478, 479. Dunlop

V. Troy ; Nicholson^, Third Party, (1915)

V.L.R.,639; 37 A.L.T., 117 ; 21 A.L.R., 419.

Landlord and tenant—Occupation of land

in consideration of payment of rates—Tenancy

nature of—Notice determining tenancy

—

Real Property Act 1915 (No. 2719), sees. 18»

23, 43.]

—

See Landlord and Tenant, cols.

474,475. Langmorev. Fine*, (1917) V.L.R.,

595; 39A.L.T.,62; 23 A.L.R., 295.

Landlord and Tenant Act 1890 (No. 1108),.

sees. 89, 92—" Person "—" Agent "—Re-
covery of possession—Summary proceedings

before justices—Notice to quit and notice of

intention to proceed to recover possession

—

Notices signed and given in the firm name by a

firm as agents—Sufficiency of—Proceedings

in the firm name.]

—

See Landlord and
Tenant. W. H. Tuckett db Sons v. Ransom,

(1914) V.L.R., 8 ; 35 A.L.T., 93 ; 19 A.L.R.,

588.

Thistle Act 1915 (No. 2736), sec. 4—Firm
in occupation of land—Notice to destroy

thistles—Prosecution of members of firm.]

—

See Thistle Act. Russell v. Watson, (1917)

V.L.R., 368; 39A.L.T., 9; 23 A.L.R., 167.

Notice to fence^—Mistake as to boundary

to be fenced—Sufficiency of notice—Fences

Act 1890 (No. 1092), sec. 7.]—See Fences
Act, col. 356. Luxford v. Cairns, (1914)

V.L.R.,433; 36 A.L.T., 59 ; 20 A.L.R., 301.

Nightsoil—Pan rate, recovery of—Written

demand—Health Act 1890 (No. 1098), sec.
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259—Local Government Act 1903 (\o. 1893),

sec. 313.]—iSee Local Government. Tunga-
mah Shire v. King, (1916) V.L.R., 116; 37

A.L.T., 122 ; 21 A.L.R., 505.

Pounds Act 1890 (No. 1129), sec. 25—Com-
plaint for demanding excessive rates—Notice

to poundkeeper—Signature by agent.]—-See

Pounds and Impounding. Herring v.

Stewart, (1914) V.L.R., 568; 36 A.L.T., 52;
20 A.L.R., 305.

Compensation for land compulsorily taken

—Withdrawal of notice to treat—Simul-

taneous service of second notice to treats

Date to be considered in valuing land—Lands

Compensation Act 1915 (No. 2678), sees. 9,

85.]—-See Arbitration, col. 30. lie Lay-

cock and The Victorian Railways Commis-

Moners, (1917) V.L.R., 556; 39 A.L.T., 65';

23 A.L.R., 329.

Practice—High Court—Appeal from Su-

preme Court, notice of—Service—Non-appear-

ance of respondent in Supreme Court—Rules

of the High Court 1911, Part I., Order LV., rr.

a, 6 ; Part H., Sec. III., rr. 1, i.]—See Appeal,

col. 14. Machin v. Machin, 21 C.L.R., 127
;

(1916) V.L.R., 696.

County Court Act 1915 (No. 2636), sees.

133, 148—Appeal from County Court—Notice

<A appeal—Service after four o'clock in the

afternoon of the seventh day after determina-

tion appealed from—Order LXIV., r. 11

(Rules of 1906)—Order LXX.]—-See Appeal,

cols. 20, 21. Gregory v. Cryan, (1917)

V.L.R., 63; 38 A.L.T., 102.

County Court Act 1915 (No. 2636), sec. 133

—Appeal from County Court—Deposit of

money by appellant— Notice to respondent,

whether a condition precedent—County Court

Eules 1891, r. 385.]—-See Appeal, col. 21.

Gregory v. Cryan, (1917) V.L.R., 63; 38

A.L.T., 102.

Insolvency — Trustee — Inquii^y into con-

•duct—Order for repayment of money—Motion

—Notice to trustee—Insolvency Act 1897

(No. 1513), sec. 32—Insolvency Rules 1898,

ir. 19, 20.]—-See Insolvency, cols. 425, 426.

Cock V. Howden, 20 C.L.R., 552. .

'

War Precautions (Moratorium) Regulations

1916 (Statutory Rules 1916, No. 284), —
Mortgagee and mortgagor—Right of mort-

gagee to proceed—Rights of seconds mort-

gagee—Necessity for notice.]—-See War Pre-

cautions Act. In re World's Pictures and

Theatre Co., (1917) V.L.R., 76; 38 A.L.T.,

140; 23 A.L.R., 40.

NUISANCE

-See also, Health (Public).

Nuisance— Rebuilding operations — Dust

causing injury to property.]—The rule stated

in Harrison v. Southwark and Vauxhall Water

Co., (1891) 2 Ch., 409, at p. 414, that a build-

ing owner who pulls down his house for the

purpose of erecting a new one, and thereby

produces inconvenience to his neighbours by

(inter alia) causing dust to enter their prem-

ises during the demolition is not responsible

as for a nuisance if he uses all reasonable

skill and care to avoid annoyance, does not

apply where the dust causes actual injury

to property. Harris v. Carnegie's Pty. Ltd.

(1917) V.L.R., 95; 23 A.L.R., 75. a' Beckett,

J. (1917).

Nuisance— Negligence— Highway— Con-

tributory negligence—Wheat left on highway

eaten by unattended horses.]^—See Negli-

gence. Hannon v. McLarty, (1914) V.L.R.,

526; 36A.L.T.,62; 20 A.L.R., 296. [Special

leave to appeal refused, 18 C.L.R., 575 ; 21

A.L.R., 9.]

ORDER TO REVIEW

-See JUSTICES OF THE PEACE.

ORIGINATING SUMMONS

-See PRACTICE AND PLEADING.
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PARENT AND CHILD

See also, Htjseand and Wife ; Infant ;

Maintenance and Maintenance Okdebs.

Advancement—Trust—Parent and child

—

Husband and wife—Evidence—Presumption.]

—See Advancement, col. 3. Dairies v.

National Trustees Executors and Agency Co.

of Australasia Ltd., (1912) V.L.R., 397.

PARTICULARS.

See DEFAMATION.

PARTIES

Parties — Charity — Attorney-General.]

—

Observations as to the joinder of the Attorney-

General as a defendant in proceedings relating

to gift? to charities. In re Wright ; Westley

V. Melbourne Hospital, (1917) V.L.R., 127 ;

38 A.L.T., 150 ; 23 A.L.R., 42. F.C.

Vendor and purchaser—Contract—Rescis-

sion — Fraud — Misrepresentation — Ma-

teriality—Joinder of vendor and his agent as

defendants—Remedy against agent—Dam-
ages.]

—

See Contract ob Aqkeement, cols.

107, 108. Sibley v. Grosvenor, 21 C.L.R.,

469 ; (1916) V.L.K., 307 ; 22 A.L.R., 113.

Companies Act 1915 (No. 3631), sees. 408,

413—Company

—

No liability—Contract to buy

shares—Shares issued at discount—Purchase

money in instalments—Calls—Forfeiture of

shares for non-payment of calls—Recovery of

price of shares—Company voluntarily wound

up—Action in company's name.]

—

See Com-

pany, col. 78. New Good Hope Consoli-

dated Gold Mines, No Liability v. Stutterd,

(1916) V.L.R., 580; 38 A.L.T., 56; 22

A.L.R., 308.

Transfer of Land Act 1904 (No. 1931), sec.

10—Rules of the Supreme Court 1906, Ch.

Vni., r. 1—Adverse possession—Proceedings

to establish title to land—Registered pro-

prietor dead—Parties.]

—

See Tbansfek of

Land Act. Tovey v. Equity Trustees Execu-

tors and Agency Co. Ltd., (1913) V.L.R.,

265 ; 34 A.L.T., 198 ; 19 A.L.R., 208.

Practice—Title by adverse possession

—

Registered proprietor deceased—Parties

—

Transfer of Land Act 1904 (No. 1931)—Rules

of the Supreme Court 1906, Chapter Vm.]

—

See Transfer of Land Act. Tregent v.

Templeton, (1914) V.L.R., 613 ; 36 A.L.T.,.

125.

Judicial separation—Petition by wife on

ground of adultery—Person with whom hus-

band alleged to have committed adultery

—

Whether she may be added as respondent

—

Jurisdiction—Marriage Act 1890 (No. 1166),^

sees. 64, 78, 81.]

—

See Husband and Wife.

Amess v. Am.ess, (1914) V.L.R., 194; 35

A.L.T., 156 ; 20 A.L.R., 193.

Court of Petty Sessions—Practice—Parties:

—Claim by two or more persons as co-partners

—Firm name, whether proceedings may be

taken in name of, without adding names of

partners—Rules under Justices Act 1890, r.

30.]

—

See Justices of the Peace. Casino

Picture Garden Co. v. Hewitt, (1914) V.L.R.,

192 ; 35 A.L.T., 140 ; 20 A.L.R., 169.

Landlord and Tenant Act 1890 (No. 1108),.

sees. 89, 92—" Person "—" Agent "—Re-
covery of possession—Summary proceedings:

before Justices—Notice to quit and notice of

intention to proceed to recover possession

—

Notices signed and given in the firm name by

a firm as agent—Proceedings in the firm

name.]—iSee Landlord and Tenant. TI'.

H. Tuckett & Sons v. Ransom, (1914) V.L.R.,

8 ; 35 A.L.T., 93 ; 19 A.L.R., 588.

Factories and Shops Act 1913 (No. 3386),.

sees. 139, 337—Failure to permit employee to

have and take a half-holiday—Liability for

offence not dependent on some connection

with premises—Prosecution of firm in firm,

name—Duty of Justices.]

—

See Factories

and Shops Acts, cols. 345, 346. Dangerfield

V. McDonald & Co., (1914) V.L.R., 357; 35

A.L.T., 193 ; 20 A.L.R., 217.

Thistle Act 1915 (No. 2736), sec. 4—Firm
in occupation of land—Notice to destroy

thistles—Prosecution of members of firm.]

—

See Thistle Act. Russell v. Wataon, {1917>

V.L.R., 368; 39 A.L.T., 9; 23 A.L.B.,

167.
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Costs—Action in name o£ company in-

stituted without autliority—Personal liability

o£ solicitor.]—See Costs, col. 146. Bullfinch
Surprise Gold Mining Co. No Liability v.

Butler, 35 A.L.T., 99.

County Court— Third party procedure —
Validity of rules—County Court Act 1890
(No. 1078), sec. 148—County Court Rules
1891, rr. 72-75.]—See County Coubt, ool.'

157. Dunlop V. Troy ; Nicholson, Third
Party, (1915) V.L.R., 639; 37 A.L.T., 117;
21 A.L.R., 419.

Trial— Third party— Cross-examination—
Address to jury.]—See County Coukt, col.

157. Rodney Shire v. Vibert ; Rubicon
Timber &c. Co. Ltd. [Third Party), (1915)

V.L.R., 388 ; 37 A.L.T., 6 ; 21 A.L.R., 313.

County Court—Practice—Infant defendant

—Cruardian ad litem—Appointment of Regis-

trar—County Court Rules 1891, rr. 14, 108.]—
Lamont v. Rodgers, 20 A.L.R. (C.N.), 22.

Judge Box (County Court) (1914).

PARTNERS AND PARTNERSHIP

Partnership—Agreement of dissolution

—

Firm name—Name of retired partner—Right

to use.]—B. and S. were partners in a business

of buying and selling engines, and they

carried on business under various styles, all

of which included the names of the two

partners. The partnership was dissolved by

consent, S. selling " his interest and right

"

in the business to B., but there was no

provision as to the use of the firm name. B.

then proceeded to carry on business as

" B. S. Engineering Co." S. claimed an

injunction to restrain B. from using that name,

or any other name which included his name.

Held, that as the use of that name would

expose S. to liability, B. should be restrained

from using the plaintiff's name in connection

with the business. Burchell v. Wilde, (1900)

1 Ch., 551, approved. Scott v. Bail, (1914)

V.L.R., 270; 35 A.L.T., 143; 20 A.L.R.,

232. Hodges, J.

Account stated—No previous transaction

between the parties—Dissolution of partner-

ship—Justices of the Peace—Jurisdiction-
Justices Act 1904 (No. 1959), sec. 14.]—See
Justices of the Peace, col. 453. Witton \.

Simmons. (1914) V.L.R., 452 ; 36 A.L.T., 99 ;

20 A.L.R.., 280.

Order VU., r. 4a (Rules of 1906)—Solicitor

and client—Firm acting by individual mem-
bers for plaintiff and defendant.]—Under
Order VII., r. 4a a firm of solicitors is pro-

hibited from acting by one member for the

plaintiff in any cause or matter and by
another member for the defendant. The
King v. 0' Halloran ; Ex parte Hamer,

(1913) V.L.R., 116; 34 A.L.T., 160; 19

A.L.R., 104. Hodges, J. (1913).

Landlord and Tenant Act 1890 (No. 1108),

sees. 89, 92—" Person "—" Agent "—Re-
covery of possession—Summary proceedings

before Justices—Notice to quit and notice of

intention to proceed to recover possession

—

Notices signed and given in the firm name by

a firm as agents—Sufficiency of—^Proceed-

ings in the firm name.]—A firm may be an
" agent " of a landlord and take proceedings

in the firm naiHe to recover possession of land

under Part V. of the Landlord and Tenant

Act 1890 ; and a, notice to quit and the

prescribed notice of intention to proceed to

recover possession to be signed and given to

the tenant may be signed and given by any

partner in the firm name. W. H. Tuckett

& Sons V. Ransom, (1914) V.L.R., 8 ; 35

A.L.T., 93 ; 19 A.L.R. , 588. a' Beckett, J.

Court of Petty Sessions—Practice—Parties

—Claim by two or more persons as co-partners

—Firm name, whether proceedings may be

taken in without adding names of partners

—

Rules under Justices Act 1890, r. 20.]—Two
or more persons claiming as co-partners may
join in making a complaint in a Court of

Petty Sessions in the namie of their firm

without adding their own names. Casino

Picture Garden Co. v. Hewitt, (1914) V.L.R.,

192; 35 A.L.T., 140; 20 A.L.R., 169.

Cussen, J.

Thistle Act 1915 (No. 2736), sec. 4—Firm in

occupation of land—Notice to destroy thistles

—^Prosecution of members of firm.]—A notice

to destroy thistles addressed to " John
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Watson & Co." which was the firm name of a

partnership in occupation of certain land, was

served upon the firm by registered letter.

The thistles not having been destroyed an

information was laid against two persons

alleged to be members of the firm charging

them with disobedience to the notice. Held,

that there must be no variance between the

person served with notice and the person

prosecuted ; and that notice served upon a

firm is not a' sufficient basis for a prosecution

of the individual members of the firm.

Russell v. Watson, (1917) V.L.R., 368 ; 39

A.L.T., 9 ; 23 A.L.R., 167. Madden, C.J.

Factories and Shops Act 1912 (No. 2386),

sees. 129, 227—Failure to permit employee to

have and take a half-holiday—Liability for

offence not dependent on some connection

with the premises—Prosecution of firm in firm

name—Duty of Justices.]—rAn information

charging an oiience under sec. 129 was laid

against " M. & Company " in its firm name.

Held, that sec. 227 does not apply to such an

offence, but that it is the duty of Magistrates

in such cases to ascertain, for the purpose of

conviction, the persons who are realljt liable.

Bishop V. Chung Bros., 4 C.L.R., 1262 ; 13

A.L.R., 412, applied. Dangerfield v. Mc-

Donald dk Co., (1914) V.L.R., 357 ; 35 A.L.T.,

193 ; 20 A.L.R., 217. Cussen, J.

Order XLVHla., rr. 1-3 (Rules of 1906)—

Writ of summons—Service—Partnership firm
—" Carrying on business "—Trading with

the enemy—Enemy partners.]—See Practice

AND Pleading. Union Bank of Australia

Ltd. V. Lohmann db Co., (1916) V.L.R., 530 ;

38 A.L.T., 16 ; 22 A.L.R., 283.

PATENT

Patent—Validity— Common knowledge

—

Prior publication—Construction of specifica-

tion.]—In an action for infringement of a

patent for a " feed device for centrifugal

separators " the .defence was that the patent

was invalid on the ground that the invention

was not novel at the date of the letters patent

by reason of common public knowledge and

prior publication. Held, on the evidence,

that the defence failed. Ballantyne v.

Aktiebolaget Separator, 19 C.L.R., 620. H.C.,

Griffith, C.J., Isaacs and Bich, JJ. (1915).

Absence of invention—Prior user.]—It was

a matter of common knowledge that the

perforations on note-sheets for player-pianos

might be prolonged beyond the line of the

commencement of the next following perfora-

tion or perforations so as to avoid producing

a staccato effect, and that by lengthening the

perforations the duration of the musical notes

corresponding therewith was extended. An
application was made for a patent for

improvements in note-sheets whereby it was

proposed to prolong those perforations corres-

ponding to such musical notes as were in

harmony with the succeeding notes to such

a length as to allow the strings of the particu-

lar notes struck to vibrate as long as the

succeeding notes were in harmony with then.

Held, by the Court {Griffith, C.J., Isaacs,

Gavan Duffy and Rich, JJ.), that the appli-

cation should be refused. By Griffith, G.J.,

on the ground that there was no novelty. By
Isaacs and Rich, JJ., on the ground that

there was no invention. Aeolian Go. v.

Stoddard, 19 C.L.R., 452; 21 A.L.R., 153.

H.C. (1915).

Patent — Application — Combination —
Improvement of integer of old combination

—

Want of novelty.]—The improvement of one

of the integers in an old combination which

does not make the combination substantially

a new thing does not entitle the inventor of

the improvement to a patent for the combina-

tion with the improved integer incorporated

in it although he may be entitled to a patent

for the improved integer. May v. Higgins,

21 C.L.R., 119. H.C., Griffith, C.J., Barton,

Isaacs and Rich, JJ. (1916).

Patent—Application— Refusal to accept

application and specification—Appeal to High

Court from Commissioner of Patents—Patents

Act 1903-1909 (No. 21 of 1903—No. 17 of

1909), sec. 46.]
—

'WTiere an application for a

patent, accompanied by a specification, has

been duly lodged with the Patents Office, and

there is no objection to the specification on

the ground that the invention is already

patented, or is the subject of a prior applica-
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i;ion for a patent, the Commissioner should

not refuse to accept the application and

specification unless it is clear and obvious

that a patent cannot be granted. Therefore,

where there was evidence that the device for

which a, patent was sought was new, useful,

•effective and convenient in use, and involved

.some substantial exercise of the inventive

faculty. Held, that the Commissioner was

wrong in refusing to accept the application

and specification. McDonald v. Commis-

sioner of Patents, 15 C.L.R., 713 ; 19 A.L.R.,

61. H.C., Griffith, O.J., Isa/ics and Gavan

Puffy, JJ. (1913).

Patent — Application — Anticipation —
J^cceptance of application and specification

—

Patents Act 1903-1909 (No. 21 of 1903—No.
17 of 1909), sec. 46.]—The Commissioner of

Patents should not refuse to accept an

.application and specification in respect of an

.alleged invention that is said to solve a

problem which hitherto has been thought to

be insoluble, merely because the alleged

invention is very similar to a contrivance

intended to effect ,tho same object which was

patented in the Commonwealth many years

.ago. Caldwell v. Commissioner of Patents,

22 C.L.R., 187. H.C., Griffith, C.J., Barton

-and Rich, JJ.

Patent — Application — Refusal by Com-

tnissioner to accept—Grounds of refusal

—

Application informal—Appeal to High Court

—Application under intercolonial arrange-

ments— Amendment— Mandamus— Patents

Act 1903-1909 (No. 21 of 1903—No. 17 of

.1909), sees. 32, 33, 46, 47, 121, 122—Patents

Regulations 1912 (Statutory Rules 1912, No.

76), regs. 4, 31 ; Schedule 2, Form A6.]—

The applicant having applied in New Zealand

for protection of an invention applied for a

patent for the same invention pursuant to

sees. 121 and 122 of the Patents Act 1903-

1909, the application being in accordance

with Form A6 in Schedule 2 to the Patents

Regulations 1912, and he lodged with the

.application a copy of the complete specifica-

rt.ion which had been lodged in New Zealand.

The Commissioner refused to accept the

application on the ground that a copy of the

.provisional specification which had been

lodged in New Zealand did not also accom-

pany the application. The Commissioner

subsequently refused an application for leave

to amend the application by converting it

into an ordinary application for a patent

under sees. 32 and 33. Held, by Griffith,

C.J., and Gavan Duffy J., Isaacs, J., dis-

senting, that the refusal to accept the appli-

cation was not a refusal from which an appeal

lay to the High Court under sees. 46 and 47,

and that an appeal did not lie from the

refusal to allow the amendment, but that a

mandamus should go to the Commissioner

directing him to proceed with the hearing of

the application for a patent. By Griffith,

C.J.—The words " any other lawful ground

of objection " in sec. 46 of the Patents Act

1903-1909 refer to objections to the specifica-

tion, and do not include an objection that

the application for a patent with whicli the

specification is lodged is irregular in form.

Reid V. Commissioner of Patents, 20 C.L.R.,

261 ; 21 A.L.R., 288. H.C. (1915).

Costs— Appeal from Commissioner of

Patents.]—The costs of an appeal to the High

Court from the decision of the Commissioner

are in the discretion of the Court. McDonald

V. Commissioner of Patents, 15 C.L.R., 713 ;

19 A.L.R., 61. H.C., Griffith, C.J , Isaacs

and Gavan Duffy, JJ. (1913).

PAWNBROKERS ACT

Pawnbrokers Act 1890 (No. 1124), sees. 27,

28, 39—Pawnbroker—Forfeiture—Sale—In-

spection of entry—" Any such article."]—
A pawnbroker who does not produce his book

containing the entry of sale of articles on

which the sum of five shillings only has been

lent, does not commit any offence under

sec. 29 of the Pawnbrokers Act 1890. Mort

V. Cassimir, (1914) V.L.R., 517 ; 36 A.L.T.,

46 ; 20 A.L.R., 307. Hood, J.

PERJURY

See CRIMINAL LAW.
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PERPETUITY

See WILL.

PLEDGE

See PAWNBROKERS 4CT.

POLICE

See also, Pomce Offences Acts.

Licence—Revocation of licence

Bights and powers of police officers.]—A police

constable is not entitled to enter another

person's premises without that other person's

consent, express or implied, and the un-

authorized order of a superior officer makes

no difference. The implied licence or invita-

tion to customers to enter the business

premises of a shopkeeper extends to a police

constable, but such licence is revocable at the

will of the shopkeeper and the licensee

becomes a trespasser if he refuses to leave the

premises when ordered to do so by the

shopkeeper. Mackay v. Abrahams, (1916)

V.L.R., 681 ; 38 A.L.T., 78 ; 22 A.L.R., 385.

Hood, J.

Police Offences Act 1915 (No. 2708), sec.

185—Obstructing police—Constable entering

shop to make inquiries as to criminal offence^

Constable ordered by shopkeeper to leave

premises.]—A police constable entered the

business premises of a shopkeeper for the

purpose of investigating a criminal offence,

and having made some inquiries, was ordered

by the shopkeeper to leave the premises.

Held, that the shopkeeper was not guilty of

the offence of obstructing a police officer in

the execution of his duty. Mackay v. Abra-

hams, (1916) V.L.R., 581 ; 38 A.L.T., 78 ;

22 A.L.R., 385. Hood, J.

POLICE OFFENCES ACTS

I. Control of Dogs

II. Roads and Footpaths .

.

III. Sunday Oesbkvance

COL.

. 596

. 596

. 598

ooi..

IV. Vagrancy . . . . . . 599

V. Property Suspected of Being

Stolen . . 602

VI. Gaming 604

VII. Indecent Printed or Written

Matter . . . . . . 605

Vlll. Obstructing the Police . . 606

IX. Practice ; Evidence ; Punish-

ment .

.

.

.

.

.

. . 606

I.

—

Control of Dogs.

Police Offences Act 1915 (No. 2708), sec.

17 (9)—Turkey—Whether an animal—" Per-

mit."]—'Where the only evidence against

the owner of a dog is that, knowing the dog

to be in the habit of worrying fowls, he let it

off the chain and shortly afterwards, unknown

to him, it worried a turkey, he cannot be

properly convicted of " permitting " a dog

to worry an animal imder sec. 17 (9) of the-

Police Offences Act 191S. A turkey is an

animal within the meaning of sec. 17 (9) of the

Police Offences Act 1915. Tennant v. Har-

ris, (1916) V.L.R., 557; 38 A.L.T., 36; 22:

A.L.R., 300. Cussen, J.

II.

—

Roads and Footpaths.

Police Offences Act 1915 (No. 2708), sees..

5 (14), 6—Obstructing footpath—Nature of

Obstruction — '"Or otherwise " — Ejusdem

generis.]—By whatever means it may be

caused the obstruction of a footpath is an

offence under sec. 5 (14) of the Police Offences

Act 1915. The words " or otherwise " are^

not limited in their meaning by reference to

any of the particular forms of obstruction

previously referred to. Scanlan v. Convey^

(1913) V.L.R., 354; 35 A.L.T., 39; 19'

A.L.R., 303, distinguished. Ord v. Flohm,

(1916) V.L.R., 148; 37 A.L.T., 154; 22'

A.L.R., 40. F.C., Madden, C.J., a' Beckett

and Hodges, JJ.

Police Offences Act 1912 (No. 2422), sec. 5<

(14)—Obstructing footpath or road—Allowing

cart or animal to remain across—Placing

goods thereon—" Or otherwise," meaning of.

I

See. 5, sub-sec. 14 of the Police Offences Act

1912 provides that any person " obstructing

any footpath or road whether by allowing any
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cart or animal to remain across such footpath

or road or by placing goods thereon or other-

wise " shall be guilty of an offence. Held,

that the words "or otherwise " relate not to

the position of any cart or animal but only

to the position or manner in which goods are

placed with reference to any footpath or

road, and that therefore it is not an offence

under this sub-section to obstruct a road by

allowing a cart or animal to remain thereon

parallel and close to the kerb. Scanlan v.

Convey, (1913) V.L.R., 354 ; 35 A.L.T., 39 ;

19 A.L.R., 303. Madden, C.J.

Police Offences Act 1915 (No. 2708), sec. 5

(14)—"Obstructing" a road—What may

amount to.]—To establish the offence of

obstructing a road under sec. 5 (14) of the

Police Offences Act 1915 it is not essential

to show actual obstruction of the use of the

road by any person. The words " obstruct-

ing a road " mean obstructing the road as a

thing, though such an obstruction may have

to be considered with reference to the use

of that thing by persons. Haywood v. Mum-
ford, 7 C.L.R., 133; 14 A.L.R., 555, and

Scanlan v. Convey, (1913) V.L.R., 354;

35 A.L.T., 39 ; 19 A.L.R., 303, discussed.

0' Toole V. Bennett, (1917) V.L.R., 351; 39

A.L.T., 5 ; 23 A.L.R., 145. Cussen, J.

Police Offences Act 1915 (No. 2708), sec. 5

(14)—Highway—Obstruction—Allowing cart

to remain across a road.]—A carrier was pro-

ceeded against under sec. 5 (14) of the Police

Offences Act 1915 for obstructing L. street

by allowing his cart to remain across the road.

The evidence in support of the charge was to

the following effect :—The defendant and

three other carriers backed their carts against

the kerbing in » certain part of L. street.

The defendant was asked by an inspector of

the local authority to place his cart parallel

with the kerbing, but he did not do so, and

the cart remained at right angles to the kerb-

ing for more than a quarter of an hour. The

defendant then asserted to the inspector that

he had a right to keep his cart where it was,

and invited the inspector to test the question

by a prosecution. The evidence for the

defence was to the following effect :—There

was room for two or three carts to pass

between the defendant's cart and the centre-

of the road. The traffic was light and no one-

was in fact obstructed.. At the hour of the

day when the alleged offence occurred there

were usually several carriers' carts loading

and unloading in L. street at the place where

the defendant's cart was and this was the

only practicable way of doing such work in

L. street. Held, that the evidence in support

of the charge established a prima facie case,

and that there was nothing in the e-vidence

for the defence to answer that case. 0' Toole

V. Bennett, (1917) V.L.R., 351 ; 39 A.L.T.,.

5 ; 23 A.L.R., 145. Cussen, J.

Highway—Unlawful user—Loading and un-

loading carts.]—A carrier used a street for

the purpose, to some extent, of loading and

unloading his carts and also for the purpose of

transferring goods from one cart to another.

Held, that this was not a lawful user. O' Toole

V. Bennett, (1917) V.L.R., 351 ; 39 A.L.T., 5 ;

23 A.L.R., 145. Cussen, J.

Police Offences Act 1890 (No. 1126), sec.

17 (D—Police Offences Act 1891 (No. 1241),

sec. 5 (1)—Driving on wrong side of road

without justifiable cause—" Wrong Side,"

what is—Common law rule, whether limited.]

—Sec. 17 of the Police Offences Act 1890, as

amended by sec. 5 (1) of the Police Offences

Act 1891 limits the common law rule which

entitled the driver of a vehicle to drive where

he pleased on the road, so long as he did not

interfere with anyone else, or violate the rules

as to passing other vehicles. Under the

section as amended the right hand side of the

road is the " wrong side," and a person who,

without justifiable cause, drives on the right

hand side is guilty of an offence although h&

interferes with no one else, and violates none

of the rules as to passing other vehicles. Shaw

V. Thompson, (1913) V.L.R., 260 ; 34 A.L.T.,

197 ; 19 A.L.R., 215. Hood, J.

III.

—

Sunday Obsbkvance.

Police Offences Act 1912 (No. 2422), sec. 49'

—Carrying firearms on Sunday—Purpose with

which firearms are carried—Whether an

element in the offence—Carrying gun in

pieces or in a gun case.]—A person found

carrying a gun on Sunday, although he carried
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it in pieces or in a gun case, may be convicted

under sec. 49 of the Police Offences Act 1912

of the offence of being-found carrying firearms

on Sunday, if he was carrying the gun for the

purpose of shooting with it on that day.

The object of sec. 49 is not to forbid the

icarriage of firearms from one place to another

on Svmday, but to prevent shooting for sport

or profit on Sunday. Neill v. O'Connor,

(1914) V.L.R., 207; 35 A.L.T., 192; 20

A.L.R., 104. a' Beckett, J.

Police OUences Act 1915 (No. 2708), sec. 49

—Sunday observance—Keeping open shop for

purpose of trading—No by-law prohibiting.]—
In order that it may be an offence to keep a

shop open for the purpose of trading on

Sunday, it is not necessary that the local

authorities should have made a by-law pro-

hibiting such conduct. Sec. 49 of the Police

Offences Act 1915 itself creates the offence.

Lillis V. Heyward, (1916) V.L.R., 178 ; 37

A.L.T., 158 ; 22 A.L.R., 67. Hodges, J.

Licensing Act 1915 (No, 3683), sees. 212,

1?18—Police OSfences Act 1915 (No. 2708), sec.

49—Sunday observance—Trading in " a house

shop or other place "—Inn—Innkeeper

—

Licensed victualler— Traveller.]— Where a

licensed victualler was charged under sec. 49

of the Police Offences Act 1915, with keeping

open his place for the purpose of trading in

non-intoxicating drinlcs and it was proved

that in a temperance bar upon the licensed

premises he sold non-intoxicating liquor on a

jSunday to the public. Held, that, having

regard to the exception contained in the last

part of the said section 49, and to the pro-

visions of the Licensing Act 1915, sees 212

and 318, the licensed victualler was not guilty

of an offence. Webster v. Opitz, (1917)

V.L.R., 107 ; 38 A.L.T., 125 ; 23 A.L.R., 38.

Hood, J.

IV.

—

Vageanoy.

Police Offences—"Loitering" in public

place—Place of amusement—Police Offences

Act 1912 (No. 2422), sec. 72 (9).]—The mere

fact that the accused is loitering in a place

which is used for the purpose of amusement,

and in which numbers of persons congregate

expressly for the purpose of loitering, and

being amused while loitering, does not

necessarily show that he is not " loitering
"

within the meaning of sec. 72 (9) of the Police

Offences Act 1912. " Loitering " when con-

sidered with respect to a period of time, and

an area like » racecourse, is not inconsistent

with movement—even rapid movement

—

at particular moments and in particular spots.

Olliolm V. Eagles, (1914) V.L.R., 379 ; 36

A.L.T., 6; 20 A.L.R., 240. F.C., a Beckett,

Hood and Cussen. J.

Police Offences Act 1912 (No. 2422), sec. 72

(9)

—

•" Suspected person," meaning of

—

Loitering or frequenting with intent to com-

mit a felony or misdemeanour.]—A " sus-

pected person " within the meaning of sec.

72 (9) of the Police Offences Jlci 1912 is one

as to whom the suspicion existed prior and

up to the commencement of the loitering or

frequenting, with intent to commit a felony

or misdemeanour, with which he is charged.

The suspicion need not be continuous—it is

suiBcient if it is manifested whenever the

occasion arises. The suspicion may be

engendered by actual observation of the

accused on a prior occasion or occasions, or

by reputation or by hearsay. In each case

the question is—Was the person in fact sus-

pected ? Olliolm V. Eagles, (1914) V.L.R.,

379 ; 36 A.L.T., 6 ; 20 A.L.R., 240. F.C.,

a' Beckett, Hood and Cussen, JJ.

Police Offences Act 1915 (No. 2708), sec. 72

(9)—Police offences—Loitering in a public

place—Rogue and vagabond—Suspected per-

son.]—The defendant was charged before the

Court of Petty Sessions for that being a sus-

pected person he did loiter in a public place

with intent to commit a felony, and being

convicted, appealed to the Court of General

Sessions. The Chairman found that the

defendant was one of a crowd of persons who
were in the street watching a procession of

soldiers, and that he was in the street with

intent to commit a felony. There was no

evidence as to how long he was in the street

or as to whether he had been standing or

idling thereiii. The conviction was upheld,

and upon request the Chairman stated a ease

upon these facts for the Supreme Court.

Held, that on the evidence the defendant was
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wrongly convicted, there being no evidence

of loitering within the meaning of the Act.

Olson V. Johnson, (1917) V.L.R., 206; 38

A.L.T., 144 ; 23 A.L.R., 59. Hood, J,

Police Offences—Vagrancy—Exposing ob-

scene picture in public place—Private view-
Police Offences Act 1915 (No. 2708), sec. 72

(4).]—It is not an offence under sec. 72 (4) of

the Police Offences Act 1915 to exhibit an

obscene picture to one individual in a public

place, unless other members of the public

were present who might have seen the picture

if they had chanced to look. Mc Qrath v.

Brady, (1917) V.L R., 346; 39 A.L.T., 24;

23 A.L,R., 191. Madden, C.J.

Police Offences Act 1912 (No. 2422), sees.

72 (9), 74 (a)—Suspected person loitering in

or frequenting public place with intent to

Qommit felony—Reputation as a thief, evi-

dence of.]—Evidence as to the matters stated

in sec. 74 (o) of the Police Offences Act 1912

is admissible in support of an information

laid under sec. 72 (9) of that Act. Olholm v.

Eagles, (1914) V.L.R., 379 ; 36 A.L.T., 6 ;

20 A.L.R., 240. F.C., a' Beckett, Hood and

Cussen, JJ.

Police Offences Act 1912 (No. 2422), sec.

72 (9)
—" Suspected person "—G-rounds of'

suspicion, when to be given in evidence.]

—

Where under sec. 72 (9) of the Police Offences

Act 1912, a person is charged with being a

suspected person loitering, &c., the grounds

of the suspicion should not be stated in the

evidence in chief. Olholm v. Eagles, (1914)

V.L.R., 379 ; 36 A.L.T., 6 ; 20 A.L.R., 240.

F.C., a' Beckett, Hood and Cussen, JJ.

Police Offences Act 1912 (No. 2422), sec.

72 (9) — Evidence— Loitering with intent

commit a felony—Acts of person in company

of accused.]—The defendant was charged with

loitering in a streest with intent to commit a

felony, she being a reputed thief. The

defendant and another woman had been

loitering in company with two men, and the

two women then left the men and went away

together in a cab. After the women had gone

the men found that money had b^en stolen

from them and the women were followed and

arrested and taken to the lock-up. Upon the

hearing of the information evidence was
admitted that, while the defendant and the

other woman were being taken to the lock-up

the other woman had handed something to a

man who was following them. Held, that

the evidence was admissible. Vallance v.

Dougan, (1913) V.L.R., 230 ; 34 A.L.T., 199 ;.

19 A.L.R., 205. Hood, J.

Police Offences Act 1912 (No. 2422), sec. 72

72 (9)—Information—Duplicity.]—Semble.—
an information charging the defendant " for'

that he being a suspected person and a re-

puted thief did loiter, &c." is not bad for

duplicity. Olholm v. Eagles, (1914) V.L.R.,

379 ; 36 A.L.T., 6 ; 20 A.L.R., 240. F.C.,

a' Beckett, Hood and Cussen, JJ.

V.

—

Pbopbkty Suspected of Being Stolen.

Police Offences Act 1912 (No. 2422), sec. 40

(1), (3)—Possession of property suspected of

being stolen—Time at which suspicion must

exist—Grounds of suspicion—Reasonableness

of—Uncontradicted evidence of accused

—

Duty of magistrates as to.]—A person cannot

be convicted under see. 40 of the Police

Offences Act 1912 for " having in his posses-

sion personal property suspected of being

stolen," unless at the time he was found in

possession of the property, there existed a

reasonable suspicion that the property had

been stolen, or facts from which such a sus-

picion might be inferred, and it is then

immaterial that the property had not in fact

been stolen. Brown v. Schiffman, 32 A.L.T.,

115; (1911) V.L.R., 133; 16 A.L.R., 633^

Tatchell v. Lovett, 30 A.L.T., 88; (1908)

V.L.R., 645 ; 14 A.L.R., 640, and O. Wong's

Case, " The Argus," 14th May, 1908, followed

Williams v. McCarthy, 15 A.L.R. (C.N.), 3,

disagreed with. Where the account given

by the defendant as to how he came by the

property is reasonable and probable and not

contradicted, the Justices should accept it.

McDonald v. Webster, (1913) V.L.R., 506;

35 A.L.T., 101 ; 19 A.L.R., 563. Madden,.

C.J.

Police Offences Act 1912 (No. 2422), sec.

40 (1), (3)—Possession of property suspected

of being stolen—Grounds of suspicion—Untrue

account by the defendant.]—A person may
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be convicted under sec. 40 of the Police

Offences Act 1912 (No. 2422) if it be proved

-that the informant had reasonable grounds

of suspicion that the goods were stolen

property, and the informant need not show

that the goods had in fact been stolen. It

must be shown that the goods were suspected

•of being stolen, apart from the personal

character of the defendant. Murray v.

Gunst, (1915) V.L.R., 232; 36 A.L.T., 171 ;

21 A.L.R., 183. Cussen, J.

Property suspected of being stolen—Reason-

ableness of suspicion—Materiality of question

whether property stolen or not—Police Of-

fences Act 1912 (No. 2422), sec. 40.]—If a

person have in his possession property sus-

pected of being stolen, and does not in the

opinion of the Justices give a satisfactory

.account of how he came by such property,

he may be properly convicted, although it is

not established that the property in fact

belongs to the person from whom it is sus-

pected to have been stolen. Birt v. Browne,

<1915) V.L.R., 398 ; 37 A.L.T., 13. Hodges, J.

Police Offences Act 1912 (No. 2422), sees.

40 (1), (2)—^Possession of property suspected

of having been stolen—Identity of goods

—

Statement of defendant as an element of

suspicion — Evidenbe.J — Where suspected

goods found in defendant's possession are

identical in description with goods believed

to have been stolen, the offence under sec.

40 (1) of the Police Offences Act 1912. is

proved, unless the defendant gives a, satis-

factory account under sec. 42 (2) as to how
he came by such property. The statement

made by the defendant in answer to inquiry

concerning goods in his possession may form

part of the materials upon which the inform-

ant may reasonably base his suspicion that

such goods were stolen. Clugston v. Roberts,

.(1915) V.L.B., 456; 37 A.L.T., 46; 21

A.L.R., 270. a'Beckett, J.

Autrefois acquit—Receiving stolen property

—Previous acquittal on charge of unexplained

possession of property suspected of being

stolen—Police Offences Act 1912 (No. 2422),

sec. 40 (1), (2).]

—

See Cmminal Law, col. 188.

R. V. Gleary, (1914) V.L.R., 571 ; 36 A.L.T.,

76 ; 20 AL.R., 329.

VI.

—

Gaming. .

Police Offences Act 1915 (No. 2708), sees.

104, 106—Gaming and viragering—Street

betting—"Street"—"Enclosed or unen-

closed land " in city or town.]—The meaning

of the words " enclosed or unenclosed land "

in sec. 106 of the Police Offences Act 1915 ia

not limited by the context, and, therefore,

a person who, for the purpose mentioned in

sec. 104 of the Act, is in enclosed land within

a city, which land is used for foot-races and

for admission to which a charge is made, is

liable to the penalty thereby prescribed.

McCann v. Butcher, 23 C.L.R., 422; (1917)

V.L.R., 548; 23 A.L.R., 302. H.C., Barton,

Oavan Duffy and Powers, JJ. (1917).

Police Offences—Street betting—Street

—

Enclosed or unenclosed land—Construction of

consolidating Statute—Effect of context on

unambiguous virords—Police Offences Act

1915 (No. 2708), sees. 104, 106.]—An
enclosed ground registered as a sports ground

under the Police Offences Act and the

Local Government Act, for admission to

which a charge is made, is a " street "" within

the meaning of sec. 106 of the Police Offences

Act 1915. Held,- therefore, that it is an

offence under sec. 104 of the Police Offences

Act 1915 to bet in such a place on foot-races

being run there. McCann v. Butcher, 23

C.L.R., 422
; (1917) V.L.R., 548 ; 23 A.L.R.,

302. H.C., Barton, Gavan Duffy and Powers,

JJ. (1917).

Carrying on the business or vocation of a

bookmaker—Betting on racecourse—Regula-

tions—Police Offences Act 1912 (No. 2422),

sees. 153, 164.]—Carrying on the business

or vocation of a bookmaker on portion of a

racecourse set aside for betting without a,

permit from the committee of the racing club

controlling it, is not an offence against sec.

153 of the Police Offences Act 1912 ; but,

semble, it may be made an offence under

regulations. Wright v. Lewis, (1914) V.L.R.,

165 ; 35 A.L.T., 111 ; 20 A.L.R., 45. F.O.,

a'' Beckett, Hood and Cussen, JJ.

Police Offences Act 1912 (No. 2422), sees.

86, 87, 97, 98—Gaming—Betting houses and

places—Keeping place for purpose of betting

—
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" Place "—Private letter-box at Post Office.]

—A private letter-box at a Post Office is not

a " place " within the meaning of sec. 97 of

-the Police Vffences Act 1912. So held per

a' Beckett, A.C.J, and Hood, J. {Hodges, J.,

dissenting). Davey v. Green, (1914) V.L.R.,

594 ; 36 A.L.T., 79 ; 20 A.L.R., 375. F.C.

Police Offences Act 1912 (No. 2422), sec. 97

—Using a place for betting—Verandah of hotel

—Exclusive occupation—Evidence of, whether

sufficient.]—The defendant was charged

Tinder sec. 97 of the Police Offences Act 1912

with using a verandah, i.e., the verandah of

an hotel, for the purpose of betting. The

evidence showed that the defendant had on

several occasions made bets on the verandah

of the hotel ; that on each occasion there

were, in addition to the defendant, about

fifty persona assembled upon the verandah,

and that the licensee of the hotel was present

.and apparently assented to what the defend-

ant did. Held, that there was nothing to

show an exclusive occupation or appropria-

tion of the verandah or any part of it, and,

therefore, no evidence that the verandah was

a place used for the purpose of betting within

the meaning of the Act. Prior v. Sherwood,

3 C.L.R., 1054 ; 12 A.L.R., 510, and McOann

V. Morgan, (1912) V.L.R., 303 ; 34 A.L.T.,

43 ; 18 A.L.R., 334, applied. McCann v.

Fitzpatrick, 36 A.L.T., 134 ; 20 A.L.R., 102.

a" Beckett, J. (1904).

VII.^—Indecent Printed or Written

Matter.

Police Offences Act 1912 (No. 2422), sec.

173—^Indecent printed or written matter-

Delivery of, to an inhabitant in private place.]

—In see. 173 of the Police Offences Act 1912

the word " inhabitant " is not limited by

the words " being in or on or passing along

any pviblic place." HeU, accordingly, that

it is an offence under that section to deliver

written matter of an indecent nature to a

person at the door of his own home. Craig v.

Hunter, (1914) V.L.R., 523 ; 36 A.L.T., 50 ;

.20 A.L.R., 303. a" Beckett, J.

Police Offences—Vagrancy—Exposing ob-

scene picture in public place—Private view-

Police Offences Act 1915 (No. 2708), sec. 72

(4).]

—

See ante, XV. Vagrancy. McOrath

v. Brady, (1917) V.L.R., 346 ; 39 A.L.T.,

24 ; 23 A.L.R., 191.

VIII.

—

Obstructing the Police.

Police Offences Act 1915 (No. 2708), sec.

185—Obstriicting police—Constable entering

shop to make inquiries as to criminal offence

—

Constable ordered by shopkeeper to leave

premises.]—A police constable entered the

business premises of a, shopkeeper for the

.purpose of investigating a criminal offence,

and, having made some inquiries, was

ordered by the shopkeeper to leave" the

premises. Held, that the shopkeeper was

not guilty of the offence of obstructing a

police officer in the execution of his duty.

Mdckay v. Abrahams, (1916) V.L.R., 681

;

38 A.L.T., 78 ; 22 A.L.R., 385. Hood, J.

IX.

—

Practice ; Evidence ;

Punishment.

Pol^e Offences Act 1912 (No. 2422), sec.

40 (1), (3)—Possession of property suspected

of being stolen—Time at which suspicion must

exist—Grounds of suspicion—Reasonableness

of—Uncontradicted evidence of accused

—

Duty of Magistrates as to.]—See ante, V.

Property Suspected op Being Stolen.

McDonald v. Webster, (1913) V.L.R., 506;

35 A.L.T., 101 ; 19 A.L.R., 563.

Police Offences Act 1912 (No. 2422), sees.

72 (9), 74 (a)—Suspected person loitering in or

frequenting public place with intent to commit

felony—Reputation as a thief, evidence of.]-

See ante, IV. Vagrancy. Olholm v. Eagles,

(1914) V.L.R., 379; 36 A.L.T., 6 ; 20 A.L.R.,

240.

Police Offences Act 1912 (No. 2422), sec.

72 (9)
—" Suspected person "—Grounds of

suspicion, when to be given in evidence.]

—

See

ante, IV. Vagrancy. • Olholm v. Eagles,

(1914) V.L.R., 379; 36A.L.T.,6; 20A.L.R.,

240.

Police Offences Act 1912 (No. 2422), sec.

72 (9)—Evidence—Loitering with intent to

commit a felony—Acts of person in company

of accused.]—See ante, IV. Vagrancy. Vol-

lance v. Dougan, (1913) V.L.R., 230; 34

A.L.T., 199 ; 19 A.L.R., 205.
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Police Offences Act 1912 (No. 2422), sec.

72 (9)—Information—Duplicity.]—See ante,

IV. Vaqrancy. Olholm v. Eagles, (1914)

V.L.R., 379 ; 36 A.L.T., 6 ; 20 A.L.R., 240.

Justices Act 1915 (No. 2675), sec. 71—Police
Offences Act 1915 (No. 2708), sees. 72, 195—

Jurisdiction — Conviction — Imprisonment in

default of payment of tine.]—The defendant

was convicted under sec. 72 (6) of the Police

Offences Act 1915, and under that section

the Justices had power to order imprisonment

and under sec. 71 of the Justices Act 1915

they had power to inflict a fine in lieu of

imprisonment. The Justices inflicted a fine,

and, acting under sec. 195 of the Police

Offences Act 1915 they ordered imprisonment

in default of- immediate payment thereof.

Held, that the order for imprisonment in

default of payment of the fine was rightly

made. Healey v. Dobles, (1918) V.L.R.,

103; 39A.L.T.,131 ; 24A.L.R.,37

J.

POOR PRISONERS DEFENCE ACT

Poor Prisoners Defence Act 1916 (No. 2831),

sees. 2, 3—Regulations, First Schedule

—

Application for legal aid—" Interests of jus-

tice "^—Poverty of prisoner.]—In order that

a. prisoner may, under the Poor Prisoners

Defence Act 1916, obtain legal aid for his

defence, he must produce evidence that there

is some intricacy in the facts of the charge

or that some legal difficulty is likely to arise

upon the trial. Evidence merely that the

prisoner is in destitute circumstances and

without friends is insufficient. R. v. Gould,

(1917) V.L.R., 454; 39 A.L.T., 45; 23

A.L.R., 286. Madden, C.J.

POSSESSION

See also. Limitations (Statutes of) ;

Sale of Goods ; Transfek of Land Act.

Trespass—Animals—Sale of bull by plain-

tiff to defendant before trespass—Bull grazing

on open Crown lands at time of sale—Subse-

quent arrangements as to delivery—Effect of

—

Trespass on plaintiff's land before actual,

delivery or possession obtained by the defend-

ant—Plaintiff's mare gored by bull—Liability-

of defendant in circumstances-^Scienter

—

Damages.]—See Animals, cols. 6, 7. Alsop

V. Lidgerwood, 22 A.L.R. (C.N.), 13.

POST OFFICE

See GAMING AND WAGERING.

POUNDS AND IMPOUNDING

Pounds Act 1890 (No. 1129), sec. 25—Com-
plaint for demanding excessive trespass rates

—

Notice to poundkeeper—Signature by agent.]—
The notice to the poundlceeper, under sec. 25

of the Pounds Act 1890 may be signed and

given by an agent of tlie owner. Where
such a notice set out that the owner intended

to complain " against the illegal damages

charged " by the person by whom her cattle

had been impounded. Held, that such

notice was sufficient. Herring v. Stewart^

(1914) V.L.R., 568; 36 A.L.T., 52; 20

A.L.R., 305. Hood, J.

Pounds Act 1890 (No. 1129), sec. 30 (vii.)—

Master and servant—Offence committed by

servant—Whether master liable—Wilfully

causing cattle to trespass.]—A master is not

liable under sec. 30 (vii.) of the Pounds Act 1890

for the act of his servant in wilfully causing

cattle to trespass. Martin v. McGinnis, 20

V.L.R., 556; 16 A.L.T., 96, and R. v.

Stephens, L.R. 1 Q.B.. 702, distinguished^

Howell V. Sullen, (1915) V.L.R., 445 ; 37

A.L.T., 61 ; 21 A.L.R., 331. Madden, C.J.

Pounds Act 1915 (No. 2710), sees. 9, 10, 25

26—Trespass by cattle—Trespass rates

—

Damage—Service of cow by bull.]—Sec. 10

of the Pounds Act 1915 provides ;
—" In

respect of the trespass of any entire horse

any bull or any ram there shall be payable

as a trespass rate in addition to any other

sum fixed under the provisions of this Act

by way of trespass rate a sum not exceeding

Five pounds." Held, that the amount of
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a trespass rate in respect of the trespass of a

bull is not limited to damage done to the land

but may include damage consisting in the

service of a cow_ by the bull. Butter v.

Molloy, (1916) V.L.R., 196 ; 37 A.L.T., 196 ;

22 A.L.R., 104. Hodges, J.

Pounds—Trespass by cattle—Restoration

to owner, what amounts to—Pounds Act 1915

(No. 2710), sec. 12.]—Cattle are sufficiently

restored to their owner within the meaning

of sec. 12 of the Pounds Act 1915 if they are

replaced, to his knowledge, in a, paddock

occupied by him. Simpson v. Johnstone,

25 V.L.B., 340; 21 A.L.T., 156; 5 A.L.R.,

301, followed. ,Smart v. Williams, (1918)

V.L.R., 53 ; 23 A.L.R., 455. Cussen, J.

Pounds—Trespass by cattle—Land enclosed

or unenclosed—Recovery of damages—Jus-

tices Act 1915 (No. 3675), sec. 64 (4).]—Jus-

tices have jurisdiction under sec. 64 (4) of the

Justices Act 1915 to award damages for tres-

pass by cattle upon land, whether the land

at the time of the trespass was or was not

enclosed by a substantial fe.ice. The ques-

tion whether the land was enclosed by a sub-

sta.ntial fence affects only the amount of

damages recoverable. Smart v. Williams,

(1918) V.L.R., 53 ; 23 A.L.R., 455. Cussen,

J.

Landlord and tenant—Trespass—Distress

—

Pound breach—Chattels of third person clan-

destinely removed—Right of recaption—Fresh

pursuit—Landlord and tenant Act 1890 (No.

1108), Part IV., Division I.]—The plaintiffs

as landlords of certain property distrained

for arrears of rent due by the tenant, seized

a horse, belonging to the plaintiff, found on

the demised premises, and impounded it on

the premises. Subsequently the horse was

clandestinely removed to the plaintiff's

premises. The defendants about a fortnight

later, and as soon as they learnt the where-

abouts of the horse, broke and entered the

plaintiff's premises and removed and retained

the horse. In an action brought against

them for damages for the trespass and for

detention of the horse. Held, that the

defendants were liable. Wilson v. Matthews,

(1913) V.L.R., 224; 34 A.L.T., 180. Hood,

J.

Distress for rent—Removal of chattels dis-

trained—Recaption.]—Observations on the

right of recaption, on fresh pursuit, of dis-

training chattels which have been clandes-

tinely removed. Wilson v. Matthews, (1913)

V.L.R., 224 ; 34 A.L.T., 180. Hood, J.

POWERS

Stamps Act 1892 (No. 1274), sees. 4, 30,

Schedule, Part VIII.—Stamp duty—Settle-

ment—"Property," what is—Expected in-

terest under power of appointment—^Instru-

ment whereby property is settled. or agreed to

be settled.]—See Stamps Acts. In re Rule's

Settlement, (1915) V.L.R., 670; 37 A.L.T.,

125 ; 21 A.L.R., 499.

WiU—Construction—Gift of income of fund

for life with power to dispose of capital at

death—General power of appointment—Exer-

cise of by deed—Right to claim capital.]—See

Will. In re Coop, (1913) V.L.R., 137 ; 34

A.L.T., 185 ; 19 A.L.R., 125.

POWER OF ATTORNEY

Administration and probate—^Foreign pro-

bate—Executor of donee of power of appoint-

ment—Executor donor of power—Rights of

one executor against the other—Administra-

tion and Probate Act 1890 (No. 1060), Fart

in., sees. 40, 44.]—See Executors ajstd

Administbatoes, cols. 322, 323. In re

Watmough, (1913) V.L.R., 435; 19 A.L.R.,

418.

Administration and Probate Act 1890 (No.

1060), sec. 40—Exemplification of English

probate—Power of attorney, whether suf-

ficient.]—See ExECUTOES akd Adminis-

tbatobs, col. 320. In re Shannon, (1915)

V.L.R., 64; 36 A.L.T., 105; 20 A.L.R.,

524,

20
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mencement OF THE Judicature
Act 1883 657

Order LVII.—Interpleader
. . 657

Order LVIII.—Appeals to the
Full Court .

.

.

.

. . 658

Order LVIIIA.—Crown Cases Re-
served . . .

.

. _ _ _ 658

Order LIX.—Appeals prom In-

ferior Jurisdiction . . .

.

658

Order LXII.—Settling Judg-
ments AND Orders . . .

.

664

Order LXIV.— Time . . .

.

664

Order LXV.—Costs .

.

665

Order LXVII.—Service of Orders
Etc. 669

B.—MISCELLANEOUS 670

A.—Under the SUPREME COURT ACT
1890 (No. 1142).

(1) Sec. 29

—

Evidence and Juries.

Supreme Court Act 1890 (No. 1142), sec.

29—Order XXXVII., r. 6a—Whether ultra

irires—Letters of request—Oral examination

of witnesses, whether necessary—Trial by

jury.]—Order XXXVII., r. 6a, is not ultra

vires by reason of see. 29 of the Swpre/rrte Court

Act 1890. Smyth v. F. H. Brunning Pty.

Ltd., (1913) V.L.R., 362; 35 A.L.T., 56; 19

A.L.R., 360. Cussen, J.

Supreme Court Act 1890 (No. 1142), sec. 29

—Judicature Act 1883 (No. 761), sec. 39—
Jury, right to trial by.]—See. 39 of the

Judicature Act 1883 does not preserve to a,

party absolutely the right to a trial by jury

which he may have had before the passing

of that Act. Hoa/re v. Norton ; Norton v.

Hoare, (1913) V.L.R., 192; 34 A.L.T., 186;

19 A.L.R., 175. Hodges, J.
,

(2) Sec. 58—Direction to Jury, Duty op

Judge as to.

See also, Jury, cols. 448, 449.

(3) Sec. 62—(5)

—

Stay of Proceedings.

Order XIVa. Summary Judg-

ment BY Defendant.

(4) Sec. 63 (6)

—

Assignment of Debts and
Choses in Action.

Assignment—Chose in action—Judgment

debt, assignment of—" Express notice in

writing "—Deed of assignment shown to

debtor—Execution issued by assignor—Su-

preme Court Act 1890 (No. 1142), sec. 63 (6).]

—A. recovered judgment in the Supreme

Court against B., and by deed assigned his

right and interest under the judgment to C.

A. subsequently saw B. and told him of the

assigmnent, and produced the deed for B.'s

inspection. No other notice of the assign-

ment was given to B. A. afterwards issued

execution at the request of C. Held, that

express notice in Writing of the assignment

had not been given to B. within the meaning

of the Supreme Court Act 1890, sec. 63 (6),

and that the execution was valid. Com/p v.

King, 14 V.L.R., 22, distinguished Brown

V. Bank of Australasia, (1915) V.L.R., 453.

Hood, J.

(5) Sec. 63 (8)

—

Mandamus.

See also. Mandamus, cols. 540 et seq.

Justices Act 1890 (No. 1105), sec. ISO-
General Sessions—Appeal—Application for

case to be stated—Jurisdiction to refuse

—

Mandamus.]—Semble.—Where a purely friv-

olous and vexatious application made to the

Court of General Sessions ixnder sec. 139 of

the Justices Act 1890 is refused, the Supreme.

Court, in the exercise of its discretion, should

decline to issue a mandamus to compel the

Court of General Sessions to state such case.

The King v. Box ; Ex parte Bees, (1913)

V.L.R., 103 ; 34 A.L.T., 150 ; 19 A.L.R., 42,

Hodges, J.

Justices Act 1915 (No. 2675), sees. 4, 86,

150—Adjournment— Court made more easy

of access—Mandamus— Order.]—^Where Jus-

tices have, under sec. 86 of the Justices Act
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1915, improperly adjourned a complaint,

mandamus will lie to compel them to hear it.

Such an adjournment is not an " order

"

within the meaning of sees. 4 and 150 of that

Act.. B. V. Knight ; Ex parte Willis, (1916)

V.L.R., 159 ; 37 A.L.T., 160 ; 22 A.L.R., 65.

Hood, J.

Mandamus—Issue futile—Commonwealth

public servant—Application for appointment

to vacant office—Right of appeal not given

effect to by Public Service Commissioner

—

Vacancy filled by appointment of another

officer,]—See Mandamus. The King v.

Public Service Commissioner for the Com-

m,onwealth ; Ex parte Killeen, 18 C.L.R.,

586 ; 20 A.L.R., 453.

(6) Sec. 90

—

Affidavits.

See also. Evidence, cols. 309 et seq.

Supreme Court Act 1890 (No. 114S), sec.

90 — Affidavit — Jurat — Misdescription of

Commissioner—" Commissipner for Oaths of

the Supreme Court of Victoria "—English

Commissioner not holding Victorian Commis-

sion,]—Where an affidavit purported to have

been sworn in England, before F., " a Com-

missioner for Oaths of the Supreme Court of

Victoria," and F. was not in fact a Commis-

sioner for the Supreme Court of Victoria, but

was a Commissioner for Oaths in England,

the Court allowed the affidavit to be filed,

upon the filing of an affidavit showing the

circumstances under which F. misdescribed

himself in the jurat, and that he was a Com-

missioner for Oaths in England. McEwen
V. Levy Bros.,. (1915) V.L.R., 276 ; 37 A.L.T.,

1 ; 21 A.L.R., 272. Cussen, J.

Evidence— Affidavit sworn outside Victoria

—Commissioner of- High Court of Judicature

in England—Signature and official character

—Judicial notice—Supreme Court Act 1890

(No, 1142), sec, 90 -Evidence Act 1890 (No.

1088), sec. 29,]—Where an affidavit purports

to be sworn before a person who, after his

signature, describes himself therein as a
" Commissioner of the High Court of Judi-

cature in England being a person lawfully

authorized to administer oaths in England "

the Court will, under sec. 90 of the Supreme

Oourt Act 1890, take judicial notice of the

signature and official character of such person

without requiring proof of same. Howard

V. Jones, 18 V.L.R., 578; 14 A.L.T., 106,

distinguished. Australian Temperance and

General Mutual Life Assurance Society

Limited v.. White, (1913) V.L.R., 132; 34

A.L.T., 153; 19 A.L,R., 124. Hodges, J.

B,—Under the SUPREME COURT ACT
1915 (No. 2733). Sec. 181.

Practice—Judgment of Supreme Court

—

Varied on appeal by the High Court—Judgment

debt—Interest thereon—Date from which

payable—Judiciary Act 1903-1910, sec, 37—
Supreme Court Act 1915 (No, 2733), sec, 181.]

— A judgment of the Supreme Court was on

appeal varied by a judgment of the High

Court which ordered and adjudged that the

plaintiff recover a certain sum against the

defendant. Held, that interest on the

judgment debt, under the Supreme Court Act

1915, sec. 181, was to be calculated from the

date of the Supreme Court judgment. Keogh

V. Dalgety, (1917) V.L.R., 309 ; 23 A.L.R.,

127. Hodges, J.

C—Undek the RULES OF THE SUPREME
COURT 1906 AND 1916.

(Unless otherwise stated the Orders are those

of the Rules of 1906.)

(1) Order I.

—

Form and Commencement
OP Action.

Order I., Chapter VHI,—Practice—Transfer

of Land Act 1904 (No, 1931)~Proceedings to

estabUsh title by adverse possession—Applica-

tion by summons,]—Proceedings to establish

title by adverse possession under the Transfer

of Land Act 1904 may properly be com-

menced by summons without writ. Tregent

V. Tenypleton, (1914) V.L.R., 613 ; 36 A.L.T.,

125. Hood, J.

(2) Order II.

—

^Writ of Summons.

Order n„ r. 1—Order XXXVI,, rr, 2, 3, 4, 5,

6, 7—Mode of trial—Writ indorsed for trial

without a jury—Application by plaintiff for

trial with a jury-Cause or matter not included
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in rr. 8, 3, 4 or 5 of Order XXXVI.—AppUca-
tion within ten days after appearance of

defendant—Whetlier plaintiff entitled to trial

with a jury.]-See post. Order XXXVI.
Wilson V. McGalmont, (1913) V.L.R., 562 ;

35 A.L.T., 76 ; 19 A.L.R., 533.

Instruments Act 1890 (No. 1103), Part I.,

Division 4, Second Schedule—Action upon

bill—Writ, irregularities in—Bearer suing as

holder—No address for service.]—See post.

Order IV. Lister v. Schulte, (1915) V.L.R.,

374 ; 37 A.L.T., 68 : 21 A.L.R., 332.

Instruments Act 1890 (No. 1103), Fart I.,

Division 4-^Order IX., r. 1—Writ—Irregular-

ities—Acceptance of service by solicitor

—

Waiver.]—See post. Order IX. Lister v.

Schulte, (1915) V.L.R., 374; 37 A.L.T., 68\-

21 A.L.R., 332.

(3) Order III.

—

Indorsement op Claim.

iSee also, post. Order XIV.

Order in., r. 6—Order XIV., r. 1—Special

indorsement of writ—Debt or liquidated

demand—Contract for sale of land—Balance

of purchase money—Conveyance or transfer

not executed.]—In an action in which the

plaintiff seeks to recover the balance of the

purchase money due under a contract for the

sale of land, the writ may be specially

indorsed under Order III., r. 6, although a

transfer or conveyance of the land to the

purchaser has not been executed. Hamilton

V. Splatt, 35 A.L.T., 27; 19 A.L.R., 324.

Hood, J. (1904).

Order HI., r. 6—Order XIV., r. 1—Special

indorsement of writ—Debt or liquidated

demand—Contract for sale of land—Instal-

ment of purchase money—Conveyance or

transfer not executed.]—Where the plaintiff

seeks to recover an instalment of purchase

money due under a contract of sale of land,

the writ cannot be specially indorsed with a

statement of claim under Order III., r. 6, no

conveyance or transfer having been executed.

Bear v. GarUnge, 25 A.L.T., 205 ; 29 V.L.R.,

601 ; 10 A.L.R., 79, followed. Hamilton v.

Splatt, 35 A.L.T., 27 ; 19 A.L.R., 324, not

followed. Smith v. Noske, (1913) V.L.R., 329

;

35 A.L.T., 26 ; 19 A.L.R., 323. Cwsen, J.

Practice—Order in., r. 6—Order XIV., r. 1

—Special indorsement—Interest on unpaid

purchase money on sale of land.]—Interest

upon purchase money owing under a con-

tract for the sale of land of which the

purchaser is in possession may be claimed

and recovered by a specially indorsed writ,

although a conveyance or transfer of the land

has not been executed. Smith v. Noske,

(1913) V.L.R., 329; 35 A.L.T , 26; 19

A.L.R., 323, distinguished. Benjamin v.

Honan, (1917) V.L.R., 554 ; 39 A.l.T., 99 ;

23 A.L.R., 379. Hood, J.

Order III., r. 6—Order XIV., r. 1—Specially

indorsed writ—Action for recovery of land

—

Mortgagor and mortgagee—No attornment

clause in mortgage—Relation of landlord and

tenant—Constructive tenancy—Transfer of

Land Act 1890 (No. 1149), sec. 124.]—In an

action for the recovery of land by a first

mortgagee of land under the Transfer of Land

Act 1890 against a mortgagor, upon default

in repayment at the agreed date of the money

secured by the mortgage, which contains no

attornment clause, the plaintiff may specially

indorse the writ under Order III., r. 6, inas-

much as upon such default the relation of

landlord and tenant arises as between the

mortgagee and mortgagor under sec. 124 of

the Transfer of Land Act 1890. Farrmgton

V. Smith, 20 V.L.R., 90; 15 A.L.T., 218,

followed. Equity Trustees Executors t&c.

Co. Ltd. V. Lee, (1914) V.L.R., 57 ; 35 A.L.T.,

98; 19 A.L.R., 594. a' Beckett, J.

Order XIV., r. 1—Executor—Grant of pro-

bate—Issue—Encumbered estate—Rights of

other creditors—Final judgment—Adminis-

tration and Probate Acj: 1915 (No. 2611), sec.

134.]—See post. Order XIV. Keast, Morris

d: Miles V. Edsall, 37 A.L.T., 194 ; 22 A.L.R.,

139.

(4) Order IV.—Indorsement of Address.

Order IV.—Instruments Act 1890 (No.ll03),

Fart I., Division 4, Second Schedule—Action

upon bill—Writ, irregularities in—Bearer

suing as holder—No address for service.]—In

an action on a promissory note brought under

Division 4 of Part I. of the Instruments Ad
1890, in the indorsement on the writ the
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plaintiff claimed not as payee, indorser or

bearer, but as holder, and the address of the

plaintiff and his address for service were not

stated. Held, that these were irregularities

and that the writ should be set aside. Lister

V. Schulte, (1915) V.L.R., 374 ; 37 A.L.T., 68 ;

21 A.L.R., 332. Madden, C.J.

(5) Order VII.

—

Solicitor Acting fob

Adverse Parties.

Order VII., r. 4a—Solicitor and client—Firm

acting by individual membeis for plaintiff and

defendant.]—;Under Order VII., i. 4a, a firm

of solicitors is prohibited from acting by one

member for the plaintiff in any cause or

matter, and by another member for the

defendant. The King v. O' Halloran ; Ex

parte Hamer, (1913) V.L.R., 116 ; 34 A.L.T.,

160; 19 A.L.R., 104.

(6) Order IX.

—

Service of Writ of

Summons.

Order IX., r. 1—Writ—Irregularities

—

Acceptance of service by solicitor—Waiver

—

Instruments Act 1890 (No. 1103), Part I.,

Division 4.]—In an action on » promissory

note brought under Division 4 of Part I. of

the Instalments Act 1890, the solicitor for

the defendant accepted service of the writ,

in which it appeared that there were certain

irregularities, and undertook in writing to

enter an appearance in due course. Held,

that the undertaking did not amount to a

waiver of the irregularities in the writ, the

ordinary procedure not being applicable at

that stage to an action under Division 4 of

Part I. of the Instruments Act 1890. Lister

V. Schulte, (1915) V.L.R., 374; 37 A.L.T.,

68 ; 21 A.L.R., 332. 'Madden, G.J.

Practice—Substituted service of writ

—

Defendant company registered in England and

carrying on business there and in the Common-
wealth—Service on agent within Common-
wealth—Service and Execution of Process Act

1901 (No. 11), sec. 4—Order IX.—OrderX.]—
An order may be made for substituted service

upon an agent within the Commonwealth

of a writ issued under the Service and Execu-

tion of Process Act 1901 against a defendant

company registered in England and carrying

on business there and in the Commonwealth.

Stubbs v. Lonsdale dh Co. Ltd., (1915) V.L.R.,

448 ; 37 A.L.T., 13. a' Beckett, J.

(7) Order X.

—

Substituted Service.

Order X.—Order XII., r. 30—Ex parte order

for substituted service—Jurisdiction on motion

to set aside.]—Upon the hearing of an applica-

tion to set aside an ex parte order for sub-

stituted service the Court has jurisdiction

to deal with the matter anew, and to consider

any fresh materials that may be brought

before it. Zinc Corporation Ltd. v. Hirsch,

(1916) V.L.R., 550; 38 A.L.T., 41; 22

A.L.R., 294. Cussen, J.

Order X.—Order XII., r. 30—Ex parte order

for substituted service providing two modes of

service—Motion to set aside—One mode of

service ineffective—Existence of better mode

than those provided by order.]—^Where an

ex parte order for substituted service provides

two modes of service, the fact that one of

such modes is shown to be ineffective is not

a, ground for setting aside the order if there

appears to be a strong probability that

service by the other mode will prove effective.

The mere fact that there is an alternative

mode other than that provided by an order

for substituted service or that there is a.

better mode than that so provided is not a

ground for setting aside the order. Zinc

Corporation Ltd. v. Hirsch, (1916) V.L.R,,

550 ; 38 A.L.T., 41 ; 22 A.L.R., 294. Cus-

sen, J.

Order X.—Order XII., r. 30—Substituted

service on alien enemy in enemy country

—

Ex parte order providing two modes of service

—One mode ineffective—Setting aside order.]

—In an action in which the defendants were

alien enemies resident in an enemy country

an order was made giving the plaintiff

liberty to serve notice of the writ in the enemy

country, and ordering substituted service

by service of notice of the writ and a copy

of the order upon one Snow of Adelaide, whO'

up to the declaration of War had been the

agent of the defendants in Australia, and also'

by delivering pre-paid letters directed to each

of the defendants in the enemy country con-

taining a copy of the notice and of the order
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together with a notice of the service upon
Snow to Thomas Cook & Son, tourist agents
and bankers, who, as notified by the British

Government, were willing to forward letters

through neutral countries to persons resident

in enemy countries. Upon motion to set

aside the order for substituted service, it

was shown that Snow was imwilling to

communicate with the defendants, but it

appeared that there was a strong probability

of communications sent through Thomas Cook
& Son reaching the defendants. Held, that

the order should not be set aside. Zinc

Corporation Ltd. v. Hirsch, (1916) V.L.R.,

550; 38 A.L.T., 41 ; 22 A.L.R., 294. Gus-

sen, J.

Practice—Substituted service ol writ

—

Defendant company registered in England

and canying on business there and in the

Commonwealth—Service on agent within

the Commonwealth—Service and Execution

of Process Act 1901 (No. 11), sec. 4—Order
IX.—Order X.]—See ante, Ordbb IX. Stubbs

V. Lonsdale dk Co. Ltd., (1915) V.L.B., 448
;

37 A.L.T., 13.

(8) Order XII.

—

Appearance.

Order XII., r. 30—Order IX., r. 1—Writ-
Irregularities—Acceptance of service by solici-

tor—Waiver—Instruments Act 1890 (No.

1103), Part I., Division 4.]—See ante. Order
IX. Lister v. Schulte, (1915) V.L.R., 374 ;

37 A.L.T., 68 ; 21 A.L.R., 332.

Order XII., r. 30—Instruments Act 1890

(No. 1103), Part I., Division 4, Second Schedule

—Action upon bill—Writ, irregularities in^

—

Bearer suing as holder—No address for ser-

vice.]—See ante. Order IV. Lister v.

Schulte, (1915) V.L.R., 374 ; 37 A.L.T., 68 ;

21 A.L.R., 332.

Order XH., r. 30—Order XLVIII., rr. 1, 8—
Writ of summons—Service, setting aside

—

Partnership firm—"Carrying on business"

—Trading with the enemy—Enemy partners.]

-^See post. Order XLVIIIa. Union Bank

of AustraUa Ltd. v. Lohmann & Co., (1916)

V.L.R., 530 ; 38 A.L.T., 16 ; 22 A.L.R., 283.

Order XH., r. 30—Order X.—Substituted

service on alien enemy in enemy country

—

Ex parte order providing two modes of service

—One mode ineffective—Setting aside order.]

—See ante. Order X. Zinc Corporation Ltd.

V. Hirsch, (1916) V.L.R., 550; 38 A.L.T.,

41 ; 22 A.L.R., 294.

Order XII., r. 30—Order X.—Ex parte order

for substituted service providing two modes of

service—Motion to set aside—One mode of

service ineffective—Existence of better mode
than those provided by order.]—See ante.

Order X. Zinc Corporation Ltd. v. Hirsch,

(1916) V.L.R., 5.50; 38 A.L.T., 41; 22

A.L.R., 294.

Order XII., r. 30—Order X.—Ex parte order

for substituted service—Jurisdiction on motion

to set aside.]—See ante, Order X. Zinc

Corporation Ltd. v. Hirsch, (1916) V.L.R.,

550 ; 38 A.L.T., 41 ; 22 A.L.R., 294.

(9) Order XIII.—Default of Appearance.

Order XIII., r. 4—Order XIV.—Final judg-

ment—Action against two joint debtors

—

Appearance by one defendant—No appearance

by other— Judgment by default not entered

against defendant who has not appeared

—

Merger—Res judicata.]—See post. Order
XIV. Grundy v. Lockington and Hunter,

(1913) VL.R., 396; 35 A.L.T., 35; 19

A.L.R., 362.

Order XHI., r. 13—Order XXI., r. la—Order
XXVIL, r. 11—Action claiming specific

performance of family arrangement—Default

of appearance—Statement of claim filed

—

Delivery of defence.]—See post. Order

XXVII. Edwards v. Elliott, (1914) V.L.R.,

612 ; 36 A.L.T., 62 ; 20 A.L.R., 329.

(10) Order XIV.

—

Leave to Sign Judg-

ment AND Defend ^YHERE Writ

Specially Indorsed.

Order XIV., r. 1 (Rules of 1916)—Final

judgment— Arguable defence— Guarantee

—

Security for mortgage—Fluctuating advance—
War Precautions (Moratorium)- Regulations

1916 (Statutory Rules 1916, No. 384 and No.

324), regs. 2, 3, 4.]—The appellants had given

a guarantee to the respondent Bank as

security for the repayment by a certain

company of the- principal and interest owing
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on a mortgage thereafter given by the

company to the respondent Bank in respect

of an advance then made by the Bank to the

company. The liability of the appellants

upon the guarantee vras limited to £5,000.

The respondent Bank having, by specially

indorsed writ, instituted an action in the

Supreme Court against the appellants upon

the guarantee, and having applied for leave

to sign final judgment imder Order XIV., r.

1, Held, that the appellants should have

leave , to defend, inasmuch as the question

whether the War Precautions (Moratorium)

Regulations 1916, No 284, as amended by

No. 324, afforded a good defence to the action

was arguable. Jones v. Stone, (1894) A.C.,

122, followed. Clarke v. Union Bank of

Australia Ltd., 23 C.L.R., ,5 ; 23 A.L.R.,

113. H.C., Barton, A.G.J., Isaacs and

Rich, JJ. (1917).

Order XIV.—Order XIII., r. 4—Final judg-

ment—Action against two joint debtors

—

Appearance by one defendant—No appear-

ance by other—Judgment by default not

entered against defendant who has not

appeared — Merger — Res judicata.]—In an

action commenced by specially indorsed writ

against B. and C. to recover a debt alleged

to be due by them jointlj', B. entered an

appearance, but C. did not. Judgment in

default of appearance was not entered

against C. Held, that an order might be

made giving the plaintiff liberty to enter

final judgment against B. Grundy v. LocJc-

ington and Hunter, (1913) V.L.R., 396; 35

A.L.T., 35; 19 A.L.R., 362. Hodges, J.

Order XIV., rr. 1, 6—Action for liquidated

amount—Claim by defendant for liquidated

amount exceeding that claimed by plaintiff

—

Set-off or counterclaim—Final judgment

—

Leave to defend.]—Where the defendant in

an action on a specially indorsed writ for a

liquidated amount shows that he has a claim

against the plaintiff for a liquidated amount

exceeding the amount claimed by the plaintiff,

no order for final judgment nor for final

judgment with a stay of execution will be

made, and leave will be given to defend.

Roberts v. Brown, (1914) V.L.R., 319; 35

A.L.T., 174 ; 20 A.L.R., 175. Oussen, J.

Order XIV., r. 1—Executor—Grant of

probate—Issue—Encumbered estate—Rights

of other creditors—Final judgment—Adminis-

tration and Probate Act 1915 (No. 2611), sec.

134.]—Where a creditor of a testator, whose

estate is encumbered, brings an action against

the executrix, who has proved the will but to

whom probate has not, under sec. 134 of the

Administration and Probate Act 1915 been

issued, and who has entered an appearance

to preserve the rights of other creditors of

the estate, such creditor camiot obtain final

judgment under Order XIV. Keast, Morris

& Miles v. Edsall, 37 A.L.T., 194; 22

A.L.R., 139. Madden, C.J. (1916).

Order XIV., r. 1—Final judgment—Affidavit

—Foreign judgment, action on—Facts con-

stituting cause of action.]—Where the writ

was endorsed for money due under judgments

obtained by the plaintiff against the defend-

ant in the High Court of Justice, England,

an . application for summary judgment under

Order XIV. was supported by an affidavit

made by the solicitor for the plaintiff, who
was also his attorney under power. The

deponent swore to the existence of the judg-

ments sued upon, and exhibited to his affi-

davit copies of those judgments., certified

by the Lord Chief Justice of England as true

copies. He further stated that there was

no defence to the action, and that to the best

of his information, knowledge and belief,

the defendant was still justly and truly

indebted to the plaintiff, ^nd he stated the

grounds for his belief. Held, that the

affidavit was sufficient to support the applica-

tion. Lagos v. Qrunwaldt, (1910) 1 K.B.,

41, a,nd Symon <& Co. v. Palmers' Stores (1903)

Ltd., (1912) 1 K.B., 250, distinguished.

Roberts v. Gray, 34 A.L.T , 210 ; 19 A.L.R.,

225. a'Beckett, J. (1913).

Order XIV., r. 1—Order III., r. 6—Special

indorsement of writ—Debt or liquidated

demand—Contract for sale of land—Balance
of purchase money—Conveyance or transfer

not executed.]

—

See ante, Ordbb III. Hamil-

ton V. Splatt, 35 A.L.T., 27 ; 19 A.L.R., 324.

Order XIV., r. 1—Order III., r. 6—Special

indorsement of writ—Debt or liquidated

demand—Contract for sale of land—Instal-
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ment of purchase money—Conveyance or

transfer not executed.]

—

See ante, Ordee III.

Smith V. N<)ske, (1913) V.L.R., 329 ; 35

A.L.T., 26 ; 19 A.L.R., 323.

Order HI., r. 6 (Rules of 1916)--Interest on
unpaid purchase money on sale of land

—

Application under Order XIV., r. 1.]—Interest

upon purchase money owing under a contract

for the sale of land, of which the purchaser

is in possession, may be claimed and recovered

by a specially indorsed writ, although a con-

veyance or transfer of the land has not been

executed. Smith v. Noske, 35 A.L.T., 26 ;

(1913) V.L.R., 329; 19 A.L.R., 323, dis-

tinguished. Benjamin v. Honan, (1917)

V.L.R., 554; 39 A.L.T., 99; 23 A.L.R.,

379. Hood, J. (1917).

Order XIV., r. 1—Order III., r. 6—Specially

indorsed writ—Action for recovery of land

—

Mortgagor and mortgagee—No attornment

clause in mortgage—Relation of landlord and

tenant—Constructive tenancy—Transfer of

Land Act 1890 (No. 1149), sec. lZi.]—See

ante, Obdee III. Equity Trustees Executors

and Agenctj Go. Ltd v. Lee, (1914) V.L.R.,

57 ; 35 A.L.T., 98 ; 19 A.L.R., 591.

(11) Oedee XIV. (A)

—

Summary Judgment
BY Defendant.

Order XIV. (A)—Summary judgment by

defendant—Action to set aside judgment in

former action^Applieation to stay—Burden

of proof.]—Upon an application to stay pro-

ceedings in an ordinary action the defendant

must show by express evidence that the

action is frivolous and vexatious, or that for

some other reason it should be stayed ; but

upon such an application in an action brought

to set aside a former judgment or verdict of

the Court the onus of proof is on the plaintiff

to show that he has a reasonable probability

of success. Ronald -v. Harper, (1913) V.L.R.,

311 ; 35 AL.T., 20; 19 A.L.R., 263. F.C.,

Madden, C.J., a' Beckett and Cussen, JJ.

(1913).

Order XIV. (A)—Staying proceedings-

Action to set aside judgment—Fraud—Judg-

ment alleged to have been obtained by perjured

evidence—Judgment sustainable on grounds

independent of such evidence—Frivolous and

vexatious action—Abuse of process.]— In an

action for libel the defences were privilege

and justification. A verdict was found for

the defendant on the defence of justification,

and, as to the defence of privilege, the Court

held that the occasion was privileged, and the

jtuy found, that there was no malice. Judg-

ment was accordingly entered for the defend-

ant. It was afterwards discovered that the

evidence given in support of the defence of

justification was perjured. The plaintiff

then brought an action against the defendant

claiming a declaration that the verdict in

the former action was obtained by the fraud

of the defendant, and that it should be set

aside. Held, that the action should be

stayed on the ground that it was frivolous and

vexatious, and an abuse of the process of the

Court. Ronald v. Harper, (1913) V.L.R.,

311; 35 A.L.T., 20; 19 A.L.R., 263. F.C.,

Madden, C.J., a' Beckett and Cussen, JJ.

Order XIV. (A), r. 1—Summary judgment

—

Plaintiff's intention not to proceed.]—A plain-

tiff took out a summons for directions, but

before the return day wrote to the defendants

that in view of the decision of the High Court

of .\ustralia in another action between the

same parties, and arising out of the same

subject-matter, he intended not to proceed

fxu-ther in the action. The defendants

applied by summons under Order XIV. (a),

r. 1, for summary judgment, with costs.

The plaintiff did not appear. Held, that

judgment should be entered for the defen-

dants on the grounds—(1) that the plain-

tiff's letter was an admission that he had

no cause of action, and (2) his non-ap-

pearance after being served with the

summons was evidence that he consented to

the order being made as sought. Greed v.

W. * P. Smith, (1914) V.L.R., 652; 36

A.L.T., 97 ; 21 A.L.R., 8. Hood, J.

(12) Oedee XVI.

—

Parties.

Parties — Charity — Attorney-General.]

—

Observations on the joinder of the Attorney.

General as a defendant in proceedings

relating to gifts to charities. In re Wright

;

Westley v. Melbourne Honpital, (1917) V.L.R.,

127 ; 38 A.L,.T., 150 ; 23 A.L.R., 42. F.C.
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Vendor and purchaser—Contract—Rescis-

sion — Fraud — Misrepresentation — Ma-

teriality—Joinder of vendor and his agent as

defendants—Remedy against agent—Dam-
ages.]— Sec Contract oe Ageikement, cols.

107, 108. Sibley v. Grosvenor, 21 C.L.K.,

469 ; (1916) V.L.R., 307 ; 22 A.L.R., 113.

Companies Act 1915 (No. 3631), sees. 408,

413—Company—No liaMity—Contract to buy

shares—Shares issued at discount—Purchase

money in instalments—Calls—Forfeiture of

shares for non-payment of calls—Recovery

of price of shares—Company voluntarily

wound up—Action in company's name.]—iSee

Company, col. 78. New Oood Hope Con-

solidated Gold Mines No Liability v. Stutterd,

(1916) V.L.R., 580; 38 A.L.T., 56; 22

A.L.R., 308.

Order XVI., r. 39—Order LV., r. 9—Con-

duct of proceedings before Chief Clerk

—

Executors defendants—Discretion.]—Where on

an originating summons at the suit of a,

beneficiary there is (inter alia) a, direction

given that there shall be an inquiry as to the

next of kin of the testator, and the executors

are mlling to conduct the proceedings before

the Chief Clerk, and no misconduct is alleged

against them, the Court or Judge may order

them to have the conduct of such proceedings.

Harrison v. Richards, L.R. 1 Ch. App., 743,

applied. Re Forrest ; Forrest v. McWhae,
35 A.L.T., 73. Madden, O.J: (1913).

Order XVI., Third Party Procedure—Order
XXVI., r. 36—Third party—Cross-examina-

tion—Right to address the jury.]—On the trial

of the issues between the plaintiff and the

defendant, counsel for a, third party ought

not to be allowed to cross-examine the

plaintiff's witnesses or to address the jurj'.

Rodney Shire v. Vibert ; Rubicon . Lumber
&c. Co. Ply. Lid. (Third Party), (1915)

V.L.R., 388 ; 37 A.L.T., 6 ; 21 A.L.R., 313.

F.C., Madden, C.J., Hodges and Hood, JJ.
(1915).

(13) Order XIX.

—

Pleading Generally.

Pleading — Libel — Parliamentary report

—

Fair report—Fair comment—Composite plea

—

Statement in form of statement of fact—Par-

ticulars—Summons to strike out—Materials

for comment—Determination by Judge at

trial.]—Senator Givens, the President of the'

Senate of the Commonwealth, brought an

action against the proprietors of the " Age "

newspaper to recover damages for an alleged

libel forming part of an account published

in that journal on 3rd March of a debate in

the Parliament of the Conamonwealth on

2nd March arising out of a, speech delivered

in the Senate by Senator Watson. The words

complained of . were :

—
" Senator Watson,

of New South Wales, made a long statement

in which he alleged that he had been ap-

proached by the President of the Senate

(Senator Givens) . . . with a view to

his resignation in return for another position

and mionetary consideration," and the plain-

tiff in his statement of claim alleged that these

words meant " that the plaintiff had been

guilty of bribery and corruption or of at-

tempted bribery and corruption by offering

to the said Senator Watson another position

and a money payment if he would resign

his seat as a member of the Senate." By the

defence it was alleged that the words com-

plained of were part of a Parliamentary

report published in the " Age," and, in

paragraph 4, that " the said words in so far

as they consist of statements of fact are a fair

and accurate report of Parliamentary pro-

ceedings published by the defendants bona

fide and without any malice towards the

plaintiff and in so far as they consist of

expressions of opinion are a fair and honest

comment on a matter of public interest."

The particulars of the matters relied on under

paragraph 4 furnished by the defendants

were the following speeches and statements

made on 2nd March:—(1) A speech of

Senator Watson in the Senate ; (2) a speech

of the plaintiff in the Senate in reply to

Senator Watson ; (3) a speech of Senator

Pearce in the Senate in reply to Senator

Watson ; (4) a speech of Mr. Tudor (the

leader of the political party to which Senator

Watson belonged) in the House of Repre-

sentatives based upon the. speech of Senator

Watson, and concluding with a motion that.

the statements as to bribery and corruption

contained in Senator Watson's speech be
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referred to a, Rpyal Commission ; (5) the

speech of the Prime Minister in the House of

Representatives in reply to and upon the

speech of Senator Watson and the speech and
motion of Mr. Tudor

; (6) the speech of Mr.

Catts in the House of Representatives setting

forth a statement made by Senator Watson
to the members of his party and the said

statement itself. On summons to strike out

(1) paragraph 4 of the defence and (2) the

particulars furnished under that paragraph

numbered (2), (3), (4), (5) and (6), Held, by

Hodges and Hood, JJ. (a^ Beckett, J., dissent-

ing), (1) as to paragraph 4 of the defence (a)

that it was good in form although it was a

composite plea of fair report and fair com-

ment, and (6) that as a plea of fair comment
it should stand, although the words referred

to might on their face appear to state matters

of fast, and (2) as to the particulars, that at

that stage of the action it did not appear

that the matters referred to did not supply

a foundation for commeirt ; that the Judge at

the trial would have better opportunities

for determining whether or not they supplied

that foundation ; and that the particulars

should not be struck out as embarrassing or

irrelevant. Oinens v. Danid Syme d' Co.,

(1917) V.L.R., 418; 39 A.L.T., 28; 23

A.L.R., 198. F.C.

Libel—Report of Parliamentary proceedings

—Fair report—Fair comment—Questions for

jury—Words complained of part of report

—

Interpretation—Relevancy of context—Pur-

poses for which context may be looked at.]

—

The plaintiff, the President of the Senate of

the Commonwealth, brought an action

claiming damages for an alleged libel forming

part of an account of proceedings of the

Parliament of the Commonwealth published

in the defendants' newspaper. This account

was headed " Political Sensation," " Startling

Statements in Federal Parliament," " Bribery

and Corruption Alleged." Then came a

preliminary description in narrative form of

the proceedings in Parliament. And then

came what purported to be a report of

debates in the Senate and the House of

Representatives. The words complained of

formed part of the preliminary description,

and were as follows :

—
" Senator Watson,

of New South Wales, made a long statement,

in which he alleged that he had been ap-

proached by the President of the Senate

{Senator Givens) . . with a view to

his resignation in return for another position

and monetary consideration," and the state-

ment of claim alleged that these words meant

that the plaintiff had been guilty of bribery

and corruption, or of attempted bribery and

corruption by offering to Senator Watson

another position and a monetary payment

if he would resign his seat as a member of

the Senate. The defence alleged that in so

far as the words complained of consisted of

statements of fact they were a fair and

accurate report of Parliamentary proceedings,

and that in so far as they consisted of expres-

sions of opinion they were fair comment on a

matter of public interest. The Judge at the

trial left it to the jury to decide whether the

words complained of purported to be a report

or a comment, and if they consisted of a

report whether they were fair and accurate,

and if they consisted of comment whether

they were fair and honest comment on a

matter of public interest, and he directed

the jury that the matter was one of public

Intercast. And the plaintiff's counsel having

tendered in evidence' so much of the news-

paper as consisted of the heading, the speech

of Senator Watson, and the part of the

preliminary description referring to that

speech, the Judge, while not directing plain-

tiff's counsel to read any other portion which

came under the heading " Political Sensa-

tion," handed the whole publication to the

jury, but directed that neither counsel nor

the jury were to use the portion of the paper

other than the words complained of, except

for the purpose of determining the meaning

of such words and the question whether they

should be regarded as report or comment.

Givens v. David Syme & Co., (1917) V.L.R.,

437 ; 29 A.L.T., 36 ; 23 A.L.R., 206. Ous-

sen, J.

Libel — Pleading — Privileged occasion —
Common interest—Defence of doctrines and

aims of defendant's faith—Communications

to persons holding such faith—Whether

privilege sufficiently raised.]—In his defence

to an action for libel, the defendant alleged
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that if he printed and published the words

complained of " such words were printed

and published on a privileged occasion bona

fide and without malice." In his particulars

as to thip defence the defendant said he was

a member of the Catholic faith and of an

organization known as the Catholic Federa-

tion, and that the words complained of were

printed and published (if at all) in . . .

in a, journal circulating among members of

the said faith and Federation ... in

defence and furtherance of certain doctrines,

tenets, principles, aims and objects and aim

of the said faith and/or Federation and in

answer to an article or articles published by

the plaintiff in the plaintiff's newspaper
" Truth." Held, that the defence showed

how the defendant's interest and that of the

persons whom he addressed arose, and fairly

raised the question of privilege provided that

the communication complained of was in

answer to an attack upon the faith of the

defendant ; and that by alleging that the

words complained of were in " answer " to

the article or articles of the plaintiif fairly

indicated that the communication complained

of was in answer to an attack by the plaintiff.

Norton v. Hoare, 35 A.L.T., 113 ; 20 A.L.R.,

7. Hodges, J. (1913).

Easement — Practice — Pleading — Lost

modern grant.]—Where a party claims an
easement based upon a lost modem grant

it is not necessary that he should plead it in

so many words ; it is sufficient if he avers

with particularity the facts from which such a

grant should be inferred. Delohery v. Per-

manent Trustees Co. of New South Wales, 1

C.L.R., 283 ; 10 A.L.R. (C.N.), 37, discussed.

Tuckett v. Bnce, (1917) V.L.R., 36; 38

A.L T., 194 ; 23 A.L.R., 85. Madden, O.J.

(1916).

War Precautions Act 1914-1916—War
Precautions (Moratorium) Regulations 1916,

Nos. 284, 324, and 1917, Nos 13, 76—Practice
—Pleading—Defence—Whether matter plead-

able as a defence—Whether substantive

originating application necessary.]—The War
Precautions {Moratorium) Regulations deal

with something extrinsic to the ordinary

conduct of an action, and a claim for relief

under the provisions of reg. 4, sub-reg. 5 of

Statutory Rule No. 284 of 1916 must be made

by way of substantive or originating proceed-

ing and not by way of pleading in a defence.

Union Bank of Australia Ltd. v. Clarke,

(1917) V.L.R., 329; 38 A.L.T., 193; 23

A.L.R., 161. Cussen, J.

Order XIX., r. 3—Pleading—Set-off or

counterclaim—Unascertained sum.]—A. w^
the holder of a cheque drawn by B. and of

which B. had stopped payment. In an action

brought by A. to recover the amount of the

cheque, B. pleaded that A. was his agent for

the sale and disposal of tallow and had in

breach of his duty as such agent purchased

on his own account a quantity of B.'s tallow

and sold it at an enhanced price, and had

not acooxmted for the difference in price. B.

alleged that such difference exceeded the

amount of the cheque, but that he was not

at present able to give further particulars.

Held, that this claim, was properly pleadable

as a defence by way of set-off, as distinguished

from a counterclaim. Woodroffe dh Go. v.

J. W. Moss & Co., (1915) V.L.R., 237 ; 36

A.L.T., 181 ; 21 A.L.R., 220. Cussen, J.

[Affirmed on appeal to the Full Court, (1915)

V.L.R., 237 ; 37 A.L.T., 24].

Order XIX., r. 3—Set-off—Plaintiff suing

as executor—Residuary legatee.]—In an

action by an executor to recover a debt due

to him in that capacity, the defendant is

entitled to set-off a debt due by the plaintiff

to the defendant personally where it is shown

that the debt sued for by the plaintiff, when
recovered, will come to him personally, with-

out being subject to any claim on behalf of

the testator's estate. Bx parte Morier

;

In re Willis, P.ercival <Ss Co., 12 Ch. D.,- 491,

and Bankes v. Jarvis, (1903) 1 K.B., 549,

applied. Williams v. Macdonald, (1915)

V.L.R., 229; 36 A.L.T., 128; 21 A.L.R.,

200. a' Beckett, J.

Order XIX., r. 16—Pleading—Departure.]-
A statement of claim alleged that a certain

natural watercourse had, by the acts of 'the

defendants, been obstructed, and the flow

of water therein diverted and diminished to

the damage of the plaintiff. The defence

alleged that the watercourse was not natural
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but an artificial channel. The reply alleged

that, even if the watercourse were artificial,

the plaiatiff was entitled to the same rights

and damages as if it were a, natural water-

course. Held, that the reply was a departure

and should be struck out. Nicholson v.

Dunlop, 35 A.L.T., 38 ; 19 A.L.R., 311.

a' Beckett, J.

Order XIX.—High Court—Appeal from

Supreme Court of State—Interlocutory judg-

ment—Refusal of leave to amend pleadings

—

Judiciary Act 1903-1918 (No. 6 of 1903—No.
31 of 1912), sec. 35.]—A refusal by a Judge

to grant leave to amend pleadings is an order

from which an appeal lies, by leave, to the

High Court under sec. 35 of the Judiciary Act.

Norton v, Hoare, 17 C.L.R., 310 ; 19 A.L.R.,

466. H.C., Barton, A.O.J. , Isaacs, Gavan

Duffy, Powers and Rich, JJ. (1913).

(14) Obder XXI.

—

Defence and Cotjntee-

OLAIM.

Order XXL, r. la—Order Xni., r 12—Order
XXVII., r. 11—Action claiming specific per-

formance of family arrangement—Default of

appearance—Statement of claim filed—De-

livery of defence.]—Where in an action for

specific performance, of a family arrangement,

the defendants failed to enter an appearance,

and the defendant in pursuance of Order

XIII., r 12, filed an affidavit of service and

a statement of claim, an order was made on

summons for directions that the defendant

should deliver a defence. Edwards v. Elliott,

(1914) V.L.R., 612; 36 A.L.T., 62; 20

A.L.R., 329. Hood, J.

(15) Obdeb XXII.

—

Payment into and out

OF Cotjbt.

Order XXII., r. 17a—Payment into Court-

Claim substantially equitable and not strictly

for debt or damages.]—A defendant is not

entitled to pay money into Court with a

denial of liability in satisfaction of claims

which are substantially equitable and not

strictly claims to recover a debt or damages.

Porteous v. tdndley, 28 V.L.R., 606; 24

A.L.T., 139 ; 9 A.L.R., 25, discussed. Ken-

nedy V. Perl, (1914) V.L.R., 298; 35 A.L.T.,

155. Cusaen, J. (1914).

(16) Obder XXV.—PEOCBEDiNas in Libit

OF Dbmubeee.

Order XXV., r. 5—Declaratory judgment

—

No other relief asked for.]—A declaratory

judgment may be made under Order XXV.,
r. 5, even though no other relief be asked for.

Tuckett V. Brice, (1917) V.L.R., 36 ; 38

A.L.T., 194; 23 A.L.R., 85. Madden, C.J.

(1916).

(17) Obdeb XXVII.

—

Default of Plead-

ing.

Order XXVIL, r. 4 (Rules of 1916)—Action

for tort—Defence—Default in delivery—Inter-

locutory judgment—Assessment of damages

—

Jury—Prothonotary.]—Order XXVIL, i. i.

Rules of the Supreme Court 1916, whic^ pro-

vides that in certain cases '" damagee . . .

shall be ascertained by the Prothonotary

unless the Court or a Judge otherwise direct,"

is intended to provide for simple cases which

can be more advantageously dealt with by

the Prothonotary, leaving a discretion to »

Judge to " otherwise direct," without giving

reasons for such direction, in cases where

damages might more properly be assessed

in some other manner. An order that

damages be assessed by a, Judge and jiu'y

was made in an action for negligence where

the injuries incurred were of a serious char-

acter, and it appeared likely that there would

be considerable medical controversy as to

the nature and extent of those injuries.

Long v. Commercial TrameUera' Association

of Victoria, (1917) V.L.R., 278 ; 38 A.L.T.,

175 ; 23 A.L.R., 111. P.O., Madden, G.J.,

Hodges and Hood, JJ.

Order XXVIL, r. 4—Interlocutory judgment

—Damages, ascertainment of—Jury—Special

circumstances.]—Under Order XXVIL, r. 4,

the Court or a Judge has a discretion to order

that damages shall be ascertained by a jury.

But in the absence of special circumstances

such an order will not be made, and the fact

that the damages claimed are for a breach

of promise of marriage is not in itself a special

circumstance. Proud v. Ferguson, (1913)

V.L.R., 129; 34 A.L.T., 154; 19 A.L.R.,

103. Hodges, J
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Order XXVII., r. 6—Entry o£ judgment in

default of delivery of defence—Claims in

respect of which judgment may be entered

upon default—Other claims in respect of

which judgment cannot be so entered—Aban-

donment of such other claims.]—In an action

in which the plaintiff makes several claims,

some only of which fall within the provisions

of Order XXVII., r. 6, if the defendant makes

default in delivering his defence, the plaintiff

may enter judgment in respect of those of the

claims which fall within that rule, where the

claims not falling within the rule would arise

only in the event of the plaintiff failing to get

judgment on the claims which do. Currie v.

May, 35 A.L.T., 117 ; 20 A.L.R., 6. Hodges,

J. (1913).

Order XXVH., r. 11—Order XIII., r. 13—
Order XXI., r. la—Action claiming specific

performance of family arrangement—Default

of appearance—Statement of claim filed

—

Delivery of defence—Summons for directions.]

—^Where in an action for specific performance

of a family arrangement, the defendant failed

to enter an appearance, and the plaintiff in

pursuance of Order XIII., i. 12, filed an

affidavit of service and a statement of claim,

an order was made on summons for directions

that the defendant should deliver a defence.

Edwards v. Elliott, (1914) V.L.R., 612 : 36

A.L.T., 62 ; 20 A.L.R., 329. Hood, J.

(18) Order XXX.

—

Summons for

Directions.

Order XXX.—Judgment on admission of

facts—Jurisdiction—Order XXXII., rr. 1, 2, 6.]

—Upon the hearing -of a summons for direc-

tions there is jurisdiction to give judgment

upon admissions of fact and by consent.

McPhail V. McPhail, 37 A.L.T., 117; 21

A.L.B., 476. Hood, J. (1915).

Order XXVII., r. 11—Order XXI., r. la-
Action claiming specific performance of family

arrangement—Default of appearance—State-

ment of claim filed—Delivery of defence.]—See

ante. Order XXVII.—DErAui.T or Plead-

ing. Edwards v. Elliott, (1914) V.L.R.,

612 ; 36 A.L.T., 62 ; 20 A.L.R., 329.

(19) Order XXXI.^—Discovery and

Inspection.

Order XXXI., r. 13a—Order XLI., r. 5—
Order on summons for directions—Discovery

—Endorsement of order—Disobedience—At-

tachment.]—A summons for directions was

taken out by the plaintiff, and an order made

thereon for {inter alia) discovery. This order

was duly served on the defendants' solicitor,

but no endorsement was made upon it prior

to service. The defendants failed to observe

this order. Upon an application under

Order XXXI., r. 13 (o) to compel obedience,

Held, that, as the proceedings were in their

nature for attachmient, and not merely for

the re-making of an order already made,

the original order should have been endorsed

with the warning in terms of Order XLI., r.

5. Ginn v. Tilley, 39 A.L.T., 43. Hood, J.

(1917).

Order XXXI., rr. 1, 12—luteriogatories

—

Opposite party—Other party—Interrogating

a party who has not delivered a defence.]—
Unless exceptional circumstances be shown,

a co-defendant who has not delivered a

defence will not be ordered to answer the

plaintiff's interrogatories. Codd v. Delap,

(1906) W.N., 57, followed; Spokes v. 6ros-

venor Hotel Co., (1897) 2 Q.B., 124, dis-

tinguished. Fuller V. Wood, (1913) V.L.B.,

92; 34 A.L.T., 162; 19 A.L.R., 127.

Hodges, J

.

Libel—Matters of public interest, interroga-

tory as to—Admissibility.]—One of the

defences to an action for libel was that the

statement complained of was made with

regard to matters of public interest. Held,

that the defendant might properly be inter-

rogated as to what were those matters of

public interest. Norton v. Hoore, 17 C.L.R.,

348. H.C., Barton, A.C.J. , Isaacs and

Gavan Duffy, JJ. (1913).

Libel—Interrogatory—Question as to inten-

tion of defendant to refer to plaintiff—Admis-
sibility—Mahce.]—In an action for libel the

plaintiff interrogated the defendant as to

whether the words of the alleged libel were

intended by the defendant to refer or apply

to the plaintifl. Held, that the inter-
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rogatory was admissible, as it was relevant

on the question of express malice. Norton
V. Hoare, 17 C.L.R., 348. H.C., Barton,

A.C.J., Isaacs and Gavan Duffy, JJ.
(1913).

Appeal — Interrogatories — Whether High
Court may pronounce upon the admissibility

of interrogatories in the first instance.]

—

Under an order made by the Supreme Court

giving leave to amend interrogatories, other

interrogatories were administered. Held, on
appeal from this order, that the High Court

could not pronounce upon the admissibility

of the amended interrogatories in the first

instance. Norton v. Hoare, 17 C.L.B., 348.

H.C., Barton, A.G.J., Isaacs and Oavan

Duffy, JJ. (1913).

Evidence Act 1915 (No. 2647), sec. 29—
Evidence—Privilege of witness—Answer tend-

ing to criminate—Interrogatories.]—Sec. 29

of the Evidence Act 1915 has no bearing on

the question whether or not a party may
refuse to answer an interrogatory on the

ground that his answer might tend to criminate

him. A party examined by interrogatories is

not a witness within the meaning of sec. 29.

Lamb v. Munster, 10 Q.B.D., 110, followed;

Smith V. Powell, 10 V.L.R. (L.), 79 ; 5 A.L.T..

194, considered : Hughes v. Watson, (1917)

V.L.R., 398 ; 39 A.L.T., 17 ; 23 A.L.R., 173.

F.C., a' Beckett, Hood and Cussen, JJ. (1917).

Interrogatories—Contents of written docu-

ment.]—The Supreme Court having refused

to order a party to answer an interrogatory

as to the contents of a written document

in regard to which it was not shown either

, that the party had possession of it, or that

the party interrogating had not the means of

obtaining its production^ Held, that leave

to appeal to the High Court should be refused.

Norton v. Hoare, 17 C.L.R., 348. H.C.,

Barton, A.G.J., Isaacs and Oa^an Duffy,

JJ. (1913).

Rules of the Supreme Court 1907 (Probate),

X. 32—Discovery of documents by propounder

of will—Testamentary capacity.]

—

See Exectt-

TOBS AND Administkators, cols. 324-325.

In re Finn, (1916) V.L.R., 165 ; 37 A.L.T.,

168 ; 22 A.L.R., 41.

Order XXXI., rr. 12, 13a, 20—Discovery-
Production of documents—Relevancy and
materiality—Injury and prejudice to defend-

ant—Trade mark—Infringement—Passing off

—Admission by defendant of sale of goods

with similar marks.]—In an action to restrain

the sale of goods vmder an alleged infringe-

ment of plaintiff's trade mark " Fox " and
for passing off such goods as of the plaintiff's

manufacture and claiming damages or an

account of profits, when the defendant

admitted selling certain goods (not of the

plaintiff's manufacture) marked with the

word " Fox " and disclosed all entries in its

books relating to specific sales set out in

plaintiff's particulars. Held, that the plain-

tiff was not entitled before it had established

its right to relief, to discovery of the defend-

ant's books showing sales by the defendant

of any other goods in alleged infringement

of such trade mark, inasmuch as such dis-

covery might be injurious or prejudicial to

the defendant's business, and would not be

of material service to the plaintiff at the trial.

Fox Bros. & Go. Ltd. v. W . S. Cook & Son
Ltd., (1914) V.L.R., 1; 35 A.L.T., 83; 19

A.L.R., 532. .a'Beckett, J.

Defamation — Libel — Newspaper — Dis-

covery and inspection—Name and address of

correspondent, materiality of—Evidence in

mitigation of damages—Correspondent a mem-
ber of the public—Oath of defendant, whether

conclusive—Disclosure of name and address

of witness—Order XXXVI., r. 37—Order
XXXI.]—In an action for libel the words

complained of were contained in a letter

published in the defendant's newspaper

signed with an assumed name. The defend-

ants did not plead the truth and gave notice

that with a view to mitigation of damages

they intended to give evidence that the letter

was written and sent to the editor of the

newspaper by a member of the public and

published in the ordinary "coiu-se of business

as a communication from a member of the

public. In his affidavit the managing clerk

of the defendants' solicitors stated that the

letter was forwarded to the editor by a mem-
ber of the public and was published in the

ordinary course of business, and that the

writer was a witness whom the defendants
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intended to call at the hearing of the action.

In their affidavit of documents the defendants

claimed to seal up the name and address of

the writer upon the letter on the ground that

the disclosure of the name and address was

not material to the issue raised in the action

and would not disclose anything tending to

support the plaintiff's case or to destroy or

impeach the defendants' case and that it

would prejudicially affect the defendants'

business as public journalists. Held, that

the plaintiff was entitled to inspection

of the name and address of the writer.

Watt V. David Syme & Co., (1914) V.L.E.,

639; 36 A.L.T., 69; 20 A.L.B., 379.

a' Beckett, J.

Discovery of documents—Professional privil-

ege, natuie Of.l—Letters from a party to his

solicitor are not privileged unless written

expressly for submission to the solicitor, or

for procuring evidence for him, or for the

purposes of the action. Lion Rolling Mills

Pty. Ltd. V. Noyes Bros. Pty. Ltd., (1915)

V.L.R., 383 ; 21 A.L.R., 362. Madden, G.J.

Order XXXI., r. 19a (3)—Discovery-

Privilege—Power of Judge to look at docu-

ments.]—If a claim to privilege is challenged,

the Judge in Chambers has power under

Order XXXI., l. 19a (2), to look at the docu-

ments himself, to decide whether they are or

are not privileged. Lion Rolling Mills Pty.

Ltd. V. Noyes Bros. Ltd., (1915) V.L.R., 383 ;

21 A.L.R., 362. Madden, C.J.

Discovery—Affidavit of documents—Privil-

ege—^Identification of documents in respect

of which privilege is claimed.]—In an affidavit

of dociunents the defendant objected to

produce certain letters, claiming that they

were covered by professional privilege. The

letters were described in the affidavit as :

—

" (o) File of correspondence marked ' A '

containing copies, letters and cablegrams,

defendant to D. and M. ; (6) copies, letters

and cablegrams D. and M. to defendant."

On a summons by the plaintiff for a further

and better affidavit. Held, that the docu-

ments were not sufficiently described, and

that further discovery should be made to the

extent that the documents should be ideru-

tified by numbers. Miller v. Kennedy, 14

A.L.T., 37, followed. Lion Rolling Mills

Pty. Ltd. V. Noyes Bros. Pty. Ltd., (1915)

V.L.R., 383; 21 A.L.R., 362. Madden,

C.J.

(20) Obdek XXXII.

—

Admissions.

Order XXXII., rr. 1, 2, 6—Summons for

directions—^Judgment on admission of facts

—

Jurisdiction.]—Upon the hearing of a stmimons

for directions there is jurisdiction to give

judgment upon admissions of facts and by

consent. McPhail v. McPhail, 37 A.L.T.,

117; 21 A.L.R., 476. .Hood!, J. (1915).

(21) Okder XXXVI.

—

Place and Mode or

AND PbOOEEDINGS AT TRIAL.

Order XXXVI., r. 1—Place of trial—Change

of venue—Action of libel—Candidate for

Parliamentary election—Local partisan feel-

ing.]—An action of libel was commenced by

one of two candidates for election to the

Ballarat seat in Parliament in respect of a

letter published in a local newspaper shortly

before the election, dealing with the personal

merits of the candidates. It was shown that

there had been strong partisan feeling in con-

nection with the election, and that the action

and the matters therein arising had been the

subject of considerable discussion amongst

the residents of Ballarat. Held, that as, in

the circumstances, Ballarat was not a suitable

place for the trial and the chances of a fair

trial were greater in Melbourne, the place o£

trial should be changed from Ballarat to

Melbourne. McOrath v. Clark, 35 A.L.T.,

53 ; 19 A.L.B., 402. Hodges, J. (1913).

Order XXXVI.—Supreme Court Act 1890

(No. 1142), sec. 29—Judicature Act 1883

(No. 761), sec. 39—Jury, right to trial by.]—

Sec. 39 of the Judicature Act 1883 does not

preserve to a party absolutely the right to a

trial by jury which he may have had before

the passing of that Act. Hoare v. Norton ;

NoHon V. Hoare, (1913) V;L.R., 192; 34

A.L.T., 186 ; 19 A.L.R., 176. Hodges, J.

Right to trial by jury since Judicature Act.]

—Wherever there was before the Judicature

Acts a right to a trial by jury, such right still

exists, and where there was none before

there is none under the rules, although the
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Court is empowered to direct a trial by jury
if in its opinion that mode of trial ought to be
adopted. Walkir v. Walbran, (1917) V.L.R.,

231 ; 38 A.L.T., 178 ; 23 A.L.R., 97. Cus-

sen, J. '

Normal mode of trial—Trial without a

jury.]—As trial without a jury is now the

normal mode of trial, if a trial with a jury

is desired it must be asked for, even in cases

where formerly it would have followed as a

matter of CQuise. Walker v. Walbran, (\9VJ)

V.L.R., 231 ; 38 A.L.T., 178 ; 23 A.L.R., 97.

Oussen, J.

Order XXXVI., rr. 2, 3. 4, 5, 6, 7—Order 11.,

r. 1—Mode of trial—Writ indorsed lor trial

without a jury—Application by plaintiff for

trial with a jury—Cause or matter not included

in rr. 2, 3, 4 or 5 of Order XXXVI.—AppUca-
tion within ten days after appearance of

defendant—Whether plaintiff entitled to trial

with a jury.]—-In » cause not included in rr.

2, 3, 4 or 5 of Order XXXVI., the plaintiff

had stated on his writ the mode of trial

desired by him to be " before a Judge without

a jury." Within ten days after the appear-

ance of the defendant, the plaintiff upon

the hearing of the summons for directions

applied for an order that the cause should be

tried with a, jury. Held (per Madden, G.J.,

and Hodges, J., Ctissenj J. dissenting), that

the plaintiff was entitled as of right to the

order asked for. Per Oussen, J.—In r. 6 of

Order XXXVI. the words " upon the applica-

tion within ten days after the appearance of

any party " refer only to an application by a

party who has appeared. Wilson v. McCal-

mont, (1913) V.L.R., 562; 35 A.L.T., 76;

19 A.L.R., 533. F.C.

Order XXXVL, rr. 2, 6, 7 (a)—Trial by jury

—Mode of trial not indicated by writ—Libel-

Discretion of Court.]—Where the plaintiff ih

an action for libel does not in his writ indicate

his desire for a trial by jury a Judge may in

his discretion grant or refuse the plaintiff's

application, on summons for directions, for a

trial by a Judge with a, jury. Hoa/re v.

Norton; Norton v. Hoa/re, (1913) V.L.B.,

192; 34 A.L.T., 186; 19 A.L.R., 176.

Hodges, J. (1913).

Order XXXVL, rr. 3, 6—Right to jury-
Common law action—Equitable relief claimed.]

A plaintiff by claiming some equitable relief

in a common law action does not deprive the

defendant of his right to have the action tried

by a Judge with a jury. Kerrison v. Lavell,

(1915) VL.R., 145; 36 A.L.T., 132; 21

A.L.R., 91. Hodges, J. (1915). [Affirmed

on appeal, (1915) V.L.R., 270 ; 37 A.L.T., 5].

Order XXXVL, rr. 3, 6—Right to jury-
Common law action—Equitable defence.]

—

The raising of an equitable defence to a

common law action does not take away the

right of either party to a trial of the action

by a Judge with a jury. Banh of Victoria

Ltd. V. Mueller, (1913) V.L.R., 243; 34

A.L.T., 212 ; 19 A.L.R., 203. Hood, J.

Order XXXVL, rr. 3, 4, 6, 7 (a)—Mode of

trial—-Jury—Equitable jurisdiction previous

to Judicature Act—Action on agreement to

make a bequest—Alternative claim for work

done and money lent—Substantial claim.]

—

The plaintiff in an action against the executors

of a will alleged that the defendants' testator

had orally agreed that he would leave the

plaintiff a bequest which would be equivalent

to a fair and reasonable reniuneration for

work done and to be done for him by the

plaintiff, plus £100 alleged to have been lent

by the plaintiff to the testator, that the

testator had by his last will bequeathed to

him £100 only, and that this sum, together

with £270 the agreed value of a piece of

property which the testator had during his

lifetime transferred to the plaintiff in reduc-

tion of his liability under the agreement, fell

short by £489 10s. of a fair and reasonable

equivalent for the work done by the plaintiff

for the testator, and the plaintiff claimed

£489 10s. There was an alternative claim

for work and labour and money lent. Held,

that the substance of the claim showed that

it was within the cognizance of the Court in

its equitable jurisdiction previously to the

commencement of the Judicature Act 1883,

that it therefore fell within r. 3 of Order

XXXVI., and that the addition of the

alternative claim which was not the sub-

stantial one did not take the matter out of

r. 3. Walker v. Walbran, (1917) V.L.R.,

21
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231 ; 38 A.L.T., 178 ; 23 A.L.R., 97. Cus-

sen, J.

Order XXVII., r. 4 (Rules oJ 1916)—Action

of tort—Defence—Default in delivery—Inter-

locutory judgment—Assessment of damages

—Jury—Prothonotary.]—iSee Juby, col. 447.

Long V. Gommercial Travellers^ Association

oj Victoria, (1917) V.L.R., 278; 38 A.L.T.,

175; 23 A.L.R., HI.

Order XXVII., r. 4—Interlocutory judgment

—Damages, ascertainment of—Jury—Special

circumstances.]—See Jxtry, cols. 447, 448.

Proud V. Ferguson, (1913) V.L.B., 129;

24 A.L.T., 154 ; 19 A.L.R., 103.

Order XXXVI., r. 37—Defamation—libel-
Discovery and inspection—Newspaper—Name
and address of correspondent, materiality of

—Evidence in mitigation of damages—Corres-

pondent a member of the public—Oath of

defendant, whether conclusive—Disclosure of

name and address of witness—Order XXXI.]—
See Defamation, col. 226. Watt v. David

Syme & Co., 36 A.L.T., 69 ; 20 A.L.R., 379.

Order XXXVI., r. 36—Order XVI., Third

Party Procedure—Third party—Cross-exam-

ination—Bight to address jury.]—See ante.

Order XVI. Rodney Shire v. Vibert ;

Rubicon Lumber doc. Co. Pty. Ltd. (Third

Party), (1915) V.L.R., 388; 37 A.L.T., 6;

21 A.L.R., 313.

Practice—Appeal—Trial before jury—Set-

ting aside verdict.]—See Jury, col. 451.

Middleton v. Melbourne Tramway and Omni-

bus Co. Ltd., 16 C.L.R., 572; (1914) V.L.R.,

19 ; 19 A.L.R., 523.

Order XXXIX.—New trial—Misdirection-

Substantial wrong or miscarriage of justice-

County Court Rules 1891, r. 192.]—(See Jury,

col. 450. Prentice v. Victorian Railways

Commissioners, 18 C.L.R., 526; (1914)

V.L.R., 580 ; 20 A.L.R., 360. '

New trial—County Court—Practice—Two
previous but abortive trials.]—See Appbai,
col. 19. Tucker v. Hennessy, (1918) V.L.R.,

56 ; 39 A.L.T., 159 ; 23 A.L.R., 436.

New trial—Action tried by jury—Negligence

—Railway train—Invitation to alight—Verdict

supported by evidence.]—See Neqligjbncb.

Prentice v. Victorian Railways Commis-

sioners, 18 C.L.R., 526; (1914) V.L.R., 580;

20 A.L.R., 360.

(22) Order XXXVII.—Evidence.

Order XXXVII., r. 6a—Whether ultra vires

—Letters of reg[uest—Oral examination of

witnesses, whether necessary—Trial by jury

—

Supreme Court Act 1890 (No. 1142), sec. 29.]

—Order XXXVII., i. 6a, is not ultra vires

by reason of sec. 29 of the Supreme Court Act

1890. Smyth v. F. H. Brunning Pty. Ltd.,

(1913) V.L.R., 362; 35 A.L.T., 56; 19

A.L.R., '360. Gussen, J.

Order XXXVII., r. 6a—Letters of request

for examination of witnesses—Action removed

from County Court to Supreme Court—Juris-

diction—County Court Act 1890 (No. 1078),

sees. 52, 69—Supreme Court Act 1890 (No.

1142), sec. 7.]—In an action removed from

the County Court to the Supreme Court by

an order made under sec. 52 of the County

Court Act 1890, there is jurisdiction to order

the issue of letters of request under Order

XXXVIT., r. 6a for the examination of wit-

nesses. The effect of the words " tried

"

and " heard " in sec. 52, considered. Oreen

V. Lord Penzance, 6 A.C., at pp. 669, 678,

applied; Smyth v. F. H. Brunning, 35 A.L.T.,

11; 19 A.L.R., 261, followed. Smyth v. F.

H. Brunning Pty. Ltd., (1913) V.L.fe., 362 ;

35 A.L.T., 56 ; 19 A.L.R., 360. Cussen, J.

Order XXXVII., r. 6a—Letters of request,

form of—Names of witnesses—Written ques-

tions.]—Direction given that letters of request

which were ordered to issue, should not go

forward until the names of the witnesses to

be examined were inserted, and that the

interrogatories should be written and inserted

in the letters. Smyth v. F. H. Brunning

Pty. Ltd., (1913) V.L.R., 362 ; 35 A.L.T., 56 ;

19 A.L.R., 360. Cussen, J.

Order XXXVII., r. 6a—Evidence Act 1890

(No. 1088), sec. 4—Evidence of witnesses

outside jurisdiction—Letter of request in lieu

of commission— Action in County Court

—

Jurisdiction of Supreme Court.]—The Supreme

Court has no jurisdiction in an action in the

County Court to order the issue of a letter
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of request for the examination of witnesses.

Smyth V. F. H. Brunning Pty. Ltd., (1913)

V.L.R., 280; 34 A.L.T., 203; 19 A.L.R.,

360. G^lasen, J.

(23) Obdbr XXXVIII.

—

Affidavits and

Depositions.

Evidence—Affidavit sworn outside Victoria

—Commissioner of High Court of Judicature

in England—Signature and official character

—Judicial notice—Supreme Court Act 1890

(No. 1142), sec, 90—Evidence Act 1890 (No.

1088), sec. 29.]—Where an affidavit purports

to be sworn before a person who, after his

signature, describes himself therein as "a
commissioner of the High Court of Judica-

ture in England being a person lawfully-

authorized to administer oaths in England,"

the Court will, under sec. 90 of the Supreme

Court Act 1890, take judicial notice of the

signature and of the official character of such

person without requiring proof of same.

Howard v. Jones, 18 V.L.R., 578 ; 14 A.L.T.,

106, distinguished. Australian Temperance

and General Mutual Life Assurance Society

Ltd. V. White, (1913) V.L.R., 132 ; 34 A.L.T.,

153 ; 19 A.L.R., 124. Hodges, J. (1913).

Supreme Court Act 1890 (No. 1142), sec.

90—Affidavit—Jurat—Misdescription of Com-

missioner—•" Commissioner of Oaths of the

Supreme Court of Victoria "—English Com-

missioner not holding Victorian commission.]

.Where an affidavit purported to have been

sworn in England, before F. "a Commis-

sioner for Oaths of the Supreme Court of

Victoria " and F. was not in fact a Commis-

sioner for the Supreme Court of Victoria,

but was a Commissioner for Oaths in England,

the Court allowed the affidavit to be filed,

upon the filing of an affidavit showing the

circumstances under which F. misdeseribed

himself in the jurat, and that he was a

Commissioner for Oaths in England. Mc-

Ewen V. Levy Bros., (1915) V.L.R., 27.6; 37

A.L.T., 1 ; 21 A.L.R., 272. Gussen, J.

Administration and Probate Act 1890 (No.

1060), sec. 40—22 & 23 Vict. c. 12, sees. 15,

16, 17, 18—Evidence—Admissibility—Statu-

tory declaration before Lord Mayor of London

—Evidence Act 1890 (No. 1088), sec. 66.]-

See Evidence, col. 310. In re Baker, (1915)

V.L.R., 535; 37 A.L.T., 64; 21 A.L,.R.,

367.

Evidence—Practice—Affidavits in places

outside of Victoria—South Australia—Justice

of the Peace—Person purporting to have

authority to administer oaths—Judicial notice

—Evidence Act 1915 (No. 2647), sec. 116.]—

See Evidence, cols. 310, 311. Re Hart,

(1917) V.L.R., 247; 38 A.L.T., 182; 23

A.L.R., 128.

Affidavit made out of jurisdiction—Author-

ity of person before whom affidavit taken

—

Jurat stating affidavit sworn in Queensland

—

Signature followed by letters "J.P."—
Whether signature purports to be that of a

Justice of the Peace for Queensland—Justices

Act 1890 (No. 1105), sees. 38, 189.]—/See

Evidence, cols. 309, 310. Casper v. Eisen-

berg, (1913) V.L.R., 262 ; 34 A.L.T., 193 ; 19

A.L.R., 216.

(24) Order XXXIX.

—

Motion fob New
Trial.

Order XXXIX.—New trial—Appeal—Trial

before a jury—Setting aside verdict.]—Where

there has been a trial before a jury, a Court

of appeal ought not to distm-b their verdict

on the ground that it is against the weight

of evidence, tmless there is such a preponder-

ance of evidence as to make the verdict

unreasonable in the sense that the jury have

not really performed their judicial duty.

Middleton v. Melbourne Tramway and Omni-

bus Co. Ltd., 16 C.L.R., 572 ; (1914) V.L.R.,

19; 19 A.L.R., 523. 'B.C., Barton, A.C.J.,

Isaacs and Bioh, JJ. (1913).

Order XXXIX.—New trial-Misdirection

—

Substantial wrong or miscarriage—County

Court Rules 1891, r. 192.]—Rule 192 of the

County Court Rules 1891 provides that " a

new trial shall not be granted on the ground

of misdirection . . . unless ... in

the opinion of the Court or a Judge some

substantial wrong or miscarriage has been

thereby occasioned." Held (by Gavan Duffy,

Powers and Rich, JJ.), that where the

County Court Judge had in his summing up

given an insufficient definition of actipnable
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negligence, but his direction taken as a whole

eoirectly stated the real question to be deter-

mined by the jury, there was no substantial

wrong or miscarriage such as was necessary

to entitle the defendants to a new trial

under the above rule. Prentice y. Victorian

Railways Commissioners, 18 C.Ii.R., 526

;

(1914) V.L.R., 580; 20 A.L.R., 360. H.C.

(1914).

New trial—Action tried by jury—Negligence

—Railway train—Invitation to alight—^Verdict

supported by evidenee.]-^In an action in the

Comity Court to recover damages for injuries

caused by the negligence of the defendants'

servants the question was whether the

defendants' railway train in which the

plaintiff was travelling stopped at a station a

reasonably sui5ficient time for persons to

alight. The jury having found a verdict for

the plaintiff, the County Court Judge ordered

a, new trial on the ground that the verdict

was not one that could be reasonably found

on the evidence, and the Supreme Court, on

appeal, affirmed that order. Held (by

Gavan Duffy, Powers and Rich, JJ., Griffith,

C.J., dissenting), that there was evidence to

support the verdict of the jury, that the

verdict was not perverse, and therefore that

the order for a new trial should not have been

made. Per Griffith, G.J.—The rule laid

down by the House of Lords in The Metro-

politan Railway Go. v. Wright, 11 A.C., 162,

that should guide the Court in the exercise

of its jurisdiction to grant a new trial on the

ground that the verdict is against the weight

of evidence, does not establish the principle

that a jury is at liberty to disregard unoon-

troverted and unimpeached evidence of facts

which show that the testimony of witnesses

relied upon to establish a, particular conclu-

sion is inaccurate and unreliable, or the

principle that a verdict for a plaintiff cannot

be disturbed if, regarding the evidence for

the plaintiff alone, there was a case to be

left to the jury. Prentice v. Victorian

Railways Commissioners, 18 C.L.R., 526;

(1914) V.L.R., 580; 20 A.L.R., 360. H.C.

(1914).

Practice—Appeal to High Court—Decision
on qne'stion ot fact—Reversing finding of fact

—Weight of evidences-Action for possession

of land—Adverse possession.]^Where a Judge

in deciding between witnesses has given

credence to verbal testimony, which turns

out, on more careful analysis, to be substan-

tially inconsistent with itself, or with indidi

putable fact, a, Coxu^t of appeal will reverse

his findings on such verbal testimony.

Accordingly, where in an action to recover

possession of land, the defence being posses-j

sion for over fifteen years, . the whole case

turned on the particular time at which a,

certain fence was erected on the land, and the

Supreme Court found that it was not erecteci

before a certain date. Held, by Griffith,

C.J., and Isaacs, J., Sarton, J., dissenting,

that the indisputable evidence established

that the fence was erected before that date,

and that the decision of the Supreme Court

should be reversed. Craine v. Australian

Deposit and Mortgage Bank Ltd., 15 C.L.R.,

389. H.C. (1912).

Action heard before iTudge—No evidence

called for defendant—Grounds for disturbing.]

—An appeal by the plaintiffs to the High

Court from a decision of a Judge of the

Supreme Court giving judgment for the

defendant in an action to recover commis-

sion at the rate of 15 per cent, on a sale of

land, where all the evidence was oral and no
evidence was called for the defendant, was
dismissed, the Court holding that there was
evidence upon which the Judge might have

found as he did. Coles v. Adeney, 17

C.L.R., 662 ; 20 A.L.R., 272. H.C, Griffith.

C.J., Isaacs, Ga/van Duffy and Powers, JJ_

(1914).

New trial—County Court—Practice—Two
previous but abortive trials.]—See Appeal,

col. 19. Tucker v. Hennessy, (1918) V.L.R.,

56 ; 39 A.L.T., 159 ; 23 A.L.R., 436.

Order XXXIX.—Costs—New trial rendered

necessary by way in which party conducted

his case—Costs of first trial.]—Where at the

trial of an action to recover damages for

negligence the defendant induced the Judge
to take a view which left the questions of

negligence and damages undetermined, the
Full Court, in ordering a new trial, directed

the defendant to pay the costs of the first
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trial. Oswald v. Av^liralian Steamahipa Ltd.,

(1914) V.L.R., 329) 35 A.L.T., 178; 20

A.L.R., 188. F.C., a'Beokett, Hood and
Cussen, JJ,

Order XXXIX.—Appeal from County Court

—Appeal from order refusing new trial—Re-
hearing before Judge of Supreme Court

—

County Court Act 1890 (No. 1078), sec. 133.]—

See Appeal, col. 20. Middleton v. Melbourne

Tramway and Omnibus Co. Ltd., 16 C.L.R.,

572; (1914) V.L.R., 19; 19 A.L.R., 523.

Appeal—Judgment ordering new trial

—

Determination of questions of law—Res

judicata—Estoppel.]—<See Appeal, cols. *11,

12. Gray v. Dalgety <fe Oo. Ltd., 21 C.L.R.,

509 ; (1916) V.L.R., 444 ; 22 A.L.R., 228.

[In this case an appeal to the Privy Council

is pending].

(25) Obdeb XLI.—Entby op Judgment.

Order XLI., r. 5 (Rules of 1916)—Order

XXXI., r. 13a—Order on summons for direc-

tions—Discovery—Endorsement of order

—

Disobedience — Attachment.]—A summons

for directions was taken out by the plaintiff,

and an order made thereon for (inter alia)

discovery. This order was duly served on

the defendants' solicitor, but no endorsement

was made upon it prior to service. The

defendants failed to observe this order.

Upon an application under Order XXXI.,

r. 13 (a) to compel obedience, Held, that

as the proceedings were in their nature for

attachment, and not merely for the re-making

of an order already made, the original order

ehould have been endorsed with the warning

in terms of Order XLI., i'. 5. Qinn v. Tilleyt

39 A.L.T., 43. Hood, J. (1917).

(26) Obdeb XLII.—Execution.

Practice—Judgment of Supreme Court—

Varied on appeal by High Court—Judgment

debt—Interest thereon—Date from which

payable—Judiciary Act 1903-1910, sec. 37—

Supreme Court Act 1915 (No. 2733), sec. 181.]

^^A judgment of the Supreme Court waS,

on appeal, varied by a judgment of the High

€!ourt, which ordered and adjudged that the

plaintifi recover a certain sum against the

defendant. Heidi that the iritefest on the

judgment debt, under the Supreme Court Act

1915, sec. 181, was to be calculated from the

date of the Supreme Court judgment. Keogh

V. Dalgety, (1917) V.L.R., 309; 23 A.L.R.,

127. Hodges, J.

Order LVII., r. 12—Interpleader—Seizure

of chattel under writ of fi. fa.—Hire-purchase

agreement—Interest of hirer—Power to sell.]

—Where the sheriff seizes in execution

a chattel in the possession of the judgment

debtor by virtue of a hire-purchase agreement

not fully performed, and the letter of the

chattel claims to be entitled to it, the claim

will, upon interpleader, be allowed subject

to the agreement, and the Court will not,

without the claimant's consent, order a sale

of the chattel or of the interest of the judg-

ment creditor therein. Marsham v. Silber-

mann ; Carnegie db Sons (Claimants), (1913)

V.L.R., 187; 34 A.L.T., 204; 19 A.L.R.,

206. a'Beokett, J.

Order XLII., r. 32—Practice—Application

for oral examination of judgment debtor

—

Notice to debtor required.]—Barton v. Leach,

20 A.X.R. (C.N.), 13. Cussen, J. (1914).

Insolvency Act 1890 (No. 1102), sec. 76—
Insolvency Act 1897 (No. 1513), sees. 79, 83—
Deed of assignment for benefit of creditors

—

Effect upon prior execution against debtor's

property.]—See Insolvency cols. 423. Tins-

ley V. Bevan ; Curran Claimant), (1916)

V.L.R.. 11 ; 37 A.L.T.. 99 ; 21 A.L.R.. 477.

Assignment—Chose in action—Judgment

debt, assignment of—" Express notice in

writing "—Deed of assignment shown to

debtor—Execution issued by assignor—Su-

preme Court Act 1890 (No. 1142), sec. 63

(6).]

—

See Assignment, col. 35. Brown v.

Bank of Australasia, (1915) V.L.R., 453.

Company-—Voluntary winding'-up—Tort by

Company—Action commenced before Uquida-

tion—Judgment against Company after com-

mencement of liquidation—^Damages—Costs

—

Right to payment in full—Execution—Stay-

Companies Act 1910 (No. 2293), sec. 194.]—

See Company, cols. 82, 83. Be Balldrat

Motors Pty. Ltd.i (1914) V.L.R., 136; 35

A.L.T., 123.



651 PRACTICE, AND PLEADING. 652

Receiver—Ex paite application for appoint-

ment—Persons disanalified from appoint-

ment— Applicant's solicitors.]— See post,

Obdeb L. Edgar v. Muscovitch, 36 A.L.T.,

162.

Order XLII.—Attachment— Costs— Non-

payment—Fioceduie—Affidavit not served

with notice of motion—Order XLIV.—Order

LII., r. 4.]

—

See post, Oedeb XLIV. Howell

V. Bullen, (1917) V.L.E., 115 ; 38 A.L.T., 77 ;

23 A.L.R., 24.

(27) Ordee XLIV. (Rules of 1916).—

Attachment.

Order XLIV.—Order LII., r. 4^0osts—
Non-payment — Attachment — Procedure

—

Affidavit not served with notice of motion.]—
Where a person fails to obey an order for the

payment of costs an order for attachment

may be made : Re Sandlands ; Ex parte

Brown, 4 V.L.B. (L.), 418, followed. Failure

to serve with the notice of motion a copy of

an affidavit of service where service is other-

wise proved is not a fatal defect. Howell v.

Bullen, (1917) V.L.R., 115; 38 A.L.T., 77;

23 A.L.R., 24. Hood, J.

Order on summons for directions—Dis-

covery—Endorsement of order—Disobedience

—Attachment—Order XLL, r. 5— Order

XXXI., r. 15 (a).]—A summons for directions

was taken out by the plaintiff, and an order

made thereon for {inter alia) discovery. The

order was duly served on the defendant's

solicitor, but no endorsement was made upon

it prior to service. The defendant failed to

observe this order. Upon an application

under Order XXXI., i. 13 (o) to compel

obedience. Held, that as the proceedings

were in their nature for attachment, and not

merely for the making of an order already

made, the original order should have been

endorsed with the warning in terms of Order

XLI., 1-. 5. (Hnn v. Tilley, 39 A.L.T., 43.

Hood, J. (1917).

(28) Obdee XLV.—Attachment op Debts.

Attachment of debts—Several garnishors

and one garnishee—Priorities—Payment by

garnishee, effect of.l^A Bank, which was

successively served with two orders riiai

attaching money in its hands due to the

judgment debtor, having been authorized

and instructed by him to pay the sums thus

attached, retained sufficient for that purpose,

and handed the balance over to him. Subse-

quently, and while those amounts were stiU

in its hands, the Bank was served with a

third order nisi, and, instead of paying the

moneys into Court, it paid the first two

gamishess in accordance with the garnishor's

instructions. The first two orders nisi were

never made absolute. Held, that the Bank

was then under no liability .to the third

garnishor, except in respect of any balance

remaining in its hands. Stonehouse v. Bond

;

Bank of Victoria (Qarnishee), (1917) V.L.R.,

467 ; 39 A.L.T., 50 ; 23 A.L.R., 300. Hood,

J.

(29) Obdeb XLVIIIa. (Rums of 1916).—

Actions by and Against Fibms and
Peesons Cabeying on Business js

Names otheb than th^ib Own.

Order XLVIIIA., rr. 1-3—Writ of sum-

mons—Service, setting aside—Partnership

firm—" Carrying on business "—Trading with

the enemy—Enemy partners.]—The defend-

ant firm prior to the outbreak of war was

carrying on business in Victoria as wool

buyers and fruit exporters, but was declared

to be, in the opinion of the Attorney-General,

managed or controlled directly or indirectly

by or under the influence of or carried on

wholly or mainly for the benefit or on behalf

of persons of enemy nationality or resident

or carrying on business in an enemy country,

and, by Proclamation under the Trading with

the Enemy Act any transaction with or for

the benefit of such firm was declared to be

trading with the enemy and prohibited.

The accountant of the firm continued to

keep the office open and, under the sole

direction and control of the Collector of

Customs, received moneys due to the firm

and paid salaries, rent and incidental office

expenditure authorized by the said Collector.

A writ was issued against the defendants

in the name of their firm and served upon the

accountant at the office. Held, that the

defendants were not carrying on business

within the jurisdiction within the rrieaning of
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Order XLVIIIa., r. 1, and therefore the

service o£ the writ must be set aside. Union

Bank oj Australia Ltd. v. Lohmann dh Co.,

(1916) V.L.R., 530; 38 A.L.T., 16; 22

A.L.R., 283. Hood, J.

(30) Ordee L.—Inteelocutoby Oedbr as

TO Inspection ; Receivee.

Older L., r. 3—Action foi damages in respect

of physical injuries from assault—Medical

examination of person of the plaintiff

—

Whether Court may order.]—In an action for

assault in which damages are claimed for

personal injuries, there is no jurisdiction

under Order L., r. 3, to order the plaintiff

to submit to a personal examination by a

medical man on behalf of the defendant.

Berne v. Waugh, (1915) V.L.R., 21 ; 36

A.L.T., 98; 20 A.L.R., 468. a'Bechett,

A.G.J.

Order L.—Receiver—Ex parte appUcation

for appointment—Persons disqualified from

appointment — AppUcant's sohoitors.] — A
member of the firm of solicitors retained by

the plaintiff was, by an order made on the

ex parte appUcation of the plaintiff, appointed

to receive all book debts and other assets of

a. partnership business carried on by the

plaintiff and the defendant. On an applica-

tion to set aside this order. Held, that,

although an appointment of a receiver should

not be made ex parte except in extraordinary

circumstances and no such circumstances

appeared, the order should not be set aside

on that ground : In re Connolly Bros. Ltd.,

(1911) I Ch., 731, followed. Held, further,

that the receiver appointed should be

removed, on the ground that a receiver should

be impartial, and the solicitor of a party is

necessarily a partisan. Hunter v. Hunter,

4 W.W. & a'B. (Eq.), 17, approved; In re

Lloyd, 12 Ch. D., 447, discussed. Edgar v.

Muscovitch, 36 A.L.T., 162. a' Beckett, J.

(1915).

(31) Oedbe IiII.—Motions and Othee

Applications.

Order XLIV.—Order LII., r. 4—Costs—Non-
payment — Attachment — Procedure —

Affidavit not served with notice of motion.]—
Where a person fails to obey an order for the

payment of costs an order of attachment may
may be made. Re Sandilands ; Ex parte

Brown, 4 V.L.R. (L.), 318, followed. Failure

to serve with the notice of motion a copy

of an affidavit of service where service is

otherwise proved is not a fatal defect. Howell

V. Bullen, (1917) V.L.R., 115; 38 A.L.T.,

77 ; 23 A.L.R., 24. Hood, J.

(32) Oedeb LIII.—Mandamus ; Peohibi-

TioN ; Habeas Cobptjs.

Justices Act 1890 (No. 1105), sec. 139—

General Sessions—Appeal—Application for

case to be stated—Jurisdiction to refuse-^-

Mandamus,]^—The provision in sec. 139 of the

Justices Act 1890 that " in any case of appeal

the Court of General Sessions before whom
the same is heard and determined shall if so

required by any party to such appeal state

the facts specially for the determination of

the Supreme Court "• is mandatory. Semble.

—Where a purely frivolous and vexatious

application made to the Court of General

Sessions to state a case under that section

is refused, the Supreme Court, in the exercise

of its discretion, should decline to issue a

mandamus to compel the Court of General

Sessions to state such case. The King v.

Box ; Ex parte Bees, (1913) V.L.R., 103 ;

34 A.L.T., 150 ; 19 A.L.R., 42. Hodges, J.

Justices Act 1915 (No. 2675), sec. 86—

Adjournment—Court more easy of access

—

Mandamus.]—Where Justices have, imder

sec. 86 of the Justices Act 1915, improperly

adjourned a complaint, mandamus will lie

to compel them to hear it. R. v. Knight

;

Ex parte Willis, (1916) V.L.R., 159; 37

A.L.T., 160 ; 22 A.L.R., 65. Hood, J.

Mandamus—Issue futile—Commonwealth

public servant—Application for appointment

to vacant office—Right of appeal not given

effect to by PubUc Service Commissioner-

Vacancy filled£by appointment of another

officer.]—See Mandamus, cols. 540, 541.

The King v. Public Service Commissioner

for the Commonwealth ; Ex pairte Killeen, 18

C.L.R., 586 ; 20 A.L.R., 453.
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Patent—Application—Refusal by Commis-

sioner to accept—Grounds of refusal—Applica-

tion informal—i^ppeal to High Court—Ap-

plication under intercolonial arrangements

—

Amendment—Mandamus—Patents Act 1903-

1909 (No. 31 of 1903—No. 17 of 1909), sees.

ZZ, 33, 46, 47, 121, 132—Patents Regulations

1913 (Statutory Rules 1913, No. 76), regs. 4,

31, Schedule 3, Form A6.]—See Mandamus,

col. 541. Beid v. Commissioner of Patents,

20 C.L.R., 261 ; 21 A.L.R., 288.

High Court—Jurisdiction—Mandamus to

Registrar of Titles—The Constitution (63 &
64 Vict. c. 13), sec. 75 (iii.).]—See Mandamus,
col. 540. The King v. Begistrar of Titles

;

Ex parte The Commonwealth, 20 C.L.R., 379>;

(1916) V.L.R., 65 ; 21 A.L.R., 435.

Imprisonment of Fraudulent Debtors Act

1890—Nature of proceedings in Court of

Petty Sessions — Execution — Prohibition —
Proceedings regular on face—Existence of

another remedy—Discretion—Husband and
wife—Remedy of wife for protection of her

property—Married Women's Property Act

1890 (No. 1116), sec. 15.]—A wife obtained,

in a Court of Petty Sessions, an order against

her husband for payment of a debt. The
order did not disclose the fact that the parties

were husband and wife. The wife subse-

quently proceeded under the Imprisonment

of FraiiduUnt Debtors Act 1890, and obtained

an order against her husband, wliich was
confirmed on appeal to the Court of General

Sessions. Held, that, as the proceedings

under the Imprisonment of Fraudulent

Debtors Act 1890 were merely a process of

execution of the order for payment of the

debt, and that order was regular on its face,

prohibition was not the proper remedy. The
rule that prohibition will not lie where there

is another remedy, and the discretionary

character of the remedy by prohibition,

exemplified. B. v. Wasley ; Ex parte

Frankel, (1914) V.Iv.R., 635; 36 A.L.T.,

72 ; 20 A.L.R., 326. Hood, J.

Practice — Prohibition — General Sessions

—Writ, direction of.]—A writ of prohibition

to restrain further proceedings on an order

made by the Court of General Sessions should

be directed to the Court of General Sessions,

and not to the Chairman. R. v. Wajsley

;

Ex parte Frankel, (1914) V.L.R., 635 ; 36

A.L.T., 72 ; 20 A.L.R., 326. Hood, J.

Habeas corpus—Return— Truth of facts

alleged—Whether Court may inguire into—
56 Geo. HI., c. 100, sec. Z.y-Semble, per

Higgins, J., that imder the Act 53 Geo. III.,

c. 100, sec. 3, though the truth of the facts

alleged on the return of the habeas may be

inquired into by the Court, the Court has no

jurisdiction to inquire into the truth of the

facts recited in the warrant which is referred

to in the return. Lloyd v. WalloAih, 20

C.L.R., 299 ; (1915) V.L.R., 549 ; 21 A.L.R.,

353.

Order LXVIII., r. 6—Habeas corpus-Per-
sonal service—Substituted service— '

' Any
writ "

—

Jurisdiction.]—The Court or a Judge

may, under Order LXVIII., r. 6, make an

order for substituted service of a writ of

habeas corpus. The King v. Taffs, (1914)

V.L.R., 520; 36 A.L.T., 34; 20 A.L.R.

(C.N.), 17. a'Beckett, J.

Habeas corpus — Return — Warrant —
Recitals—" Reason to believe "—Witnesses
—Officer of State—Privilege—War Precau-

tions Act 1914-1915 (No. 10 of 1914r—No. 2 of

1915), see. 4—War Precautions Regulations

1915 (Statutory Rules 1915, No. 130), reg.

55.]—See Habeas Corpus, cols. 375, 376.

Lloyd V. Wallach, 20 C.L.R., 299 ; (1915)

V.L.R., 549 ; 21 A.L.R., 353.

(33) Order LIV.—Applications and Peo-
cebdinqs at chambers.

Order LIV.—Practice—Summons in Cham-
bers—Costs of party taking out summons.]—
In awarding the costs of a summons in Cham-
bers the party taking out the siunmous
should, on account of the greater expense
incurred by him, be allowed one guinea extra

—in all four guineas. This does not apply
to a summons for directions. Announce-
ment by the^r Honors, the Judges, 20 A.L.R.
(C.N.), h
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(34) Ordss LV.'—Chambers isr Matters

WITHIN THE Cognizance of the Court

IN ITS Equitable Jurisdiction Pre-

viously TO THE Commencement op the

Judicature Act 1883.

Order LV., rr. 32, 74 (Rules of 1916)—

Practice—Originating summons—Order direct-

ing inquiries—Drawing and passing of order.]

—^Where an order directing inquiries before

the Chief Clerk has been made upon origin'

ating summons, the order need not be passed

and entered by the Chief Clerk but will be

signed by the Judge. Re Lobb ; Trustees

Executors <fcc. Co.v.Sedgman, 39 A.L.T.,81;

23 A.L.R., 335. Gussen, J. (1917).

Order LV., r. 9—Order XVL, r. 39—Conduct
of proceedings before Chief Clerk—Executors

defendants—Discretion.]—^Where on an origin-

ating summons at the suit of a beneficiary

there is (inter pliu) a direction given that

there shall be an inquiry as to the next of

kin of the testator, and the executors are

willing to conduct the proceedings before the

Chief Clerk, and no misconduct is alleged

against them, the Court or Judge may order

them to have the conduct of such proceedings

Harrison v. Richards, L.R. 1 Ch. App., 743,

applied. Re Forrest ; Forrest v. McWhae,

35 A.L.T., 73. Madden, O.J. (1913).

Order LV.—Order LXV., rr. 1, 2—Taking
accounts— Costs -^ Separate issues— Appor-

tionment of costs.]—The costs of taking

accounts before the Chief Clerk may be appor-

tioned between the parties to the action on

' the basis of objections to items in the accounts

creating separate issues. Lang v. Mc Kenzie,

(1914) V.L.R., 188 ; 36 A.L.T., S. Hodges, J.

(35) Order LVII.—.Interpleader.

Order LVn., r. 13—Interpleader—Seizure

of chattel under writ of fi. fa.—Hire-purchase

agreement—Interest of hirer-Power to sell.]

Where the SheriS seizes in execution a

chattel in the possession of the judgment

debtor by virtue of a hire-purchase agreement

not fully performed, add the letter of the

chattel claims to be entitled to it, the latter's

claim will, upon interpleader, be allowed

subject to the agreement, and the Court wUl

not, without the claimant's constat, order a

sale of the chattel or of the interest of the

judgment creditor therein. Marsham v.

Silberman ; Carnegie <fe Sons ( Claimants),

(1913) V.L.R., 187; 34 A.L.T., 204; 19

A.L.R., 206. a'Beckett, J.

(36) Order LVIII.—Appeals to the Full
Court.

iSee also, ante, Criminal Law, cols. 23

et seq. ; Order XXXIX., and post. Orders

LVIIlA. and LIX.

Appeal—Facts not in dispute before primary

Judge—Inferences from the facts—Power of

appellate Court to draw.]—^Where the facts

are not in dispute before the primary Judge,

the Full Court on appeal may draw from the

facts inferences difierent from those drawn

by the primary Judge. Eddy v. Eddy, (1917)

V.L.R., 456; 39 A.L.T., 48; 23 A.L.R.,

269. F.C., Madden, G.J., Hodges and

Hood, JJ.

Appeal—Findings of fact.]—Observations

by Cussen, J., upon the attitude of Courts of

appeal in regard to findings of fact. Mac-

Bean v. Trustees Executors and Agency Co.

Ltd., (1916) V.L.R., 425 ; 38 A.L.T., 27 ; 22

A.L.R., 191.

(37) Order LVIIIa.—Crown Cases

Reserved.

Crimes Act 1915 (No. 2637), sees. 477, 478,

593, 594—Crown case reserved-TTurisdiction

—No substantial miscarriage of justice.]

—

Semble.—That on a Crown case reserved the

Full Court may take iijto consideration the

question whether or not any substantial

miscarriage of justice has actually occurred.

R. V. Cmiley, (1916) V.L.R., 639 ; 38 A.L.T.,

73 ; 22 A.L.R., 370.

(38) Order LIX.

—

Appeals from Inferior

Jurisdictions.

A. jurisdiction ; POWERS ; NATURE AND

effect of orders.

See also, post, B. 1. Notices; fime;

Settling Appeal Book.

Insolvency — Appeal — Variation —
Supreme Court, powers of—Insolvency Act

1915 (No, 2671), sees. 31, 230, 275.]—On a

proceeding under sec. 230 of the Inselvenoy
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Act 1915, the Judge of the Court of Insol-

vency, after hearing evidence, made an order

stating that the Court was of opinion and

adjudged that the insolvent had been guilty

of two misdemeanours under sec. 275 (1)

of the Act " each namely—That the insolvent

incurring a debt or liability to the C. Bank

has obtained credit from the said C. Bank by

means of fraud," and ordering that the

insolvent's certificate should be refused,

and that he should be imprisoned for one

year. Held, that the Full Court of the

Supreme Court had jurisdiction under sec. 31

of the Act to vary the order by setting out

therein specific instances in which, according

to the evidence the insolvent, incurring a

debt or liability to the C. Bank, had obtained

credit from the C. Bank by means of fraud ;

but that in setting out the specific instances

the Full Court should not group together

several items of advance by the C. Bank

to the insolvent and treat them as the incur-

ring of one debt or liability. Smith v.

Graham, 21 C.L.R., 503; 22 A.L.R., 504.

H.C., Barton, Isaacs, Oavan Duffy and

Eich, JJ. (1916).

County Court Act 1890 (No. 1078), sees.

96, 133—County Court Rules 1891, rr. 188,

210, 424—Practice—County Court—New trial

—Summons returnable at wrong date and

hour—Enlarging time—Discretion of primary

Judge — Appeal — Jurisdiction.]—Plaintiff

brought an action in the County Court at S.

against V. for damages', and the jury gave a

verdict and judgment was entered for the

defendant. The plaintiff took out a summons
for a new trial, returnable at S. on a day on

which the Court would not sit, and at the

hour of 10 a.m. instead of 9.30 a.m. as pro-

vided by r. 210 of the County Court Act.

After the expiration of the time provided by

r. 1 88 of the County Court Rules, the plaintiff

applied to bave the summons heard in Mel-

bourne, to have the summons amended so as

to provide for a proper return day and hour,

or to have the time extended for giving notice

of the application for a new trial. The

County Court Judge refused these applica-

tions. The plaintiff appealed. Held, that

the Supreme Court had jurisdiction to review

the exercise by the County Court Judge of

the discretion given him by r. 424 of th6

County Court Rules to enlarge the time for

serving notice of an application for a new

trial. Rodney Shire v. Vibert, (1915) V.L.R.,

1; 36 A.L.T., 82; 20 A.L.R., 443. F.C.,

a' Beckett, A.C.J. , Hood and Cussen, JJ.

Money Lenders Act 1915 (No. 2701), sec. 5

—Re-opening transaction—Fair rate of in-

terest—Quarterly rests—Circumstances to be

considered—Discretion of Pull Court.]—On

appeal in an action for relief under the Money

Lenders Act 1915, the Court may exercise

its own discretion as to the rate of interest

and the method of adjusting the rights of the

parties. Bailey v. N.S.W. Mont de Piete

Deposit, Sc. Co., (1918) V.L.R., 16; 39

A.L.T., 104 ; 23 A.L.R., 411. F.C.

New trial—County Court—Practice—Two

previous but abortive trials.]—The plaintiff

sued the defendant in the County Court to

recover damages caused by the defendant's

negligence in the management of his horse

and buggy. Judgment was entered for the

defendant with costs, but upon application

in the County Court a new trial.was ordered.

Upon the second trial judgment was again

entered for the defendant, with costs, and an

application for a new trial was refused by the

County Court. Upon appeal from the order

refusing a new trial. Held by Madden, C.J.,

and Hood, J.), that the Court was not

precluded from granting a new trial by reason

of the fact that there had been two previous

trials, in each of which the defendant had

succeeded, and that as on the merits the

plaintiff was entitled to a new trial, the

appeal should be allowed, and a new trial

ordered. Tucker v. Hennessy, (1918) V.L.R.,

56 ; 39 A.L.T., 159 ;. 23 A.L.R., 436. F.C.

Justices Act 1890 (No. 1105), sec. 139—

General Sessions—Case stated for Supreme

Court—Remission for re-hearing by General

Sessions—Jurisdiction.]—The Supreme Court

upon consideration of facts stated under

sec. 139 of the Justices Act 1890 has no power

to remit a case for r§-hearing before the Court

of General Sessions. Dobson v. Sinclair,

8 V.L.R. (L.), 69 ; 3 A.L.T., 106, approved ;

Russell V. Leigh, Shire of, 5 V.L.R. (L.), 199 ;

1 A.L.T., 18, on this point disapproved.
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Coughlin v. Thompson, (1913) V.L.K., 304 ;

35 A.L.T., 1 ; 19 A.L.R., 268. Hodges,

Hood and Cussen, JJ.

Appeal from County Court—Appeal irom

Older lefusing new trial—Re-hearing before

Judge of Supreme Court—County Court Act

1890 (No. 1078), sec. 133.]—jSewfefe.—That on

an appeal from a, refusal by a County Court

Jiidge to grant a new trial of a cause heard

before a jury, the Supreme Court may, under

sec. 133, direct the cause to be re-heard l)efore

a Judge of the Supreme Court. Middleton

V. Melbourne Tram/way and Omnibus Co.

Ltd., 16 C.L.R., 572 ; 19 A.L.R., 523. H.C.,

Barton, A.O.J., Isaacs and Rich, JJ. (1913).

County Court Act 1890 (No. 1078), sees.

104, 133—Appeal from County Court—Judg-

ment varied—Entry of judgment in register

—

Certificate to the Supreme Court—Registrar,

duty of.]—B. brought an action in the County

Court against W., and judgment was given

for W. with costs. B. appealed to the Full

Court, which allowed the appeal, and ordered

that the judgment of the County Court be

" set aside and in lieu thereof judgment is

hereby entered for the plaintiff against the

defendant for £43 6s. 8d. with costs to be

taxed." The costs were taxed by the

Registrar and allowed at £14 17s. 6d., and

the Registrar entered judgment for the

plaintiff for these two amounts in the register

and granted and delivered a certificate to

the Supreme Court to that effect under sec.

104 of the County Court Act 1890. A
County Court Judge on the application of

the defendant made an order setting aside

the entry of judgment and the certificate.

Held, on appeal, that the Registrar was

justified in making such entry and granting

the certificate by virtue of the order of the

Full Court imder sec. 133 of the Act. Booth

V. Wallace, (1915) V.L.R., 466; 37 A.L.T.,

26 ; 21 A.L.R., 344. F.C., a'Beckett, Hood

and Cussen, JJ.

B. PRACTICE.

1. Notices ; Time ; Settling Appeal Book.

County Court Act 1915 (No. 2636), sees.

133, 148—Appeal from County Court—Notice

of appeal—Service after four o'clock in the

afternoon of the seventh day after determina-

tion appealed from—Order LXIV., r. 11—
Order LXX.]—Service of a notice of appeal

from the Cotinty Court effected after four

o'clock in the afternoon of the seventh day

after the determination appealed from is

bad. Gregory v. Cryan, (1917) V.L.R., 63 ;

38 A.L.T., 102. F.C.

County Court Act 1915 (No. 2636), sees.

133—Appeal from County Court—Deposit of

money by appellant— Notice to respondent

whether a condition precedent—County Court

Rules 1891, r. 385.]—Rule 385 of the County

Court Rules 1891 is directory only, and

compliance with that rule is Hot a condition

precedent to the right of appeal of a party

who instead of giving security deposits with

the Registrar the amount of the judgment,

with ten pounds in addition thereto. Gregory

V. Cryan, (1917) V.L.R., 63 ; 38 A.L.T., 102.

F.C.

County Court—Practice—Notice of appeal

—

Striking out—Jurisdiction of Supreme Court.]

—Where a notice of appeal from the County

Court has been served upon the respondent,

and the amount of the judgment and secimty

deposited with the Registrar, but the appel-

lant has not taken the necessary steps to

have the appeal set down for hearing within

the prescribed time, the Supreme Court has

no jurisdiction either to set down the appeal

for hearing or to strike it out or to order that

the respondent's costs be paid out of the

money paid into Court. Todd . Dixon,

21 V.L.R., 659 ; 2 A.L.R., 19, disapproved.

Cox V. Yarrawonga Shire, (1914) V.L.R.,

680 ; 36 A.L.T., 81 ; 20 A.L.R., 467. F.C,

a^ Beckett, A.C.J., Hood and Cussen, JJ.

Workers' Compensation Act 1915 (No.

2750)—Special case treated as appeal—Waiver

of statutory provisions for benefit of party

—

Time for appeal espired—Jurisdiction—County

Court Act 1915 (No. 2636), sec. 135.]—

Although there is no jurisdiction under the

Workers^ Compensation Act to state a case

for the opinion of the Supreme Court, the

Full Court, upon » case so stated coming

before it after the time for appealing had

expired, consented in the special circum-

stances to treat the matter as an appeal, each
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party -vrishing the queation raised to be

decided and expressly waiving all objections.

Arnold v. Thompson, (1917) V.L.R., 658;

39 A.L.T., 75; 23 A.L.R., 336. F.C.,

Hodges, Hood and Oussen, JJ. (1917).

Stamps Act 1890 (No. 1140), sec. 71—

Dutiable instiument—Assessment by Collector

of Imposts—Time witbin wbicb appeal to be

instituted—Stating case on . direction of

Attorney-General after expiration of that time

—Waiver.]— The Collector of Imposts has

no authority to state a case under the pro-

visions of sec. 71 of the Stamps Act 1890, and

the Court has no jurisdiction to hear the

appeal, unless before the expiration of the

time prescribed by that section the appellant

request the Collector to state a case for the

decision of the Court, and non-compliance

with that condition cannot be waived. In

re Stamps Acts ; Ex pa/rte Carpenter, (1914)

V.L.R., 58 ; 35 A.L.T., 105 ; 19 A.L.R., 589.

F.C., M'adden, G.J., a' Beckett and Gussen,

JJ.

County Court—Appeal—Settling case where

parties cannot agree—No summons necessary

—Practice.]— Nott v. Murphy Bros., 21

A.Ii.R. (C.N.), 17. Judge Eagleson (Comity

Court) (1915).

2. Materials for Consideration by Court

;

Costs.

Justices Act 1890 (No. 1105), sec. 139—

Appeal to General Sessions—Case stated for

Supreme Court—Facts to be stated—Rejection

of evidence.]—The facts which the Court of

General Sessions should state under sec. 139

of the Justices Act 1890 are facts which may
enable the Supreme Court to come to a

determination in respect of the proper result

of the appeal from the Court of Petty Sessions.

The fact that at the hearing of the appeal,

evidence of similar acts of the accused was

tendered and rejected is not a fact which

would assist the Supreme Court to come to

such a determination, and accordingly should

not be stated. CoughUn v. Thorrypson, 1 1913)

V.L.R., 304 ; 35 A.L.T., 1 ; 19 A.L.R., 268.

P.C., Hodges, Hood and Ousaen, JJ.

Costs—New trial rendered necessary by way

in which party condttcted hig case^Costs of

first trial.]—Where at the trial of an action

to recover damages for negligence, the >

defendant induced the Judge to, take a view

which left the questions of negligencfe and

damages undetermined, the Full Court, in

ordering a new trial, directed the defendant

to pay the costs of the first trial. Oswald v.

AuMralian Steamships Ltd., (1914) V.L.R.,

329 ; 35 A.L.T., 178 ; 20 A.L.R., 188. F.C.,

a'Beckett, Hood and Cussen, JJ. (1914).

(39) Okdeb LXII.—Settling JtrDdMENTS

AND ObDEBS.

Order LXn.—Divorce—Decree nisi—Leave

to file and enter after expiration of one year

from pronouncement—Resumption of co-

habitation, affidavit negativing—Order LXIV.,

r. 13—Divorce Rules 1906, rr. 125, 126.]-An

application for leave to file and enter a

decree nisi for dissolution of marriage after

the lapse of a year from the pronoimcement

thereof should be supported by an affidavit

showing that there has been no resumption

of cohabitation by the parties. Pollett v.

PolUtt, (1914) V.L.'R., 679; 36 A.L.T., 61;

20 A.L.R., 375. a'Beckett, A.C.J.

(40) Obdeb LXIV.^Time.

Order LXIV., r. 11—County Court Act 1915

(No. 2636), sees. 133, 148—Appeal from

County Court—Notice of appeal—Service after

four o'clock in the afternoon of the last day

for service.]^—Service of a notice of appeal

from the County Court effected after four

o'clock in the afternoon of the seventh day

after the determination appealed from is bad.

Gregory v. Cryan, (1917) V.L.R., 63 ; 38

A.L.T., 102. F.C.

Order LXIV., r. 13—Divorce—Decree nisi

—Leave to file and enter after expiration of

one year from pronouncement—Resumption

of cohabitation, affidavit negativing—Order

LXII.—Divorce Rules 1906, rr. 125, 126.]—

See ante, Obdeb LXII. Pollett v. Pollett,

(1914) V.L.R., 679 ; 36 A.L.T., 61 ; 20

A.L.R., 375.

Stamps Act 1890 (No. 1140), sec. ?1—
Dutiable instrument—Assessment by Collector

of Imposts—Time within which appeal to bt

instituted-^Stating case on direction Of
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Attorney<'GeneTal after expiration of that time—Waiver. I'-^'See ante, Oeder LIX. In re

Stamps Acts ; Ex parte Oarpenter, (1914)

V.L.B., 53 ; 35 A.L.T., 105 ; 19 A.L.R., 589.

(41) Obdeb I.XV.^Cqsts.

I.—In Divorce Proceedings

—

See Costs,

cols. 144 and 149.

II.—Taxations/See Costs, cols. 149, et seq.

III.—Security for Costs

—

See, Costs cols.

151, et seq.

IV.—Recovery of Costs—/See Costs, cols.

152, et seq.

COL.

A. JTJEISDICTION . . . . . . . . 665

5. DISCEBTION, EXERCISE OF . . . . 666

(a) Public Officers 666

(6) Misdirection Induced by Party 666

(c) Each Pa/rty Successful on Some

Issue .

.

.

.

.

.

. . 667

(d) SoUcitor's Personal Liability . . 667

(e) Administration of Estates

;

Trusts ; Talcing Accounts . . 667

(/) Summons in Chambers ; Amount

of Costs 669

A.^JtJBISDICTION.

Divorce—Costs—Co-respondent ordered to

pay petitioner's costs to Frothonotary—No

time limit fixed—Order fixing time for pay-

ment—Decree not made absolute—Divorce

Rules 1906, r. 122.]—^Where by a decree nisi

in a divorce suit, an order is made directing

a co-respondent to pay the taxed costs of the

petitioner to the Prothonotary " such costs

not to be paid out to the petitioner until the

decree absolute has been obtained," but

fixing no time for the payment of the costs,

the Court has jurisdiction, before the decree

is made absolute, to make a supplemental

order directing the co-respondent to pay such

costs to the Prothonotary within a certain

time. Chafjey v. Chaffey, (1914) V.L.R.,

438; 36 A.L.T., 99; 20 A.L.R., 290.

Hodges, J. (1914).

Order LXV., r. 12—Costs—Actions of

contract or tort—Not more than £50 recovered

.^Costs on Supreme Court Scale-Jurisdic-

tion to order, when exercisable—Judgment

delivered and Court adjourned.]—A Judge
in Chambers has jurisdiction to " other-

wise order " under Order LXV., r. 12, after

judgment has been delivered and the Court

has adjourned. The application to the

Judge in Chambers should be made without

undue delay. Eobinsonv. Holdsworth, {1911}

V.L.R., 218 ; 38 A.L.T., 161 ; 23 A.L.R.,

109. Cussen, J.

B. DISCRETION, EXERCISE Or.

(o) Public Officers.

Costs— Appeal from Commissioner of

Patents.]—The costs of an appeal to the High

Court from the decision of the Commissioner

of Patents are in the discretion of the Court.

McDonald v. Com/missioner of Patents, 15

C.L.R., 713 ; 19 A.L.R., 61. H.C., Griffith,

G.J., Isaacs and Qavan Duffy, JJ. (1913).

Divorce—Costs—rintervention by Attorney-

General.]^—There is no settled practice that

costs will not be given against the Attorney-

General where his intervention in a divroce

suit has been unsuccessful. It is a matter

entirely in the discretion of the Court,

whether in such a case costs should be given

against him, and that discretion is to be

exercised upon a consideration of the facts

in each case. McDowell v. McDowell, (1913)

V.L.R., 332; 19 A.L.R., 364. a' Beckett,

J. (1913).

Transfer of Land Act 1915 (No. 2740), sees.

248, 249—Summons to Registrar of Titles to

uphold grounds of refusal—Costs of successful

party— Special circumstances.]— In cases

under sees. 248 and 249 of the Transfer ofLand

Act 1915 the successful party should, in the

absence of special circumstances, obtain his

costs. The fact that a novel or important

point of law is involved is not in itself a

special circumstance. In re Balffywr and

the Public Trustee (of England), (1916)

V.L.R., 397; 38 A.L.T., 104; 22 A.L.R.,

284. Ousse/n, J.

(6) Misdirection Induced by Pa/rty.

Costs—New trial rendered necessary by

way in which party conducted his case—Costs

of first trial.]
—^Where at the trial of an action

tp recover damages for negligence the
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defendant induced the Judge to take a view

which' left the questions of negligence and

damages undetermined, the Full Court,

in ordering a new trial, directed the defendant

to pay the costs of the first trial. Oswald v.

Australian Steamships Ltd., (1914) V.L.B.,

329; 35 A.L.T., 178; 20 A.L.R., 188.

F.C., a' Beckett, Hood and Cussen, JJ.

(c) 'Each Party Successful on Some Issues.

Costs^Plaintiffs successful in action

—

' Failure on particular issues—Fiidng sum to

be paid instead o£ awarding costs.]—^Where

the plaintiHs succeeded in the action but

failed on some issues, the Court, in order to

avoid taxation, fixed a sum to be paid by the

defendants to the plaintiffs, instead of award-

ing costs. Willmott V. Barber, 17 Ch. D.,

772, applied. Edgar v. Meade ; Walker v.

Meade, 23 C.L.R., 29 ; 23 A.L.R., 259.

Isaacs, J. (1916).

Practice—Taking accounts—Costs—Separ-

ate issues—Apportionment of costs—Order

LXV., rr. 1, 3—Order LV.]—The costs of

taking accounts before the Chief Clerk may
be apportioned between the parties to the

action on the basis of objections to items in

the accounts creating separate issues. Lang

V. McKenzie, (1914) V.L.R., 188 ; 36 A.L.T.,

5. Hodges, J.

{d) Solicitor's Personal Liability.

Costs—Action in name of Company in-

stituted without authority—Personal liability

of solicitor.]—Where an action was instituted

in the name of a Company without authority

the solicitor for the plaintiff on the record

was ordered to pay the costs of the action and

of proceedings to have the writ and the

service thereof set aside. Bullfinch Surprise

Gold Mining Co., No Liability v. Butler, 35

A.L.T., 99. Madden, G.J. (1913).

(e) Administ/ration of Estates ; Trusts ;

Taking Accounts.

Executors — Trustees — Commission —
Costs.]—^Where an executor administrator or

trustee applies for commission, he should bear

the costs of the application if the proceedings

are instituted for the sole purpose of obtaining

commission, but where other questions are

determined he should bear the costs of the

proceedings only in so far as they are in-

creased by the application for commission.

In re Wykes ; Strauss v. Wykes, (1916)

V.L.R., 200; 37 A.L.T., 190; 22 A.L.R.,

122. F.C.

Costs — Executrix — Commission — Pass-

ing accounts and fixing commission—Adminis-

tration and Probate Act 1915 (No. 3611), sec.

34.]—Upon an application by an executrix

for liberty to pass accounts and be allowed

commission. Held, that the costs of the

application as between solicitor and client

should be paid out of the estate, the costs of

taking the accounts and fixing commission

being reserved. Strauss v. Wykes, (1916)

V.L.R., 200; 37 A.L.T., 190; 22 A.L.R.,

122, discussed. Re Oillott, (1917) V.L.R.,

249; 39 A.L.T., 20; 23 A.L.R., 271.

Hodges, J.

Costs — Executor — Commission — Ac-

counts agreed to by beneficiaries—Applica-

tion solely for purpose of fixing commission

—

Administration and Probate Act 1915 (No.

3611), sec. 34.]—Upon an application by an

executor for liberty to pass his accounts and

be allowed commission, it appeared that the

beneficiaries had agreed to and accepted the

accounts, but that no agreement had been

come to as to the rate of commission. Held,

that the executor should pay the costs of the

application, the costs of passing the accounts

and fixing the commission being reserved.

Ee McMichael, (1917) V.L.R., 251; 39

A.L.T., 21 ; 23 A.L.R., 272. Hodges, J.

Administration and probate—Attorney of

English executor having probate sealed in

Victoria— Application for leave to pass

accounts and for commission—Costs.]—Where

an executor who had, as attorney under power

of English executors, procured an exemplifica-

tion of the English probate to be sealed in

his favour, applied for leave to pass his

accounts, and to be allowed commission, the

costs of the application were ordered to be

paid out of the estate. In re Moorhoiuse,

(1917)V.L.R., 530; 23 A.L.R., 286. Hodges,

J.
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Costs—Trustee company's liability—Pro-

ceedings to reduce late of commission

charged.]—Per Hood and Cussen, JJ.—
Where a dissatisfied beneficiary has to come

to Court to have the remuneration fixed by a

trustee company reduced, there is power to

award costs against the company as in any

other litigation respecting a disputed claim,

and the company is not entitled to be in-

denmified out of the trust estate. MacBean

V. Tnistees Executors and Agency Co. Ltd.,

(1916) V.L.R., 425; 38 A.L.T., 27; 22

A.L.R., 191. F.C.

Costs — Trustee — Personal liability —
Appeal to High Court.]—The administrators

of the estate of a deceased wife resisted an

action in the Supreme Court by the husband

by which he claimed that property in her

name was his, and, being defeated, they

appealed to the High Court, which upheld

the decision of the Supreme Court. Held,

that the administrators should personally

pay the costs of the appeal, as it was not in

the circumstances reasonable. Perpetiial

Executors and Trustees Association of Aus-

tralia Ltd. V. Wright, 23 C.L.R., 185 ; (1917)

V.L.R., 372 ; 23 A.L.R., 177. H.C., Barton,

A.C.J., Isaacs, Oavan Duffy and Rich, JJ.

Practice—Taking accounts—Costs—Separ-

ate issues—Apportionment of costs—Order

LXV., rr. 1, 2—Order LV.]—jSee ante, Co^ts,

col. 146. Lang v. McKenzie, (1914) V.L.R.,

188 ; 36 A.L.T., 5.

(/) Summons in Chambers ; Amount of Costs.

Practice—Summons in Chambers—Costs of

party taking out summons.]—In awarding

the costs of a summons in Chambers the party

taking out the summons should, on account

of the greater expense incurred by him, be

allowed one guinea extrar—in all, four

guineas. This does not apply to a summons

directions. Announcement by their

writ "—^Jurisdiction.]—The Court or Judge

may, under Order LXVII., r. 6, make an

order for substituted service of a writ of

habeas corpus. The King v. Taffs, (1914)

V.L.R., 520; 36 A.L.T., 34; 20 A.L.R.

(C.N.), 17. a'Beckett, J.

D.—MISCELLANEOUS.

Railways Act 1896 (No. 1439), sec. 11—
Railways Act 1890 (No. 1135), sees. 86, 87—
Evidence—Witness—Attendance before Board

constituted , under Railways Acts—Subpoena

to compel—Jurisdiction.]—Order made direct-

ing the issue of a subpoena to compel a person

not an employee of the Railways Commis-

sioners, to attend and give evidence before

a, Board constituted under sec. 11 of the

Railways Act 1896 on the hearing of a charge

preferred against an employee of the Com-

missioners. Re House, (1915) V.L.R., 178 ;

36 A.L.T., 140 ; 21 A.L.R., 183. Hood, J.

PRAHRAN AND MALVERN TRAM-
WAY TRUSTS ACTS,

Land—Compulsorily taken—Suitability for

tramway purposes—Enhanced value—Measure

of compensation—Notice to treat—Date at

which compensation should be fised—Con-

tract—Breach—Discharge—Prahran and Mal-

vern Tramways Trust Acts (Nos. 2130, 2166,

2294, 2296).]

—

See Compulsory Acquisition

OF Land and Compensation, col. 88. In re

Arbitration between Prahran and Mdhem
Tramways Trust and Ward, (1915) V.L.R.,

656 ; 37 A-.L.T., 45 ; 21 A.L.R., 378.

for

Honors, The judges, (1914) V.L.R.,

liminary Note ; 20 A.L.R. (C.N.), 1.

Pre-

(42) Obdbb LXVII.—Sebvioe of Obdebs,

Etc.

Order LXVH., r. 6—Habeas corpus-

Personal service—Substituted service—" Any

PRE-MATERNITY ORDERS.

See MAINTENANCE AND MAINTENANCE
ORDERS.

PRESUMPTION.

See EVIDENCE, cols. 296, 297 and 300.
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PRINCIPAL AND AGENT.

OOL.

I. AUTKOBITY OF AGIE^^ • . . fi71

II. Relation Between Pbincipal and

Agent 673

III. Relation Between Principal and

Third Party 679

IV. Relation Between Agent and

Third Party 680

I.

—

Authority of Agent.

Administration and Probate Act 1890 (So.

1060), sec. 4—Exemplification of English

probate—Power of attorney, whether suffi-

cient.]—See Executors and Administra-

tors, col. 320. In re Shannon, (1915) V.L.R.,

64 ; 36 A.L.T., 105 ; 20 A.L.R., 524.

Authority to sell—Contract containing un-

reasonable conditions—Objection by vendor

—

Commission.]—An agent for the sale of land

procured a purchaser at the price authorized,

and a contract was signed by the purchaser

and by the agent, containing the following

clause :

—

" Immediately on the signing of the

contract by the vendor and purchaser or their

respective agent or agents, it shall be lawful

for the vendor's agent to deduct and retain

his commission out of the deposit money and

pay the balance into a bank to a trust

account for the benefit of the vendor and

purchaser, until completion or annulment of

the sale, and he shall thereupon be free from

all responsibility and claim in the matter."

Upon the vendor insisting upon the elimina-

tion of this clause, the sale did not proceed,

and the agent sought to recover his commis-

sion from the vendor. Held, that he was

not entitled to recover, as the vendor was

justified in objecting to the above clause.

Hodges v. Montgomery, (1916) V.L.R., 90;

37 A.L.T., 131 ; 22 A.L.R., 28. Hood, J.

Building contract—Certificate for payment

— Authority of architect— Termination of

authority—Refusal to act—Knowledge of

contractor— Estoppel.]— See Contract or

Agreement, col. 129. Hoare v. McCarthy,

22 C.1,.B., 296 ; 22 A.L.B., 377,

Contract of agency—General employment

—

Sale of land—Authority to sell for "net

cash "—Commission.]^—A. wrote to B., an

agent, " I am prepared to accept £300 net

cash " for certain property for which he had

previously requested B. to find a purchaser

for a larger sum. B. sold the property for

£300, and that sum was duly paid to A.

Held, in an action by B. against A. for com.

mission, that the words " net cash " meant

clear of any claim for commission. Clark v.

Williams, 36 A.L.T. (Supplement), 1. Judge

Wasley (Cotmty Court) (1915).

Customs — Agent — Powers of—Customs

Act 1901 (No. 6 of 1901), sec. V&O.'l—SembU.—

Sec. 180 of the Customs Act 1901 does not

allow an agent to state as facts ratattets about

which the agent knows nothing. The King

V. Tarrant, 15 C.L.R., 172. Issacs, J. (1912).

Landlord and Tenant Act 1890 (No. 1108),

sees. 89, 92—" Person "—" Agent "—Re-
covery of possession—Summary proceedings

before Justices—Notice to guit and notice of

intention to proceed to recover possession

—

Notices signed and given in a firm name by a

firm as agents-^Sufficiency of—Proceeding in

firm name.]—A firm may be an " agent

"

of a landlord and take proceedings in the firm

name to recover possession of land under

Part V. of the Landlord and Tenant Act

1890 ; and a notice to quit and the prescribed

notice of intention to proceed to recover

possession to be signed and given to the tenant

may be signed and given by any partner in

the firm name. W. H. Tuckett & Sons v.

Ransom, 35 A.L.T., 93. a' Beckett, J. (1913),

Melbourne Harbor Trust Act 1890 (No.

1119), sees. 142, 157, 168—Penalties—Who
may sue for—Agent of person entitled to

penalties.]—See Information, col. 413. Mc-

Gowan v. Burns, (1914) V.L.B., 158; 35

A.L.T., 129 ; 20 A.L.R., 61.

Pounds Act 1890 (No. 1129), see. 25—Com-
plaint for demanding excessive trespass rates

—Notice to poundkeeper—Signature by agent.]

—See Pounds and Impounding. Herring

v. Stewm, (1914) V.L.B., 568 ; 36 A.L.T.,

62 ; 20 A.L.R., 305.
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11.—Eblation Between Peincipai and
Agent.

Agency—Commission—Work and labour-
Damages lor breach oJ contract—Effective
cause of sale—When commission earned.]
F. placed certain land in the hands of E. for
sale, and undertook to pay him the ordinary
commission if he effected a sale. E. intro-

duced to F. one H. as a purchaser, to whom
he also showed the property to be sold. H.
thereupon made an offer for the land, which
was refused by F. Subsequently F. was
willing to accept the price offered by H., and
promised E. a certain sum as commission if

he foimd a piirchaser at that price. E. then
brought F. and H. together, and F. said he
was willing to accept the price H. had offered,

but H. was not then ready to pay a deposit

or to execute any contract. F. thereupon
took the land out of E.'s hands, and placed it

with M. for sale. M. interviewed H. and
induced him to execute a contract in accord-

ance with his offer. Held, that E. was the

effective cause of the sale, and- therefore

entitled to the agreed commission, and that

inasmuch as E. had done aU he had con-

tracted to do his proper cause of action was
for work and labour done, and not for

damages for breach of contract for preventing

him from completing his undertaking by
wrongfully taking the sale of the land out

of his hands. EdeboMs v. Foy, (1917)

V.L.R., 537 ; 39 A.L.T., 44 ; 23 A.L.R., 366.

Hood, J. (1917).

Agreement to procure loan on mortgage

—

Evidence—Agent himself the' lender—Con-

tract concerning interest in land—Instruments

Act 1890 (No. 1103), sec. 208—Statute of

Frauds (29 Car. II., c. 3), sec. 4.]—In an

action in which the plaintiff alleged an oral

contract by which the defendant agreed to

raise for the plaintiff the sum of £84,000

upon the security of the plaintiff's station, of

which £72,000 or thereabouts was to be

secured upon first mortgage of the station at

4 per cent., and £12,000 upon second mortgage

of the station at 5 per cent., and that the

defendants had not raised that sum or any

part thereof. Held, by Isaacs and Powers,

JJ., Griffith, C.J., dissenting—(1) That

upon the evidence reasonable men might have
come to the conclusion that the defendants
for valuable consideration had undertaken
to find some person or persons able and willing

to lend the plaintiff £72,000 at 4 per cent, on
first mortgage, and £12,000 at 5 per cent, on
second mortgage, of the plaintiff's station,

other terms being reasonable
; (2) that such

agreement was an enforceable contract
; (3)

that under such a contract the defendants
were not entitled to lend their money ; and
(4) that such a contract was not a contract

concerning an interest in land, and was
therefore not within the Statute of Frauds,
sec. 4 (Instruments Act 1890 (No. 1103) ;

sec. 208). Gray v. Dalgety, 19 C.L.R., 356 ,

21 A.L.R., 72. H.C. (1914). [An appeal to

the Privy Council involving these questions
of law is pending.]

Contract—Agency—Agreement to procure

loan ,on mortgage—Validity—Whether agent
entitled to lend own money.]—In an action

tried with a jury in which the plaintiff

alleged an oral contract by which the defend-

ants agreed to raise for the plaintiff the sum
of £84,000 upon the security of the plaintiff's

land, of which £72,000 or thereabouts was
.to be secured upon first mortgage of the land

at 4 per cent., and £12,000 upon second

mortgage of the land at 5 per cent., and that

the defendants had not raised that sum or

any part thereof, Held, by Isaacs, Higgins,

Gaman Duffy, Powers and Rich, JJ.,
( Griffith,

C.J., and Barton, J., dissenting) (1) that

upon the evidence reasonable men might
have come to the conclusion that the defend-

ants for valuable consideration had under-

taken to find some person or persons able and
willing to lend the plaintiff £72,000 at 4 per

cent, on first mortgage, and £12,000 at 5 per

cent, on second mortgage of the plaintiff's

land, other terms being reasonable ; (2) that

such an agreement was an enforceable con-

tract ; (3) that under such a, contract the

defendants were not entitled to lend their

own money. Gray v. Dalgety & Co. Ltd.,

19 C.L.R., 356; 21 A.L.R., 72, approved.

Gray v. Dalgety <fe Co. Ltd., 21 C.L.R., 509
;

(1916) V.L.R., 444; 22 A.L.R., 228. H.C.

[In this case an appeal to the Privy Council

is pending].

22
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Contract—Agency—Agreement to procure

•loan on mortgage of land—Interest in land

—

Statute of Frauds (29 Car. II., c. 3), sec. 4—
Instruments Act 1890 (No. 1103), sec. 208.]—

A contract whereby A. for valuable considera-

tion undertakes to find some person or per-

sons able and willing to lend to B. £72,000

at 4 per cent, on first mortgage, and £12,000

at 5 per cent, on second mortgage of B.'s

land, other terms being reasonable, is not a

contract concerning an interest in land, and

is therefore not within the Statute of Frauds,

sec. 4
(
Instruments Act 1890, sec. 208). Gray

V. Dalgety do Go. Ltd., 21 C.L.R., 509 ; (1916)

V.L.R., 444 ; 22 A.L.R., 228. [In this case

an appeal to the Privy Council is pending].

Estate agent—Sale of land—Efficient cause

of sale—Commission.]—One M. placed a

property in the hands of C, an agent, for sale.

C. introduced one H. to M. H. was satisfied

with the property, and was willing to buy at

the price asked, provided he were able to sell

his own property. H. then set about obtain-

ing a purchaser for his own property, and

ultimately sold it through P., another agent.

H. told P. that he would sell it only if he

could buy M.'s property. P. saw M. and M.

put his property into P.'s hands. H. there-

upon sold his property through P., and agreed

to buy M.'s property; Held, that the sale

of M.'s property was brought about by C,

and that he was entitled to commission.

Grerar v. McGoohe, (1913) V.L.R., 62. F.C.,

Madden, G.J., Hood and Gvssen, JJ.

Order to review—Power of Court—Uncon-

tradicted evidence—Inference as a matter of

law—Inference of fact—Principal and agent

—

Commission.]—See Justices op the Peace,

col. 471. AUom v. Dunn, (1917) V.L.R.,

70; 38A.L.T., HO; 23 A.L.R., 3.

Remuneration of agent—Implied contract

for reasonable commission^—Written contract

after work done—Evidence.]—The plaintiff

who was employed by the defendant to sell

one station property and to find a lessee for

another, before any express agreement had

been made as to his remuneration found a

person. A., who was ready and willing to

pvirchase the one and to lease the other on the

terms proposed by the defendant, and with

him the defendant entered into a contract.

Subsequently, the contract having fallen

through, the plaintiff was employed by the

defendant to raise a sum of money for him,

which it was hoped would enable the pur-

chase and lease by A. to be carried through,

and at the same time a written agreement was

entered into between the plaintiff and the

defendant by which it was provided that in

the event of the completion of the sale and

lease the defendant should pay to the plain-

tiff a certain sum, amounting to 2J per cent,

of the purchase money of the one station,

and 5 per cent, of a year's rent of the other;

and " representing commission due to " the

plaintiff " on these transactions." It was

further provided by the agreement that the

plaintiff should accept a promissory note for

the amount payable a year afterwards, which

should be renewed until the defendant

received enough from the proceeds of the

sale and lease to pay it. The sale and leasing

were never completed. In an action by the

plaintiff against the defendant to recover the

sum mentioned in the written agreement,

the trial Judge found that when the written

agreement was entered into the plaintiff had

a right to recover a reasonable sum for

commission in respect of the work he had

then done, and thai the written contract did

not deprive him of that right, and he accord-

ingly gave judgment for the plaintiff for a

sum made up of 1 per cent, of the purchase

money and 5 per cent, of a year's rent. On
appeal by the defendant to the High Court,

Held, by Barton and Gavan Duffy, JJ.

( Isaacs, J., dissenting), that the evidence

supported the findings, and that the judg-

ment should therefore be sustained. Fry v.

Byrne, 23 C.L.R., 589. H.C. (1917).

Secret profit made by agent—Liberty of

agent—Fiduciary relation^—Accounts.]—The

estate of a testator was indebted to the

defendants in a, smn of money alleged to

amount to £200,000 for advances made in

respect of a station property which, with the

stock and plant thereon, was the only asset

of the estate. As the result of negotiations

between the defendants and the executrix,

an agreement was entered into between the
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defendants, the executrix, and the plaintiff,

who was a son of the testator, by which it was
agreed that, subject to the sanction of the
Supreme Court (which was afterwards ob-
tained) and in order to effect a compromise
between the executrix and the defendants,

they should consent to a sale of the station by
the executrix to the plaintiff for £180,000;
that the defendants should release all their

securities over the property, and the executrix

should transfer it to the plaintiff ; that the

defendants should retain all the titles to the

land until the mortgages next to be men-
tioned shoiild have been given by the plain-

tiff, and that if such mortgages should not be

given the plaintiff should secure the debt of

£180,000 with interest thereon at 5 per cent,

per anniuu to the defendants by mortgage or

other security ; that subject to the sanction

of the Supreme Court being obtained the

defendants would use their best endeavours

to obtain for the plaintiff a first mortgage

on usual and rep,sonable terms on the station

land for such amount as they could obtain

at a rate not exceeding 5 per cent., and the

plaintiff should execute such mortgage, and

pay the mortgage money to the defendants in

partial discharge of the debt, but should not

be personally liable to the mortgagee for

principal or interest ; that after such first

mortgage was obtained the plaintiff should

give the defendants a second mortgage over

the land and a first mortgage over the stock

and plant to secure the balance of the £180,000

also without personal liability ; that the first

and second mortgages on the land should be

for concurrent terms of five years ; and that

upon completion of these arrangements the

defendants shotdd release the testator's

estate from all claims. It was further

stipulated that during the term of the mort-

gages the plaintiff should only draw from the

income of the station by way of salary £600

a year, and that, after payment of that sum

and the working expenses and interest, the

surplus profits should be accumulated and

placed to a suspense account with the defend-

ants, and at the end of five years should be

paid to them in reduction of the mortgage

debt. In pursuance of this agreement the

defendants obtained for the plaintiff a first

mortgage of £100,000 at 5 per cent., but with-

out the plaintiff's knowledge entered into an

agreement with the mortgagee by which,

in consideration of a commission of J per

cent, per annum, to be paid to them by the

mortgagee out of the interest payable by the

plaintiff, they agreed to guarantee the pay-

ment of principal and interest, and under that

agreement the defendants were paid by the

mortgagee £2,500, being £2S0 each half-year

during the term of the mortgage. In an

action by the plaintiff against the defendants

to recover the £2,500 as being a secret profit

made by them while acting as his agent in

connection with the loan of £100,000, Held,

by Isaacs, Gavan Duffy and Bich, JJ.

(Griffith, C.J., and Barton, J., dissenting),

that the defendants were agents in the

ordinary sense for the plaintiff to obtain the

loan of £100,000 for him, and owed to him

the ordinary duty of agents, and that, there-

fore, the plaintiff was entitled to payment to'

him of £3,500, and not merely to have the

sum brought into the accounts between him

and the defendants. Held, by Griffith,

G.J., and Barton, J., that there was no such

fiduciary obligation on the part of the

defendants as to preclude them from entering

into an independent agreement with the new

mortgagees to induce them to lend the money

at the nominal rate of 5 per cent., and that if

there was the amount recoverable would not

exceed the profit, if any, which the defend-

ants derived from that agreement. Keogh v.

Dalgety & Go. Ltd., 22 C.L.R., 402; (1917) ,

V.L.R., 11 ; 22 A.L.R., 450. H.C. (1916)

Stockbroker employed to buy shares—Rules

oJ exchange, how far principal bound' by

—

Failure to deliver within reasonable time

—

Repudiation of contract—Reasonableness and

legality of rules.]

—

See Contbact oe Agkee-

MENT, col. 118. Morgan v. Bennett, (1915)

V.L.R., 53 ; 36 A.L.T., 140 ; 21 A.L.R., 1.

Will—Trustee authorized to act as agent

and to be paid the usual commission—Insur-

ance of trust property by trustee—Commission

paid by insurance company to trustee

—

Whether trustee entitled to retain.]

—

See

Tbtjsts and Teustebs. Re Baphael, (1914)

V.L.R., 557 ; 36 A.L.T., 94.
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III.

—

Relation Between Pbinoipai and

Third Paety.

Estoppel—Delivery of goods to agent to sell

—Goods sold by agent in his own name-

Authority of agent exceeded—Undisclosed

principal—Two innocent parties—Liability of

party whose conduct brings about loss.]—The

plaintiff, the owner of certain biillocks,

delivered them to R., with authority to sell

them through an agent and to receive the

price. The defendants were agents for the

sale of cattle whom R., as the plaintiff was

aware, had frequently employed to buy and

sell cattle on his own behalf and to whom,

as a result of these transactions, R. was

indebted. R., to the knowledge of the

plaintiff, used the bullocks in the work of

his farm for some time, and then, upon being

pressed by the defendants for a settlement of

his accoimt, he told them they might sell the

bullocks. The defendants, who knew nothing

of the plaintiff in connection with the bxdlocks,

sold them and received a, promissory note

from the purchaser payable three months

after date for the amount of the purchase

money, and immediately credited R. with

this amount in their account with him.

There still remained a, balance due by R. to

the defendants. The promissory note was

duly met and paid. In an action to recover

the amount received by the defendants on

the sale of the bullocks, Held, that the

plaintiff was not entitled to recover. Worsley

v. Mathieson and Davies, 38 A.L.T., 114.

F.C., Hodges, Hood and Cussen, JJ. (1916).

Fraud of agent—Scope of employment

—

Agent to collect evidence—Perjured evidence

procured.]—The principle that a person is

responsible for the fraud of his agent does not

apply where an agent, employed to collect

evidence, procures persons to commit perjury.

In such a case the fraudulent acts done by

the agent are not within the scope of his

employment. Ronald v. Harper, (1913)

V.L.R., 311; 35A.L.T., 20; 19 A.L.R., 263.

Madden, O.J., a' Beckett s.nd Cussen, JJ.
(1913).

Local government—Misfeasance—Servant of

municipal council, authority of—Adoption

and ratification of acts of servant—Liability

of council for injuries sustained owing to

defective construction of footbridge.]—See

Local Goveknment, col. 531. Johnston v.

Marong Shire, (1913) V.L.R., 287 ; 35 A.L.T.,

3 ; 19 A.L.R., 247.

Practice—Substituted service of writ

—

Defendant Company registered in England

and carrying on business there and in the

Commonwealth—Service upon agent within

Commonwealth—Service and Execution of

Process Act 1901 (No. 11), sec. 4—Order IX.

(Rules of 1906)—Order X.]—/See Pkaotioe

AND Pleading. Stubbs v. Lonsdale <Ss Co.

Ltd., (1915) V.I,.R., 448 ; 37 A.L.T., 13.

Rebuilding operations—Injury to neigh-

bour's property—Independent contractor-

Liability of owner.]—A building owner who

orders rebuilding operations from which, in

the natural course of things, injurious conse-

quences to his neighbours must be expected

to arise unless means are adopted by which

such consequences may be prevented, is

bound to see to the doing of that which is

necessary to avoid the mischief, and cannot

relieve himself of his responsibility by employ-

ing a, competent and experienced contractor.

Bower v. Peate, 1 Q.B.D., 321, at p. 326,

followed. Harris v. Carnegie^s Pty. Ltd.,

(1917) V.L.R., 95 ; 23 A.L.R., 75. a' Beckett,

J.

IV.

—

Relation Between Agent and Third

Paety.

Husband and wife—Necessaries supplied to-

household — Liability of wife — Married

Women's Property Act 1890 (No. 1116), sec.

4 (1), (3)—Married Women's Property Act

1896 (No. 1416), sec. 2 (a).]—See Maeried

Woman, col. 543. Harvey v. Ottoway, (1915)-

V.L.R., 520 ; 37 A.L.T., 71 ; 21 A.L.R., 380.

Vendor and purchaser—Contract—Rescis-

sion—Fraud—Misrepresentation •— Materiality

—Joinder of vendor and his agent as defend-

ants—Remedy against agent—Damages.]—
See Contract oe Ageeement, coL 107.

Sibley v. Grosvenor, 21 C.L.R., 469 ; 22

A.L.R., 113.
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PRINCIPAL AND SURETY.

Mortgage—Further advances—Guarantee to

Bank to secure overdraft—Assignment by
mortgagor—Payment under guarantee after

notice of assignment.]—/Sec Moetgagoe and
MoBTGAGEE, col. 561. Wilson V. Holland,

<1915) V.L.R., 46; 36 A.L.T., 130; 21
A.L.R., 35.

War precautions—Moratorium—Guarantor
—Creditor's right to sue principal debtor

suspended—Effect on right to sue guarantor-
War Precautions Act 1914-1916, sec. 4—War
Precautions (Moratorium) Regulations ; Statu-

tory Rules 1916, No. 284, No. 324 ; 1917, No.

13.]—See Wae. Pbecautions. Union Bank
of Australia Ltd. v. Clarke, (1917) V.L.R.,

105 ; 38 A.L.T., 133.

PRISONER.

CRIMINAL LAW, cols. 167, et seq.

PRIVILEGE.

See DEFAMATION, cols. 209 et seq.

PRIZE LAW AND JURISDICTION.

Prize Court— Jurisdiction ^- Goods dis-

charged from ship on to wharf.]—The fact

that enemy goods have been discharged from

the ship on to a wharf, where they have been

seized, does not deprive the Prize Coirrt of

jurisdiction. In re 30 Oases Insect Powder

Cargo ex s.s. " Rygja," (1915) C.L.R., 179;

36 A.L.T., 152; 21 A.L.R., 181. Hood, J.

<1915).

Trading with enemy—Free ships, free goods

—Illegal trading under cover of neutral flag

—

Praudulent device—Declaration of Paris 1855,

Article 8.]—Article 2 of the Declaration of

Paris, which provides that " the neutiral flag

covers enemy goods with the exception of

contraband of war " will not protect goods

which are the subject matter of a prohibited

intercourse with the enemy. In re 30 Cases

of Insect Powder, Cargo ex s.s. " Rygja,"

(1915) V.L.R., 1,79; 36 A.L.T., 152; 21

A.L.R., 181. Hood, J. (1915).

PROBATE

See EXECUTORS AND ADMINISTRA-
TORS, cols. 315 ei seq.

PROBATE DUTIES

-See DUTIES ON ESTATES OF DECEASED
PERSONS, cols. 228 et seq.

PROfflBITION

Imprisonment of Fraudulent Debtors Act

1890, Nature of proceedings in Court of Petty

Sessions under— Execution-— Prohibition —

•

Proceedings regular on face—Existence of

another remedy—Discretion—Husband and

wife—Remedy of wife for protection of her

property^—Married Women's Property Act

1890 (No. 1116), sec. 15.]—A wife obtained,

in a Court of Petty Sessions, an order against

her husband for payment of a debt. The

order did not disclose the fact that the

parties were husband and wife. The wife

subsequently proceeded under the Imprison-

ment of Fraudulent Debtors Act 1890, and

obtained an order against her husband, which

was confirmed on appeal to the Court of

General Sessions. Held, that, ^s the pro-

ceedings undef the Imprisonment of Fraudu-

lent Debtors Act 1890 were merely a process

of execution of the order for payment of the

debt, and that order was regular on its face,

prohibition was not the proper remedy. The

rule that prohibition will not lie where there

is another remedy, and the discretionary

character of the remedy by prohibition,

exemplified. iJ. v. Wasley ; Ex parte

Frankel, (1914) V.L.R., 635 ; 36 A.L.T., 72 ;

20 A.L.R., 326. Hood, J. (1914).
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Practice—General Sessions—Writ of pro-

hibition, direction of.]—A writ of prohibition

to restrain further proceedings on an order

made by the Court of General Sessions should

be directed to the Court of General Sessions,

and not to the Chairman. R. v. Wasley

;

Ex parte Frankel, (1914) V.L.B., 635; 36

A.L.T., 72; 20 A.L.R., 326. Hood, J.

(1914).

PROVIDENT SOCIETIES.

Misrepresentation—Contract to take shares

in provident society—Acquiescence—Delay in

bringing action—Provident Societies Act 1890

(No. 1131), sees. 7, 23, Z5.]—See Conteaot ob

Agbeement, col. 108. Cwil ^Service Co-

operative Society of Victoria Ltd. v. Blyth, 1

7

C.L.R., 601; (1914) V.L.R., 305; 20 A.L.R.,

161.

PUBLIC SERVICE.

Commonwealth Public Service—Board of

appeal—Right of appellant to be represented

by counsel—Commonwealth Public Service

Act 1902-1915 (No. 5 of 1902—No. 37 of 1915),

sees. 48, 50.]—On the hearing of an appeal

by an officer of the Commonwealth Public

Service to a Board appointed under sec. 50

of the Commonwealth Public Service Act

1902-1915, the appellant is entitled to be

represented by counsel. Ex parte Kay, 22

C.L.R., 183 ; 22 A.L.R., 382. Griffith, C.J.,

Barton and Isaacs, JJ. (1916).

Commonwealth Public Service—Offence by

officer—Investigation—Reference to Board of

Inquiry— Report— Penalty— Condition pre-

cedent—Suspension of officer— Common-
wealth PubUc Service Act 1902-1915 (No. 5 of

1902—No. '37 of 1915), sec. 46.]—Where an

officer of the Public Service of the Common-
wealth is charged with an offence under sec.

46 of the Commonwealth Public Service Act

1902-1915, the charge may be referred to a

Board of Inquiry trader sub-sec. 4 of that

section, notwithstanding that the officer has

not been suspended under sub-sec. 2 or further

suspended under sub-sec. 4. Therefore,

where an officer charged with such an offence

was permitted by the Chief Officer to continue

the performance of his duties pending the-

determination of the charge and voluntarily

assented to so continue. Held, that the

subsequent proceedings and report of the

Board of Inquiry in relation to the charge,

and the consequent reduction of the officer

in status and salary, were not ultra vires.

Taylor v. The Commonwealth, 23 C.L.R.,

250. Isaacs, J. (1917).

Commonwealth PubUc Service—Vacant

office—Appointment— Promotion — Recom-

mendation by PubUc Service Commissioner

—

Right of appeal—Officer "affected"—Com-

monwealth PubUc Service Act 1902-1911 (No.

5 of 1902—No. 26 of 1911), sec. 42, 44, 50.]—

Where on a vacancy occurring in an office

in the Commonwealth Public Service several

officers in the same Department apply for the

vacant office, and the Public Service Commis-

sioner recommends for appointment one who

is junior in service to another, the latter is

" affected " by the recommendation within

the meaning of the Commonwealth Public

Service Act 1902-1911, and may appeal under

that section. The King v. Public Service

Commissioner for the Commonwealth ; Ex
pa/rte Killeen, 18 C.L.R., 586 ; 20 A.L.R.,

453. H.C., Isaacs and Powers, JJ.
( Griffith,

C.J., dissenting) (1914).

Mandamus—Issue futile—Commonwealth

pubUc servant—AppUcatiou for appointment

to vacant office—Right of appeal not given

effect to by PubUc Service Commissioner

—

Vacancy filled by appointment of another

officer.]—On a vacancy occurring in an office

in the Commonwealth Public Service several

officers in the same Department applied for

the vacant office, and the Public Service

Commissioner recommended for appointment

one who was junior in service to another.

The latter, being within the meaning of sec.

50 of the Commonwealth Public Service Act

1902-1911 " affected " by such recommenda-

tion, gave the Commissioner notice of appeal,

but the Commissioner was erroneously of

opinion that an appeal did not lie, and took

no proceedings on the notice, and the junior

was appointed to the office. Held, that
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mandamus should not issue to command the
Commissioner to proceed with the appeal, as

it would be futile. The King v. Public

Service Commissioner Jor the Gommormealth
;

Ex parte Killeen, 18 C.L.R., 586 ; 20 A.L.R.,

453. H.C., Griffith, C.J., Isaacs axidPowers

JJ. (1914).

Public Service Act 1912 (No. 2383), sec. 2—
Reclassification of officers permanently em-
ployed in the Public Service—Provisional

classification—Appeal, right of—"Hear and
determine "—Final classification, what is.]

—

Under sec. 2 (4) of the Public Service Act

1912, in order that an appeal may be " heard

and determined " the appellant must be

given something in the nature of an individual

hearing. UntU such a hearing has been

granted a classification purporting to be a

final classification published in the Govern-

ment Gazette under sec. 2 (9) is not a, final

classification so far as an appellant, who has

not had such a hearing of his appeal is con-

cerned. Pex V. Morrison ; Ex parte Glever-

don, (1913) V.L.R., 351; 35 A.L.T., 183;

19 A.L.B., 320. Cussen, J. (1913).

PubUc service—Pension or superannuation

or retiring allowance—Officer of Department

transferred to Commonwealth—Benefits con-

ferred by State Act—The Constitution (63 &
64 Vict. c. 12), sec. 84—PubUc Service Act

1883 (No. 773), sees. 2, 99, 101—Civil Service

Act 1862 (No. 160).]—The words " at the

time of the passing of this Act " in sec. 99

of the Public Service Act 1883 mean 1st

November 1883, and not the time when the

proclamation pursuant to sec. 101 was issued.

Held, therefore, that a person who did not

on 1st November, 1883, hold an office in the

Public Service, but was permanently ap-

pointed to an office before the proclamation

referred to in sec. 101 was issued, was not

entitled to the benefits conferred by sec. 99.

Blaney v. The Commonwealth, 23 C.L.R.,

177. Isaacs, J. (1917).

Supreme Court Act 1912 (No. 2437), sec 3

—^Barrister and solicitor—Admission to prac-

tice—Managing clerk—Clerk in Public Service

in office of Crown Solicitor—"Practising

barrister and solicitor "—" Direction and

supervision."]

—

See Solicitor. In re Su-

preme Court Act 1912 ; In re Ross, (1913)

V.L.R., 291; 34 A.L.T., 214; 19 A.L.R.,

262.

PURE FOOD ACTS

Health Act 1890 (No. 1098), sees 43, 61, 68

—Pure Food Act 1905 (No. 2010), sees. 2, 23—
Sale of article not of quality demanded—Pro-

duction in Court of parts retained by pur-

chaser.]

—

See Health (Public), col. 379

Rider V. Woodmason, (1913) V.L.R., 294; 35

A.L.T., 12 ; 19 A.L.R., 245.

Health Act 1890 (No. 1098), sees. 43, 71—
Pure Food Act 1905 (No. 2010), sees. 24 (g),

32, 41—Sale of articles not of the nature, sub-

stance and quality of articles demanded by

purchaser—Written warranty that articles in

question same as demanded by purchaser

—

Defence that articles purchased with such

warranty from maker—Printed label declaring

articles of proper standard^—Statement by

maker that articles bear such label—Contract

to supply quantity of such articles—Property

in articles not passing until delivery—Whether

writing necessary.]

—

See Health (Public),

col. 378. Rider v. Crofts, (1914) V.L.R., 4;

35 A.L.T., 87 ; 19 A.L.B., 559.

Health—Sale of adulterated article of food

—Reasonable precautions—Supervision of em-

ployees—Whether element in precantions-v-

Evidence—Uncontradicted evidence of witness

for prosecution showing ignorance of adultera-

tion by defendant—Whether Justices may dis-

regard—Pure Food Act 1905 (No. 2010), sees.

32, 35, 36.]—See Health (Public), col. 378.

Lennox v. Callaghan, (1915) V.L.R., 461 ; 37

A.L.T., 18.

Pure Food Act 1905 (No. 2010), sees. 3, 4,

24, 35—Health Act 1907 (No. 2126), sec. 4—
" Or other article or substance or compound "

—Whether limited to articles of food^—Pills

—

Drugs — " Falsely described."]

—

See Health

(Public), col. 377. Rees v. Whitfield, (1913)

V.L.R., 554 ; 35 A.L.T., 85 ; 19 A.L.R., 502.

Pure food—Adulterated article of food,

sale of—Analyst's certificate—Incorrect copy
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served on defendant—Omission o£ date of

delivery of sample to analyst—Materiality of

omission—Jurisdiction—Pure Food Act 1905

(No. 2010), sees. 17, 19 (3), 21, 22, 23, 24, 25—

Health Act 1890 (No. 1098), sees. 58, 59, 65,

67, 68, Second Schedule.]—"See Health

(Public), col. 380. Robinson v. Ritchie,

(1913) V.L.R., 140; 34 A.L.T., 165; 19

A.L.R., 122.

Pure Food Act 1905 (No. 2010), sees. 24, 32,

33, 35—Sale of adulterated article of food

—

Exculpatory provisions—Reasonable precau-

tions against committing an offence—Pur-

chase from wholesale merchant of good repute

—Highest market price paid to merchant.]—
See Hbaith (Public), col. 377. McGulloch

V. Frost and Winsor, (1914) V.L.R., 448 ; 36

A.L.T., 21 ; 20 A.L.R., 282.

RABBITS

See VERMIN.

RACING

See CLUB.

RAILWAYS

Compensation for land compulsoiily taken

—Withdrawal of notice to treat—Simul-

taneous service of second notice to treat—Date

to be considered in valuing land—Lands Com-

pensation Act 1915 (No 2678), sees. 9, 35.]—

The Victorian Railways Commissioners served

the owner of certain land with notice to treat

on 12th May, 1913. On 26th Jxme, 1914,

they served him simultaneously with a second

notice to treat and a notice withdrawing the

first notice to treat. Held, that the first

notice to treat having been abandoned, com-

pensation should be based on the value of the

land at the date of' the service of the second

notice to treat. Re Laycock and the Victorian

Railways Gommissioners, (1917) V.L.R., 556 ;

39 A.L.T., 65; 23 A.L.R., 329. F.C.,

Madden, O.J., Hodges and Hood, JJ. (1917).

Compensation for land compulsorily taken

—

Land taken from owner for railway purposes

—

Land retained by owner depreciated in value

by railway traffic—Depreciation not due to

anything done on land taken—Lands Compen-

sation Act 1915 (No. 2678), sec. 35.]^The

Victorian Railways Commissioners, under

their statutory powers, took a public road

adjoining land belonging to L., also a piece of

land belonging to L., and also land belonging

to other owners for the purpose of building a

railway along such road past the land retained

by L. on to the land taken from L. and that
,

taken from the other owners, where the Com-

missioners proposed to establish a depot for

goods. The land taken from L. was separ-

ated by a street from that retained by him.

In an arbitration between the Commissioners

and L., the arbitrator found that in order to

use the land taken from L. as part of the

depot for goods the Commissioners would

have to run trains past the land retained by

L., which, owing to smoke smuts and vibra-

tion would be thereby depreciated in value,

but that this depreciation in value would not

arise from any act which the Commissioners

were likely to do or omit on the land taken

from L. Held, that L. was not entitled to

compensation for such depreciation. Re

Laycock and The Victorian Railways Com-

missioners, (1917) V.L.R., 556; 39 A.L.T.,

65; 23 A.L.R., 329. F.C., Madden, C.J.,

Hodges and Hood, JJ. (1917).

New trial—Action tried by jury—Railway

train—Invitation to alight—Verdict supported

by evidence.]—In an action in the County

Court to recover damages for injuries caused

by the negligence of the defendants' servants,

the question was whether the defendants'

railway train in which the plaintiff was

travelling stopped at a station a reasonably

sufficient time for passengers to alight. The

jury, having found a verdict for the plaintiff,

the County Court Judge ordered a new trial

on the ground that the verdict was not one

that could reasonably be found on the evi-

dence, and the Supreme Court, on appeal,

affirmed that order. Held (by Oavan Duffy,

Powers and Rich, JJ., Griffith, G.J., dissent-

ing), that there was evidence to support the

verdict of the jury, and that the verdict was
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mot perverse, and therefore that the order for

a new trial should not have heen made.
Prentice v. Victorian Railways Commis-
sioners, 18 C.L.R., 526; (1914) V.L.R., 580;
20 A.L.R., 360. H.C.

Railways Act 1896 (No. 1439), sec. 11—
Railways Act 1890 (No. 1135), sees. 86, 87—
Evidence—Witness—Attendance before Board
constituted under the Railways Acts —
Subpoena to compel—Jurisdiction.]—Order
made directmg the issue of a subpoena to

compel a person, not an employee of the

Railway Commissioners, to" attend and give

.evidence before a Board constituted under
sec. U of the Railwdys Act 1896 on the hear-

ing of a charge preferred against an employee
-of the Commissioners. Re House, (1915)

V.L.R., 178 ; 36 A.L.T., 140 ; 21 A.L.R.,

183. Hood, J. (1915).

Workers' Compensation Act 1915 (No.

2750), Second Schedule, clause 3—Compensa-
tion—Matters to be considered in fixing

—

Gratuitous pension—Railway worker—Arbi-

tration.]—See Employer and Employee.
Barry v. Victorian Railways Commissioners,

<1916) V.L.R., 686; 38 A.L.T., 112; 22

A.L.R., 388.

RAPE

See CRIMINAL LAW, col. 174.

BATES

See LOCAL GOVERNMENT, cols. 523, 524.

REAL PROPERTY ACTS

Adverse possession—Action for possession

of land—Decision on question of fact—Weight

of evidence—Reversing of finding of fact-^-

Appeal.]—See Limitations (Statutes of),

col. 515. Oraine v. Australian Deposit and

Mortgage Bank Ltd., 15 C.L.R., 389.

Land—Adverse possession—Dispossession of

rightful owner—Re-entry by rightful owner,

whether amounting to resumption of posses-

sion—Real Property Act 1890 (No. 1136), sec.

19—Real Property Act 1907 (No. 2086), sec,

2.]—See Limitations (Statutes or), col.

513. Robertson v. ButUr, (1915) V.L.R., 31

;

36 A.L.T., 111 ; 20 A.L.R., 520.

Landlord and tenant—Occupation of land in

consideration of payment of rates—Tenancy

nature of—Notice determining tenancy—Real

Property Act 1915 (No. 2719), sees. 18, 23, 43.]

—See Landlord and Tenant, col. 474.

Langmore v. Vines, (1917) V.L.R., 595 ; 39

A.L.T,, 62 ; 23 A.L.R., 295.

Limitations, Statutes of—21 Jac. I., c. 16

—

Real Property Act 1890 (No. 1136), sec. 47—
" Judgment "—Order of Court of Petty Ses-

sions.]—See Justices of the Peace, col.

463. O'Shanassy v. Monigatti, 36 A.L.T.

(Supplement), 3.

Limitations, Statutes of—Adverse posses-

sion—Land in possession of equitable owner

—

Right of legal owner to recover land—Real

Property Act 1890 (No. 1136), sees. 18, 23.]—

See Limitations (Statutes of), col. 514.

Murdoch v. Registrar of Titles, (1913) V.L.R.,

75 ; 34 A.L.T., 156 ; 19 A.L.R., 66.

Mortgagee in possession—Title by adverse

possession—Mortgagor continuing on register

as proprietor—Release of easement—Subse-

quent sale to purchaser with notice of release

—

Clean certificate of title to purchaser—Whether

purchaser bound by release—Real Property

Act 1915 (No. 2719), sec. 43—Transfer of

Land Act 1904 (No. 1931), sec. 10—Transfer
of Land Act 1915 (No. 2740), sees. 87 et seq.]—

See Easement, col. 240. Tuckett v. Brice,

(1917) V.L.R., 36; 38 A.L.T., 194; 23

A.L.R., 85.

Practice—Title by adverse possession

—

Registered proprietor deceased—Parties

—

Transfer of Land Act 1904 (No. 1931)—Rules

of the Supreme Court 1906, Chapter VIIL]—

See Limitations (Statutes of), col. 517.

Tregent v. Templeton, (1914) V.L.R., 613;

36 A.L.T., 125.

Real Property Act 1890 (No. 1136), sec. 181

—Instruments in writing relating to land

—
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Mortgage—Registiation—Subsequent encum-

biancer without notice of prior encumbrance

—

Priority—" Made and executed bona fide,"

meaning of—Prior encumbrance unregistered

—Negligence of prior encumbrancer facilitating

fraud—Reliance on statements of solicitor.]

—

A., the owner of certain land under the

general law, executed a mortgage of the land

to B. in order to secure the repayment of a

loan of £600. A., who was B.'s solicitor,

prepared the mortgage and told B. that by
omitting to register the mortgage expense

would be saved, that registration was un-

necessary, and that the mortgage was all

right without registration. B. was satisfied

with these statements, and did not register

,
the mortgage nor ask for or obtain the title

deeds. Subsequently A. executed a mort-

gage of the land to C. to secure repayment of

a loan of £2,000. The mortgage to C. was
registered. In taking the mortgage C. had
no notice or knowledge of the prior mortgage

to B., and throughout acted bona fide and

with reasonable care. Held, that a deed is

made bona fide within the meaning of sec.

181 of the Real Property Act 1890 if it effects

a real transaction in land, although the

grantor may be acting mala fides towards

a, prior grantee, and accordingly that A.'s

mala fides towards B. did not affect the

priority acquired by the registration of the

mortgage to C. Held, also, that B.'s

priority was also lost to her by her negligent

conduct, notwithstanding that such conduct

resulted from her trusting in her solicitor.

Davidson v. 0' Halloran, (1913) V.L.K., 367 ;

35 A.L.T., 46; 19 A.L.R., 305. Hood, J.

(1913).

Rules of Supreme Court 1906, Chapter

VIII.—Practice—Transfer of Land Act 1904

(No. 1931)—Proceedings to establish title by

adverse possession—Application by summons.]

—iSee Limitations (Statutes oj?), col. 517.

Tregent v. Templeton, (1914) V.L.R., 613 ; 36

A.L.T., 125. .

Transfer of Land Act 1915 (No. 3740), sees.

87, 89, 248—Adverse possession, title by

—

Vesting order—Applicant's possession dis-

placed prior to application—Discretion of

Commissioner.]

—

See Transfer or Land

Act. Re Transfer of Land Act ; Ex parte

Johnson, (1917) V.L.R., 339; 39 A.L.T., 11 ,-

23 A.L.K., 169.

Transfer of Land Act 1904 (No. 1931), sec.

10—Rules of Supreme Court 1906, Chapter

VIII., r. 1—Adverse possession—Proceedings

to establish title to land—Registered pro-

prietor dead—Parties.]

—

See Transfer of

Land Act. Tovey v. Equity Trustees Execu-

tors and Agency Go. Ltd., (1913) V.L.R.,

265 ; 34 A.L.T., 198 ; 19 A.L.R., 208.

RECAPTION

See POUNDS AND IMPOUNDING.

RECEIVER

See EXECUTION, col. 314.

REGISTRATION OF BIRTHS, DEATHS
AND MARRIAGES ACT

Crimes Act 1915 (No. 2637), sec. 44—
Criminal law—Evidence—Abusing girl be-

tween ten and sixteen years of age—Age of

girl—Certified copy of entry in Register of

Births—Identification—Date of birthday cele-

bration—Name— Hearsay— Apparent age

—

Registration, of Births Deaths and Marriages

Act 1915 (No. 2720), sees. 8, 10, 50 ]—-See

Evidence, col. 285. R. v. Tomes, (1917>

V.L.R., 78; 38 A.L.T., 123; 23 A.L.R., 30.

Registration of Births Deaths and Marriages

Act 1915 (No. 2720), sec. 22—Criminal law—
Mens rea—Wilfully making a false statement

—Honest belief in right to make the statement

—Mistake in law.]—See Cbiminai. Law, col.

174. R. V. Lowe, (1917) V.L.R., 155; 38

A.L.T., 145; 23 A.L.R., 31.

RELEASE

Executor and administrator—Compromise

vpith creditors—Release by creditors—Subse-

quent discovery of additional assets—Whether
distributable amongst creditors.]

—

See Con-
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TRACT OE Agreement, ool. 134. In re

Mitchell, (1915) V.L.R., 222 ; 36 A.L.T., 169 ;

21 A.L.R., 157.

RES JUDICATA

Appeal—Judgment ordering new trial

—

Determination of questions of law—Res judi-

cata—Estoppel.]

—

See AppEAi, ool. 11. Gray
V. Dalgety dk Co. Ltd., 21 C.L.R., 509 ; 22

A.L.R., 228. [In this case an appeal to the

Privy Council is pending]

Appeal to High Court—Reducing or dis-

pelising with security—Res judicata]

—

See

Appeal, col. 14. Fisk v. Anderson.

C.L.R., 518.

19

Autrefois acquit—Receiving stolen property

—Previous acquittal on charge of unexplained

possession of property suspected of being

stolen—Police Offences Act 1912 (No. 2422),

sec. 40 (1), (2) ]

—

See Criminal Law, col. 188.

R. V. Gleary, (1914) V.L.R., 571 ; 36 A.L.T.,

76 ; 20 A.L.R., 329.

Criminal law—Practice—Autrefois acquit

—

Acquittal on charge of conspiracy to commit

unlawful act—Subsequent charge of commit-

ting such act—Maternity Allowance Act 1912

(No. 8 of 1912), sec. 10.]

—

See Criminal Law,

col. 187. Rex v. Erson, (1914) V.L.R., 144;

35 A.L.T., 117 ; 20 A.L.R., 46.

Imprisonment of Fraudulent Debtors Act

1915 (No. 2667), Part III.—No order made on

summons to debtor—Whether a bar to subse-

quent proceedings—Certificate of dismissal

—

Justices Act"l915 (No. 2675), sec. 88 (15).]—

See Debtors Act, col. 207. Cooper dh Sons

V. Dawson, (1916) V.L.R., 381 ; 38 A.L.T.,

17 ; 22 A.L.R., 181.

Insolvency—Petition for sequestration based

on failure to comply with debtor's summons

—

Dismissal of application to dismiss debtor's

summons—Existence of debt, whether res

judicata—Insolvency Act 1890 (No. 1102),

sees. 37 (vi.), Zi.^—Semble, by Griffith, C.J.

(contra by Isaacs, J.).—On a petition for the

sequestration of a debtor's estate based on his

failure to comply with a debtor's summons,

the fact that an application to dismiss the

debtor's summons has been dismissed, does

not make the existence of the debt res judi-

cata. Bowling v. Colonial Mutiml Life

Assurance Society Ltd., 20 C.L.R., 509 ; ( 1915)

V.L.R., 604; 21 A.L.R., 425. H.C. (1915).

Maintenance—Illegitimate child—Res judi-

cata—Complaint for maintenance against

putative father—Previous complaint dismissed

on merits—Marriage Act 1890 (No. 1166),

sees. 42, 43, 50, 52.]—See Estoppel, col. 267.

Trigg v. Kettle, (1915) V.L.R., 167 ; 36 A.L.T.

167; 21 A.L.R., 161.

Maintenance—Illegitimate child—Estoppel

—Fre-maternity order not appealed from

—

Whether defendant estopped by in proceedings

for maintenance of child—Marriage Act 1890

(No. 1166), sec. 42—Marriage Act 1900 (No.

1684), sec. 4.]

—

See Maintenance and Main-
tenance Orders, col. 538. Baxter v.

Baxter, (1914) V.L.R., 444; 36 A.L.T., 34;

20 A.L.R., 281.

Marriage Act 1915 (No. 2691), sec. 93—
Marriage Act 1890 (No. 1166), sec. 52—Order
for maintenance of illegitimate child—Con-

firmation on appeal to General Sessions

—

Second appeal to General Sessions—Jurisdic-

tion—Res judicata.]

—

See General Sessions,

col. 368. Londrigan v. Baird, (1918) V.L.R.,

40 ; 39 A.L.T., 84.

Order XIV. (Rules of 1906)—Order XIII.,^

r. 4—Final judgment—Action against two

joint debtors—Appearance by one defendant

—

No appearance by other—Judgment by default

not entered against defendant whO' has not

appeared—Merger—Res judicata.]

—

See Con-

tract OR Agreement, col. 114. Grundy v.

Lockington and Hunter, (1913) V.L.R., 396;

35 A.L.T., 35 ; 19 A.L.R., 362.
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I.—^CtrsTOMS AND Excise.

Criminal law—Autrefois convict—Convic-

tion for interfering with goods subject to the

control of Customs—Larceny of the same

goods—Customs Act 1901 (No 6 of 1901)-

Acts Interpretation Act 1915 (No 2609), see.

25.]

—

See Ckiminai, Law, col. 188. R. v.

McNicol, (1916) V.L.R., 350 ; 38 A.L.T., 23 ;

22 A.L.R., 197.

Customs duties—Contract for sale of goods

—Alteration of contract where duty altered

—

Purchaser to pay amount of increased duty

—

Statute—Construction—Ultra vires—Power of

taxation—Incidental power—Constitutional

law—Interpretation of contract—Customs Act

1901-1910 (No. 6 of 1901-No. 36 of 1910), sec.

152—The Constitution (63 & 64 Vict. c. 12),

sees. 51 (i.), (ii.), (xxxix.), 55.]—See Customs,

col. 196. ' Crespin dh Son v. Colac Co-opera-

tive Farmers' Ltd., 21 C.L.R , 205 ; 22 A L.R.,

86.

Customs duty—" Chassis "—" Motor cars.

• lorries and waggons "—Customs Tariff 1911

(No. 19 of 1911), Schedule A., Items 161, 380a,

'380e.]—See Customs, col. 196. Palkiner v.

WUtton, (1917) A.C., 106, P.C. ; 22 C.L.R.,

324; (1917) V.L.R., 222; 23 A.L.R., 82.

Customs—Interference with goods subject

to control of Customs—Evidence—Customs

Act 1901-1910 (No. 6 of 1901—No. 36 of 1910),

sec. 33.]—See Customs, col. 197. McNeill

V. Whitton, 20 C.L.R., 573 ; 21 A.L.R.,.366.

Customs law—Interference with goods in

control of Customs—Evidence—Burden of

proof—Averment in information—Customs

Act 1901-1914 (No. 6 of 1901—No. 19 of

1914), sees. 33, 355.]—/See Customs, col. 198.

Symons v. Schiffmann, 20 C.L.R. , 277 ; 22

A.L.R., 376. ,

Customs prosecution—Penalty—Facts af-

fecting amount—Customs Act 1901 (No. 6 of

1901), sees. 234 (d), 241.]—/See Customs, col.

199. The King v. Tarrant, 15 C.L.R., 172.

Customs Act 1901 (No. 6 of 1901), sec. 33—
Interference with goods—Control of Customs

—Meaning of goods—Whether package in-

'Cluded.]—See Customs, col. 198. Whitton v.

McNeill, (1915) V.L.R., 539 ; 37 A.L.T., 58 ;

21 A.L.R., 364.

Customs—Evidence—Burden ol proot^

—

Averment in information—Allegations of

matters of evidence in information—Customs

Act 1901-1914 (No. 6 of 1901—No 19 of

1914), sees. 33, 255.]—/See Customs, col. 199.

Schiffmann v. Whitton, 22 C.L.R., 142 ; 22

A.L.R., 374.

Customs—Agent—Powers of—Customs Act

1901 (No. 6 of 1901), sec. 180.]—-See Customs,

col. 199. The King v. Tarrant, 15 C.L.R.,

172.

Customs prosecution—Penalties for of-

fences—Facts affecting amount—Customs Act

1901-1910 (No. 6 of 1901—No. 36 of 1910)

sees. 33, 233, 234, 240, 241, 243.]—See Cus-

toms, col, 200. The King v. Tuckett, 19

C.L.R., 280.

II.

—

Duties on the Estates of Deceased

Persons.

Administration and Probate Act 1890 (No.

1060), sec. 97—Statement for duty—Deduc-

tions—" Debts due "—Statute barred debt.]—
iSee Duties on the Estates op Deceased

"Pbksons, col. 232. In re Elford, (1914)

V.L.R., 609 ; 36 A.L.T., 89 ; 20 A.L.R., 442.

Administration and Probate Act 1890 (No.

1060), sec. 112—Administration and Probate

Act 1903 (No. 1815), sec. 8—Settlement-

Trusts and dispositions which may take effect

upon the death of settlor—Registration

—

Duty.]—iSee Duties on the Estates of

Deceased Persons, col. 232. In re Dick's

Settlement, (1914) V.L.R., 540 ; 36 A.L.T.,

73 ; 20 A.L.R., 377.

Administration and Probate Act 1915 (No.

2611), sec. 124—Duties on deceased person's

estates—Statement of case for opinion of

Court—Duty of Commissioner of Taxes—
" May."]—iSee Duties on the Estates of

Deceased Pebsons, col. 237. The King

V. Commissioner of Taxes ; Ex parte Philip,

(1917) V.L.R., 526; 39 A.L.T., 52; 23

A.L.R., 285.

Administration and Probate Act 1915 (No.

2611). sec. 143—Duties on deceased persons'

estates—Settlement creating trust for life

with remainders over—Immediate gift inter

vivos.]—Where in a settlement the settlor.
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a domiciled Victorian, in effect describes the

trust fund as the balance of purchase money
owing to the settlor on the sale of certain

lands of the settlor in New South Wales " if

and when such purchase moneys come into

the settlor's hands in Victoria," the trust

funds are " Victorian property " for the

purposes of probate and administration.

Horsfall v. Commissioner 0/ Taxes, (1917)

V.L.R., 535; 39 A.L.T., 54; 23 A.L.R.,

289. Madden, C.J., Hodges and Hood, JJ.

Administration and Probate Act 1915 (No.

2611), sec. 143—Property chargeable with

duty—Victorian property—Locality of debt

—

Debt due in respect of land in New South Wales

by debtor resident there—Creditor resident in

Victoria—Settlement of moneys when re-

ceived.]—A voluntary settlement by deed,

made within twelve months of the death of

the settlor, whereby the settlor in substance,

settles a, trust fund on trustees in trust to

pay anniiities and subject ^hereto in trust'

as to income, for persons in existence for life,

and thereafter as to corpus for persons who

may or may not come into existence is a

" conveyance or assignment gift delivery or

transfer of . . . property , , . purporting

to operate as an immediate gift inter vivos ".

within the meaning of the Administration and

Probate Act 1915, sec. 143, and the property

comprised in the settlement is chargeable

with the duty payable under that Act as

though part of the estate of the donor, in

terms of that section. In re Horsfall,

Deceased, (1917) V.L.R., 535 ; 39 A.L.T., 54 ;

23 A.L.R., 289. Madden, G.J., Hodges and

Hood, JJ.

Administration and Probate Act 1915 (No.

2611), sec. 147, 10th Schedule, Part III.—

Settlement—Widow and children beneficriaies

—Duty—Half rates—The total value of

whole of the estate of the deceased in and out

of Victoria."]—See Duties on the Estates

or Deceased Persons, col. 236. Oamvpbell

V. The King, (1916) V.L.R., 673 ; 38 A.L.T.,

99; 22 A.L.R., 428.

Estate duty— Administration— Apportion-

ment among beneficiaries—Tenant for life

and remainderman—Reduced rate of interest

in case of widows and children—Widow and
children not solely entitled—Application of

reduced rates—Estate Duty Assessment Act
1914 (No. 22 of 1914), sees. 8, &5.]—See

Duties on the Estates op Deceased Per-

sons, col. 235, 236. Re Davidson ; Perpetual

Executors <fcc. Association of Australia Ltd.

V. Davidson, (1917) V.L.R., 748; 39 A.L.T.,

140 ; 23 A.L.R., 415.

Estate duty—Administration—Apportion-

ment between beneficiaries—Tenant for life

and remainderman—Annuitants—Estate Duty

Assessment Act 1914 (No. 22 of 1914), sees.

8, 35.]

—

See Duties on the Estates of
Deceased Pebsons, col. 236. Re Davidson ;

Perpetual Executors dsc. Association of Aus-

tralia Ltd. v.~ Davidson, (1917) V.L.R., 748;

39A.L.T., 140; 23 A.L.R., 415.

Estate duty—Power of taxation—Subject of

taxation—Estate of deceased person—Inclu-

sion of gifts made before decease—Estate

Duty Assessment Act 1914 (No. 32 of 1914);

see. 8—Estate Duty Act 1914 (No. 25 of 19l4),

sec. 2—The Constitution (63 & 64 Vict. c. 12),

sec. 55 ]

—

See Duties on the Estates of

Deceased Persons, cols. 227, 228. Na-

tional Trustees Executors die. Go. Ltd. v.

Federal Commissioner of Taxation, 22 C.L.R.,

367 ; 22 A.L.R., 409.

Probate duty—Gift inter vivos—Gift by

husband to wife—House used as family home
—Purchase money provided by husband

—

Administration and Probate Act 1903 (No.

1815), sec. 11 ]

—

See Duties on the Estates

OF Deceased Persons, col. 231. Union

Trustee Co. v. Webb, 19 C.L.R., 669; 21

A.L.R., 253.

Settlement—Duty—Trust to take effect on

death of settlor
— '

' Property comprised in such

settlement "—Alteration of property settled

—

Locality of property—Administration and

Probate Act 1890 (No. 1060), sec. 113—Ad-
ministration and Probate Act 1903 (No. 1815),

sees. 9, 15, Schedule 2.]

—

See Duties on the

Estates of Deceased Persons, col. 229.

Cormnissioner of Taxes v. Currie, 21 C.L.R.,

157 ; 22 A.L.R., 50.

Tenant for life and remainderman—Federal

estate duty—Apportionment and mode of
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payment—Estate Duty Assessment Act 1914

(No. 22 o£ 1914), sec. 35.]

—

See Duties on the

Estates of Deceased Persons, col. 235.

Re Kerrigan ; National Trustees Executors

<i;c. Co. V. Kerrigan, (1916) V.L.R., 516; 38

A.L.T., 62 ; 22 A.L.R., 316.

Will—Construction—Gift o{ lesidue, what

is—Probate duty, pecuniary legacies, debts,

&c.—Out oJ what funds payable—General

personal estate—Administration and Probate

Act 1907 (No. 3130), sec. 3.]—<See Duties on

THE Estates oi' Deceased Persons, col.

.

233. Patterson v. Patterson, (1913) V.L.R.,

248 ; 35 A.L.T., 6 ; 19 A.L.R., 220.

III.

—

Income Tax.

Company — Income— Deduction — Divi-

' dends—Payment out of income for year

—

Income Tax Assessment Act 1915 (No. 34 of

1915, sec. 16.]—See Income Tax Acts, col.

407. Federal Commissioner of Taxation v.

Foster Brewing Co. Ltd., 22 C:L.R., 545 ; 23

A.L.R., 55.

Company — Income —' Deduction — Divi-

dends—Payment put of profits—Income Tax

Assessment Act 1915 (No. 34 of 1915), sec.

16.]—See Income Tax Acts, col. 406. Foster

Brewing Co. Ltd. v. Federal Commissioner of

Income Tax, 22 C.L.R., 288 ; 22 A.L.R., 406.

Deduction—Outgoings incurred in produc-

tion of income—Disbursements or expenses

wholly and exclusively laid out or expended

for purposes of trade—Commonwealth land

tax—Income Tax Act 1895 (No 1374), sec. 9.]

—

See Income Tax Acts, col. 408. Moffatt

V Webb, 16 C.L.R., 121 ; (1913) V.L.R., 450
;

19 A.L.R., 190.

Dividends from Company—Payment out of

accumulated profits—Amount carried forward

to credit of profit and loss account—Income

7ax Assessment Act 1915-1916 (No. 34 of

1915—No. 39 of 1916), sec. 14 (b).]—See

Income Tax Acts col. 405. Meares v.

Acting Federal Commissioner of Taxation,

23 C.L.R., 358; (1917) V.L.R., 728; 23

A.L.R., 425.

Exemption—Income of charitable institu-

tion—Income of fund established by will for

public charitable purposes—Trust estate

—

Accumulation—Equitable ownership—Equit-

able rehef—Income Tax Assessment Act 1915-

1916 (No. 34 of 1915—No. 39 of 1916), sec.

11.]—See Income Tax Acts, col. 403. Trus-

tees Executors and Agency Co. Ltd. v. Acting

Federal Commissioner of Taxation, 23 C.L.R.,

576; (1918) V.L.R., 1 ; 24 A.L.R., 17.

Income Tax Act 1895 (No. 1374), sees. 2, 5,

9 (ii.), 14 (3)
—"Income from personal

exertion"—"Bonus granted, secured or

allowed "—Reward for personal services

—

Discrimination—Probability of recurrence.]—
See Income Tax Acts, col. 405. In re

Income Tax Acts, (1915) V.L.R., 74; 36'

A.L.T., 120 ; 21 A.L.R., 61.

Income Tax Act 1895 (No. 1374), sec. 9 (2)

(b)—Income Tax Act 1903 (No. 1819), sec. 9—
Income tax—Profits of Company—Deduction

—Annual sum based on gold won on purchased

land—Whether instalment of purchase money

or rent—Capital expenditure.]—See Income

Tax Acts, col. 409. In re Income Tax Acts,

(1915) V.L.R.,' 530; 37 A.L.T., 55; 21

A.L.R., 359.

Income Tax Act 1895 (No. 1374), sec. 9 (9)—

Land Tax Act 1910 (No. 2284), sec. 11—
Income tax—Separate trades—Profits—Losses

—Deduction.]—See Income Tax Acts, col.

408. In re Income Tax Acts, (1915) V.L.R.,

600; 37 A.L.T., 133 ; 21 A.L.R., 475.

Income Tax Act 1915 (No. 2668), sec. 11

—Income tax—Property used as residence

—

Notional income therefrom—Deducations

—

Amount paid for repairs.]— See Income Tax

Acts, col. 408 In re Income Tax Act,

(1918) V.L.R., 44; 39 A.L.T., 134; 24

A.L.R., 24.

Income from personal exertion—Business

carried on by trustees—Income Tax Act 1895

(No. 1374), sec. 2—Income Tax Act 1896 (No.

1467), sec. 4.]—See Income Tax Acts, col.

409. Syme v. Commissioner of Taxation,

(1914) A.C., 1013; (1914) V.L.R., 609; 20

A.L.R., 336

IV.

—

Land Tax.

(a) Federal.

Assessment—Alterations and additions

—

Power of Commissioner—Mistake of law—
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Refund where too much duty paid—Amend-
ment of assessment after refund—Recovery of

amount refunded—Land Tax Assessment Act
1910-1912 (No. 22 of 1910—No. 37 of 1912),

sees. 20, 21, 59, 60.]—-See Land Tax^ooI. 490.

Trustees Executors and Agency Go. Ltd v.

Oommissioner of Land Tax, 20 C.L.B., 21 ;

<1915) V.L.R., 245; 21 A.L.R., 185.

Assessment—Amendment—Power of Com-
missioner—Land Tax Assessment Act 1910-

1912 (No. 22 of 1910—No. 37 of 1912), sees.

20, 21, 59, 60.]—-See Land Tax, col. 489.

Trustees Executors and Agency Go. Ltd. v.

Gommissioners of Land Tax, 20 C.L.R., 21 ;

(1915) V.L.R., 245; 21 A.L.R., 185.

Assessment— Deductions — Joint owners

—Owner—Trust estate—Person entitled to

land for " estate of freehold in possession "

—EcLuitable estate of freehold in possession

—

Trust for accumulation-—Land Tax Assess-

ment Act 1910-1914 (No. 32 of 1910—No. 29

of 1914), sees. 3, 38 (7).]—-See Land Tax, ool.

497. Union Trustee Go. of Australia Ltd.

V. Federal Gommissioner of Land Tax, 20

C.L.R., 526 ; 21 A.L.R., 481.

Assessment—Equitable tenant for life with-

out power to sell under will taking effect before

July, 1910—Right to be assessed as legal

tenant—Land Tax Assessment Act 1910 (No.

22 of 1910), sees. 25, 35—Land Tax Assess-

ment Act 1911 (No. 12 of 1911), sees. 3, 13—

Land Tax Assessment Act 1912 (No. 37 of

1912), sees. 7, 12.]—-See Land Tax, col. 497.

Hedderwick v. Federal Commissioner of Land

Tax, 16 C.L.R., 27; (1913) V.L.R,, 450; 19

A.L.R., 112.

Assessment—Joint owners—Beneficial in-

terest under will of testator who died 1st July,

1910—Relatives of testator—Gift by will of

original interest to another relative—Land Tax

Assessment Act 1910-1914 (No, 22 of 1910—

No. 29 of 1914), sees. 38 (7), 38a.]—-See Land

Tax, ool. 495. Wilson v. Federal Gommis-

sioner of Land Tax, 21 C.L.B., 225; 22

A.L.R., 79.

Assessment—Joint owners—Interest under

several settlements or wills
—" Beneficial in-

terest in land "—Land Tax Assessment Act

1910-1914 (No. 22 of 1910—No. 29 of 1914),

sec. 38 (7), (8).]—-See Land Tax, col 495.

Emmerton v. Federal Gommissioner of Land
Tax, 22 C.L.R., 40 ; 22 A.L.R., 335.

Assessment—Joint owners—Beneficial in-

terest under will of testator who died before

1st July, 1910—Relatives of testator—Gift by

will of original interest to another relative

—

Land Tax Assessment Act 1910-1914 (No. 22

of 1910—No. 29 of 1914), sees. 38 (7), 38a.]—
-See Land Tax, col. 495. Wilson v. Federal

Gommissioner of Land Tax, 21 C.L.R., 225;

22 A.L.R., 79.

Assessment—Joint owners—Beneficial in-

terest under settlement made or will of testator

who died before 1st July, 1910—Interest under

several settlements or wills—"Beneficial

interest in land"—Holders of "original

shares "—Land Tax Assessment Act 1910-

1914 (No. 22 of 1910—No. 29 of 1914), sec. 38

(7), (8).]—-See Land Tax, col. 496. Emmer-
ton V. Federal Gommissioner of Land Tax, 22

C.L.B., 40 ; 22 A.L.R., 335.

Assessment—Joint owners—" Owner "

—

Trust estate—Person entitled to land for

"estate of freehold in possession"—Ec[uit-

able estate of freehold in possession—Trust

for accumulation—Gift of residence—Interest

of residuary legatee—Land Tax Assessment

Act 1910-1914 (No. 22 of 1910—No. 29 of

1914), sees. 3, 28.]—-See Land Tax, col. 491.

Glen V. Federal Gommissioner of Land Tax,

20 C.L.R., 490 ; 21 A.L.R., 465.

Assessment—"Joint owners "—Beneficial

interest in land under will—Trust for conver-

sion—Land still held by trustees—Interest in

land under intestacy—Aggregation of interests

—Statutory deductions—Land Tax Assess-

ment Act 1910;(No. 22 of 1910), sees. 3, 33,

35, 38.]—-See Land Tax, cols. 493, 494.

Baird v. Federal Gommissioner of Land Tax,

19 C.L.R., 490 ; 21 A.L.R., 55.

- Assessment—Land subject to lease—Build-

ing lease—Assessment of lessee—Unimproved

value of lease—Deductions—Rates and taxes

—Repairs—Land Tax Assessment Act 1910-

1911 (No. 22 of 1910—No. 12 of 1911), sec.

28.]—-See Land Tax, col. 498. Apperly v.

Federal Commissioner of Land Tax, 17

C.L.R., 535 ; 20 A.L.R., 209.
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Assessment—Life tenant—Lease ior a

definite term—^Lease from year to year—Land

Tax Assessment Act 1910-1914 (No. 22 of

1910—No. 29 of 1914), sec. 42a.]—iSee Land

Tax, col. 499. Weaiherly v. Federal Commis-

sioner of Land Tax, 20 C.L.R., 282; 21

A.L.R., 367.

Assessment — Owner — Rent-charge —
Security for money—Land Tax Assessment

Act 1910-1912 (No. 22 of 1910—No 37 of

1912), sees. 3, 32.]—See Land Tax, col. 493.

Cochrane v. Federal Commissioner of Land

Tax, 21 C.L.K., 422 ; 22 A.L.R., 163.

Assessment—Will of testator who died

before 1st July, 1910—Equitable life interest

in term of years—Land Tax Assessment Act

1910-1912 (No. 22 of 1910—No. 37 of 1912),

sees. 20, 21, 59, 60.]

—

See Land Tax, col.

498. Trustees Executors and Agency Co

Ltd. V. Commissioner of Land Tax, 20 C.L.R.,

21 ; 21 A.L.R., 185.

Laud Tax Assessment Act 1910-1914 (No.

22 of 1910—No. 29 of 1914), sec. 3—' ' Owner "

meaning of.]

—

See Land Tax, col. 492.

Union Trustee Co. of Australia Ltd. v.

Federal Commissioner of Land Tax, 20

C.L.R., 526 ; 21 A.L.R., 481.

Trustee — Deductions—Interest of bene-

ficiaries—"Original share"—Land Tax As-

sessment Act 1910-1911 (No. 22 of 1910—No.
12 of 1911), sec. 38 (7), (8).]—-See Land Tax,

col. 493. Lewis v. Federal Commissioner of

Land Tax, 17 C.L.R., 566 ; 20 A.L.R., 270.

Trustees of deceased partners—Wills of

testators who died before 1st July, 1910

—

Beneficiaries not relatives of testators by

blood, &c.—Land Tax Assessment Act 1910-

1912 (No. 23 of 1910—No.'37 of 1912), sec. 38

CI).]—See Land Tax, col. 494. CUfford v.

Deputy Federal Commissioner of Land Tax,

19 C.L.R., 693 ; 21 A.L.R., 165.

"Value of improvements"—What are

improvements—Land Tax Assessment Act

1910-1912 (No. 22 of 1910—No. 37 of 1912),

sec. 3.]

—

See Land Tax, col. 490. Morrison

V. Federal Commissioner of Land Tax, 17

C.L.R., 498; 20 A.L.R., 113.

(6) State.

Evidence—Production of land tax returns

Confidential documents—Claim of privilege-

Documents in possession of Crown—Opinion

of IVDnister that production would be sub-

versive of the public interest—Consent of

parties—Duty of Court^Land Tax Act 1910

(No. 2284).]—/See Land Tax, col. 501.

Spong V. Spong, (1914) V.L.R., 77; 35

A.L.T., 141 ; 20 A.L.R., 60.

Land Tax Act 1910 (No. 2284), sees. 3, 9,

39, 49, 65, 84—Land tax—Exemption—
'
' Land used exclusively for charitable pur-

poses "—Land let to tenants for business,

residential or agricultural purposes.]

—

See

Land Tax, col. 501. The King v. Sandhurst

and Northern District Trustees Executors and

Agency Go. Ltd., (1915) V.L.R., 682; 37

A.L.T., 112; 21 A.L.R., 478.

Land Tax Act 1910 (No. 2284), sees. 3, 9,

20 , 21, 39, 40—Land tax—Lands exempted

—

"Owner" — "Taxpayer"—LiabiUty of

lessees — Assessment — Objection — Con-

clusive evidence.]

—

See Land Tax, col. 500.

Webbv. Rudd, (1914) V.L.R., 507 ; 36 A.L.T.,

55 ; 20 A.L.R., 286.

V.

—

Stamp DuTrES.

Stamps—Marine insurance—Annual licence

—Duty payable—Premiums paid in respect of

insurances under the Imperial War Risks

Insurance Scheme—Stamps Act 1915 (No.

2728), sec. 98.]

—

See Stamps Acts. Re

Broken Hill Associated Smelters Pty. Ltd.,

(1918) V.L.R., 31 ; 23 A.L.R., 433.

Stamps Act 1890 (No. 1140), sec. 71—Duti-
able instrument—Assessment by Collector of

Imposts—Time within which appeal to be

instituted—Stating case on direction of

Attorney-General after expiration of that time

—Waiver.]

—

See Stamps Acts. In re Stamps

Acts; Ex parte Carpenter, (1914) V.L.R.,

53 ; 35 A.L.T., 105 ; 19 A.L.R., 589.

Stamps Act 1892 (No. 1274), sees. 4, 30,

Schedule, Part VIII.—Stamp duty—Settlement

—"Property," what is—Expected interest

under power of appointment—Instrument

whereby property is settled or agreed to be
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settled.]—See Stamps Acts. In re Rule's
Settlement, (1915) V.L.R., 670; 37 A.L.T.,
125 ; 21 A.L.R., 499.

Stamps Act 1914 (No. 2575), sec. 2—Stamp
duty—When liability arises—Date of execu-
tion of instrument—Date of assessment-
Date of arrival in Victoria of instrument
executed elsewhere—Retrospective legisla-

tion.]

—

See Stamps Acts. In re

Transfer, (1915) V.L.R., 666; 37
127 ; 21 A.L.R., 497.

Fink's

A.L.T.,

Stamps Act 1915 (No. 2728), sees. 17, 22,

24, 68, Third Schedule VI. (B.) (4)—Revenue
—Stamp duty—Contract for sale of land

—

Re-sale of part to sub-purchaser—Transfer of
part by original settlor to sub-purchaser

—

Transfer of residue to original purchaser—
'

'
Amount or value of the consideration for

the sale."]—See Stamps Acts. Bastow (or

Commonwealth Building Society) v. Collector

of Imposts, (1917) V.L.R., 81 ; 38 A.L.T.,

128 ; 23 A.L.R., 19.

Trust—Declaration of trust—Acknowledg-
ment of existing trust—Stamp duty—Trusts

Act 1915 (No. 2741), sec. 71—Stamps Act

1915 (No. 2728), sees. 29, 30 ; Schedule 3,

clause IX. (2).]

—

See Stamps Acts. Per-

petual Executors and Trustees Association of

Australia Ltd. v. Wright, 23 C.L.R., 185;

23 A.L.R., 177.

SALE OF GOODS

Contract—Sale of goods—Sale by descrip-

tion—Sale by sample—Evidence—Production

of specimen—Sale of Goods Act 1896 (No.

1422), sec. 20.]

—

See Contract or Agebb-

MENT, col. 123, W. <fc J. Sharp v. Thomson,

20 C.L.R., 137 ; (1915) V.L.R., 629.

Contract—Sale of goods—Outbreak of war

—Purchaser ahen enemy resident in enemy

country—DeUvery of goods extending over

a' number of years—-Contract partly executed

by delivery of goods before war—Provision for

adjustment of prices operative only after

commencement of war with reference to cir-

cumstances then existing—Option as to method

of adjustment exercisable by purchaser after

commencement of war—Provision for arbitra-

tion-Provision that prices shall be adjusted

according to market rates-Dislocation of

market by war—Impossibihty of performance
—LegaUty—Licence to make and receive

payment—Trading with the Enemy Act 1914
(Nos. 9 and 17 of 1914), sees. 2, 3—Enemy
Contracts Annulment Act 1915 (No. 11 of

1915), sec. 3 (5)—Enemy Contracts Cancella-

tion Act 1915 (No. 2603), sec. 3 (5)—Arbitra-
tion Act 1915 (No. 2614)—4 & 5 Geo. V., c.

87, sec. 1—Proclamation of 9th September,

1914.]—See Contract or Agreement, col.

112. Hirsch v. Zinc Corporation Ltd., 24
C.L.R., 34; (1917) V.L.R., 680; 23 A.L.R.,

388.

Contract for sale of goods—DeUvery in

Tasmania—Part only of goods in accordance

with contract—New contract completed by

acceptance in Tasmania of such part—Court

of Petty Sessions—Jurisdiction—Goods sold

and deUvered.]—iSee Contract or Agree-
ment, col. 123. Clarke tfe Co. Pty. Ltd. v.

Owen, (1916) V.L.R., 23 ; 36 A.L.T., 121 .

20 A.L.R., 464.

Goods Act 1915 (No 2663), sec. 87 (2)—
Merchandise marks—Falsely describing goods

exposed for sale—Material substantially cotton

described as flannel.]—The defendant, a

tradesman, exposed for sale certain under-

shirts which were described by a placard

attached to them as " Men's flannel under-

shirts." He was prosecuted under sec. 87

(2) of the Goods Act 1915 " for that he did

expose for sale certain goods, to wit an

undershirt composed of a textile material

containing wool and cotton to which a false

trade description, to wit, that of flannel

undershirt was applied." It was proved that

the material of which these undershirts were

made consisted of from three to five per cent,

of wool and the rest cotton. Evidence was

given on behalf of the defendant by several

men in the trade that the word " flannel " in

the trade was now understood to mean a

textile of a fluffy character consisting of wool,

or of wool and cotton, that the proportion of

wool was quite indefinite, but must be such

that it can be appreciated either by the sense

of touch or by that of sight or by both.

23
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other witnesses who might be described as

ordinary members of the public deposed on

behalf of the defendant that they understood

" flannel " to include such material as that

in question. On the other hand the ordinary

dictionary definition of the word " flannel
"

was a textile material consisting at least

mainly of wool. Held, that in determining

the meaning of " flannel," the point of view

of the general public, if not of paramount

importance, is at all events of very great

importance and that from that point of view

the well established meaning of the word is

" a textile material consisting substantially

of wool "
; that the meaning of the word

is so well established that it will not be

disturbed even by the evidence of a large

number of witnesses who depose that they

understand the word in somie other sense ;

and that the description of the material in

question was in part untrue, and therefore

. false within the meaning of sec. 87 (2) of the

Goods Act 1915. Roche v. Tyler, (1917)

V.L.R., 665; 39 A.L.T., 85 ; 23 A.L.R., 371.

Cussen, J. (1917).

Goods bargained and sold—Sale of futuie

goods—Appropriation to contract, assent to

—

Sale of Goods Act 1896 (No. 1432), sec. 23

(5).]

—

See CoNTKACT OB Agreement, col.

123. Clarke <& Co. Pty. Ltd. v. Owen, (1915)

V.L.R., 23 ; 36 A.L.T., 121 ; 20 A.L.R.,

464.

Health—Adulteration of food—Milk, sale of

—Sample, analysis of—Contract for regular

supplies of milk—Daily delivery—Whether

more than one sale on any day—Offences

—

Health Act 1915 (No. 2665), sec. 86.]—-See

Health (Public), col. 380. Stewart v.

Beckwith, (1917) V.L.R., 725; 39 A.L.T.,

109 ; 23 A.L.R., 367.

Sale of Goods Act 1896 (No. 1422), sees. 3,

23^Conversion—Hiring agreement—Sale

—

Agreement to sell—Property passing— '
' Cash

sale."]—The plaintiffs forwarded certain

machinery to B. on hire, subject to the term

and condition (inter alia) that if B. failed to

make a certain payment or to give certain

promissory notes, the plaintiffs would have

the option by written notice to B. " of

determining the hiring and treating the

transaction as a cash sale " to B. of the

machinery for the total rental due under the

agreement. The plaintiffs duly exercised

such option, and gave B. written notice

thereof. Held, that on the exercise of the

option the property in the machinery passed

to B. W. & J. Lempriere v. Victorian,

Railways Commissioners, 36 A.L.T., 182.

F.C., Madden, C.J., a' Beckett and Cussen,

JJ. (1915).

Sale of Goods Act 1896 (No. 1422), sees. 16

(3), 30—Contract—Sale by sample—^Picture

postcards—Defects—Acceptance of portion

—

Right to reject balance.]^—See, Contkact ob

Agbeement, col. 123. Farrow^s Falcon

Press Pty. Ltd. v. Quarrill, (1915) V.L.R.,

651 ; 37 A.L.T., 100 ; 21 A.L.R., 445.

Sheep Dipping Act 1915 (No. 2727), sees.

3, 4—" Owner "—Sale of sheep " off shears "

cash on delivery—Passing of property

—

" Right, title or interest to or in any sheep "

—Lien—Possession—Goods Act 1915 (No.

2663), sees. 22, 23, 33.]—A grazier sold certain

of his sheep at 20s. per head " off shears "

cash on delivery. At the timie the contract

of salei was made the sheep were in the shed

of a shearing contractor to whom they had

been sent to be shorn. The sheep were

shorn, and on the same day the purchaser

took delivery of them at the premises of the

shearing contractor. The sheep were not

dipped or placed in a paddock as required by

sec. 4 of the Sheep Dipping Act 1915. On
an information charging the grazier as owner

with a breach of sec. 4, Held, that the

property in the sheep passed to the purchaser

as soon as they left the shearing board, and

that the grazier was not the "" owner " of the

sheep at the time of the alleged offence.

Morris v. Mogg, (1917) V.L.R., 462; 39

A.L.T., 22 ; 23 A.L.R., 316. Madden, C.J.

(1917).

Trespass—Animals—Sale of bull by plain-

tiff to defendant before trespass—Bull grazing

on open Crown lands at time of sale—Subse-

quent arrangements as to delivery—Effect of

—Trespass on plaintiff's land before actual

delivery or possession obtained by defendant-
Plaintiff's mare gored by bull—Liability of
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defendant in circumstances—Scienter—Dam-
ages.]—See Animals, col. 6. Alsop v.

IMgerwood, 22 A.L.R. (C.N.), 13.

SAVINGS BANK

See BANKER AND CUSTOMER, col. 39.

SCIENTER

See ANIMALS, col. 6.

SEA CARRIAGE OF GOODS ACT

Bill of lading—Delivery of goods—Duty of

shipowner—Provision for cesser of all liability

as soon as goods free from ships' tackle

—

Loss of goods after discharge and before

delivery—Limitation of hability to fixed sum

—

Sea Carriage of Goods Act 1904 (No. 14 of

1904), sees. 5, 8.]

—

See Ship and Shipping.

Australasian United Steam Namgation Co.

Ltd. V. Hiskens, 18 C.L.R., 646; (1914)

"VL.R., 646; 20 A.L.R., 392.

SECURITY

JSee COSTS, col. 151 ; EXECUTORS AND
ADMINISTRATORS, col. 323; IN-

SOLVENCY, col. 425.

SERVICE

See also, Service and Execution op

Tbocbss Act.

Affidavit of service—Evidence that defend-

ant is identical with person served, necessity

ior—Justices Act 1890 (No. 1105), sec. 23.]—

See Justices of the Peace, col. 461. Gasper

V. Eisenberg, (1913) V.L.R., 262; 34 A.L.T.,

193 ; 19 A.L.R., 216.

County Court Act 1915 (No. 2636), sees.

133, 148—Appeal from County Court—Notice

of appeal—Service after four o'clock in the

afternoon of the seventh day after determina-

tion appealed from—Order LXIV., r. 11 (Rules

of 1906)—Order LXX.]—See Appeai., col.

20. Gregory v. Cryan, (1917) V.L.R., 63;

38 A.L.T., 102.

Instruments Act 1890 (No. 1103), Part I.,

Division 4, Second Schedule—Action upon bill

—Writ, irregularities in—Bearer suing as

holder—No address for service.]—See Bills

op Exchange and PBOMissoKy Notes, col.

45. Lister v. Schulte, (1915) V.L.R., 374;

37 A.L.T., 68 ; 21 A.L.R., 332.

Justices Act 1890 (No. 1105), sec. 23 (2), (3)

—Justices— Juris^ction^— Service of sum-

mons—Last known place of abode—Adjourn-

ment.]—See Justices of the Peace, col.

461. Pritchard v. Jeva Singh, (1915) V.L.R.,

510 ; 37 A.L.T., 50 ; 21 A.L.R., 350. [Special

leave to appeal to High Court refused, 20

G.L.R., 570].

Order IX., r. 1 (Rules of 1906)—Wriln-

Irregularities—Acceptance of service by soUci-

tor—Waiver—Instruments Act 1890 (No.

1103), Part I., Division i.]—See Pkactice

AND Pleading. Lister v. Schulte, (1915)

V.L.R., 374 ; 37 A.L.T., 68 ; 21 A.L R.,

332.

Order X. (Rules of 1906)—Order XH., r.

30—Ex parte order for substituted service

—

Jurisdiction on motion to set aside.]—See

Pbaotice and Pleading. Zinc Corporation

Ltd. V. Hirsch, (1916) V.L.R., 550; 38

A.L.T., 41 ; 22 A.L.R., 294.

Order X. (Rules of 1906)—Order XIL, r. 30

—Ex parte order for substituted service pro-

viding two modes of service—Motion to set

aside—One mode of service ineffective

—

Existence of better mode than those provided

by order.]—See Pbaotice and Pleading.

Zinc Corporation Ltd. v. Hirsch, (1916)

V.L.R., 550 ; 38 A.L.T., 41 ; 22 A.L.R., 294.

Order X. (Rules of 1906)—Order XII., r. 30

—Substituted service on alien enemy in enemy

coimtry—Ex parte order providing two modes

of service—One mode ineffective—Setting

aside order.]—See Pbaotice and Pleading.

Zinc Corporation Ltd. v. Hirsch, (1916)

V.L.R , 550 ; 38 A.L.T., 41 ; 22 A.L.R., 294.
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Order Lin., r. 42 (Rules of 1906)—Order

LXVII., r. 6—Habeas corpus—Substituted

service ordered.]—See Pbaotioe and Plead-

ing, Division C, Sub-division 32. The King

V. Ta}}s, 20 A.L.R. (C.N.), 17. a" Beckett, J.

(1914).

SERVICE AND EXECUTION OF

PROCESS ACT

Affidavit made out of jurisdiction—Author-

ity of person before whom affidavit taken

—

Jurat stating affidavit sworn in Queensland

—

Signature followed by letters "J.P."

—

Whether signature purports to be that of a

Justice of Peace for Queensland—Justices

Act 1890 (No. 1105), sees. 38, 189.]—-See

Evidence, col. 309. Gasper v. Eisertherg,

(1913) V.L.R., 262; 34 A.L.T., 193; 19

A.L.R., 216.

Practice—Substituted service of writ

—

Defendant Company registered in England

and carrying on business there and in the

. Commonwealth—Service upon agent within

Commonwealth—Service and Execution of

Process Act 1901 (No. 11), sec. 4—Order IX.

(Rules of 1906)—Order X.]—An order may
be made for substituted service upon an

agent within the Commonwealth of a. writ

issued under the Service and Execution of

Process Act 1901 against a defendant Com-

pany registered in England and carrying on

business there and in the Conunonwealth.

Stubbsv. lionsdale <ii Co. Ltd., (1915) V.L.R.,

448 ; 37 A.L.T., 13. a' Beckett, J.

Security for costs—Plaintiff ordinarily resi-

dent outside jurisdiction—Service and Execu-

tion of Process Act 1901 (No. 1), sees. 20, 21—
Order LXV., r. 6 (a) (Rules of 1906).]—See

Costs, col. 151. Hoare v. Norton ; Norton

V. Hoare, (1913) V.L.R., 192; 34 A.L.T.,

186; 19A.L.R.,175.

Service and Execution of Process Act 1901

(No. 11 of 1901), sees. 4, 5, 13—Court of Petty

Sessions—Jurisdiction—Service of summons
in another State—Issue of summons—^Federal

jurisdiction—Matters between residents of

different States—Constitution of Court—Police

Magistrate—Judiciary Act 1903 (No. 6 of

1903), sec. 39—Commonwealth Constitution,

sees. 51 (xxiv.), 75, 77—Justices Act 1890 (No.

1105), sees. 20, 22, 23.]—A summons in which

the defendant was described as of " Wagga

Wagga in the State of New South Wales " was

issued by the Clerk of Petty Sessions at

Melbourne, and indorsed for service out of the

jurisdiction in the manner required by the

Service and Execution of Process Act 1901.

The summons commanded the defendant to

appear at Melbourne to answer a claim for

goods sold and delivered. On the return

day the Court consisted of a Police Magistrate
,

and two honorary Justices of the Peace.

Upon due proof of service in New South

Wales and of facts showing that the contract

was made and that the breach of non-pay-

ment arose wholly in Melbourne, the com-

plainant was given leave to proceed, and an

order was afterwards made for the amount

claimed. Held, that there was jurisdiction

to issue the summons, and that the service

was good, but that, inasmuch as the jurisdic-

tion exercised by the Court was Federal, it

could not, by virtue of sec. 39 (2) (d) of the

Judiciary Act 1903, be exercised except by

a Police Magistrate sitting alone, and that

as the Court was wrongly constituted the

order was bad. Sanderson ds Go. v. Gra/w-

ford, (1915) V.L.R., 568 ; 37 A.L.T., 89; 21

A.L.R., 368. F.C., Madden, G.J., Hood and

Gussen, JJ. (1915).

SET-OFF

Order XIV., rr. 1, 6 (Rules of 1906)—Action

for liauldated amount—Claim by defendant

for liquidated amount exceeding that claimed

by plaintiff—Set-off or coimterclalm—Final

judgment—Leave to defend.]—See Pbactice

AJSD Pleading, Division C, Sub-division (10).

Roberts v. Brown, (1914) V.L.R., 319; 35

'A.L.T., 174 ; 20 A.L.R., 175.

Order XIX., r. 3 (Rules of 1906)—Pleading

—Set-off or counterclaim—Unascertained

sum.]—See Practice and Pleading, Divi-

sion C, Sub-division (13). Woodroffe & Go.

v. J. W. Moss <& Co., (1915) V.L.R., 237;
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36 A.L.T., 181 ; 21 A.L.R., 220. [Affirmed

on appeal to Full Court, (1915) V.L R., 237 ;

37 A.L.T., 24].

Practice—Set-off—Plaintiff suing as execu-

tor—Residuary legatee..!

—

See Executor and
Administrator. Williams v. Macdonald,

{1915) V.L.R., 229; 36 A.L.T., 128 21

A.L.R., 200.

SETTLED ESTATES AND SETTLED
LANDS ACT

Settled Estates and Settled Lands Act 1909

<No. 2S35), sec. 50—Settled land—Settlement
—Devise of lands subject to annuities—An-
nuity—Charitable gift.]—A testator by his

will devised certain land subject to annuities

charged generally thereon. Held, that the

will did not create a settlement within the

meaning of sec. 50 of the Settled Estates and
Settled Lands Act. 1909. Quaere, whether

that Act applies to charitable gifts. In re

Delaney's Settled Estate, 14 V.L.R., 712 ; 10

A.L.R., 23, distinguished. Re Podmore ;

Union Trustees (Jo. of Australia Ltd. v.

Allnut, (1914) V.L.R., 420; 36 A.L.T., 42;

20 A.L.R., 310. Cussen, J.

Settled Estates and Settled Lands Act 1915,

<No. 2725), sees. 56, 132, 136—WiU—Trust-
Direction to sell and convert '

' as soon after

my decease as conveniently may be "—No.

power in will to postpone conversion—Imme-

diate conversion only at great sacrifice to

estate—Jurisdiction to sanction postponement

of conversion—Jurisdiction to sanction a lease

for a long term.]—Testator by his will

directed that the residue of his real and

personal estate should be converted into

money as soon as conveniently might be

after- his decease, and the proceeds divided

into two equal shares and each share invested

in first mortgages of freehold and certain

Oovernment securities, the income from one

share to be paid to his daughter L. for life,

and the income from the other share to hit

daughter E. for life with remainders over.

The will contained no authority to postpone

conversion. The estate included a valuable

hotel at which a profitable business was

carried on, but owing to the peculiar nature
of

.
the business of this hotel, and to the

exceptional times, it was impossible to sell

and convert this hotel except at a great

sacrifice, nor was it possible to find a suitable

tenant for it for a lease of anything less than

five years duration. Held, that, having

regard to the facts of the case and to the

Settled Estates and Settled Lands Act 1915,

sees. 132-136, the Court had jurisdiction to

make an order authorizing the trustee to

give a lease for a definite period of five years.

No determination was arrived at by the

Court as to whether it had jurisdiction to

make an order postponing for a definite

period the conversion of the property. In

re Kerrigan ; National Trustees Executors

and Agency Go. of Australiasia Ltd. v.

Kerrigan, 38 A.L.T., 62 ; 22 A.L.B., 316,

explained. In re Kerrigan ; National Trus-

tees Executors and Agency Co. of Australasia

Ltd. V. Kerrigan, (1917) V.L.R., 124;' 38

A.L.T., 172 ; 23 A.L.R., 57. F.C., Madden,

O.J., Hood and Cussen, JJ. (1917).

SETTLEMENTS

See also. Settled Estates and Settled

Lands Act.

Administration and Probate Act 1890 (No

1060), sec 112—Administration and Probate

Act 1903 (No 1815), sec. 8—Settlement-

Trusts and dispositions which may take effect

upon the death of the settlor—Registration-

Duty ]

—

See Duties on the Estates oe

Deceased Persons, col. 232. In re Dido's

Settlement, (1914) V.L.R., 540; 36 A.L.T.

73 ; 20 A.L.B., 377.

Administration and Probate Act 1915 (No.

2611), sec. 143—Property chargeable with

duty—Victorian property—Locality of debt

—

Debt due in respect of land in New South

Wales by debtor resident there—Creditor

resident in Victoria—Settlement of moneys

when received.]

—

See Revenue ; II. Duties

ON THE Estates of Deceased Persons.

Horsfall v. Commissioner of Taxes, (1917)

V.L.R., 535 ; 39 A.L.T., 54 ; 23 A.L.R.,

289.
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Administration and Probate Act 1915 (No.

2611), sec. 143—Duties on deceased persons'

estates—Settlement creating trust ior liJe with

remainders over—Immediate gift inter vivos, i

—-iSee Revenue ; II. Duties on the Es-

tates or Deceased Persons. Horsfall v.

Commissioner of Taxes, (1917) V.L.R., 535;

39 A.L.T., 54 ; 23 A.L.R., 289.

Administration and Probate Act 1915 (No.

2611), sec. 147, Tenth Schedule, Part III.—

Settlement—Widow and children beneficiaries

—Duty—Half rates
—" The total value of the

whole of the estate of the deceased in and out

of Victoria.]—See Duties on the Estates

OF Deceased Persons, col. 236. Campbell

V. The King, (1916) V L.R., 673 ; 38 A.L.T.,

99 ; 22 A.L.R., 428.

After acquired property—Covenant to settle

—Contingent interest under will subsequently

acciuired by settlor—Whether caught by

covenant.]—By a deed of settlement a settlor

after reciting that he was seized and possesse.'il

of certain real and personal property, and
" is desirous of settling the same and any

other real or personal property now or here

after belonging to him (except articles of

personal use or ornament) in manner herein-

after appearing " assigned and transferred

such real and personal property to trustee.^.

upon certain trusts set out in the settlement,

and then covenanted for himself, his execu-

tors and administrators, that he would
" whenever required so to do by the trustees

grant, assign transfer or otherwise assure unto

the trustees the lands mentioned in the

Schedule and all other real and personal

property intended to be hereby settled and

will in the meantime hold the same upon

and subject to the trusts powers and pro-

visions herein declared and contained."

Subsequently the settlor, prior to his own
death, became entitled to a contingent

interest under the will of his son who pre-

deceased him, but the trustees of the settle-

ment had never, during the settlor's lifetime,

called upon him to transfer such interest to

them in terms of the settlement. Upon a,

claim by such trustees against the trustees

of the settlor's will to transfer such interest.

Held, that such contingent interest was

caught by the covenant in the settlement,

and should therefore be transferred to the

trustees thereof to be held and distributed by

them in accordance with its terms and

provisions. In re Dowling ; Dowling v.

Bowling, (1917) V.L.R., i08 ; 38 A.L.T.,

183 ; 23 A.L.R., 73. a'Beckett, J (1917).

Deed — Constructon — Settlement — Real

estate — Pee simple — Equitable interest —
Absence of words of inhertance—Intention.]

—iSee Deed, col. 208. In re Anderson's

Settlement; Thompson v. Bayles, (1915)

V.L.R., 355; 37 A.L.T., 10; 21 A.L.R.,

311.

Duty—Trust to take effect on death of

settlor
— '

' Property comprised in such setj;le-

ment "—Alteration of property settled-

Locality of property—Administration and

Probate Act 1890 (No. 1060), sec. US-
Administration and Probate Act 1903 (No.

1815), sees. 9, 15, Schedule 2.]—See Duties

ON the Estates of Deceased Persons, col.

229. Commissioner of Taxes v. Currie, 21

C.L.R., 157 : 22 A.L.R., 50.

Stamps Act 1892 (No. 1274), sees. 4, 30,.

Schedule, Part VIII.—Stamp duty—Settle-

ment—"Property," what is—Expected in-

terest under power of appointment—Instru-

ment whereby property is settled or agreed

to be settled.]—See Stamps Acts. In re

Rule's Settlement, (1915) V.L.R., 670; 37

A.L.T., 125 ; 21 A.L.R., 499.

Stamps Act 1914 (No. 2575), sec. 2—Stamp
duty—When liability arises—Date of execu-

tion of instrument—Date of assessment

—

Date of arrival in Victoria of instrument

executed elsewhere— Retrospective legisla-

tion.]—See Stamps Acts. In re Fink's

Transfer, (1915) V.L.R., 666; 37 A.L.T.,

127 ; 21 A.L.R., 497.

SHARES

See COMPANY, col. 71.

SHAREHOLDER

See COMPANY, col. 71.
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SHEEP DIPPING ACT

Sheep Dipping Act 1915 (No. 3727), sees.

3, 4—" Owner "—Sale of sheep " oH
shears " cash on deUvery—Passing of property— '

' Right, title or interest to or in any sheep "

—Lien—Possession—Goods Act 1915 (No.

2663), sees. 22, 23, 33.1-A grazier sold cer-

tain of his sheep at 20s. per head "
off-

shears " cash on delivery. At the time the
contract of sale was made the sheep were in

the shed of a shearing contractor to whom
they had been sent to be shorn. The sheep
were shorn, and on the same day the purchaser

took delivery of them at the premises of the

shearing contractor. The sheep were not
dipped or placed in a paddock as required

by sec. 4 of the Sheep Dipping Act 1915.

On an information charging the grazier as

owner with a breach of sec. 4, Held, that

the property in the sheep passed to the

purchaser as soon as they left the shearing

board, and that the grazier was not the
" owner " of the sheep at the time of the

alleged offence. Morris v. Mogg, (1917)

V.L.R.,462; 39 A.L.T., 22 ; 23 A.L.R., 316.

Madden, C.J. (1917).

SHIP AND SHIPPING

Bill of lading—Delivery of goods—Duty of

shipowner—Provision for cesser of all liability

as soon as goods free from ship's tackle—Loss

of goods after discharge and before delivery

—

Limitation of liability to fixed sum—Sea

Carriage of Goods Act 1904 (No. 14 of 1904),

sees. 5, 8.]—A clause in a bill of lading

providing that the owner of the goods is to

take delivery at a certain place " and all

liability of " the shipowner "to cease as

soon as the goods are free from the ship's

tackle " does not purport to relieve the ship-

owner from liability for loss or damage to the

goods arising from negligence, fault, or failure

in the proper delivery of the goods, or to

lessen, weaken, or avoid the obligations of

the master, officers, agents, or servants of

the ship to properly deliver the goods, and,

therefore, such a clause is not avoided by

sec. 5 (a) or (c) of the Sea Carriage of Goods

Act 1904. So held by Griffith, C.J., and

Gavan Duffy and Rich, JJ. (Isaacs and
Powers, JJ., dissenting). Therefore, where
goods carried under a bill of lading containing

such a clause were landed on a wharf in the

ordinary course of discharging the cargo,

and without notice of or knowledge by the

consignee of intention to land them, and had
disappeared before the consignee came for

them three days afterwards, in an action by
the consignee for breach of the contract to

deliver, there being no evidence of negligence

on the part of the shipowner. • Held, by
Griffith, C.J., and Gavan Duffy and Rich,

JJ.
( Isaacs and Powers, JJ., dissenting),

that the shipowner was not liable. By
Griffith, C.J. and Isaacs and Powers, JJ.—
A provision in a, bill of lading that the ship-

owner is not liable beyond a sum of £10 for

each package of goods unless such package

has been previously booked with a declara-

tion of the nature and value thereof, and
extra freight paid thereon, and is then liable

only for the declared value, is not within the

terms of sec. 5 of the Act, and is therefore

valid. Hiskens v. Australasian United

Steam Navigation Co., (1913) V.L.R., 402 ;

35 A.L.T., 65, reversed. Australasian

United Steam Navigation Co. Ltd. v. Hiskens ,

18 C.L.R., 646; (1914) V.L.R., 684; 20

A.L.R., 392. H.C. (1914).

Charter party—" Demise."]—A " demise "

of a ship in the proper sense of the term only

takes place when the possession of the ship

and the control of the mg,ster, ofi&cers, and

crew are completely transferred to the

charterer, and a charter party should not

be construed as such a demise imless it

clearly appears so. Oswald v. Australian

Steamships Ltd., (1914) V.L.R., 329; 35

A.L.T., 178 ; 20 A.L.R., 188. F.C. (1914).

Employer and employee—Negligence—Con-

trol of employee—Ship—Charter party—Con

struction of—Liability of shipowner.]—The

defendant Company was the owner of the

steamship " Tyrian," of which T. was the

second officer, appointed and paid by the

defendant. By an oral agreement which

incorporated the terms of the common form

of charter party, the ship was chartered to

another company. While the ship was
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being loaded at the wharf (under the direction

of T.), the plaintiff was injured, and sought

to recover daniages, alleging that the accident

was caused by the negligent directions given

by T. Held, upon these facts and upon the

true construction of the terms of the charter

party, that at the time of the accident and in

relation thereto T. was the servant of the

defendant Company. Oswald^ v. Australian

Steamships Ltd., (1914) V.L.R., 329; 35

A.L.T., 178 ; 20 A.L.R., 188. F.C., a' Beckett,

Hood andCussen, JJ. (1914).

Prize Court — Jurisdiction — Goods dis-

charged from ship on to wharf.]—See Prize

Law and Jurisdiction. In re 30 Gases

Insect Powder, cargo s.s. " Rygja," (1915)

V.L.R., 179 ; 36 A.L.T., 152 ; 21 A.L.R.,

181.

. Ship—Unseaworthiness—Commencement of

voyage—Movement for purpose of proceeding

on voyage—Release of mooring ropes—Sea-

carriage of goods—Warranty—Sea Carriage

of Gfoods Act 1904 (No. 14 of 1904), sec. 8.]—

A steamship became tmseaworthy by reason

of an injury sustained after she had been

moved from her wharf in intended prosecu-

tion of a, voyage, which she continued to

prosecute until an inrush' of water disclosed

the injury, whereupon she was beached.

The cargo was damaged by the inrush.

When the injury was sustained some at least

of the mooring lines had been released, but

it did not appear whether or not the ship

had been completely unmoored. Held, that

the appellant, a shipper, on whom the onus

lay, had not shown that the voyage began

after the injury had been sustained, so as to

constitute a, breach of the warranty of sea-

worthiness under the Sea Carriage of Goods

Act 1904, sec. 8. Per Barton, A.G.J.—On
the facts found the voyage had commenced
when the injury was sustained. Whybrow
& Go. Pty. Ltd. V. Howard Smith <£; Co.

Ltd., 17 C.L.R., 1 ; (1913) V.L.R., 387 ; 19

A.L.R., 284. H.C., Barton, A.C.J., Oavan

Duffy, Powers and Rich, JJ. (1913).

Trading with enemy—Free ships free goods

—Illegal trading under cover of neutral flag

—Fraudulent device—Declaration of Paris

1856, Article 2.]

—

See Prize Law and Juris-

diction. In re 30 Cases of Insect Powder,

Cargo Ex s.s. " Rygja," (1915) V.L.R., 179;

36 A.L.T., 152 ; 21 A.L.R., 181.

SLANDER

See DEFAMATION, col. 216.

SOLDIER'S WILL

See EXECUTORS AND ADMINISTRA
TORS, cols. 318, 319.

SOLICITOR

I. Admission to Practice .

.

(a) Articled Clerks

(6) Managing Clerks

II. Solicitor and Client

III. Solicitor and Other Party

I.

—

Admission to Practice.

COL.

. 720

. 720

, 723

, 727

. 728

(a) Articled Clerks.

Admission—Articles of clerkship— Con-

tinuous service— Irregularity — Certificate

—

Refusal—Appeal to the Judges—Form of

Order—Rules for the Admission of Barristers

and Solicitors of 16th Febritary, 1905, Fart I.,

r. 5 (o). Part II., rr. 5, 6.]—The service under

articles of clerkship required by Part I., i. 5

(c) of the Rules of the Council of Legal Educa-

tion, dated February, 1905, in accordance

with the English practice is h, continuous

service, but where on an appeal from the

Board of Examiners the Judges of the

Supreme Court are satisfied that though the

service by the applicant under the articles

was irregular, the irregularity was occasioned

by mistake, and 'that the service was sub-

stantially equivalent to regular service, they

may order that the appellant be at liberty

to apply on that order to be admitted to

practise as a barrister and solicitor. Form
of order on appeal to the Judges settled.

Ex parte Higgins, (1915) V.L.R., 472; 37

A.L.T., 44 ; 21 A.L.R., 336., Madden, C.J.,

a' Beckett and. Cussen, JJ. (1915)
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Articled clerk—Evidence of having passed

examinations—Failure to pioduce before

entering into articles—Enlargement of time

for production of evidence—Consolidated

Rules for the Admission of Barristers and
Solicitors, 19th April, 1915, rr. 19, 40.1—The
Supreme Court has no power under rule

40 to enlarge the time appointed by rule 19

of the Consolidated Rules for the Admission

of Barristers and Solicitors for the production,

by a person about to enter into articles,

of evidence of his having passed the required

examinations. Be Killeen, (1917) V.L.R.,

287. Madden, G.J.

Barrister and solicitor—Articled clerk

—

Leave to serve in Commonwealth Military

Forces—Retrospective order—Jurisdiction of

Judge to make order—Rules for the Admission

of Barristers and Solicitors of 28th November,

1905, r. 3—23 & 24 Vict., c. 127, sec. 10—37
& 38 Vict. C. 68, sec. 4.]—Where an articled

<!lerk had during the currency of his articles

been employed as an Area Officer of the

Commonwealth Military Forces, permission

was granted to him before the termination

of his a'rticles to serve as such officer, and the

permission was made retrospective so as to

cover the whole term of such employment.

An order granting such permission may be

made by a. single Judge. Semble {per Mad-

den, C.J.).—The proper time to consider the

question of leave is on the application for

admission. In re Bloom, (1911) V.L.R.,

313; 33 A.L.T., 26; 17 A.L.R., 331, con-

sidered. In re Woods, (1913) V.L.R., 88;

34 A.L.T., 135; 19 A.L.R., 27. F.C.,

Madden, '

C.J., a' Beckett and Cussen, JJ.

(1913)

Barrister and solicitor—Admission to prac-

^iice—Enlargement of time—Power of single

Judge—Rules for Admission of Barristers and

Solicitors, 16th February, 1905, Part 11., rr.

1, 10.]—An intending applicant for admission

to practise as a barrister and solicitor did not

give and post before the expiration of the

time limited by the Rules notice of his inten-

tion to apply for admission. The Rules

provided that in case of non-compliance

with any rule, the Supreme Court shall have

power to enlarge, and substitute any other

time for, the time appointed by the Rules

for doing any act. Upon application made

for that purpose, an order was made by a

Judge in Chambers, but with some doubt as

to the powers of a, single Judge to do so,

enlarging the time appointed by the Rules

for the giving and posting by the applicant

of the notice. ' Re Ramsay, 35 A.L.T., 5'

Madden, O.J. (1913).

Barrister and solicitor—Admission to prac-

tice—Articles of clerkship—Clerk of full age

—

Covenant to indemnify master—Form of

articles—Rules of May, 1913.]—Where a clerk

entering into articles of clerkship mider the

Rules for the admission of barristers and

solicitors is of full age, the articles should not

contain the covenant of indenmity set out

in the form of articles prescribed in Schedule

H. of the Rules of 1913. Re Luth, (1915)

V.L.R., 470 ; 21 A.L.R., 334. Madden, C,J.,

a' Beckett and Hood, JJ. (1915).

Legal Practitioners Reciprocity Act 1903

(No. 1887), sec. 7 (3)—Rules of the Council of

Legal Education for the Admission of Barris-

ters and Solicitors, 16th February, 1905,

amended by Rules 1st May, 1913, r 2

—

Articled clerk—Leave to engage in other

business during articles—Military service

abroad.]—An articled clerk may, under rule

6 of the Rules of the Council of Legal Educa-

tion of 16th February, 1905, as amended by

rule 2 of the Rules of 1st May, 1913, with

the consent of the barrister and solicitor to

whom he is bound, and the sanction of one

of the Judges of the Supreme Court, serve

abroad with the , Australian Imperial Force

during his term of service under articles,

subject to his obligation on his return to

serve under supplementary articles of clerk-

ship for such time as the Court thinks

sufficient. In re Gray, (1915) V.L.R., 226 ;

36 A.L.T., 154; 21 A.L.R., 163. a' Beckett,

J. (1915).

Rules of the Council of Legal Education

for the Admission of Barristers and Solicitors,

1st May, 1913, r. 2, Schedule " H."—Rules,
&c., 16th February, 1905, r. 6 (1)—Clerk of

full age—Covenant of indemnity, whether

necessary.]—A., a person of full age, executed

articles of clerkship which were in the form
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or to the effect of Schedule " H " to the Rules

of the Council of Legal Education for the

Admission of Barristers and Solicitors, with

the omission of any covenant of indemnity.

The Board of Examiners refused to grant him

a certificate, on the ground that the articles

should have contained such a covenant.

Held, on appeal to the Judges, that the

covenant was unnecessary. Be Reynolds, 37

A.L.T., 17. Madden, C.J., a' Beckett and

Hood, JJ. (1915).

(6) Managing Clerks.

Barrister and solicitor—Admisison—Manag-

ing clerk — Examinsition — Supplementary

examiiation—Credit for subjects passed

—

" At any one examination "—Supreme Court

Act 1912 (No. 2437), sees. 3, 4^Rules of the

Supreme Court of 13th March, 1913.]—A
managing clerk who has obtained an order

under sec. 3 of the Supreme Court Act 1912,

entitling him to admission to practice as a

barrister and solicitor of the Supreme Court

upon passing the examination in the subjects

mentioned in sec. 4, and who, at a December

examination, passes in two, or more, of the

prescribed subjects and fails in one other

subject, in which he passes at the March

supplementary examin.ation, is entitled to

credit for that subject, and for that purpose,

a supplementary examination and the pre-

ceding examination is deemed '

' one examina-

tion " within the meaning of sec. 4 of that

Act. In re Ross, (1915) V.L.R., 38 ; 37

A.L.T., 25 ; 21 A.L.R., 335. Madden, C.J.

(1915).

Barrister and solicitor—Admission to prac-

tice—Managing clerk—Service to practising

barrister and sohcitor—Supreme Court Act

1912 (No. 2437), sec. 3.]—A firm of country

solicitors had a branch in Melbourne which
was managed by A., who was a barrister and
solicitor, pursuant to an agreement under

which A. received as remuneration a stipu-

lated sum and a certain share of the profits.

A. also practised as a, solicitor in his own
right, the proceeds of such practice being

paid to the credit of the firm's account.

Held, that A. was, in respect of the practice

carried on by him in his own right, a practis-

ing barrister and solicitor, within the mean-

ing of sec. 3 of the Supreme Court Act 1912,

and, therefore, that a clerk in the Melbourne

office who performed in respect of the

business carried on there work which a

managing clerk would ordinarily perform

might, in relation to the practice carried on

by A. in his own right, be a managing clerk

to A. within the meaning of that section.

In re Ramage, 17 C.L.R., 55; 19 A.L.R.,,

521. H.C., Barton, A.C.J., Gavan Duffy

and Powers, JJ. (1913).

Barrister and solicitor—Managing clerk

—

Practising barrister and solicitor—Supreme

Court Act 1912 (No. 2437), sec. 3.]—A " prac-

tising barrister and solicitor," in sec. 3 of the

Supreme Court Act 1912, means a person

practising independently and generally.

Accordingly, a practitioner who holds himself

out to practice, and practises as a, solicitor,

but who is bound by an arrangement whereby

another practitioner receives the profits from

such practice and pays him a certain sum as

remuneration, is not a " practising barrister

and solicitor " within the meaning of the

section. A clerk who has done the work

of a managing clerk to a solicitor, under his

direption and supervision, but who was
throughout engaged and paid, and was liable

to be dismissed by another practitioner, has

not served such solicitor as a managing clerk

within the meaning of sec. 3. Re Ross, (1913)

V.L.R., 291 ; 19 A.L.R., 262, distinguished ;

In re Ramag/s, 17 C.L.R., 55 ; 19 A.L.R.,

521, discussed. Re Ramage, (1914) V.L.R.,

60. F.C., Madden, C.J., Hodges and Hood,

JJ.

Barrister and sohcitor—Admission to prac-

tice—Managing clerk—Service under " direc-

tion and supervision " of practising barrister

and solicitor—Supreme Court Act 1912 (No.

2437), sec. 3.]—For fifteen months of the

period during which an applicant for an order

under sec. 3 of the Supreme Court Act 1912

for admission to practise as a barrister and

solicitor alleged that he had been managing
clerk to a practising barrister and solicitor,,

the latter was ill and absent from his office,

and the Supreme Court held that the appli-

cant, during that fifteen months, was not

under the direction and supervision of the
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and soliditor, and refused his
application for an order under the section.
Held, that the decision should not be dis-

turbed. In re Hanlon, 11 C.L.R., 60; 19
A.L.R., 521. H.C., Barton, A.C.J. , Oman
Duffy and Powers, JJ. (1913).

Supreme Court Act 1912 (No. 2437), sees.

3. 4—Barrister and solicitor—Managing clerk—Admission to practice—Service tor ten years
in Victoria as a managing clerk—" Such
period of ten years," meaning of—Service for

period of ten years not extending up to the
date of commencement of Act—Whether
sufficient to satisfy requirements as to service.]

—In order to constitute service for ten years
as a managing clerk within the meaning of

sec. 3 of the Supreme Court Act 1912, the

service must have been continuous, and must
have extended up to the date of the com-
mencement of the Act. Held, accordingly,

that the service of an applicant who had
served as a managing clerk to a. practising

barrister and solicitor for a period of thirteen

years, terminating about two years before

the commencement of the Act, and who
since the termination of that period had been

performing legal work in the service of a

barrister and solicitor but not in the capacity

of a managing clerk, was not service for ten

years within the meaning of sec. 3 of the

Act. In re Supreme Court Act 1912 ; In re

Fee, (1913) V.L.R., 531 ; 35 A.L.T., 79 ; 19

A.I,.R., 566. F.C., Madden, C.J., Hood and

Gussen, JJ. (1913).

Supreme Court Act 1912 (No. 2437), sec. 3

—

Barrister and solicitor—Admission to practice

—Managing clerk—^^Clerk in Public Service in

Office of Crown Solicitor—"Practising bar-

rister and solicitor "—" Direction and super-

vision."]—A person in the Public Service of

Victoria who is a managing clerk in the con-

veyancing department of the Crown Solicitor's

office, is a managing clerk to a practising

barrister and solicitor, and is under the

direction and supervision of such barrister

and solicitor, within the meaning of the

Supreme Court Act 1912. In re Supreme

Court Act 1912 ; In re Ross, (1913) V.L.R.,

291 ; 34 A.L.T., 214 ; 19 A.L.R., 262. F.C.,

Madden, C.J., Hodges and Hood, JJ. (1913).

Supreme Court Act 1912 (No. 2437), sec. 3—
Barrister and solicitor—Admission to practice

—Managing clerk—Special circumstances.]—
Facts held to be special circumstances
enabling the Court to exercise its discretion

m favour of an applicant for an order under
sec. 3 of the Supreme Court Act 1912. In re

Supreme Court Act 1912. In re Gleeaon,

(1913) V.L.R., 159; 34 A.L.T., 178; 19

A.L.R., 159. F.C., Madden, C.J., Hodges^

and Hood, JJ. (1913).

Supreme Court Act 1912, sec. 3—Barrister

and solicitor—Admission to practice—Manag-
ing clerk—Meaning of—Applicant the only

clerk.]—A person who is the only clerk in the
employment of a barrister and solicitor, and
whose duties include the doing of all clerical

work ordinarily done in the office of a barrister

and solicitor, is not a managing clerk within

the meaning of the Supreme Court Act 1912.

In re Supreme Court Act 19i2 ; In re Walter^

(1913) V.L.R., 163; 34 A.L.T., 174; 19

A.L.R., 159. F.C., Madden, C.J., Hodges

and Hood, JJ. (1913).

Supreme Court Act 1912 (No. 2437), sec. 3—
Barrister and solicitor—Admission to practice

—Managing clerk—Meaning of—Clerk in

charge of probate and County Court depart-

ment.]—A person who has the control and
management merely of the probate and
County Court department of the office of

a. barrister and solicitor may be a, managing^

clerk within the meaning of the Supreme Court

Act 1912. In re Supreme Court Act 1912 ;

In re Goutts, (1913) V.L.R., 170 ; 34 A.L.T.,.

176 ; 19 A.L.R., 156. , F.C., Madden, C.J.,

Hodges and Hood, JJ. (1913).

Supreme Court Act 1912 (No. 2437), sec. 3

—

Barrister and solicitor—Admission to practice

—Managing clerk—Meaning of—Clerk in

charge of costs department.]—A person who
has the control and management merely of

the costs department of the office of a barris-

ter and solicitor is not a managing clerk

within the meaning of the Supreme Court Act

1912. In re Supreme Court Act 1912 ; In

re Byrne, (1913) V.L.R., 164; 34 A.L.T.,.

174 ; 19 A.L.R., 155. F.C., Madden, C.J.,.

Hodges and Hood, JJ. (1913). [Special
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leave to appeal to High Court refused, 17

C.L.R., 52].

Supreme Court Act 1912 (No. 2437), sec. 3—
Barrister and solicitor—Admission to practice

—Managing clerk—Service Jor ten years

—

—Meaning of—Continuity of employment.]—
The service as managing clerk required to be

shown by an applicant for an order under

sec. 3 of the Supreme Court Act 1912 must

1)6 substantially continuous for a period of

ten years up to the commencement of the

Act. In re Supreme Court Act 1912. In re

Williams, (1913) V.L.R., 161; 34 A.L.T.,

171 ; 19 A.L.R., 154. Madden, G.J.,

Hodges and Hood, JJ. (1913).

Supreme Court Act 191? (No. 3437), sees.

:3, 4—Barrister and solicitor—Admission to

^practice — Managing clerk — Procedure —
Examinations,]—An applicant for an order

under sec. 3 of the Supreme Court Act 1912

that the applicant be entitled upon com-

pliance by him with the provisions of the

section to admission to practice as a barrister

and solicitor must one month before the

application is made serve on the Law Institute

oi Victoria copies of the affidavits intended

to be used in support of the application.

The examinations prescribed by sec. 4 as

those in which applicants must pass will be

-those prescribed by the University of Mel-

bourne for the subjects mentioned in the

section. In re Supreme Court Act 1912,

<1913) V.L.R., 126; 34 A.L.T., 155; 19

A.L.R., 68. F.C., Madden, C.J., Hood and

Ctissen,' JJ. (1913).'

II. SOLICITOB AND CLIENT.

See also, III. Solioitob and Other Paety
{vnjra).

Loan by client to solicitor on mortgage

—

Reliance upon statements of solicitor

—

Negligence of client arising from such reliance

—Subsequent mortgage without notice of

prior encumbrance—Priorities.]—See Negli-

gence. Davidson v. 0' HaUoran, (1913)

V.L.R., 367; 35A.L.T., 46; 19 A.L.R., 305.

Practice (High Court)—Costs—Taxation

—

Action instituted in one Registry—Costs of

.attendance of solicitor on proceedings in

another Registry.]—See Costs, col 150.

Norton v. Herald, 17 C.L.R., 76 ; 20 A.L.R.

105.

Receiver—Ex parte application for appoint-

ment—Persons disqualified from appointment

—Apphcant's solicitors.]—iSee Execution,

col. 314. Edgar v. Muscovitch, 36 A.L.T.,

162.

Will—SoUcitor and cUent—Grift to soUcitor

of testatrix—Independent advice—Burden of

proof.]—It is not necessary, in order to

establish the validity of a gift to a solicitor

contained in the will of his client, to show

that the client had independent advice. Re

Nickson, (1916) V.L.R., 274 ; 38 A.L.T., 46.

a' Beckett, J.

III.

—

Solioitob and Othbk Party.

Costs—Action in name of Company in-

stituted without authority—Personal UabiUty

of solicitor.]—Where an action was instituted

in the name of a Company without authority

the solicitor for the plaintiff on the record was

ordered to pay the costs of the action and of

proceedings to have the writ and the service

thereof set aside. Bullfinch, Surprise Gold

Mining Co., No Liability v. Butler, 35 A.L.T.,

99. Madden, C.J. (1913).

Order VII., r. 4a (Rules of 1906)—Solicits

and cUent—Firm acting by individual mem-
bers for plaintiff and defendant.]—.Under

Order VII., r. 4a, a firm of solicitors is pro-

hibited from acting by one member for the

plaintiff in any cause or matter and by

another member for the defendant. The

King v. 0' Halloran ; Ex parte Hamer,

(1913) V.L.R., 116; 34 A.L.T., 160; 19

A.L.R., 104. Hodges, J. (1913).

Order IX., r. 1 (Rules of 1908)—Writ-
Irregularities—Acceptance of service by solici-

tor—Waiver—Instruments Act 1890 (No.

1103), Part I., Division 4.]—See Practice

and Pleading ; C. (6), Order IX. Lister

v. Schulte, (1915) V.L.R., 374; 37 A.L.T..

68 ; 21 A.L.R., 332.

SPECIAL CASE

See APPEAL, col. 26; GENERAL SES-
' SIGNS, col. 370.
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STAMPS ACTS
Stamps—Marine insurance—Annual licence

—Duty payable—Premiums paid in respect

of insurances under the Imperial War Risk

Insurance Scheme—Stamps Act 1915 (No.

2728), sec. 98 ]—The Imperial Government
instituted a scheme for the marine insm-anoe

of ships against war risks. Policies mider

the scheme were signed on behalf of the

Government, and certificates were signed by
an officer of the War Risks Insurance Office.

An Imperial Statute (5 Geo. V. c. 11) provided

for funds to conduct the business, and also

provided that documents issued under the

scheme need not be stamped. The Stamps

Act 1915, sec. 98, imposes duty upon persons

effecting any insurance with, or making any

declaration under any open or valued policy

issued by any company, person or firm of

persons outside Victoria. The duty is

assessable on the amount of premiums paid.

Held, that the Collector of Imposts, in assess-

ing the duty payable under sec. 98, should

take into consideration the premiums paid

by a, Victorian company in respect of war

risks under the Imperial War Risk Insurance

Scheme. Re Broken Hill Associated

Smelters Pty. Ltd., (1918) V.L.R., 31 ; 39

A.L.T., 128; 23 A.L.R., 433. Cussen, J.

(1917).

Stamps Act 1890 (No 1140), sec. 71—Duti-
able instrument—Assessment by Collector of

Imposts—Time within which appeal to be

instituted—Stating case on direction of

Attorney-General, after expiration of that

time—Effect of—Waiver.]—The Collector of

Imposts has no authority to state a case under

the provisions of sec. 71 of the Stamps Act

1890, and the Court has no jurisdiction to

hear the appeal, unless the appellant request

the Collector to state a case for the decision

of the Court before the expiration of the time

prescribed by that section, and non-com-

pliance with that condition cannot be waived.

In re Stamps Acts; Ex parte Carpenter,

(1914) V.L.R., 53; 35 A.L.T., 105; 19

A.L.R., 589. F.C., Madden, G.J., a' Beckett

and Cussen, JJ.

Stamps Act 1892 (No. 1274), sees. 4, 30,

Schedule, Part VIII.—Stamp duty—Settlement

—"Property," what is—Expected interest

under power of appointment—Instrument

whereby property is settled or agreed to be

settled.]—A settlement of an interest in

property which the settlor will acquire should

H. power of appointment be exercised in the

settlor's favour is not a. settlement whereby

any property is settled or agreed to be

settled within 'the meaning of Part VIII. of

the Schedule to the Stamps Act 1892. The
word " property " in the Schedule includes

interest's of a distinct nature whether vested

or contingent, but not a thing which cannot

be contemplated in law as " property " at

all, and consequently it does not include a

mere expectation that property may be

afterwards acquired by the settlor. In re

Rule's Settlement, (1915) V.L.R., 670; 37

A.L.T., 125 ; 21 A.L.R., 499. F.C., Madden,

C.J., Hodges and Hood, JJ.

Stamps Act 1914 (No. 2575), sec. 2—Stamp
duty—When liability arises—Date of execu-

tion of instrument—Date of assessment

—

Date of arrival in Victoria of instrument

executed elsewhere— Retrospective legisla-

tion.]—The date of execution determines the

liability of an instrument to the additional

stamp duty imposed by the Stamps Act 1914.

Held, accordingly, that an instrument execu-

ted in England in May, 1915, but which did

not reach Victoria and was not presented to

the Collector of Imposts for assessment of

duty until after July 1st, 1915, was not liable

to such additional stamp duty. In re Fink's

Transfer, (1915) V.L.R., 666; 37 A.L.T.,

127 ; 21 A.L.R., 497. F.C., Madden, C.J.,

Hodges and Hood, JJ.

Stamps Act 1915 (No. 2728), sees. 17, 22,

24, 68, Third Schedule, VI. (B.) (4)—Revenue

^Stamp duty—Contract for sale of land

—

Re-sale of part to sub-purchaser-Transfer of

part by original seller to sub-purchaser

—

Transfer of residue to original purchaser

—

" Amount or value of the consideration for

the sale."]—Where a contract for the piu'-

chase of a block of land has been entered into

and the purchaser re-sells part of the block

to a sub-purchaser to whom such part is

transferred by the original seller, and the

residue of the block is afterwards transferred
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to the purchaser, for the purpose of determin-

ing the stamp duty on the instrument trans-

ferring the residue, "' the amount or value

of the consideration for the sale " should,

if the land in the block is of uniform value

throughout, bear the same ratio to the whole

•consideration for which the block was con-

tracted to be purchased as the area of the

residue bears to that of the Hock. National

Land Company v. Comptroller of Stamps, 5

A.L.T., 5; 9 V.L.R. (L.), 87, followed.

Hendy v. Collector of Imposts, 26 A.L.T.,

89; 13 A.L.R., 612; (1907) V.L.R., 704,

•considered. Bastow (or Commonwealth Build-

ing Society) v. Collector of Imposts, (1917)

V.L.R., 81 ; 38 A.L.T., 128 ; 23 A.L.R., 19.

F.C., Hodges, Hood and Cussen, JJ. {Madden,

C.J., and a'Beckett, J., dissenting) (1916).

Trust—Declaration of trust—Acknowledg-

ment o! existing trust—Stamp duty—Trusts

Act 1915 (No. 3741), sec. 71—Stamps Act

1915 (No. 2728), sees 39, 30, Schedule 3,

clause IX. (8).]—A wife, who was the regis-

tered proprietor of certain land upon which

there was a house, signed a document in these

terms : "I hold in trust " the property,

specifying it, " for my husband ... it

is all his." Held, that the document was

not a declaration of a new trust, but an

acknowledgment of an already ejfisting trust

of the existence of which it was evidence.

Held, also, that the document was not an
" instrument declaring that the property

vested in the person executing the same
shall be held in trust for the person or persons

mentioned therein " within clause VIII. (2)

of the Schedule to the Stamps Act 1892

(clause IX. (2) of the Third Schedule to the

Stamps Act 1915) and therefore did not

require to be stamped. Perpetual Executors

and Trustees Association of Australia Ltd.

V.Wright, 23 G.h.B,., 185 ; (1917) V.L.R., 372;

23 A.L.R., 177. H.C., Barton, A. C.J., Isaacs,

Qavan Duffy and Rich, JJ. (1917).

STATEMENT OF CLAIM

e PRACTICE AND PLEADING.

STATUTE

See HUSBAND AND WIFE, col. 388.

STATUTE OF FRAUDS

Agreement to procure loan on mortgage

—

Contract concerning interest in land—Instru-

ments Act 1890 (No. 1103), sec. 308—Statute

of Frauds (29 Car, II., c. 3), sec. 4.]— .HeM,

that an oral contract by which the defendants

agreed to raise for the plaintiff the sum of

£84,000 on the security of the plaintiff's

land was not a contract concerning an interest

in land, and was not within the Statute of

Frauds. Gray v. Dalgety, 19 C.L.R., 356 ;

(1915) V.L.R., 184; 21 A.L.R., 72. H.C.,

(1914). [This question of law is involved in

an appeal to the Privy Council from Gray

V. Dalgety <fc Co., 21 C.L.R., 509].

Contract—Agency—Agreement to procure

loan on mortgage of land—Interest in land

—

Statute of Frauds (29 Car. II., e. 3), sec. 4—
Instruments Act 1890 (No. 1103), sec. 308.]—

A

contract whereby A. for valuable considera

tion undertakes to find some person or per-

sons able and willing to lend to B. £72,000

at 4 per cent, on first mortgage, and £12,000

at 5 per cent, on second mortgage, of B.'s

land, other terms being reasonable, is not a

contract concerning an interest in land, and

is therefore not within the Statute of Frauds,

see. 4
(
Instruments Act 1890, sec. 208).

Gray v. Dalgety & Go. Ltd., 19 C.L.R., 356 ;

21 A.L.R., 72, approved. Gray v. Dalgety

& Go. Ltd., 21 C.L.R., 509
; (1916) V.L.R.,

444 ; 22 A.L.R., 228. H.C. [In this case an

appeal to the Privy Council is pending].

Instruments Act 1915 (No. 2673), sec. 238—

Contract—Rescission—Parol evidence^Stat-

ute of Frauds.]—Parol evidence is admissible

to prove the rescission of a contract in writing

and by sec. 228 of the Instruments Act 1915

required to be in writing. Wright v. Griffin,

38 A.L.T., 10. Hodges, J. (1916).

Landlord and Tenant Act 1890 (No. 1108),

sees. 3, 4, 93—Instruments Act 1890 (No.

1103), sec. 208—Landlord and tenant

—

Ejectment—Parol lease—Tenant in possession
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—Statute of Frauds—Contract not to be per-

iormed within one year.]—B. was tenant of

premises under a lease from K. expiring on

the 30th Jvme, 1913. On the 20th October,

1912, K. verbally agreed to grant to B. a

lease of the premises for a further period' of

two years, commencing on the 1st July, 1913.

On the 20th Ma'y, 1913, K. gave B. notice to

quit the premises on the 30th June, 1913,

but B. refused to give up possession, where-

upon K. took proceedings for the ejectment

of B. Held, that as B. was setting up the

parol lease merely as a defence, and was in

possession under that lease, he was entitled

to retain possession. Kewley v. Ball, 35

A.L.T., 51; 19 A.L.R., 474 ; (1913) V.L.R.,

412. Hodges, J. (1913).

STAY OF PROCEEDINGS.

Practice—High Couit—Stay of proceedings

pending appeal to Privy Council—Special

terms.]—See Appbal, col. 16. Marconi's

Wireless Telegraph Go. Ltd. v. The Common-

wealth, 16 C.L.R., 384.

STREET

See LOCAL GOVERNMENT ; HIGHWAY ;

POLICE OFFENCES ACT; GAMING
AND WAGERING.

STRIKE

See CONCILIATION AND ARBITRATION,
col. 90.

SUNDAY

Licensing Act 1915 (No. 2683), sees. 212,

318—PoUce Offences Act 1915 (No. 8708),

sec. 49—Sunday observance—Trading in

" a house shop or other place "—Inn—Inn-

keeper—Licensed victualler—Traveller.]—(See

Licensing, col. 609. Webster v. Opitz, (1917)

V.L.R., 107 ; 38 A.L.T., 125 ; 23 A.L.R., 83.

Local Government Act 1903 (No. 1893),

sees. 197 (IJ, 198, Thirteenth Schedule, Part

VI.—21 Geo. III., c. 49—By-law—Regulation
—Validity^Places of amusement—"Times

and hours "—Sunday—Picture shows—Dis-

crimination.]—See LocAi. Govbknment, col.

519. In re City of Melbourne ; Ex parte

Greater J. D. Williams Go. Ltd., (1915)

V.L.R., 689 ; 37 A.L.T., 94 ; 21 A.L.R., 485.

[Special leave to appeal to the High Court

refused, 20C.L.R., 576].

Police Offences Act 1912 (No. 2422), sec. 49

—Carrying firearms on Sunday—Purpose with

which firearms are carried—Whether an

element in the offence—Carrying gun in

pieces or in a gun case.]—See Police Of-

fences Acts. Neill v. O'Connor, (1914)

V.L.R., 207 ; 35 A.L.T., 192 ; 20 A.L.R., 104.

PoUce Offences Act 1915 (No. 2708), sec. 49

—Sunday observance—Keeping open shop

for purpose of trading—No by-law prohibiting.]

—See Police Offences Act. Lillis v.

Heyward, (1916) V.L.R., 178; 37 A.L.T.,

158 ; 22 A.L.R., 67.

SUNDAY TRADING

See LICENSING, col. 509 et seq.

SUPREME COURT ACTS

See SOLICITOR; PRACTICE AND
PLEADING.

SURETY

,See MORTGAGOR AND MORTGAGEE,
col. 561 ; WAR PRECAUTIONS ACTS.

See

TENANCY AT WILL

LANDLORD AND TENANT, cols.

464, 465.



735 TENANT FOR LIFE AND REMAINDERMAN. 736

TENANCY FROM YEAR TO YEAR

.See LANDLORD AND TENANT, cols.

474, 475.

TENANT FOR LIFE AND
REMAINDERMAN

Duty—Estate duty—Administration—Ap-

poitionment among beneficiaries—Tenant for

life and remainderman—Reduced rate in case

of widow and children—Widow and children

not solely entitled—Application of reduced

rate—Estate Duty Assessment Act 1914 (No.

22 of 1914), sees. 8, 35 ]—Sec. 8 (6) of the

Estate Duty Assessment Act 1914 provides

that the duty shall be assessed at a reduced

rate in the case of gifts to the widow, children

or grandchildren of the deceased. Held,

that the reduction is applicable in the case

of successive interests in property where some

of the beneficiaries belong to the privileged

class, and some do not. In that case, any

deduction from corpus which ultimately

proves to have unduly burdened the bene-

ficiary belonging to the privileged class must

be adjusted before final distribution, the

administj-ator making such proper provision

for this as is possible without necessarily

imposing actual mortgages or charges. Re

Davidson ; Perpetual Executors (Ssc. Associa-

tion of Australia Ltd. v. Davidson, (1917)

V.L.R., 748 ; 39 A.L.T., 140 ; 23 A.L.R.,

415. Cussen, J.

Duty — Estate duty — Administration —
Apportionment between beneficiaries—Tenant

for life and remainderman—Annuitants

—

Estate Duty Assessment Act 1914 (No. 22 of

1914), sees. 8, 35.]—Sec. 35 of the Estate Duty

Assessment Act 1914 (Federal) provides that

the duty is to be apportioned " among all

the beneficiaries in proportion to the value

of their interests." Held, that in the case

of am aimuity charged upon residue such

apportionment would be properly made by

deducting the duty from the corpus of the

sum required to provide the annuity ; and in

the case of successive gifts to life tenant

and remainderman, and in the case of a

contingent gift to infant with a gift over,

the apportionment T*rould be properly made

by deducting the duty from the corpus.

Lilly V. West Australian dkc. Trustees Co.,

13 C.L.R., 416; 18 A.L.R., 135, applied.

Re Kerrigan ; National Trustees Co. v.

Kerrigan, (1916) V.L.R., 516; 38 A.L.T.,

62 ; 22 A.L.R., 316, not followed as to

apportionment of duty. Re Davidson ; Per-

petual Executors ofcc. Association of Australia

Ltd. V. Davidson, (1917) V.L.R., 748; 39

A.L.T., 140; 23 A.L.R., 415. Cussen, J.

(1917).

Federal estate duty—Apportionment and

mode of payment—Estate Duty Assessment

Act 1914 (No. 22 of 1914), sec. 35.]-rWhere

property was given by will to tenants for

life with remainders over. Held, that the

duty payable under Estate Duty Assessment

Act 1914 (No. 22 of 1914) should be appor-

tioned between the tenants for life and the

remaindermen according to the value of their

'

respective interests, the share of the tenants

for life being deducted from income due to

them and that of the remaindermen being

paid out of corpus. Re Kerrigan ; National

Trustees Executors <&c. Co. v. Kerrigan,

(1916) V.L.R., 516; 38 A.L.T., 62; 22

A.L.R., 316. Cussen, J. (1916).

Land tax—Assessment—Will of testator

who died before 1st July, 1910—Equitable

life interest in term of years—Land Tax

Assessment Act 1910-1912 (No. 22 of 1910—

No. 37 of 1912), sees. 20, 21, 59, 60.]—See

Land Tax, col. 490. Trustees Executors

and Agency Co. Ltd. v. Commissioner of

Land Tax, 20 C.L.R., 21 ; (1915) V.L.R.,

245; 21 A.L.R., 185.

Settled Estates and Settled Lands Act 1915

(No. 2725), sees. 56, 132, 136—Will—Trust-
Direction to sell and convert '

' as soon after

my decease as conveniently may be "—No

power in will to postpone conversion—Imme-
diate conversion only at great sacrifice to

estate—Jurisdiction to sanction postponement

of conversion—Jurisdiction to sanction a lease

for a long term.]—Testator by . his wUl

directed that the residue of his real and per-

sonal estate should be converted into money
as soon as conveniently might be after his
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decease and the proceeds divided into two
equal shares and .each share invested in first

mortgages of freehold and certain Govern-
ment secm^ities, the income from one share

to be paid to his. daughter L. for life, and the
income from the other share to his daughter
E. for life, with remainders over. The will

contained no authority to postpone conver-

sion. The estate included a valuable hotel

at which a profitable business was carried on,

but owing to the pecidiar nature of the

business of this hotel, and of the exceptional

times it was impossible to sell and convert

this hotel except at a great sacrifice, nor was
it possible to find a suitable tenant for it for

a lease of anything less than five years dura-

tion. Held, that, having regard to the

facts of the case and to the Settled Estates

and Settled Lands Act 1915, sees. 132-136,

the Court had jurisdiction to make an order

authorizing the trustee to give a lease for

a definite period of five years. No deter-

mination was arrived at by the Court as to

whether it had jurisdiction to make an order

postponing for a definite period the conver-

sion of the property. In re Kerrigan ;

National Trtistees Executors and Agency

Co. of Aiistralasia Ltd v. 'Kerrigan, (1916)

V.L.K., 516 ; 38 A.L.T., 62 ; 22 A.L.R., 316,

explained. In re Kerrigan ; National Trus-

tees Executors and Agency Co. of Australasia

Ltd. V. Kerrigan, (1917) V.L.R., 124; 38

A.L.T., 172 ; 23 A.L.R., 57. F.C, Madden,

C.J., Hood and Cussen, JJ. (1917).

Will—^Income and capital—Tenant tor life

and remainderman—Shares in company

—

Accumulated profits—Distribution of assets.]

—A company, which had power to increase

its share capital, in addition to paying a

" dividend " and a "bonus" made » dis-

tribution in cash out of its accumulated

profits among its members equal in amount

to the amount paid up on the shares, and

purported to do so by way of " distribution

of assets." Held, that.imder the ciroimi-

stances the sum received pursuant to such

" distribution of assets " by a trustee in

respect of shares to the income of which

life tenants were imder a will entitled should

be deemed to have been paid to and accepted

by the trustee as a distribution of capital

of the company, and should, therefore, as

between the life tenants and the remainder-

men be treated as capital. Knowles v.

Ballarat Trustees Executors <Ssc. Co. Ltd. ;

Haslem v. The Same, 22 C.L.R., 212 ; (1916)

V.L.R., 594 ; 22 A.L.R., 431. H.C., Griffith,

C.J., Barton, Oavan Duffy and Rich, JJ.
(
Isaacs, J., dissenting) (1916).

Will—^"Incumbrances, necessary improve-

ments, repairs, insurance or other charges "

directed to be paid out of income—Sewerage

connections—Whether an improvement.]—

A

will directed that " after payment of all

incumbrances upon my real estate and the

necessary improvements repairs insurances

or other charges " the income of the testator's

estate should be disposed of in a certain way.

Held, that sewerage connections were an
" improvement " within this clause, and that

their cost should therefore be borne by income.

Re Raphael, (1914) V.L.R., 557 ; 36 A.L.T.,

94. Hodges, J.

Will—Tenant for life and remainderman

—

Property directed to be sold and proceeds

invested on specified securities and income

paid to life tenants—Income before sale

greater than that obtainable by investment

of proceeds of sale—Sale on terms of extended

payments.]—A will directed that the residue

of the estate, which included a valuable hotel

a,t which a profitable business was carried on,

should as soon as conveniently might be

after the testator's death be converted into

money and the proceeds invested in specified

securities, the income to be paid to certain

persons for life with limitations over of the

corpus on the death of such life tenants.

There was difficulty in selling the hotel at a

reasonable price, and the executor carried

on the business there, the income derived

therefrom' being considerably greater than

would be produced by the sale of the hotel

and the investment of the proceeds on the

specified securities. Held, that the life

tenants were entitled, at all events to the

end of the year from the testator's death,

to the net profits made by carrying on the

hotel business. Re Oliver ; Wilson v. OUver,

(1908) 2 Ch., 74, followed; and that in the

event of the sale of the hotel on terms of

24
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extended payments bearing interest on the

balance of the purchase money the life

tenants were entitled to interest on the

unpaid balance up to 6 per cent, per annum.

Re Kerrigan ; National Trustees Executors

<fec. Go. V. Kerrigan, (1916) V.L.R., 516;

38 A.L.T., 62 ; 22 A.L.R., 316. Gussen, J.

(1916).

Will—Tenant for life and remainderman

—

Shares in company—Dividend—Accumular

tion of profits—Distribution of assets—Income

or capital ]—For the purpose of determining

the rights of life tenants and remaindermen

entitled under a will respectively to the

income and capital of shares in a company,

which has power to increase its share capital,

the term capital is not necessarily limited

to sums of money appropriated by the com-

pany out of accumulated profits to an in-

crease of its share capital, and in that form

distributed among the members, but may
also include payments of cash made by the

company out of such profits to its members

if such pyaments are in fact intended to be a

distribution of capital as distinguished from

dividends. Knowles v. Ballarat Trustees

Executors &c. Go. Ltd. ; Haslem v. The

Same, 22 C.L.R., 212; (1916) V.L.R., 594;

22 A.L.R., 431. H.C., Griffith, G.J., Barton,

Oavan Duffy and Rich, JJ. ( Isaacs, J., dis-

senting).

TfflSTLE ACTS

Evidence—Judicial knowledge of proclama-

tion—Proclamation under Xliistle Acts, no

evidence of—Thistle Act 1890 (No. 1145), sec.

4—Thistle Act 1893 (No. 1337), sec 3—Evi-
dence Act 1890 (No. 1088), sec 17.]—The
Thistle Acts provide that the Govemor-in-

Counoil may by proclamation in the Govern-

ment Gazette declare any plant to be a
" thistle " within the meaning of the Thistle

Act 1890, and that thereupon the word
' thistle " in the Thistle Act 1890 shall be

deemed to include any plant named in such

proclamation. The Govemor-in-Council by
a proclamation in the Government Gazette

declared star and saffron thistles to be thistles

within the meaning of the Thistle Act 1890,

but upon the hearing of an information

against the occupier of certain land charging

that he did not within fourteen days after

service of the notice required by the Act

destroy the star and saffron thistles growing

upon such land, no evidence was given of the

proclamation declaring star and saffron

thistles to be thistles within the meaning of

the Thistles Act 1890. The Justices stated

that they knew of the proclamation, and

overruled an objection by the defendant

that there was no evidence of it before the

Court. Held, that the Justices were entitled

to act upon their knowledge of the proclama-

tion without the.production of the Government

Gazette or other evidence of the contents of

the proclamation. Marshall v. Wettenhall,

(1914) V.L.R., 266; 35 A.L.T., 145; 20

A.L.R., 103. a'Beckett, J. (1914).

Thistle Act 1915 (No. 2736), sec. 4—Firm in

occupation of land—Notice to destroy thistles

—Prosecution of members of firm.]—A notice

to destroy thistles addressed to " John

Watson & Co." which was the firm name of a

partnership in occupation of certain land, was

served upon the firm by registered letter.

The thistles not having been destroyed, an

information was laid against two persons

alleged to be members of the firm charging

them with disobedience to the notice. Held,

that there must be no variance between

the person served with notice and the person

prosecuted, and that notice served upon a

firm is not a sufficient basis for a prosecution

of the individual members of the firm.

Russell V. Watson, (1917) V.L.R., 368; 39

A.L.T., 9; 23 A.L.R., 167. Madden, C.J.

(1917),

TIME

Articled clerk—Evidence of having passed

examinations—Failure to produce before

entering into articles—Enlargement of time

for production of evidence—Consolidated

Rules for the Admission of Barristers and

SoUcitors, 19th April, 1915, rr. 19, 40.]—iSee

SoLioiTOK. Re Killeen, (1917) V.L.R., 287.
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County Court—Time, enlargement ol—New
irial, application for—Discretion o! Judge,

how to be exercised—Honest mistake in

procedure—Poverty and perversity of applicant

—General merits of case—County Court Rules

1891, rr. 188, 210, 424—County Court Act

1890 (No. 1078), sec. 96.]—-SeeCounty Cottrt,

col. 160. Rodney Shire v. Vibert, (1915)

V.L.R., 1 ; 36 A.L.T., 82 ; 20 A.L.R., 443.

County Court Act 1890 (No. 1078), sees. 89,

90—Jury—Notice to Registrar—"Ten days

liefore the return day "—Waiver—Jury list-

Striking out — Jurisdiction— Practice.]—See

County Court, col. 157. Carnegie <fc Sons

V. Dunham, (1914) V.L.R., 485; 36 A.L.T.,

48 ; 20 A.L.R., 284.

Order LXIV., r. 11 (Rules of 1906)—County

Court Act 1915 (No. 2636), sees. 133, 148—
Appeal from County Court—Notice of appeal

—

Service after four o'clock in the afternoon of

the seventh day after determination appealed

from—Order LXX.]—See Appeal, col. 21.

Gregory v. Cryan, (1917) V.L.R., 63; 38

A.L.T., 102.

Stamps Act 1890 (No. 1140), sec. 71—

. Dutiable instrument—Assessment by Collector

of Imposts—Time within which appeal to be

instituted—Stating case on direction of

Attorney-General after expiration of that time

—Waiver ]
—See Stamps Acts. In re

Stamps Acts; Ex parte Carpenter, 1914V.L.R.,

53 ; 35 A.L.T., 105 ; 19 A.L.R., 589.

Vendor and purchaser — Rescission —
Vendor's power to rescind—Non-payment of

interest—Time of the essence of the contract

—

Transfer of Land Act 1890 (No. 1149), 25th

Schedule, Table A.]—/See Contbaot oe

Agreement, col. 121. Eyan
,
v. Costello,

<1915) V.L.R., 370; 37 A.L.T., 15; 21

A.L.R., 263.

TIME PAYMENT AGREEMENT

See SALE OF GOODS.

Order LVII., r. 12 (Rules of 1906)—Inter-

pleader—Seizure of chattel under writ of fi. fa.

Hire-purchase agreement—Interest of hirer

^Power to sell.]—/See Execution, col. 311.

Marsham v. Silberman ; Carnegie dk Sons

{Claimants), (1913) V.L.R., 187; 34 A.L.T.,

204 ; 19 A.L.R., 206.

THlLE

Gift—Imperfect gift—Completion of gift

—

Donee an executor of donor—Intention to make
immediate gift—Gift of land—Administration

and Probate Act 1890 (No. 1060), sees. 6, 8,

9, 12.]—See Gift, col. 371. Matthews v.

Matthews, 17 C.L.R., 8 ; (1913) V.L.R., 466 ;

19 A.L.R., 487.

TORT

See NEGLIGENCE, col. 566.

TRADE CUSTOM

See CONTRACT OR AGREEMENT, col. 128.

TRADE MARKS AND TRADE
NAMES

COL.

742

742

745

I. Registration

(o) Registrable Trade Marhs

(6) Practice . .

II. Passing Off ; Business and Trade

Names 746

(a) Injunction and Damages . . 746

(6) Practice 748

X.—Registration.

(o) Registrable Trade Marks.

Distinctive mark—Word which is a sur-

name—Order that word be deemed distinctive

—Trade Marks Act 1905-1912 (No. 20 of

1905—No. 19 of 1912), sees. 18, 32, 34.]—

Where it is sought to register as a trade mark

a word which is a surname, a declaration

must be obtained from the Registrar of Trade

Marks under sec. 16 that the word shall be

deemed a distinctive mark, and, having made
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such a declaration, the Registrar may then

attach to the registration of the word as a

trade mark such reasonable conditions as

will protect the rights of any persons who

before the application for registration had

used the word > with respect to their goods.

Held, upon the evidence, that the word
" Daimler " which was originally a surname,

should be deemed to be a distinctive mark.

Daimler Go. Ltd. v. Registrar oj Trade Marks,

X8C.L.R.,446; 20 A.L.R., 348. H.C., Griffith,

C.J., Isaacs, Oavan Duffy and Rich, JJ.

(1914).

Trade mark—Application—Resemblance to

registered trade mark—Likelihood of decep-

tion—Trade Marks Act 1905 (^o. 20 of 1905),

sees. 35, 114.]—Where it appeared to the

Court that a, trade mark to be placed on

packets of tea, for which registration was

sought, possessed some points of similarity

to an opponent's registered trade mark,

but that the differences between the two were

so marked and so easily discernible to a

piu-chaser of ordinary perceptions and ordin-

ary sense that it could not be reasonably said

that the trade mark sought to be registered

was likely to deceive him into the belief that

when buying a packet of tea bearing the

latter mark he was buying the tea of the

opponent. Held, that the application for

registration should be granted. William

Gharliah Ltd. v. Wilkinson & Co. Pty. Ltd.,

16 C.L.R., 370; 20 A.L.R., 177. H.C.,

Barton, A.G.J., Gavan Duffy, Powers and

Rich, JJ. (1913).

Trade Marks Act 1905 (No. 20 of 1905), sec.

21—Trade mark limited to particular colours

—Application for.]—An application for a

trade mark set out a label bearing a design

printed in several colours, requested the

registration of the " accompanying trade

mark " and stated that the essential par-

ticulars of the trade mark were the dis-

tinctive label. Held, by Barton, A.C.J.

and Powers, J., that the application was one

for a trade mark limited to the particular

colours as printed, within sec. 21 of the

Trade Marks Act 1905. William Charlick Ltd

V. Wilkinson db Go. Pty. Ltd.. 16 C.L.R.,

370 ; 20A.L.R., 177. H.C., (1913).

Trade mark— Application — Opposition—
Similar marks—Likelihood of deception

—

Similarity of goods^—Burden of proof—Trade

Marks Act 1905 (No. 20 of 1905), sees. 25,

114J—An application for the registration

of a trade mark in Class 42 for " fruit ex-

tracts " was opposed by the proprietor of a

number of trade marks which were registered

in Class 42 for, inter alia, preserved fruits,

essence of coffee and chicory, and soluble

cocoa essence. Held, that there was such

a similarity between " fruit extracts " and

the other goods above mentioned that

members of the public might be induced to

confound the owners of one with the owners

of the others ; that the applicants had not

discharged the onus which was upon them

of showing that their mark, if registered,

would not be likely to deceive the public

into thinking that the applicant's goods were

goods manufactured or sold by the opponents ;

and, therefore, that the application should

be refused. Eno v. Dunn, 15 App. Cas.,

252, and Lever Bros. Ltd. v. Abrams, 8

C.L.R., 609, applied. Robert Harper ds Co,

Pty. Ltd. V. A. Boake Roberts d; Co. Ltd.,

17 C.L.R., 514; 20 A.L.R., 96. H.C.,

Griffith, G.J., Barton and Isaacs, JJ.

(1914).

Trade mark—Invented word—Reference to

character or quality of goods—Trade Marks

Act 1905 (No. 20 of 1905), sees. 16, 114.]—

The word " Sarilla " was sought to be regis-

tered as H, trade mark in respect of " mineral

and aerated waters, natural and artificial,

including ginger beer.'-' The application was

opposed on the ground that the word was

not an invented word, but was merely a

variant of the word " Sarsaparilla," a well-

known beverage, and that it had reference to

the character or quality of the goods to which

it was to be applied. Held, by Griffith, O.J.

and Barton, J.
(
Isaacs and Gavan Duffy,

JJ., dissenting), that the word "Sarilla"

was not an invented word, but was either a

colourable variation of the word " Sarsapar-

illa " or the word " Sar "—a commonly used

abbreviation of " Sarsaparilla "—or partly

one and partly the other ; that it had refer-

ence to the character or quality of some of

the goods to which it was to be applied, and
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•that as to " Ginger Beer " it woiild be likely

to deceive within the meaning of sec. 114, and,

therefore, that the application to register

should be refused. Schweppes Ltd. v. Row-

lands Pty. Ltd., 16 C.L.R., 162 ; 19 A.L.R.,

161. H.C. (191.5).

Trade mark—Registration—Invented word

—Variation of known word—Word having

reference to character or quality of goods

—

Trade Marks Act 1905 (No. 20 of 1905), sec.

16.]—By Griffith, C.J. and Barton, J.—
AVhere a word is sought to be registered as a

trade mark, in determining the question

whether it is an invented word within the

meaning of sec. 16 of the Trade Marks Act

1905 or a mere variant of a known word,

regard must be had to the meaning of the

known word, and to the subject matter to

which the word sought to be registered is to

be applied. Eastman Photographic Materials

Co. V. Comptroller- General of Patents, Designs,

and Trade Marks, (1898) A.C., 571 ; 15

K.P.C., 476, discussed. ScJimieppes Ltd. v.

Rowlands Pty. Ltd., 16 C.L.R., 162 ; 19

A.L.R., 161. H.C. (1913).

Trade mark—Registration—Similarity to

legistered mark—Likelihood of deception

—

Condition—Trade Marks Act 1905-1913 (No.

20 of 1905—No. 19 of 1913), sees. 16, 25, 28,

114.]—A trade mark of which registration

was sought consisted substantially of a black

swan, with the name " Burley " in white

letters upon it, on a white ground of the

shape of the continent of Australia. The

application was opposed by the owner of a

registered trade mark for the same class of

goods consisting substantially of a black

block print of the shape of the continent

of Australia divided by white lines into

States, and having printed across it in large

white letters extending to nearly the whole

width the name " Don." HeU, by Griffith,

C.J. and Barton, J. {Rich, J., dissenting),

that the applicant's mark was not so like

that of the opponent as to be likely to

deceive, and should, therefore, be registered.

Don v. Burley, 22 C.L.R., 136. H.C. (1916).

(6) Practice.

AppUcation to rectify register—Non-user

of trade mark—Trade Marks Act 1905 (No.

20 of 1905), sees. 71, 72.]—/SemfcZe.—Where a

registered trade mark has not been used for

three years by the proprietor in connection

with certain goods in respect of which it is

registered, an application to rectify the regis-

ter by expunging the registration in respect

of those goods may properly be made under

sees. 71 and 72 of the Trade Marks Act 1905

by a person who wishes to register in respect

of those goods a trade mark which, under see.

25, if the register were not so rectified, would

be disentitled to registration, and, therefore,

on an appeal from the dismissal of the

opposition to an application for registration

of a trade mark, the opposition being founded

on sec. 25, the High Court would, on a prima

facie case for such rectification being made

out, adjourn the hearing to allow of an

application for rectification being made.

Robert Harper <Ss Co. Pty. Ltd. v. A. Boake

Roberts & Go. Ltd., 17 C.L.R., 514; 20

A.L.R., 96 H.C, Griffith, C.J., Barton

and Isaacs, JJ. (1914).

Trade mark—Conditions—Appeal—Juris-

diction of High Court.]—A refusal by the

Registrar of Trade Marks of an application

to him for an order under sec. 16 (i) (e) of the

Trade Marks Act 1905-1912 that a word be

deemed a distinctive mark may be reviewed

by the High Court. Daimler Co. Ltd. v.

Registrar of Trade Marks, 18 C.L.R., 446 ;

20 A.L.R., 348. H.C, Griffith, C.J., Isaats,

Gavan Duffy and Rich, JJ. (1914).

II.

—

Passing Off; Bttsiness and Tbadb

Names.

(o) Injunction and Damages.

Trade mark—Passing off—Name of person

applied to goods—Secondary meaning.]—The

name of a person may acquire a secondary

meaning as denoting goods made by a

certain manufacturer, so as to prevent

another person applying that name without

explanation or qualification to similar goods

not made by that manufacturer. HeM,

accordingly, on the evidence, that the proper

name " Borsalino," which was part of the

name of the plaintiff company, had acquired

a meaning denoting that goods to which it

was applied were manufactured by that
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company, and that the plaintiff company was

therefore entitled to have the defendants

restrained from applying the word "Bor-

salino " without explanation or qualification

to goods manufactured by another company,

whose title also included that proper name.

Collitt V. Borsalino Guiseppe E. Fratello

Societa Anonima, 16 C.L.R., 344; (1914)

V.L.R., 14 ; 19 A.L.R., 278. H.C., Barton,

A.G.J., Isaacs, Powers and Rich, JJ. (1913).

Trade mark—Passing off—Mark likely to

deceive — Injunction — Damages.]—The

plaintiffs, who were the registered proprietors

of a trade mark, had the mark stamped on

electric lamps, and also on gas burners sold

by them, and they had advertised and sold

the gas burners so marked under the name of

" Australite " burners, so that these had

come to be known by that name to the public

and the trade as being goods of the plaintiffs.

The defendants had stamped on electric lamps

sold by them the word " Australite " in

conjunction with a device similar in part

to the trade mark of the plaintiffs. In an

action for infringement the plaintiffs obtained

an injunction restraining the defendants from

selling or passing off their electric lamps as

and for the lamps of the plaintiffs, and also

damages. Held, on the evidence, that the

plaintiffs were entitled to retain the injunction

but not the damages. Remington v. Wels-

bach Light Co. of Australasia, 19 C.L.R.,

237. H.C., &riffith, G.J., Oavan Duffy,

Powers and Rich, JJ. (1914).

Partnership—Agreement of dissolution

—

Firm name—Name of retired partner—Right to

use—Limitation of.]—B. and S. were partners

in a business of buying and selling engines,

and they carried on business under various

styles , all of which included the names of the

two partners. The partnership was dissolved

by consent, S. selling " his interest and
right " in the business to B., but there was no

provision as to the use of the firm name.

B. then proceeded to carry on business as

" B. S. Engineering Co." S. claimed an

injunction to restrain B. from using that

name, or any other name which included his

name. Held, that as the use of that name
would expose S. to liability, B. should be

restrained from using the plaintiff's name in

connection with the business. Burchell v.

Wilde, (1900) 1 Ch., 551, approved. Scott v.

Bail, (1914) V.L.R., 270; 35 A.L.T., 143;

20 A.L.R., 232. Hodges, J.

(6) Practice.

Order XXXI., rr. 12, 13a, 20—Discovery-
Production of documents—Relevancy and

materiality—Injury and prejudice to defend-

ant—Trade mark—Infringement—Passing off

—Admission by defendant of sale of good»

with similar marks.]—In an action to restrain

the sale of goods under an alleged infringe-

ment of plaintiff's trade mark " Fox " and

for passing off such goods as of the plaintiffs''

manufacture and claiming damages, or an

account of profits, where the defendant

admitted selling certain goods (not of plain-

tiffs' manufacture) marked with the word
" Fox " and disclosed all entries in its books

relating to specific sales, set out in plaintiff's

particulars. Held, that plaintiff was not

entitled, before it had established its right

to relief, to discovery of the defendant's

books showing sales by the defendant of any

other goods in alleged infringement of such

trade mark, inasmuch as such discovery

might be injurious or prejudicial to the

defendant's business, and would not be of

material service to the plaintiff at the trial.

Ga/rver v. Pinto Leite, L.R. ' 7 Ch., 90, 97,

applied. Fox Bros. <&: Go. Ltd. v. W. S:

Gook S Son Ltd., (1914) V.L.R., 1; 35

A.L.T., 83; 19 A.L.R., 532. a' Beckett, J.

(1913).

TRADE UNION

See EMPLOYER AND EMPLOYEE, coL

245; CONCILIATION AND ARBI-
TRATION, col. 89.

TRADING STAMPS

"Issue" on sale of goods—Coupons en-

titling purchasers to obtain other goods free

—

Promise by manufacturer or original vendor

—

Distribution by retailer—Trading Stamps Act
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1901 (No. 1750), sees. 2, 3.]—A retail dealer

who, on sales by him of goods, passes on to the

purchasers coupons whereby the manu-
facturer or wholesale merchant from whom
the retail dealer purchased the goods and

received the coupons promises that upon

presentation by a user of the goods to the

agent of the manufacturer or wholesale

merchant of a certain number of the coupons

such agent will give in exchange certain other

goods, does not " issue trading stamps

"

within the meaning of sec. 3 of the Trading

Stamps Act 1901. Moran «fc Cato Pty. Ltd.

V. Cantlon, 18 C.L.R., 578; (1914) V.L.R.,

645; 20 A.L.R.,409. H.C., Griffith, G.J. and

Powers, J. ( Isaacs, J., dissenting) (1914).

TRADING WITH THE ENEMY ACTS

See also, Intee-Statb and International

Law, col. 437 et seq.

Contract—Sale of goods—Outbreak of war

—Purchaser alien enemy resident in enemy

country—Delivery of goods extending over a

number of years—Contract partly executed by

delivery of goods before war—Provision for

adjustment of prices operative only after the

commencement of war with reference to

circumstances then existing—Option as to

method of adjustment exercisable by pur-

chaser after commencement of war—Pro-

vision for arbitration—Provision that prices

shall be adjusted according to market rates

—

Dislocation of market by war—Impossibility

of performance—Legality—Licence to make

and receive payment—Trading with the Enemy

Act 1914 (Nos. 9 and 17 of 1914), sees. 2, 3—
Enemy Contracts Annulment Act 1915 (No.

11 of 1915), sec. 3 (5)—Enemy Contracts

Cancellation Act 1915 (No. 2603), sec. 3 (5)—

Arbitration Act 1915 (No. 2614)—4 & 5 Geo.

v., c. 87, sec. 1—Proclamation of 9th Septem-

ber 1914.]

—

See Contract or Agreement.

Hirsch v. Zinc Corporation Ltd., 24 C.L.R.,

34; (1917) V.L.R., 680; 23 A.L.R., 388.

Prohibition of dealing with certain com-

panies—Proclamation by Governor-General—

Declaration by Attorney-General—Cause of

action—Trading with the Enemy Act 1914

(No. 9 of 1914), sec. 2 (2) (b)—Proclamation,

7th July 1915.]—By a proclamation of the

Governor-General it was proclaimed (1) that

" any transaction with or for the benefit of a

company to which this proclamation applies

is hereby declared to be trading with the

enemy and is prohibited " ; and (2) that

" this proclamation applies to any company,

whether incorporated in any enemy country

or not ... (6) which the Attorney-

General, by notice published in the Gazette,

declares to be, in his opinion, managed or

controlled, directly or indirectly, by or under

the influence of, or carried on wholly or

mainly for the benefit or on behalf of, persons

of enemy nationality, or resident or carrying

on business in an enemy country." By a

notice published in the Gazette the Attorney-

General declared the plaintiff company to be

in his opinion " managed or controlled,

directly or indirectly, . by or under the

influence of, or carried on wholly or mainly

for the benefit or on behalf of, persons of

enemy nationality, or resident or carrying

on business in an enemy country." In an

action by the plaintiff company against the

Commonwealth and the Attorney-General

claiming declarations that the Proclamation

was unlawful and that the notice was tmlaw-

ful and contrary to fact, and a consequent

injimction and damages. Held, by Griffith,

C.J. and Barton, Isaacs, Higgins, Gavan

Duffy and Rich, JJ. [Powers, J., dissenting),

that the plaintiff was not entitled to either

declaration. By Griffith, C.J. and Barton,

Isaacs and Higgins, JJ., on the ground that

the proclamation was within the authority

conferred by sec. 2 (2) (6) of the Trading with

the Enemy Act 1914, and (Higgins, J. doubt-

ing), that the notice was a sufficient com-

pliance with the proclamation. By Gavan

Duffy and Bich, JJ., on the ground that

although the notice was not in conformity

with the proclamation the publication of the

notice did not under the circumstances give

the plaintiff company a cause of action

against either of the defendants. Welsbach

Light Co. «fcc. Ltd. v. Commonwealth of

AustraUa, 22 C.L.R., 268 ; 22 A.L.R., 398.

H.C. (1916).
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Trading with the Enemy Act 1914 (Nos.

9 and 17 of 1914), sees. Z, 3—Proclamation of

\9th September 1914—Transactions entered

into before outbreak of war—Payments in

respect of, whether lawful—Licence.]—Per

Barton, Higgins and Powers, JJ.—Sec. 3

of the Trading with the Enemy Act 1914 does

not prohibit payments by or on account of

enemies arising out of transactions entered

into before the outbreak of war, for clause 7

of the proclamation of 9th November, 1914,

operates as a licence for such payments.

Hirsch v. Zinc Corporation Ltd., 24 C.L.R.,

34; (1917) V.L.R., 680; 23 A.L.B., 388.

(1917).

VaUdity of Commonwealth legislation—The

Constitution (63 & 64 Vict. c. 13), sec. 51

(vi.)—Trading with the Enemy Act 1914 (No.

9 of 1914), sec. 2 (2), (b).]—Sec. 2 (2) of the

Trading with the Enemy Act 1914, which

provides that for the purposes of the Act a

person shall be deemed to trade with, the

enemy if he performs or takes part in "
(6)

any act or transaction which is prohibited

by or under any proclamation made by the

Governor-General and published in the

Gazette " is a valid exercise of the legislative

power of the Commonwealth. Welsbach

Light Co. <&c. Ltd. v. Commonwealth of Aua-

«mJia, 22 C.L.R., 268 ; 22 A.L.R., 398. H.C.,

Griffith, C.J., Barton, Isaacs and Higgins,

JJ. (1916).

TRAMWAYS

Arbitration — Compensation — Compul-

sory purchase—Principles of valuation

—

Tramway Board Act (No. 2818), sees. 34, 46,

48.]—See Compulsory Acquisition op Land
AND Compensation, col. 85 et seq. Be Mel-

bourne Tramway and Omnibus Co. Ltd. and

the Tramway Board, (1917) V.L.R., 472; 23

A.L.R., 219. [In this case an appeal to the

Privy Council is pending].

Practice—County Court—New trial—Mis-

direction—Amendment of particulars of de-

mand—Action for negUgence—Injury caused

by escape of electricity—Liability—Statutory

authority— Defective apphance— Tramways

Act 1890 (No. 1148), sec. 3 ; Schedule 2, regs.

4, 21.]—See Nbgligenob, col. 576. Pullar-

ton V. North Melbourne Electric Tramway

&c. Go. Ltd., 21 C.L.R., 181; 22 A.L.R.,

93.

Tramway Board Act 1915 (No. 2818), sees.

34 (i), (ii), (iv), 50 (2) (b)—Compulsory pur-

chase—Compensation—Date in relation to

which value to be ascertained.]

—

See. Com-

puiiSOBY Acquisition of Land and Com-

pensation, col. 85. Be Melbourne Tram-

way and Omnibus Co. Ltd. and the Melbourne

Tramway Boa/rd, (1917) V.L.R., 472; 23

A.L.R., 219. [In this case an appeal to the

Privy Council is pending].
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I.

—

Registration as Proprietor.

(a) Who may be Registered.

Transfer of Land Act 1890 (No. 1149), sees.

22, 27—Bringing land under the Act—Sale

and conveyance by appUcant before issue of

certificate—Effect of—Direction to issue cer-

tificate in name of purchaser—Disaualifica-

tion—Duty of Registrar.]—M. was the legal

owner in fee simple of certain land which he

applied to bring under the Transfer of Land
Act 1890. Before the application was
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granted, M. sold and conveyed the land to

S., and subsequently directed the Registrar

to issue the certificate in the name of S. The
Registrsir refused to proceed with the applica-

tion. Held, that M. could so direct the

Registrar, but (semhle) the Registrar might
require proof that S. was willing to be regis-

tered as proprietor of the land. Rex v.

Registrar of Titles ; Ex parte Murray, (1915)

V.L.R, 546; 35 A.L.T., 67; 19 A.L.R., 476.

Hodges, J. (1913).

Administiatiou and Probate Act 1907 (No.

2120), sec. 5—Removal of one of two execu-

tors—Registration of continuing executor as

proprietor of land under Transfer of Land Act

—Administration and Probate Act 1915 (No.

2611), sec. »—Transfer of Land Act 1890 (No.

1149), sees. 188, 193—Transfer of Land Act

1915 (No. 2740), sees. 227, 238.]—Sec. 5 of

the Administration and Probate Act 1907 is

not confined to cases where there is only one

executor, and it is necessary to appoint

someone else in his place. Under that

section one of two executors may be removed

without anyone being appointed in his place.

But where such an order was made there

was not prior to the amendments made by

sec. 232 of the Transfer of Land Act 1915

(whereby the words " any rule or order " are

added to that section) any means enabling

the continuing executor to become registered

as proprietor under the Act. Re Coverdale,

<1909) V.L.R., 248; 30 A.L.T., 199; 15

A.L.R., 233, considered. R. v. Registrar of

Titles; Ex parte Irish, (1915) V.L.R., 622;

37 A.L.T., 108 ; 21 A.L.R., 421. Cussen, J.

(1915).

Administration and probate—Vesting of

real estate
—"Any deceased person"

—

Executor of administrator—Administration

and Probate Act 1890 (No. 1060), sees. 6, 9—
Transfer of Land Act 1890 (No. 1149), sec.

293.]—The words "" any deceased person "

in sees. 6 and 9 of the Administration and

Probate Act 1890, and sec. 193 of the Transfer

o/ Land Act 1890, do not include the deceased

executor or administrator of a deceased

testator or intestate as such. Held, there-

fore, that the real estate of an intestate

which has vested in his administrator does

not, on the death of that administrator

testate, vest in his executor. Maddock v.

Registrator of Titles ; Miller v. Registrar of

Titles, 19 C.L.R., 681; (1915) V.L.R., 152;

21 A.L.R., 122. H.C., Griffith, C.J., Barton,

Isaacs and Gavan Duffy J, J. (1915).

Transfer of Lapd Act 1915 (No. 2740), sees.

18, 55—Corporation—Capacity to hold lands

—Foreign corporation^—Public trustee of

England—Trusts relating to Victorian lands

declared by English will—Capacity of Public

Trustee to be registered as joint proprietor

—

PubUc Trustee Act 1906 (6 Edw. VIL, c. 55)—
Companies Act 1915 (No. 2631), sec. 271—
Trusts Act 1915 (No. 2741), sec. 14.]—An
English corporation, whether aggregate or

sole, which is empowered by its Act or

charter of incorporation so to do, may acquire

hold and dispose of land in Victoria. The

Public Trustee of England, being a corpora-

tion sole under the Public Trustee Act 1906,

was one of the trustees under an English

will in which trusts were declared with regard

to certain land in Victoria. Held, that the

Public Trustee was capable of holding, and

was entitled to be registered under the

Transfer of Land Act as joint proprietor of

such lands. In re Balfour and the Public

Trustee (of England), (1916) V.L.R., 397;

38 A.L.T., 104 ;
^22 A.L.R., 284. Cussen, J.

(1916).

Administration and probate—Devolution of

office—Executor of executor—Vesting of real

estate—Registration as proprietor—Adminis-

tration and Probate Act 1890 (No. 1060), sees.

6, 9, 12—Transfer of Laud Act 1890 (No.

1149), sec. 193.]—Inasmuch as the executor

of a deceased executor is the executor of the

original testator, the real estate of a testator

which has vested in his executor vests on the

death of that executor testate in his executor,

who, by virtue of sec. 12 of the Administra-

tion and Probate Act 1890, and sec. 193 of

the Transfer of Land Act 1890, is thereupon

entitled to be registered as proprietor of that

real estate. Maddock v. Registrar of Titles ;

Miller v. Registrar of Titles, 19 C.L.R., 681 ;

(1915) V.L.R., 152; 21 A.L.R., 122. H.C.,

Griffith, C.J., Barton, Isaacs and Gavan Duffy,

JJ. (1915).



IBB TRANSFER OF LAND ACT. 756

(fe) Effect of Registration.

Transfer of Land Act 1890 {No. 1149), sec.

74—Land under general law—Encumbrances
—^Priorities—Land brought under Transfer of

Land Act—Rights of parties, whether af-

fected.]—A., the owner of certain land under

the general law, executed a mortgage of the

land to B. in order to secure the repayment

to B. of a loan of £600. A., who was B.'s

solicitor, prepared the mortgage, and told B.

that by omitting to register the mortgage

expense would be saved, that registration

was unnecessary, and that the mortgage was

all right without registration. B. was satis-

fied with these statements, and did not

register the mortgage nor ask for or obtain

the title deeds. Subsequently A. executed

a mortgage of the land to C. to secure repay-

ment of a loan of £2,000. The mortgage to

C. was registered. In taking the mortgage

C. had no knowledge or notice of the prior

mortgage to B., and throughout acted bona

fide and with reasonable care. Upon the

application of A. the land was brought under

the Transfer of Land Act and a certificate

of title issued in A. 's name, bearing as its only

encumbrance the mortgage to C. Held, that

the rights of the parties were not affected by

the issue of. the certificate of title. Davidson

V. O'Halloran, (1913) V.L.R., 367; 35

A.L.T., 46; 19 A.L.R., 305. Hood, J.

(1913).

(c) Dut'y of Registrar.

Transfer of Land Act 1890 (No. 1149), sees.

57, 89, 194 (3)—Registration of transfer-

Agreement between beneficiaries—Possibility

of further issue—No manifest breach of trust

—

Duty of Registrar.]—B. and M. were registered

as proprietors of certain land, as trustees of

the will of X. The will provided that R.

should receive the income arising from this

land during her life " and after her death

the land should be held for her children. In

pursuance of an agreement between the

trustees, and R., and all the children of R.,

all of whom were of full age, the trustees

executed a transfer of part of the land to

one of the children and lodged it for registra-

tion. The Registrar refused to register the

transfer unless it were shown that there

/

was no possibility of R. having further issue.

Held, that in the absence of proof of a mani-

fest breach of trust, the Registrar was not

entitled to make such requisition, and 'should

register the transfer. R. v. Registrar of

Titles ; Ex parte Briggs, (1913) V.L.R., 549 ;

35 A.L.T., 69 ; 19 A.L.R., 501. Hodges, J.

(1913).

II.

—

Registration of Othek Intbebst.

(a) Lease.

Conveyancing Act 1904 (No. 1953), sees. 15,

24—Landlord and tenant—Condition of re-

entry—Severance of reversionary estate

—

Apportionment of condition—Option of re-

newal—Exercise of option after coming into

operation of Conveyancing Act 1904—Land

under Transfer of Land Act 1890—Lease not

registered.]—See Landlord and Tenant,

col. 485. Gerraty v. McGavin, 18 C.L.R.,

152; 20 A.L.R., 182.

Land—Acquisition by the Commonwealth—
" Sell and convey"—Lease by municipality

to Commonwealth—Power of municipality to

grant lease—Lease for 500 years at peppercorn

rent—Refusal by Registrar of Titles to register

—Local Government Act 1903 (No. 1893),

sees. 238, 239—Lands Acgtuisition Act 1906

(No. 13 of 1906), sees. 5, 8, 9—Defences and

Discipline Act 1890 (No. 1083), sec. 12—The
Constitution (63 & 64 Vict. c. 12), sees. 51

(xxxi.), 69, 70.]—See Local Goveenment,

col. 525. The King v. Registrar of Titles ;

Ex parte The Commonwealth, 20 C.L.R., 379 ;

21 A.L.R., 435.

Lease — Registration — Variation of lease

from prescribed form—Matter of substance

—

Transfer of Land Act 1800 (No. 1149), sees. 3,

4, 99, 112, 137, 240, Ninth Schedule.]—A lease

for five years of land which was under the

Transfer of Land Act 1890 began with the

words " This instrument," and was under

seal. It did not recite that the lessor was

'the registered proprietor of the land. It did

not refer to any encumbrances upon the land,

except that in indorsements upon it reference

was made to certain mortgages. It did not

adopt the covenants implied under the

Transfer of Land Act 1890, but did adopt
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certain covenants set out in the Landlord and
Tenant Act 1890, and it did not negative by
express declaration the covenants implied

ixnder the Transfer of L»nd Act. It included

furniture in a house on the land. Held, that

the variation from the form of lease pre-

scribed by the Ninth Schedule to the Transfer

of Land Act 1890 was " matter of substance "

within the meaning of sec. 240 of that Act,

and, therefore, that the Registrar was

justified in refusing to register the lease.

Crowley v. Templeton, 17 C.L.R., 457 ; 1914

V.L.R., 173 ; 20 A.L.R., 51. H.C., Griffith,

G.J., Barton, Isaacs and Oavan Duffy, JJ.

(1914).

Lease—Registiation—Variation of lease

from prescribed form—Transfer of Land Act

1890 (No. 1149), sec. 99, Ninth Schedule.]—

A lease for more than three years of land

under the operation of the Transfer of Land

Act must, in order to entitle it to registration

under the Act, be in the form set out in the

Ninth Schedule to the Act or a variation of

that form not being a matter of substance.

Growley v. Templeton, 17 C.L.R., 457 ; 1914

V.L.R., 173 ; 20 A.L.R., 51. H.C., Griffith,

C.J., Barton, Isaacs and Gavan Iluffy, JJ.

(1914).

(6) Easement.

Mortgagor and mortgagee—Power of sale

—

Sale of easement apart from land to which

it is appurtenant—Transfer of Land Act 1915

(No. 2740), sees. 4, 148.]—Sec. 148 of the

Transfer of Land Act 1915, read with sec. 4,

does not authorize a sale of an easement

appurtenant to mortgaged land, in gross,

without a sale of the land which is J,he

dominant tenement to which that easement

is appurtenant. Tiickett v. Brice, (1917)

V.L.B., 36 ; 38 A.L.T., 194 ; 23 A.L.R., 85.

Madden, C.J. (1916).

Mortgagee in possession—Title by adverse

possession—Mortgagor continuing on register

as proprietor—Release of easement—Subse-

quent sale to purchaser with notice of release

—

Clean certificate of title to purchaser—

Whether purchaser bound by release—Real

Property Act 1915 (No. 2719), sec. 43—Trans-

fer of Land Act 1904 (No. 1931). sec. 10—

Transfer of Land Act 1915 (No. 2740), sees.

87 et sec[.]—The mortgagee in possession of

land, under the Transfer of Land Act, having

buildings in favour of which an easement of

access of air had been gained over land of an

adjoining owner, covenanted " as mortgagee

in possession " with the adjoining owner,

and with one of two trustees of a creditors'

deed of assignment by the mortgagor, to

release the easement for value, and the

adjoining owner covenanted to grant to the

mortgagee and the trustee a licence for access-

of air, terminable by notice. The deed was

expressed to bind all persons deriving title

under the adjoining owner, the mortgagee,,

or the trustee. A caveat was lodged by the

adjoining owner. The mortgagee in fact

at the time of the deed had been in adverse

possession of the dominant tenement for

more than fifteen years. The mortgagor

still appeared on the register as the registered

proprietor of the dominant tenement, though

he had died long before, and his will had been

proved. The easement had been acquired

before the expiration of the fifteen years-

After the date of the deed the mortgagee

transferred to a purchaser the estate and

interest of the mortgagor in the land, and the

purchaser obtained a certificate of title to-

the dominant tenement free from encum-

brances. Held (1) that the mortgagee as

such, having in effect the legal estate in the

dominant tenement, could validly release

the easement, subject to any liability for

breach of duty, and (2) that the title of the

registered mortgagor became extinguished by

virtue of sec. 43 of the Real Property Act

1915, without a vesting order under sec. 10 ,

of the Act No. 1931 (sec. 87 et seq of the

Transfer of Land Act 1915), and that the

mortgagee, as being in fact the owner in fee,

could release the easement, and that the

purchaser took the land subject to that

release. Smith v. Colbourne, (1914) 2 Ch.,

533, referred to. Tuckett v. Brice, (1917>

V.L.R., 36 ; 38 A.L.T., 194 ; 23 A.L.R., 85.

Madden, G.J. (1916).

Transfer of Land Act 1915 (No. 2740), sees.

4, 238—Lands Acquisition Act 1906 (No. 13 of

1906), sees. 5, 13. 15, 16, 17, 20—Compulsory
acauisition of land and easements—Right of

access for Ught and air to buildings to be
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'erected.]—Under the provisions of the Lands

Acquisition Act 1906, the Commonwealth

compulsorily acquired certain land, together

with certain easements over a strip of land

adjoining it and also a right to the access of

light and air over such strip of land to build-

ings to be erected on the land acquired.

The Registrar of Titles refused to issue a

certificate of title in terms of the notification

of acquisition, which included the right to the

access of light and air to buildings to be

erected on the land acquired. Held, that

the Registrar was not bound to set out in the

body of the certificate all the rights appearing

on the notification, though he w^s bound to

set out all the registrable rights ; and that an

agreement in the terms Set out in the notifica-

tion as to the right of access for light and

air to buildings to be erected created an

obligation merely, and not to a registrable

interest. The King v. Registrar of Titles ;

Ex parte The Gommonwealth, (1917) V.L.R.,

576; 39 A.L.T., 59; 23 A.L.R., 311. Gus-

sen, J. (1917).

Transfer—Square link of land—Easement

of way appurtenant—Beneficial user in con-

nection with dominant tenement—Registrabil-

ity of easement—Transfer of Land Act 1915

(No. 2740), sec. 4.]—A transferee presented

to the Registrar of Titles for registration a,

transfer of a piece of land one square link in

area, together with a right of way over a

contiguous street. The transfer included

also an allotment of land some distance away

abutting on another street, together with a

right of way over that street extending up

to the square link ; the transferee's object

in acquiring the square link and the ease-

ment appurtenant thereto being to give

access from the allotment to convenient

roads. Held, that the transferee was entitled

to registration of the easement as appurtenant

to the squai 'ink of land, as it did not appear

that the easement could not be beneficially

enjoyed in connection with the square link

;

and also that the indirect object of benefitting

the non-contiguous allotment of land was

immaterial. The King v. Registrar of Titles ;

Ex parte Waddington, (1917) V.L.R., 603 ;

«9 A.L.T., 80; 23 A.L.R.,"315. Hood, J.

<1917).

Vendor and purchaser—Easement—Water

channels—Waiver—Notice—Mistake or error

of description—Transfer of Land Act 1890

(No. 1149), Twenty-fiftJi Schedule, Table A.]—

See Contract ok Agreement, col. 119. In

re Gronk and Slattery's Gontract, (19X5)

V.L.R., 272; 36 A.L.T., 186; 21 A.L.R.,

251.

III.^

—

Equitable Interest ; Caveat.

Land—Conflicting equitable titles—Priority

—Caveat—Re-registration of dealing—Fraud

—Breach of contract—Transfer of Land Act

1915 (No. 2740), sec. 72.]—On 30th June,

1915, G., who was the registered proprietor

under the Transfer of Land Act of a Crown

lease subject to a registered mortgage, by an

agreement under seal which was never

registered, agreed to charge the lease with a

debt due by him to the plaintiff, and at the

plaintiff's request to execute a proper and

legal mortgage. On 2nd July, 1915, G.

agreed to sell the lease, subject only to the

registered mortgage, to the defendant for

valuable consideration, and on the same day

the consideration money was paid arid G.

executed a transfer to the defendant in the

prescribed form. Before payment the defend-

ant caused a search to be made at the Titles

Office and found that G.'s title was clear

except for the registered mortgage. He had

no notice, express or implied, of the plaintiff's

charge under the agreement of 30th June.

On 7th July, the plaintiff lodged a caveat

claiming an equitable estate or interest in

the lease as equitable mortgagee, and. abso-

lutely forbidding the registration of any

person as transferee or proprietor of, or of

any instrument affecting, G.'s estate or in-

terest. On 12th July the defendant lodged

his transfer for registration, and on 23rd

September notice of his application was duly

given by the Registrar to the plaintiff. On
5th October, the plaintiff's solicitor wrote

to the defendant to the effect that the transfer

must not be registered unless and until a

satisfactory settlement of the plaintiff's claim

had been made. On 6th October the solici-

tors for both parties met in the presence of

the defendant, and after discussion the

defendant's solicitor agreed with the conten-
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tion of the plaintiff's solicitor that the

plaintiff was entitled to priority by virtue of

his equitable mortgage and said that he could

not advise the defendant to resist the claim.

It was then arranged that the defendant

should withdraw his application to register

his transfer, which he did on the same day.

Subsequently, the defendant being advised

that his transfer was entitled to priority over

the plaintiff's equitable mortgage, he on 7th

March, 1916, again lodged his transfer for

registration. The Registrar did not give

notice of that application to the plaintiff,

and the defendant was registered as pro-

prietor of the lease subject to the registered

mortgage. In an action by the plaintiff

against the defendant claiming a declaration

that the defendant procured his registration

by fraud, with consequent relief, Held, by

Oriffith, G.J., and Barton and Isaacs, JJ.

(Oavan Dufjy and Rich, JJ., dissenting),

that there was neither a contract between

the plaintiff and the defendant, nor a promise

by the defendant to the plaintiff, a breach

of which by the defendant would constitute

fraud within the meaning of sec. 72 of the

Transfer of Land Act 1915 so as to invalidate

the registration of the transfer. Held, also,

by Oriffith, G.J.. and Barton and Isaacs, JJ.,

that the plaintiff, by omitting to lodge a

caveat before the defendant paid the purchase

money and obtained his transfer, had lost the

priority arising out of his equitable interest

having been created first in point of time ;

and that the registration of the defendant's

transfer was valid notwithstanding the

existence of the plaintiff's caveat and the

omission of the Registrar to notify the

plaintiff of the defendant's application.

ButUr V. Fairclough, 23 C.L.R., 78 ; (1917)

V.L.R., 175; 23 A.L.R., 62. H.C.

Transfer of Land Act 1915 (No. 2'?40), sees.

183, 184, 185—Caveat—Application by pro-

prietor for registration of dealing—Notice to

caveator—Withdrawal of application before

expiration of fourteen days from notice—

Whether caveat lapses—Notice of subsequent

appUcation—Whether caveator entitled to.]—

Held, by Griffith, G.J., and Barton and

Isaacs, JJ., that where a caveat has been

lodged under sec. 183 of the Transfer of Land

Act 1915, and notice has been given under

sec. 184 to the caveator by the Registrar that

the proprietor has applied for the registration

of a transfer or other dealing and before the

Expiration of fourteen days after the notice

the application is withdrawn, the caveat does

not lapse under the last mentioned section

on the expiration of the fourteen days, but

remains in full force, and, therefore, if the

application is subsequently renewed or

another similar application is made, the

Registrar should give notice thereof to the

caveator. Butler v. Fairclough, 23 C.L.R.,

78; (1917)V.L.R., 175; 23 A.L.R., 62. H.C.

(1917).

IV.

—

Adverse Possession.

Transfer of Land Act 1915 (No. 2740), sees,

87, 89, 248—Adverse possession, title by

—

Vesting cider—Applicant's possession dis-

placed prior to application—Discretion of

Commissioner.]—^Upon an application for a

vesting order under sec. 87 of the Transfer

of Land Act 1915, it appeared that the

applicant had been in adverse possession of

the land for upwards of fifteen years, but that

at the date of the application a representative

of the registered proprietor was, and for four

years previous to that date, had been in

possession of the land adversely to the

applicant. The Commissioner of Titles re-

fused the application. Held, that, even

though fifteen years adverse possession by

the applicant was shown, the Commissioner

was not bound to grant the application, but

had a discretion which he had rightly exer-

cised in refusing the application. Re Trans-

fer of Land Act; Ex parte Johnson, (1917)

V.L.R., 339; 39 A.L.T., 11 ; 23 A.L.R., 169.

Hodges, J.

Transfer of Land Act 1904 (No. 1931), sec.

10—Rules of the Supreme Court 1906, Chapter

VIII., r. 1—Adverse possession—Proceedings

to establish title to land—Registered pro-

prietor dead—Parties.]—The whole of rule 1

of the Rules of Procedure under the Transfer

of Land Act 1904 applies to a case where the

registered proprietor is dead, except the

provision requiring him to be made a party.

Tovey v. Equity Trustees Executors and
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Agency Co. Ltd., (1913) V.L.R., 265; 34

A.L.T., 198 ; 19 A.L.R., 208. Hood, J.

Limitations, Statutes of—Adverse possession

—Land in possession oJ equitable owner

—

Bight of legal owner to recover land—Real

Property Act 1890 (No. 1136), sees. 18, 23.]—

See Limitations, Statutes of, col. 514.

Murdoch v. Registrar o/ Titles, (1913) V.L.R.,

75 ; 34 A.L.T., 156 ; 19 A.L.R., 66.

V.

—

Practice ; Costs.

See also, IV. Adverse Possession (supra).

Order III., r. 6 (Rules of 1906)—Order XIV.,

r. 1—Specially indorsed writ—Action for

xecovery of land—Mortgagor and mortgagee

—

No attornment clause in mortgage—Relation

of landlord and tenant—Constructive tenancy

—Transfer of Land Act 1890 (No. 1149), sec.

124.]—In an action for the recovery of land

by a first mortgagee of land under the

Transfer o/ Land Act 1890 against a, mort-

gagor, upon default in payment of the money

secured by the mortgage, which contains no

attornment clause, the plaintiff may specially

indorse the writ under Order III., i. 6,

inasmuch as upon such default the relation

of landlord and tenant arises as between the

mortgagee and the mortgagor under sec.

124 of the Transfer of Land Act 1890.

Farrvngton v. Smith, 20 V.L.R., 90; 15

A.L.T., 218, followed. Equity Trustees

Executors (Ssc. Go. Ltd. v. Lee, 35 A.L.T., 98;

19 A.L.R., 591. a'Beckett, J. (1913).

Order III., r. 6—Order XIV., r. 1—Special

indorsement— Mortgagor and mortgagee

—

Land under Transfer of Land Act—Recovery

of possession.]—By an instrument of mort-

gage under the Transfer of Land Act contain-

ing no attornment clause, a time was fixed

for repayment of the principal. The mort-

gagor having made default the mortgagee

commenced an aotioA for the recovery of the

possession of the land by a specially indorsed

writ. Held, that the claim was a proper

subject of special indorsement and that the

plaintiff was entitled to summary judgment.

Farrington v. Smith, 20 V.L.R., 90; 15

A.L.T., 218, followed. Equity Trustees,

Executors and Agency Go. Ltd. v. Lee,

(1914) V.L.R., 57; 35 A.L.T., 98; 19

A.L.R. , 591. a'Beckett, J.

Practice—Title by adverse possession

—

Registered proprietor deceased— Parties

—

Transfer of Land Act 1904 (No. 1931)—Rules

of the Supreme Court Act 1906, Chapter

VIII.]—In proceedings to establish title by

adverse possession under the Transfer of Land

Act 1904, where the person appearing on the

register as the registered proprietor is known

to be dead, the personal representatives of

such person should be made parties. Tregent

V. Templeton, (1914) V.L.R., 613 ; 36 A.L.T.,

125. Hood, J.

Rules of the Supreme Court 1906, Chapter

VIII.—Practice—Transfer of Land Act 1904

(No. 1931)—Proceedings to estabhsh title by

adverse possession—AppUcation by sum-

mons.]—Proceedings to establish title by

adverse possession under the Transfer of

Land Act 1904 may properly be commenced

by summons without writ. Tregent v. Tem-

pleton, (1914) V.L.R., 613; 36 A.L.T., 125.

Hood, J.

Transfer of Land Act 1915 (No. 2740), sees.

248, 249—Summons to Registrar of Titles to

uphold grounds of refusal—Costs of successful

party— Special circumstances.]— In cases

under sees. 248 and 249 of the Transfer of

Land Act 1915 the successful party shoiild,

in the absence of special circumstances,

obtain his costs. The fact that a novel or

important point of law is involved is not in

itself a special circumstance. In re Balfour

and the Public Trustee {of England), (1916)

V.L.R.,397; 38 A.L.T., 104 ; 22 A.L.R., 284.

Cussen, J. (1916).

VI.—MlSCEIiLANEOtrS,

(o) Jurisdiction of High Court.

High Court—Jurisdiction—Mandamus to

Registrar of Titles—The Constitution (63 &
64 Vict. c. 12), sec. 75 (iii.).]—By Griffith,

G.J. and Isaacs, J.—The High Court has,

under sec. 75 (in.) of the Constitution,

jurisdiction to issue a mandamus to the

Registrar of Titles to register an instrument

to which the Commonwealth is a party and

which he has improperly refused to register.

The King v. Registrar of Titles ; Ex parte

The Commonwealth, 20 C.L.R., 379; 21

A.L.R., 435. H.C'. (1915).
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(6) Power to Rescind Contract.

Vendor and purchaser — Rescission —
Vendor's power to rescind^—Non-payment of

interest—Time of essence of the contract

—

Transfer of Land Act 1890 (No. 1149), Twenty-

fifth Schedule, Table A.]

—

See Contract or
Agreement, col. 121. Ryan v. Gostello,

(1915) V.L.R., 370; 37 A.L.T., 15; 21

A.L.R., 263.

TRESPASS

Licence—Revocation of Ucence—Trespass

—

Kights and powers of police officers.]

—

See

Licence, col. 503. Mackay v. Abrahams,

(1916) V.L.R., 681 ; 38 A.L.T., 78 ; 22

A.L.R., 385.

Animals—Sale of bull by plaintiff to

defendant before trespass—Bull grazing on

open Crown lands at time of sale—Subsequent

arrangements as to delivery, effect of—Tres-

pass on plaintiff's land before actual delivery

or possession obtained by defendant^—Plain-

tiff's mare bored by bull—LiabiUty of defend-

ant in circumstances—Scienter—Damages.]—

See Animais, col. 6. Alsop v. Lidgerwood,

22 A.L.R. (C.N.), 13.

TRIAL

^ee PRACTICE AND PLEADING, especially

Division C, Subdivision 21 ; CRIMINAL

LAW, especially col. 189.

TRUSTS ACT

See TRUSTS AND TRUSTEES.

TRUSTS AND TRUSTEES
COL.

I. Creation and Declaration of

Trust '^^

(a) Private Trusts . .

(6) Charitable Trusts

(c) Secret Trusts

II. Maintenance of Infants

766

767

769

770

III. Administration . . .

.

. . 770

(a) Apportionment of JDuty . . 770

(6) Income and Capital .

.

. . 771

(c) Real Property ; Sale ; Lease ;

Registration ; Easement . . 771

id) Practice . . . . .

.

. . 775

(e) Remuneration of Trustees ; Com-

mission . . .

.

. . 116

(f) Miscellaneous . . . . . . 779

I.

—

Creation and Declaration of Trusts.

(a) Private Trusts.

Assignment of property to defeat creditors-

Recovery back of property—No proof that

creditors were defeated.]—The fact that the

purpose with which a man has put property

into his wife's name as a trustee for him is to

defraud his creditors does not prevent him

from afterwards recovering that property

from her, or her representatives after her

death, provided that the illegal purpose has

in no respect been carried into effect. Per-

petual Executors and Trustees Association of

Australia Ltd. v. Wright, 23 C.L.R., 185;

(1917) V.L.R., 372; 23 A.L.R., 177. H.C.,

Barton, A. C.J. Isaacs, Gavan Duffy and Rich,

JJ. (1917).

Declaration of trust—Acknowledgment of

existing trust—Stamp duty—Trusts Act 1915

(No. 3741), sec. 71—Stamps Act 1915 (No.

2728), sees. 29, 30 ; Schedule 3, clause IX.

(2).]—A wife, who was the registered pro-

prietor of certain land upon which there tras

a house, signed a document in these terms :

" I hold in trust " the property, specifying

it,
" for my husband . . . it is all his."

Held, that the document was not a declaration

of a new trust, but an acknowledgment of an

already existing trust of the existence of

which it was evidence. Held, also, that the

document was not an " instrument declaring

that the property vested in the person

executing the same shall be held in trust

for the person or persons mentioned therein "

within clause VIII. (2) of the Schedule to

the Stamps Act 1892 (clause IX. (2) of the

Third Schedule to the Stamps Act 1915)

and therefore did not require to be stamped.

Perpetual Executors and Trustees Association
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0/ Australia Ltd. v. Wright, 23 C.L.R., 185 ;

(1917) V.L.R., 372; 23 A.L.R., 177. H.C.,

Barton, A.C.J., Isaacs, Oavan Duffy and

Rich, JJ. (1917).

Gift—Imperfect gift—Completion of gift

—

Donee executor of donor—Intention to make

immediate gift—Gift of land—Administration

and Probate Act 1890 (No. 1060), sees. 6, 8, 9,

12.]

—

See Gift, col. 371. Matthews v.

Matthews, 17 C.L.B., 8 ; (1913) V.L.R.,,466 ;

19 A.L.R., 487.

Will—Gift of residue to executrix '
' in trust

to be disposed of as she may think fit "

—

Vagueness—Void gift.]—By his will a testator

gave the residue of his estate to his executrix

'" in trust to be disposed of in whatever

manner she may think fit." Held, that the

gift of the residue was an attempt to create

a trust which was void for vagueness. In re

Dwyer ; Dvryer v. Dwyer, (1916) V.L.R., 114
;

37 A.L.T., 152; 22 A.L.R., 42. Hood, J.

(1916).

(6) Charitable Trusts.

Charity—Cy-pres—Gift of land in trust

for charitable purposes—Particular purpose

impracticable— Land sold— Money applied

cy-pres.]—In 1899 W., by deed poll, gave

certain land to trustees " on trust for the

purpose of dedicating the said land and

founding and adopting the same as ajid for a

training home for neglected children to be

called the 'W trust for neglected children,"

subject to rules, orders and regulations which

might be made by the tnistees for the time

being. The land in question consisted of

unimproved and unproductive bush land at

a distance from Melbourne and from any

railway station. W. died in 1902. Up to

1910 no steps had been taken to erect a home.

In that year part of the land had been

acqtiired by a stranger by adverse possession.

The balance was then still in its natural state,

and required large outlay to clear it and make
it productive and fit for a training home as

designed by W., and it was accordingly sold

by the trustees who now applied by originat-

ing summons for the direction of the Court

as to the application of the proceeds of sale.

It was proved that conditions in respect of

the care of neglected children in Victoria had

changed between 1899 and 1915, and that

the establishment of such a home as was

designed by W. was impracticable, undesir-

able, and unnecessary. Held, that there was

no resulting trust, inasmucH as on the true

construction of the deedpoll W. had evidenced

a general charitable intention, and that the

fund should be applied cy-pres. Re Wise-

man's Trusts, (1915) V.L.R., 439 ; 37 A.L.T.,

53 ; 21 A,L.R., 347. Hood, J. [For other

instances of the application of this principle,

see the cases noted in (1915) V.L.R., at p.'

444].

Charity—Settlement of land in trust for

particular objects—Failure of object—General

charitable intent—Cy-pres doctrine.]—Cer-

tain land was vested in trustees upon trust

to provide and adapt the same as and for a

training home for neglected children subject

to such rules as to the admission into, and

the retention, maintenance, training, educa-

tion and conduct of the children for the time

being in the said home, and as to the dismissal

or discharge therefrom of any children as the

trustees might at any time think fit. The

land was unimproved bush land, situated in

the country. The trustees were empowered

to lease any part of the land for any term

not exceeding twenty years, and were directed

to apply the rents and profits in or towards

building or improving or repairing the trust

property or maintaining or supporting the

home. There being no funds available for

clearing or building a home upon the land, it

remained in the same condition as at the

declaration of the trust for about ten years.

The trustees then sold the land. It was

impossible to obtain the moneys necessary

to inaugurate and to provide for the main-

tenance of an institution such as that con-

templated by the trust, and there was no

need for such an institution. Held, that a

general charitable intent was disclosed, and

that as the particular mode of giving effect

to it was impracticable, the trust fund should

be applied cy-pres. In re Wiseman's Trust

;

Wiseman v. Equity Trustees Executors dkc.

Go. Ltd., (1915) V.L.R., 439 ; 37 A.L.T., 53

21 A.L.R., 347. Hood, J. (1915).
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Will— Construction— Charitable trust—
"Philanthropic institutions or objects—
"Mechanics' institutes "—" Or any other

objects of a like or similar nature "—Gift to,

validity of—Uncertainty.]—-See Will. For-
rest V. McWhae, (1913) V.L.R., 425 ; 35
A.L.T., 59 ; 19 A.L.R., 414.

(c) Secret Trust.

Will — Construction — Gift to trustees

absolutely—Whether beneficial or in trust

—

Letter showing wishes of testator—Secret

trust.]—A testator by his will devised and
bequeathed all his real and personal property

to the executors and trustees appointed by
the will absolutely. He then declared that

in making them universal legatees and

devisees his object had been to simplify the

winding up of his affairs, and he added the

following words :

—
" And without in any

way derogating from the absolute and uncon-

ditional gift made to them or imposing any

obligation or responsibility upon them I hope

that it may be possible for them to carry out

the wishes expressed in any signed letter or

memorandum left by me and deposited with

my will." A letter in the following terms,

and addressed to the executors and adminis-

trators was signed by the testator immediately

after the execution of the will and deposited

with the will :
—

" Whereas by my will

executed this day I have appointed you my
universal legatees and devisees and have

therein expressed the hope that it may be

possible for you to carry out the wishes

expressed in any signed letter or memorandum

left by me. Now I hereby declare that it is

my desire that my daughter should take the

whole beneficial interest in my real and

personal estate and I hope that you may find

it possible to carry out my wishes in this

regard." At the time of the execution of the

will the testator informed the executors and

trustees of the contents of the letter, and they

agreed to give effect to it. Held, that the

executors and trustees took as trustees upon

the trusts set out in the letter. In re Doig ;

Carter v. Gramsch, (1916) V.L.R., 698 ; 38

A.L.T., 120; 23 A.L.E., 5. Hood, J.

(1916).

II.

—

Maintenance of Infants.

Breaking into corpus—Allowance for past

maintenance—No legal liabihty to maintain—

Gift.]—The Court will permit the corpus of a

fund belonging to an infant to be broken into

for past maintenance, where it is satisfied

that the infant has been maintained by a

person under no legal liability to do so in

the expectation or hope of being recouped

out of such fund, and not as a gift. Re Cott-

rell's Estate; Joyce v. Cottrell, L.B. 12 Eq.,

566, considered. Re Porter ; Dyer v. Bal-

larat Trustees &c. Co. Ltd., 36 A.L.T., 165.

Cussen, J. (1915).

Breaking into corpus—Contingent interest

—

Third person entitled to intermediate income.]

—Where infants were, subject to their

mother's interest, entitled to property con-

tingently on their attaining the age of twenty

-

one years, and their mother was entitled

during her life or widowhood, but the income

was insufficient to provide for the mainten-

ance of herself and the infants, the Court with

the mother's consent granted leave to the

trustees to apply the corpus of the shares of

the infants to their maintenance. In re

Ascott, (1915) V.L.R., 227 ; 36 A.L.T., 161 ;

21 A.L.R., 163. a'Beckett, J. (1915).

Breaking in on corpus—Fund over two

thousand pounds—Jurisdiction—Trusts Act

1915 (No. 2741), sec. 65.]—The Court has

jurisdiction to make an order providing for

the payment out of corpus of the expenses of

maintaining and educating an infant, al-

though the capital value of the infant's

interest in the trust fund exceeds two thous-

and pounds. In re Uphill, (1916) V.L.R.,

168; 37A.L.T., 153; 22A.L.R.,68. Hodges

J.

III.—Administration.

(a) Apportionment of Duty.

Estate duty—Apportionment between bene-

ficiaries—Tenant for life and remainderman

—Annuitants—Estate Duty Assessment Act

1914 (No. 22 of 1914), sees. 8, 35.]—(See

Tenant fob Life and Remaindebman. Re

Davidson ; Perpetual Executors dbc. Associa-

25
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Hon of Australia Ltd. v. Davidson, (1917)

V.L.R..748; 39 A.L.T., 140 ; 23 A.L.R., 415.

Estaite duty—Apportionment among bene-

ficiaries—Tenant for life and remainderman

—Reduced rate of interest in case of widow

and children—Widow and children not solely

entitled—Application of reduced rate—Estate

Duty Assessment Act 1914 (No. 22 of 1914),

sees. 8, 35.]

—

See Tenant fob Life and

Remainderman. Re Davidson ; Perpetual

Executors <fcc. Association of Australia Ltd. v.

Davidson, (1917) V.L.R., 748; 39 A.L.T.,

140; 23 A.L.R., 415.

(6) Income and Capital.

Will—Income and capital—Tenant for life

and remainderman—Shares in company

—

Accumulated profits—Distribution of assets.]

—See Tenant fok Life and Remaindbk-

MAN. Knowles v. Ballarat Trustees Execu-

tors tfc'c. Co. Ltd. ; Haslem v. The Same, 22

C.L.R., 212; (1916) V.L.R., 594 ; 22 A.L.R.,

431.

Will—"Incumbrances, necessary improve-

ments, repairs, insurance or other charges "

directed to be paid out of income—Sewerage

connections—Whether an "improvement."]

—A will directed that " after payment of

all incumbrances upon my real estate and

the necessary improvements, repairs, insur-

ances or other charges," the income of the

testator's estate should be disposed of in a

certain way. Held, that sewerage con-

nections were an " improvement " within

this clause and that their cost should there-

fore be borne by income. Be Raphael, (1914)

V.L.R., 557 ; 36 A.L.T., 94. Hodges, J.

(o) Real Property ; Sale ; Lease ; Registra-

tion ; Easement.

Charitable trust—Land held in trust for

church purposes—UnsuitabiUty for purpose

—

Fewer of Court to authorize sale—Trusts Act

1890 (No. 1150), sees. 34, 36.]—The Court

has power to order a sale of land settled on

charitable trusts where the land has become

unsuitable for the specified purposes of the

trust. In re Colston's Hospital, 27 Beav.,

16, followed. Re Powlett's Trusts, (1915)

V.L.R., 115; 36 A.L.T., 147. Hodges, J.

Easement, creation of—Fiction of lost

modern grant—Whether applicable where land

vested in trustee—Breach of trust.]—

A

trustee clothed with the full legal estate in

fee simple of land is not legally incapable of

granting an easement over such land merely

because by doing so he would be guilty of a

breach of trust for which he might be held

personally responsible in a Court of equity.

Therefore, in such a case, a claim to an ease-

ment based on twenty years user and the

fiction of a lost modern grant cannot be

impugned for want of capacity in the trustee

to make the grant. Thwaites v. Brahe, 21

V.L.R., 162; 17 A.L.T., 1, distinguished.

Tuekett v. Price, (1917) V.L.R., 36; 38

A.L.T., 194; 23 A.L.R., 85. Madden, C.J.

(1916).

Real property — English charity — Real

property in Victoria—Sale by trustee of

charity—Consent of Court, whether necessary

—English Trusts Act 1893, sec. 41.]—The trus-

tees of an English public charity, may without

the sanction of the Victorian Court, sell and

give title to lands in Victoria devised to and

vested in the trustees, if such sale is made

in conformity with the laws of the charity,

and is beneficial thereto. The conveyance

on such a sale may be executed by a, duly

authorized and constituted attorney author-

ized generally. Re St. Mary's Hospital,

London, and Bald, (1915) V.L.R., 218; 36

A.L.T., 146. Hodges, J.

Settled Estates and Settled Lands Act 1915

(No. 2725), sees. 56, 132, 136—WiU—Trust-
Direction to sell and convert '

' As soon after

my decease as conveniently may be "—No

power in will to postpone conversion—Imme-

diate conversion only at great sacrifice to

estate—Jurisdiction to sanction postponement

of conversion—Jurisdiction to sanction a lease

for a long term.]—Testator by his will

directed that the residue of his real and

personal estate should be converted into

money as soon as conveniently might be

after his decease, and the proceeds divided

into two equal shares and each share invested

in first mortgages of freehold and certain

Government securities, the income from one

share to be paid to his daughter L. for life,
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and the income from the other share to his

daughter E. for hfe with remainders over.

The will contained no authority to postpone

conversion. The estate included a valuable

hotel at which a profitable business was

carried on, but owing to the peculiar nature

of the business of this hotel and of the excep-

tional times it was impossible to sell and

convert this hotel except at a great sacrifice,

nor was it possible to find a suitable tenant

for it for a lease of anything less than five

years duration. Held, that, having regard to

the facts of the case and to the Settled Estates

and Settled Lands Act 1915, sees. 132-136,

the Court had jurisdiction to make an order

authorizing the trustee to give a lease for

a definite period of five years. No deter-

mination was arrived at by the Court as to

whether it had jurisdiction to make an order

postponing for a definite period the conver-

sion of the property. In re Kerrigan
;

National Trustees Executors and Agency Co.

oj Australia Ltd. v. Kerrigan, 38 A.L.T., 62 ;

22 A.L.R., 316, explained. In re Kerrigan;

National Trustees Executors and Agency Co.

oj Australasia Ltd. v. Kerrigan, (1917)

V.L.R., 124 ; 38 A.L.T., 172 ; 23 A.L.R., 57.

F.C., Madden, C.J., Hood and Cussen, JJ.

<1917).

Transfer of Land Act 1890 (No. 1149), sees.

57, 89, 194 (3)—Registration of transfer-

Agreement between beneficiaries—Possibility

of further issue—No manifest breach of trust

—Duty of Registrar.]—-See Tbansfek of

Land Act. Bex v. Registrar oj Titles ; Ex

-parte Briggs, (1913) V.L.R., 549 ; 35 A.L.T.,

69 ; 19 A.L.R;, 501.

Transfer of Land Act 1915 (No. 2740), sees.

18, 55—Corporation—Capacity to hold lands-

Foreign corporation — Public Trustee of

England—Trusts relating to Victorian lands

declared by EngUsh will—Capacity of Public

Trustee to be registered as joint proprietor—

PubUc Trustee Act 1906 (6 Edw. VII., c. 55)—

Companies Act 1915 (No. 2631). see. 271—

Trusts Act 1915 (No. 2741), sec. 14.]—See

Tbansfbb of Land Act. In re Baljour

and the Public Trustee (oj England), (1916)

V.L.R., 397; 38 A.L.T., 104; 22 A.L.R.,

284.

Will—Direction to sell as soon as con-

veniently may be—Postponement of sale—No

ready market for property—Conditions of sale

—Lease for long term—Carrying on business.]

—Testator by his will directed that the

residue of his real and personal estate should

be converted into money as soon as con-

veniently might be after his decease, and the

proceeds divided into two equal shares, and

each share invested in first mortgages of

freehold and certain Government seciirities,

the income from one share to be paid to his

daughter L. for life, and the income from the

other share to his daughter E. for life, and he

directed that in the event of the death of

either daughter without issue her share

should go to the surviving daughter absol-

utely, but that in the event of either daughter

leaving issue her share should go to such issue

in equal shares with a limitation over should

any of such issue die under twenty-one years

of age. The estate included a valuable hotel

at which a profitable business was carried on.

Owing to the exceptional times to sell

property at all was very difficult, and there

was no chance of a fair price being obtained

unless provision were made for the gradual

payment of the purchase money throughout

a period of about five years, nor was it

possible to obtain a fair rent if the term of

the lease were less than five years. Held ( 1

)

that in the circumstances the Court should

not direct the postponement of the sale of

the hotel property for any definite period

nor authorize the granting of a lease, but that'

the executor might carry on the business

until the sale of the property ; (2) that the

executor must sell the property as soon as

possible, but must not sacrifice it, and might

postpone the sale until such time as an

advantageous sale might be made ; (3) that

the executor might in his discretion sell the

property for cash or on such terms for pay-

ment of the balance of the purchase money,
,

bearing interest, as are usual in the sale of

properties of the like kind. Re Kerrigan ;

National Trustees Executors dhc. Co. v.

Kerrigan, (1916) V.L.R., 516; 38 A.L.T.,

«2 ; 22 A.L.R., 316. Cussen, J. (1916).

Will—Tenant for life and remainderman

—

Property directed to be sold and proceeds
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invested on specified securities and income

paid to life tenants—Income before sale

gieatei than that obtainable by investment

of proceeds of sale—Sale on terms of extended

payments.]—A will directed that the residue

of the estate, which included a valuable hotel

at which a profitable business was carried on,

should as soon as conveniently might be after

the testator's death be converted into money

and the proceeds invested in specified secur-

ities the income to be paid to certain persons

for life with limitations over of the corpus

on the death of such life tenants. There was

difficulty in selling the hotel at a reasonable

price and the executor carried on the business

there, the income derived therefrom being

considerably greater than would be produced

by the sale of the hotel and the investment of

the proceeds on the specified securities.

Held, tha,t the life tenants were entitled, at

all events, to the end of the year from the

testator's death, to the net profits made by

carrying on the hotel business. Re Oliver

;

Wilson V. Oliver, (1908) 2 Ch., 74, followed;

and that in the event of the sale of the hotel

on terms of extended payments bearing

interest on the balance of the purchase

money the life tenants were entitled to

interest on the unpaid balance up to 6 per

cent, per annum. Re Kerrigan ; National

Trustees Executors &c. Co. v. Kerrigan,

(1916) V.L.R., 516; 38 A.L.T., 62; .22

A.L.R., 316. Cussen, J. (1916).

{d) Practice.

Trusts Act 1915 (No. 3741), sec. 63—
Practice—Money in Court—Application for

payment out—Petition.]—An application

under sec. 63 of the Trusts Act 1915 for the

payment out of Court of trust moneys should

be made upon petition. In re Blyth, (1917)

V.L.R., 68 ; 38 A.L.T., 103 ; 22 A.L.R.,

463. Bood, J. (1916).

Advancement—Trust—Parent and child

—

Husband and wife—Evidence—Presumption.]

—The principles of substantive law and the

rules of evidence applicable to the considera-

tion of the question whether or not a transac-

tion between parent and child or between

husband and wife amounts to a trust or to

an advancement, considered. Stuckey v.

Trustees Executors and Agency Co. Ltd.,

(1910) V.L.R., 55; 31 A.L.T., 157; 16

A.L.R., 65, considered. Davies v. National

Trustees Executors and Agency Co. of Aus-

tralasia Ltd., (1912) V.L.R., 397. Cussen, J.

Costs—Trustee—Personal liability—Appeal

to High Court.]—The administrators of the

estate of a deceased wife resisted an action

in the Supreme Court by the husband by

which he claimed that property in her name
was his, and, being defeated, they appealed to

the High Court, which upheld the decision

of the Supreme Court. Held, that the

administrators should personally pay the

costs of the appeal, as it was not in the cir-

cumstances reasonable. Perpetual Executors

and Trustees Association of Australia Ltd.

V. Wright, 23 C.L.R., 185 ; 23 A.L.R., 177.

H.C., Barton, A.C.J., Isaacs, Gavan Duffy

and Rich, JJ. (1917).

(e) Remuneration of Trustees ; Commission.

Administration and Probate Act 1890 (No.

1060), sec. 36—Executors—Trustees—Com-
mission—Allowance of—Certificate of Chief

Clerk— Prospective order.]— See Exectttobs

AND Administbatobs, col. 337. Re Oleeson,

53 A.L.T., 97.

Administration and Probate Act 1915 (No.

2611), sec. 34—Executors—Trustees—Com-
mission— Future commission— Passing ac-

counts — Practice.]—Executors, adminis-'

trators and trustees may apply for commis-

sion under the Administration and Probate

Act 1915, sec. 34, in an administration

action or by originating summons, but execu-

tors and administrators may also apply by

ex parte motion. The applicant should bear

the costs of proceedings brought for the sole

purpose of obtaining commission, but where

other questions are determined on an

originating summons, the costs should be

borne by the applicant only in so far as they

are increased by the application for commis-

sion. Form of order on application dis-

cussed. Nissen v. Orunden, 14 C.L.R., 297 ;

18 A.L.R., 254, discussed. In re Wykes

;

Strauss v. Wykes, (1916) V.L.R., 200; 37

A.L.T., 190 ; 22 A.L.R., 122. F.C., Madden,

.

C.J., Hodges and Hood, JJ. (1916).
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Trustee company — Commission — Prin-
ciples affecting rate—Costs—Liability of com-
pany in proceedings to reduce rate charged

—

Finding of fact—Appeals as to—The Execu-
tors Company's Act Amendment Act (No.

842), sec. 7.]—Under its private Act the
defendant company was entitled to receive
in addition to all moneys properly expended
and chargeable against the estates placed

under its administration, a, commission to be
fixed from time to time by the board of

directors, not exceeding in any case 2\ per

cent, of the capital value of any estate and
5 per cent, of the income received, provided

that if in any ease the Supreme Court or a

Judge thereof should be of opinion that such

commission was excessive, the Court or Judge
might review and reduce the rate of such

commission, and provided also that the

commission should not exceed the amount
of the published scale of charges. A scale

of charges was published, and showed 2J per

cent, on corpus up to £50,000 and 1 1 per cent.

on amounts between £50,000 and £100,000,

and on income 5 per cent, until payment of

the commission on corpus, and thereafter

2 J per cent. Trustees under a will held three

sums of £20,000, £30,000 and £20,000 for the

testator's three daughters respectively with

remainder in each case upon the death of a

daughter to her children. The trustees under

a, power in the will appointed the defendant

company trustee of these funds, and paid to

it £70,000 to be held on the trusts of the will.

In an action to determine the rate of com-

mission. Madden, C.J., regarding only the

work and trouble involved in the adminis-

tration of the trust in question and refusing

to allow a flat rate covering the whole of the

estates in the hands of the company, fixed

the commission, both past and future, at 1

per cent, on corpus and 2 per cent, on income.

Held, on appeal (per Hood and Cussen, JJ.),

that the proper principle for ascertaining the

remuneration of the company had been

applied, and that the rates fixed by the

primary Judge should not be altered, but

that the order should be varied by limiting

it to the commission earned up to the date

of the writ, with liberty to apply as to future

commission. Per a' Beckett, J.—One of the

objects of the Act is to enable the Company to

make profit and taking this into consideration

and also the fact that the Company afford_s

better protection to beneficiaries than an

ordinary trustee, the rates should be fixed at

1 per cent, on corpus and 2 per cent, on in-

come. Per Hood and Oussen, JJ.—Where
a dissatisfied beneficiary has to come to Court

to have the remuneration fixed by a trustee

company reduced, there is power to award

costs against the company as in any other

litigation respecting a, disputed claim, and

the company is not entitled to be indemnified

out of the trust estate. Observations by

Giissen, J., upon the attitude of Courts of

appeal in regard to findings of fact. Mac-

Bean V. Triistees Executors and Agency Oo.

Ltd., (1916) V.L.R., 425 ; 38 A.L.T;, 27 ; 22

A.L.R., 191. F.C. (1916).

Will — Construction — Gift as recompense

for acting as trustees—^Trust void for uncer-

tainty.]—Where a will directed the payment

of £100 per annum to trustees as a recom-

pense for acting as trustees of a certain trust

which failed for uncertainty. Held, that the

direction to pay £100 per annum also failed.

Forrest v. McWhae, 35 A.L.T., 59; 19

A.L.R., 414. Madden, C.J. (1913).

Will—Trustee authorized to act as agent

and to be paid usual commission—Insurance

of trust property by trustee—Commission paid

to trustee by insurance company—Whether

trustee entitled to retain.]—A will provided :

—

" Should any of ray trustees act as agent to

this my estate he may be paid the usual

commission." One of the trustees, under

instructions from his co-trustees, effected

insurances of the estate properties, paid the

premiums to the insurance companies, and

received from the companies a commission

of 15 per cent, upon the premiums so paid.

Held, that the retention of this conxmission

was not authorized by the will, and that it

must be accounted for by the trustee, with

interest at 4 per cent. Be Raphael, (1914)

V.L.B., 557 ; 36 A.L.T., 94. Hodges, J.

Will—Trustee authorized to act as agent

and to be paid commission—Insurance of

trust property by trustee—Deduction from

premiums paid to trustee by insurance com-

pany as a bonus—Whether trustee entitled to

retain.]—A will provided :
—

" Should any of
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my trustees act as agent to this my estate lie

may be paid the usual commission." One

of the trustees, under instructions from his

oo-trustees, effected insurances of the estate

properties. He retained a bonus of 10 per

cent, allowed by the insurance companies as

a deduction from the gross premiums. Held,

that this bonus was not a commission payable

to an agent under the will, and that it must

be accounted for by the trustee, with interest

at 4 per cent. Re Raphael, (1914) V.L.R.,

557 ; 36 A.L.T., 94. Hodges, J.

WiU—Trustee empowered to act as agent

of estate and to be paid commission—Collec-

tion of rent and interest—Commission.]—

A

will declared that if the trustee acted as

agent of the testator's estate he might be

paid the usual commission. The trustee,

in* the course of each year, as agent for the

estate, collected (a) rents of a large aggregate

amount from numerous tenants, and (6) three

or four payments by mortgagors. Held (a)

that he was entitled to a commission of 5 per

cent, upon the rents collected, and (6) that he

was not entitled to any commission upon

the interest collected. Re Raphael, (1914)

V.L.R., 557 ; 36 A.L.T., 94. Hodges, J.

(/) Miscellaneous.

Will— Construction— Forfeiture clause—
Instituting legal proceedings against trustees.]

—See Will. Earl v. Deane, 34 A.L.T., 207 ;

19 A.L.R., 228.

Trust, breach of—Overpaid beneficiary—
Damages— Interest.]—Where on the division

of an estate a beneficiary who has a know-

ledge of all the facts, and takes an active

part in such division, receives more than

his share, such beneficiary is liable to account

for mesne profits and for principal moneys

received on sales by him and interest thereon.

Davies v. National Trustees Executors and

Agency Go. of Australasia Ltd., (1912)

V.L.R., 397. Cussen, J.

UTTERING

See . CRIMINAL LAW, col. 180.

ULTRA VIRES

-See CONSTITUTIONAL LAW, cols. 96 et

seq.i LOCAL GOVERNMENT, cols.

519 e( seq.

UNUSED ROADS AND WATER
FRONTAGES ACT

Unused Roads and Water Frontages Act

1903 (No. 1894)—Licensee—Fences Act 1915

(No. 2651), sec. 5^Whether licensee an

"occupier" within Fences Act.]— Quaere,

whether a licensee of an unused road under

the Unused Roads and Water Frontages Act

1903 is an " occupier " within the Fences Act

1915. Murphy v. Murphy, (1916) V.L.R.,

691 ; 38 A.L.T., 86. Hood, J.

VENDOR AND PURCHASER

I. Contract of Sale

II. Purchase Money

III. Title

COL.

, . 780

. . 783

, . 784

See also, Practice and Pleading, Order

IIL, r. 6.

I.

—

Contract or Sale.

Contract — Rescission — Fraud — Mis-

representation — Materiality — Joinder of

vendor and his agent as defendants—Remedy

against agent—Damages for deceit.]—The

purchasers of farming land were induced to

purchase it by u, statement made by the

agent of the vendor without the vendor's

knowledge or authority, which, as the agent

knew, was untrue, that he, the agent, was

selling the land on behalf of mortgagees and

that for that reason the price was lower than

it would otherwise be. In an action by the

purchasers against the vendor and his agent

based on that misrepresentation, the plain-

tiffs claimed :—( 1 ) As against the vendor

rescission with consequential relief, and (2)

as against both defendants damages for

deceit. Held, by the whole Court, that the

statement was a material representation,

and, being untrue, entitled the purchasers,

as against the vendor to rescission with

consequential relief on the basis of restitu-
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tion in integrum. Held, further, by Griffith,
C.J., Barton, Gavan Duffy and Rich, JJ.

( Isaacs, J., dissenting), that in addition to
being entitled as against the vendor to

restitution in. integrum, the plaintiffs were
entitled, as against the agent, to recover by
way of damages in an action for deceit, any
moneys which they had paid tmder the
contract and of which they were entitled to

restitution, and also any money uselessly

expended in reliance upon the agent's repre-

sentation in preparing to cari^ on business

on the land purchased. The form of order

against the agent in respect of any money
not recovered from the vendor was reserved

for further consideration. By Isaacs, J.—
(1) The plaintiffs were entitled to an order

that the agent should indemnify them against

the vendor's inability to complete the

restitution directed, and (2) in view of the

rescission of the contract, damages ultra

were not recoverable in respect of the repre-

sentation, inasmuch as the purchasers were

not acting on the faith of that representation

in expending the money. Sibley v. Grosvenor,

21 C.L.R., 469; (1916) V.L.R., 307; 22

A.L.R., 113. H.C. (1916).

Conditions of sale—Land tax to be paid by

purchasei—Vendor owner o£ othei lands

—

Liability of purchaser, how estimated—Land

Tax Assessment Act 1911 (No. 12 of 1911),

sec. 10.]—A contract for the sale of land,

the purchase money of which was made
payable by instalments, contained the follow-

ing clause :

—
" The purchasers shall whenever

required in each year pay to the vendor a,

sum equivalent to the land tax (both Federal

and State) charged to and payable by the

vendor in respect of the land hereby sold or

on such part thereof as the vendor shall for

the time being remain liable to be taxed

in respect of." The vendor was the owner

of a quantity of land of great value other than

that which was the subject matter of the

contract. Held (as regarded the Federal

land tax) that the sum payable by the pur-

chasers was such a proportion of the whole

amount of tax which the vendor in fact paid

in respect of his whole assessed estate as the

unimproved value of the land comprised in

the contract bore to the unimproved value

of the vendor's whole assessed estate. Patter-

son v. Farrell, U C.L.R., 348 ; 18 A.L.R.,

237, distinguished. In re dlarke and Lear-

month's Contract, (1916) V.L.R., 151 ; 37

A.L.T., 178 ; 22 A.L.R., 43. Madden, C.J.

(1916).

Easement — Water channels — Waiver —
Notice—nCstake or error of description

—

Transfer of Land Act 1890 (No. 1149), Twenty-

fifth Schedule, Table A.]—By a, contract of

sale, which embodied the conditions of Table

A of the Transfer of Land Act 1890, C.

agreed to sell and S. to purchase certain land,

being specified Crown allotments, containing

314 acres more or less, at so much per acre.

The description of the acreage was correct,

but certain water channels, occupying an

area of 1 1 1 acres, had been constructed prior

to the date of the contract on the land by the

State Rivers and Water Supply Commission,

under legislation providing for the making of

such channels over private land, and over

which the Commission had a right to the grant

of an easement. S. had previously inspected

the property, and saw the channels and knew

the system of irrigation in the district. He
accepted title and went into possession, but

before completion received notice of the

execution by 0. of an instrument creating the

easement to which the Commission was

entitled. On the application of S. claiming

compensation in respect of the acreage of

the water channels. Held, that, as there was

no mistake or error in the description of the

allotments, and S. was aware at the date of

the contract of the existence of the water

channels and of the easement rights in respect

thereof possessed by the Commission, he was

not entitled to any compensation or abate-

ment of the purchase money. In re Gronh

and Slattery's Contract, (1915) V.L.R., 272;

36 A.L.T., 186; 21 A.L.R., 251. a' Beckett,

J.

Local Government Act 1903 (No. 1893), sec

528 (3)^" Owner "—Purchaser in possession

of land under contract of sale—Liability for

cost of making streets, &c.]

—

See Local

GovBKNMENT, col. 527. Leary v. Geelong

West Corporation, (1914) V.L.R., 370; 36

A.L.T., 36 ; 20 A.L.R., 267.
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Vendor's power to rescind—Non-payment

of interest—Time o£ the essence of the con-

tract—Transfer of Land Act 1890 (No. 1149),

Twenty-fifth Schedule, Table A.]—By a.

contract for the sale of land, payment of the

purchase money was spread over ten years,

and was to be made in specified amounts at

the end of each year. Interest at -the rate

of five per cent, on the unpaid purchase

money was payable at the end of each half-

year. Table A under the Transfer of Land

Act 1890 was incorporated, and it was also

provided that time should be of the essence

of the contract. Default was made in pay-

ment of one half-year's interest, and the

vendor purported to rescind the contract.

Prior to this rescission the purchaser had

offered to pay the overdue interest with

interest thereon compensating for the delay

in payment. Held, that the condition in

Table A giving power to rescind refers to

non-payment of instalments of principal, and

not to non-payment of interest, and, there-

fore, that the vendor had no right to rescind

under that condition. Such » contract

is in the nature of a mortgage to secure

unpaid purchase money, and even if it con-

tained a provision that in the event of the

purchaser failing to pay any sum due for

interest on the day thereby provided for

payment thereof, the vendor should be at

liberty to rescind the contract, the equitable

rules as to relief against forfeiture and penal-

ties would nevertheless be applicable. In re

Dagenham Dock Go. ; Ex parte Hulse, L.R.

8 Ch., 1022, and Kilner v. British Columbia

Orchard Lands Ltd., (1913) A.C., 319, fol-

lowed. Ryan v. Oostello, (1915) V.L.R.,

370; 37 A.L.T., 15; 21 A.L.R., 263.

a'Beckett, J. (1915).

XI.—PuKCHASE Money.

See also Contkact of Sale (supra).

War Precautions Act 1914-1916 (No. 10 of

1914—No. 3 of 1916)—War Precautions

(moratorium) Regulations (Statutory Rules

1916, No. 284), regs. 4, 10—Mortgagee and

mortgagor-Contract of sale—Overdue in-

stalments—Right to recover.]

—

See Wae Pee-
CAUTION.S Act. London Bank of Australia

Ltd. V. Australian Trusts Pty. Ltd., 38

A.L.T., 118; 23 A.L.R., 8.

Practice—Rules of the Supreme Court

1916, Order III., r. 6—Interest on unpaid

purchase money on sale of land—Application

under Order XIV., r. 1.]

—

See Peactioe anu

Pleading. Benjamin v. Honan, (1917)

V.L.R., 554; 39 A.L.T., 99; 23 A.L.R.,

379.

III.—Title.

Real property — English charity — Real

property in Victoria—Sale by trustee of charity

—Consent of Court, whether necessary

—

English Trusts Act 1893, sec. ^l.]—See Char-

ity, col. 54. Re St. Mary's Hospital, London,

and Bald, (1915) V.L.R., 218; 36 A.L.T.,

146.

Sale of land—Sewage pipe through block

of land—Rights claimed by Melbourne and

Metropolitan Board of Works—" Street "

—

Defect in title—Compensation—Melbourne

and Metropolitan Board of Works Act 1890

(No. 1197), sees. 76, 79, 90, 91, 99—Mel-
bourne and Metropolitan Board of Works Act

1897 (No. 1491), see. 3.]—The land sold under

a contract of sale was at the corner of two

streets known as Victoria and Capel Streets.

The object of the purchaser was to build

upon the land. The frontage to Victoria

Street was occupied by shops upon allotments

running back about half the length of the

frontage to Capel Street. The rest of the land

was vacant. At the back of the allotments

upon which the shops were situated, and

traversing the vacant land was a four-inch

reticulation pipe about seven feet below the

surface. This pipe which carried the sewage

from the shops, and from them alone, to a

public drain in Capel Street, was put down
by the Melbourne and Metropolitan Board

of Works at its own expense. The Board

had never, either qompulsorily or by agree-

ment, purchased or leased any of the land in

question nor been granted any easement, but

the Board claimed that under the Acts

relating to its constitution and powers, it

had acquired rights in a strip of the vacant

land ten feet wide containing the pipe as in

a " street," and that no buildings could be
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erected on or over this strip without its con-
sent. The Board, was, however, prepared to
waive its rights over the pipe on payment of

the costs of putting it down, though only
on. condition that the sewage rights ol

abutting property owners were protected to

the satisfaction of the Board, and that if the
sewer continued to be used after it had been
purchased, no buildings or obstructions would
be allowed to be placed upon it unless the

special consent of the Board were first

obtained. Upon objection to title by the

purchaser. Held (without determining

whether, as claimed by the Board, the strip

of land was a, " street"), that the title was
not such as the purchaser should be com-
pelled to accept, and that it was not a matter

for compensation. In re Trustees of St.

Mary's Hospital, Paddington, and Fogarty's

Contract, 36 A.L.T., 107 : 20 A.L.R., 518.

Hodges, J. (1914).

VENUE

Order XXXVI.; r 1 (Rules of 1906)—Place

of trial—Change of venue—Action of libel

—

Candidate for Parliamentary election—Local

partisan feeling y—See Pbacticb and Plead-

ing. McGrath v. Clark, (1913) V.L.R., 441
;

35 A.L.T., 53 ; 19 A.L.R., 402.

VERMIN

Fences Act 1915 (No 2651), sees 7, 8, 20,

22—Vermin-proof dividing fence—Liability

to contriBute—Condition precedent—Certifi-

cate of Chief Inspector for Suppression of

Vermin—Certificate given after service of

notice to fence.'?—A certificate in writing of

-the Chief Inspector for Suppression of Vermin

under sec. 20 of the Fences Act 1915 that a

vermin-proof fence is necessary is a condition

precedent to liability on the part of an

occupier to contribute towards the construc-

tion of such a fence. In proceedings to com-

pel an occupier to contribute towards the

construction of a vermin-proof dividing

fence between his land and adjoining land

occupied by the complainant, it appeared

that notice to fence was served on the

defendant in October, 1915, and that the

certificate of the Chief Inspector for Suppres-

sion of Vermin was npt given until January,

1916. Held, that no order could be made
against the defendant. Murphy v. Murphy,

(1916)V.L.R.,691 ; 38A.L.T.,86. Hood, J.

VICTORIA RACING CLUB

See CLUB, col. 60.

WAIVER

Instruments Act 1890 (No 1103), Part I.,

Division 4—Order IX., r. 1 (Rules of 1906)—

Writ—Irregularities—Acceptance of service by

solicitor—Waiver.]—See Bills of Exchange
AND Pkomissory Notes, col. 45. Lister v.

Schulte, (1915) V.L.R., 374; 37 A.L.T., 68;

21A.L.R.,332.

County Court Act 1890 (No. 1078), sees.

89, 90—Jury—Notice to Registrar—" Ten

days before the return day "—Waiver—Jury

list—Striking out—Jurisdiction—Practice.]—
See County Coubt, cols. 167, 168. Carnegie

dk Sons V. Dunham, (1914) V.L.R.. 485 ; 36

A.L.T., 48 ;' 20 A.L.R., 284.

Stamps Act 1890 (No. 1140), sec. 71—Duti-
able instrument—Assessment by Collector of

Imposts—Time within which appeal to be

instituted—Stating case on direction of

Attorney-General after expiration of that time

—Waiver.]—See Stamps Acts. /)( re Staihps

Acts; Ex parte Carpenter, (1914) V.L.R.,

53; 35 A.L.T., 105 ; 19 A.L.R., 589.

Workers' Compensation Act 1915 (No.

2750)—Special case treated as appeal—Waiver

of statutory provisions for benefit of party

—

Time for appeal expired— Jurisdiction—
County Court Act 1915 (No. 2636), sec. 135.]—

See Appeal, col. 21. Arnold v. Thompson,

(1917) V.L.R., 658; 39. A.L.T., 75; 23

A.L.R., 336.
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WAR
See INTER-STATE AND INTER-

NATIONAL LAW, col. 435.

WARD
See INFANT, cols. 410 et seq.

WAR PRECAUTIONS ACT

II.

III.
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1916 (Statutory Rules 1916, No. 284 and No.

324), regs. 2, 3, 4.]—See Practice and
Pleading, Order XIV. CUrke v. Union
Bank oj' Australia Ltd., 23 C.L.R., 5; 23

A.L.R., 113.

War precautions—Moratorium—Guarantor

—Creditor's right lo sue principal debtor sus-

pended—Effect on right to sue guarantor

—

War Precautions Act 1914-1916, sec. 4^War
Precautions (Moratorium) Regulations ; Statu-

tory Rules 1916, No. 284, No. 324 ; 1917, No.

13.]—The right of a creditor to sue the

guarantor of a debt is not affected by the

fact alone that, under the War Precautions

(Moratorium) Regulations, the creditor's right

to proceed against the principal is suspended.

Union Bank oj Australia Ltd. v. Clarke,

(1917) V.L.R., 10.) ; 38 A.L.T., 133. Hood,

J.

War Precautions (Moratorium) Regula-

tions 1916 (Statutory Rules 1916, No. 284),

reg. 2—Mortgagee and mortgagor—Right of

mortgagee to proceed—Rights of second

mortgagee—Necessity for notice.]—A second

mortgagee is not " a person liable under the

provisions of a mortgage " within the mean-

ing of the War Precautions (Moratorium)

Regulations, nor is he entitled to notice of the

first mortgagee's intention to proceed against

the mortgagor, and further, he is not entitled

to be heard upon an application for leave

to proceed by the first mortgagee. In re

World's Pictures and Theatre Co., (1917)

V.L.R., 76; 38 A.L.T., 140; 23 A.L.R., 40.

Hood, J. (1917).

War Precautions Act 1914-1916—War

Precautions (Moratorium) Regulations 1916,

Nos. 284, 324, and 1917 Nos. 13, 76—Practice
— Pleading — Defence — Whether' matter

pleadable as a defence—Whether substantive

originating application necessary.]—The War

Precautions (Moratorium) Regulations deal

with something extrinsic to the ordinary

conduct of an action, and a claim for relief

under the provisions of reg. 4, sub-reg. 5

of Statutory Rule No. 284 of 1916 must be

made by way of a substantive or originatmg

proceeding and not by way of pleading in

a defence. Union Bank o/ Australia Ltd. v

Clarke, (1917) V.L.R., 329 ; 38 A.L.T., 193 ;

23 A.L.R., 161. Cussen, J. (1917).

II.

—

Offences.

(a) What are Offences.

War Precautions Act 1914-1915 (No. 10 of

1914^No. 39 of 1915), sees. 4, 5, 6, 7—War
Precautions Regulations 1916 (Statutory Rules

1916, No. 12), reg. 42a—Criminal law—Mens

rea—Sale of articles prohibited from being

sold—Sale by employee without the know-

ledge and against' the order of employer

—

Whether employer liable.]—In pursuance of

the War Precautions Act 1914-1915 the

Governor-General made a regulation in the

following terms :
—" If any person shall

without the written authority of the Minister

. . sell . .... any uniform of the

Defence Force or any badge accoutrement or

equipment or regimental or other distinctive

mark . . he shall be guilty of an

offence against the Act." The Act provides

that an offence against that Act may be

prosecuted either summarily or upon indict-

ment, and that the punishment shall be, if

the offence be prosecuted summarily, a fine

not exceeding one hundred pounds or

imprisonment not exceeding six months, and,

if the offence be prosecuted upon indictment,

a fine of any amount or imprisonment for

any term, or both, or, under certain circum-

stances, death. The Act also provides that

any person aiding or abetting or being in any

way directly or indirectly knowingly con-

cerned in the commission of an offence

against the Act shall be deemed to have

committed that offence and be punishable

accordingly. Held, that in order to estab-

lish an offence against the regulation it was

necessary to prove mens rea, and, accordingly,

that where an employee had, in breach of

the regulation, sold in his employer's shop,

a badge belonging to his employer but with-

out his employer's knowledge and against

his express directions, the employer was not

liable. Murphy v. Kenny, (1916) V.L.R.,

335; 38 A.L.T., 1; 22 A.L.R., 167. Mad-

den, C.J. (1916).

War precautions — Abetting in making

statements prejudicial to recruiting—Evi-
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deuce—War Precautions Regulations 1915

{Statutory Rules 1915, No. 130, rags. 28 (b),

49.]—Leaflets containing statements likely

to prejudice the recruiting of His Majesty's

Forces were printed by A., and a large

number of them were distributed to the

public. Held, that B., who assisted A. to

print the documents and knew of their

distribution and was generally closely con-

nected with A., was properly convicted of the

offence of abetting in making such statements

created by regs. 28 (6) and 49 of the War
Precautions Regulations 1915 (Statutory

Rules 1915, No. 130). Holland v. Jones,

23 C.L.R., 149; 23 A.L.R., 165. H.C.,

Barton, A.C.J, and Isaacs, J. (1917).

War precautions—^Regulations—^Offence

—

Unlawful meeting—" Pretext," meaning of

—

War Precautions (Supplementary) Regula-

tions 1916, reg. 37 (Statutory Rules 1917,

No. 182).]—By reg. 27 of the War Precau-

tions [Supplementary) Regulations 1916 it is

provided that " (1) It shall not be lawful for

any number of persons exceeding twenty to

meet in the open air in any part of the pro-

claimed place for any unlawful purpose or for

the purpose or on the pretext of making
known their grievances &c." Held, that

the word " pretext " in the regulation means
a pretended, as distinguished from the true,

purpose. Pankhurst v. Porter ; Suter v.

Porter; Baines v. Porter, 2^ C.L.R.; 504.

H.C., Barton, Isaacs, Higgins, Qavan Duffy,

Powers a,nd' Rich, JJ. (1917).

War precautions—Regulations — Publica-

tion of matters relating to the War—Mens rea

—Construction—Ejusdem generis—War Pre-

cautions Act 1914-1916 (No. 10 of 1914—
No. 3 of 1916), sees. 4, 6, 7—War Precautions

Regulations 1915, reg. 28a (Statutory Rules

1916, No. 48).]—Reg. 28a of the War Precau-

tions Regulations 1915 (as amended by
Statutory Rules 1916, No. 48) provides that

:

" (1) The Chief of the General Staff . .

may by order in writing require the editor or

printer or publisher of any newspaper or

periodical, or the author or printer or pub-
lisher of any matter intended to be printed

and published, to submit before publication

to any person named in the order any matter

(whether in manuscript or print) intended

for publication which relates or refers to the

present war or to any subject connected

therewith or arising therefrom or to any of

the subjects mentioned in reg. 19, or the

publication of which would be an offence

under reg. 28 "
; and that " (3) Any person

who fails to comply with an order given

under this regulation shall be guilty of an

offence against the Act." Held, that the

matters to which the regulation applies are

not limited to matters ejusdem generis with

the subjects mentioned in reg. 19 or reg. 28.

Held, also, that where a person has published

matter which relates to the war it is not a

defence to a prosecution for failure to comply

with an order under the regulation, that the

defendant bona fide believed that the matter

published did not come within the terms of

the regulation. Ross v. Sickerdick, 22

C.L.R., 197. H.C., Griffith, C.J., Barton,

Isaacs, Oavan Duffy and Rich, JJ. (1916).

War precautions—Statement likely to pre-

judice recruiting, what is—War Precautions

Regulations 1915, reg. 28 (Statutory Rules

1915, No. 130—Statutory Rules 1916, No.

159).]—At a meeting of the Trades Hall

Council a motion was proposed and seconded

and put to the meeting by the chairman,

that in the opinion of the Council the Execu-

tive of the Political Labour Council should

call upon all Labour Members of Parliament

to refuse to assist in recruiting. Held, that

the motion was a statement likely to pre-

judice the recruiting of His Majesty's Forces

within reg. 28 (6) of the War Precautions

Regulations 1915. Pearce and Smith v.

Jones, 23 C.L.R., 438 ; (1917) V.L.R., 650;

23 A.L.R., 323. H.C., Barton, Isaacs and

Gavan Duffy, JJ (1917).

War precautions — Regulations — Offence

—Making statement prejudicial to recruiting

—Seconder of motion at meeting—Putting of

motion to meeting by chairman—War Pre-

cautions Regulations 1915, reg. 28 (Statutory

Rules 1915, No. 130—Statutory Rules 1916,

No. 159).]—Reg. 28 of the War Precautions

Regulations 1915, provides, so far as is

material, that no person shall by word of

mouth " (6) make statements likely to
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prejudice the recruiting of any of His
Majesty's Forces" and " that if any person
contravenes this regulation he shall be guilty

of an offence." Held, that a person who,
at a meeting, seconds a motion which con-

tains such a statement is, equally with the

mover, guilty of the offence, but that a
person who as chairman of a meeting merely

puts such a motion to the vote of the meeting

is not guilty of the offence. Pearce and Smith
V. Jones, 23 C.L.R., 438 ; (1917) V.L.B., 650 ;

23 A.L.R., 323. H.C., Barton, Isaacs and
Gavan Duffy, JJ. (1917).

Regulations — Construction — Dissuading

person from continuing to be engaged in

despatch of shipping—War Precautions Act

1914-1916 (No. 10 of 1914—No. 3 of 1916),

sec. 6—War Precautions Regulations 1915,

reg. 40c (Statutory Rules 1917, Nos. 190 and

210)—Crimes Act 1914 (No. 12 of 1914), sec.

7.]—Regulation 40c of the War Precautions

Regulations 1915 provides that " Any person

who by word, deed, or otherwise—(a) inter-

feres with, impedes, prevents or hinders the

discharge, loading, coaling or despatch of

shipping, or the performance of any indus-

trial operation connected therewith or inci-

dental thereto, or (6) interferes with or

impedes any person or body of persons

engaged in, or dissuades, prevents or hinders

any person or body of persons from becoming,

or continuing to be engaged in, the discharge,

loading, coaling or despatch of shipping, or

the performance of any such industrial

operation, or the production, manufacture or

transport of munitions or warlike material

or material for munitions, including foodstuffs,

fuel, and base metals and minerals, shall be

guilty of an offence." Held, that the words

" any such industrial operation " in clause

(6) refer to the " industrial operation " men-

tioned in clause (a), and therefore that an

offence against clause (6) was disclosed by an

information which alleged that the defendant

did, contrary to the War Precautions Regula-

tions 1915, attempt to dissuade a, named

person from continuing to be engaged in

" the performance of an industrial operation

connected with the shipping, to wit, the

carriage of goods to the Melbourne wharves

for shij)ment there." Grieve v. Lewis, 23

C.L.R., 413; (1917) V.L.R., 607; 23A.L.R.,

304. H.C., Barton, Isaacs and Gavan Duffy,

JJ. (1917).

(6) Evidence.

Habeas corpus—Return—Warrant—Reci-

tals —"Reason to beUeve "—Witness —
Officer of State—Privilege—War Precautions

Act 1914-1915 (No. 10 of 1914—No. 2 of

1915), sec. 4—War Precautions Regulations

1915 (Statutory Rules 1915, No. 130), leg-

55.]—Reg. 55 (1) of the War Precautions

Regulations 1915 provides that " Where
the Minister " for Defence "has reason to

believe that any naturalized person is dis-

affected or disloyal he may, by warrant

under his hand, order him to be detained in

military custody &c." To a writ of habeas

corpus issued out of the Supreme Court of

Victoria in respect of W. who had been

naturalized and was detained in military

custody, the military officer in whose custody

W. was returned a warrant under the hand

of the Minister for Defence which recited that

the Minister, upon information furnished to

him, had reason to believe and did believe

that W. was disaffected or disloyal. The

Minister, being called as a witness, refused

on the ground of public policy, to state the

grounds of his belief. The Supreme Court

having ordered the discharge of W. , on appeal

to the High Court, Held, that, assuming

that the fact of the Minister's belief and the

grounds of his belief were examinable, and

that the Minister was properly called as a

witness, the Minister was entitled to refuse

to answer questions as to his belief ; that

there was no evidence to challenge either the

fact of his belief or the grounds of it ; and

therefore the deterftion of W. under the

warrant was justified. Lloyd v. Wallach,

20 C.L.R., 299; (1915) V.L.R., 549; 21

A.L.R., 353. H.C., Griffith, C.J., Isaacs,

Higgins, Gavan Duffy, Powers and Rich, JJ.

(1915).

War precautions—Prosecution—Consent of

Minister for Defence—Proof—Judicial notice

—"Official document"—"Official signa-

ture "—War Precautions Act 1914-1916 (No.

10 of 1914^No. 3 of 1916), sec. 6—War
Precautions Regulations (Statutory Rules
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1915, No. 130), regs. 38 (b), 49—Evidence

Act 1905 (No. 4 oJ 1905), see. 4.]—On a sum-

mary prosecution instituted by an officer

of the Defence Department for an offence

against the War Precautions Act 1914-1916,

which by sec. 6 {3a) is required to be author-

ized in writing by the Attorney-General or

the Minister for Defence, in order to prove

the authority counsel for the informant

tendered in evidence the original information

in the margin of which were written the words

" I consent to this prosecution " and a

signature of the name of the person who in

fact was the Minister for Defence. Held,

that the document taken as a whole was an

" official document " and that the signature

was an '' official signature " within %he

meaning of sec. 4 of the Evidence Act 1905,

of which the Court was bound to take judicial

notice, and therefore that the authority of

the Minister was sufficiently proved. Hol-

land V. Jones, 23 C.L.R., 149 ; (1917) V.L.R.,

392 ; 23 A.L.R., 165. 11.0., Barton, A.C.J.

and Isaacs, J. (1917).

War Precautions Act 1914-1916 (No. 10 of

1914—No. 3 o£ 1916)—War Precautions

Regulations 1915 (Statutory Rules 1915, No.

130), reg. IS—Supplying liquor to a member

of His Majesty's Forces—Prima facie evi-

dence.]—See Evidence, col. 287. McCarthy

V. Davies, (1916) V.L.R., 636 ; 38 A.L.T., 61 ;

22 A.L.R., 384.

War Precautions Regulations—Proof of

—Printed paper purporting to be copy of

regulation printed by Government Printer

—

Paper produced and dealt with by parties as

being before the Court—Rules Publication

Act 1903-1916 (No. 18- of 1903—No. 16 of

1916), sec. 6.]—On the hearing before a

Police Magistrate of an information for an

offence against a, statutory regulation made
under the authority of the War Precautions

Act, a printed paper, purporting to be a

copy of the Statutory Rule containing the

regulation and to be printed by the Govern-

ment Printer as required by sec. 6 of the

Rules Publication Act 1903-1916 was pro-

duced and was dealt with by the parties as

being part of the material before the Court,

but was not formally put in or miarked as an

exhibit. Held, that the regulation was

properly in evidence. Grieve v. Lewis, 23

C.L.R., 413; (1917) V.L.R., 607 ; 23 A.L.R.,

304. 'R.Ct Barton, Isaacs anA Oavan Duffy,

JJ. (1917).

III.

—

Validity of Regulations.

Coustitutionallaw—Parliament of Common-

wealth—Legislative powers—Defence—Exist-

ence of war—Power to fix price of bread—

The Constitution (63 & 64 Vict. c. 12), sees.

51 (vi.) (xxxix.), 61, 68, 119—War Precau-

tions Act 1914-1916 (No. 10 of 1914—No. 3

of 1916), see. 4—War Precautions (Prices

Adjustment) Regulations 1916 (Statutory

Rules 1916, No. 40 and No. 5Z).]—Held, by

Griffith, C.J. and Barton, Isaacs, Higgins

and Powers, JJ. (
Gavan Duffy and Bicli,

JJ., dissenting), that the legislative powers

of the Commonwealth Parliament conferred

by sec. 51 (vi.) and (xxxix.) of the Constitu-

tion include a power during the present state

of war to fix within limits of locality the

highest price which, during the continuance

of the war, may be charged for bread.

Farey v. Burvett, 21 C.L.R., 433 ; 22 A.L.R..'

201. H.C. (1916).

War precautions—Arrest of uaturaUzed

person — Regulations — Validity — Author-

ity of Minister of Defence—War Precautions

Act 1914-1915 (No. 10 of 1914—No. 2 of 1915),

sec. 4—War Precautions Regulations 1915

(Statutory Rules 1915, No. 130), reg. 55.]—

,Reg. 55 (1) of the War Precautions Regula-

tions 1915 provides that " Where the Minis-

ter " for Defence " has reason to believe that

any naturalized person is disaffected or dis-

loyal, he may, by warrant under his hand,

order him to be detained in military custody

in such place as he thinks fit during the

continuance of the present state of war."

Held, that the regulation was a valid exercise

of the power conferred by sec. 4 of the War

Precautions Act 1914-1915. Lloyd v. Wal-

Zoc/i, 20 C.L.R., 299 ; (1915) V.L.R., 549 ; 21

A.L.R., 353. H.C, Griffith, C.J., Isaacs,

Higgins, Ga/oan Duffy, Powers and Rich,

JJ. (1915).
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WATER ACT

Fire—Duty to keep safe—Negligence-
Camp fire lit in open—Permission of person
having control of land—Fire for domestic
purposes—Closer Settlement Act 1904 (No.

1962), sees. 4, 5—Water Act 1905 (No. 2016),
sec. 28.]

—

See Negligence, cols. 574, 575.

Whinjield v. Lands Purchase &c. Board and
State Rivers and Water Supply Commission,
18 C.L.R., 606; (1914) V.L.R., 662; 20
A.L.R., 368.

Water Act 1905 (No. 2016), sees. 234, 335,
285—Water channel constructiod under statu-

tory powers—LiabiUty for damage done by
escape of water—Whether claimant bound to

prove negUgence.]—For the purpose of pro-

viding a, more direct course for the flood

waters of the River Goulbm'n, the State

Rivers and water Supply Commission, in the

exercise of its statutory powers, constructed

through G.'s land a channel, and erected on

each side of the channel an earthen bank.

Flood waters from the Goulburn entered the

channel, broke through the bank on one side,

and flooded G.'s land. Held, that on proof

of these facts, and without any negligence

on the part of the Commission being shown,

G. was entitled to recover compensation for

the damage done to her property, ixnless the

Commission proved that the escape of the

water was due to the act of God or some

6x"traordinary natural phenomenon. The

effect of sec. 235 of the Water Act 1905 is to

subject the State Rivers and Water Supply

Commission to the ordinary common law

liability in respect of damage done by water

escaping from its works. In re Groutch and

State Rivers and Water Supply Commission,

(1913) V.L.R., 455; 35 A.L.T., 63; 19

A.L.R., 475. F.C., Hodges, Hood and

Cussen, JJ. (1913).

WILL

I. CONTBACT TO MaKE WlLL

II. Tbstamentaky Capacity ; Un-

due Influence

III. Testamentaby Document

COL.

798

798

799

798

COL.

IV. ExEquTiON .

,

,

.

, . 799

V. Pboeate and Administration .

.

800

(a) Persons Entitled to Grant ;

Devolution of Office . . 800

(6) Form of Grant . . . . 801

(c) Alien Enemies .

.

. . 801

(d) Bond; Surety .. .. 801

(e) Practice . . . . . . 801

VI. Consteuction and Inteepbeta-

TION 803

(a) Extrinsic Evidence . . . . 803

(6) Advances ; Ademption .

.

803

(c) Gifts to Charity . . . . 804

(d) Misdescription . . .

.

807

(e) Perpetuities ; Remoteness ;

Uncertainty . . . . . . 808

(/) Power of Appointment ; Na-

ture of Gift; Imperfect Gift 811

(jr) Rule in Shelley's Case . . 815

(A) Rejection of Literal Con-

struction . . . . . . 815

(*) Repugnancy . . . . . . 816

{j) Residue '
. . . . . . 817

(&) Vesting ; Time of Payment

;

Time at which Will Speaks. . 819

(I) Miscellaneous . . . . 824

VII. Duties on Estates of Deceased

Peesons. (See col. 228 et

seq.

VIII. Management op Estate

(a) Commission .

.

(6) Other Matters Arising in

Administration

I. CONTEACT to MaKE WiLL.

830

830

830

831

Contract—Promise to make gift by will

—

Evidence.]—See Conteact ob Agreement,

col. 101. Wells V. Matthews, 18 C.L.R., 440.

II.

—

Testamentary Capacity ; Undue
Influence.

Probate—Will obtained by beneficiary

—

Righteousness of transaction—Burden of

proof.]—There is an obligation on any person

taking a benefit under a, will, which he has

been instrumental in preparing or obtaining,

of showing the righteousness of the transac-

tion, i.e., that there has been no unrighteous-

ness in his conduct in relation to it. Fulton



799 WILL. 800

V. Andrews, L.R. 7 H.L., at p. 472, followed.

Re JVMifcsoTC,, (1916) V.L.R., 274; 38 A.L.T.,

46. a' Beckett, J.

Will—Solicitor and client—Gift to solicitor

of testatrix—Independent advice—Burden of

proof.l—It is not necessary, in order to estab-

lish the validity of a gift to a solicitor con-

tained in the will of his client, to show that

the client had independent advice. Re

Nickson, (1916) V.L.R., 274 ; 38 A.L.T., 46.

a^ Beckett, J.

III.

—

Testamentary DoduMENT.

See also, II. Exeotjtion, infra.

Probate—Practice—Of what documents pro-

bate may be granted—Two wills made on same

day^One made in execution of power—The

other disposing of property of testatrix in her

own right—Separate grants of probate.]—See

Executors and Administrators, col. 318.

In re Dougall, (1914) V.L.R., 12 ; 35 A.L.T.,

94; 19 A.L.R., 571.

Probate—Soldier's will
— '

' Being in actual

military service "—Wills Act 1915 (No. 2749),

sees. 6, 10.]—See Executors and Adminis-

trators, col. 319. Re Elliott, (1917) V.L.R.,

322; 38 A.L.T., 188; 23 A.L.R., 163.

Wills Act 1915 (No. 2749), sees. 6, 10—
Wills Act 1890 (No. 1159), sees. 5, 10—Will-
Minor — Soldier — '

' Actual military ser-

vice "—Disposition of personalty—Validity.]

—See Executors and Administrators, col.

319. In re Vernon, (1915) ViL.R., 699 ; 37

A.L.T., 111 ; 21 A.L.R., 477.

IV.

—

Execution.

Codicil indorsed on informal will—Incor-

poration — Revocation.] — See Executors

AND Administrators, col. 317. In re

Duncan, (1916) V.L.R., 1 ; 37 A.L.T., 132
;

21 A.L.R., 491.

Probate— Practice— Will— Execution—
Attestation, validity of—Writing concealed

from witnesses—Wills Act 1890 (No. 1159),

sec. 7.]—A testator signed his name in the

presence of two persons who, at his request,

subscribed their names as witnesses thereto,

on a sheet of paper which was rolled up so that

they could not see whether the paper con-

tained any writing above the signatures.

The paper was in the handwriting of the

testator, but there was no direct evidence

of such writing being upon the paper when

the testator signed it. Held, that the Court

should assume that there was writing on

what was rolled up and that the paper-

writing was entitled to probate. Lloyd v.

Roberts, 12 Moo. P.C., 158, followed. In re

Belts, (1914) V.L.R., 302; 35 A.L.T., 147;

20 A.L.R., 99. a' Beckett, J. (1914).

Wills Act 1915 (No. 2749), sees. 7, 19—

Attestation clause—Presumption—Alteration

—Probate.]—A testator left a will on a printed

form completed in his own handwriting, with

an attestation clause essentially in proper

form, but the witnesses could not recollect

whether the testator had made or acknow-

ledged his signature when both were present,

There were alterations in the body of the will

in the testator's handwriting and initialled by

him, but not by the witnesses. The contents

of the will were not seen by the witnesses.

Held, that the will with such alterations

should be admitted to probate. In re Judd,

37 A.L.T., 124. a' Beckett, J. (1915).

Wills Act 1890 (No. 1159), sec. 9—Will on

three pages of folded sheet of paper—Signature

and attestation on first page—Incorporation.]

—See Executors and Administrators, col.

316, 317. In re Wilkinson, (1915) V.L.R.,

77 ; 36 A.L.T., 126 ; 21 A.L.R., 59.

V.^-Probate and Administration.

(a) Persons Entitled to Grant ; Devolution of

Office.

Administration^—Grant to substituted attor-

ney.]—See Executors and Administrators,

cols. 320, 321. Re Burton, (1913) V.L.R., 28 ;

34 A.L.T., 139.

Administration and Probate Act 1915 (No.

2611), sec. 7 (1)—Authority to trustee com-

pany—Withdrawal.]—See Executors and

Administrators, col. 321. Ih re Salmon,

(1916) V.L.R., 288; 37 A.L.T., 184; 22

A.L.R., 138.

Foreign probate—Executor of donee of

power of appointment—Executor donor of

power—Rights of one executor against the
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other—Administration and Probate Act }890
(No. 1060), Part III., sees. 40, 44.]—See
Executors and Administrators, cols. 322,
323. ,/»i re Watmough, (1913) V.L.R., 435;
19 A.L.R., 418.

(b) Form of Grant.

Practice—Limited grants of probate and
administration—Whether they may be con-
tained in one instrument.]—See Executors
AND Administrators, col. 318. Re Burton,

(1913) V.L.R., 28 ; 34 A.L.T., 139.

(c) Alien Enemies.

Alien enemy—Real property, whether he
may hold.]—The subject of an enemy
country resident in Victoria may, su,bject to

the right of the Crown to intervene, take real

property under a will. In te Doig ; Carter

V. Oramsch, (1916) V.L.R., 698; 38 A.L.T.,

120 ; 23 A.L.R., 5. Hood, J. (1916).

AUen enemy—Condition indorsed on probate

forbidding distribution to enemy subjects.]—
See Executors and Administrators, col.

333. In re Doig ; Garter v. Gram.sch, (1916)

V.L.R., 698 ; 38 A.L.T., 120 ; 23 A.L.R., 5.

{d) Bonds and Sureties.

Administration bond—Sureties, dispensing

with—Public Trustee of South AustraUa

—

South AnstraUan letters of administration

sealed in Victoria—Administration and Pro-

bate Act 1915 (No. 2611), sees. 19, 61.]—-See

Executors and Administrators, col. 523.

Re Johnson, (1916) V.L.R., 502.

Administration — Bond — Sureties — Dis-

pensing with—Practice—Notice to and con-

sent by creditors—Secured creditor.]^—See

Executors and Administrators, col. 323.

In re Maclnnes, (1917) V.L.R.^ 173; 38

A.L.T., 119; 23 A.L.R., 38.

(e) Practice.

Administration and probate—English pro-

bate—Attorney of English executors to have

probate sealed in Victoria—Victorian assets

—

Application by Victorian executor for leave to

pass his accounts and for commission—Notice

of motion—Ex parte—Costs.]—See Execu-

tors and Administrators, col. 337. In re

Moqrhouse, (1917) V.L.R., 530; 23 A.L.R.,

286.

Administration and Probate Act 1890 (No.

1060), sec. 40—Exemplification of Enghsh

probate—Power of attorney, whether suf-

ficient.]—See Executors and Adminis-

trators, col. 320. In re Shannon, (1915)

V.L.R., 64 ; 36 A.L.T., 105 ; 20 A.L.R., 524.

Administration and Probate Act 1890 (No.

1060), sec. 40—22 & 23 Vict. c. 12, sees. 15,

16, 17, 18—Evidence—AdmissibiUty—Statu-

tory declaration before Lord Mayor of London

—Evidence Act 1890 (No. 1088), sec. 66.]—S^ee

Executors and Administrators, col. 324.

In re Baker, (1915) V.L.R., 535 ; 37 A.L.T.,

64 ; 21 A.L.R., 367.

Probate and Administration Rules 1907, rr.

5, 9—Applications for probate or administra-

tion—Affidavit in support—Statement nega-

tiving previous apphcation—Foreign probate

and letters of administration—Administration

and Probate Act 1890 (No. 1060), Part IIL]—

The words " No application for probate or

administration in this matter has heretofore

been made to or been granted by the Court or

the Registrar, or if any previous application

has been made the full particulars thereof
"

in rr. 5 and 9 of the Probate and Administra-

tion Rules 1907, apply to all applications

under Part III. of the Administration and

Probate Act 1890. Announcement by their

Honours the Judges, (1913) V.L.R. (Pre-

liminary Note> . 19 A.L.R. (C.N.), 9. (1913).

Rules of the Supreme Court 1907 (Probate),

r. 32—Discovery of documents by propounder

of will—Testamentary capacity.l—See Dis-

covery, cols. 224, 225. In re Finn, (1916)

V.L.R., 165 ; 37 A.L.T., 168 ; 22 A.L.B., 41.

Evidence—Practice—Affidavits in places

out of Victoria—South Australia—Justice of

the Peace—Person purporting to have author-

ity to administer oaths—Judicial notice

—

Evidence Act 1915 (No. 2647), sec. 116.}—See

Executors and ADMiNisTRATofes, col. 324.

Re Hart, (1915) V.L.R, 535 38 A.L.T.,

182 ; 23 A.L.R , 128.

Executors—Commission—Future commis-

sion without further order—Form of order.]

—

Be Richards, 20 A.L.R. (C.N.), 22. a' Beckett,

J. (1914).'

26
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VI.

—

Construction and Interpretation.

(a) Extrinsic Evidence.

Will—Construction—Extrinsic evidence.]

—

The admissibility of extrinsic evidence in con-

struing wills, discussed. Higgins v. Dawson,

(1902) A.C., 1, distinguished. The opinion

of Joyce, J., in. In re Glassington, ,(1Q0&) 2

Ch., at p. 315, followed. In re Gain;

Linehan v. Cain, (1913) V.L.R., 50; 34

A.L.T., 129; 19 A.L.R., 6. Hodges, J.

(1913).

"Personal property"—^Beal property

—

extrinsic evidence.]

—

See Evidence, cols. 301,

302. In re Gain ; Linehan v. Gain, (1913)

V.L.R., 50 ; 34 A.L.T., 129 ; 19 A.L.R., 6.

(6) Advances ; Ademption.

Legacy—Gift of an interest in a business

subsequently transformed into a proprietary

company—Ademption,]—^At the date of mak-

ing his will a testator was possessed of a

certain interest in a business known as

" J. C. Hutton,'' which was at that time being

conducted by the executors of the testator's

father for the benefit of the testator and other

members of the family. Subsequent to the

date of the said will and prior to testator's

death, the business of "J. C. Hutton" was

taken over by and merged into a proprietary

company called the J. C. Hutton Proprietary

Limited, and the testator and other members

of the family obtained shares therein repre-

senting their respective beneficial interests

under their father's will and the testator's

interest in the new company was 20,000

shares. The will contained the following

bequest : "I bequeath unto my said trustees

all that my share or shares part or parts or

beneficial interest to which I am entitled in

the business of the said J. C. Hutton ham and

bacon curers throughout the Commonwealth

of Australia. Held, that in these circum-

stances this bequest was adeemed. In re

Hutton; Allen v. Hutton, (1916) V.L.R.,

546; 38A.L.T.,34; 22 A.L.R., 292. Hodges,

J.

Will — Construction — Advance —
" Advance out of their expectancy without

security"—Whether loan or payment on
account.]—A testator authorized his trustees

" to advance to any of my sons a sum not

exceeding one hundred pounds out of their

expectancy without security." Held, that

a payment made under this authority to a

beneficiary was not a loan but a payment in

advance of his share of the estate ; that an

advanced beneficiary was therefore under no

liability to repay the amount advanced, but

that the trustees were entitled to deduct the

amount of the advance out of any moneys

thereafter payable in respect of the bene-

ficiary's share. Re Raphael, (1914) V.L.R.,

557 ; 36 A.L.T., 9 . Hodges, J.

Gift over of original donee not alive at period

of distribution—Direction to deduct advances

from gift—Advances made to original donee

—

Whether gift over subject to such advances.]

—

A testator by his will fixed the period of

distribution of his estate at the death or

re-marriage of his widow, and he directed that

his estate should then be divided into shares,

and that one share should be paid to E. S.

" if then alive and if the said E."S. be not then

alive " that such share should be equally

divided among six named institutions. The

will contained a provision that any money
advanced by way of loan to any beneficiary,

or the husband or wife of any beneficiary,

should be deducted from the share of such

beneficiary. E. S. died before the testator's

widow, and it appeared that the husband of

E. S. was, at the testator's death,- indebted

to him for moneys advanced by way of loan.

Held, that the six institutions were entitled

to receive the share which would have gone

to E. S. had she been living at the period of

distribution, without any deduction on ac-

count of the indebtedness of the husband of

E. S. to the testator. Earl v. Deane, (1913)

V.L.R., 272 ; 34 A.L.T., 207 ; 19 A.L.R.,

228. Hodges, J. (1913).

(c) Oijts to Charity.

Gift to Roman Catholic priest for masses for

the repose of souls—Superstitious uses—^Per-

petuity—Charity.]—By her will testatrix gave
" to the Reverend Father N. Catholic priest

of Colac the sum of fifty pounds for masses

for the repose of the souls of my late husband

A. J. C. and myself." Held, that the gift

was not void as being for superstitious uses,
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and that it was a good charitable gift, and
therefore not invalidated by the rule against

perpetuities. Ndan v. Downs and Leask,

23 C.L.R., 546; (1917) V.L.R., 112; 23

A.L.R., 354. H.C., Barton, A.C.J. , Isaacs

and Powers, JJ. (1917).

Charitable trust—" Philanthropic institu-

tions or objects "—" Mechanics' Institutes "

—"Or any other objects of a like or similar

nature "—Gift to—VaUdity of—Uncertainty.]

A testator by his will provided that a certain

iund should be set aside out of his estate and

invested, and directed his trustees to pay the

income arising therefrom " to such charities

hospitals philanthropic institutions or objects

free libraries or mechanics' institutes churches

or any other objects of a like or similar nature

in the State of Victoria as they shoiold in their

absolute discretion deem fit." Held, that

this was not a good charitable trust, but was

void for uncertainty. Attorney-General o/

New South Wales v. Adams, 7 C.L.R., 100,

and In re Macduff, (1896) 2 Ch., 451, applied.

Forrest v. McWhae, (1913) V.L.R., 425 ; 35

A.L.T., 59 ; 19 A.L.R., 414. Madden, C.J.

(1913).

Gift to charity of income of fund without

limit of time—Directions as to investment by

taustees—Whether charity entitled to call for

corpus — Parties — Attorney-General.]—By
his wUl testator directed his trustees out of the

proceeds to arise from the sale and conversion

of all his real and personal estate to set aside

and invest in any of the modes of investment

which were specified in the will a sum of

£3,000 " and to pay the annual income

thereof or permit the same to be received by

the treasurer for the time being of the institu-

tion now known as the Melbourne Hospital

for the benefit of that institution. " He made

a gift of £2,000 in like terms for the benefit

of the Alfred Hospital and directed that his

trustee should divide the residue of his estate

into five equal parts, and in like terms he

made a gift of one each of such parts for the

benefit of five other charitable institutions

respectively. He declared that " the pay-

ment of the annual income arising from any

such moneys aforesaid by my trustees in the

manner respectively before mentioned shall

relieve my trustees of all or any responsibility

of seeing to or being accountable for the

application non-application or mis-applica-

tion thereof." Held (per a' Beckett an.A Hood,

JJ., Madden, C.J., dissenting), that the

several charitable institutions were not

entitled to have the corpus of the several

funds paid over to them respectively. The
rule that a bequest of the income of personal

estate without limit of time is equivalent to a

gift of the principal should not be extended to

gifts to charities. Observations on the

joinder of the Attorney-General as a defend-

ant in proceedings relating to gifts to char-

ities. Saunders v. Vautier, 4 Beav., 115 ;

Wharton v. Masterman, (1895) A.C., 186, and

Attorney- General v. The Skinners' Co., 2

Russ., 407, discussed and distinguished.

In re Wright ; Westley v. Melbourne Hospital,

(1917) V.L.R., 127; 38 A.L.T., 150; 23

A.L.R., 42. F.C. (1917).

" Beauest "—" Legacy "— " Legatee."]—

Testator by his will " bequeathed " to each

of three public charitable institutions a sum

of money as an endowment fund the interest

only to be used for the maintenance of the

institutions, and directed that the receipt of

the treasurer of each institution for the

moneys received on accoxmt of such "be-

quest " should be a sufficient discharge to

the trustees of the will. The rtext clause in

the will commenced with the words :
—

" I

give the following legacies.'' Then followed

a number of gifts of sums of money to

various individuals some of whom were resi-

dent in England. Then came directions

that the said legacies shall be paid clear of all

costs, bank exchange or cost of remittance,

and that should any one or more of the said

legatees die before the death of the testator

leaving children who survived that event,

the legacy or other benefits given to the

person so dying should be paid to such

children. The will then proceeded in the

following terms :
—

" As to the rest and

residue of my estate I give and direct that the

same shall be divided pro rata amongst all the

said legatees and any other legatees named

in any codicil " and the children of any

legatee pre-deceasing the testator " accord-

ing to the stocks." In a codicil revoking a
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legacy to one of the individuals he referred to

it as a "' bequest " and in another codicil he

"bequeathed" a sum of money to an

individual with a right to share pro rata in

the residue. Held, that the public charitable

institutions were not included in the expres-

sion " all the said legatees " in the provision

in the will as to the rest and residue of the

estate, and were not entitled to share therein.

In re Moore ; Perpetual Executors and

Trustees Association of Australia Ltd. v.

Ovens Benevolent Asylum, 36 A.L.T., 149

;

21 A.L.R., 159. Hood, J.

(d) Misdescription.

Construction—Misdescription.]—By his will

a testator gave, devised and bequeathed to

his wife " my freehold allotment and building

thereon situate on Section 11 Humffray

Street in the said Town of Ballarat Past being

Allotment 6 of the said Section." At the

date of the will and also at the date of his

death the testator owiied two -pieces of land

described in the Crown Grant, which covered

both, as Allotments 6 and 16 of Section 11 in

the ToM'n of Ballarat East. Allotment 16

had a frontage to Humffray Street, and both

at the date of the will and at the date of the

death of the testator it was fenced in and had

a dwelling-house upon it in the occupation .of

a tenant of the testator. Allotment 6, which

was separated from Allotment 16 by a right-

of-way, had a frontage to Yarrowee Street,

and at the date of the testator's death, but

not at the date of the will, it was fenced in

and had a fowl-house upon it. Allotment 6

had no building upon it other than the fowl-

house, and up to the time of his death, was

used by the testator, who resided near by,

as a fowl-yard. Held, that the figure " 6
"

was a niisdescription, and that the widow

took Allotment 16, but not AUotinent 6.

Re Mathews, (1917) V.L.R., 1 ; 38 A.L.T.,

142. Hodges, J.

Misdescription—Bequest of funds under

settlement—Previous revocation of settlement

—Transfer of securities of funds to testatrix.]

—By her wUl executed on 4th February, 1916,

the testatrix directed her executors " to

obtain and take possession of the sum of £500,

or the investments representing the same

held by the trustees of the settlement dated

the 5th August 1874 " made between the

testatrix of the one part and the trustees

therein named of the other part, and to

realise such investments and out' of' the

proceeds thereof to pay £250 to A., £200 to

B., and £50 to C, and she declared that the

trusts of the said settlement should be and

were thereby altered accordingly. In pur-

suance of a special power reserved to her -in

the settlement, the testatrix had, on the 20th

October 1911, by deed absolutely revoked all

the trusts limited and declared thereby, and

had absolutely revoked, annulled and made
void such settlement, and had had transferred

into her own name the securities upon which

the sum of £500 was invested, and those

securities remained in her name and unaltered

until her death. The settlement also re-

served to the testatrix a, power at any time

by deed or will to either alter or absolutely

revoke all or any of the trusts therein limited

and declared, and by the same or by any

other deed or by will to limit and declare such

other trusts as she might think fit. Heldy

that the reference in the will to " the sum of

£500 or the investments representing the same

held by the trustees of the settlement dated

the 5th August 1874 " was a, misdescription,

and that A., B., and C. took the legacies of

£250, £200 and £50 respectively, and that they

were payable out of the proceeds of the invest-

ments of the £500 transferred into the name
of the testatrix. Be Rawes ; Crossthwaite

V. Collin, (1917) V.L.R., 323 ; 38 A.L.T.,

191. Hodges, J.

(e) Perpetuities ; Remoteness ; Uncertainty.

Crift to class—Rule against perpetuities

—

Period of distribution.]—By his will a testator

gave the residue of his property to his trustees

with directions for conversion, and to invest

during the life of his widow and upon her

death or second marriage " hereinafter

termed the time of distribution," to convert

all investments into money, and after pay-

ment of the expenses of conversion to divide

the residue of the moneys into three equal

parts, to which he afterwards referred as

" such three original parts." He directed

one of the three original parts to be further
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divided into six equal shares, two of which he
directed to be invested and '" the resulting
income accumulated for the children of " R.
" and his present wife who shall attain the
age of 25 years the share of each child to be
paid to him or her upon his or her attaining
that age and should no child of " R. " attain
that age I direct that such two shares be
equally divided among '' certain institutions.

By a later clause the testator authorized
any of the beneficiaries under his will " who
may not at the time of distribution be entitled

to receive his or her share by reason of his or

her being under the age of 25 years " to dis-

pose of it by will before attaining that age.

At the date of the will R. and his then wife

had seven children, three of whom had
attained the age of 25 years before the

testator's death, and the others of whom
attained that age before the death of the

testator's widow, which occurred twelve

years after the death of the testator. Mrs.

R. was 57 years of age at the testator's death.

R. was an executor of the will and had been

a partner of the testator. Held, by Isaacs,

Oavan Duffy a,nd Rich, JJ. (Griffith, C.J.

and Barton, J., dissenting), that the gift to

the children of R. was a class gift, the attain-

ment of the age of 25 years being a condition

of membership of the class, and that the gift

-was void under the rule against perpetuities,

for, looking at the circumstances as they

existed at the date of the testator's death,

the gift would not necessarily vest in the class

within the period limited by the rule. Reid

v. Earle,'18 C.L.R., 493 ; (1914) V.L.R., 467 ;

20 A.L.R., 261. H.C. (1914).

Bequest to chi'Idien who shall attain the

age of twenty-five years—^Remoteness.]

—

Testatrix bequeathed the remainder of her

estate " to the children of my brothers who

reach the age of twenty -five years in the case

of boys and twenty-one years in the case of

girls." Held, that the word " children '' was

not limited to those born during the lifetime

of the testatrix and that the gift was void for

remoteness. Eliott v. Eliott, 12 Sim., 276,

not followed. Ker v. Hamilton, 6 V.L.R.

(E.), 172, followed. In re Breheney, (1915)

V.L.R., 242 ; 37 A.L.T., 60 ; 21 A.L.R., 273.

Gussen, J. (1915).

Gift to class—Remoteness—Rule

perpetuities.]—By his will the testator gave

the residue of his property to his trustees,

with a direction to invest during the life of his

widow and upon her death or marriage
" hereinafter termed the time of distribution

"

to divide the proceeds into three equal parts.

One part he directed to be divided into seven

shares, and one of the shares to be divided

" among S. B. widower of my late sister A. B.,

and his sons who shall attain the age of 25

years or the survivors of them the said S. B.

and his sons the share of each son to be paid

to him on his attaining that age." The

testator died sixteen months after making

his will. S. B. had five children by his wife

A. B., all of whom were sons, all of whom had

attained the age of 25 years at the death of

the testator, and all of whom survived the

testator's widow. S. B. married again abolit

two years and 9 months before the testator

died, but had no children by his second wife,

and he predeceased the testator's widow.

The testator lived in Victoria and S. B. lived

in England. Held, by the Court that on the

death of the testator's widow the five sons

of S. B., and they alone, were entitled to share

in the gift. By Griffith, C.J., and Barton, J.,

on the ground that the gift was to designated

living persons, and not a class. By Isaacs

and Oavan Duffy, JJ., on the ground that the

gift was to a class consisting of S. B., and the

sons of his marriage with A. B. Brcmmfield

v. Earle, 17 C.L.R., 616. H.C. (1913).
,

Gift as recompense for acting as trustees

—

Trust void for uncertainty.]—^Where a will

directed the payment of £100 per annum to

trustees as a recompense for acting as

trustees of a, certain trust which failed for

uncertainty. Held, that the direction to

pay £100 per annum also failed. Forrest v.

McWhae, (1913) V.L.R., 425; 35 A.L:T.,

59 ; 19 A.L.R., 414. Madden, C.J.

"In trust to" executrix until beneficiary

attains a certain age—Absolute gift—Residue

to executrix " in trust to be disposed of as she

may think fit "—Vagueness.]—A testator

devised and bequeathed real and personal

property," in trust to " his executrix for the

daughter of a nephew " until she attains to
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her eighteenth year," and after certain

legacies, left the residue of his estate to his

executrix " in trust to be disposed of in

whatever manner she may think fit." Held

(1) that the beneficial interest both in the real

and personal estate passed to the nephew's

daughter when she attained the age of 18

years ; (2) that the gift of residue was an

attempt to create a trust which was void for

vagueness. In re Dwyer ; Dwyer v. Divyer,

(1916) V.L.R., 114; 37 A.L.T., 152; 22

A.L.R., 42. Hood, J.

(/) Nature of Oift ; Power of Appointment

;

Imperfect Gift.

Absolute interest—Reduction to life interest

—Contingency—" Carry on business until

death of either of them."]—A testatrix by her

will devised and bequeathed her " residences

business and plant of a grocer and produce

merchant upon trust " for her two sons " to

carry on such business . . . for their

own use and benefit " and directed that

" the business shall be carried on by them in

conjunction as and from the date of miy

decease until the death of either of them

and upon the happening of that event the

share of such deceased son shall go to his wife

and children in equal shares." The will

contained provisions for either son retiring

from or selling or disposing of his interest in

the business and for the purchase of the share

of the retiring son by the one continuing in

the business. Held, that the sons took an

absolute interest subject to the interest of

the one who should first die being' reduced to

a life interest, if the business should have been
" carried on by them in conjunction " until

his death. In re Hope, 36 A.L.T., 115.

a'Beckett, A.C.J. (1915).

Gift of estate to wiEe—At her death '
' what-

ever then remains of my estate is to become

the property of my children "—Whether child-

ren take anything—Uncertainty.]—By his

will testator gave to his wife all his estate

and effects, both real and personal, for her

sole iise and benefit and provided that on

the death of his wife " whatever then remains

of my estate is to become the property of my
children." Held, that the wife took an

absolute interest and the children took

nothing. Constable v. Bull, 3 DeG. & Sm.,

411, distinguished. In re Wright; Wright

V. Wright, (1913) V.L.R., 358 ; 35 A.L.T., 27 ;

19 A.L.R., 321. a'Beckett, J. (1913).

Gift to executors for use and benefit of

wife—" For her support during her life "

—

Gift over of balance, if any left, at her death

—

Absolute interest—Life interest.]—A testator

by his will, after directing payment of his

debts funeral and testamentary expenses

gave and bequeathed to his executors " for

the sole use and benefit of my wife my house

land furniture and effects . . . also

Savings Bank debentures for the amount of

one thousand pounds also one thousand one

hundred and fifty pounds in cash for her

support during her life. After her death

when all her just debts and funeral and

testamentary expenses are paid I direct my
executors to pay . . charitable legacies

on behalf of my wife in her name .

and the balance, if any, is left to be realised

and added to the amount for shareholders

in my estate." The shareholders were

certain named individuals who took specific

shares or parts of shares of the residuary

estate. Held, that the gift was not absolute,

but was confined to the income during her

life. In re McNeight ; Lindsay u. Mc-

Clenaghan, (1916) V.L.R., 292; 37 A.L.T.,

207 ; 22 A.L.R., 140. a'Beckett, J.

Gift to trustees absolutely—Whether bene-

ficial or in trust—Letter showing wishes of

testator—Secret trust.]—A testator by his

will devised and bequeathed all his real and

personal property to the executors and

trustees appointed by the will absolutely.

He .then declared that in making them

universal legatees and devisees his object had

been to simplify the winding-up of his affairs,

and he added the following words :

—" And
without in any way derogating from the

absolute and unconditional gift made to them

or imposing any obligation or responsibility

iipon them I hope that it may be possible for

them to carry out the wishes expressed in any
signed letter or memorandum left by me and

deposited with my will." A letter in the

following terms and addressed to the execu-

tors and administrators was signed by the
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testator immediately after the execution of
the will and deposited with the will :_
" Whereas by my will executed this day I
have appointed you my universal legatees
and devisees and have therein expressed the
hope that it may be possible for you to carry
out the wishes expressed in any signed letter
or memorandum left by me. Now I hereby
declare that it is my desire that my daughter
should take the whole beneficial interest in
my real and personal estate and I hope that
you may find it possible to carry out my
wishes in this regard." At the time of the
execution of the will the testator informed the
executors and trustees of the contents of the
letter and they agreed to give effect to it.

Held, that the executors and trustees took
as trustees upon the trusts set out in the
letter. In^ re Doig ; Carter v. Gramsch,

(1916) V.L.R., 698; 38 A.L.T., 120; 23
A.L.B., 5. Hood, J. (1916).

Gift of all estate to wife absolutely—Appoint-
ment of wife as sole executrix with other

named persons as executors and trustees

"as herein declared"— "But should my
wife predecease me then "—Appointment of

other executrix with same persons as executors

and trustees—Gift of legacies—Gift of residue

to trustees upon trust for daughter '
' abso-

lutely."!—By his will made upon a printed

form with holograph additions, a testator

appointed his wife sole executrix, with

W. B. S. and F. W. M. " as trustees and

executors as herein declared." After direct-

ing payment of his just debts and funeral and

testamentary expenses, he gave and be-

queathed all his real and personal estate

whatsoever and wheresoever unto his wife

" absolutely," and appointed her sole execu-

trix. The will then provided :

—" But should

my wife predecease me then I appoint my
daughter K. G. W. as executrix with W. B. S.

and F. M. W. as executors and trustees " at

a fixed remuneration. He then bequeathed

to his son, daughters and other named per-

sons and charitable institutions pecuniary

legacies, and devised and bequeathed the

residue to his trustees upon trust for sale and

conversion, and to hold the net proceeds after

providing for the legacies, upon trust for his

daughter K. G. W. ' absolutely." Testator's
wife survived him. Held, that the testator's
wife took the whole of the estate absolutely.
Be Warren; Perpetual Executors Trustees
Association of Australia Ltd. v. Warren, 23
A.L.R., 266. F.C., a' Beckett, Hood and
Oussen, JJ. (1917).

Gift for donee's own use—Gift over of
" what is left "—Life estate and remainder-
Repugnancy or uncertainty.]—A testator,

who was a marksman, and who left real and
personal estate, made his will in the follow-

ing terms ;-" After payment of all my just

debts fimeral and testamentary expenses I

give devise and bequeath imto my wife M. R.
all my real and personal estate for her own
use and at her death what real and personal

estate is left to be equally divided between
my two grandchildren J. S. and A. S." J. S.

and A. S. were appointed executors. Held,

that M. R. took a life estate and interest only

in the testator's property, and that subject

thereto it belonged to J. S. and A. S. abso-

lutely. Re Ross; Stewart v. Stewart, (1917)

V.L.R., 318 ; 38 A.L.T., 181. Hodges, J.

Gift of income of fund for life with power

to dispose of capital at death—General power

of appointment—Exercise of by deed—Eight

to claim capital.]—By her will a testatrix

directed her executors to invest £1,200 and

pay the net income thereof to her daughter

during her life and further directed that

" my said daughter shall have power to dis-

pose of the said £1,200 at her death." Held,

that the daughter had a general power of

appointment over the £1,200 exercisable by

deed or by will, and that upon her appointing

the fund to herself by deed, she would become

absolutely entitled to it. In re Coop, (1913)

V.L.R., 137 ; 34 A.L.T., 185 ; 19 A.L.R.,

125. Hodges, J. (1913).

Gift—Imperfect gift—Completion of gift

—

Donee and executor of donor—Intention to

make immediate gift—Gift of land—Adminis-

tration and Probate Act 1890 (No. 1060), sees.

6, 8, 9, 12.]—5'ee Gift, cols. 371, 372. Mat-

thews V. Mathews, 17 C.L.R., 8; (1913)

V.L.R., 466 ; 19 A.L.B., 487.
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{g) Rule in Shelley's Case.

Will—Construction—Rule in Shelley's Case
—" Issue," whether word of limitation or of

purchase—Words of distribution—No words of

Umitation—Wills Act 1915 (No. 2749), sec. 26

—Real Property Act 1915 (No. 2719), sec. 62.]

—By her will testatrix devised certain real

property to her daughter C. for life and upon

the death of C. to C.'s issue, and, if more than

one, in equal shares and if there should be no

such issue then to R. and if R. should be then

dead, then to his issue, and if more than one

in equal shares. Held that, notwithstanding

the words of distribution amongst C.'s issue

and the provisions of sec. 26 of the Wills Act

1915, an estate tail (to be deemed an estate

In fee simple by virtue of sec. 62 of the Real

Property Act 1915) was limited to C. Sandes

V. Cooke, 21 L.R. (Ir. ), 445, applied. In re

O'Leary,; Bullen v. O'Leary, (1916) V.L.R.,

297 ; 37 A.L.T., 204 ; 22 A.L.R., 144.

Madden, C.J. (1916).

(h) Rejection of Literal Construction.

Will — Interpretation — Uncertainty —
Rejection of Words.]—A testator by his will,

after directing his trustee to sell and convert

the estate, and invest and hold the trust fund

in trust for the testator's son and daughters in

equal shares, but during the life of each

daughter for her separate use, with restraint

upon anticipation, continued " and imme-

diately after the decease of my same daughter

in trust for all or any one or more exclusively

of the children of my same daughter in equal

shares and proportions, but if there shall

not be any object of the last preceding trust

who shall live to acquire an absolute vested

interest thereunder then in trust for' my
other children in equal shares." Held, that

the words " or any one or more exclusively

of " should be rejected, as having been

inserted .by the careless adoption of some of

the language of a precedent, or in some other

will, creating a power of appointment. In

re White ; Jefferson v. Trustees Executors

etc. Co. Ltd., (1914) V.L.R., 412 ; 36 A.L.T.,

18 ; 20 A.L.R., 245. a' Beckett, J.

Will— Construction— Literal construction

leading to absurd result—Intention to dispose

of .whole estate.]—By his will, a testator said

" I direct that all my property which shall not

consist of money shall be sold and realised,

and after paying all my just debts funeral and

testamentary expenses I direct my executors

out of the proceeds therefrom to pay the

following legacies ... I direct that the

remainder of such net proceeds shall be

equally divided amongst the following per-

sons share and share alike " (naming them).

There was no other bequest in the will.

Held, that the words used in the will con-

stituted the testator's money and the pro-

ceeds of his estate converted into money one

fund applicable to the purposes mentioned

in the will. In re Wright ; Frost v. Warwick,

(1914) V.L.R., 426; 36 A.L.T., 19; 20

A.L.R., 278. a'Beckett, J.

{i) Repugnancy.

Absolute gift of real estate—l^ubseauent

attempted restrictions on sale.]—A testator

by his will provided :

—
" I give devise and

bequeath the residue of my personal estate

and the whole of my real estate to my son D.

M. and his heirs. I direct that my real estate

shall not be sold for a period of 21 years

from my death and that my son shall during

such period be entitled to the net income

therefrom only." Held, that the restriction

on alienation was void for repugnancy, and

that the son, having attained the age of 21

years, was entitled to the real estate abso-

lutely. Re McKellar, (1915) V.L.R., 220;

36 A.L.T., 164. Cussen, J.

Gift on attaining twenty-five years of age

—

Gift over in event of marriage to any person

other than a Jewess—Condition—Repug-

nancy.]—By his will testator gave certain

shares in his estate to his sons. He directed

that each son should be paid his share on his

attaining the age of twenty-five years, and

that until he attained that age he should

receive the income arising from his share.

There was a proviso that if a, beneficiary

should at any time before or after the testa-

tor's death intermarry with any person not of

the Jewish faith he should cease to be entitled

to any share or interest under the testator's

will. Held, that the proviso was limited to

marriage out of the Jewish faith before the

attainment by a son of the age of twenty-
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five years. Re Benjamin ; Trustees Execu-
tors and Agency Co. Ltd. v. Benjamin, (1917)
V.L.R., 615; 39 A.L.T., 101; 23 A.L.R.,
369. Cussen, J. '

Gift to A. of real and personal property to

deal with as she and her co-executor deem fit—Grift whether absolute or in trust—Incon-
sistent and repugnant directions—Effect of.]—
A testator by his will, after payment of his

just debts fxmeral and testamentary expenses,

gave, devised and bequeathed unto his wife
all his " Tooborac real estate and personal

property to deal with as she and her co-

executor . . . deem fit." He devised

his real estate at Katunga to his two eldest

sons to be worked for two years " before

coming into their possession " and that at

the end of that period the stock and imple-

ments on such property should be taken over

by theni at a valuation, the amount to be

paid to the executors of the Tooborac estate

and failing such an agreement to be put up
for sale. There was no residuary bequest.

Held, that the widow took the real estate at

Tooborac and all the personal property

absolutely, and the two eldest sons the real

estate at Katunga absolutely, with the right

to use the stock and implements thereon and

receive the rents and profits for a period of

two years after testator's death, and then the

widow was entitled to the proceeds of the

realisation of such stock and implements.

In re Hendy ; Hayes v. Hendy, (1913)

V.L.R., 559 ; 35 A.L.T., 81 ; 19 A.L.R., 504.

ii^ Beckett, J.

(j) Residue.

Crift of residue, what is—Probate duty,

pecuniary legacies, debts, &c.—Out of what

funds payable—General personal estate

—

Administration and Probate Act 1907 (No.

2120), sec. 3.]—Testator commenced his will

"with bequests of certain specific legacies, then

bequeathed some pecuniary legacies, then

gave a specific legacy of a bank deposit of

£10,300 to be divided between four, then made

a bequest of all other moneys " belonging to

me and that may be standing to my credit

on current account in the said Bank." Then

iollowed the words—" I devise all the real

estate and bequeath all the residue of the

personal estate to which I shall be entitled at
the time of my decease" unto two sons

named, who were his trustees and who, at

the end of the will, were appointed his execu-

tors, to be held by them upon trusts which
were declared in favour of two sons, H. and
G., as to specified lands with plant and stock

upon them. Certain obligations were cast

upon G. in favour of other beneficiaries.

Then followed the words—" And as to the

residue of my said real and personal estate

upon trust after payment of all my just debts,

funeral and testamentary expenses for my four

children in equal shares." In point of fact

the prior gifts disposed of all that the testator

had except certain personal estate of the

value of about £8, which was the only

property included in the provision relating to

" the residue of my said real and personal

estate." The trust in favour of H. as to

specified lands with plant and stock thereon

was subject to the provision that he should

pay ' so much of the probate dutj- as may
become payable to the Government in respect

of the property devised and bequeathed to

him." Held, that that which was given by

the testator as '' all the real estate and the

residue of the personal estate " was not the

residue within the meaning of the Adminis-

tration and Probate Act 1907, sec. 3, but that

which was given as " the residue of my said

real and personal estate " was the residue to

which the Act referred. Held, accordingly,

that the residue being insufficient for the

payment of probate duty, sucli duty should

be deducted from the beneficiaries as provided

by sec. 3 of the Administration and Probate

Act 1907, and held, also, that the direction

of the will as to probate duty payable by H.

did not impose upon him any further

obligation to pay probate duty than was

therein expressed, although in the result

the obligation might be the same as the

law would impose without the direction.

Held, further, that the debts, funeral and

testamentary expenses and the pecuniaiy

legacies were payable out of the general per-

sonal estate, that is, having regard to the

facts, the live stock and other chattels

included in the gift to the trustees. Patter-
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son V. Patterson. (1913) V.L.R., 248; 35

A.L.T., 6 ; 19 A.L.R., 220. a' Beckett, J.

Residue, whether general or of a particular

fund—Specific legacy—Debts, funeral and

testamentary expenses and probate duty,

payment of—Administration and Probate Act

1907 (No. 3120), sec. 3.]—By her will texta-

trix bequeathed certain specified personal

property to W., and her shares in the National

Bank of Australasia and in the Geelong Gas

Company to her trustees upon trust to sell

and convert into money and to pay and

distribute the money arising therefrom as

hereafter referred to, that is to say :—(Then

followed a list of the amoimts to be paid to

named beneficiaries). She then further

directed the trustees to divide the residue

amongst certain named nephews and nieces.

Held, that the residue directed to be divided

among the nephews and nieces was not the

general residue, but the residue of the fund

created by the sale of the shares. Held, also,

that the gift of the shares to the trustees was

a specific bequest, and that debts, funeral and

testamentary expenses should be borne

rateably by the bequest to W. and the

bequest to the trustees. Held, also, that the

portion of the debts, funeral and testamentary

expenses to be borne by the bequest to the

trustees, and also the probate duty payable

in respect thereof, should be deducted from

the fund arising from the sale of the shares,

that the amounts payable to the named
beneficiaries should be paid out of such fund

in full, and that the balance then remaining

was the residue available for division among
the nephews and nieces. Murphy v. Ainslie,

(190.5) V.L.R., 350 ; 26 A.L.T., 202, applied.

In re Moriarty, (1913) V.L.B., 417; 35

A.L.T., 175; 19 A.L.R., 448. a' Beckett, J

.

(/.) Vexiing ; Time of Payment ; Time at

which Will Speaks.

Income—Gift to children—Remainder to

grandchildren—Vesting.]—By his will the

testator directed his trustees until final dis-

tribution of the estate to divide the rents,

interest and accrued profits of his estate

equally amongst his children (naming them)

during their lives, and '

' if any one or more of

them should die then to pay and apply the

share of such annual rents or profits of him

or her so dying to his, her or their child or

children, and if he she or they so dying should

leave no child or children then the share of

such annual rent interest and profits to be

divided amongst the survivors. Provided

nevertheless and I hereby declare that if any

of my sons should die without children then

I give power to such of my sons by deed or by

his last will and testament to give his share

and interest in such annual rents, interest

and profits to his or their wife during her life

and the same shall be paid accordingly

. . . and I do hereby declare that my
lands and hereditaments and all my property

shall not be sold but remain in trust and the

rents, interest and annual proceeds applied

until the death of all of them my said children

(naming them) and until the youngest of their

surviving children shall live to attain the

age of 21 years .' " Then followed

directions for sale and conversion and dis-

tribution amongst the testator's surviving

grandchildren. The testator died leaving

six children him surviving. One of them, a

son, had seven children, and died leaving six

children and the widow and children of a

deceased son him surviving. Held, that only

the children of the deceased son of the

testator who survived their father took

vested interests under his will, and conse-

quently the widow and children of the

deceased son were not entitled to share in

the distribution of the annual income. Cross

V. Cross, 7 Sim., 201, applied. In re Heming-

way, 45 Ch. D., 453, and In re Gobbold, (1903)

2 Ch. D., 299, distinguished. In re Lobb ;

Trustees Executors and Agency Co. Ltd.. v.

Union Trustee Co. of Australia Ltd., (lOlB)"

V.L.R., 651 ; 38 A.L.T., 95 ; 22 A.L.R., 461.

Hood, J. (1916).

Fixed period of distribution—Vesting of

interests.]—The testator by his will fixed the

period of distribution of his estate at the

death or re -marriage of his widow. He
directed that a certain share of his estate

should then be paid by his trustees to his-

brother W. D. "if then alive and if my
brother W. D. be not then alive I direct that

his share shall be divided among his widpw
(if she be vmmarried) and his children in equal
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shares but if his widow be then dead or
married I direct that such share shall be
divided among his children in equal shares."
The wife of W. D. pre-deceased him, and he
died before the testator's widow. Held, that
the share vested on the death of W. D. in his

children then living. Earl v. Deane. (1913)
V.L.R., 272 ; 34 A.L.T., 207 ; 19 A.L.R.,
228. Hodges, J. (1913).

Vesting—Words relating to—Vesting in
interest—Vesting in possession.]—Words in a
will relating to vesting prima Jaeie mean
vesting in interest, not in possession. Re
Mudie, (1916) V.L.R., 265; 38 A.L.T., 5.

Cussen, J.

Vesting—In interest or in possession

—

"Die before attaining a vested interest"

—

Life interest preceding distribution—Vesting

at testator's death—Children and grand-

cliildren!—Per capita.]—A testator gave his

residuary estate to his trustees upon trust

to pay to his wife during her widowhood the

whole of the rents, interest, and income

therefrom, and upon her death or re-marriage

upon trust for his brothers A. and G. and his

.sisters H. and B., and he directed that in

case any of his said brothers or sisters should

die before attaining a vested interest under

his will leaving lawful issue him or her sur-

viving (whether children or grandchildren),

then his trustees should stand possessed of

the share of the one so dying, upon trust for

such children or grandchildren, and if more

than one in equal shares. He also provided

for the death of any of his said brothers or

sisters before attaining a, vested interest,

without leaving lawful issue surviving, and

directed that in that event the share of the one

so dying should go to the survivors or sur-

vivor of them. He provided that if a named

legatee should die before his wife the legacy

of such legatee should go over. G. pre-'

deceased the testator, leaving children and

grandchildren. The other brother and the

sisters survived the testator, but each died

before the widow, leaving issue. Held, that

the words " attaining a vested interest

"

meant vesting in interest and not in posses-

sion ; that the distributive share of the resi-

due vested in interest in the surviving

brother and sisters at the testator's death ,-

that the personal representati^-es of these

were entitled to the shares so vested ; and
that the children and grandchildren of G.

took per capita the share given to him.

Young v. Robertson, 4 Macq. H.L., 314, dis-

cussed ; Richardson v. Power, 19 C.B. N.S.,

780, applied. Re Mudie, (1916) V.L.R.,

265 ; 38 A.L.T., 5. Cussen, J.

Trust—Gift—Vested interest—Payable when
legatee attains 25—(Jift over in event of mar-

riage—Whether interest payable at 21.1—
Testator bequeathed a certain fund to his

trustees upon trust for his children in certain

specified shares as tenants in common. And
provided that in respect to the share of one

of the male beneficiaries that his share should

be payable to him on his attaining the age

of 25 years, and until he did attain such age

should receive the income arising from his

share or interest. There was a proviso,

however, that if this beneficiary should at

any time inter-marry with any person not of

,

the Jewish faith and not born of Jewish

parents, he should cease to be entitled to

any share or interest under testator's will.

This beneficiary, having attained the age of

21, but not having attained the age of 25

and being still unmarried, applied to the

trustees to pay to him the share to which he

was entitled under the will. Held, that the

share or interest under the will was not pay-

able to this beneficiary until he attained 25.

Re Thompson, 44 W.R., 582, distinguished j

Perpetual Executors ofcc. Association v. Eng-

land, 39 A.L.'T., 103; 23 A.L.R., 370, fol-

lowed. Re Benjamin ; Trustees Executors

and Agency Co. Ltd. v. Benjamin, (1917)

V.L.R., 615 ; 39 A.L.T., 101 ; 23 A.L.R.,

369. Cussen, J.

Gift to children attaining twenty-one years

of age—Gift over in certain events—Child

attaining twenty-one years of age—When
interest payable.]—A testator devised and

bequeathed certain property to his trustees

upon trust to pay the same unto and amongst

such of his grandchildren living at the death

of his son who shall attain twenty-one in

equal shares with a gift over in the event of

any .grandchild becoming insolvent or alien-
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ating or attempting to alienate his or her

share. Three children attained the age of

twenty-one and the
,
youngest was at the

time of this application aged nineteen. Held,

that the gift was not repugnant, and that

the shares of the children who had attained

twenty-one were not payable until the young-

est had reached his majority. The rule in

Saunders v. Vautier, 4 Beav., 115, held to be

inapplicable. Perpetual Executors <Ssc. As-

sociation V. England, (1917) V.L.R., 620;

39 A.L.T., 103; 23 A.L.R., 370. a' Beckett,

J. (1915).

Future gift of trust fund—Whether inter-

mediate income will pass with such gift

—

Direction to accumulate income—Beneficiary

with vested right—Whether entitled to pay-

ment before expiration of period of accumula-

tion.]—By his will testator directed his

trustees out of the annual income of the trust

fund to make certain payments to his widow

and others, and to accumulate the residue

of such annual income until his youngest

child attained the age of twenty-one years,

and upon the happening of that event

directed his trustees to pay " the whole of

such annual income subject to such pay-

ments '' equally to his widow during her life or

widowhood and to his children. The will did

not deal specifically with the disposal of

accumulations of income. Upon the death

or re-marriage of the testator's widow his

trustees were directed to hold the capital

and the annual income of the trust fund in

trust for all his children who being sons

attained the age of twenty-one years or being

daughters attained that age or married,

provided that the share to which a child

became entitled should be held upon trust to

pay the income arising therefrom to such

child during his or her life and upon trust

for the children of such child at his or her

death. Held, that the gift of the whole of

the annual income upon the youngest child

attaining the age of twenty-one years did not

carry the previous accumulations of the

residue of such income ; that there was no

intestacy as to such accumulations, but that

the testator's children were entitled thereto

by virtue of the rule that intermediate income

not disposed of follows the destination of the

corpus ; and that a child on attaining the

age of twenty-one years was entitled to

payment of his or her share of the accumula-

tions and of future income notwithstanding

that the period during which accumulations

were directed, i.e., until the youngest child

attained the age of twenty-one years, had not

yet expired. In re Ooodman ; Marks v.

Goodman, (1915) V.L.R., 172; 36 A.L.T.,

178 ; 21 A.L.E,., 194. Hood, J. (1915).

Time with reference to which will speaks

and takes effect—Contrary intention—^Evi-

dence—Wills Act 1915 (No. 2749), sec. 32.]—

A will contained a devise to the testator's

wife of " my house and land in Urquhart

Street, Coburg." There was a gift of the

residue of the real and personal estate of the

testator. At the date of the execution of the

will the testator owned a house and land in

Urquhart Street, Coburg, which he after-

wards sold. Before this sale he had become

owner of another house and land in Urquhart

Street, Coburg, which he retained until his

death. Held, that no intention appeared

by the will contrary to the general rule that

it should be construed as if it had been

executed immediately before the death of the

testator, and therefore that his wife took

the house and land in Urquhart Street,

Coburg, which He retained until his death.

In re Smith ; Watson v. Smith, (1916) V.L.R.,

540 ; 38 A.L.T., 53 ; 22 A.L.R., 297. F.C.,

Madden, C.J., Hood and Cussen, JJ.

(l) Miscellaneous.

Ambiguity—Omission of redundant words.]

—A testator by his will, which was written

by another person, in making a gift over to

his six brothers and one sister, directed that

his property should be divided into eight

shares, and that each of five of his brothers

should receive one share, but as to the

distribution of the other three shares between

his sixth brother and his sister left it doibtful

which of the two should receive one share,

and which two shares. Held, on an inspec-

tion of the original will and a consideration

of its other provisions, that the intention of

the testator was to give his sister two shares

and his brother one share. Clerk v. Equity

Trustees Executors and Agency Co. Ltd., 15
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C.L.R., 625. H.C., Griffith, C.J., Barton,
Isaacs and Gavan Duffy, JJ. (1913).

Direction to accumulate in certain event

—

Direction based on supposed fact that a certain

woman is married to testator's son—Woman
not in fact son's wife—Intestacy.]—A testator

by his will gave certain real estate to trustees

upon trust to pay the net rents and profits

to his wife during her life, and after her death
to pay the net rents and profits to his

daughters " so long as the present wife of

my son . . . shall live or remain his

wife and on the death of my said son's said

wife or her ceasing to be his wife or if she shall

predecease my wife then to accumulate the

said rents for a period of five years from the

time of her death or of her ceasing to be my
said son's wife whichever event shall first

happen if she survive my wife or from my
wife's death if my said son's wife shall pre-

decease her " and he then directed what was

to be done with the accumulations at the end

of five years. At the time of the testator's

death his son was Hving with a woman as his

reputed wife, having gone through the cere-

mony of marriage with her. The marriage

was invalid because she was already married,

and this fact was discovered after the testa-

tor's death, but before the death of the

testator's wife. Held, that the person

referred to in the wOl as " the present wife
"

of the testator's son was his reputed wife, that

she ceased to be his wife, within the meaning

of the will, when the fact of her previous

marriage was discovered, that the accumula-

tions should begin on the death of the

testator's' wife, and that there was no in-

testacy in respect of such accumulations.

Riley v. Fraser, 16 C.L.R., 173
; (1913)

V.L.R., 502. H.C., Griffith, C.J., Barton,

Isaacs and Gavan Duffy, JJ. (1913).

Forfeiture clause—Instituting legal pro-

ceedings against trustees.]—A direction in a

will that, if a beneficiary institutes any legal

proceedings against the trustees of the will,

he shall thereupon forfeit and lose all his

share or interest, is not violated by the

bringing of an action by a beneficiary against

the trustees, not as trustees, but against them

personally, and confined to matters pertaining

to them in their private capacity and as

executors. Earl v. Deaiie, (1913) V.L.R..

272 ; 34 A.L.T., 207 ; 19 A.L.R., 228.

Hodges, J. (1913).

Gift to sons followed by gift over in event of

sons dying unmarried, &c.—"Die"

—

Whether death at any time contemplated.]

—

By his will a testator gave his estate to his

executor upon trust to pay his funeral

expenses and two legacies. The will then

continued : "I bequeath and devise all the

residue of my estate both real and personal

to my three sons " naming them, all to share

alike. The testator then directed that a

specified part of his estate should not be sold

for seven years, and that the executor should

have power to carry on the whole or any part

of his estate as he might deem advisable, and
should be entitled to commission at a certain

rate for collecting rents, dividends, interest

or any other revenue, and that the balance

of income be paid to the sons in equal parts

quarterly. The will then proceeded :

—" I

give power to my executor to advance a sum
of money to any of my sons to buy good land

for his use such advance to be debited to his

share in my estate. I direct that if any of

my sons die unmarried his share in my estate

will go to the survivors. Should any of my
sons die and leave a widow and issue of his

own his share in my estate shall go to his

widow and children. Should any of my sons

die and leave a widow and no issue of his own
she will be entitled to one half of her deceased

husband's share in my estate. I direct that

if all my sons die unmarried leaving no widow
nor children and if any of my estate not

appropriated that will go to my brother

H. G.'s sons and daughters." Held, by
Griffith, C.J. and Gavan Duffy, Powers and

Rich, JJ. (
Isaacs, J. dissenting), that the

word " die " in the will referred to death at

any time, and was not limited to death

within the lifetime of the testator, and, there-

fore, that the sons were entitled to the residu-

ary estate in equal shares, but so that their

respective interests were defeasible upon the

happening of any of the events mentioned

in the will except so far as any such share

might in the meantime have been lawfully

appropriated by Vfaj of advance under the
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power contained in the
^
will. Oale v. Gale,

18 C.L.R., 560; (1914) V.L.R., 619; 20

A.L.R., 381. H.C. (1914).

Gift to the " whole of my children and the

issue of such of them as may be then dead and

leaving issue "—Issue to take per stirpes, and

not per capita—Whether gift original, sub-

stitutional or alternative.]—By his will the

testator directed his trustees after the death

of his wife to sell the whole of his estate and

to divide the proceeds equally " between the

whole of my children and the issue of such of

them as may be then dead and leaving issue,

such issue to take per stirpes and not per

capita." The testator left him surviving ten

children, of whom six were living at the

period of distribution. Of the four children

who died before the period of distribution

three left issue who were all living at that

period and the other died without issue.

Held, that the proceeds of the sale were

divisible into ten equal shares of which one

«ach was payable to the six children who

survived the period of distribution, one each

to the three sets of issue of the children who

died before that period, leaving issue and

to the personal representative of the child

who died before that period without issue.

In re Morrison ; Morrison v. White, (1913)

V.L.R., 348 ; 3.5 A.t.T., 17 ; 19 A.L.R., 309.

Cussen, J. (1913).

Legacy to illegitimate child of testator

referred to as "my daughter"—SubsecLuent

direction to divide property amongst '
' my

children"—Whether illegitimate child en-

titled to share in gift to children.]—Testator

by his will gave his property to his trustee

upon trust to pay " to my daughter Mrs. M.

W. of Egerton the sum of £200." The rest

of his property, the bulk of which consisted

of an hotel and the business there carried on,

was given to his wife to carry on such business

if she pleased until testator's youngest child

came of age " my trustee being held free from

impeachment for waste " and upon that

event or the death of. his widow the property

was directed to be sold and the proceeds

divided " amongst my wife if then surviving

and my children." M. W. was an illegitimate

child of the testator. He left him surviving

his widow and a number of legitimate children.

Held, that M. W. was not entitled to share

with the legitimate children in the distribu-

tion of the proceeds of the sale of the property.

In re Thomas ; Wakeham v. Ballarat

Trustees Executors and Agency Co., (1915)

V.L.R., 141 ; 36 A.L.T., 135 ; 21 A.L.R., 90.

F.C., Bodges, Hood and Cussen, JJ. (1915).

"Personal property"—Real property

—

" Devise " — " Situated " — Extrinsic evi-

dence.]—A testator, on the day before his

death, signed with a mark his will, which was

drawn up by a non -professional man, and in

which the only disposition made with respect

to his property was in these words :
" After

payment of my just debts funeral and testa-

mentary expenses I give devise and bequeath

unto James Cain and his wife Mary Cain all

my personal property (situated at Hallam's

Road, Victoria) to be divided equally

between them after nay death and I hereby

direct that the sum of £50 be paid by the

above James and Mary Cain out of the said

estate to my son John Cain :
'

' Held, that

extrinsic evidence showing that the testator

left personal property of the value of £6 only,

and real property, which was situate at

Hallam's Road, of the value of about £250,

was admissible. Held, also, that the testa-

tors real property as well as his personal

property passed under the words " all my
personal property situated at Hallam's Road
Victoria." In re Cain ; Linehan v. Cain,

(1913) V.L.R., 50; 34 A.L.T., 129; 19

A.L.R., 6. Hodges, J.

Provision for accumulation—Revocation of

provision for distribution of accumulations.]

—

By his will a testator, after directing the pay-

ment out of the income of his estate o| certain

annuities, directed his executors for the

period of ten years after his death to invest

the balance- of the income " and all accumu-

lations during the said term of ten years in

and on freehold estate." He then gave

"the accumulations during the said ten years

together with the whole of " his residuary

estate to certain persons. By a codicil he

said :
—

" I herewith revoke and cancel all

provision made " in the will " for the dis-

tribution of all moneys accumulated after and
during the ten years named therein and in
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lieu thereof direct my executors to remit to the
Corporation of the Borough of Walsall Staf-

fordshire England the sum of £10,000 " for a
certain purpose. The codicil then proceeded—

" I direct my executors to give to " various
persons named several legacies of £2,000
each. He then gave the residue of his estate

absolutely to certain charitable institutions.

Held, that the revocation of " all provisions "

made in the will " for the distribution of all

moneys accumulated after and during the

ten years " involved a revocation by implica-

tion of all the provisions regarding the

moneys which would be accumulated, includ-

ing those as to their investment, and that the

direction in the codicil for payment of the

legacies to the Borough of Walsall and the

other legatees, which prima facie imported

present payment, was not cut down by the

original direction as to accumulation. Mel-

bourne Hospital V. Perpetual Executors and

Trustees Association of Australia Ltd., 20

C.L.R., 421. H.C., Griffith, C.J., Oavan

Duffy and Rich, JJ. (1915).

WiUs Act 1890 (No. 1159), sec. 31—Will
and codicil—Reference to death of beneficiary

—Contrary intention.]—A testator, by his

- will, made in 1892, left his residuary estate

equally between his three sons. One of the

sons, W., died in 1902, leaving issue who
survived the testator. In 1903 the testator

executed a, codicil referring to the death of

W., and making certain consequential altera-

tions in his will, but not referring to the gift

of residue, and otherwise confirming the will.

Held, that sec. 31 of the Wills Act 1890

applied. Davies v. National Trustees Execu-

tors and Agency Co. of Australasia Ltd.,

(1912) V.L.R., 397. Cussen, J.

Will — Construction — '
' Equally divided

between " wife and children.]—By his will

testator directed " that the residue of my
estate real and personal, after paying all my
just debts and funeral expenses be equally

divided between my wife and my surviving

children." The testator left him surviving

his widow and seven children by a previous

marriage. Held, that' the residue was

divisible into eight parts of which the widow

took one and each of the seven children one.

Re Mathews, (1917) V.L.R., 1 ; 38 A.L.T.,

142. Hodges, J.

VII.

—

Duties on Estates of Deceased
Pbesons.

See cols. 228 et seq.

VIII.

—

Management op Estate.

(a) Commission.

See also, Trusts and Trustees and
V. Probate and Administration (e) Prac-

tice {ante).

Administration and Probate Act 1890 (No.

1060), sec. 26—Executors—Trustees—Com-
mission—Allowance of—Certificate of Chief

Clerk—Prospective order.]—See Executors
AND Administrators, col. 337. Re Oleeson,

35 A.L.T., 97.

Commission—Legacy to executors and
trustees who shall act—Trustee acting as agent

empowered to charge as such—Allowance of

further commission—Administration and Pro-

bate Act 1890 (No. 1060), sec. 26.]—See
Executors and Admin steators, cols. 336,

337. Re Raphael, (1915) V.L.R., 350; 37

A.L.T., 2.

Costs — Executor — Commission — Ac-

counts agreed to by beneficiaries—Application

solely for purpose of fixing commission

—

Administration and Probate Act 1915 (No.

2611), sec. 34.]—See Executors and Ad-
ministrators, col. 338. Re McMichael,

(1917) V.L.R., 251 ; 39 A.L.T., 21 ; 23

A.L.R., 272.

Costs — Executrix — Commission -

ing accounts and fixing commission—Adminis-

tration and Probate Act 1915 (No. 2611), sec.

34.]—See Executors and Administrators,

cols. 337, 338. Re Gillott, (1917) V.L.R.,

249 ; 39 A.L.T., 20 ; 23 A.L.R. ,271.

Trustee authorized to act as agent and to be

paid commission—Insurance of trust property

by trustees—Deduction from premiums paid

by trustee to insurance company—Bonus

—

Whether trustee entitled to retain.]—A will

provided :
—

" Should any of my trustees

act as agent to this my estate he may be paid

the usual commission." One of the trustees,

under instructions from his co-trustees,

efiected insurances of the estate properties.
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He retained a bonus of 10 per cent, allowed

by the insurance companies as » deduction

from the gross premiums. Held, that this

bonus was not a commission payable to an

agent under the will, and that it must be

accounted for by the trustee, with interest

at 4 per cent. Re Raphael, (1914) V.L.B.,

557 ; 36 A.L.T., 94. Hodges, J.

Trustee authorized to act as agent and to be

paid usual commission—Insurance of trust

property by trustee—Commission paid to

trustee by assurance company—Whether

trustee entitled to retain.]—A will provided

—

" Should any of my trustees act as agent to

this my estate he may be paid the usual

commission." One of the, trustees, under

instructions from his co-trustees, effected

insurances of the estate properties, paid the

premiums to the insurance companies, and

received from the companies a commission

of 15 per cent, upon the premiums so paid.

Held, that the retention of this commission

was not authorized by the will, and that it

must be accounted for by the trustee, with

interest at 4 per cent. Re Raphael, (1914)

V.L.R., 557 ; 36 A.L.T., 94. Hodges, J.

(b) Other Matters Arising in Administration.

Direction to sell as soon as conveniently

may be—Postponement o£ sale—No ready

market for. property—Conditions of sale

—

Lease for long term—Carrying on business.]

—

See ExeCutobs and Administkatobs, cols.

334, 335. Re Kerrigan ; National Trustees

Executors iSsc. Co.. v. Kerrigan, (1916)V.T^.R.,

516; 38A.L.T.,62; 22 A.L.R., 316.

Gift of shares—Dividend declared after

testator's death in respect of period com-

mencing before that event—Whether gift of

shares carries dividend.]—Shares were be-

queathed to trustees to sell and convert into

money, and pay the proceeds to certain

beneficiaries. After the death of the testatrix

a dividend was declared in respect of a period

which commenced before that event. Held,

that the dividend was not to be apportiohed,

but went with the shares and should be added

to the proceeds of the sale thereof. In re

Moriarty, (1913) V.L.R., 417 ; 35 A.L.T.,

175; 19 A.L.R., 448. a' Beckett, J.

Income and capital—Tenant for life and

remainderman—Shares in company—Accum-

ulated profits—Distribution of assets.]—

A

company, which had power to increase its

share capital, in addition to paying a " divi-

dend " and a " bonus " made a distribution

in cash out of its accumulated profits among

its members equal in amoimt to the amount

paid up on the shares, and purported to do so

by way of " distribution of assets." Held,

that under the circumstances the sum

received pursuant to such " distribution of

assets " by a trustee in respect of shares to

the income of which life tenants were under a

will entitled should be deemed to have been

paid to and accepted by the trustee as a

distribution of capital of the company, and

should, therefore, as between the life tenants

and remaindermen be treated as capital:

Knowles v. Ballarat Trustees Executors <5sc.

Co. Ltd. ; Haslem v. The Same, 22 C.L.R.,

212; (1916) V.L.R., 594; 22 A.L.R., 431.

H.C., Oriffith, C.J., Barton, Gavan Duffy

and Rich, J.J. {Isaacs, J. dissenting) (1916),

'
' Incumbrances, necessary improvements,

repairs, insurance or other charges " directed

to be paid out of income—Sewerage connec-

tions—Whether an "improvement."]—A will

directed that '' after payment, of all incum-

brances upon my real estate and the necessary

improvements repairs insurances or other

charges " the income of testator's estate

should be disposed of in a certain way.

Held, that sewerage connections were an
" improvement " within this clause, and that

the cost thereflf should accordingly be

borne by income. Re Raphael, (1914) V.L.R.,

557 ; 36 A.L.T., 94. Hodges, J.

Settled Estates and Settled Lands Act 1915

(No. 2725), sees. 56, 132, 136—Will—Trust-
Direction to sell and convert '

' as soon after

my decease as conveniently may be "—No
power in will to postpone conversion

—

Immediate conversion only at great sacrifice

to estate—Jurisdiction to sanction postpone-

ment of conversion—Jurisdiction to sanction a

lease for a long term.]

—

See Settled Estates
AND Settled Lands Act. In re Kerrigan ;

National Trustees Executors an4 Agency Go.

of Australasia Ltd. y. Kerrigan, (1916)

V.L.R., 516 ; 38 A.L.T., 17 ; 23 A.L.R., 57.
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Tenant for life and remainderman—Property
directed to be sold and proceeds invested on
specified securities and income paid to life

tenants—Income before sale greater than that

obtainable by investment of proceeds of sale-
Sale on terms of extended payments.]

—

See
Tenant for Life and Remainderman. Be
Kerrigan ; National Trustees Executors <i>c.

Go. V. Kerrigan, (1916) V.L.R., 516; 38

A.L.T., 62 ; 22 A.L.R., 316.

Tenant for life and remainderman—Shares

in company— Dividend— Accumulation of

profits—Distribution of assets—Income or

capital.]—-For the purpose of determining the

rights of life tenants and remaindermen

entitled under a will respectively to the

income and capital of shares in a company
which has power to increase its share capital,

the term capital is not necessarily limited to

sums of money appropriated by the company

out of its accumulated profits to an increase

of its share capital, and in that form dis-

tributed among the members, but may also

include payments of cash made by the com-

pany out of such profits to its members

if such payments are in fact intended to be

» distribution of capital as distinguished

from dividends. Knowles v. Ballarat Trus-

tees Executors die. Co. Ltd. ; Haslem v. The

Same, 22 C.L.R., 212; (1916) V.L.P., 594;

22A.L.R.,431. H.C., Griffith, C.J., Barton,

Gavan Duffy and Rich, JJ. (
Isaacs, J. dis-

senting) (1916).

WORDS

" Actual military service."]—As to the

meaning of this expression in sec. 10 of the

Wills Act 1915, see Executoks and Adminis-

TBATOKS, cols. 318, 319. In re Vernon,

(1915) V.L.R., 699; 37 A.L.T., HI; 21

A.L.R., 477.

' ' Actual military service."]—For the mean -

ing of these words in sec. 10, of the Wills Act

1915, see Executoks and Administrators,

col. 319. Be Elliott, (1917) V.L.R., 322 ;
38

A.L.T., 188 ; 23 A.L.B., 163.

" Article or substance or compound."]—

See Health (Public), col. 377. Bees v.

Whitfield, (1913) V.L.R., 554; 35 A.L.T.,

85 ; 19 A.L.R., 502.

"Bar."]—^For a consideration of the

meaning of this word in sec. 142 of the

Licensing Act 1890, see Licensing, cols. 511,

512. Bunker v. Blaclchurst, (1915) V.L.R.,

567 ; 37 A.L.T., 66 ; 21 A.L.R., 373.

"Blue gum."]

—

See Contract or Agree-

ment, cols. 128, 129. Rodney Shire v.

Vibert ; Rubicon Lumber iSsc. Pty. Co. Ltd.

(Third PaHy), (1915) V.L.R., 388; 37

A.L.T., 6 ; 21 A.L.R., 313.

"Bread."]—Meaning of in Bakers and

Millers Act 1915, considered. See Factories

AND Shops Acts, cols. 350, 351. Bishop v.

Dance, (1916) V.L.R., 509; 38 A.L.T., 66;

22 A.L.R., 320.

" Carrying on business."]—Meaning of, in

Order XLVIIIa., rr. 1-3 (Rules of 1906),

considered. Union Bank of Australia Ltd.

V. Lohmann, (1916) V.L.R., 530 ; 38 A.L.T.,

16 ; 22 A.L.R., 283.

" Casual work."]

—

See Factories and

Shops Acts, cols. 352, 353, 354. Hall v.

Centreway Cafe Go. Pty. Ltd., (1916) V.L.R.,

560 ; 38 A.L.T., 80 ; 22 A.L.R., 323.

" Clerk."]—For the ndeaning of this word

in s^c. 208 of the GomparUes Act 1910, see

Company, col. 84. Re Standard Rubber and

Leatherboard Go. Pty. Ltd., (1913) V.t.R.,

236 ; 34 A.L.T., 210.

' ' Compensation."]—See Compulsory Pur-

chase AND Compensation, cols. 85, 86. Re

Melbourne Tramway and Onmibus Go. Ltd.

and the Trarmoay Board, (1917) V.L.R., 472 ;

23 A.L.R., 219. [In this case an appeal to

the Privy Council is pending].

" Concerned in."]—For the meaning of

this expression in » covenant not to be

concerned in a certain class of business within

a certain area, see Contract or Agreement,

col. 129. Phillipe v. McDonald, 35 A.L.T.,

(Supplemeut) 8.

' ' Crane engine-driver."]—For the meaning

of this expression in an award by the Common-

wealth Court of Conciliation and Arbitration,

see Conciliation and Arbitration, col. 94.

27
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Federated Engine- Drivers and Firemen's

Association of Australasia v. Colonial Sugar

Refining Co. Ltd., 21 C.L.B., 376.

" Dairy farm."]—For the meaning of this

expression in the Milk and Dairy Supervision

Act 1905, see Health (Public), col. 381.

Mohr V. Daly, (1914) V.L.R., 439 ; 36 A.L.T.,

25 ; 20 A.L.R., 299.

"Determination."]—Meaning of in sec.

152 of the Melbourne Hq,rhour Trust Act

1890, considered. In re Melbourne Harbour

Trust Act 1890; Ex parte Dedekind, (1913)

V.L.R., 258; 34 A.L.T., 196; 19 A.L.R.,

217. Cussen, J.

" Employed."]—See Factories and Shops

Acts, pols. 352, 353, 354. Hall v. Centreway

Cafe Co. Pty. Ltd., (1916) V.L.R., 560; 38

A.L.T., 80 ; 22 A.L.R., 323.

" Enclosed or unenclosed land."]—Mean-

ing of these words in see. 106 of the Police

Offences Act 1915 considered. <See Police

Offences Acts. McCann v. Butcher, 23

C.L.R.,422; (1917) V.L.R., 548; 23 A.L.R.,

302.

" Estate of freehold in possession."]—For

the meaning of this expression in the Federal

Land Tax Assessment Act 1910-1914, see

Land Tax, cols. 491, 492. Glenn v. Federal

Commissioner of Land Tax, 20 C.L.R., 490 ;

21 A.L.R., 465.

" Falsely described."]—See Health (Pub-

lic), col. 377. Bees v. Whitfield, (1913)

V.L.R., 554 ; 35 A.L.T., 85 ; 19 A.L.R., 502.

"Flannel."]—Meaning of this word con-

sidered in » prosecution under sec. 87 (2) of

the Goods Act 1916. See Sale of Goods.

Boche V. Tyler, (1917) V.L.R., 665; 39

A.L.T., 85; 23 A.L.R., 37L

'
' Goods. '

' ]—Printed illustrations and other

advertisements cut out of newspapers and

pasted in a book are " goods " within the

meaning of sec. 59 (3) of the Justices Act

1890. Craig, Williamson Pty. Ltd. v. Bar-

rowcliff, (1915) V.L.R., 450 ; 37 A.L.T., 62 ;

21 A.L.R., 349. Hodges, J.

"Goods."]—Meaning of in sec. 33 of the

Customs Act 1901 (No. 6 of 1901), considered.

See Customs, col. 198. Whitton v. McNeill,

(1915) V.L.R., 539; 37A.L.T.,58; 21 A.L.R.,

364. Madden, C.J.

" Hear and determine."]—For the meaning

of this expression in sec. 2 (4) of the Public

Service Act 1912 (No. 2383), see Public

Sebvice. Bex v. Morrison ; Ex parte

Gleverdon, (1913) V.L.R., 351 ; 35 .A.L.T.,

183 ; 19 A.L.R., 320.

" Heard."]—Meaning of this word in sec.

52 of the County Court Act 1890, considered.

iSee County Coukt, col. 162. Smyth v. F.

H. Brunning Pty. Ltd., (1913) V.L.R., 362;

35 A.L.T., 56 ; 19 A.L.R., 360.

"Improvement."]—In a will directing

the cost of "the necessary improvements"

to be borne out of income, sewerage connec-

tions were held to be an " improvement."

Be Baphael, (1914) V.L.R., 557 ; 36 A.L.T.,

94." Hodges, J.

^' Industrial dispute."]—See Conciliation

AND Abeitration, col. 89. Australian

Tramway Employees' Association v. Prahran

and Malvern Tramway Tru^t , 17 C.L.R., 680.

"Industrial matter."]—jSee Conciliation

and Aebitbation, col. 89. Australian

Tramway Employees' Association v. Prahran

and Maiiuern Tramway Trust, 17 C.L.R., 680.

"Interfere with."]^—Meaning of these

words in sec. 33 of the Customs Act 1901-

1910, considered. See Customs, cols. 197,

198. McNeill v. Whitton, 20 C.L.R., 573;

21 A.L.R., 366.

"Judgment."]—For the meaning of this

word in sec. 47 of the Real Property Act

1890, see Limitations, Statutes of. O'Shan-

assy v. Monigatti, 36 A.L.T. (Supplement), 3.

" Loiter."]—The meaning of this word in

sec. 72 (9) of the Police Offences Act 1915.

considered. See Police Offences Acts.

Olsen V. Johnson, (1917) V.L.R. , 206; 38

A.L.T., 144 ; 23 A.L.R., 59.

"Loitering."]—For a discussion as to the

meaning of this word in sec. 72 (9) of the

Police Offences Act 1912, see Police Of-

fences Acts. Olholm v. Eagles, (1914)

V.L.R., 379 ; 36 A.L.T., 6 ; 20 A.L.B., 240.
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" May."]—In sec. 124 of the Administra-
tion and Probate -Act 1915 the word " may "

IS used, not in a permissive, but in a man-
datory sense. The King v. Commissioner of
Taxes; Ex parte Philip, (1917) V.L.R.,

526; 39 A.L.T., 52; 23 A.L.R., 285.

s, J.

" Net cash."]—See Principal and Agent.
Clark V. Williams, 36 A.L.T. (Supplement), 1.

" Net rent."]—See Landlord and Ten-
ant, cols. 477, 478. Howey v. Dolan, (1915)

V.L.R.,297; 36A.L.T.,188; 21 A.L.R., 261.

"Obstruction."]—The words "obstruct-

ing a road " in sec. 5 ( 14) of the Police Offences

Act 1915 mean obstructing the road as a.

thing, though such an obstruction may have

to be considered with reference to the use

of that thing by persons. 0' Toole v. Ben-

nett, (1917) V.L.R., 351; 39 A.L.T., 5; 23

A.L.R., 145. Cussen, J.

" Occupier."]— Quaere, whether a licensee

of an unused road under the Unused Roads

and Water Frontages Act 1915 is an occupier

within the Fences Act 1915. Murphy v.

Murphy, (1916) V.L.R., 691 ; 38 A.L.T., 86.

Hood, J.

" Original."]—For a discussion of the

meaning of this word in sec. 1 (1) of the

Copyright Act 1911 (Schedule to the Federal

Copyright Act 1912), see Copyright, cols.

140, 141. Sands <fc McDougall Pty. Ltd. v.

Robinson, 23 C.L.R., 49 ; 23 A.L.R., 154.

"Original."]—The word "original" in

sec. 1 (1) of the Copyright Act 1911 (1 & 2

Geo. v., e. 46) means " not copied," " not

imitated." Robinson v. Sands db Mc'Dougall

Pty. Ltd., 22 C.L.R., 124; 23 A.L.R., 25.

Barton, J. (1916).

"Or otherwise."]—In sec. 5 (14) of the

Police Offences Act 1915 the words " or

otherwise " are not limited in their meaning

by reference to any of the particular forms of

obstruction referred to. Scanlan v. Convey,

(1913) V.L.R., 354; 35 A.L.T., 39; 19

A.L.R., 303, distinguished. Ord v. Flohm,

(1916) V.L.R., 148; 37 A.L.T., 154; 22

A.L.R., 40. F.C., Madden, G.J., a'Beckett

and Hodges, JJ.

" Or otherwise."]—Meaning of these words
in Police Offences Act 1912, sec. 5 (14), con-

sidered. See PoLicB Offences Acts. Scan-

Ion V. Convey, (1913) V.L.R., 354 ; 35 A.L.T.,

39 ; 19 A.L.R., 303.

" Owner."]—See Land Tax, col. 492.

Union Trustee Co. of Australia Ltd. v.

Federal Commissioner of Land Tax, 20

C.L.R., 527; 21 A.L.R., 481.

" Owner."]—A purchaser of land under a

contract of sale who has entered into posses-

sion is an owner within the meaning of sec.

528 of the Local Government Act 1903.

Leary v. Geelong- West Corporation, (1914)

V.L.R., 370; 36 A.L.T., 36; 20 A.L.R'.,

267. Cussen, J.

" Owner."]—For a discussion of the mean-

ing of this term in the Land Tax Act 1910,

see Webb v. Rudd, (1914) V.L.R., 507 ; 36

A.L.T., 55 ; 20 A.L.R., 286.

"Permit."]—For the meaning of this

word in sec. 17 (9) of the Police Offences Act

1915, see Police Offences Acts. Tennant

v. Harris, (1916) V.L.R., 557 ; 38 A.L.T,, 36 ;

22 A.L.R., 300.

" Place."]—A private letter-box at a

Post-office is not a " place " within the mean-

ing of sec. 97 of the Police Offences Act

1912. So held, by a'Beckett, A.C.J, and

Hood, J. (
Hodges, J. , dissenting). Davey

V. Green, (1914) V.L.R., 594 ; 36 A.L.T., 79 ;

20 A.L.R., 375. F.C.

" Preparing articles for trade or sale."]

—

For a discussion of the meaning of this

expression in sec. 5 of the Factories and Shops

Act 1912, see Factories and Shops Acts,

cols. 343, 344. Billingham v. New Zealand

Loan and Mercantile Agency Co. Ltd., (1914)

V.L.R., 321 ; 36 A.L.T., 187 : 20 A.L.R.,

194.

"Pretext."]—In regulation 27 of the

War Precautions (Supplementary) Regula-

tions 1916, the word " pretext " means a

pretended, as distinguished from the true,

purpose. Pankhurst v. Porter ; Suter v.

Porter ; Baines v. Porter, 23 C.L.R., 504.

H.C. (1917).
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" Property. "]^—Meaning of this word in

Schedule, Part VIII. of the Stamps Act 1892

(No. 1274), considered. See Stamps Acts.

In re Rule's Settlement, (1915) V.L.R., 670;

37 A.L.T., 125; 21 A.L.R., 499.

" Residue."]—The meaning of this word

in sec. 3 of the Ad/ministration mid Probate

Act 1907, considered. iSee Duties on the

Estates op Deceased Persons, col. 233,

234. Patterson v. Patterson, (1913) V.L.R.,

248; 35A.L.T.,6; 19 A.L.R., 220. a' Beckett,

J. (1913).

" Sell and convey."]—For a discussion of

the meaning of these words in sec. 8 of the

Lands Acquisition Act 1906 (No. 13 of 1906),

see Local Government, cols. 525, 526. The

King v. Registrar of Titles ; Ex parte The

Commonwealth, 20 C.L.R., 379.; 21 A.L.R.,

435. H.C. (1915).

" Servant."]—For the meaning of this

word in sec. 208 of the Companies Act 1910,

see Company, col. 84. Re Standard Rubber

and Leatherboard Go. Pty. Ltd., (1913) V.L.R.,
;

236 ; 34 A.L.T., 210.
}

I

'
' Stage carriage."]—See Carriages Act,

cols. 50, 51. Parkin v. Withers, (1913)1

V.L.R., 533 ; 35 A.L.T., 74 ; 19 A.L.R., .506.
|

" Step-daughter."]—In sec. 8 of the

Grimes Act 1891 the expression " step-

daughter " includes the illegitimate child

of the wife of the accused. R. v. Frith ; R.

V. Stuart, (1914) V.L.R., 658 ; 36 A.L.T., 92
;

20 A.L.R., 462. F.C., a' Beckett, A.C.J.,

Hodges and Hood, JJ.

" Street."]—The meaning of this word in

sec. 106 of the Police Offences Act 1915

considered. jSee Police Offences Acts.

McCann v. Butcher, 23 C.L.R., 422
; (1917)

V.L.R., 548 ; 23 A.L.R., 302.

Shops Act 1912, see Tipple v. Oeelong. Harbor

Trust Commissioners, (191'4) V.L.R., 407';

36 A.L.T., 39 ; 20 A.L.R., 291. F.C.

" Suspected person."]—For a discussion of

the meaning of this expression in sec. 72 (9)

of the Police Offences Act 1912, see Police

OppENcps Acts. Olholm v. Eagles, (1914)

V.L.R., 379 ; 36 A.L.T., 6 ; 20 A.L.R.; 240.

"Taxpayer."]—Semble {per Hood, J.).—
In the Land Tax Act 1910 a taxpayer means

an owner not exempt from the provisions

of the Act. Webb v. Rudd, (1914) V.L.R.,

507; 36 A.L.T., 55 ; 20 A.L.R., 286.

" Tried."]—Meaning of this word in sec.

52 of the County Court Act 1890, considered.

iSee County Cotjht, cols. 162. Smyth v.

F. H. Brunning Pty. Ltd., (1913) V.L.R.,

362 ; 35 A.L.T., 56 ; 19 A.L.R., 360.

"Vehicle."]—A motor-cycle was held to

be a " vehicle " within a by-law of the City

of Melbourne requiring all vehicles to carry a

lighted rear lamp between sunrise and sunset.

Cullis V. Ahern, 18 C.L.R., 541.; (1914)

V.L.R., 676; 20 A.L.R., 387. H.C.

"Week's work."]—See Factories and

Shops Acts, cols. 352, 353, 354. Hall v.

Centreway Cafe Co. Pty. Ltd., (1916) V.L.R.,

560 ; 38 A.L.T., 80 ; 22 A.L.R., 323.

WORK AND LABOR

Agency—Commission—Work and labour—

Daqiages^for breach ol contract—Effective

cause of sale—When commission earned.]

—

See Contract or Agreement, col. 116.

Edebohls v. Fay, (1917) V.L.R., .573; 39

A.L.T., 44; 23 A.L.R., 366.

Justices Act 1890 (No. 1105), sec. 59—Work
and labour done—Service of mare by stallion

—Proper form of allegation.]—A claim being

in respect of the service of a mare by a stallion.

Held, to have been properly stated as " for

j

work and labour done." Mann v. Daly,
" Supply."]—For a discussion of the mean- (1913) V.L.R., 503; 35 A.L.T., 72; 19

ing of this term in sec. 5 of the Factories amd ' A.L.R. , 536. Hood, J.

" Subsequent offence."]—The meaning of

this expression in sec. 22 of the Licensing Act

1916, considered. See Licensing, col. 511.

Shaw V. Denat, (1917) V.L.R., 365 ; 39

A.L.T., 4 ; 23 A.L.R., 172.
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WORKERS' COMPENSATION ACT
i

injury—Lump sum—Method of compensa-

»,,_ 1 , -, .... 1
tion.]—See Employee and Employee, cols.

Workers' Compensahon Act 1915 (No - -

259, 260. AmoU v. Thompson, (1917)

V.L.B., 658 ; 39 A.L.T., 75 ; 23 A.L.R., 336.
2750)—Special case treated as appeal—Waiver
of statutory provisions for benefit of party^—

Time for appeal expired— Jurisdiction— Workers' Compensation Act 1915 (No.

County Court Act 1915 (No. 2636), sec. 135.]— 2750), Second Schedule, clause 3—Compensa-
,

See Employer and Employee, col. 260. tion—Matters to be considered in fixing—
Arnold v. Thompson, (1917) V.L.R., 658 ; |

Gratuitous pension—Railway worker—Arbi-

39 A.L.T., 75 ; 23 A.L.R., 336. tration.]—See Employer and Employee,

J

cols. 258, 259. Barry v. Victorian Railways

Workers' Compensation Act 1915 (No. 2750), Commissioners, (1916) V.L.R., 686; 38

sees. 5, 7, 8, and Schedules—Fourth Schedule A.L.T., 112 ; 22 A.L.R., 388.
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VICTORIAN LAW PUBLICATIONS.

UQUOR UCENSING ACTS SUPPLEMENT (Vio.).—By Sra John
Quick and Luke Murphy, Solicitor. This Supplement contains all

licensing legislation enacted since September, 1920, together with all

important cases decided since that date. Price 20s. 1923.

LOCAL GOVERNMENT DIGEST, of Australian Cases, to end of 1918.—
By K. J. Bbowning, Barrister-at-Law, and A. R. Blxtett, Solicitor.

1919. Price 40s.
" Supplies a loug-felt want."

—

Weekly Notes.

MAINTENANCE ORDERS AND CONFINEMENT EXPENSES, THE
LAW RELATING TO.—Being the Marriage Act 1915 (Parts III, and
IV.) with Notes, including the Inter-State Destitute Persons Belief

Act 1915, the Neglected Children's Act 1915, the ChUdren's Welfare
Acts, the Children's Maintenance Acts, and kindred legislation,

including also Notes on topics kindred to the above enactments.. By
WiLUAM Paul, M.A., LL.B., Barrister-at-Law. Price 32/6, 1925.

" This is tile first text-bool£ on tlie subject of Maintenance and Maintenance
Orders which lias appeared in Victoria. It deals with the law relating to this

subject in comprehensive and masterly fashion. It contains a full and complete
account of the matter dealt with ; it is admirably arranged and is copiously
indexed."

POLICE OFFENCES (Vic.), being the Police Offences Act 1915, with

Notes and treating of Offences relating to the various Acts grouped

under this heading. By W. Paul and J. W. S.Vboland, Barristers-

at-Law. Price £2 10s. 1921.

'The subjects of gaming, lotteries and gaming houses and of Sunday obser

vances which abound in difficulties to the uninitiated are fully dealt with in a

manner th.it displays much sound learning and exhaustive historical research."—Ariiiis.

FOUNDS ACTS (VICTORIA) 1915-1921, together with other legislative

enactments, relating to the impounding of trespassing cattle, with

Introduction and Notes. Intended as a Guide to the Legal Profes-

sion, Local Government Officers, Poundkeepers and others. By
D. Claude Robertson. Price 15s. 1925.

" The volume gathers in small compass all the law concerning the subject of

impounding, and should prove of great value to solicitors, to municipaUties,

municipal officers and others who are caUed upon to apply the law . . .

The reference to cases is very thorough and should be particularly useful to

the lawyer. An admirable introduction gives a short and concise view of the

scheme of the Act."

—

Australian Law Times.

PRECEDENTS (Vic.)—Being Victorian Bills of Costs with Precedents

ia all Victorian Courts and the High Court of Austraha and notes

and decisions on questions arUing on Taxation, Scales of Court JJees,

Witness Fees and Fees payable under Acts of ParUainent, Statutory

Rules &c Second Edition. By M. M. Phillips, M.A. (formerly

?S Master oTthe lipreme c'ourt), and E. H. Tbebilco Ta^ng

Maste? of the Supreme Court of Victoria. Price £3 3s. 1924.

STAMP DUTIES IN VICTORIA, THE LAW RELATING TO —By George

B Vasey B A., LL.B., Ba^rister-at-Law (Author of Administration

arid Probate Act 1915 "). Price 25s. 1925.

" What documents need -
f
amj^and what do no^^^^^^^^^^

crops up in every species of ""^iness wansacuon a u b
jj yasey's book

^feu«Tm^m\^"se*'^^^^^^^^^^ - '--'= ^^'^

book is a handy size—just 200 pages."—Me Sun.

STATUTES (AUST). THE HIGH COURT ON THE INTERPRETA-

^iww OF STATUTES consisting of extracts from the judgments of

?h^Hifh cKS™^y ^iea fallowing the decisions of the Enghsh

'""
.

. Snctly useful Pioce oj-k -* A S"S^fSr^ri'^l
the convenience of having a book wwcnwm^e^^^

Statutes including of course

Melbourne — Sydney — Brisbane.



VICTORIAN LAW PUBLICATIONS.

SUPREME COURT RULES.—Indexed by C. A. Hume, Esq. Bound
in cloth. Price 22s. 6d. 1924.

TAXATION (Vic).—^The Australian Manual of Accountancy and Com-
mercial Law, containing all the most important law affecting Banking,
Mercantile, Commercial and Professional men, in its shortest and
simplest form, with copious references. The section on State Income
Tax contains a lucid explanation of a subject which has not been
dealt with for very many years in any text-book. By A. C. Moreey,
J. B. Tait, Barristers-at-Law, and others. Uth Edition (Vic).

Price £2 2s. 1924.
" We have no hesitation in stating that this publication, apart from its utility

to students, will be found most useful as a work of reference in every important
office in the Commonwealth."

—

Dun's Gazette.

TERM SALE TABLES (Aust.).—A Compilation of Tables for selling

Real Estate by instalments of Principal and Interest. Financing
sales by second mortgage, &c., &c., also containing Tables for the
repayment of Local Government and similar loans. By E. J.

HoLLiNQS. Price 15s. 1924.

"Mr. Holling's book will be very useful to Solicitors, Estate Agents and
Societies. . , . The Tables are very clear and easily understood."

—

The Herald.

TRANSFER OF LAND ACTS 1915-1921, with Commentary, Notes of

Australasian Cases, Notes on the practice of the Office of Titles and
Forms in general use under the Acts. By H. DAiiiAS Wiseman,
LL.M., Barrister-at-Law. Price £3 Ss. 1926.

"
. . We hesitate to describe any text-book as ' indispensable,' but if

any book deserves such a description, it is a work of this branch of the law.
, . ."

—

Australian Law Times.
" . . , It is a big branch of legislation th.\t Mr. Wiseman has tackled,

and he has done a great amount of valuable work—so valuable that his book
is likely to be in demand by legal students and practitioners for a long time
to come. . ,

,"

—

The Sun.

VICTORIAN CONSOLIDATED STATUTES, 5 vols., holland, £7 10s.,

half-calf, £8 153. ; index vols. (vols. 6 and 7), holland, £2 2s., half-calf,
£2 12s. 6d. Sessional vols., 1915 to 1921, 13s. 6d. each, holland,
16s. each, haJf-calf ; 1922 and 1923, each 17s. 6d. holland, 21s.
half-calf. Subscription rate, 17s. 6d. per annum (for advance Acts
and annual volume in holland, or 21s. for half-calf). Postage extra.

VICTORIAN DIGEST, 1846-1922, 9 volumes.—A Digest of the Reported
Cases decided in Victoria, together with Victorian Cases decided in

the High Court 1903-1922.

Secondhand sets occasionally on hand. Prices on Application.

VICTORIAN DIGEST, 1906-1922, 3 volumes, £8 Ss.

VICTORIAN DIGEST, 1913-1928, 2 volumes, £6 6s.

VICTORIAN MAGISTRATE.—A Survey and Classification of the Statute
Law, Case Law Procedure and Practice Applicable to Police Magis-
trates, Coroners, Justices of the Peace and Special Magistrates, and
to Courts of Petty Sessions, Courts of General Sessions, Coroners'
Courts and Children's Courts. By Sis. John Quick, K.B., LL.D.,
and Daniel Berbiman, P.M., Coroner and Warden of the Goldfields
for the State of Victoria. Price £3 10s. 1924.

" The aim of the authors has been to supply a work that will meet practical
and theoretical demands, and assist the magistrate, the legal practitioner and
the Court officials. The book is admirable In olassiflcation and division of
subject matter."

—

The Age.

VICTORIAN RULES, REGULATIONS AND BY-LAWS 1917-1924.—
2 vols., holland. Price £4 4s. Subscription 1924, 1/3 per sheet of
16 pages. (Note.—Rules prior to 1917 out of print.) Second hand
sets occasionally on hand.

THE LAW BOOK CO. OF AUSTRALASIA LTD.
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